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LAW   JOURNAL   REPORTS,  1880. 


SUPREME  COURT  OP  JUDICATURE. 

UTILES. 

Dated  December,  1879. 


I,  the  Right  Honourable  Hugh  MacCalmont  Earl  Cairns,  Lord  High  Chancellor  of 
Great  Britain,  do  hereby,  in  pursuance  of  the  seventeenth  section  of  "The  Appellate 
Jurisdiction  Act,  1876,"  appoint  Lord  Justice  Brett,  Mr.  Justice  Lush,  Mr.  Baron  Pollock, 
and  Mr.  Justice  Manisty  to  be  the  four  Judges  of  the  Supreme  Court  of  Judicature,  by 
whom,  together  with  the  Lord  Chancellor,  the  Lord  Chief  Justice  of  England,  the  Master 
of  the  Rous,  the  Lord  Chief  Justice  of  the  Common  Pleas,  and  the  Lord  Chief  Baron  of  the 
Exchequer,  Rules  of  Court  shall  be  made  as  therein  mentioned.  And  this  appointment 
is  to  continue  in  force  until  the  1st  day  of  January,  1880. 

March  22nd,  1879.  CAIRNS,  C. 


1.  These  Rules  may  be  cited  as  "  The  Rules 
of  the  Supreme  Court,  December,  1879," 
or  each  separate  Rule  may  be  cited  as  if  it 
had  been  one  of  the  Rules  of  the  Supreme 
Court,  and  had  been  numbered  by  the  num- 
ber of  the  Order  and  Rule  mentioned  in  the 
margin. 

2.  These  Rules  shall  come  into  operation 
on  the  22nd  of  December,  1879. 

Order  XXXV. 

3.  So  much  of  Order  XXXV.  Rule  la,  as 
directs  that  actions  in  the  Queen's  Bench, 
Common  Pleas,  and  Exchequer  Divisions 
shall  not  be  entered  for  trial  in  the  District 
Registries  is  hereby  repealed. 

Ordbe  XXXVI. 

4.  Order  XXXVI.  Rule  15,  is  hereby  re- 
pealed,  and  the  following  Rule  substi- 
tuted :— 

After  notice  of  trial  has  been  given  of 
any  action  or  issue  to  be  tried  elsewhere 
than  in  London  or  Middlesex,  either  party 
may  at  any  time  before  the  day  next  before 
the  Commission  day  enter  the  action  or 
issue  for  trial  at  the  next  Assizes  in  the  Dis- 
trict Registry  (if  any)  of  the  city  or  town 
where  the  trial  is  to  be  had,  or  with  the  As- 
sociate at  the  Assize  town  as  heretofore. 

So  long  as  there  is  no  District  Registry  in 
the  places  enumerated  in  the  first  of  the  fol- 
Vol.  49.— Obdbbs  &  Rclks. 


lowing  columns,  entries  for  trial  may  be 
made  in  the  District  Registries  in  the  second 
of  the  following  columns,  i.e.,  actions  and 
issues  for  trial  at — 


Bodmin 


Carnarvon 

Chelmsford  , 

Lancaster  , 

Lewes  , 

Monmouth  , 

Stafford  , 
Taunton  or  Wells 

Warwick  , 

Winchester  , 


may  be  entered  ] 
in  the  District  [  Truro. 
Registry  at 


Cok  W 
Preston. 
Brighton. 
Newport,  Mon. 
Hanley. 
Bridgwater. 
Birmingham. 
Southampton. 


The  entry  shall  be  made  in  a  numbered 
list  to  be  provided  by  the  District  Registrar 
in  such  vacant  number  as  the  party  entering 
shall  select,  and  the  list  shall  be  open  for 
the  inspection  of  all  parties  interested  there- 
in at  all  times  during  office  hours.  At  the 
time  of  entry  two  copies  of  the  pleadings 
shall  be  delivered  as  directed  by  Order 
XXXVI.  Ride  17a,  one  of  which  Bhall  be 
duly  stamped  with  the  amount  of  the  fee 
payable  on  entry  of  the  cause  for  trial. 

When  the  trial  of  an  action  or  issue  which 
has  been  entered  for  trial  has  been  post- 

Kmed  or  withdrawn  under  Order  XXIII. 
ule  2.  or  settled,  the  party  who  made  the 
entry  shall  immediately  thereupon  give  no- 
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[Law  J. 


tioe  thereof  to  the  Registrar,  and  such  entry 
shall  be  expunged  from  the  list. 

The  Registrar  shall  close  the  list  and  trans- 
mit a  corrected  copy  of  the  said  list,  toge- 
ther with  the  two  copies  of  the  pleadings, 
to  the  Associate  at  the  Assize  town,  in  such 
time  that  the  same  may  be  received  at  his 
office  before  the  opening  of  the  Commis- 
sion. 

Causes  or  issues  entered  for  trial  by  the 
Associate  shall  be  entered  in  snch  vacant 
numbers  in  the  list  so  transmitted  as  the 
party  entering  may  select.  The  list  shall 
then  be  re-numbered  consecutively,  and 
shall  be  the  cause  list  for  the  Assizes. 

If  both  parties  enter  the  action  or  issue 
for  trial,  it  shall  be  tried  in  the  order  of  the 
plaintiff's  entry,  and  the  defendant's  entry 
shall  be  vacated. 

Ordlr  XLLa. 

Amendments  of  Judgments. 

5.  Clerical  mistakes  in  judgments  or  orders, 
or  errors  arising  therein  from  any  accidental 
slip  or  omission,  may  at  any  time  be  cor- 


rected by  the  Court  or  a  Judge  on  motion 
without  an  appeal. 

Obdbb  LX. 

6.  The  office  of  Master  of  the  Supreme 
Court  of  Judicature  shall  be  deemed  to  be 
substituted  for  the  several  offices  specified 
in  the  first  part  of  the  first  schedule  to  the 
Supreme  Court  of  Judicature  (Officers)  Act, 
1879,  and  all  enactments  and  documents 
referring  to  any  of  those  offices,  or  to  any  of 
the  persons  holding  them,  shall,  unless  the 
context  otherwise  requires,  be  construed  and 
have  effect  accordingly. 

Order  LXa. 
Central  Office. 

7.  The  central  office  shall  for  the  conve- 
nient despatch  of  business,  be  divided  into 
the  departments  specified  in  the  first  column 
of  the  following  scheme,  and  the  business 
and  staff  of  the  office  shall  be  distributed 
among  the  departments  in  accordance  with 
that  scheme : — 


Schbme. 


Name  of  Department 


Burineai 


1.  Writ,  appearance,  and 
judgment. 


2.  Summons  snd  Order. 


3.  Filing  and  Record. 


The  sealing  and  issne  of  writs  of 

summons  for  the  commencement 

of  actions. 
The  entry  in  the  cause  book  of 

writs  of  summons,  appearances, 

and  judgments. 
The  sealing  and  issue  of  notices 

for  service  under  Order  XVI., 

Rule  18. 

The  receipt  and  filing  of  pleadings 
delivered  on  entry  of  judgment. 

The  transaction  of  all  business 
heretofore  conducted  in  the 
Record  and  Writ  Office,  except 
such  part  thereof  as  is  transacted 
in  the  Record  department. 

The  issue  of  summonses  in  the 
Queen's  Bench,  Common  Pleas, 
and  Exchequer  Divisions,  and 
the  drawing  up  of  all  Orders 
made  either  in  Court  or  in 
Chambers  in  those  divisions. 


The  filing  of  all  affidavits  to  be 
filed  in  the  Central  Office,  and 
all  depositions  to  be  used  in  the 
Chancery  Division,  and  such  other 
documents  as  may  from  time  to 
time  be  directed  by  the  Masters 


Staff 


The  clerks  employed  in  similar 
duties  in  the  Record  and  Writ 
Office.  Such  of  the  clerks  em- 
ployed in  the  issue  of  writs  and 
the  entry  of  appearances  and  judg- 
ments in  the  Masters'  offices  of 
the  Queen's  Bench,  Common  Pleas, 
and  Exchequer  Divisions  as  may 
be  selected  by  the  Masters  for  the 
purpose.  And  such  of  the  officers 
employed  under  the  registrars  of 
the  Probate,  Divorce,  and  Admi- 
ralty Divisions  as  are  selected  for 
transfer  to  the  central  office. 


The  clerks  employed  in  the  Rule 
offices,  and  such  of  the  other 
clerks  in  the  Masters'  offices  of 
the  Queen's  Bench,  Common  Pleas, 
and  Exchequer  Divisions  as  may 
be  selected  by  the  Masters  for  the 
purpose.  And  snch  additional 
clerks  as  may  be  appointed  from 
time  to  time  for  the  purpose. 

The  clerks  and  writers  employed  in 
similar  duties  in  the  Record  and 
Writ  Office,  with  such  additional 
clerks  and  such  writers  and  mes- 
sengers as*  may  be  from  time  to 
time  found"  necessary. 
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Name  of  Department 


4.  Taxing 


6.  Enrolment 

6.  Judgments 

7.  Bills  of  Sale  . 


8.  Married  Women's  ac- 
knowledgments. 


'  9.  Queen's  Remembrancer 

10.  Crown  Office 

11.  Associates 


BnsInesH 


to  be  filed,  and  the  making  and 
examination  of  office  copies  of 
documents  filed  in  the  depart- 
ment. 

The  custody  of  all  deeds  and  docu- 
ments ordered  to  be  left  with  the 
Masters. 

The  business  heretofore  performed 
in  the  Report  Office  under  the 
direction  and  control  of  the 
Clerks  of  Records  and  Writs. 

The  taxation  of  costs  in  the  Queen's 
Bench,  Common  Pleas,  and  Ex- 
chequer Divisions,  except  such 
costs  as  have  heretofore  been 
taxed  in  the  Queen's  Remem- 
brancer's Office  or  the  Crown 
Office. 

The  business  heretofore  performed 
in  the  Enrolment  Office. 

The  Registry  of  Judgments,  execu- 
tion, &c. 

The  registry  of  bills  of  sale  and 
other  duties  connected  therewith. 


The  registry  of  acknowledgments 
of  deeds  by  married  women. 


The  business  heretofore  performed 
in  the  Queen's  Remembrancer's 
Office. 

The  business  heretofore  performed 
in  the  Crown  Office. 

The  business  heretofore  performed 
in  the  Associates'  Offices. 


Staff 


Such  of  the  clerks  in  the  Masters 
offices  of  these  three  Divisions  as 
may  be  selected  by  the  Masters 
for  the  purpose. 


The  clerks  of  the  Enrolment  Office. 


The  clerks  employed  in  similar  duties 
under  the  registrar  of  judgments. 

The  clerks  employed  in  similar  duties 
under  the  Masters  of  the  Queen's 
Bench  Division  as  registrars  of 
bills  of  sale. 

The  clerks  employed  in  similar  duties 
under  the  registrar  of  acknow- 
ledgments of  deeds  by  married 
women. 

The  clerks  of  the  Queen's  Remem- 
brancer's Office. 


The  clerks  of  the  Crown  Office. 
The  clerks  of  the  tbree  Associate*. 


8.  It  shall  be  the  special  duty  of  one  of 
the  Masters  to  be  present  at,  and  control  the 
business  of,  the  central  office,  and  he  shall 
give  the  necessary  directions  with  respect  to 
questions  of  practice  and  procedure  relating 
to  the  business  of  the  central  office.  The 
Masters  shall  select  five  of  their  number  to 
discharge  this  duty  in  turn,  according  to  a 
rota  to  he  fixed  by  themselves. 

9.  A  sufficient  number  of  Masters,  not 
being  less  than  three,  shall,  except  in  vaca- 


tion, attend  each  day  at  the  central  office  to 
tax  costs.  In  vacation  one  Master  shall 
so  attend.  The  Taxing  Masters  shall  be 
selected  according  to  a  rota  to  bo  fixed  by 
the  Masters. 

10.  Every  Master,  and  every  first  and 
second-class  clerk  in  the  Filing  and  Record 
department,  shall,  by  virtue  of  his  office, 
have  authority  to  take  oaths  and  affidavits 
in  the  Supreme  Court. 
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SUPREME   COURT  OP  JUDICATURE. 


RULES  AND  SCHEDULE   OF  FORMS. 

Dated  December  12th,  1879. 


SUMMARY  JURISDICTION  ACT,  1879. 


ARRANGEMENT. 


RULES. 


1.  Short  title. 

2.  Commencement. 

3.  Register. 

4.  Special  appropriation  of  fine  under  a 

statute. 

5.  Returns. 

6.  Form  of  account  of  fines,  &c. 

7.  Rule  as  to  sums  of  which  payment  is 

deferred  or  to  be  made  by  instal- 
ments. 

8.  Provision  for  dispensing  with  unneces- 

sary accounts. 

9.  Entry  of  receipts  by  clerk. 

10.  Remitted  fees  book. 

11.  Crown  fines. 

12.  Application  of  sum  due  under  forfeited 

security. 

13.  Form  of  security  under  Act 

14.  Security  book. 


15.  Notice  to  principal  of  forfeiture  of  secu- 

rity. 

16.  Mode  of  application  to  vary  order  for 

sureties. 

17.  Time  for  stating  special  case. 

18.  Particulars  of  claim  for  civil  debt. 

19.  Judgment  summons. 

20.  Service  of  judgment  summons. 

21.  Issue  and  proof  of  service  of  judgment 

summons. 

22.  Time  of  service. 

23.  Adjournment  of  hearing  of  judgment 

summons. 

24.  Witnesses  on  judgment  summons. 

25.  Date  of  order  of  commitment. 

26.  Payment  by  judgment  debtor. 

27.  Discharge  of  judgment  debtor. 

28.  Costs  of  plaintiff  in  enforcing  order. 

29.  Fee  for  taking  declaration. 

30.  Forms. 


SCHEDULE. 


Past  I.— Forms  applicable  to  Summary 
Proceedings  other  than  Proceedings 
for  thb  Recovery  op  a  Civil  Debt. 

1.  Summons  to  person  bound  by  a  recog- 

nisance which  is  alleged  to  have  been 
forfeited  by  conviction  of  principal. 
[s.9(4).] 

2.  Summons  to  attend  an  application  for 

varying  or  dispensing  with  sureties, 
[s.  26.f 


3.  Indorsement  on  summons  to  witness. 

[ss.  36,  41.] 

4.  Warrant  where  witness  has  not  obeyed 

an  indorsed  summons,   [s.  36.1 

5.  Conviction  for  fine,  to  be  levied  by  dis- 

tress, and  in  default  of  sufficient 
distress,  imprisonment.  Payment 
forthwith,  or  by  a  given  day,  or  by 
instalments,    [ss.  7,  8.  J 

6.  Conviction  for  fine,  and  in  default  of 

payment,  imprisonment.  Payment 
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forthwith,  or  by  a  given  day,  or  by  . 
instalments,    [as.  7,  8.] 

7.  Conviction  where  punishment  is  by  im-  27. 

prisonment.    No  costs. 

8.  Conviction  where  punishment  is  by  im- 

prisonment.   Costs,   [s.  7.] 

9.  Conviction  or  order  where  security  is 

to  be  given  for  payment,    [s.  7.] 

10.  Order  for  any  matter  (other  than  the  28. 

payment  of  a  civil  debt)  where  diso- 
bedience to  the  order  is  punishable  by 
imprisonment.   (See  s.  21,  &o.)  29. 

11.  Order  to  enter  into  recognisance  to  keep 

the  peace  or  to  be  of  good  behaviour.  30. 
h.  25.] 

12.  Adjudication  of  forfeiture  of  reoogni- 

sance  where  person  bound  as  prin-  31. 
cipal  has  been  convicted  of  an  offence 
which  is  a  breach  of  the  condition. 
[s.9(2).]  32. 

13.  Summary  conviction  of  child  for  indict- 

able offence,    [ss.  10,  27.] 

14.  Summary  conviction  (by  consent)  of  ju-  33. 

venile  offender  for  indictable  offence, 
[ss.  11,  27.] 

15.  Summary  conviction  (by  consent)  of  . 

adult  for  indictable  offence,  [ss.  12, 27.  ]  34. 

16.  Summary  conviction  (on  plea  of  guilty) 

of  adult  for  indictable  offence,  [ss.  36. 
13,  27.] 

17.  Order  of  dismissal  of  child  dealt  with 

summarily  for  indictable  offence,  [ss.  36. 
10,27.]  - 

18.  Order  of  dismissal  of  young  person  or 

adult  dealt  with  summarily  for  indict- 
able offence,   [ss.  11,  12,  27.]  37. 

19.  Order  dismissing  information  and  direct- 

ing person  charged  to  pay  damages. 

[s.  16  (1).]  38. 

20.  Summary  conviction  where  person  con- 

victed is  discharged  conditionally  on 
giving  security  to  appear  or  to  be  of  39. 
good  behaviour,    [s.  16  (2).] 

21.  Warrant  of  distress  on  conviction  for  40. 

fine,  with  or  without  costs  or  damages,  41 . 
or  for  costs  or  damages  without  fine.  42. 
[ss.  21, 43.] 

22.  Warrant  of  distress  on  an  order  for  the 

payment  of  any  sum  other  than  a  43. 
civil  debt.    [s.  21.1 

23.  Warrant  of  distress  where  the  charge  is 

dismissed,  but  the  person  charged  is 
ordered  to  pay  damages  or  costs,  or  44. 
both.    [s.  16.] 

24.  Warrant  of  distress  for  sum  due  under  45. 

recognisance  declared  to  be  forfeited. 

[b.  9  (l).l  46. 

25.  Warrant  of  distress  for  sum  due  under 

recognisance  adjudged  to  be  forfeited 

by  conviction  of  principal,    [s.  9  (2).]  47. 

26.  Warrant  of  distress  for  sum  due  by  a 

principal  in  pursuance  of  a  forfeited 


security  for  payment  of  a  sum  ad- 
judged by  a  conviction.    Ts.  23  (3).] 

Order  for  imprisonment  ana  warrant  of 
commitment  where  it  appears  that 
there  are  no  goods,  or  insufficient 
goods,  whereon  to  levy  distress,  or 
that  distress  would  be  more  injurious 
than  imprisonment,    [s.  21  (3).] 

Warrant  of  commitment  pending  return 
to  warrant  of  distress.  [11  &  12  Vict 
c.  43.  s.  20.] 

Warrant  of  commitment  for  want  of 
distress. 

Warrant  of  commitment  reducing  term 
of  imprisonment  on  part  payment. 

Warrant  of  commitment  on  a  conviction 
where  the  punishment  is  by  imprison- 
ment. 

Warrant  of  commitment  where  person 
liable  to  summary  conviction  demands 
trial  by  jury.   [s.  17  (1).] 

Recognisance  conditioned  for  appearance 
or  for  doing  some  other  thing  in,  to, 
or  before  or  in  a  proceeding  in  a  Court 
of  summary  jurisdiction,  [ss.  9  (1),  42.1 

Declaration  of  forfeiture  (to  be  indorsed 
on  recognisance). 

Order  cancelling  or  mitigating  forfeiture 
of  recognisance,  [s.  9  (1).]  (To  be 
indorsed  on  recognisance.) 

Recognisance  conditioned  to  keep  the 
peace  or  to  be  of  good  behaviour,  or 
not  to  do  or  commit  some  act  or  thing. 
[8.9(2).] 

Oral  or  written  acknowledgment  of  un- 
dertaking to  pay  a  sum  adjudged  by  a 
conviction,    [ss.  7, 13.] 
Oral  or  written  acknowledgment  of  un- 
dertaking to  perform  condition  of  for- 
feited recognisance,    [as.  9  (1),  23.] 
Notice  to  principal  of  forfeiture  of  secu- 
rity,   [s.  23  (3).] 
Order  varying  order  for  sureties,  [s.  26. 1 
Order  for  restitution  of  property,  [s.  27.  J 
Order  to  bring  up  appellant  in  custody 
to  enter  into  recognisances  for  appeal. 
[s.31(4).] 

Notice  to  parent  or  guardian  of  child 
charged  with  an  indictable  offence 
before  a  Court  of  summary  jurisdic- 
tion,   [s.  10  (3).] 

Declaration  of  service  of  summons  or 
other  document,    [s.  41. J 

Declaration  as  to  handwriting  and  seal, 
[s.  41.] 

Certificate  of  costs  of  prosecution  of  in- 
dictable offence  dealt  with  summa- 
rily,  [s.  28.] 

Account  of  costs  and  charges  incurred  in 
respect  of  the  execution  of  a  warrant 
of  distress,    [s.  43(6).] 
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Pabt  II. — Forms  applicable  to  Pboceed- 
vxaa  fob  the  Recoveby  or  a  Civil  Debt. 

1.  Summons  to  appear. 

2.  Summons  to  witness. 

3.  Judgment  for  plaintiff. 

4.  Judgment  for  defendant. 

5.  Judgment  summons. 

6.  Order  of  commitment. 

7.  Certificate  for  discharge  of  a  prisoner 

from  custody. 


8.  Distress  warrant. 

9.  Oral  or  written  acknowledgment  of  under- 

taking to  pay  civil  debt. 


Pabt  III. — General  Forms. 

1.  Register. 

2.  Account  of  fines  and  fees. 

3.  Remitted  fee  book. 

4.  Return  of  exchequer  fines,  penalties,  &c. 


ETILE8. 


1.  These  Rules  may  be  cited  as  the  Sum- 
mary Jurisdiction  Rules,  1880. 

2.  These  Rules  shall  come  into  operation 
on  the  1st  day  of  January,  1880. 

3.  The  clerk  of  each  Court  of  Summary 
Jurisdiction  shall  keep  the  register  required 
to  be  kept  by  him  in  pursuance  of  the  Sum- 
mary Jurisdiction  Act,  1879,  with  such  par- 
ticulars as  appear  by  the  form  in  Part  III. 
of  the  Schedide  hereto. 

4.  Where  in  pursuance  of  any  statute  the 
Court  specially  directs  the  appropriation  of 
a  fine,  the  statute  under  which  the  appro- 
priation is  made  shall  be  set  forth  in  the  re- 
gister and  authenticated  by  the  signature  of 
the  Justice  or  one  of  the  Justices  constitu- 
ting the  Court. 

6.  The  return  referred  to  in  section  22, 
sub-section  (4)  of  the  Summary  Jurisdiction 
Act,  1879,  shall  contain  the  particulars  re- 

Juired  to  be  entered  in  the  register.  The 
ustice  nignitig  any  such  return  shall  cause  it 
to  be  sent  to  the  clerk  who  keeps  the  regis- 
ter for  his  Petty  Sessional  Division,  and 
that  clerk  shall  enter  the  return  in  his  re- 
gister. 

6.  The  form  of  account  to  be  rendered  by 
clerks  of  Courts  of  Summary  Jurisdiction  of 
fines,  fees,  and  other  sums  received  by  them, 
shall  be  the  form  given  in  Part  III.  of 
the  Schedule  hereto,  or  a  form  to  the  Uke 
effect  approved  by  the  local  authority  under 
the  Justices'  Clerks  Act,  1877,  and  shall  be 
rendered  quarterly  or  at  any  less  interval  as 
may  be  directed  by  that  authority.  Pro- 
vided that  nothing  in  this  rule  shall  apply 
to  the  Police  Courts  of  the  Metropolis, 
Chatham,  or  Sheerness. 


7.  All  fines  imposed  by  the  Court  shall 
appear  in  this  account  in  chronological 
order,  and  where  payment  is  deferred  or  to 
be  made  by  instalments,  the  fact  shall  be 
shewn  in  the  column  headed  "Remarks." 
When  the  whole  of  the  sum  has  been  paid 
or  recovered  by  distress,  or  the  term  of  im- 
prisonment imposed  in  default  of  payment 
or  of  sufficient  distress  has  expired,  the 
clerk  shall  then  enter  the  sum  in  the  ac- 
count. Provided  that,  though  the  whole  of 
the  sum  may  not  have  been  paid  or  reco- 
vered, the  instalments  received  shall  be 
accounted  for  at  such  times  and  in  such 
manner  as  the  above-mentioned  local  autho- 
rity may  direct. 

8.  Where  a  clerk  of  a  Court  of  Summary 
Jurisdiction  renders  an  account  in  the  form 
required  or  authorised  by  these  Rules  to  the 
authority  to  whom  he  is  required  to  render 
it,  he  shall  not  be  required  to  render  any 
other  account  relating  to  the  same  particu- 
lars. 

9.  The  clerk  of  each  Court  of  Summary 
Jurisdiction  shall  enter  on  the  day  of  its  re- 
ceipt each  sum  of  money  received  by  him 
on  any  account  whatever.  Each  instalment 
so  received  shall  be  entered  in  a  book  called 
the  Instalment  Ledger,  to  an  account  to  be 
opened  in  respect  of  the  proceeding  in  winch 
the  sum  is  paid. 

10.  The  book  required  to  be  kept  by  sec- 
tion 12  of  the  Act  14  &  15  Vict.  c.  55,  shall 
be  kept  according  to  the  form  in  Part  III.  of 
the  Schedule  hereto,  and  shall  be  called  the 
Remitted  Fees  Rook. 

11.  The  clerk  of  every  Court  of  Summary 
Jurisdiction  shall  send  on  the  10th  day  of 
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January,  April,  July  and  October,  in  each 
year,  to  the  Secretary  of  State  for  the  Home 
Department,  Whitehall,  without  paying  the 
postage,  a  certified  statement,  in  the  form 
in  Part  III.  of  the  Schedule  hereto,  of  all 
fines  which  have  been  imposed  by  the  Court 
during  the  previous  three  months,  and 
which  are  payable  wholly  or  in  part  to  Her 
Majesty  or  to  the  Exchequer.  If  no  such 
fines  have  been  imposed,  the  statement  shall 
be  certified  in  blank. 

12.  Where  a  Court  of  Summary  Jurisdic- 
tion has  enforced  payment  of  any  sum  due 
by  a  principal  in  pursuance  of  a  security 
under  the  Summary  Jurisdiction  Act,  1879, 
which  appears  to  the  Court  to  be  forfeited, 
the  sum  shall,  unless  it  is  recoverable  as  a 
civil  debt,  be  paid  to  the  clerk  of  the  Court, 
and  shall  be  paid  and  applied  by  him  in  the 
manner  in  which  fines  imposed  by  the  Court, 
in  respect  of  which  fines  no  special  appro- 
priation is  made,  are  payable  and  applicable. 

13.  Any  security  given  under  the  Sum- 
mary Jurisdiction  Act,  1876,  by  an  oral  or 
written  acknowledgment,  shall  be  in  the 
form  of  an  undertaking,  and  may  be  in  the 
appropriate  form  in  Part  I.  or  Part  II.  of 
the  Schedule  hereto,  or  in  any  other  form  to 
the  like  effect. 

14.  The  clerk  of  each  Court  of  Summary 
Jurisdiction  shall  keep  a  security  book,  and 
■hall  enter  therein,  with  respect  to  each  se- 
curity given  in  relation  to  any  proceeding 
before  the  Court,  the  name  and  address  of 
each  person  bound,  shewing  whether  he  is 
bound  as  principal  or  as  surety,  the  sum  in 
which  each  person  is  bound,  the  under- 
taking or  condition  by  which  he  is  bound, 
the  date  of  the  security,  and  the  person  be- 
fore whom  it  is  taken.  Where  any  such 
security  is  not  entered  into  before  the  Court, 
or  before  the  clerk  of  the  Court,  the  person 
before  whom  it  is  entered  into  shall  make  a 
return  of  it,  shewing  the  above  particulars, 
to  the  clerk  of  the  Court.  The  security 
book,  and  any  certified  extract  therefrom, 
shall  be  evidence  of  the  several  matters  here- 
by required  to  be  entered  in  the  security 
book  in  like  manner  as  if  the  security  book 
were  the  register. 

15.  Not  less  than  two  clear  days  before  a 
warrant  of  distress  is  issued  for  a  sum  due 
by  a  principal  in  pursuance  of  a  forfeited 
security  under  the  Summary  Jurisdiction 
Act,  1879,  the  clerk  of  the  Court  issuing  the 
warrant  shall  cause  notice  of  the  forfeiture 
to  be  served  on  the  principal.  Service  of 
the  notice  may  be  effected  either  by  prepaid 
letter  sent  to  the  address  mentioned  in  the 
security,  or  as  service  of  a  summons  may 
be  effected  under  the  Summary  Jurisdiction 
Acts. 


16.  An  application  under  section  26  of  the 
Summary  Jurisdiction  Act,  1879,  shall  be 
an  application  for  a  summons  requiring  the 
complainant  to  shew  cause  why  the  order 
made  on  his  complaint  Bhould  not  be  varied. 

17.  An  application  to  a  Court  of  Sum- 
mary Jurisdiction  under  section  33  of  the 
Summary  Jurisdiction  Act,  1879,  to  state  a 
special  case,  shall  be  made  in  writing,  and  may 
be  made  at  any  time  within  seven  days  from 
the  date  of  the  proceeding  to  be  questioned, 
and  the  case  shall  be  stated  within  three  calen- 
dar months  after  the  date  of  the  application. 

18.  In  the  case  of  a  claim  for  a  civil 
debt  recoverable  summarily,  the  particulars 
of  the  claim  shall,  unless  embodied  in  the 
summons,  be  annexed  to,  and,  if  so  an- 
nexed, shall  be  deemed  part  of  the  summons. 

19.  An  order  of  commitment  under  sec- 
tion 35  of  the  Summary  Jurisdiction  Act, 
1879,  shall  not  be  made  unless  a  summons 
to  appear  and  be  examined  on  oath  (herein- 
after called  a  judgment  summons)  has  been 
served  on  the  judgment  debtor. 

20.  The  judgment  summons  shall,  when- 
ever it  is  practicable,  be  served  personally 
on  the  judgment  debtor ;  but  if  it  is  made 
to  appear  on  oath  to  the  Court  that  prompt 
personal  service  is  for  any  reason  impracti- 
cable, the  Court  may  make  such  order  for 
substituted  or  other  service  as  to  the  Court 
may  seem  just. 

21.  A  judgment  summons  may  issue,  al- 
though no  distress  warrant  has  been  applied 
for,  and  its  service,  where  made  out  of  the 
jurisdiction  of  the  Court,  may  be  proved  by 
affidavit  or  solemn  declaration. 

22.  A  judgment  summons  shall  be  served 
not  less  than  two  clear  days  before  the 
day  on  whioh  the  judgment  debtor  is  re- 
quired to  appear. 

23.  The  hearing  of  a  judgment  summons 
may  be  adjourned  from  time  to  time. 

24.  Any  witness  may  be  summoned  to 
prove  the  means  of  the  judgment  debtor,  in 
the  same  manner  as  witnesses  are  sum- 
moned to  give  evidence  on  the  hearing  of  a 
complaint. 

25.  An  order  of  commitment  made  under 
section  35  of  the  Summary  Jurisdiction  Act, 
1879,  shall,  on  whatever  day  it  is  issued, 
bear  date  on  the  day  on  which  it  was  made. 

26.  When  an  order  of  commitment  for 
non-payment  of  money  is  issued,  the  defend- 
ant may,  at  any  time  before  he  is  delivered 
into  the  custody  of  the  gaoler,  pay  to  the 
officer  holding  the  order  the  amount  indorsed 
thereon  as  that  on  the  payment  of  which  he 
may  be  discharged,  and  on  receiving  that 
amount  the  officer  shall  discharge  the  defend- 
ant, and  shall  forthwith  pay  over  the  amount 
to  the  clerk  of  the  Court. 
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27.  The  sum  indorsed  on  the  order  of 
commitment  as  that  on  payment  of  which 
the  prisoner  may  be  discharged  may  be  paid 
to  the  clerk  of  the  Court  from  which  the 
commitment  order  was  issued,  or  to  the 
gaoler  in  whose  custody  the  prisoner  is. 
Where  it  is  paid  to  the  clerk,  he  shall  sign  a 
certificate  of  the  payment,  and  upon  receiv- 
ing the  certificate  by  post  or  otherwise,  the 
gaoler  in  whose  custody  the  prisoner  then 
is  shall  forthwith  discharge  the  prisoner. 
Where  it  is  paid  to  the  gaoler,  he  shall,  on 
payment  to  him  of  that  amount,  with  costs 
sufficient  to  pay  for  sending  the  amount  by 
post-office  order  or  otherwise,  to  the  Court 
under  the  order  of  which  the  prisoner  was 
committed,  sign  a  certificate  of  the  payment, 
and  discharge  the  prisoner,  and  forthwith 
transmit  the  sum  so  received  to  the  clerk  of 
the  Court. 


28.  All  costs  incurred  by  the  plaintiff  in 
endeavouring  to  enforce  an  order  shall,  un- 
less the  Court  otherwise  order,  be  deemed  to 
be  due  in  pursuance  of  the  order,  as  if  it 
were  made  under  section  5  of  the  Debtors 
Act,  1869. 

29.  The  fee  for  taking  a  declaration  under 
section  41  of  the  Summary  Jurisdiction  Act, 
1879,  shall  be  one  shilling. 

30.  The  forms  in  the  Schedule  hereto, 
or  forms  to  the  like  effect,  may  be  used, 
with  such  variations  as  circumstances  re- 
quire. 

The  forms  S.  1  and  S.  2  in  the  Schedule 
to  the  Summary  Jurisdiction  Act,  1848,  are 
hereby  annulled. 

CAIRNS,  C. 

12th  December,  1879. 


SCHEDULE. 

Note.—  The  headings  and  the  descriptions  at  the  foot  of  these  forms  will  be  altered  as  cir- 
cumstances require.    For  instance,  in  the  Metropolitan  Police  District  the  heading  will  be — 

In  the  Metropolitan  Police  District. 
Before  the  Court  of  Summary  Jurisdiction  sitting  at  the  Police  Court  [Bow  Street]. 
And  the  conviction  will  be  signed — 

A.B.y 

One  of  the  Magistrates  of  the  Police 
Courts  of  the  Metropolis. 

In  a  borough  the  heading  will  be — 

In  the  borough  of  [Birmingham], 
and  a  justice  for  a  borough  will  sign  as  such. 

These  forma  do  not  supersede  those  in  the  schedule  to  11  &  12  Vict.  c.  43,  which  may,  as 
far  as  they  are  not  inconsistent  with  the  provisions  of  any  later  Act,  be  still  used  in  cases  to 
which  they  are  applicable. 


PART  I. 

Forms  applicable  to  Summary  Proceed- 
ings OTHER  THAN   PROCEEDINGS  FOR  THE 

Recovery  op  a  Civil  Debt. 

1. 

Summons  to  Person  bound  by  a  Recogni- 
sance WHICH  18  ALLEGED  TO  HAVE  BEEN 
FORFEITED  BY  CONVICTION  OF  PRINCIPAL. 

[s.  9  (2).] 

In  the  [county  of  .  Petty  Sessional 

Division  of  1. 
To  A.B.  of 
You  are  hereby  summoned  to  appear  be* 


fore  the  Court  of  Summary  Jurisdiction 
sitting  at  on         day  the 

day  of  next,  at  the  hour  of 

in  the  forenoon,  to  shew  cause  why  the  re- 
cognisance entered  into  the  day  of 
whereby  you  are  bound  to  pay  the 
sum  of  should  not  be  adjuged  to  be 
forfeited,  and  why  you  should  not  be  ad- 
judged to  pay  that  sum. 
Dated  the          day  of 

(Signed)  X-N. 
One  of  Her  Majesty's  Jus-      /  \ 
tices  of  the  Peace  for  the      I  I 
[county]  of  \  S 
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Summons  to  attend  an  Application  fob 
Varying  oe  Dispensing  with  Securi- 
ties, [s.  26.] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 
To  A.B.  of 
You  are  hereby  summoned  to  appear  be- 
fore the  Court  of  Summary  Jurisdiction 
sitting  at  on         day  the 

day  of  at  the  hour  of         in  the 

noon,  to  shew  cause  why  the  amount 
for  which  it  is  proposed  that  the  suret  of 
should  be  bound  should  not  be  re- 
duced [or  why  the  obligation  of  to 
find  suret      should  not  be  dispensed  with]. 
Dated  the        day  of  18  . 

(Signed) 
One  of  Her  Majesty's  Jus- 
tices of  the  Peace  for  the 
[county]  of 


3. 

Indorsement  on  Summons  to  Witness, 
[sb.  36,  41.] 

Proof  on  oath  [or  solemn  declaration] 
having  this  day  been  made  before  me  the 
undersigned  that  the  name  of  J.S.  to  the 
within  summons  subscribed  is  of  the  hand- 
writing of  the  Justice  of  the  Peace  within 
mentioned  I  authorise  W.T.,  who  bring*  to 
me  this  summons,  and  all  other  persons  by 
whom  it  may  be  lawfully  served,  and  also  ail 
constables  of  the  [county]  of  ,  to 

serve  the  same  within  the  said  [county]. 
Dated  the         day  of  18  . 


of  Her  Majesty's  Justices  of  the 
Peace  for  the  [county]  of 


Warrant  where  Witness  has  not  obeyed 
an  indorsed  summons,  [s.  36.] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

To  each  and  all  of  the  constables  of 

A.B.  has  been  charged  for  that  [stats  shortly 
offence  charged]. 

And  it  appeasing  that  E.F.  of 
was  likely  to  give  materia}  evidence  concern- 
ing the  said  charge,  he  was  by  summons 
oonunanded  to  appear  before  the  Court  of 
Summary  Jurisdiction  sitting  at 
on  day,  the  day  of 

at  the  how  of  in  the         noon,  to 

Voj*  49.— Orders  and  Reus, 


testify  what  he  should  know  concerning  the 
said  charge. 

And  on  the  day  of 

the  summons  was  duly  indorsed  with  an 
authority  to  serve  it  within  the  [county] 
of 

And  as  it  has  been  proved  to  me  the  under- 
signed, the  said  E.F.  has  been  duly  served 
with  the  summons,  and  a  reasonable  amount 
has  been  paid  [or  tendered]  to  him  for  his 
expenses,  but  he  has  neglected  to  appear 
aocording  to  the  summons,  and  has  not  offered 
any  sufficient  excuse  for  his  neglect. 

Therefore  you  are  hereby  commanded  to 
take  the  said  E.F.,  and  to  bring  him  and 
have  him  before  the  Court  of  Summary  Ju- 
risdiction sitting  at  on 
day  the  day  of  18,  at  the 

hour  of  in  the         noon,  to  testify 

what  he  knows  concerning  the  said  charge. 

Dated  the         day  of 
(Signed) 

One  of  Her  Majesty's  Jus- 
tices of  the  Peace  for  the 
[county]  of 


^8eaL^ 


5. 

Conviction  for  Fine,  to  be  levied  by  Dis- 
tress, and  IN  DEFAULT  OP  SUFFICIENT  DIS- 
TRESS, Imprisonment.    Payment  forth- 

-  with,  or  by  a  given  Day,  ob  by  Instal- 
ments,   [ss.  7,  8.] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

Before  the  Court  of  Summary  Jurisdiction 
sitting  at 

The  day  of  18  . 

A.B.  (hereinafter  called  the  defendant)  is 
this  day  convicted  before  this  Court  for  that 
he  on  the  day  of  18    ,  at 

[place]  [offence  charged]. 

And  it  is  adjudged  that  the  defendant  do 
for  his  said  offence  forfeit  and  pay  to  the 
clerk  of  this  Court  [or  other  the  person  to 
whom  payment  is  to  be  made]  at 
the  sum  of  [amount  of  fine],  and  do  also  pay 
to  the  said  the  sum  of  for 

compensation  [if  awarded]  and  for 
costs  [or  without  costs].* 

Ana  it  is  ordered  that  the  said  sums  be 
paid  forthwith  [or  on  the  day  of 

18     ,  or  by  instalments  of 
for  every  days,  the  first  instalment 

to  be  paid  forthwith  or  on  the  day  of 

18  . 

*  Where  the  fine  does  not  exceed  6s.,  omit  the 
direction  to  pay  oosti,  and  insert  tap  words  "  with- 
out eoets,"  unless  eosrs  sre  expressly  ordered. 
B 
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And  if  default  is  made  in  payment  accord* 
ing  to  this  adjudication  and  order,  it  is 
ordered  that  the  Bum  due  thereunder  be 
levied  by  distress  and  sale  of  the  defendant's 
goods. 

And  in  default  of  sufficient  distress  it  is 
adjudged  that  the  defendant  be  imprisoned 
in  Her  Majesty's  prison  at  there  to 

be  kept  to.  hard  labour  [if  so  adjudged]  for 
the  space  of  unless  the  said  sum, 

and  all  costs  and  charges  of  the  said  distress, 
and  of  his  commitment  and  conveyance  to 
the  said  prison  [if  so  ordered],  be  sooner  paid. 
(Signed) 
of  Her  Majesty's  Justices  of 
the  Peace  for  the  [county] 
of 

Note. — It  may  be  convenient  in  practice  to  have 
separate  forms  for  the  different  alternatives  of 
payment  forthwith,  by  a  given  time,  and  by  in- 
stalments. 


6. 

Conviction  for  Fine,  and  in  default  of 
Payment,  Imprisonment.  Payment 
forthwith,  or  by  a  given  day,  or  by 
Instalments,   [as.  7,  8.] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

Before  the  Court  of  Summary  Jurisdiction 
sitting  at 

The  day  of  18  . 

A.B.  (hereinafter  called  the  defendant)  is 
this  day  convicted  before  this  Court  for  that 
he,  on  the  day  of  18   .  at 

[p2oe«1  [offence  charged]. 

And  it  is  adjudged  that  the  defendant  do 
for  his  said  offence  forfeit  and  pay  to  the 
clerk  of  this  Court  [or  other  the  person  to 
whom  payment  is  to  be  made  ]  at 
the  sum  of  [amount  of  fine],  and  do  also  pay 
to  the  said  the  sum  of  for 

compensation  [*/  awarded]  and  for 
costs  [or  without  costs]. " 

And  it  is  ordered  that  the  said  sums  be 
paid  forthwith  [or  on  the  day  of 

18     J,  [or  by  instalments  of 
for  every  days,  the  first  instalment 

to  be  paid  forthwith  or  on  the  day  of 

18  ]. 

And  if  default  is  made  in  payment  accord- 
ing to  this  adjudication  and  order,  it  is 
adjudged  that  the  defendant  be  imprisoned 
in  Her  Majesty's  prison  at  ,  there 

to  be  kept  to  hard  labour  [if  so  adjud jed]  for 
the  space  of  unless  the  said  sums, 

and  all  costs  and  charges  of  his  commitment 

*  Where  the  fine  does  not  exceed  6*.,  omit  the 
direction  to  pay  costs,  and  insert  the  word 
• '  without  costs,  unless  costs  are  expressly  ordered 


and  conveyance  to  the  said  prison  [if  so  or- 
dered], be  sooner  paid. 

(Signed)  S  \ 

of  Her  Majesty's  Justices  of      /  g.  \ 
the  Peace  for  the  [county]      I  y 


.  7. 

Conviction  where  Punishment  is  by 
Imprisonment.    No  Costs. 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

Before  the  Court  of  Summary  Jurisdic- 
tion sitting  at 

The  day  of  18  . 

A.B.  (hereinafter  called  the  defendant)  is 
this  day  convicted  before  this  Court  for  that 
he  on  tiie  day  of  18     ,  at 

[place]  [offence  charged]. 

And  it  is  adjudged  that  the  defendant  be 
for  bis  said  offence  imprisoned  in  Her  Ma- 
jesty's prison  at  [there  to  be  kept 
to  hard  labour]  for  the  space  of 
(Signed) 

of  Her  Majesty's  Justices  of 
the  Peace  for  the  [county] 
of 


8. 

Conviction  where  Punishment  is  by 
Imprisonment.   Costs,   [s.  7.] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

Before  the  Court  of  Summary  Jurisdiction 
sitting  at 

The  day  of  18  . 

A.B.  (hereinafter  called  the  defendant)  is 
this  day  convicted  before  this  Court  for  that 
he  on  the  day  of  18     ,  at 

[piace]  [offence  charged]. 

And  it  is  adjudged  that  the  defendant  be 
for  his  said  offence  imprisoned  in  Her  Ma- 
jesty's prison  at  [there  to  be  kept 
to  hard  labour]  for  the  space  of 

And  it  is  ordered  that  the  defendant  pay 
to  the  said  the  sum  of 

for  costs  forthwith  [or  on  the  day  of 

18    ,  or  by  instalments  of 
"  for  every  days,  the  first 

instalment  to  bo  paid  forthwith,  or  on  the 
day  of  next]. 

And  if  default  is  made  in  payment  ac- 
cording to  this  adjudication  and  order,  it  is 
declared  that  the  sum  thereunder  due  be 
levied  by  distress  and  sale  of  the  defend- 
ant's goods. 

And  in  default  of  sufficient  distress  it  is 
adjudged  that  the  defendant  be  imprisoned 
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in  Her  Majesty's  prison  at  [there 
to  be  kept  to  hard  labour]  for  the  space  of 
,  to  commence  at  and  from  the 
termination  of  his  imprisonment  aforesaid, 
unless  the  said  sum,  and  all  costs  and 
charges  of  the  said  distress  and  of  his  com- 
mitment and  conveyance  to  the  said  prison 
[if  so  ordered]  be  sooner  paid.  /"""  X 
(Signed)  /  \ 

of  Her  Majesty's  Justices  of  I  J 
the  Peace  for  the  [county]  V — S 
of 


9. 

Conviction  or  Order  whebe  Security  is 
to  be  given  for  payment.   [sb.  7,  23, 

(3).J 

[Proceed  as  in  ordinary  conviction  or  order 
down  to  direction  as  to  time  of  payment  in- 
clusive, and  then,  instead  of  inserting  any 
direction  as  to  distress  or  imprisonment,  pro- 
ceed as  follows :] 

And  it  is  ordered  that  be  at 

liberty  to  give  to  the  satisfaction  of  this 
Court  [or  such  Court  of  Summary  Jurisdic- 
tion, or  person  or  persons,  as  may  be  specified 
by  the  Court]  security  in  the  sum  of 

with  two  sureties  [or  one  surety]  in 
the  sum  of  [each]  for  the  pay- 

ment of  the  said  sums  as  above  directed. 


sonally  or  by  leaving  it  for  him  at  his  last  or 
usual  abode,  he  neglects  or  refuses  to  obey 
this  order,  then  it  is  adjudged  that  the  de- 
fendant for  such  his  disobedience  be  impri- 
soned in  Her  Majesty's  prison  at 
[there  to  be  kept  to  hard  labour],  for  the 
space  of  unless  the  said  order  be 

sooner  obeyed  [if  the  statute  authorises  this]. 

And  it  is  also  adjudged  and  ordered  that 
the  defendant  pay  to  the  complainant  the 
sum  of  for  costs  forthwith  [or  on 

the  day  of  [or  by  instal- 

ments, &c.l 

And  if  default  is  made  m  payment  ac- 
cording to  this  adjudication  and  order,  it  is 
ordered  that  the  sum  due  thereunder  be 
levied  by  distress  and  sale  of  the  defend- 
ant's goods. 

And  in  default  of  sufficient  distress,  it  is 
adjudged  that  the  defendant  be  imprisoned 
in  Her  Majesty's  prison  at  ,  there 

to  be  kept  to  hard  labour  [if  so  adjudged]  for 
the  space  of  ,  to  commence  at  and 

from  the  termination  of  his  imprisonment 
aforesaid,  unless  the  said  sum,  and  all  costs 
and  charges  of  the  said  distress,  and  of  the 
commitment  and  conveyance  of  the  defend- 
ant to  the  said  prison  [if  so  ordered],  be 
sooner  paid. 

(Signed)  s  N. 

of  Her  Majesty's  Justices  of      /  ~  ,  \ 
«e for  the  [county]      '    J  1 


the! 


10. 

Order  for  any  Matter  (other  than  the 
Payment  of  a  Civil  Debt)  where  Dis- 
obedience to  the  Order  is  punish- 
able by  Imprisonment.    (See  s.  21,  &c.) 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

Before  the  Court  of  Summary  Jurisdic- 
tion sitting  at  . 

The  day  of  18  . 

A.B.  having  made  a  complaint  that  CD. 
(hereinafter  called  the  defendant)  on  the 
day  of  at  [state 

the  facts  entitling  Vie  complainant  to  tlie  order], 
and  the  defendant  having  appeared  [or  the 
defendant  not  having  appeared,  but  proof 
having  been  given  that  the  defendant  was 
duly  summoned  to  appear],  and  on  hearing 
the  matter  of  the  complaint,  it  is  this  day 
adjudged  and  ordered  by  this  Court  that  the 
defendant  do  [state  the  matter  required  to  be 
done]. 

And  if  on  a  copy  of  a  minute  of  this  order 
being  served  on  the  defendant,  either  per- 


il. 

Order  to  enter  into  Recognisance  tg 
keep  the  Peace  or  to  be  of  good  Beha- 
viour,   [s.  25.] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

Before  the  Court  of  Summary  Jurisdic- 
tion sitting  at 

The  day  of  18  . 

A.B.  having  made  a  complaint  that  CD. 
[hereinafter  called  the  defendant)  on  the 
day  of  at  [state  the 

facts  entitling  the  complainant  to  tlie  order], 
and  the  defendant  having  appeared,  and  on 
hearing  the  matter  of  the  complaint,  it  is 
this  day  adjudged  and  ordered  by  this  Court 
that  the  defendant  do  forthwith  to  the  satis- 
faction of  enter  into  a  recogni- 
sance in  the  sum  of  with 
suret  in  the  sum  of  [each]  to 
keep  the  peace  and  be  of  good  behaviour 
towards  Her  Majesty  and  all  her  liege  peo- 
ple, and  especially  towards  the  complainant, 
for  the  term  of             now  next  ensuing. 
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And  if  the  defendant  fails  to  comply  with 
this  order  it  is  adjudged  that  he  be  impri- 
soned in  Her  Majesty's  prison  at 
for  the  space  of  unless  he  sooner 

complies  with  this  order. 

[If  costs  are  ordered,  proceed  as  follows :] 

And  it  is  also  adjudged  and  ordered  that 
the  defendant  pay  to  the  complainant  the 
sum  of  for  costs  forthwith  for  on 

the  day  of  next,  or  by  in- 

stalments, &c.l : 

And  if  default  is  made  in  payment  accord- 
ing to  this  adjudication  and  order,  it  is 
ordered  [proceed  as  in  last  form]. 
[Signed] 

of  Her  Majesty's  Justices  of 
the  Peace  for  the  [county] 
of 


12. 

Adjudication  of  Forfeiture  of  Recog- 
nisance where  Person  bound  as  Prin- 
cipal HAS  BEEN  CONVICTED  OP  AN  OpPENCB 

which  is  a  Breach  op  the  Condition. 
[s.9(2).] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

Before  the  Court  of  Summary  Jurisdic- 
tion sitting  at 

The  day  18  . 

A.B.  (hereinafter  called  the  defendant) 
was  by  his  recognisance  entered  into  the 
day  of  18    ,  bound  in 

the  sum  of  the  condition  of  the 

recognisance  being  that  of 

should  [state  condition  of  recogni- 
sance] : 

And  proof  having  been  given  that  the 
said  has  been  convicted  of  the 

offence  of  having  [state  offence],  being  an 
offence  which  is  m  law  a  breach  of  the  con- 
dition of  the  said  recognisance  : 

Therefore  it  is  adjudged  that  the  said  re- 
cognisance is  forfeited,  and  that  the  defend- 
ant do  pay  to  the  clerk  of  this  Court  the 
said  sum  of  and  also  pay  to 

the  sum  of  for  costs  : 

And  it  is  ordered  that  the  said  sums  be 
paid  forthwith  [or  on  the  day  of 

next,  or  by  instalments  of 
for  every  days,  the  first  instalment 

to  be  paid  forthwith,  or  on  the  day 
of  next] : 

And  if  default  is  made  in  payment  accord- 
ing to  this  adjudication  and  order,  it  is 
ordered  [pioceed  as  in  conviction  for  fine  to  be 
levied  by  distress]. 


13. 

Summary  Conviction  op  Child  for 
Indictable  Offence,  [ss.  10, 27.] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

Before  the  Court  of  Summary  Jurisdic- 
tion (being  a  Petty  Sessional  Court)  sitting 
at 

The  day  of  18  . 

A.B.  (hereinafter  called  the  defendant) 
being  a  child  within  the  meaning  of  the 
Summary  Jurisdiction  Act,  1879,  and  above 
the  age  of  seven  yean,  and  of  sufficient 
capacity  to  commit  crime,  and  having  been 
charged  for  that  he  on  the  day  of 

at  [state  offence]. 

And  the  parent  [or  guardian]  of 

the  defendant*  having  been  informed  by 
this  Court  of  his  right  to  have  the  defend- 
ant tried  by  a  jury,  and  not  having  objected 
to  the  ease  being*  dealt  with  summarily, f 
and  the  Court  thinking  it  expedient  so  to 
deal  with  the  case  :f 

The  defendant  is  this  day  convicted  before 
this  Court  of  the  said  offence  ; 

And  it  is  adjudged  that  he  do  [or  be]  for 
his  said  offence  [Proceed  as  in  other  forms  of 
summary  conviction.  If  whipping  ordered, 
insert  either  in  addition  to  or  in  substitution 
for  any  other  punishment.  1 

And  it  is  adjudged  that  the  defendant, 
being  a  male  child,  be,  as  soon  as  practi- 
cable, privately  whipped  with  strokes 
of  a  birch  rod  by  a  constable,  in  the  presence 
of  an  inspector,  or  other  officer  of  police  of 
higher  rank  than  a  constable,  and  also  in 
the  presence,  if  he  desires  to  be  present,  of 
the  defendant's  parent  [or  guardian]. 

*t  Omit  words  between  asterisks  and  crosses 
if  the  parent  or  guardian  is  absent,  and  substi- 
tute for  the  words  between  asterisks,  "  Not 
having  been  present  at  the  hearing  of  the  charge, 
but  the  Court  thinking  it  expedient  that  the  case 
be". 


14. 

Summary  Conviction  (by  consent)  of 
Juvenile  Offender  for  Indictable 
Offence,    [sa.  11,  27.] 

In  the  [county  of  .   Petty  Sessional 

Division  of  ]. 

Before  the  Court  of  Summary  Jurisdic- 
tion (being  a  Petty  Sessional  Court)  sitting 
at 

The         day  of  18  . 

A.B.  (hereinafter  called  the  defendant) 
being  a  young  person  within  the  meaning  of 
the  Summary  Jurisdiction  Act,  19f9h  and 
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having  being  charged  for  that  he  on  the 

?of  at 
and  having  been  informed  by 
his  right  to  be  tried  by  a  jury, 
and  having  consented  to  be  dealt  with  sum- 
marily, and  the  Court  thinking  it  expedient 
so  to  deal  with  the  case  : 

The  defendant  is  this  day  convicted  before 
this  Court  of  the  said  offence,  and  it  is  ad- 
judged that  he  do  [or  be]  for  his  said  offence 
[proceed  as  in  other  forme  of  summary  convic- 
tion. If  whipping  ordered,  insert  either  in 
addition  to  or  in  substitution  for  any  other 
punishment]. 

And  it  is  adjudged  that  the  defendant, 
being  a  male  under  the  age  of  14  years,  be, 
as  soon  as  practicable,  privately  whipped  with 
strokes  of  a  birch  rod  by  a  constable, 
in  the  presence  of  an  inspector,  or  other 
officer  of  police  of  higher  rank  than  a  con- 
stable, and  also  in  the  presence,  if  he  desires 
to  be  present,  of  the  defendant's  parent  [or 
guardian]. 


15, 

Summary  Conviction   (by   consent)  op 
Adult  fob  Indictable  Offence,  [sb.  12, 

270 

In  the  [county  of  .    Petty  Sessional 

Division  of  1 

Before  the  Court  of  Summary  Jurisdic- 
tion (being  a  Petty  Sessional  Court)  sitting 
at 

The         day  of  18  . 

A.B.  (hereinafter  called  the  defendant) 
having  been  charged  for  that  he  on  the 

day  of  at 
[state  offence]  and  having  been  informed  by 
the  Court  of  his  right  to  be  tried  by  a  jury, 
and  having  consented  to  be  dealt  with  sum- 
marily, and  the  Court  thinking  it  expedient 
so  to  deal  with  the  case : 

The  defendant  is  this  day  convicted  before 
this  Court  of  the  said  offence,  and  it  is  ad- 
judged that  he  do  [or  be]  for  his  said  offence 
[proceed  as  in  ordinary  forms  of  summary 
conviction]. 


16. 

BtfMMAKY  Conviction  (on  Plea  op  Guilty) 
op  Adult  for  Indictable  Offence,  [as. 
13,  27.] 

In  the  [county  of  .  Petty  Sessional 

Division  of  J. 

Before  the  Court  of  Summary  Jurisdic- 
tion (being  a  Petty  Sessional  Court)  sitting 
at 

The         day  of  18  . 


A.B.  (hereinafter  called  the  defendant) 
having  been  charged  for  that  he  on  the 

day  of  at 
[state  offence]  and  having  pleaded  guilty  to 
the  said  charge,  and  the  Court  being  satisfied 
that  the  case  is  one  which  may  properly  be 
dealt  with  summarily  under  section  13  of  the 
Summary  Jurisdiction  Act,  1879  : 

The  defendant  is  this  day  convicted  before 
this  Court  of  the  said  offence,  and  it  is  ad- 
judged that  he  be  for  his  said  offence  im- 
prisoned in  Her  Majesty's  prison  at 
and  there  kept  to  hard  labour  [if  so  adjudged] 
for  the  space  of 
[If  costs  ordered,  proceed  as  in  conviction  for 
fine  with  costs.] 


17. 

Order  of  Dismissal  of  Child  deal*  with 

SUMMARILY  FOR  INDICTABLE  OFFENCE.  [SB. 

10,  27.] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

Before  the  Court  of  Summary  Jurisdic- 
tion (being  a  Petty  Sessional  Court)  sitting 
at 

The  day  of  18  . 

A.B.  (hereinafter  called  the  defendant) 
being  a  child  within  the  meaning  of  the 
Summary  Jurisdiction  Act,  1879,  has  been 
oharged  on  the  information  of  of 
for  that  he  on  the  day 
of  [state  offence]. 

And  the  Court,  in  exercise  of  its  jurisdic- 
tion, has  dealt  with  the  case  summarily  : 

And  the  matter  of  the  said  charge  having 
being  duly  considered  by  the  Court,  it  mani- 
festly appears  to  the  Court  that  the  said 
charge  is  not  proved  : 

Therefore  the  Court  doth  hereby  dismiss 
the  said  information. 

And  it  is  ordered  that  the  informant  pay 
to  the  sum  of  for  costs 

forthwith  [or  on  the  day  of 

18  1 

And  if  default  is  made  [proceed  as  in  con- 
viction for  fine  to  be  levied  by  distress]. 


18. 

Order  op  Dismissal  op  Young  Person  or 
Adult  dealt  with  summarily  for  In- 
dictable  Offence,   [bs.  11, 12, 27.] 

In  the  [county  of  .  Petty  Se&sioml 

Division  of  ]. 

Before  the  Court  of  Summary  Jurisdic- 
tion (being  a  Petty  Sessional  Court)  sitting 
at 

The  day  o 
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A.B.  (hereinafter  called  the  defendant) 
being  a  young  person  within  the  meaning  of 
the  Summary  Jurisdiction  Act,  1879  [or  being 
an  adult],  having  been  charged  on  the  infor- 
mation of  of  for  that 
he  on  the  day  of  at 
[state  offence]  and  having 
been  informed  by  the  Court  of  his  right  to 
be  tried  by  a  jury,  consented  to  be  dealt  with 
summarily,  and  the  Court  thought  it  expe- 
dient so  to  deal  with  the  case  : 

And  the  matter  of  the  said  charge  having 
been  duly  considered  by  the  Court,  it  mani- 
festly appears  to  the  Court  that  the  said 
charge  is  not  proved : 

Therefore  the  Court  doth  hereby  dismiss 
the  said  information : 

And  it  is  ordered  that  the  informant  pay 
to  the  defendant  the  sum  of  for 
costs  forthwith,  or  on  the         day  of  , 

• 

And  if  default  is  made  [proceed  as  in  con- 
viction for  Jine  to  be  levied  by  distress]. 


19. 

Order  dismissing  Information  and  di- 
recting Person  charged  to  pay  Da- 
mages,   [s.  16  (1).] 

In  the  [county  of  .  Petty  Sessional 

Division  of  1. 

Before  the  Court  of  Summary  Jurisdiction 
sitting  at 

The  day  of      18  . 

A.B.  (hereinafter  called  the  defendant) 
has  been  charged  on  the  information  of  CD. 
for  that  he  on  the  day  of 

at  [state  offence]. 

And  the  Court  is  of  opinion  that  though 
the  said  charge  is  proved  the  offence  was  of 
so  trifling  a  nature  that  it  is  inexpedient  to 
inflict  any  punishment : 

Therefore  the  Court  doth  hereby  dismiss 
the  said  information. 

[If  payment  of  damages  or  costs  ordered, 
proceed  as  follows :] 

And  it  is  ordered  that  the  defendant  pay 
to  the  informant  for  damages  and 

for  costs : 

And  it  is  ordered  that  the  said  sums  be 
paid  forthwith  [or  on  the  day  of 

,  or  Dy  instalments  of 
for  every  days,  the  first  instalment 

to  be  paid  forthwith,  or  on  the  day 
of  next] : 

And  if  default  is  made  [proceed  as  in  form 
of  conviction  for  fine  to  be  leoied  by  distress]. 


20. 

Summary  Conviction  where  Person  con- 
victed IS  discharged  conditionally  on 
giving  Security  to  appear  or  to  bis  op 
good  Behaviour,    [b.  16  (2).] 
In  the  [county  of  .  Petty  Sessional 

Division  of  ]• 

Before  the  Court  of  Summary  J  urisdiction 
sitting  at 

The  day  of  18 

A.B.  (hereinafter  called  the  defendant) 
is  this  day  convicted  before  this  Court  for 
that  he  on  the  day  of  at 

[state  offence] : 
But  the  Court  being  of  opinion  that  the 
said  offence  was  of  so  trifling  a  nature  that  it 
is  inexpedient  to  inflict  any  punishment  [or 
any  other  than  a  nominal  punishment],  and 
the  defendant  having  given  security  to  the 
satisfaction  of  this  Court  to  appear  for  sen- 
tence when  called  upon  [or  to  be  of  good 
behaviour],  he  ib  discharged : 

And.it  is  ordered  that  the  defendant  pay 
to  the  said  for  damages  and 

for  costs  [if  so  ordered]  forthwith  [or  on  or 
before  the  day  of  or  by 

instalments  of  for  every  days, 

the  first  instalment  to  be  paid  on  or  before 
the  day  of  next]. 

And  if  default  is  made  [proceed  as  in  con- 
viction to  be  levied  by  distress]. 


2U 


Warrant  op  Distress  on  Conviction  for 
Fine  with  or  without  Costs  or  Dam- 
ages, or  for  Costs  or  Damages  without 
Fine.    [as.  21,  43.] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]■ 

To  each  and  all  of  the  constables  of 

A.B.  (hereinafter  called  the  defendant) 
was  on  the  day  of  convicted 

before  the  Court  of  Summary  Jurisdiction 
sitting  at  for  that  he  [state  offence], 

and  it  was  adjudged  that  the  defendant 
should  for  his  said  offence  forfeit  and  pay* 
[amount  of  fine],  and  should  also  pay  to  the 
said  the  sum  of  for  com- 

pensation and  for  costs,  and  it  was 

ordered  that  the  said  sums  should  be  paid 
[dx.  as  in  the  conviction],  and  that  if  default 
should  be  made  in  payment  according  to  the 
said  adjudication  and  order,  the  sum  due 
thereunder  shoidd  be  levied  by  distress  and 
salo  of  the  defendant's  goods : 

And  default  has  been  made  in  payment 
according  to  the  said  adjudication  and  order 

*  Omit  direction  as  to  payment  of  fine,  or  com 
pensafcion,  or  costs,  as  the  case  requires. 
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Therefore  you  are  hereby  commanded  to 
forthwith  make  distress  of  the  goods  of  the 
defendant  (except  the  wearing  apparel  and 
bedding  of  him  and  his  family,  and,  to  the 
value  of  five  pounds,  the  tools  and  imple- 
ments of  his  trade) ;  and  if  within  the  space 
of  f  days  next  after  the  making  of  such 
distress  the  sum  of  ,  being  the  sum 

stated  at  the  foot  of  this  warrant  to  be  due 
under  the  said  adjudication  and  order,  toge- 
ther with  the  reasonable  costs  and  charges  of 
the  making  and  keeping  of  the  said  distress,  be 
not  paid,  then  to  sell  the  said  goods  by  you 
distrained,  and  pay  this  money  arising  there- 
from to  the  clerk  of  that  Court,  in  order  that 
it  may  be  applied  according  to  law,  and  that 
the  overplus,  if  any,  may  be  rendered  on 
demand  to  the  defendant,  and  if  no  such  dis- 
tress can  be  found,  to  certify  the  same  to 
that  Court,  in  order  that  further  proceedings 
may  be  had  according  to  law. 

Dated  the  day  of  18 

(Signed) 

of  Her  Majesty's  Justices  of      f  c,  , 
the  Peace  for  the  [county]      1  be&L 


Amount  adjudged 


Paid 


Remaining  due  , 
Costs  of  issuing  this  warrant 

Total  amount  to  be  levied  . 


£     s.  d. 


f  N.B.  The  goods  are  not  to  be  sold  until  after 
the  end  of  five  clear  days  next  following  the  day 
on  which  they  are  seized,  unless  the  defendant 
consents  in  writing. 


22. 

Warrant  of  Distress  on  an  Order  for 
the  Payment  of  any  Sum  other  than 
a  Crviii  Debt.   [s.  21.  J 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

On  the  day  of  it  was 

adjudged  and  ordered  by  the  Court  of  Sum- 
mary Jurisdiction  sitting  at 
that  A.B.  (hereinafter  called  the  defendant) 
should  pay  to  the  sum  of 

and  the  sum  of  for  costs  [or  as  the 

case  may  be]  on  or  before  the  day  of 

for  cm  ordered] ;  and  that  if  de- 
fault should  be  made  in  payment  according 
to  the  said  adjudication  and  order,  the  sum 
due  thereunder  should  be  levied  by  distress 
and  sale  of  the  defendant's  goods  : 

And  default  has  been  made  in  payment 
according  to  the  said  adjudication  and  order; 


Therefore  you  are  hereby  commanded  [pro- 
teed  as  in  warrant  of  distress  for  fine  on  con- 
viction]. 


23. 

Warrant  of  Distress  where  the  Charge 
is  dismissed,  but  the  person  charged 
is  ordered  to  pay  damages  or  costs, 

OR  BOTH.     [8.  16.] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

The  day  of  18  . 

A.B.  (hereinafter  called  the  defendant) 
was  charged  for  that  he  on  the  day  of 

at  [state  offence]  : 

And  on  the  hearing  of  the  said  charge  on 
the  day  of  before  the  Court 

of  Summary  Jurisdiction  sitting  at 
the  Court,  being  of  opinion  that  though  the 
charge  was  proved,  the  offence  was  in  the 
particular  case  of  so  trifling  a  nature  that  it 
was  inexpedient  to  inflict  any  punishment, 
dismissed  the  information,  but  ordered  that 
the  defendant  should  pay  to 

•for  damages f  and*  for 

costs  t : 

And  it  was  ordered  that  the  said  sums 
should  be  paid  [as  in  order]  : 

[Proceed  as  in  warrant  of  distress  on  convic- 
tion for  fine.] 

Where  no  order  to  pay  damages,  omit  words 
between  asterisks  *  *. 

Where  no  order  to  pay  costs,  omit  words  be- 
tween crosses  1 1« 

In  either  case  substitute  "sum "  for  "sums." 


24. 

Warrant  of  Distress  for  Sum  dub  under 
Recognisance  declared  to  be  for- 
feited,  [s.  9  (1).] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

To  each  and  all  of  the  constables  of 

A.B.  was  by  his  recognisance  entered  into 
the  day  of  bound  in  the 

sum  of  the  condition  of  the  recog- 

nisance being  that  should  [state  con- 

dition of  recognisance]  : 

And  default  having  been  made  in  com- 
pliance with  the  said  condition,  the  said  re- 
cognisance was  on  the  day  of 
declared  by  the  Court  of  Summary  Juris- 
diction ait  ting  at               to  be  forfeited: 

And  the  said  has  made  default 

in  payment  of  the  sum  due  under  the  said 
recognisance  : 

Therefore  you  are  hereby  commanded  to 
forthwith  make  distress  of  the  goods  of  the 


Digitized  by 


Google 


1ft 


SUFRTSME  COJSWI  OF  JTOICATURE. 


[LAW  j; 


Mid  exempt  the  wearing  apparel 

and  bedding  of  him  and  hi*  family,  and,  to 
the  value  of  five  pounds,  the  tools  and  im- 
plements of  his  trade,  and  if  within  the 
space  of  *  days  next  after  the  making 
of  such  distress  the  sum  of  ,  being  the 

sum  stated  at  the  foot  of  this  warrant  to  be 
due  under  the  said  recognisance,  together 
with  the  reasonable  costs  and  charges  of 
the  making  and  keeping  of  the  said  distress, 
be  not  paid,  then  to  sell  the  said  goods  by 
you  distrained  and  pay  the  money  arising 
therefrom  to  the  clerk  of  that  Court,  in  order 
that  it  may  be  applied  according  to  law,  and 
the  surplus,  if  any,  may  be  rendered  on  de- 
mand to  the  said  ,  and  if  no  such 
distress  is  found,  to  certify  the  same  to  that 
Court,  in  order  that  further  proceedings  may 
be  had  aooording  to  law. 

Dated  the  day  of  18  . 


One  of  Her  Majesty's  Jus- 
tices of  the  Peace  for  the 
[county]  of 


Amount  doe  under  recogni- 


Faid 


Remaining  due  .  . 
Cost*  of  issuing  wamat 

Total  amount  to  be  levied 


*  NJJ. — The  goods  are  not  to  be  sold  until 
after  the  end  of  Ave  clear  days  next  following  the 
day  on  which  they  are  seised,  unless  the  owner 
consents  in  writing. 


26. 

Warrant  pb  Dismiss  rn  Sum  due  umbbr 

RECOGNISANCE  ADJUDGED  TO  BE  FOR* SITED 
BY  CONVICTION  OF  PRINCIPAL,    js.  9  (2).] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

To  each  and  all  of  the  constables  of 

4-B.  (hereinafter  called  the  defendant) 
was  by  his  recognisance  entered  into  on  the 
day  of  bound  in  the  sum 

of  the  condition  of  the  recogni- 

sance being  that  should  [state  con- 

dition of  retttgnisance] : 

And  the  said-  having  been  con- 

victed of  the  offence  of  having  [state  offence], 
being  an  offence  which  is  in  law  a  breach  of 
the  said  condition,  it  was  on  the  day 
of  adjudged  by  the  Court  of  Sum- 

mary Jurisdiction  sitting  at  that 
the  said  recognisance  was  forfeited,  and  that 
the  defendant  should  pay  to  the  elerk  of 
that  Court  (he  said  sum  of  and 


should  also  pay  to  the  said  sum 

of  for  costs. 

And  it  was  ordered  thai  the  said  sum 
should  be  paid  [as  in  order),  and  that  if  de- 
fault should  be  made  in  payment  according 
to  the  said  adjudication  and  order,  the  sum 
due  thereunder  should  be  levied  by  distress 
and  sale  of  the  defendant's  goods : 

And  default  has  been  made  in  payment 
aooording  to  the  said  adjudication  and 
order : 

Therefore  yon  are  hereby  commanded 
[proceed  as  in  warrant  of  distress  for  fine]. 


26. 

Wabbant  of  Distress  fob  Sum  due  by  a 
Principal  in  pursuance  of  a  forfeited 
Security  for  Payment  of  a  Sum  ad- 
judged by  a  Conviction,  [s.  23  (8).] 

In  the  [county  of  .  Petty  Sessional 

Division  of  1 

A.B.  [hereinafter  called  the  defendant) 
was  on  the  day  of  convicted 

before  the  Court  of  Summary  Jurisdiction 
sitting  at  for  that  he  [state  offence], 

and  it  was  adjudged  by  the  conviction  of 
the  Court  that  the  defendant  should  pay  [as 
in  conviction] : 

And  it  was  thereby  ordered  that  the  de- 
fendant should  be  at  liberty  to  give  to  the 
satisfaction  of  the  Court  [or  as  in  the  convic- 
tion] security  with  Buret  for  the  pay- 
ment of  the  said  sum  at  the  time  and  in  the 
manner  by  the  said  conviction  directed : 

And  the  defendant  and  and 
his  sureties  undertook  that  the 
defendant  would  pay  the  said  sum  'at  the 
time  and  in  the  manner  so  directed,  and 
severally  acknowledged  themselves  bound  to 
forfeit  and  pay  to  the  sum  of 

in  case  the  defendant  failed  to 
make  payment  as  so  directed : 

And  it  appears  to  this  Court  that  the  sum 
of  due  by  the  defendant  in  pur- 

suance of  the  said  undertaking  has  not  been 
paid,  and  has  been  forfeited  : 

And  notice  of  the  said  forfeiture  has  been 
duly  served  on  tile  defendant : 

Therefore  you  are  hereby  commanded 
[proceed  as  in  warrant  of  distress  for  fine, 
substituting  for  the  words  "  being  the  nun 
stated  at  the  foot  of  this  warrant  to  be  due 
under  the  said  adjudication  and  order," 
the  words  "being  the  sum  stated  at  the  foot  of 
this  warrant  to  be  due  in  pursuance  of  the 
said  undertaking, v  and  stating  the  amount  at 
the  foot  as  "  amount  due  in  pursuance  of 
undertaking 
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27- 

Order  foe  Imprisonment  and  Warrant 
of  Commitment  where  it  appears  that 
there  are  ho  goods,  or  insufficient 
Goods,  whereon  to  levy  Distress,  or 
that  Distress  would  be  more  inju- 
rious than  Imprisonment,  [s.  21  (3).] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

To  each  and  all  of  the  constables  of 

and  to  the  keeper  of  Her  Majesty's 
prison  at 

A.B.  (hereinafter  called  the  defendant) 
was  on  the  day  of  [or  this 

day]  convicted  before  the  Court  of  Summary  ' 
Jurisdiction  sitting  at  for  that 

he  [Ac]  [or  on  the  day  of 

it  was  adjudged  and  ordered  by  the  Court 
of  Summary  Jurisdiction  sitting  at 
that]  [state  conviction  or  order,  and  then  pro- 
ceed as  follows:] 

And  default  has  been  made  in  payment 
according  to  the  said  adjudication  and  order: 
And  on  such  default  application  has  been 
t    made  to  this  Court  to  issue  a  warrant  of 
distress  in  pursuance  of  the  said  conviction, 
but  it  appears  to  this  Court  that  the  defend- 
ant has  no  goods  whereon  to  levy  the  said 
distress  [or  that  in  the  event  of  a  warrant  of 
distress  being  issued,  the  goods  of  the  de- 
fendant will  be  insufficient   to  satisfy  the 
money  payable  by  him,  or  that  the  levy  of 
the  said  distress  will  be  more  injurious  to  the 
defendant  and  his  family  than  imprisonment] : 
Therefore  it  is  ordered  by  this  Court  that 
the  defendant,  on  non-payment  of  the  sum 
due  under  the  said  adjudication  and  order, 
be  imprisoned  in  Her  Majesty's  prison  at 
[there  to  be  kept  to  hard  labour] 
for  the  space  of  ,  unless  the  said 

sum,  ana  the  costs  and  charges  of  his  com- 
mitment and  conveyance  to  the  said  prison 
[if  ordered],  be  sooner  paid. 

And  you  are  hereby  commanded,  you  the 
said  constables,  to  take  the  defendant,  and 
convey  him  to  Her  Majesty's  prison  at 
and  there  deliver  him  to  the  keeper  thereof, 
together  with  this  warrant ;  and  you  the 
said  keeper  of  the-  said  prison  to  receive  the 
defendant  into  your  custody  in  the  said 
prison,  there  to  imprison  him  [and  keep  him 
to  hard  labour]  for  the  space  of  , 
unless  the  said  sum,  and  the  costs  and  charges 
of  his  commitment  and  conveyance  to  the 
said  prison  [if  ordered],  be  sooner  paid. 
Dated  the  day  of  18 

(Signed)  /  "N. 

One  of  Her  Majesty  s  Jus-      /  \ 


28. 

Warrant  or  Commitment  pending  return 
to  Warrant  or  Distress.  [11  &  12  Vict, 
c.  43.  s.  20.] 

In  the  [county  of  ..  Petty  Sessional 

Division  of  ]. 

To  each  and  all  of  the  constables  of 
and  to  the  keeper  of  Her  Majesty's  prison 
at 

A.B.  (hereinafter  called  the  defendant) 
was  on  the  day  of  [or  this 

day]  convicted  before  the  Court  of  Summary 
Jurisdiction  sitting  at  for  that  he 

[state  conviction] : 

And  default  has  been  made  in  payment 
according  to  the  said  adjudication  and  order : 

And  a  warrant  of  distress  has  been  issued 
against  the  defendant  in  pursuance  of  the 
said  conviction,  but  no  return  has  been  made 
thereto : 

And  the  defendant  has  not  given  sufficient 
security  to  the  satisfaction  of  this  Court  for 
his  appearance  at  the  time  and  place  ap- 
pointed for  the  return  of  the  warrant  of 
distress : 

Therefore  you  are  hereby  commanded,  you 
the  said  constables,  to  take  the  defendant 
and  convey  him  to  Her  Majesty's  prison  at 
and  taere  deliver  him  to  the 
keeper  thereof,  together  with  this  warrant ; 
and  you  the  said  keeper  of  the  said  prison  to 
receive  the  defendant  into  your  custody  in 
the  said  prison,  there  to  keep  and  detain  him 
until  the  day  of  ,  being 

the  day  appointed  for  the  return  of  the  said 
warrant  of  distress,  unless  he  previously 
enters  into  a  recognisance  in  the  sum  of  I. 
with  suret  in  the  sum  of  [each] 
conditioned  for  his  appearance  on  that  day, 
and  on  that  day,  if  such  recognisance  has  not 
been  entered  into,  to  convey  and  have  him 
before  the  Court  of  Summary  Jurisdiction 
at  ,  at  the  hour  of         in  the 

noon,  to  be  further  dealt  with  according  to 
law. 

(Signed) 
of  Her  Majesty's  Justices  of 
the  Peace  for  the  [county] 
of 


ticea  of  the  Peace  for  the 
[county]  of 


Vol.  49. — Obdbbs  and  Holes. 


29. 

Warrant  of  Commitment  for  want  of 
Distress. 

In  the  county  o/  .  Petty  Sessional 

Division  of  ]• 

To  each  and  all  of  the  constables  of  , 
and  to  the  keeper  of  Her  Majesty's  prison 

a 
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[Proceed  at  in  warrant  of  distress  down  to 
commanding  part,  and  dote  thus :] 

And  on  the  day  of  18 

a  warrant  of  distress  was  issued  to  the  con- 
stable of  commanding  him  to  levy 
the  sum  of  [date'  sum  directed  to  be  levied]  by 
distress  and  sale  of  the  defendant's  goods  : 

And  it  now  appears,  as  well  by  the  return 
of  the  said  constable  to  the  said  warrant  of 
distress  as  otherwise,  that  he  has  made  dili- 
gent search  for  the  defendant's  goods,  but 
that  no  sufficient  distress  whereon  to  levy  the 
said  sum  could  be  found : 

Therefore  you  are  hereby  commanded,  you 
the  said  constables,  to  take  the  defendant  and 
convey  him  to  the  said  prison,  and  there  de- 
liver him  to  the  keeper  thereof,  together  with 
this  warrant ;  and  you  the  said  keeper  of  the 
said  prison  to  receive  the  defendant  into 
your  custody  in  the  said  prison,  there  to  im- 
prison him  [and  keep  him  to  hard  labour]  for 
the  space  of  unless  the  said  sum, 

and  all  the  costs  and  charges  of  the  said  dis- 
tress, and  of  his  commitment  and  convey- 
ance to  the  said  prison  [if  ordered],  be  sooner 
paid. 

Dated  the  day  of  18  . 

(Signed) 
One  of  Her  Majesty's  Jus- 
tices of  the  Peace  for  the 
[county]  of 


30. 

Warrant  of  Commitment  reducing  Term 
of  Imprisonment  on  part  Payment. 
[a.  21(4).] 

[Adopt  the  ordinary  form  of  warrant  of  com- 
mitment, but  before  the  commanding  part  insert 
the  following :] 

And  on  application  to  this  Court  to  issue 
a  warrant  to  commit  the  defendant  to  prison 
for  non-payment  of  the  sum  adjudged  to  be 

Said  by  the  said  conviction  [or  order]  [or  for 
efault  of  sufficient  distress],  it  appears  to 
this  Court  that  by  payment  of  part  of  the 
said  sum  [or  by  the  net  proceeds  of  the  said 
distress],  the  amount  of  the  sum  so  adjudged 
has  been  reduced  to  such  an  extent  that  the 
unsatisfied  balance,  if  it  had  constituted  the 
original  amount  so  adjudged  to  be  paid, 
would  have  subjected  the  defendant  to  a 
maximum  term  of  imprisonment  less  than 
the  term  of  imprisonment  to  which  he  is  liable 
under  the  said  conviction  [or  order] : 

Therefore  the  .said  term  of  imprisonment 
is  hereby  revoked,  and  it  is  hereby*  ordered 
that  the  defendant  be  imprisoned  in  the  said 
prison  [there  to  be  kept  to  hard  labour]  for 
the  space  of  [the  reduced  term],  unless  the 


said  sum  and  all  costs  and  charges  of  *the 
said  distress,  and  of*  his  commitment  and 
conveyance  to  the  said  prison  [*/  ordered],  be 
sooner  paid. 

And  you  are  hereby  commanded  [proceed 
as  in  ordinary  warrant  of  commitment,  insert- 
ing reduced  term  of  imprisonment]. 

*  .  .  *  Omit  where  there  has  been  no  distress. 


31. 

Warrant  of  Commitment  on  a  Conviction 
where  the  punishment  is  bt  imprison- 


MENT. 


.  Petty  Sessional 


In  the  [county  of 
Division  of  ]. 

To  each  and  all  of  the  constables  of  , 
and  to  the  keeper  of  Her  Majesty's  prison 
at 

A.B.  (hereinafter  called  the  defendant) 
has  been  this  day  convicted  before  the  Court 
of  Summary  Jurisdiction  sitting  at  , 
for  that  he  on  the         day  of  18  , 

[date  offence  as  in  conviction]. 

And  it  has  been  adjudged  by  the  Court 
that  the  defendant  be  for  his  said  offence  im- 
prisoned in  Her  Majesty's  prison  at  , 
and  there  kept  to  hard  labour  [*/  so  ordered] 
for  the  space  of 

Therefore  you  are  hereby  commanded,  you 
the  said  constables,  to  take  the  defendant 
and  convey  him  to  the  said  prison,  and  there 
deliver  him  to  the  keeper  thereof;  together 
with  this  warrant,  and  you  the  said  keeper  of 
the  said  prison  to  receive  the  defendant  into 
your  custody  in  the  said  prison,  and  there  to 
imprison  him  and  keep  him  to  hard  labour 
[if  so  ordered]  for  the  space  of 

Dated  the  day  of  18  . 

(Signed) 

One  of  Her  Majesty's  Jus-  ,  „  . 
tices  of  the  Peace  for  the  1  boa1' 
[county]  of 


32. 

Warrant  of  Commitment  where  Person 

liable  to  Summary  Conviction  demands 

Trial  by  Jury.   [s.  17  (1).] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

To  each  and  all  the  constables  of 
and  to  the  keeper  of  Her  Majesty's  prison 
at 

A.B.  (hereinafter  called  the  defendant) 
was  charged  [on  oath]  for  that  he  on  the 
day  of  at  state  offence] : 

And  the  offence  with  which  the  defendant 
was  so  charged  is  an  offence  (not  being  an 
assault)  for  the  commission  of  which  the 
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offender  is  liable  on  summary  conviction  to  be 
imprisoned  for  a  term  exceeding  three  months : 

And  on  the  hearing  of  the  charge  before 
the  Court  of  Summary  Jurisdiction  sitting  at 

on  the  day  of 

the  defendant  appeared  before  the  Court  and 
claimed  to  be  tried  by  a  jury : 

Therefore  you  are  hereby  commanded,  you 
the  said  constables,  to  take  the  defendant  and 
convey  him  to  Her  Majesty's  prison  at 
and  there  deliver  him  to  the  keeper  thereof, 
together  with  this  warrant ;  and  you  the  said 
keeper  of  the  said  prison  to  receive  the  de- 
fendant into  your  custody  in  the  said  prison, 
and  keep  him  there  until  he  shall  be  thence 
delivered  in  due  course  of  law. 

Dated  the  day  of  18  . 

(Signed) 

of  Her  Majesty's  Justices  of 
the  Peace  for  the  [county] 


33. 

Recognisance  conditioned  foe  APPEAR- 
ance or  for  doing  some  other  thing 
in,  to,  or  before,  or  in  a  proceeding  in, 
a  Court  of  Summary  Jurisdiction. 
[ss.  9(1),  42.] 

The         day  of  18  . 

We  the  undersigned  of 

of  and 
of 

severally  acknowledge  ourselves  to  owe  to 

our  Sovereign  Lady  the  Queen  the  several 

sums  following,  namely,  the  said 

as  principal,  the  sum  of  and  the 

said  and  as  suret 

the  sum  of  each,  to  be  levied  on  our 

several  goods,  lands,  and  tenements  if  the 

said  fails  in  the  condition  hereon 

indorsed. 

Signed  (where  not  taken  orally) 

A.  B. 

L.M. 

N.  0. 

Taken  [oraUy]  before  me  the  day 
J.P. 

One  of  Her  Majesty's  Justices  of  the 
Peace  for  the  county  of 
or 

Clerk  of  the  Court  of  Summary 
Jurisdiction  for  the  Petty  Sessional 
Division  of 

or 

Superintendant  of  the  police, 
or  as  the  case  may  be. 

Nora.— Where  the  recognisance  is  taken  orally, 
omit  the  words  "  the  undersigned,"  and  insert  the 
word  "orally"  after  "taken." 


Condition  indorsed. 

The  condition  of  the  within-written  recog- 
nisance is  such  that  if  the  within-bounden 

appears  before  the  Court  of  Sum- 
mary Jurisdiction  sitting  at  on 
day,  the         day  of  ,  at  the 

hour  of        in  the  noon,  to  answer 

[further]  to  the  charge  made  against  him  by 

and  to  be  [further]  dealt  with  ac- 
cording to  law  [or  appears  before  the  Court 
of  Summary  Jurisdiction  sitting  at 
for  sentence  when  called  upon,  or  as  the  case 
may  be]  then  the  said  recognisance  shall  be 
void,  but  otherwise  shall  remain  in  full 
force. 


34. 

Declaration  of  Forfeiture  (to  be  indorsed 
on  recognisance,   [ss.  9  (42).] 

In  the  [county  of  •  Petty  Sessional 

Division  of  ]. 

Before  the  Court  of  Summary  Jurisdic- 
tion sitting  at 

The  day  of  18  . 

The  said  not  having  appeared  * 

in  accordance  with  the  said  condition,  this 
Court  declares  that  the  within-written  re- 
cognisance is  forfeited. 
(Signed) 

of  Her  Majesty's  Justices  of  the  Peace 
for  the  [oounty  of 
*  or  as  the  ease  may  be. 


36. 

Order  cancelling  or  mitigating  For- 
feiture of  Recognisance  (to  be  indorsed 
on  recognisance,    [s.  9  (1).] 

In  the  county  of  .  Petty  Sessional 

Division  of  ]. 

Before  the  Court  of  Summary  Jurisdic- 
tion sitting  at 

A  warrant  of  distress  was  on  the 
day  of  issued  for  levying  the  sum 

of  declared  to  be  forfeited  under 

the  within-written  recognisance,  but  no  goods 
have  been  sold  thereunder : 

And  the  said  has  applied  to  this 

Court  to  cancel  [or  mitigate]  the  forfeiture 
of  the  said  recognisance,  and  has  given 
security  to  the  satisfaction  of  this  Court  for 
the  future  performance  of  the  condition 
of  the  said  recognisance,  and  has  paid  [or 
given  security  for  payment  of]  the  costs  in- 
curred in  respect  of  the  forfeiture  thereof : 
[or  insert  such  other  condition  as  the  Court 
may  think  just] : 
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Therefore  the  said  forfeiture  is  hereby  can- 
celled [or  mitigated  to  the  sum  of  ]. 
Dated  the  day  of  18  . 

(Signed) 

of  Her  Majesty's  Justices  of  the  Peace 
for  the  [county]  of 


36. 

Recognisance  conditioned  to  keep  the 
Peace  or  to-  be  of  Good  Behaviour, 
oe  not  to  do  oe  commit  some  Act  ok 
Thing,    [s.  9  (2).] 

We,  the  undersigned  of 

of  and 
of  ,  severally  acknow- 

ledge ourselves  to  owe  to  our  Sovereign 
Lady  the  Queen  the  several  sums  following, 
namely,  the  said  as  principal,  the 

sum  of  •  and  the  said  and 

as  sure  t      ,  the  sum  of 
each  to  be  levied  on  our  several  goods,  lands, 
and  tenements  if  the  said  fails  in 

the  condition  hereon  endorsed. 

Signed  (where  not  taken  orally) 
A.B. 
L.M. 
N.O. 

Taken  [orally]  before  me,  the 
day  of  18  . 

(Signed)  J.P. 
One  of  Her  Majesty's  Justices  of  the 
Peace  for  the  county  of 
or 

Governor  of  Her  Majesty's  Prison 
at 

or  as  the  case  may  be. 

Note. — Where  the  recognisance  is  taken  orally, 
omit  the  words  "  the  undersigned,"  end  insert 
"orally"  after"  taken." 

Condition  indorsed. 

The  condition  of  the  within-written  recog- 
nisance is  such  that  if  the  within-bounden 
keeps  the  peace  and  is  of  good 
behaviour  towards  Her  Majesty  and  all  her 
liege  people,  and  especially  towards 
of  for  the  term  of  now 

next  ensuing  [or  abstains  from  doing  (he  thing 
forbidden,  or  as  the  ease  may  be],  then  the 
said  recognisance  shall  be  void,  but  other- 
wise shall  remain  in  full  force. 


37. 

Oral  or  Written  Acknowledgment  or 
Undertaking  to  pat  a  Sum  adjudged 

by.  a  Conviction,   [ss.  7,  23.] 

In  the  county  of  .  Petty  Sessional 

Division  of  ]. 

A.B.  (hereinafter  called  the  defendant) 
was  this  day  [or  was  on  the  day  of 

1  convicted  before  the  Court  of 
Summary  Jurisdiction  sitting  at 
for  that  he  [state  offence],  and  it  was  ad- 
judged by  the  conviction  of  the  Court  that 
the  defendant  should  pay  [as  in  the  convic- 
tion], and  it  was  thereby  ordered  that  the 
defendant  should  be  at  liberty  to  give  to  the 
satisfaction  of  the  Court  [or  as  in  the  convic- 
tion] security  in  the  sum  of  with 
suret  in  the  sum  of  [each] 
for  the  payment  of  the  said  sum  at  the  time 
and  in  the  manner  by  the  said  conviction 
directed. 

Now,  therefore,  I  the  defendant,  as  prin- 
cipal, and  we  CD.  of  and  E.F.  of 
as  sureties  [or  I  CD.  of  as  surety] 
hereby  undertake  that  the  defendant  will 
pay  the  sum  adjudged  by  the  said  convic- 
tion at  the  time  and  in  the  manner  thereby 
directed. 

And  I  the  said  defendant  and  we  [or  I] 
the  said  sureties  [or  surety]  hereby  severally 
acknowledge  ourselves  bound  to  forfeit  and 
pay  to  [the  clerk  of  the  Court  or  other  person 
specified]  the  sum  of  in  case  the 

defendant  fails  to  perform  this  undertaking. 
(Signed)  (where  not  taken  orally) 

A.B.,  defendant. 


[sureties. 


day 


E.F., 

Taken  [orally]  before  me,  the 
(Signed) 

One  of  Her  Majesty's  Justices  of  the 
Peace  for  the  [county  of 


38. 

Oral  or  Written  Acknowledgment  of 
Undertaking  to  perform  Condition  of 
Forfeited  Recognisance,  [ss.  9  (1),  23.] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

A.B.  was  by  his  recognisance  entered  into 
the  day  of  bound  in  the  sum 

of  the  condition  of  the  recogni- 

sance being  that  should  [state  con- 

dition of  recognisance]  : 

And  default  having  been  made  in  per* 
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formance  of  this  condition,  the  recognisance 
was  on  the  day  of  declared 

to  be  forfeited,  and  the  said  A.B.  not 
baring  paid  the  said  sum,  a  warrant  of  dis- 
tress was  on  the  day  of 
issued  for  recovery  thereof,  but  no  goods 
have  been  sold  under  the  warrant : 

And  the  said  A.B.  has  applied  to  the 
Court  of  Summary  Jurisdiction  sitting  at 
to  cancel  or  mitigate  the  forfeiture: 

Now,  therefore,  I  the  said  A.B.,  aa  prin- 
cipal, and  we  CD.  of  and  E.F.  of 
[or  I  CD.  of  ]  as  sure- 
ties [or  surety]  hereby  undertake  that  the 
condition  of  the  said  recognisance  shall  be 
duly  performed  [and  that  the  said 
shall  on  or  before  the  day  of 
pay  the  sum  of  for  costs  incurred  in 
respect  of  the  said  forfeiture]  : 

And  I  the  said  principal  and  we  [or  I]  the 
said  sureties  [or  surety]  hereby  severally  ac- 
knowledge ourselves  bound  to  forfeit  and 
pay  to  [the  clerk  of  the  Court  or  other  person 
specified^  the  sum  of  in  case  the 

said  principal  fails  to  perform  the  condi- 
tion of  the  said  recognisance. 

(Signed)  (tcAere  not  taken  orally) 


of 


Taken  [orally]  before  me,  the 


CD. 
E.F. 


day 


(Signed) 

One  of  Her  Majesty's  Justices  of  the 
Peace  for  the  [county]  of 


39. 

Nonce  to  Principal  of  Forfeiture  op 
Security,    [s.  23  (3).] 

In  thte  [county  of  .  Petty  Sessional 

Division  of  ]. 
To  of 

Take  notice  that  you  have  forfeited  the 
sum  of  ,  for  which  you  were  bound 

as  principal  by  your  undertaking,  entered 
into  the  day  of  18    ,  and 

that  unless  you  pay  that  sum  to 
at  on  or  before  the  day  of 

next,  a  warrant  of  distress  will 
be  issued  for  the  recovery  thereof. 
Dated  the  day  of 

Clerk  of  the  Court  of  Sum- 
mary Jurisdiction  for  the 
above  [Division]. 


40. 

Order  varying  Order  for  Sureties. 

r>  26.] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

Before  the  Court  of  Summary  Jurisdic- 
tion (being  a  Petty  Sessional  Court)  sitting 
at 

The  day  of  18  . 

A.B.  lias  been  under  a  warrant  of  com- 
mitment dated  the  day  of 
and  issued  by  this  Court  [or  the  Court  of 
Summary  Jurisdiction  sitting  at  ] 
committed  to  prison  for  default  in  finding 
sureties  [or  a  surety]  in  the 

And  on  new  evidence  having  been  pro- 
duced to  this  Court  [or  on  proof  of  a  change 
of  circumstances  having  been  given  to  this 
Court]  the  Court  thinks  it  just  to  vary  in 
manner  hereinafter  appearing  the  order 
under  which  the  said  warrant  was  issued. 

Therefore  it  is  ordered  that  the  amount 
for  which  it  is  proposed  that  the  sureties  [or 
surety]  of  the  said  A.B.  should  be  bound  be 
reduced  to  or  that  the  obligation  of 

the  said  A.B.  to  find  a  surety  for  sureties] 
be  dispensed  with  [or  as  may  be  directed]. 


of  Her  Majesty's' Justices  of 
the  Peace  for  the  [county] 
of 


41. 

Order  for  Restitution  of  Property. 
[..27(3).] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

Before  the  Court  of  Summary  Jurisdic- 
tion (being  a  Petty  Sessional  Court)  sitting 
at 

The  day  of  18 . , 

A.B.  was  charged  before  this  Court  for  that 
he  on  the  day  of  at 
{state  offence  and  describe  goods  as  in  convic- 
tion], and  the  Court  having  dealt  with  the 
case  summarily,  the  said  A.B.  has  been  this 
day  convicted  before  this  Court  of  the  offence 
with  which  he  was  so  charged  : 

And  it  is  proved  to  this  Court  that  the 
said  goods  are  now  in  the  possession  of 
of 

Therefore  it  is  hereby  ordered  that  the 
said  do  forthwith  restore  the  said 

goods  to  the  said  the  owner  thereof. 


of  Her  Majesty's  Justices  of 
the  Peace  for  the  [county] 
of 
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42. 

Order  to  bring  up  Appellant  in  Custody 
to  enter  into  recognisance  for  appeal. 
[8.31(4).] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 
To  the  keeper  of  Her  Majesty's  prison 

at 

You  are  hereby  ordered  to  bring  A.B.  now 
in  your  custody,  before  the  Court  of  Sum- 
mary Jurisdiction  sitting  at  on  -j 
day  the  day  of  at  the  hour 
of  in  the  noon,  that  he  may 
enter  into  a  recognisance  with  suret 
conditioned  to  appear  and  try  an  appeal  from 
the  conviction  [or  order]  dated  the 
day  of  of  the  Court  of  Summary 
Jurisdiction  sitting  at  and  may  be- 
thereupon,  if  the  Court  think  fit,  released 
from  your  custody. 

Dated  the  day  of  18  . 

(Signed)  / — X 

of  Her  Majesty's  Justices  of      (  ~  .  \ 
the  Peace  for  the  [county]  \***^J 


43. 

Notice  to  Parent  or  Guardian  of  Child 
charged  with  an  indictable  offence 
before  a  Court  of  Summary  Jurisdic- 
tion,  [b.  10  (3).] 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

To  of 

A.B.  has  been  charged  for  that  he  on  the 
day  ef  at 
[state  offence],  and  has  been  remanded  until 
the  sitting  of  the  Court  of  Summary  Juris- 
diction at  on  the  day  of 
,  and  it  has  been  alleged  that  you 
are  his  parent  [or  guardian],  and  if  you  de- 
sire that  he  be  tried  by  a  jury,  and  object  to 
his  case  being  dealt  with  summarily,  you 
must  attend  at  the  hearing  of  the  charge 
before  that  Court  on  that  day. 

Dated  the  day  of  18  . 

(Signed) 

of  Her  Majesty's  Justices  of  the  Peace 
for  the  [county]  of 


44. 

Declaration  of  Service  of  Summons  or 
other  Document,   [s.  41.] 

I  of  hereby  solemnly 

declare  that  I  did  on  the 
day  of  ,  serve  of 


with  the  [warrant,  summons,  notice,  process, 
or  other  document]  now  shown  to  me,  and 
marked  A,  by  delivering  a  true  copy  thereof 
to  him  [or  by  leaving  a  true  copy  thereof  at 
being  his  last  [or  most  usual] 
place  of  abode]. 

Taken  the  day  of  18 

before  me 

(Signed) 

One  of  Her  Majesty's  Justices  of  the 
Peace 

or 

A  Commissioner  to  administer  Oaths 
in  the  Supreme  Court  of  Judicature. 
or 

Clerk  of  the  Peace  for  the  [county]  of 
or 

Registrar  of  the  Count  Court  at 


46. 

Declaration  as  to  Handwriting  and  Seal. 
[s.  41.] 

I  of  hereby  solemnly 

declare  that  the  signature  to  the 

document  now  produced  and  shown  to  me, 
and  marked  ,  is  in  the  proper  hand- 

writing of  of  [and  that 

the  seal  on  the  said  document  is  the  proper 
seal  of  ]. 

Taken  the  day  of  18 

before  me 

(Signed) 

One  of  Her  Majesty's  Justices  of  the 
Peace 

or 

A  Commissioner  to  sdminister  Oaths 
in  the  Supreme  Court  of  Judicature 
or 

Clerk  of  the  Peace  for  the  [county]  of 
or 

Registrar'of  the  County  Court  of 


46. 

Certificate  of  Costs  of  Prosecution  of 
Indictable  Offence  dealt  with  Sum- 
marily,  [a.  28.] 

In  the  [county  of  .  Petty  Sessional 

Division  of  I 

Before  the  Court  of  Summary  Jurisdic- 
tion (being  a  Petty  Sessional  Court)  sitting 
at 

A.B.  having  been  charged  for  that  he 
[state  substance  of  charge],  and  the  above 
Court  having  in  pursuance  of  its  statutory 
jurisdiction  dealt  with  the  case  summarily, 
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and  on  the  day  of  convicted 

the  said  A.B.  [or  dismissed  the  said  charge]  : 
It  is  hereby  certified  that  the  under-men- 
tioned persons  are  for  their  expenses,  trouble, 
and  loss  of  time  in  connection  with  the  said 
charge  entitled  to  compensation  as  follows: — 
CD.  (prosecutor).-  £   s.  d. 

S.F.  (witness). 
.  &c  &c. 


Total  . 
day  of 


18 


Dated  the 

(Signed) 

of  Her  Majesty's  Justices  of  the  Peace 
for  the  [county  of 

*  Insert  the  usual  particulars. 


47. 


AcootTNT  or  Costs  and  Charges  incurred 

IN  RESPECT  OP  THE  EXECUTION  OF  A  WAR- 
RANT or  Distress,    [s.  43  (6).] 

In  the  matter  of  an  information  [or  a  com- 
plaint] by 

I  of  the  constable 

charged  with  the  execution  of  the  warrant  of 
distress  upon  the  goods  of  dated 
the  day  of  hereby  declare 

that  the  following  is  a  true  account  of  the 
costs  and  charges  incurred  in  respect  of  the 
execution  of  the  said  warrant. 

'£   a.  d. 


Total  .  . 


PART  II, 

Forms  applicable  to  Proceedings  for  the 
Recovery  of  a  Civil  Debt. 


In  the  [county  of 
Division  of 
Between 
Address 
Description 

Address 

Description 

To 


1. 

Summons  to  appear. 

Petty  Sessional 


] 


and 


of 


Plaintiff, 


Defendant. 


You  are  hereby  summoned  to  appear  be- 
fore the  Court,  of  Summary  Jurisdiction 


sitting  at  on  day  the 

day  of  187   ,  at  the  hour 

of  in  the  noon,  to  answer  the 

plaintiff  to  a  claim  the  particulars  of  which 
are  hereto  annexed. 
Dated  the  day  of 

(Signed)  J.P. 
One  of  Her  Majesty's  Jus- 
tices of  the  Peace  for  the 
[county]  of 


Summons  to  Witness. 


and 


of 


Petty  Sessional 
Plaintiff, 


Defendant. 


In  the  [county  of 
Division  of 
Between 
Address 
Description 

Address 
Description 
To 

You  are  hereby  required  to  attend  before 
the  Court  of  Summary  Jurisdiction  sitting 
at  on  day  the 

day  of  11     ,  at  the  hour  of 

in  the  noon,  to  give  evidence  in  the 

abcve  cause  on  behalf  of  the  [Plaintiff  or 
Defendant]. 
Dated  the  day  of 

(Signed) 
One  of  Her  Majesty's  Jus- 
tices of  the  Peace  for  the 
[county]  of 


3. 

JUDOMBNT  FOR  PLAINTIFF. 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

Before  the  Court  of  Summary  Jurisdiction 
sitting  at 


Between 
Address 
Description 


Address 
Description 
The 


and 


Plaintiff, 


Defendant. 


18 


day  of 

It  is  this  day  adjudged  that  the  plaintiff 
recover  against  the  defendant  the  sum  of 

for  debt  [or  damages],  and 
for  costs,  amounting  together  to  the  sum 
of 

And  it  is  ordered  that  the  defendant  pay 
the  same  to  the  plaintiff  forthwith  [or  on  the 
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day  of  ,  or  by  instalment* 

of  for  every  days,  the 

first  instalment  to  be  paid  forthwith  or  on 
the  day  of  18     [;  *and 

if  default  is  made  in  payment  according  to 
this  adjudication  and  order,  it  is  ordered  that 
the  sum  due  thereunder  be  levied  by  distress 
and  sale  of  the  defendant's  goods.  * 
(Signed) 

of  Her  Majesty's  Justices  of      (  Q  , 
the  Peace  for  the  [oounty]      '  8eaL 

*  If  security  accepted  substitute  for  word*  be- 
tween asterisk*  "  and  it  is  ordered  that  the  defen- 
dant be  at  liberty  to  give  to  the  satisfaction  of  this 
Court  [or  of  ]  security  in  the  sum  of 

with  one  surety  [or  two  sureties]  in 
the  sum  of  [each]  for  the  payment  of 

the  said  sum  as  above  directed." 


Judgment  toe  Defendant. 

In  the  [county  of  .  Petty  Sessional 

Division  of  ]. 

Before  the  Court  of  Summary  Jurisdiction 
sitting  at 


Between 
Address 
Description 


and 


Plaintiff, 


Defendant. 


18 


Address 

Description 
The  day  of 

Upon  hearing  this  cause  this  day  it  is  ad- 
judged that  judgment  be  entered  for  the 
defendant,  and  that  the  plaintiff  pay  the  sum 
of  I.  for  the  defendant's  costs 

forthwith  for  on  the  day  of 

or  by  instalments  of  for  every 

days,  the  first  instalment  to  be  paid  forthwith 
or  on  the  day  of  ];*and 

if  default  is  made  in- payment  according  to 
this  adjudication  and  order,  it  is  ordered  that 
the  sum  due  thereunder  be  levied  by  distress 
and  sale  of  the  plaintiff's  goods.  * 
(Signed) 

of  Her  Majesty's  Justices  of 

the  Peace  for  the  [county] 

of 

*  If  security  it  accepted,  substitute  for  words  be- 
tween asterisks  "and  it  is  ordered  that  the  plain- 
tiff be  at  liberty  to  give  to  the  satisfaction  of  this 
Court  [or  of  J  security  in  the  sum  of 

with  two  sureties  [or  with  one  surety] 
in  the  sum  of  [each]  for  payment  of 

the  said  sum  as  above  directed." 


Judgment  Summons. 


In  the  [cotuUy  of 
Division  of 
Between 
Address 
Description 


and 


Petty  Sessional 
Plaintiff, 

Defendant, 


Address 

Description  .  . 

The  day  of  18 
To  the  abovenamed  defendant  [or  plain- 
tiff]. 

The  plaintiff  (or)  defendant  obtained  an 
order  against  you  the  abovenamed  defendant 
(or)  plaintiff  before  the  Court  of  Summary 
Jurisdiction  sitting  at  on  the 

day  of  18     ,  for  the  payment  of 

pounds  shillings  and 

pence 

And  you  have  made  default  in  payment 
of  the  sum  payable  in  pursuance  of  the  said 

order. 

Therefore  you  are  hereby  summoned  to 
appear  personally  before  the  Court  of  Sum- 
mary Jurisdiction  sitting  at  on 

day  the  day  of 

18     ,  at  the  hour  of  in  the 

noon,  to  be  examined  on  oath  by  the  Court 
touching  the  means  you  have  or  have  had 
since  the  date  of  the  order  to  satisfy  the  sum 
payable  in  pursuance  of  the  said  order ;  and 
also  to  show  cause  why  you  should  not  be 
committed  to  prison  for  such  default 
(Signed) 
One  of  Her  Majesty's  Jus- 
tices of  the  Peace  for  the 
[county]  of 
Amount  of  order,  and 
costs  .... 
Costs  of  distress  against 
the  goods,  if  any  . 


s.  £ 


Deduct 


Paid  into  Court 
Instalments 
which  were  not 
required  to  have 
been  paid  be- 
fore the  date  of 
[the  summons  . 


£  s.  d. 


Sum  payable.  .... 
Costs  of  this  summons 

Amount  upon  the  payment  of 
which  no  further  proceedings 
will  be  had  until  default  in  pay- 
men  of  next  instalment  .  » 


£  s.  <L 
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Order  oi  Commitment. 


In  the  [county  of 
Division  of 
Between 
Address 
Description 


Address 


and 


.  Petty  Sessional 
Plaintiff, 


Defendant. 


To  each  and  all  of  the  constables  of 
and  to  the  keeper  of  Her  Majesty's  prison 
at 

The  plaintiff  (or)  defendant  obtained  an 
order  against  the  defendant  (or)  plaintiff  be- 
fore the  Court  of  Summary  Jurisdiction 
sitting  at  on  the  day  of 

18      for  the  payment  of  I. 

And  the  defendant  (or  plaintiff)  has  made 
default  in  payment  of  ,  payable  in 

pursuance  of  the  said  order  : 

And  a  summons  was,  at  the  instance  of  the 
plaintiff  (or)  defendant  duly  issued,  by  which 
the  defendant  (or)  plaintiff  was  required  to 
appear  personally  before  the  Court  of  Sum- 
mary Jurisdiction  sitting  at  on  the 
day  of  18  ,  to  be  examined 
on  oath  touching  the  means  he  had  then  or 
had  had  since  the  date  of  the  order  to  satisfy 
the  sum  then  due  and  payable  in  pursuance  of 
the  order,  and  to  shew  cause  why  he  should 
not  be  committed  to  prison  for  such  de- 
fault 

And  at  the  hearing  of  the  said  summons 
the  defendant  (or)  plaintiff  appeared  (or)  the 
summons  was  proved  to  have  been  personally 
and  duly  served,  and  it  has  now  been  proved 
that  the  defendant  (or)  plaintiff  now  has  (or) 
has  had  since  the  date  of  the  order  the  means 
to  pay  the  sum  then  due  and  payable  in  pur- 
suance of  the  order,  and  has  refused  (or) 
neglected  (or)  then  refused  or  neglected  to 
pay  the  same,  and  the  defendant  (or)  plain- 
tiff has  shown  no  cause  why  he  should  not  be 
committed  to  prison. 

Now,  therefore,  it  is  ordered  that,  for  such 
default,  the  defendant  (or)  plaintiff  be  com- 
mitted to  prison  for  days,  unless 
he  sooner  pay  the  sum  stated  below  as  that 
on  the  payment  of  which  he  is  to  be  dis- 
charged. 

And  you  are  hereby  required,  you  the  said 
constables,  to  take  the  defendant  (or)  plain- 
tiff and  to  deliver  him  to  the  keeper  of  Her 
Majesty's  prison  at  ,  and  you  tho 

said  keeper  to  receive  the  defendant  (or) 
plaintiff,  and  keep  him  safely  in  the  said 
prison  for  days  from  the  arrest  under 

Vol.  49.— Obdhbs  and  Rclbs. 


One  of  Her  Majesty's  Jus- 
tices of  the  Peace  for  the 
[county]  of 


this  order,  or  until  he  is  sooner  discharged 
by  due  course  of  law. 

Datod  the  day  of  18 

0 

£  a.  d. 

Total  sum  payable  at  the  time 
of  hearing  of  the  judgment- 
summons     .      .  • 
Hearing  of  summons,  and  cost  of 
order   

Total  sum  on  payment  of  which 
the  prisoner  will  be  discharged 


7. 

Certificate  for  Discharge  of  a  Prisoner 
from  Custody. 

In  the  [county  of  .  Petty  Sessional 

Division  of  1. 

Between  A.B.  Plaintiff,  and  CD.  De- 
fendant. 

To  the  keeper  of  Her  Majesty's  prison 

at 

I  hereby  certify  that  the  defendant  [or 
plaintiff],  who  was  committed  to  your  custody 
by  virtue  of  an  order  of  commitment  dated 
the  day  of  18     ,  has  paid 

and  satisfied  the  sum  of  money  for  the  non- 
payment whereof  he  was  so  committed,  toge- 
ther with  all  costs  due  and  payable  by  him  in 
respect  thereof,  and  may  in  respect  of  that 
order  be  forthwith  discharged  out  of  your 
custody. 

Dated  the  day  of  18  . 

(Signed)  , 
Clerk  of  the  Court  of  Summary  Juris- 
diction for  the  [Petty  Sessional  Divi- 
sion] of 


.8. 

Distress  Warrant. 


In  the  [county  of 
Division  of 
Between 
Address 
Description 


.  Petty  Sessaional 
Plaintiff, 


and 


Defendant, 

Address 
Description 

To  each  and  all  the  constables  of 
On  tho  day  of  18    ,  it 

was  adjudgod  and  ordered  by  the  Court  of 
D 
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Summary  Jurisdiction  sitting  at 
that  the  defendant  [or  plaintiff]  should  pay 
to  the  plaintiff  [or  defendant]  for 
debt  [or  damages],  and  for  costs, 

making  together  the  sum  of  ;  and 

it  was  ordered  that  the  said  sum  should  be 
paid  on  the  day  of  [or  as 

in  judgmert],  andj  that  if  default  should 
be  made  in  payment  according  to  the  said 
adjudication  and  order,  the  sum  due  there- 
under should  be  levied  by  distress  and  sale 
of  the  defendant's  goods.  ' 

And  default  has  been  made  in  payment 
according  to  the  said 'adjudication  and  order. 

Therefore'  you  are  hereby  commanded 
forthwith  to  make  distress  of  the  goods  of 
the  said  defendant  [or  plaintiff]  (except  the 
wearing  apparel  and  beading  of  him  and  his 
family,  and,  to  the  value  of  five  pounds,  the 
tools  and  implements  of  his  trade),  and  if 
within  the  space  of  *  days  next  after 

the  making  of  such  distress  the  sum  of 
being  the  sum  stated  at  the  foot  of 
this  warrant  to  be  due  under  the  said  adju- 
dication and  order,  together  with  the  reason- 
able charges  of  the  making  and  keeping  of 
the  said  distress  be  not  paid,  then  to  sell  the 
said  goods  by  you  distrained,  and  pay  the 
money  arising  thereby  to  the  clerk  of  that 
Court,  in  order  that  it  may  be  applied  ac- 
cording to  law,  and  that  the  overplus,  if  any, 
may  be  rendered  on  demand  to  the  said 
defendant  [or  plaintiff],  and  if  no  such  dis- 
tress can  be  found  to  certify  the  same  to  that 
Court,  in  order  that  further  proceedings 
may  be  had  according  to  law. 

Dated  the         day  of 
(Signed) 
One  of  Her  Majesty's  Jus- 

•     tices  of  the  Peace  for  the 
[county]  of 

£ 

Amount  adjudged 


9. 


Oral  or  Written  Acknowledgment  of 
Undertaking  to  pay  Civil  Debt. 


Paid 


Remaining  due  .  ,  , 
Costs  of  issuing  this  warrant 

Total  amount  to  be  levied 


In  the  [county  of 
Division  of 
Between 
Address 
Description 


and 


•N.B. — The  goods  arc  not  to  be  sold  until  after 
the  end  of  fire  clear  days  next  following  the  day 
on  which  they  were  seized,  unless  the  defendant 
otherwise  consent*  in  writing. 


Petty  Sessional 
Plaintiff, 

Defendant, 
Address 
Description 

It  was  this  day  [or  on  the  day  of 

1  adjudged  by  the  Court  of  Sum- 
mary Jurisdiction  sitting  at  that 
the  plaintiff  should  recover  against  the  de- 
fendant the  sum  of  for  debt  [or 
damages]  and  for  costs,  amounting 
together  to  the  sum  of 

And  it  was  ordered  that  the  defendant 
should  pay  the  same  to  the  plaintiff  forth- 
with [or  on  or  before  the  day  of 
or  by  instalments  of  for 
every  days,  the  first  instalment  to 
be  paid  on  the  day  of  ], 
and  that  the  defendant  should  be  at  liberty 
to  give  to  the  satisfaction  of  the  Court  [or 
as  in  judgment]  security  in  the  sum  of 

with         suret      in  the  sum  of 
[each]  for  the  payment  of  the  sum 
so  ordered  to  be  paid  as  thereby  directed. 

Now,  therefore.  I  the  defendant,  as  prin- 
cipal, and  we  CD.  of  and  E.F.  of 
as  sureties  [or  I  CD.  of  as 
surety]  hereby  undertake  that  the  defend- 
ant will  pay  the  sum  so  ordered  to  be  paid 
as  thereby  directed. 

And  I  the  said  defendant  and  we  [or  I] 
the  said  sureties  [or  surety]  hereby  severally 
acknowledge  ourselves  bound  to  forfeit  and 
pay  to  the  sum  of  in  case 

the  defendant  fails  to  perform  this  under- 
taking. 

(Signed)  [where  not  taken  orally] 

A.B.  Defendant. 

E.R  \  Suretie8' 
Taken  [orally]  before  me,  the  day 

of 

(Signed) 

One  of  Her  Majesty's  Justices  of  the 
Peace  for  the  [county]  of 
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Petty  Sessional  Division  of  , 

Account  of  ail  Finks  and  Fees,  and  other  Sums  of  Money  Imposed 
to  the  Treasurer  for 


A  transcript  to  be  forwarded  to  the 


Treasurer  forthwith 
for  the  amount 


Date  of 
Order  made 


ao 


Name  oi  Person 
by  whom  Floe 
or  Fee  Payable, 
(and  if  Fine  tm- 
poted)  Name  of 
Parish ,  Town- 
■hip.  or  Place  In 
which  Offence 
was  committed 


Nature  of 
Offence  or 
Proceeding 


(»•) 


Date  of 
Com- 
mittal, 
if  any 


<♦.) 


Fnw,  Pkn  altob,  kc  ' 


Amount 
of 

line 
imposed 


(«.) 


£  i.  d. 


Appropriation 


Payable 

to 
Police 


(«.) 


£  d. 


Payable 
to  Her 
Majesty 

or  to 
the  Ex- 
chequer 


(7.) 


£  i.  d. 


Payable 

to 
other 
Persons 


(8.) 


£  t.  d. 


Deduc- 
tions, 
when  not 

levied, 
remaining] 
due,  lost 
by  Com- 
mittal, 
4c 

(»•) 


£  «.  d. 


Net 
Pine 
payable 

to 
Trea- 
surer 


GO.) 


£    l.  d. 
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or  Received,  showing  their  Appropriation  and  the  Portions  payable 
the  ending  18  . 

at  the  time  prescribed  by  the  proper  authority,  with  a  remittance 
payable  to  him. 


Fxn,  kc. 


Total  Fees 


01.) 


£     *.  •  i. 


Appropriation 


Payable  to 
Police,  Service 
of  Summonses 
Execution  of 
Warrants,  *c. 


(H.) 


£      s.  d. 


Payable  to 
other  Persons 

including 
Clerk  of  tho 
Peace 


(U.) 


£      t.  d. 


Deductions 
when  not 
received, 
remaining  due, 
lost  by  Com- 
mittal, kc, 
or  remitted 


(H) 


£      «.  d. 


Net  Foes 
isiyablo  to 
Treasurer 


d«.) 
£      i.  ,<*. 


REMARKS 


(1«.) 
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Date 

(1.) 


Nature  of  Business 
(*.) 


Amonnt  of  Fees 
(»■)  . 


Reasons  for  Roiulmion 
(4.) 


Slgnatnrts  of  Justices 
(«•) 
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RULES. 

Dated  April,  1880. 


RULES. 

1.  These  Rules  may  be  cited  as  the  Rules 
of  the  Supreme  Court,  April,  1880,  or  each 
separate  Rule  may  be  cited  as  if  it  had  been 
one  of  the  Rules  of  the  Supreme  Court,  and 
had  been  numbered  by  the  number  of  the 
Order  and  Rule  mentioned  in  the  margin. 

2.  These  Rules  shall  come  into  operation 
on  the  sixth  day  of  April,  1880. 

Order  II. 
Writs  of  Summons  and  Procedure. 

3.  Order  II.,  Rule  6,  is  hereby  annulled, 
and  no  writ  shall  hereafter  bo  issued  under 
the  Summary  Procedure  on  Bills  of  Exchange 
Act,  1865  (18  &  19  Vict.  c.  67). 

Order  V. 
lame  of  WriU  of  Summons. 

4.  Every  writ  of  summons  not  issued  out 
of  a  district  registry  shall  be  issued  out  of 
the  Central  Office. 

Order  XII. 
Appearance. 

5.  Appearances  entered  in  London  shall  be 
entered  in  the  Central  Office. 

In  probate  actions  notice  of  appearances 
entered  shall  forthwith  be  given  by  the  Cen- 
tral Office  to  the  Probate  Registry. 

6.  Order  XII.,  Rule  6a  of  the  Rules  of 
the  Supreme  Court  is  hereby  annulled  and 
the  following  shall  stand  in  lieu  thereof : — 

A  defendant  shall  enter  his  appearance  to 
a  writ  of  summons  by  delivering  to  the  pro- 
per officer  a  memorandum  in  writing  dated 
on  the  day  of  its  delivery,  and  containing  the 
name  of  the  defendant  s  solicitor,  or  stating 
that  the  defendant  defends  in  person. 
Vol.  49.— Orders  &  Ruiis. 


He  shall  at  the  same  time  deliver  to  the 
officer  a  duplicate  of  the  memorandum,  which 
the  officer  snail  seal  with  the  official  seal,  show- 
ing the  date  on  which  it  is  sealed,  and  then 
return  to  the  person  entering  the  appearance, 
and  the  duplicate  memorandum  so  sealed  shall 
be  a  certificate  that  the  appearance  was 
entered  on  the  day  indicated  by  the  seal. 

A  defendant  shall,  cn  the  day  on  which  ho 
enters  an  appearance  to  a  writ  of  summons, 
give  notice  of  his  appearance  to  the  plaintiff's 
solicitor,  or,  if  the  plaintiff  sues  in  person, 
to  the  plaintiff  himself.  The  notice  may  be 
given  either  by  notice  in  writing  served  in 
the  ordinary  way  at  the  address  for  service, 
or  by  prepaid  letter  directed  to  that  address 
and  posted  on  the  day  of  entering  appearance 
in  due  course  of  post,  and  shall  in  either  case 
be  accompanied  by  the  sealed  duplicate  me- 
morandum. 

Order  XVI 
Parties. 

7.  Notice  of  a  judgment  or  order  pursuant 
to  the  Act  15  &  16  Vict.  c.  88.  s.  42.  on  an 
infant  or  person  of  unsound  mind  not  so 
found  by  inquisition  shall  be  served  in  the 
same  manner  as  a  writ  of  summons  in  an 
action. 

8.  In  any  cause  for  the  administration  of 
the  estate  of  a  deceased  person,  no  party  to 
the  cause  other  than  the  executor  or  adminis- 
trator shall,  unless  by  leave  of  the  Judge,  be 
entitled  to  appear  either  in  Court  or  in 
Chambers  on  the  claim  of  any  person  not  a 
party  to  the  cause  against  the  estate  of  the 
deceased  in  respect  of  any  debt  or  liability 
The  Judge  may  direct  any  other  party  to  the 
cause  to  appear,  either  in  addition  to  or  in 
the  place  of  the  executor  or  administrator, 
upon  such  terms  as  to  costs  or  otherwise  as 
he  shall  think  fit. 
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Order  XXXIV. 
Questions  of  Law. 

9.  The  parties  to  a  special  case  may,  if  they 
think  fit,  enter  into  an  agreement  in  writing, 
which  shall  not  be  subject  to  any  stamp  duty, 
that  on  the  judgment  of  the  Court  being 
given  in  the  affirmative  or  negative  of  the 
question  or  questions  of  law  raised  by  the 
special  case,  a  sum  of  money,  fixed  by  the 
parties,  or  to  be  ascertained  by  the  Court,  or 
in  such  manner  as  the  Court  may  direct,  shall 
be  paid  by  one  of  the  parties  to  the  other  of 
them,  either  with  or  without  costs  of  the 
actiqn,  and  the  judgment  of  the  Court  may 
be  entered  for  the  sum  so  agreed  or  ascer- 
tained, with  or  without  costs,  as  the  case  may 
be,  and  execution  may  issue  upon  such  judg- 
ment forthwith,  unless  otherwise  agreed,  or 
unless  stayed  on  appeal. 

10.  This  Order  shall  apply  to  every  special 
case  stated  in  an  action,  or  in  any  proceed- 
ing incidental  to  an  action.  No  special  case 
shall  hereafter  be  stated  under  the  Act  13  & 
14  Vict.  c.  36. 

Order  XXXV. 

Proceedings  in  District  Registries. 

11.  Where  an  action  proceeds  in  a  district 
registry,  all  proceedings  relating  to  the  fol- 
lowing matters,  namely, — 

(a.)  Leave  to  issue  or  renew  writs  of  exe- 
cution. 

(6.)  Examination  of  judgment  debtors  for 
garnishee  purposes. 

(c.)  Garnishee  orders. 

(<l.)  Charging  orders  nisi. 
shall,  unless  the  Court  or  a  Judge  other- 
wise order,  be  taken  in  the  district  registry. 


Order  XXXVIL 
Evidence  generally. 

12.  Every  affidavit  shall  be  drawn  up  in 
the  first  person,  and  shall  be  divided  into 
paragraphs,  and  every  paragraph  shall  be 
numbered  consecutively,  and  as  nearly  as  may 
be  shall  be  confined  to  a  distinct  portion  of 
the  subject.  Every  affidavit  shall  be  written 
or  printed  bookwisc.  No  costs  shall  be 
allowed  for  any  affidavit  or  part  of  an  affida- 
vit substantially  departing  from  this  rule. 

13.  Every  affidavit  shall  state  the  descrip- 
tion and  true  place  of  abode  of  the  deponent. 

14.  In  every  affidavit  made  by  two  or  more 
deponents  the  names  of  the  several  persons 
making  the  affidavit  shall  be  inserted  in  the 
jurat,  except  that  if  the  affidavit  of  all  the 
deponents  is  taken  at  one  time  by  the  same 
officer  it  shall  be  sufficient  to  state  that  it 


was  sworn  by  both  (or  all)  of  the  "  above- 
named  "  deponents. 

15.  Every  affidavit  shall  be  filed  in  the 
Central  Office.  There  shall  be  appended  to 
every  affidavit  a  note  showing  on  whose  be- 
half it  is  filed. 

16.  No  affidavit  having  in  the  jurat  or  body 
thereof  any  interlineations,  alteration,  or 
erasure  shall  without  leave  of  the  Court  or  a 
Judge  be  read  or  made  use  of  in  any  matter 
depending  in  Court  unless  the  interlineation 
or  alteration  (other  than  by  erasure)  is  au- 
thenticated by  the  initials  of  the  officer 
taking  the  affidavit,  or,  if  taken  at  the  Cen- 
tral Office,  either  by  his  initials  or  by  the 
stamp  of  that  office,  nor  in  the  case  of  an 
erasure,  unless  the  words  or  figures  appear- 
ing at  the  time  of  taking  the  affidavit  to  be 
written  on  the  erasure  are  re-written  and 
signed  or  initialed  in  the  margin  of  the  affi- 
davit by  the  officer  taking  it. 

17.  Where  an  affidavit  is  sworn  by  any 
person  who  appears  to  the  officer  taking  the 
affidavit  to  be  illiterate,  the  officer  shall  cer- 
tify in  the  jurat  that  the  affidavit  was  read 
in  his  presence  to  the  deponent,  that  the  de- 
ponent seemed  perfectly  to  understand  it, 
and  that  the  deponent  made  his  or  her  signa- 
ture in  the  presence  of  the  officer.  No  such 
affidavit  shall  be  used  in  evidence  in  the 
absence  of  this  certificate,  unless  the  Court 
or  a  Judge  is  otherwise  satisfied  that  the 
affidavit  was  read  over  to  and  apparently 
perfectly  understood  by  the  deponent. 

18.  In  cases  in  which  by  the  present  prac- 
tice an  original  affidavit  is  allowed  to  be  used, 
it  Bhall  before  it  is  used  be  stamped  with  a 
proper  filing  stamp,  and  shall  at  the  time 
when  it  is  used  bo  delivered  to  aud  left  with 
the  proper  officer  in  Court  or  in  Chambers, 
who  shall  send  it  to  the  Central  Office.  An 
office  copy  of  an  affidavit  may  in  all  cases  be 
used,  the  original  affidavit  having  been  pre- 
viously filed  in  the  Central  Office,  and  the 
copy  duly  authenticated  with  the  seal  of  that 
office. 

Order  XLI. 

Entry  of  Judgment. 

19.  All  judgments  in  the  Queen's  Bench, 
Common  Pleas,  and  Exchequer  Divisions, 
shall,  if  entered  in  London,  be  entered  in 
the  Central  Office. 

Order  XLII. 

Execution. 

20.  Upon  any  judgment  drawn  up  by  the 
Chancery  Registrars  for  the  recovery  of  ft 
sum  of  money  and  costs  there  may  continue 
to  be,  at  the  election  of  tho  claimant,  either 
one  writ  or  separate  writ*  of  execution  for 
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the  recovery  of  the  Bum  and  for  the  recovery 
of  the  costs,  but  a  second  writ  shall  only  be 
for  costs  and  shall  be  issued  not  less  than 
eight  days  after  the  first  writ 

Order  XLVI. 
Charging  of  Stock  or  Shares  and  Distringas. 

21.  Order  XLVI.  Rule  2,  is  hereby  an- 
nulled, and  no  writ  of  distringas  shall  hero- 
after  be  issued  under  tho  Act  5  Vict  c.  5. 
s.  5. 

22.  In  the  following  rules  of  this  order 
the  expression  "Company"  includes  tho 
Governor  and  Company  of  tho  Bank  of  Eng- 
land and  any  other  public  company,  whether 
incorporated  or  not,  to  which  5  Vict.  c.  G.  s. 
6  applies,  and  the  expression  "  stock  "  in- 
cludes shares,  securities,  and  money. 

23.  Any  person  claiming  to  bo  interested 
in  any  stock  standing  in  the  books  of  a  Com- 
pany may,  on  making  an  affidavit  in  or  to 
the  effect  of  the  form  B.  28  in  the  schedule 
hereto,  and  on  filing  the  same  in  the  Central 
Office  with  a  notice  in  or  to  the  effect  of  the 
form  B.  23  in  the  same  schedule  annexed 
thereto,  and  on  procuring  an  office  copy  of 
the  affidavit  and  a  duplicate  of  the  filed 
notioe  authenticated  by  the  seal  of  the  Cen- 
tral office,  serve  tho  office  copy  and  duplicate 
notice  on  the  Company. 

24.  There  shall  be  appended  to  the  affida- 
vit a  note  stating  the  person  on  whose  behalf 
it  is  filed,  and  to  what  address  notices  (if 
any)  for  that  person  are  to  bo  sent.  All  such 
notices  shall  be  deemed  to  havo  been  duly 
sent  if  sent  through  the  post  by  a  prepaid 
letter  directed  to  that  person  at  the  address 
so  stated  or  at  any  such  substituted  address 
as  hereinafter  mentioned,  whether  the  person 
to  whom  the  notioe  is  sent  is  living  or  not. 

26.  The  address  so  stated  may,  from  time 
to  time,  be  altered  by  the  person  by  or  on 
whose  behalf  the  affidavit  is  filed,  but  all 
notices  sent  by  post  before  the  alteration  to 
the  address  originally  given  or  for  the  time 
being  substituted  therefor  shall  not  be 
affected  by  any  subsequent  alteration.  Any 
such  alteration  of  address  may  be  made  by 
service  of  a  memorandum  thereof  on  the 
Company  in  the  manner  required  for  service 
of  a  notioe  under  this  order. 

26.  The  service  of  the  offico  copy  of  the 
affidavit  and  of  the  duplicate  of  the  filed 
notice  shall  for  the  period  of  five  years  from 
the  day  of  service,  but  not  longer  (unless  the 
notice  is  renewed  as  aftor  mentioned),  have 
the  same  force  and  effect  as  if  these  Rules 
had  not  been  made  and  a  writ  of  distringas 
in  respect  of  the  stock  had  been  duly  issued 
under  the  Act  5  Vict.  c.  5.  s.  5. 

27.  The  original  notice  may  be  kept  on 


foot  from  time  to  time  by  a  notice  of  renewal 
signed  by  the  person  by  whom  or  on  whose 
behalf  the  original  notice  was  given,  and 
served  on  the  Company,  provided  the  notice 
of  renewal,  if  only  one  is  given,  is  served 
before  the  expiration  of  five  years  from  the 
day  on  which  the  original  notice  was  served, 
or,  if  more  than  one  is  given,  then  before 
the  expiration  of  five  years  from  the  day  on 
which  the  last  previous  notice  of  renewal  was 
served.  Each  such  notice  of  renewal  shall 
havo  the  effect  of  continuing  and  keeping  on 
foot  the  original  notice  for  the  period  of  five 
years  from  the  day  on  which  tho  first  notice 
of  renewal  or  tho  last  previous  notice  of 
renowal  (as  the  case  may  be)  was  servedt 

28.  A  notice  filed  under  this  Order  may  at 
any  time  be  withdrawn  by  the  person  by 
whom  or  on  whoso  behalf  it  was  given  on  a 
written  request  signed  by  him,  or  its  opera- 
tion may  be  made  to  cease  by  an  order  to  be 
obtained  by  motion  on  notice  or  by  petition 
duly  served  by  auy  other  person  claiming  to 
be  interested  in  the  stock  sought  to  be 
affected  by  the  notice. 

29.  If,  whilst  a  notice  filed  under  this 
Order  continues  in  force,  the  Company  on 
whom  it  is  served  receive  from  the  person  in 
whose  name  the  stock  specified  in  the  notioe 
is  standing,  or  from  some  person  acting  on 
his  behalf  or  representing  him,  a  request  to 
permit  the  stock  to  be  transferred  or  to  pay 
tho  dividends  thereon,  the  Company  shall 
not  by  force  or  in  consequence  of  the  service 
or  of  any  renewal  of  the  notice,  be  authorised, 
without  the  order  of  the  Court,  to  refuse  to 

Eormit  the  transfer  to  be  made  or  to  with- 
old  the  payment  of  the  dividends  for  more 
than  eight  days  after  tho  date  of  the  re- 
quest. 

30.  If  the  person  who  files  a  notice  under 
this  Order  desires  to  correct  the  description 
of  the  stock  referred  to  in  the  filed  notioe  he 
may  file  an  amended  notice  and  serve  on  the 
Company  a  duplicate  thereof  sealed  with  the 
seal  of  tho  Central  Office,  and  in  that  case 
the  service  of  the  notice  shall  be  deemed  to 
havo  been  made  on  the  day  on  which  the 
amended  duplicate  is  so  served. 

Order  XLVII. 
Writs  of  Subpoena  and  Sequestration. 

31.  No  subpoena  for  the  payment  of  costs, 
and,  unless  by  leave  of  the  Court  or  a  Judge, 
no  sequestration  to  enforce  such  payment, 
shall  bo  issued. 

Order  LII. 
Interlocutory  Orders  as  to  Mandamus  Injunc- 
tion or  Interim  Preservation  of  Pro- 
perty, <Dc. 

32.  No  writ  of  injunction  shall  be  issued. 
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An  injunction  shall  be  by  a  judgment  or 
order,  and  any  such  judgment  or  order  shall 
have  the  effect  which  a  writ  of  injunction 
previously  had, 

Oedbb  LTV. 

Applications  at  Chambers, 

33.  The  following  Rules  numbered  34  to 
40,  both  inclusive,  shall  apply  to  all  applica- 
tions at  Chambers  in  the  Queen's  Bench, 
Common  Pleas,  and  Exchequer  Divisions. 

34.  A  summons  shall  be  in  the  form  H  1 
in  the  schedule  hereto,  with  such  variations 
as  circumstances  require.  It  shall  be  ad- 
dressed to  all  the  persons  on  whom  it  is  to 
be  served. 

35.  A  summons  shall  be  prepared  by  the 
applicant  or  his  solicitor,  and  shall  be  sealed 
in  the  Central  Office,  and  when  so  sealed 
shall  be  deemed  to  be  issued.  The  person 
obtaining  a  summons-  shall  leave  a  copy 
thereof  at  the  Central  Office. 

36.  Unless  a  Judge  otherwise  specially 
directs,  summonses  for  time  only  shall  be 
returnable  at  10*30  in  the  forenoon,  and  be 
heard  by  the  Masters  in  priority  to  other 
business.  Unless  as  aforesaid,  other  sum- 
monses shall  be  returnable  at  successive 
hours,  commencing  at  11  in  the  forenoon, 
and  summonses  to  be  attended  by  counsel 
shall  not  be  returnable  before  2  in  the  after- 
noon. In  settling  the  number  of  summonses 
returnable  at  each  hour  regard  shall  be  had 
to  the  nature  of  the  several  applications. 

37.  Each  summons,  not  being  a  summons 
for  time  only,  shall,  when  issued,  be  entered 
by  the  proper  officer  in  a  list.  The  lists  of 
summonses  shall  distinguish  those  which  a 
Master  has  jurisdiction  to  hear  from  those 
which  a  Master  has  not  jurisdiction  to  hear, 
and  those  which  are  to  be  attended  by  counsel 
from  those  which  are  not  to  be  so  attended. 

38.  The  summonses  in  each  list  for  hear- 
ing by  a  Judge  or  Master  shall  be  called  on 
in  their  order.  If  when  a  summons  is  called 
on  neither  party  appears,  the  summons  shall 
be  passed  over  until  the  list  for  the  hour  has 
been  gone  through.  The  summonses  passed 
over  shall  then  be  called  on  a  second  time 
in  their  order.  If  neither  party  appears  to 
a  summons  so  called  on  it  shall  be  struck  out. 
If  one  party  only  appears  such  order  as  seems 
just  may,  on  an  affidavit  of  service,  be  made 
ex  parte.  An  affidavit  of  non-attendance 
shall  not  be  required  or  allowed. 

39.  An  order  shall  be  in  the  form  H.  2  in 
the  schedule  hereto,  with  such  variations  as 
circumstances  require.  It  shall  be  sealed 
and  shall  be  marked  with  the  name  of  the 
Judge  or  Master  by  whom  it  is  made. 


40.  Written  consents  to  orders  and  ad- 
journments shall  be  filed  at  the  Central 
Office. 

Ordrr  LV. 

Cods. 

41.  Where  a  bond  is  to  be  given  as  security 
for  costs,  it  shall,  unless  the  Court  or  a 
Judge  otherwise  directs,  be  given  to  the 
party  or  person  requiring  the  security,  and 
not  to  an  officer  of  the  Court. 

Ordbr  LVII. 
Time. 

42.  The  time  for  delivering  or  amending 
any  pleading  may  be  enlarged  by  consent  in 
writing,  without  application  to  the  Court  or 
a  Judge. 

43.  Service  of  pleadings,  notices,  sum- 
monses, orders,  rules  and  other  proceedings 
shall  be  effected  before  the  hour  of  six  in  the 
afternoon,  except  on  Saturdays,  when  it 
shall  be  effected  before  the  hour  of  two  in 
the  afternoon.  Service  effected  after  six  in 
the  afternoon  on  any  weekday  except  Satur- 
day shall  be  deemed  to  have  been  effected 
on  the  following  day.  Service  effected  after 
two  in  the  afternoon  on  Saturday  shall  be 
deemed  to  have  been  effected  on  the  follow- 
ing Monday. 

Order  LIX. 
Effect  of  Non-compliance  and  Amendment. 

44.  The  Court  or  a  Judge  may  at  any 
time,  and  on  such  terms  as  to  costs  or  other- 
wise as  to  the  Court  or  Judge  may  seem  just, 
amend  any  defect  or  error  in  any  proceed- 
ings ;  and  all  such  amendments  may  be 
made  as  may  ba  necessary  for  the  purpose  of 
determining  the  real  question  or  issue  raised 
by  or  depending  on  the  proceedings. 

Ordkr  LXa. 

Central  Office. 

46.  The  official  seals  to  be  used  in  the 
Central  Office  shall  be  such  as  the  Lord 
Chancellor  from  time  to  time  directs. 

All  copies,  certificates  and  other  docu- 
ments appearing  to  be  sealed  with  a  seal  of 
the  Central  Office  shall  be  presumed  to  be 
office  copies  or  certificates  or  other  documents 
issued  from  the  Central  Office,  and  if  duly 
stamped  may  be  received  in  evidence,  and 
no  signature  or  other  formality,  except  the 
sealing  with  a  seal  of  the  Central  Office,  shall 
be  required  for  the  authentication  of  any 
such  copy,  certificate  or  other  document. 

46.  All  deeds  which  by  any  statute  or  sta- 
tutory rule  are  directed  or  permitted  to  be 
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enrolled  in  any  of  the  Courts  whoso  jurisdic- 
tion has  been  transferred  to  the  High  Court 
of  Justice  may  be  enrolled  in  the  Enrolment 
Department  of  the  Central  Office. 

47.  The  Registrar  of  Judgments  shall  not 
receive  any  memorandum  of  a  judgment, 
execution,  lis  pendens,  order,  rule,  annuity, 
Crown  debt,  qr  other  incumbrance,  or  any 
memorandum  of  satisfaction  relating  to  the 
-same,  for  registration,  after  the  hour  of  two 
in  the  afternoon. 

48.  The  Clerk  of  Enrolments  and  each  of 
tho  following  Registrars,  namely — 

The  Registrar  of  Bills  of  Sale, 
The  Registrar  of  Certificates  of  Acknow- 
ledgments   of    Deeds  by  Married 
Women,  and 
The  Registrar  of  Judgments 
shall,  on  a  request  in  writing  giving  suffi- 
cient particulars,  and  on  payment  of  the 
prescribed  fee,  cause  a  search  to  bo  made  in 
the  registers  or  indexes  under  his  custody, 
and  issue  a  certificate  of  the  result  of  the 
search. 

A  person  shall  not  inspect  nor  take  any 
extract  from  any  of  these  registers  or  in- 
dexes or  any  document  filed  in  connection 
therewith,  until  he  has  specified  in  writing 
to  the  officer  in  charge  of  the  register  or  index 
the  name  against  which  he  wishes  to  search, 
and  has  satisfied  the  officer  as  to  the  object 
of  the  search. 

49.  The  Masters  shall  be  the  Registrar  for 
the  purposes  of  the  Bills  of  Sale  Act,  1878, 
and  any  one  of  the  Masters  may  perform  all 
or  any  of  the  duties  of  the  Registrar. 

50.  A  memorandum  of  satisfaction  may  bo 
ordered  to  be  written  upon  a  registered  copy 
of  a  bill  of  sale  on  a  consent  to  the  satisfac- 
tion, signed  by  the  person  entitled  to  the 
benefit  of  the  bill  of  sale,  and  verified  by 
affidavit,  being  produced  to  the  Registrar, 
and  filed  in  the  Central  Office. 

Where  this  consent  cannot  be  obtained  tho 
Registrar  may,  on  application  by  summons, 
and  on  hearing  the  person  entitled  to  the 
benefit  of  the  bill  of  sale,  or  on  affidavit  of 
service  of  the  summons  on  that  person,  and 
in  either  case  on  proof  to  the  satisfaction  of 
the  Registrar  that  the  debt  (if  any)  for  which 
the  bill  of  sale  was  made  has  been  satisfied 
or  discharged,  order  a  memorandum  of  satis- 
faction to  be  written  upon  a  registered  copy 
thereof. 

61.  No  affidavit  or  record  of  the  Court 
shall  be  taken  out  of  the  Central  Office  with- 
out the  order  of  a  Judge  or  Master,  and  no 
subpoena  for  the  production  of  any  such 
document  shall  be  issued. 

52.  Such  variations  shall  be  made  in  the 
forms  prescribed  by  or  under  the  Supreme 
Court  of  Judicature  Acts,  1873,  1875,  and 


1877  as  are  requisite  for  giving  effect  to  these 
Rules. 

The  additional  forms  contained  in  the 
schedule  hereto  shall  be  used  in  or  for  the 
purposes  of  the  Central  Office,  with  such 
variations  as  circumstances  require. 

The  Masters  may  from  time  to  time  pre- 
scribe the  use  in  or  for  tho  purpose  of  the 
Central  Office  of  such  modified  or  additional 
forms  as  may  be  deemed  expedient. 

Order  LXI. 
Sittings  and  Vacations. 

53.  The  office  hours  in  the  several  offices 
of  the  Supreme  Court,  other  than  the  Sum- 
mons and  Order,  Crown  Office,  and  Asso- 
ciates Departments  of  the  Central  Office, 
shall  be  from  ten  in  the  forenoon  to  four  in 
the  afternoon,  except  on  Saturday  and  in 
vacation,  when  the  offices  shall  close  at  two 
in  the  afternoon.  In  the  excepted  depart- 
ments the  hours  shall  be  from  eleven  in  tho 
forenoon  to  five  in  the  afternoon,  except  on 
Saturday  and  in  vacation,  when  the  hours 
shall  bo  from  eleven  in  tho  forenoon  to  three 
in  the  afternoon. 

Order  LXII. 

Exceptions  from  the  Rules. ' 

54.  Order  LXII.  is  hereby  annulled,  and 
the  following  shall  stand  in  lieu  thereof. 

Subject  to  the  provisions  of  this  Order, 
nothing  in  these  rules  shall  affect  the  proce- 
dure or  practice  in  any  of  the  following 
causes  or  matters  : — 

1.  Criminal  proceedings. 

2.  Proceedings  on  the  Crown  side  of  the 
Queen's  Bench  Division. 

3.  Proceedings  on  tho  Revenue  side  of 
the  Exchequer  Division. 

4.  Proceedings  for  Divorce  or  other  Ma- 
trimonial Causes. 

55.  The  following  rules  of  the  Supreme 
Court  shall,  as  far  as  they  are  applicable, 
apply  to  all  civil  proceedings  on  the  Crown 
side  of  the  Queen's  Bench  Division,  and  to 
all  proceedings  on  the  Revenue  side  of  the 
Exchequer  Division  ;  namely, — 

Order  LV.  (Costs). 

Order  LVI.  (Notices  and  papers,  &c). 

Order  LVII.  (Time). 

Order  LVIII.  (Appeals). 
5(i.  The  parties  to  any  Civil  proceeding 
on  the  Crown  side  of  the  Queen's  Bench 
Division,  or  to  any  proceeding  on  the  Re- 
venue side  of  the  Exchequer  Division,  may, 
at  any  time  after  the  proceeding  is  com- 
menced, concur  in  stating  any  question  or 
questions  of  law  arising  m  the  proceeding 
in  the  form  of  a  special  case  for  the  opinion 
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of  the  Court,  and  the  provisions  of  Order 
XXXIV.  shall,  as  far  as  they  are  appli- 
cable, apply  to  any  special  case  so  stated,  as 
if  it  had  been  stated  in  an  action. 

57.  The  Court  or  a  Judge  may  at  any 
time,  and  on  such  terms  as  to  costs  or  other- 
wise as  to  the  Court  or  Judge  may  seem 
just,  amend  any  defect  or  error  in  any  civil 
proceeding  on  the  Crown  side  of  the  Queen's 
Bench  Division,  or  in  any  proceeding  on  the 
Revenue  side  of  the  Exchequer  Division  ; 
and  all  such  amendments  may  be  made  as 
may  be  necessary  for  the  purpose  of  deter- 
mining the  real  question  or  issue  raised  by 
or  depending  on  the  proceeding. 

58.  Non-compliance  with  any  rule  of  prac- 
tice or  procedure  for  the  time  being  in  force 
with  respect  to  civil  proceedings  on  the 
Crown  side  of  the  Queen's  Bench  Division, 
or  to  proceedings  on  the  Revenue  side  of 
the  Exchequer  Division,  shall  not  render 
the  proceedings  void  unless  the  Court  or  a 
Judge  so  direct ;  but  the  proceedings  may 
be  set  aside  either  wholly  or  in  part  as  irre- 
gular, or  amended,  or  otherwise  dealt  with 
in  such  manner  and  on  such  terms  as  the 
Court  or  Judge  may  think  fit. 

59.  For  the  purposes  of  this  Order,  proceed- 
ings in  Mandamus,  Quo  Warranto,  and  Pro- 
hibition shall  be  deemed  civil  proceedings. 

Ordeb  LXIII. 
Interpretation  of  Terms. 

CO.  In  these  Rules  the  expression  "  Cen- 
tral Office  "  means  the  Contral  Office  of  the 
Supreme  Court  of  Judicature  ;  and  the  ex- 
pression "Master"  means  a  Master  of  the 
Supreme  Court  of  Judicature. 

In  the  Supreme  Court  of  Judicature  (Offi- 
cers) Act,  1879,  and  in  Order  LX.,  the  ex- 
pression "Officer  of  the  Supreme  Court" 
shall  mean  any  officer  paid  wholly  or  partly 
out  of  public  money  who  is  attached  to  the 
Supreme  Court,  the  High  Court  of  Justice, 
or  the  Court  of  Appeal,  or  to  any  Judge  of 
any  of  those  Courts,  and  is  not  an  officer 


attached  to  the  person  of  a  Judge,  and  re- 
movable by  him  at  pleasure. 

The  term  "  these  Rules,"  as  used  in  the 
Rules  of  the  Supreme  Court,  shall  include 
any  Rules  made  in  amendment  of  or  in  ad- 
dition to  those  Rules. 

Obdbb  LXIV. 
Scheme  under  Railway  Companies  Act,  1867. 

61.  Rules  21  to  28,  both  inclusive,  of  the 
Order  of  Court  made  under  the  Railway 
Companies  Act,  1867,  are  hereby  annulled. 

62.  A  scheme  under  the  Railway  Com- 
panies Act,  1867,  shall  be  enrolled  in  the 
Enrolment  Department  of  the  Central 
Office. 

63.  A  scheme  under  that  Act  shall  not  be 
enrolled  unless  notice  of  the  order  confirm- 
ing it  has  at  least  once  in  every  entire  week, 
reckoned  from  Sunday  morning  to  Saturday 
evening,  which  elapses  between  the  pro- 
nouncing of  the  order  and  the  expiration  of 
thirty  days  from  the  pronouncing  thereof, 
been  inserted  in  such  two  newspapers  as 
shall  have  been  appointed  by  the  Judge  for 
the  insertion  of  advertisements  under  the 
order  made  pursuant  to  that  Act,  nor  unless 
the  newspapers  containing  those  notices  are 
produced  to  the  proper  officer  when  the 
scheme  is  presented  for  enrolment. 

Rules  of  the  Supreme  Court. 
(Costs.) 

64.  Order  IV.  of  the  additional  Rules  of 
the  Supreme  Court  (Costs)  is  hereby  an- 
nulled. 

65.  Rule  22  in  the  schedule  to  the  addi- 
tional Rules  of  the  Supreme  Court  (Costs) 
is  hereby  annulled. 

The  costs  of  an  application  to  extend  the 
time  for  taking  any  proceeding  shall,  in  the 
absence  of  an  order  by  a  Court  or  a  Judge 
directing  by  whom  they  are  to  be  paid,  be 
in  the  discretion  of  the  taxing  master. 
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SCHEDULE. 


WRITS  OF  SUMMONS. 
Ala. 

Especially  Indorsed  Writ,  Order  III. 
Rule  6. 

In  the  High  Court  of  Justice. 

Division  18  No. 

Between  Plaintiff, 
and 

Defendant. 

Victoria,  by  the  Grace  of  Gcd  of  the 
United  Kingdom  of  Great  Britain  and  Iro- 
land,  Queen,  Defender  of  the  Faith,  to 
of 

in  the  of 

We  command  you,  that  within  eight  days 
after  the  service  of  this  writ  on  you,  inclu- 
sive of  the  day  of  Buch  service,  you  cause 
an  appearance  to  be  entered  for  you  in  an 
action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so 
doing,  the  plaintiff  may  proceed  therein, 
and  judgment  may  be  given  in  your  absence. 

Witness,  Hugh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great  Bri- 
tain, the  day  of  in  the  year 
of  Our  Lord  One  Thousand  Eight  Hundred 
and 


•  KB. — This  writ  is  to  ho  serrod  within  twelve 
calendar  months  from  the  date  thereof,  or,  if  re- 
newed, within  six  calendar  months  from  the  dato 
of  the  last  renewal,  including  the  day  of  such 
(Lite,  and  not  afterwards. 

Appe-iranco  is  to  bo  entered  at  the  Central 
Office,  Royal  Courts  of  Justice,  London. 


This  writ  was  served  by  me  at 
on  the  defendant  on  the 

day  of  18 
Indorsed  the         day  of  18 
(Signed) 
(Address) 


A  1  b. 


Writ  for  Issue  from  District  Registry. 

In  the  High  Court  of  J ustice. 

Division  18     No.  . 

(Manchester)  District  Registry. 

Between    •  Plaintiff, 
and 

Defendant. 

Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, Queen,  Defender  of  the  Faith,  to 
of 

in  the  of 

We  command  you,  that  within  eight  days 
after  the  service  of  this  writ  on  you,  inclu- 
sive of  the  day  of  such  service,  you  cause  an 
appearance  to  be  entered  for  you  in  an  ac- 
tion at  the  suit  of  And  take 
notice,  that  in  default  of  your  so  doing,  the 
plaintiff  may  procoed  therein,  and  judgment 
may  be  given  in  your  absence. 

Witness,  Hugh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  in  the  year 
of  Our  Lord  One  thousand  eight  hundred 
and 


The  plaintiff's  claim  is 

The  following  are  the  particulars  : — 

And  the  sum  of  £  ,  [or  such 

sum  as  may  be  a'Jjwed  on  taxation],  for 
costs.  If  the  amount  claimed  is  paid  to 
the  plaintiff,  or  h  solicitor  or  agent  , 
within  four  days  from  the  service  hereof, 
further  proceedings  will  be  stayed. 

This  writ  was  issued  by 
of  whose  address  for  service  is 

agent  for  of 
solicitor  for  the  said  plaintiff 
who  reside  at 


N.B. — This  writ  is  to  be  serrod  within  twelve 
calendar  months  from  the  date  thereof,  or,  if  ro- 
newod,  within  six  calendar  months  from  the  date 
of  the  last  renewal,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business 
within  tho  above-named  district  must  enter 
appearance  at  the  office  of  the  registrar  of  that 
district.* 

A  defendant  who  neither  resides  nor  carries  on 
business  within  the  said  district  may  enter  ap- 
pearance either  at  the  office  of  tho  said  registrar 
or  at  the  Central  Office,  Boyal  Courts  of  Justice, 
London. 

The  plaintiff's  claim  is 
This  writ  was  issued  by 

•  Insert  address  of  office* 
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whose  address  for  service  t  is 

agent  for 

of 

solicitor  for  the  said  plaintiff  who  reside  at 


This  writ  was  served  by  me  at 
on  the  defendant 
on         day  the         day  of 
Indorsed  the         day  of 
(Signed) 
(Address) 


18 


18 


t  This  address  must  be  within  the  district 


A.  lc. 

Specially  Indorsed  Wkit  for  Issue  from 
District  Registry. 

In  the  High  Court  of  Justice. 
Division.         18         No.  . 

{Manchester)  District  Registry. 

Between  Plaintiff, 
and 

Defendant. 

Victoria,  by  tho  Grace  of  God  of  the 
United  Kingdom    of  Great    Britain  and 
Ireland  Queen,  Defender  of  tho  Faith,  to 
of 

in  the  qf 

We  command  you,  that  within  eight  days 
after  the  service  of  this  writ  on  you,  in- 
clusive of  the  day  of  such  service,  you  cause 
an  appearance  to  be  entered  for  you  in  an 
action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so 
doing  the  plaintiff  may  proceed  therein,  and 
judgment  may  be  given  in  your  absence. 

Witness  Hugh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  in  the  year  of 
Our  Lord  One  thousand  eight  hundred  and 

N.B. — This  writ  is  to  be  served  within  twelve 
calendar  months  from  the  date  thereof,  or  if  ro- 
newed,  within  six  calendar  months  from  the  date 
of  the  last  renewal,  including  the  day  of  such  date 
aud  not  afterwards. 

A  defendant  who  resides  or  carries  on  business 
within  the  above-named  district  must  enter  ap- 
pearance at  the  office  of  the  registrar  of  that  dis- 
trict.* 

A  defendant  who  neither  resides  nor  carries 
on  business  within  the  said  district  may  onter 
sppearance  either  at  the  office  of  the  said  registrar 
or  at  the  Central  Office,  Royal  Courts  of  Justice, 
London. 

*  Insert  address  of  office* 


The  plaintiffs  claim  is 
The  following  are  the  particulars  : — 
And  the  sum  of  £  ,  [or  such 

sum  as  may  be  allowed  on  taxation],  for  costs. 
If  the  amount  claimed  is  paid  to  the  plaintiff 
or  h    solicitor  or  agent  within  four  days 
from  the  service  hereof,  further  proceedings 
will  be  stayed. 


This  writ  was  issued  by 

of 

whose  address  for  service  *  is 
agent  for 

solicitor  for  the  said  plaintiff  ,  who  re- 
side at 


This  writ  was  served  by  me  at 
on  the  defendant 

on         the         day  of         18  . 
Indorsed  the      .  day  of         18  . 
(Signed) 
(Address) 

*  This  address  must  bo  within  the  district. 


A  2a. 

Specially  Indorsed  Writ  for  Service 
out  of  the  Jurisdiction. 


In  the  High  Court  of  Justice. 
Division  18 
Between 

and 


No. 
Plaintiff, 


Defendant. 
Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great   Britain  and 
Ireland  Queen,  Defender  of  the  Faith, 
to 
of 

in  tho  of 

We  command  you,  that  within  * 
days  after  service  t  of  this  writ  on  you, 
inclusive  of  the  day  of  such  service,  you 
cause  an  appearance  to  be  entered  for  you  in 
an  action  at  the  suit  of 
And  take  notice,  that  in  default  of  your  so 
doing  the  plaintiff  may  proceed  therein,  and 
judgment  may  be  given  in  your  absence. 

Witness,  Hugh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 

*  Insert  number  of  days  directed  by  Court  or 
Judge. 

t  If  notice  of  the  writ  is  to  be  served,  insert 
here  "of  notice." 
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Britain,  the  day  of  ,  in  the  year 
of  Our  Lord  One  thousand  eight  hundred 
and 

N.B. — This  writ  is  to  be  served  within  twelve 
calendar  months  from  the  date  thereof,  or  if  re- 
newed, within  six  calendar  months  from  the  date 
of  the  last  renewal,  including  the  day  of  such  date, 
and  not  afterwards. 

Appearance  is  to  be  entered  at  the  Central 
Office,  Royal  Courts  of  Justice,  London. 


The  plaintiff* a  claim  is 

The  following  are  the  particulars  : — 

And  £  [or  such  Bum  as  may  be 

allowed  on  taxation]  for  costs.  If  the  amount 
claimed  is  paid  to  the  plaintiff  orh  solicitor 
or  agent  within*  days  from  service  t 

hereof,  further  proceedings  will  be  stayed. 

*  Insert  number  of  days  limited  for  i 
f  If  notice  to  be  served,  insert  here  "~< 


This  writ  was  issued  by 

of 

whose  address  for  service  is 
at  for 


solicitor  for  the  said  plaintiff  ,  who  re- 
side at 

This  writ  [or  notice  of  this  writ]  was  served 
by  me  at 
on  the  defendant 

on         the         day  of         18  . 


Indorsed  the 


18 


N.B. — This  writ  is  to  be  used  where  the  defen- 
dant, or  all  the  defendants,  or  one  or  more 
defendant  or  defendants,  is  or  are  out  of  the 
jurisdiction.  When  the  defendant  to' be  served  is 
not  a  British  subject,  and  is  not  in  British 
dominions,  notice  of  the  writ  and  not  the  writ 
itself  is  to  be  served  upon  him. 


Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, Queen,  Defender  of  the  Faith,  to 
of 

We  command  you,  that  within  * 
days  after  service  of  +  this  writ  on  you,  in- 
clusive of  the  day  of  such  service,  you  cause 
an  appearance  to  be  entered  for  you  in  an 
action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so 
doing  the  plaintiff  may  proceed  therein, 
and  judgment  may  be  given  in  your  absence. 

Witness,  Hugh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  m  the  year 
of  Our  Lord  One  thousand  eight  hundred 
and 

*  Insert  number  of  days  directed  by  Court  or 
Judge. 

t  If  notice  of  writ  is  to  be  served,  insert  here, 
"  notice  of." 

N.B.— This  writ  is  to  be  served  within  twelve 
calendar  months  from  the  date  thereof,  or  if  re- 
newed, within  six  calendar  months  from  the  date 
of  the  last  renewal,  including  the  day  of  such 
date,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business 
within  the  above-named  district,  must  enter  ap- 
pearance at  the  office  of  the  registrar  of  that  dis- 
trict* 

A  defendant  who  neither  resides  nor  carries  on 
business  within  the  said  district  may  enter  ap- 
pearance either  at  the  office  of  the  said  registrar 
or  at  the  Central  Office,  Royal  Courts  of  Justice, 
London. 

*  Insert  address  of  office. 


The  plaintiffs  claim  is 
This  writ  was  issued  by 

of 

whose  address  for  service  *  is 
agent  for 

solicitor  for  the  said  plaintiff  who  re- 
side at 

*  This  address  must  be  within  the  district. 


A.  2b. 

Writ  from  District  Registry  foe  Service 
out  of  the  Jurisdiction. 

In  the  High  Court  of  Justice. 

Division  18  No. 

(Manchester)  District  Registry. 

Between  Plaintiff, 
and 

Defendant. 
Voi.  49.— Orders  and  Rules. 


This  writ  [or  notice  of  this  writ]  was  served 
by  me  at 
on  the  defendant 

on         the         day  of         18  . 
Indorsed  the         day  of         18  . 

^Address) 

N.B. — This  writ  is  to  be  used  where  the  defen- 
dant, or  all  the  defendants,  or  one  or  more  defen- 
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dant  or  defendants,  is  or  are  out  of  the  jurisdiction. 
Where  the  defendant  to  be  served  is  not  a  British 
subject,  and  is  not  in  British  dominions,  notice  of 
the  writ  and  cot  the  writ  itself  is  to  be  served  upon 
him. 


A.  2c. 

Sprcially  Indorsed  "Writ  from  District 
Registry  for  Service  out  of  the  Juris- 
diction. 

In  the  High  Court  of  Justice. 

Division  18  No. 

(Manchester)  District  Registry 

Between  Plaintiff, 
and 

Defendants. 

Victoria,  by  the  Grace  of  Ood  of  the 
United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith,  to 
of 

in  the  of 

We  command  you,  that  within  *  days 
after  service  of  f  this  writ  on  you,  inclusive 
of  the  day  of  such  service,  you  cause  an 
appearance  to  be  entered  for  you  in  an 
action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so 
doing  the  plaintiff  may  proceed  therein,  and 
judgment  may  be  given  in  your  absence. 

Witness,  Hugh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  in  the  year  of 
Our  Lord  One  thousand  eight  hundred 
and 

*  Insert  number  of  days  directed  by  Court  or 
Judge. 

f  If  notice  of  writ  is  to  be  served,  insert  here, 
"  notice  of." 


The  following  are  the  particulars  ;  — 

and  £  ,  [or  such  sum  as  may  be 

allowed  on  taxation]  for  costs.  If  the  amount 
claimed  be  paid  to  the  plaintiff  or  h  soli- 
citor or  agent  within*  days  from 
service  t  hereof,  further  proceedings  will  be 


*  Insert  number  of  days  limited  for  appear- 
ance. 

t  If  notice  of  writ  is  to  be  served,  insert  here, 
"  of  notice." 

This  writ  was  issued  by 

of 

whose  address  for  service  *  is 
agent  for 

solicitor  for  the  said  plaintiff  ,  who  reside 
at 

*  This  address  must  be  within  the  district. 

This  writ  [or  notice  of  this  writ]  was  served 
by  me  at 
on  the  defendant 

on         the         day  of  18 


Indorsed  the         day  of 
(Signed) 
(Address) 


18 


NJB. — This  writ  is  to  be  used  where  the  defen- 
dant or  all  the  defendants,  or  one  or  more  defen- 
dant or  defendants,  is  or  are  out  of  the  jurisdiction. 
Where  the  person  to  be  served  is  not  a  British 
subject,  and  is  not  in  British  dominions,  notice  of 
the  writ  and  not  the  writ  itself  is  to  be  served 
upon  him. 


N.B. — This  writ  is  to  be  served  within  twelve 
calendar  months  from  the  date  thereof,  or  if  re- 
newed, within  six  calendar  months  from  the  date 
of  the  last  renewal,  including  the  day  of  such 
date,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business 
within  the  above-named  district  must  enter  ap- 
pearance at  the  office  of  the  registrar  of  that  dis- 
trict* 

A  defendant  who  neither  resides  nor  carries  on 
business  within  the  said  district  may  enter  ap- 
pearance either  at  the  office  of  the  said  registrar 
or  at  the  Central  Office,  Royal  Courts  of  Justice, 
London. 

*  Insert  address  of  office. 


The  plaintiff's  claim  is 


A.  3a. 

Notice  of  Writ  in  lieu  of  Service  to  bi 
given  out  of  the  Jurisdiction. 

(District  Registry  Form.) 

In  the  High  Court  of  Justice. 

Division.         18  No. 

(Manchester)  District  Registry. 

Between  Plaintiff, 
and 

Defendant. 

To 

of 

Take  notice,  that  of 
ha  commenced  an  action  against  you 
in  the  Division  of  Her  Majesty^ 

High  Court  of  Justice  in  England,  by  writ 
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of  that  Court,  dated  the  day  of 

18   ,  which  writ  ia  indorsed  as  follows  : — 

And  you  are  hereby  required  within 
days  after  the  receipt  of  this  notice,  inclusive 
of  the  day  of  such  receipt,  to  defend  this 
action  by  causing  an  appearance  to  be  en- 
tered for  you  thereto,  and  in  default  of  your 
so  doing  the  said 

may  proceed  therein,  and  judgment  may  be 
given  in  your  absence. 

If  you  reside  or  carry  on  business  within 
the  above-named  district,  appearance  is  to  be 
entered  at  the  office  of  the  registrar  for  that 
district* 

If  you  do  not  either  reside  or  carry  on 
business  within  that  district,  appearance  is  to 
be  entered  either  at  the  office  of  the  said 
registrar  or  at  the  Central  Office,  Royal 
Courts  of  Justice,  London. 

(Signed) 
This  notice  was  served  by  me  at 
on  the  defendant 
on         the         day  of  18 

Indorsed  the         day  of         18  . 
(Signed) 
(Address) 

N3. — This  notice  is  to  be  used  where  the  per- 
son to  be  served  is  not  a  British  subject,  and  is 
not  in  British  dominions. 

*  Insert  address  of  office. 


a.)  doing  the  plaintiff  may  proceed  therein, 
and  judgment  may  be  given  in  your  absence. 

Witness,  Hugh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  this         day  of  in  the  year 

of  Our  Lord  One  Thousand  Eight  Hundred 
and  . 


N.B. — This  writ  is  to  be  served  within  twelve 
calendar  months  from  the  date  thereof,  or  if  re- 
newed, within  six  calendar  months  from  the  date 
of  the  last  renewal,  including  the  day  of  such 
date,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business 
within  the  above-named  district  must  enter  ap- 
pearance at  the  office  of  the  registrar  of  that  dis- 
trict* 

A  defendant  who  neither  resides  nor  carries  on 
business  within  the  said  district  may  enter  ap- 
pearance either  at  the  office  of  the  said  registrar 
or  at  the  Central  Office,  Royal  Courts  of  Justice, 
London. 

*  Insert  address  of  office. 


The  plaintiff's  claim  is  for 
This  writ  was  issued  by 

of 

whose  address  for  service  *  is 
agent  for 

solicitor  for  the  said  plaintiff  who  reside 
at 

*  This  address  must  be  within  this  district. 


A.  4b. 


Writ  in  Admiralty  Actions  for  Issue 
from  District  Registry. 

In  the  High  Court  of  Justice. 

Division,         18  No. 

(Manchester)  District  Registry. 

Between  Plaintiff, 
and 

The  Owners  of  the 

Defendants. 

Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land Queen,  Defender  of  the  Faith,  to  the 
owners  and  parties  interested  in  the  ship  or 
vessel 

of  the  port  of 

and 

We  command  you,  that  within  eight  days 
after  the  service  of  this  writ,  inclusive  of  the 
day  of  such  service,  you  cause  an  appearance 
to  be  entered  for  you  in  an  action  at  the  suit 
of 

And  take  notice,  that  in  default  of  your 


This  writ  was  served  by  me  * 
on         the         day  of         18  . 
Indorsed  the         day  of  18 
(Signed) 
(Address) 

*  State  mode  of  service. 


NOTICES. 
B.  10a. 

Notice  to  Produce  (General  Form). 
In  the  High  Court  of  Justice. 


Between 


Division. 


18 


and 


No. 
Plaintiff, 


Defendant. 
Take  notice,  that  you  are  hereby  required 
to  produce  and  show  to  the  Court  on  the 
trial  of  this  action  all  books,  papers,  letters, 
copies  of  letters,  and  other  writings  and  do- 
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cumenta  in  your  custody,  possession,  or 
power,  containing  any  entry,  memorandum, 
or  minute  relating  to  the  matters  in  question 
in  this  action,  and  particularly 

Dated  the         day  of         18  . 

To  the  above-named' 

(Signed) 
of 

agent  for 
solicitor  for  the 
h   solicitor   or  agent  .  above-named 


No. 

Plaintiff, 


B.  17. 

Notice  of  Motion. 

In  the  High  Court  of  Justice. 
*  Division.  18 

Between 

and 

Defendant. 

Take  notice,  that  the  Court  will  be  moved 
on         day  the  day  of  18 

at         o'clock  in  the  forenoon,  or  bo  soon 
thereafter  as  counsel  can  be  heard,  by 
that 

Dated  the         day  of         18  . 
(Signed) 
of 

agent  for 
solicitor  for  the 
To  -  ■ 


B.  18. 


Notice  of  Entry  of  Demurrer  for 
Argument. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
.  and 

Defendant. 

Take  notice,  that  I  have  this  day  entered 
for  argument  the  demurrer  of  the 


to  the 
Dated  the 


To 


day  of 
(Signed) 
of 

agent  for 
solicitor   for  the 


in  this  action. 
18  . 


B.  19. 

Noticb  of  Discontinuanck. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 
Take  notice,  that  the  plaintiff  hereby  • 

Dated  the         day  of         18  . 
(Signed) 
of 

agent  for 
solicitor   for  the  plaintiff. 

To 

*  "  Wholly  discontinues  this  action,"  op  "  with- 
draws so  much  of  h  claim  in  this  action  as  re- 
lates to,"  &c. 

f  If  not  against  all  the  defendants  add  "  as 
against  the  defendant,"  &c 


B.  20. 


Notice  of  Entry  of  Appearance. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 

Take  notice,  that  have  this  day  entered 
an  appearance  at  the  Central  Office,  Royal 
Courts  of  Justice  [or  at  the  office  of  the 
registrar  of  the  district  registry]  for 

the  defendant  to  the  writ  of  summons 

in  this  action. 

The  said  defendant  require  [or  do  not 
require]  delivery  of  a  statement  of  claim. 

Dated  the         day  of         18  . 
(Signed) 


To 


agent  for 
solicitor   for  the  defendant 


B.  21. 

Notice  of  Cross-examination  of 
Deponents  at  Trial. 

In  the  High  Court  of  Justice. 

Division.  18 

Between 

and 


No. 
Plaintiff, 


Take  notice,  that  the 


Defendant, 
intend  at 
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the  trial  of  this  action  to  cross-examine  the 
several  deponents  named  and  described  in 
the  schedule  hereto  on  their  affidavits  therein 
specified. 

And  also  take  notice  that  you  are  hereby 
required  to  produce  the  said  deponents  for 
such  cross-examination  before  the  Court 
aforesaid. 

Dated  the  day  of         18  . 

(Signed) 
Agent  for 
of 

Solicitor  for  the 

To 

The  Schedule  above  referred  to. 


Name  of 

Address  and 

Date  when 

Deponent 

Description 

Affidavit  Filed 

No. 
Plaintiff, 


B.  22. 

Notice  of  Renewal  or  Writ  of 
Execution. 

In  the  High  Court  of  Justice. 

Division.  18 

Between 

and 

Defendant. 

Take  notice,  that  the  writ  of 
issued  in  this  action  directed  to  the  sheriff 
of 

and  bearing  date  the  day  of 

18    ,  has  been  renewed  for  one  year  from 
the         day  of         18  . 
Dated  the  day  of  18  . 

(Signed) 

Agent  for 
Solicitor  for  the 

To  the  sheriff  of 


B.  23. 

Notice  as  to  Stock  under  Order  XLVL. 
To  the  [here  add  the  name  of  the  Company]. 

Take  notice  that  the  stock  comprised  in 
and  now  subject  to  the  trusts  of  the  [settle- 
ment, v>»B,  dx.  J  referred  to  in  the  affidavit  to 
which  this  notice  is  annexed,  consists  of  the 


following  (that  is  to  say)  [here  specify  the 
stock]. 

This  notice  is  intended  to  stop  the  transfer 
of  the  stock  only,  and  not  the  receipt  of  divi- 
dends [or,  the  receipt  of  the  dividends  on 
the  stock  as  well  as  the  transfer  of  the 
stock]. 

(Signed)  A.B. 


AFFIDAVITS. 
B.  24. 

Affidavit  of  Seevicb  of  Summons. 


In  the  High  Court  of  Justice. 


Between 


Division. 


18 


and 


No. 
Plaintiff, 

Defendant. 


I 

of 

solicitor  for  the  above-named 
make  oath  and  say  as  follows  : — 

I  did  on  the  day  of  18  . 

before  the  hour  of  in  the  noon, 

serve  the  above-named 

in  this  action  with  a  true  copy  duly  stamped 
of  the  summons  hereto  annexed  marked  A, 
by  leaving  it  at  the  of 
the  said 
situate 

with  there 
Sworn  at 

this 

day  of  18 

Before  me 
This  affidavit  is  filed  on  behalf  of  the 


} 


B.  25. 

Affidavit  on  Registration  of  Bill  of 
Sale. 

In  the  High  Court  of  Justice. 

Division.         18  No. 

I 

of 

make  oath  and  say  as  follows : — 

1.  The  paper  writing  hereto  annexed  and 
marked  A  is  a  true  copy  of  a  bill  of  sale,  and 
of  every  schedule  or  inventory  thereto  an- 
nexed or  therein  referred  to,  and  of  every 
attestation  of  the  execution  thereof,  as  made 
and  given  and  executed  by 

2.  The  said  bill  of  sale  was  made  and 
given  by  the  said 

on  the  day  of  18 
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3.  I  was  present  and  saw  the  said 

duly  execute  the  said  bill  of  sale  on  the 
said  day  of  18 

4.  The  said 

resides  at  [date  residence  at  time  of  swearing 
affidavit]  and  is  [state  occupation] 

5.  The  name  subscribed 
to  the  said  bill  of  sale  as  that  of  the  witness 
attesting  the  due  execution  thereof  is  in  the 
proper  handwriting  of  me  this  deponent. 

6.  I  am  a  solicitor  of  the  Supreme  Court, 
and  reside  at 

7.  Before  the  execution  of  the  said  bill  of 
sale  by  the  said 

I  fully  explained  to 
the  nature  and  effect  thereof 
Sworn  at  J 
the        day  of         18  \ 
Before  me, 
This  affidavit  is  filed  on  behalf  of 


B.  26. 

Affidavit  in  Support  of  Garnishee 
Order. 

In  the  High  Court  of  Justice. 

Division.         18  No. 

Between 

Judgment  Creditor, 
and 

Judgment  Debtor. 

the  above-named  judgment  creditor  [or 
solicitor  for  the  above-named  judgment 
creditor]  make  oath  and  say  as  follows  : — 

1.  By  a  judgment  of  the  Court  given  in 
this  action,  and  dated  the        day  of 

18   ,  it  was  adjudged  that  I  [or  the  above- 
named  judgment  creditor]  should  recover 
against  the  above-named  judgment  debtor 
the  sum  of  £  ,  and  costs 

to  be  taxed,  and  the  said  costs  were  by  a 
master's  certificate  dated  the  day 
of  18      allowed  at  £ 

2.  The  said  still  remains 
unsatisfied  to  the  extent  of  and 
interest  amounting  to  £ 

3.  # 

is  indebted  to  the  judgment  debtor 

in  the  sum  of  £  or  thereabouts. 

4.  The  said  is  within  the 
jurisdiction  of  this  Court. 
Sworn  at 

the        day  of  18 
Before  me, 
This  affidavit  is  filed  on  behalf  of  the 

*  Name,  address,  and  description  of  garnishee. 


B.  27. 

Affidavit  on  Interpleader. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant 

I  . 

of 

the  defendant  in  the  above  action  make  oath 
and  say  as  follows  : — 

1.  The  writ  of  summons  herein  was  issued 
on  the  day  of  18  ,  and 
was  served  on  me  on  the  day 
of  18  .  I  have  not  yet  delivered 
a  rtatement  of  defence  herein. 

2.  The  action  is  brought  to  recover 

The  said  *  in  my  possession, 

but  I  claim  no  interest  therein. 

3.  The  right  to  the  said  subject  matter  of 
this  action  has  been  and  is  claimed  t  by 
one  who  J 

4.  I  do  not  in  any  manner  collude  with  the 
said  or  with  the  above- 
named  plaintiff,  but  I  am  ready  to  bring 
into  Court  or  to  pay  or  dispose  of  the 
said  in  such  manner 
as  the  Court  may  order  or  direct. 

Sworn  at 
the  day  of 

18 

Before  me, 
This  affidavit  is  filed  on  behalf  of  the 

•  "Is  "or '•are." 

T  If  claim  in  writing  make  the  writing  an  ex- 
hibit. 

X  State  expectation  of  suit,  or  that  he  has 
already  sued. 


B.  28. 


Affidavit  as  to  Stock  under  Order  XL VI. 

In  the  matter  of  [here  state  the  nature  of  the 
document  comprising  the  stock,  and  add 
the  date  and  other  particulars,  so  far  as 
known  to  the  deponent,  sufficiently  to 
identify  the  document]  ; 

and 

In  the  matter  of  the  Act  of  Parliament, 
5  Vict.  c.  5. 

I  of  make  oath 

and  say  that  according  to  the  best  of  my 
knowledge,  information  and  belief,  I  am  [or 
if  the  affidavit  is  made  by  the  solicitor,  A.B. 
of  is]  beneficially  interested 

in  the  stock  comprised  in  the  [settlement,  will, 
Ac.]  above  mentioned,  which  stock,  accord- 
ing to  the  best  of  my  knowledge  and  belief, 
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now  consists  of  the  stock  specified  in  the 
notice  hereto  annexed. 

This  affidavit  is  filed  on  behalf  of  A.B., 
whose  address  is  [state  address  for  service.] 


JUDGMENTS. 


D.  6a. 

Judgment  after  Trial  of  Questions  of 
Account  by  Referee. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 
The  day  of  18 

The  questions  of  account  in  this  action 

having  been  referred  to 

and  he  having  found  that  there  is  due  from 

the  to  the 

the  sum  of  £  and  directed  that 

the  do  pay  the  costs  of  the 

reference 
It  is  this  day  adjudged  that  the 

recover  against  the  said  £ 

and  costs  to  be  taxed. 


D.  9. 

Judgment  after  Appearance  and  Order 
under  Order  XIV.,  Rule  la. 

In  the  High  Court  of  Justice. 


Between 


Division. 


18 


and 


No. 
Plaintiff, 


Defendant. 
18 

peared  to  the  writ 
e  plaintiff  having 
,  dated  the 


The  day  of 

The  defendant  having  a] 
of  summons  herein,  and  t 
by  the  order  of 
day  of  18     ,  obtained  leave  to  sign 

judgment  under  the  Rules  of  the  Supreme 
Court,  Order  XIV.,  Rule  la,  for' 
It  is  this  day  adjudged  that  the  plaintiff  re- 
cover against  the  defendant  £ 
and  costs  to  be  taxed. 

*  Recite  order. 


The  above  costs  have  been  taxed  and 
allowed  at  £  ,  as  appears  by  a  Master's 
Certificate  dated  the      day  of  18  . 


The  above  costs  have  been  taxed  and 
allowed  at  £  ,  as  appears  by  a 

Master's  Certificate  dated  the  day 
of  18  . 


D.  8. 

Interlocutory  Judgment  in  Default  of 
Appearance  or  Defence  where  De- 
mand UNLIQUIDATED. 

In  the  High  Court  of  Justice. 


Between 


The 
No- 


Division. 


18 


and 
day  of 


No. 
Plaintiff, 

Defendant. 
18 


herein. 

It  is  this  day  adjudged  that  the  plaintiff 
recover  against  the  defendant  f 

to  be  assessed. 

*  "  Appearance  having  been  entered  to  the  writ 
of  summons  "  or  *'  statement  of  defence  or  demur- 
rer having  been  delivered  by  the  defendant." 

t  "  The  value  of  the  goods,"  or  "  damages,"  or 
both,  as  the  case  may  be. 


D.  10. 

Judgment  after  Trial  by  Court  without 
Jury. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 
This  action  having  on  the  day  of 

18     been  tried  before 
and  the  said  on  the  day  of 

18       having  ordered  that  judg- 
ment be  entered  for  the 
for/ 

It  is  this  day  adjudged  that  the 
recover  from  the  £  and  costs 

to  be  taxed. 

The  above  costs  have  been  taxed  and 
allowed  at  £  ,  as  appears  by  a  Master's 
Certificate  dated  the       day  of  18  . 

Judgment  entered  the      day  of      18  . 
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D.  11. 

Judgment  in  Pursuance  of  Order. 


In  the  High  Court  of  Justice 
Division.  18 

Between 

and 


No. 
Plaintiff, 

Defendant. 

dated 


Pursuant  to  the  Order  of 
18  . 
whereby  it  was  ordered 
and  default  having  been  made 

It  is  this  day  adjudged  that  the  plaintiff 
recover  against  the  said  defendant  £ 
and  costs  to  be  taxed. 


The  plaintiff  having  by  a  notice  in  writing 
dated  the  day  of  18  ,* 

It  is  this  day  adjudged  that  the  defendant 
recover  against  the  plaintiff  costs  to  be  taxed. 

•  "  Wholly  discontinued  this  action"  or  "with- 
drawn his  claim  in  this  action  for  "  or  "  withdrawn 
bo  mnch  of  his  claim  in  this  action  as  relates  to  " 
 or  as  the  case  may  be. 


The  above  costs  have  been  taxed  and 
allowed  at  £  ,  as  appears  by  a  Master's 
Certificate  dated  the       day  of  18  . 


The  above  costs  have  been  taxed  and 
allowed  at  £  ,  as  appears  by  a  Master's 
Certificate  dated  the       day  of  18  . 


D.  12. 


Judgment  on  Certificate  of  Registrar 
of  County  Court. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 
The  day  of  18 

This  action  having  been  ordered  under 
section  26  of  the  County  Court  Act,  1856 
(19  &  20  Vict.  c.  108),  to  be  tried  in  the 
County  Court  of  and  the 

Registrar  of  that  Court  having  certified  that 
the  result  was 

It  is  this  day  adjudged  that  recover 
against  £  and  costs  to  be  taxed. 


AFTER 


No. 
Plaintiff, 


D.  14. 

Judgment  for  Plaintiff's  Costs 
Confession  of  Defence. 

In  the  High  Court  of  Justice. 

Division.  18 

Between 

and 

Defendant. 

The  day  of  18  . 

The  defendant  in  his  statement  of  defence 
herein  having  alleged  a  ground  of  defence 
which  arose  after  the  commencement  of  this 
action,  and  the  plaintiff  having  on  the 
day  of  18        delivered  a  confes- 

sion of  that  defence, 

It  is  this  day  adjudged  that  the  plaintiff  re- 
cover against  the  defendant  costs  to  be  taxed. 


The  above  costs  have  been  taxed  and 
allowed  at  £  ,  as  appears  by  a  Master's 
Certificate  dated  the  -   day  of  18 


The  above  costs  have  been  taxed  and 
allowed  at  £  ,  as  appears  by  a  Master's 
Certificate  dated  the       day  of  18  . 


D.  13. 

Judgment  for  Defendant's  Costs  on 
Discontinuance. 


In  the  High  Court  of  Justice 
Division  18 

Between 

and 


The 


day  of 


No. 
Plaintiff, 

Defendant. 
18  . 


D.  15. 

Judgment  for  Costs  after  Acceptance 
of  Money  paid  into  Court. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 
The  day  of  18  t 

The  defendant  having  paid  into  Court  in 
this  action  the  sum  of  £  in  satisfaction 
of  the  plaintiff's  claim,  and  the  plaintiff 
having  by  his  notice  dated  the  day  of 

18  ,  accepted  that  sum  in  satis- 
faction of  his  entire  cause  of  action,  and  the 
plaintiff's  costs  herein  having  been  taxed, 
and  the  defendant  not  having  paid  the  same 
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within  forty-eight  hours  after  the  said  taxa- 
tion ; 

It  is  this  day  adjudged  that  the  plaintiff 
recover  against  the  defendant  costs  to  be 
taxed. 


The  above  costs  have  been  taxed  and 
allowed  at  £  ,  as  appears  by  a  Master's 
Certificate  dated  the      day  of         18  . 


and  having  ordered  that 

judgment  be  entered  for 
subject  to  leave  to  the  to  move 

to  set  aside  the  judgment 
Now  on  motion  before  the  Court  for  judg- 
ment on  behalf  of  the 
the  Court  having 

It  is  this  day  adjudged  that  the  said  judg- 
ment t 

t  "do  stand"  or  "be  set  aside  and  that  the 
recover  against  the  the  Bum 

of  £      and  costs  to  be  taxed." 


D.  16. 

Judgment  whkre  no  Judgment  entered 
at  Trial  by  Juby. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 


Defendant. 
18  . 
18 


♦The  day  of 

This  action  having  on  the 
been  tried  before 

and  a  jury  of  the  of 

and  the  jury  having  found 
and  the  not  having  thought  fit 

to  order  any  judgment  to  be  entered, 
Now  on  motion  before  the  Court  for  judg- 
ment on  behalf  of  the       ,  , 
the  Court  having 

It  is  this  day  adjudged  that  the 
recover  against  the  the  sum 

of  £  and  costs  to  be  taxed. 

*  Date  of  Order  of  Court. 


The  above  costs  have  been  taxed  and 
allowed  at  £  ,  as  appears  by  a  Master's 
Certficate  dated  the       day  of  18  . 

Judgment  entered  the      day  of      18  . 


The  above  costs  have  been  taxed  and 
allowed  at  £  ,  as  appears  by  a  Master's 
Certificate  dated  the      day  of         18  . 

Judgment  entered  the      day  of      18  . 


D.  18. 


Judgment  on  Motion  aftbb  Tbial  or 
Issue. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant. 

•The  day  of  18  . 

fThe  of  fact  arising  in  this 

action  by  the  order  dated  the  day  of 

ordered  to  be  tried  before 
having  on  the  day  of  been 

tried  before  ,  and  the 

having  found  ,  Now  on  motion 

before  the  Court  for  judgment  on  behalf  of 
the  ,  the  Court  having 

It  is  this  day  adjudged  that  the 
recover  against  the  the  sum 

of  £  and  costs  to  be  taxed. 

*  Date  of  Order  of  Court, 
f  "Lanes"  or  "questions." 


D.  17. 

Judgment  after  Motion  on 
served. 

In  the  High  Court  of  Justice 
Division.  18 

Between 

and 


Leave  re- 


No. 
Plaintiff, 


Defendant. 
18  . 
18 


•  The  day  of 

This  action  having  on  the 
been  tried  before 

and  a  jury  of  the  of 

and  the  jury  having  found 

»  Date  of  Order  of  Court. 
Vol,  49. — Obsess  and  Rums. 


The  above  costs  have  been  taxed  and 
allowed  at  £  ,  as  appears  by  a  Master's 
Certificate  dated  the      day  of  18  . 

Judgment  entered  the      day  of      18  . 


D.  19. 

Judgment  on  Motion  generally. 

In  the  High  Court  of  Justice. 

Division.  18 

Between 

and 

Defendant. 

G 


No. 
Plaintiff, 
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JThe  day  of  18 

This  action  having  on  the  day  of 

18      come  on  before  the  Court 
on  motion  for  judgment  on  behalf  of  the 
,  and  the  Court  after  hearng 

counsel  for  the 
having  ordered  that§ 

It  is  this  day  adjudged  that  the 
recover  against  the  the  sum  of  £ 

and  costs  to  be  taxed. 

t  Date  of  Order  of  Court. 
§  As  in  Order  of  Court. 

The  above  costs  have  been  taxed  and 
allowed  at  £  ,  as  appears  by  a  Master's 

Certificate  dated  the         day  of         18  . 

Judgment  entered  the         day  of 
•18  . 


PRAECIPES. 


E.  10. 

Distringas  against  Ex-Shrrift. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant. 
Seal  a  writ  of  distringas  nuper  vicecomiiem 
quod  venditioni  exponat,   directed  to  the 
sheriff  of  ,  to  sell  the  goods  and 

of 

,  taken  under  a  writ  of  fieri 
facias  in  this  action  tested  the 
day  of         18  . 
Dated  the         day  of  18 
(Signed) 
(Address) 

Solicitor  for  the 


E.  U. 

Inquiry. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant. 

Seal  a  writ  of  inquiry  directed  to  the 
sheriff  of  to  assess  the  damages  in 

this  action. 

Judgment  dated 

Dated  the  '      day  of         18  . 
(Signed) 
(Address) 

Solicitor  for  the 


E.  12. 

Certiorari. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant. 
Seal  in  pursuance  of  order  dated 
a  writ  of  certiorari  directed  to 
Dated  the         day  of         18  . 
(Signed) 
(Address) 

Solicitor  for  the 


E.  13. 


Prohibition. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

In  the  matter  of  a  certain  now  de- 

pending in  the  Court. 

Between  Plaintiff, 
and 

Defendant. 
Seal  a  writ  of  prohibition  directed  to  the 
Judge  of  the  above-named  Court  and  to  the 
above-named  plaintiff  to  prohibit  them  from 
further  proceeding  in  the  said 
18 

Dated  the         day  of         18  . 
(Signed) 
(Address) 

Solicitor  for  the 


E.  14. 

Mandamus. 

In  the  High  Court  of  Justice. 

Division  18  No. 

Between  Plaintiff, 
and 

Defendant. 
Seal  in  pursuance  of  order  dated 
a  writ  of  mandamus  directed  to 
commanding  to  , 

returnable 
Dated  the         day  of  18  . 

|ia*dress) 

Solicitor  for  the 
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E.  15. 

Habeas  Corpus  ad  Testificandum. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant. 
Seal  in  pursuance  of  order  dated 
a  writ  of  habeas  corpus  ad  testificandum 
directed  to  the  to  bring 

before 

Dated  the  day  of  18 

(Signed) 
(Address) 

Solicitor  for  the 


E.  16. 

Commission  to  examine  Witnesses. 

In  the  High  Court  of  Justice. 

Division  18  No. 

Between  Plaintiff, 
and 

Defendant. 
Seal  in  pursuance  of  order  dated 
a  writ  in  the  nature  of  a  mandamus  or 
commission  to  examine  witnesses  directed 
to 

Dated  the  day  of  18 

Signed) 
Address) 

Solicitor  for  the 


E;  17. 

Commission  of  Partition. 

In  the  High  Court  of  Justice. 

Division  18  No. 

Between  Plaintiff 
and 

Defendant 
Seal  in  pursuance  of  order  dated 
a  commission  of  partition  directed  to 
Returnable 

Dated  the  day  of  18  . 

Signed) 
Address) 

Solicitor  for  the 


E>  18. 

Amended  Summons. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant. 
Amend  in  pursuance  of  order  [or  fiat] 
dated  the  writ  of  summons  in 

this  action  by  • 
Dated  the  day  of  18  . 

(Signed) 
(Address) 

Solicitor  for  the 

*  Set  out  amendments  when  required. 


E;  19; 

Renewed  Summons. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant. 
Seal  in  pursuance  of  order  dated  , 
a  renewed  writ  of  summons  in  this  action, 
indorsed  as  follows 
Dated  the  day  of  18  . 

(Signed) 
(Address) 

Solicitor  for  the 


E.  20. 

SUBPCBNA. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 

Seal  writ  of  subpoena 
on  behalf  of  the 
directed  to 
returnable 
Dated  the  day  of  18  . 

Signed) 
Address) 
.  Solicitor  for  the 
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E.  2L 

Entry  of  Appearance. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff 
and 

Defendant. 

Enter  an  appearance  for 

in  this  action 
Dated  the  day  of  18  . 

(Signed) 
of  • 
Agent  for 
of 

The  said  defendant  require 
a  statement  of  claim  to  be  delivered. 

*  If  this  address  be  beyond  three  miles  from 
the  Royal  Courts  of  Justice,  an  address  for  service 
within  three  miles  thereof  must  be  given. 


No. 
Plaintiff, 


E.  22. 

Entry  of  Appearance  limiting  Defence. 

In  the  High  Court  of  Justice. 
Division.  18 
Between 

and 

Defendant. 

Enter  an  appearance  for  the  defendant 
in  this  action.    The  said  defendant 
limits  his  defence  to  part  only  of  the  pro- 
perty mentioned  in  the  writ  of  summons, 
namely,  to 
The  address  of  is 
Dated  the  day  of  18  . 

(Signed) 
of* 
Agent  for 
of 

The  said  defendant  require 
a  statement  of  claim  to  be  delivered. 

*  If  this  address  be  beyond  three  miles  from 
tbe  Royal  Courts  of  Justice,  an  address  for  service 
within  three  miles  thereof  must  be  given. 


E.  23. 

Entry  op  Appearance,  Ordor  L.,  Rule  4. 
In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant, 
Enter  an  appearance  for  ,  who 

has  been  served  with  an  order  dated  the 


day  of         to  carry  on  and  prosecute  the 
proceedings  in  this  action. 
Dated  the  day  of  18  . 

(Signed) 
of* 
Agent  for 
of 

*  If  this  address  be  beyond  three  miles  from 
the  Royal  Courts  of  Justice,  an  address  for  service 
within  three  miles  thereof  must  be  given. 


E.  24. 

Entry  of  Appearance,  Order  XVI. 
Rule  18. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant 

Enter  an  appearance  for 
to  the  notice  issued  in  this  action  on  the 
day  of  18    by  the  defendant 

under  the  Rules  of  the  Supreme  Court, 
Order  XVI.  Rule  18. 

Dated  the         day  of  18 
(Signed) 
of  * 
Agent  for 
of 

The  said  defendant  require 
a  statement  of  claim  to  be  delivered. 

*  If  this  address  be  beyond  three  miles  from 
the  Royal  Courts  of  Justice,  an  address  for  ser- 
vice within  three  miles  thereof  must  be  given. 


E.  25. 

Entry  of  Appearance  to  Counter-Claim. 

In  the  High  Court  of  Justice. 

■  ■  18  No. 

Plaintiff, 


Between 


Division. 

and 


Defendant. 
Enter  an  appearance  for 
to  the  counter-claim  of  the  above-named  de- 
fendant in  this  action. 

Dated  the         day  of  18 
(Signed) 
off 
Agent  for 
of 

t  If  this  address  be  beyond  three  miles  from 
the  Royal  Courts  of  Justice,  an  address  for  ser- 
vice within  three  miles  thereof  must  l«  given. 
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B.  26. 

Entky  or  Action  foe  Trial. 
In  the  High  Court  of  Justice. 


Between 


Division. 


and 


Enter  this  action  for  trial. 
Dated  the         day  of 
(Signed) 
(Address) 


18  No. 
Plaintiff, 

Defendant. 

18 


E.  27. 
Entky  of  Appeal. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant. 

Enter  this  appeal  from  the  order  [or  judg- 
ment] of  in  this  action, 
dated  the         day  of  18 

(Signed) 

(Address) 


E.  28. 

Entry  of  Dxmurbbb  fob  Argument. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant. 

Enter  for  argument   the  demurrer  of 
to  the  in  this 

action. 

Dated  the        day  of  18 


E.  30. 

Entry  of  Special  Cask. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant. 
Set  down  the  dated  the 

day  of  18     of  Mr. 

the  referee  in  this  for  hearing  as 

a  special  case. 

Dated  the         day  of  18 


E.  31. 

Memorandum  of  Service  of  Notice  of 
Judgment. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant. 

Enter  memorandum  of  service  of  notice 
of  judgment  made  in  this  action,  and  dated 
the         day  of  18   ,  on  the  under- 

mentioned persons,  viz.  : — 


Name  of  Party  served 


Date  of  Service 


Dated  the         day  of 
(Signed) 
(Address) 


18 


E.  29. 

Entry  for  Argument  generally. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant. 

Set  down  for  argument  the 
Dated  the         day  of  18 


E.  32. 
Search. 
In  the  High  Court  of  Justice. 


Division. 


Search  for 
Dated  the 


|g%ned) 


day  of 


(Address) 
Agent  for 
Solicitor  for 


18  No. 


18 
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WRITS. 
F.  la. 

Fieri  Facias  on  Order  foe  Costs. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant. 

Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, Queen,  Defender  of  the  Faith,  to  the 
sheriff  of  greeting  :  We  com- 

mand you,  that  of  the  goods  and  chattels 
of  in  your  bailiwick  you  cause 

to  be  made  the  sum  of  for  certain 

costs  which  by  an  order  of  Our  High  Court 
of  Justice,  dated  the         day  of 
18    were  ordered  to  be  paid  by  the  said 
to  and  which  have 

been  taxed  and  allowed  at  the  said  sum,  and 
interest  on  the  Baid  sum  at  the  rate  of  £4 
per  centum  per  annum  from  the  day 
of  18   ,  and  that  you  have  the  said 

sum  and  interest  before  us  in  our  said 
Court,  immediately  after  the  execution  here- 
of, to  be  rendered  to  the  said 
And  in  what  manner  you  shall  have  executed 
this  our  writ  make  appear  to  us  immediately 
after  the  execution  hereof.  And  have  there 
then  this  writ. 

Witness,  Hugh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  18  Levy 

£  and  £  for  costs  of  execution, 
&c. ,  and  also  interest  on  £  at  4i.  per 
centum  per  annum  from  the  day  of 
18  ,  until  payment ;  besides  sheriff's 
poundage,  officers'  fees,  costs  of  levying,  and 
all  other  legal  incidental  expenses. 

This  writ  was  issued  by 


of  agent  for  of 

solicitor   for  the 

The  is  a  and  resides 

at  in  your  bailiwick. 


F.  11. 

Delivery  oft  Assessed  Value. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 


Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, Queen,  Defender  of  the  Faith,  to  the 
sheriff  of 

greeting. 

We  command  you  that  without  delay  you 
cause  to  be  returned  to 
the  following  chattels,  namely  * 
which  the  said 

lately  f 

in  an  action  in  our  High  Court  of  Justice. 

And  we  further  command  you  that  if  the 
said  chattels  cannot  be  found  in  your  baili- 
wick, then  of  the  goods  and  chattels  of  the 
said  in  your  bailiwick  you  cause 

to  be  made  £  X  •    And  in  what  man- 

ner you  shall  have  executed  this  our  writ 
make  appear  to  us  in  our  said  Court  imme- 
diately after  the  execution  hereof.  And 
have  there  then  this  writ. 

Witness,  Hugh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  in  the  year 

of  Our  Lord  One  Thousand  Eight  Hundred 
and 

If  the  chattels  cannot  be  found  in  your 
bailiwick,  levy  £  the  assessed  value 

thereof,  and  interest  thereon  at  41.  per  cen- 
tum per  annum,  from  the         day  of 
18    until  payment,  besides  sheriff's  pound- 
age, officers'  fees,  costs  of  levying,  and  all 
other  legal  incidental  expenses. 

*  Enumerate  chattels  recovered  by  judgment 
for  the  return  of  which  execution  has  been  or- 
dered to  issue. 

f  "Recovered  against"  or  "was  ordered  to 
deliver  to  the  said." 

%  The  assessed  value  of  the  chattels. 

This  writ  was  issued  by 
of  agent  for 

of  solicitor  to  the 

who  reside  at 


The  defendant  is  a 
and  reside   at  in  your  bailiwick. 


F.  12. 

Distringas  against  Ex-Sheriff. 

tn  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 
Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
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land.  Queen,  Defender  of  the  Faith,  to  the 
sheriff  of 

greeting. 

We  command  yon  that  you  distrain 
late  sheriff  of  your  county  aforesaid  by  all 
his  land  and  chattels  in  your  bailiwick,  so 
that  neither  he  nor  anyone  by  him  do  lay 
hands  on  the  same  until  you  shall  have 
another  command  from  us  in  that  behalf,  and 
that  you  answer  to  us  for  the  issues  of  the 
same,  so  that  the  said  expose 
for  sale  and  sell  or  cause  to  be  sold  for  the 
best  price  that  can  be  gotten  for  the  same, 
those  goods  and  chattels  which  were  of 
in  your  bailiwick,  to  the  value  of  £  ,  * 

the  sum  of  £  which 
lately  before  us  in  Our  High  Court  of  Jus- 
tice in  a  certain  action  wherein 
plaintiff  and  defendant  , 

by  a  t  of  our  said  Court  bearing 

date  the  day  of  ,  was  J 

to  be  paid  by  the  said 
to  the  said  ,  and  of  the  sum  of 

£  ,  the  amount  at  which  the  costs  in 

the  said  f  mentioned  have  been 

taxed  and  allowed,  and  of  interest  on  the 
said  sum  of  £  at  the  rate  of  41. 

per  centum  per  annum  from  the  day 
of  ,  and  on  the  said  sum  of  £  at 
the  same  rate  from  the  day  of  , 

which  goods  and  chattels  he  lately  took  by 
virtue  of  our  writ,  and  which  remain  in  his 
hands  for  want  of  buyers,  as  the  said  late 
sheriff  hath  lately  returned  to  us  in  our  said 
Court.  And  have  the  money  arising  from 
such  sale  before  us  in  our  said  Court  imme- 
diately after  the  execution  hereof,  to  be 
paid  to  the  said  .   And  have 

there  then  this  writ. 

Witness,  Hugh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  in  the  year 

of  Our  Lord  One  Thousand  Eight  Hundred 
and 

*  "  The  amount  of,"  or  "  part  of." 
t  "Judgment,"  or  "order." 
t  u  Adjudged,"  or  "  ordered." 


This  writ  was  issued  by 
of  agent  for  of 

solicitor  for  the  who  reside 

at 


F.  13. 

Fieei  Facias  on  Judgment  Removed  from 
Lord  Mayor's  Court. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 

Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, Queen,  Defender  of  the  Faith,  to  the 
sheriff  of  greeting : 

Whereas  by  the  judgment  of  the  Mayor's 
Court,  London,  it  has  been  adjudged  that 
the  said  recover  against  the  said 

the  sum  of  * 

And  whereas  this  judgment  has  been  re- 
moved into  our  High  Court  of  Justice,  and 
has  become  of  the  same  effect  as  a  judgment 
recovered  in  that  Court : 

And  whereas  the  costs  attendant  on  the 
removal  of  the  said  judgment  were  on  the  t 
day  of  18     ,  taxed  and 

allowed  at  | 

Therefore  we  command  you,  that  of  the 
goods  and  chattels  of  the  said 
in  your  bailiwick,  you  cause  to  be  made  the 
said  Bums  of  £  *  and  £  X  with 

interest  thereon  at  the  rate  of  41.  per  centum 
per  annum  from  the  said  t  day  of 
18  ,  and  that  you  have  that  money  and 
interest  before  us  in  our  said  Court  imme- 
diately after  the  execution  hereof,  to  be 
rendered  to  the  said  And  in 

what  manner  you  shall  have  executed  this 
our  writ  make  appear  to  us  in  our  said 
Court  immediately  after  the  execution  here- 
of.   And  have  then  there  this  writ. 

Witness,  Hugh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  in  the  year 

of  Our  Lord  One  Thousand  Eight  Hundred 
and 

Levy  £  ,  and  £  for  costs  of 

execution,  and  also  interest  on  £ 
at  41.  per  centum  per  annum,  from  the 
day  of  18     ,  until  payment ;  besides 

sheriff's  poundage,  officer's  fees,  costs  of 
levying,  and  all  other  legal  incidental  ex- 
penses. 

•  Debt  and  Costa. 

J Day  of  removal. 
Costs  of  removal. 


The  defendant  is  a 
and  resides  at 


in  your  bailiwick. 


This  writ  was  issued  by 
of  agent  for 

solicitor   for  the  said  plaintiff. 


of 


The  defendant  is  a  and  resides 

at  in  your  bailiwick. 
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G.  1. 

Scbpcena  Aj>  Testificandum  (General 
Form). 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 

Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land Queen,  Defender  of  the  Faith,  to  * 

greeting  ;  We  command  you  to 
attend  before  at 
on         day  the  day  of  18  . 

at  the  hour  of  in  the         noon,  ana 

so  from  day  to  day  until  the  above  cause  is 
tried,  to  give  evidence  on  behalf  of  the  t 

Witness,  Hugh  MacCaxmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of         in  the  year 

of  Our  Lord  One  Thousand  Eight  Hundred 
and 

*  The  names  of  three  witnesses  may  be  in- 
serted. 

f  "  Plaintiff"  or  "  Defendant" 


No. 
Plaintiff, 


G.  3. 

Subpcena  Ad  Testificandum  at  Assizes. 

In  the  High  Court  of  Justice. 

Division.  18 

Between 

and 

Defendant. 
Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, Queen,  Defender  of  the  Faith,  to* 

greeting :  We  command  you 
to  attend  before  our  justices  assigned  to  take 
the  assizes  in  and  for  the  county  of 
to  be  holden  at 

on         day  the  day  of  18  , 

at  the  hour  of  in  the  noon,  and 

so  from  day  to  day  during  the  said  assises, 
until  the  above  cause  is  tried,  to  give  evi- 
dence on  behalf  of  the 

Witness,  Hugh  MacCalmont,  Earl 
0airn8,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  in  the  year 

of  Our  Lord  One  Thousand  Eight  Hundred 
and 

*  The  names  of  three  witnesses  may  be  in- 
serted. 


G.  2. 

Subpcena  Duces  Tecum  (General  Form). 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 

Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land Queen,  Defender  of  the  Faith,  to  * 

greeting :  We  command  you 
to  attend  before  at 
on         day  the  day  of  18  , 

at  the  hour  of         in  the  noon,  and 

so  from  day  to  day  until  the  above  cause  is 
tried,  to  give  evidence  on  behalf  of  the 
and  also  to  bring  with  you  and  produce  at 
the  time  and  place  aforesaid  t 

Witness,  Hugh  MaoCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  in  the  year 

of  Our  Lord  One  Thousand  Eight  Hundred 
and 

*  The  names  of  three  witnesses  may  be  in- 
serted. 

f  Specify  documents  to  be  produced. 


G.4. 

Subpcena  Duces  Tecum  at  Assizes. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 
Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, Queen,  Defender  of  the  Faith,  to  • 

greeting :  We  command  you 
to  attend  before  our  justices  assigned  to  take 
the  assizes  in  and  for  the  county  of 
to  be  holden  at 

on  day  the  day  of 

18  ,  at  the  hour  of  in  the  noon, 
and  so  from  day  to  day  during  the  said  as- 
sizes, until  the  above  cause  is  tried,  to  give 
evidence  on  behalf  of  the  ,  and 

also  to  bring  with  you  and  produce  at  the 
time  and  place  aforesaid  t 

Witness,  Hugh  MaoCalmont,  Earx 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  in  the  year 

of  Our  Lord  One  Thousand  Eight  Hundred 
and 

*  The  names  of  three  witnesses  may  be  in- 
serted. 

f  Specify  documents  to  be  produced. 
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G.  5.  . 

Subpoena  Ad  Tkstiticandum  at  Sittings 
of  High  Cottrt. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 

Victoria;  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, Queen,  Defender  of  the  Faith,  to* 
greeting :  We  command  you  to  attend  at  the 
sittings  of  the  Division  of 

our  High  Court  of  Justice,  for  t 
to  be  holden  at  on  day 

the  day  of  18   ,  at  the 

hour  of  in  the  noon,  and  so 

from  day  to  day  during  the  said  sittings,  un- 
til the  above  cause  is  tried,  to  give  evidence 
on  behalf  of  the 

Witness,  Hugh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  in 

the  year  of  Our  Lord  One  Thousand  Eight 
Hundred  and 

*  The  names  of  three  witnesses  may  be  in- 
serted. 

f  London  or  Westminster. 


G.  6. 

Subposna  Ducks  Tkcum  at  Sittings  op 
High  Court. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 
Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, Queen,  Defender  of  the  Faith,  to  * 
We  command  you  to  attend  at  the  sittings 
of  the  Division  of  our  High 

Court  of  Justice  fort  ,  to  be 

holden  at  on  day 

the  day  of  18   ,  at  the 

hour  of  o'clock  in  the  noon, 

and  so  from  day  to  day  until  the  above  cause 
is  tried,  to  give  evidence  on  behalf  of 
the  and  also  to  bring  with  you 

and  produce  at  the  time  and  place  afore- 
said J 

*  The  names  of  three  witnesses  may  he  in- 
serted. 

f  London  or  Westminster. 
%  8pecify  document*  to  be  produced. 
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Witness,  Hugh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  in 

the  year  of  our  Lord  One  Thousand  Eight 
Hundred  and 


G.  7. 

Writ  op  Inquiry  por  Assessment  op 
Damages. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 

Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, Queen,  Defender  of  the  Faith,  to  the 
sheriff  of  greeting. 

Whereas  it  has  been  adjudged  that  the 
plaintiff  recover  against  the  defendant  da- 
mages to  be  assessed 

Therefore  we  command  you,  that  by  the 
oaths  of  twelve  good  and  lawful  men  of  your 
bailiwick  you  inquire  what  damages  the  plain- 
tiff is  entitled  to  recover  under  the  said  judg- 
ment, and  that  forthwith  thereafter  you  send 
the  inquisition  which  you  shall  take  there- 
upon to  our  said  Court,  under  your  seal,  and 
the  seals  of  those  by  whose  oaths  you  take 
the  inquisition,  together  with  this  writ. 

Witness,  Hugh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day 

of  in  the  year  of  Our  Lord  One 

Thousand  Eight  Hundred  and 

This  writ  was  issued  by 
of  agent  for 

of  solicitor  for  the 

who  reside  at 


The  defendant  is  a 
reside  at 


and 

in  your  bailiwick. 


G.  8. 

Certiorari  to  County  Court. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 
Victoria,  bv  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
Ji 
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land,  Queen,  Defender  of  the  Faith,  to  the 
Judge  of  the  County  Court  holden  at 
greeting. 

We,  willing  for  certain  causes  to  be  certi- 
fied of  a  plaint  levied  in  our  Court  before 
you  against  at  the  suit 

of  command  you  that 

Ku  send  to  us  forthwith  in  the 
vision  of  our  High  Court  of  Justice  the 
said  plaint  with  all  things  touching  the  same, 
as  fully  and  entirely  as  the  same  remain  in 
our  said  Court  before  you,  by  whatsoever 
names  the  parties  may  be  called  therein,  to- 
gether with  this  writ,  that  we  may  further 
cause  to  be  done  thereupon  what  of  right  we 
shall  see  fit  to  be  done. 

Witness,  Hcjoh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  ,  in 

the  year  of  Our  Lord  One  Thousand  Eight 
Hundred  and 

This  writ  was  issued  by 
of  agent  for 

of  solicitor  for  the 

who  reside  at 


G.  10. 

Prohibition. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 
Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, Queen,  Defender  of  the  Faith,  to  the 
[Judge  of  the  County  Court  holden  at] 
and  to  [name  of  plaintiff]  of 
greeting. 

Whereas  we  have  been  given  to  under- 
stand that  you  the  said  have 
[entered  a  plaint  against]  CD.  in  the  said 
Court,  and  that  the  said  Court  has  no  juris- 
diction in  the  said  [cause]  or  to  hear  and  de- 
termine the  said  [plaint]  by  reason  that 
[state  facts  shotting  want  of  jurisdiction]. 

We  therefore  hereby  prohibit  you  from 
further  proceeding  in  the  said  [action]  in  the 
said  Court. 

Witness,  Hugh  MaoCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  in 

the  year  of  Our  Lord  One  Thousand  Eight 
Hundred  and 


G.  9. 

Certiorari  (General). 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 

Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, Queen,  Defender  of  the  Faith,  to 
the  greeting. 

We,  willing  for  certain  causes  to  be  certi- 
fied of  command  you  that 
you  send  to  us  in  our  High  Court  of  Justice 
on  the  day  of 
aforesaid,  with  all  things  touching  the 
same,  as  fully  and  entirely  as  they  remain 
in  ,  together  with  this 
writ,  that  we  may  further  cause  to  be  done 
thereupon  what  of  right  we  shall  see  fit  to  be 
done. 

Witness,  Hugh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  ,  in 

the  year  of  Our  Lord  One  Thousand  Eight 
Hundred  and 

This  writ  was  issued  by 
of  agent  for 

of  solicitor  for  the 

who  reside  at 


This  writ  was  issued  by 
of  agent  for 

of  solicitor  for  the 

who  reside  at 


G.  11. 

Commission  to  Examine  Witnesses. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Between  Plaintiff, 
and 

Defendant. 
Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, Queen,  Defender  of  the  Faith,  to 
of 
and 
of 

Commissioners  named  by  and  on  behalf  of 

the 

and  to 

of 

and 

of 

Commissioners  named  by  and  on  behalf  of 
the 

greeting  :  Know  yo  that  we  in  confidence  of 
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jour  prudence  and  fidelity  have  appointed 
you  and  by  these  presents  give  you  power 
and  authority  to  examine  on  interrogatories 
and  vivd  voce  as  hereinafter  mentioned  wit- 
nesses on  behalf  of  the  said 
and  respectively  at 

before  you  or  any  two  of  you,  so  that  one 
Commissioner  only  on  each  side  be  present 
and  act  at  the  examination. — And  we  com- 
mand you  as  follows  : — 

1.  Both  the  said  and  the 

said  shall  be  at  liberty  to 

examine  on  interrogatories  and  vivd  voce  on 
the  subject  matter  thereof  or  arising  out  of 
the  answers  thereto  such  witnesses  as  shall 
be  produced  on  their  behalf,  with  liberty  to 
the  other  party  to  cross-examine  the  said 
witnesses  on  cross-interrogatories  and  vivd 
voce  on  the  subject  matters  thereof  or  arising 
out  of  the  answers  thereto,  the  party  pro- 
ducing any  witness  for  examination  being 
at  liberty  to  re-examine  him  vivd  voce  ;  and  aU 
such  additional  vivd  voce  questions,  whether 
on  examination,  cross-examination,  or  re- 
examination, shall  be  reduced  into  writing; 
and  with  the  answers  thereto  shall  be  re- 
turned with  the  said  Commission. 

2  Not  less  than  days  before  the 

examination  of  any  witness  on  behalf  of 
either  of  the  said  parties,  notice  in  writing, 
signed  by  any  one  of  you,  the  Commissioners 
of  the  party  on  whose  behalf  the  witness  is 
tern  be  examined,  and  stating  the  time  and 
place  of  the  intended  examination  and  the 
names  of  the  witnesses  to  be  examined, 
shall  be  given  to  the  Commissioners  of  the 
other  party  by  delivering  the  notice  to  them, 
or  by  leaving  it  at  their  usual  place  of  abode 
or  business,  and  if  the  Commissioners  or 
Commissioner  of  that  party  neglect  to  attend 
pursuant  to  the  notice,  then  one  of  you,  the 
Commissioners  of  the  party  on  whose  behalf 
the  notice  is  given,  shall  be  at  liberty  to  pro- 
ceed with  and  take  the  examination  of  the 
witness  or  witnesses  ex  parte,  and  adjourn 
any  meeting  or  meetings,  or  continue  the 
same  from  day  to  day  until  all  the  witnesses 
intended  to  be  examined  by  virtue  of  the 
notice  have  been  examined,  without  giving 
any  further  or  other  notice  of  the  subsequent 
meeting  or  meetings. 

3.  In  the  event  of  any  witness  on  his 
examination,  cross-examination,  or  re-exami- 
nation producing  any  book,  document,  letter, 
paper,  or  writing,  and  refusing  for  good 
cause  to  be  stated  in  his  deposition  to  part 
with  the  original  thereof,  then  a  copy  thereof, 
or  extract  therefrom,  certified  by  the  Com- 
missioners or  Commissioner  present  and 
acting  to  be  a  true  and  correct  copy  or  extract, 
shall  be  annexed  to  the  witness's  deposi- 
tion. 


4.  Each  witness  to  be  examined  under 
this  Commission  shall  be  examined  on  oath, 
affirmation,  or  otherwise  in  accordance  with 
his  religion  by  or  before  the  CommisssionerB 
or  Commissioner  present  at  the  examination. 

5.  If  any  one  or  more  of  the  witnesses  do 
not  understand  the  English  language  (the 
interrogatories,  cross-interrogatories,  and 
vivd  voce  questions,  if  any,  being  previously 
translated  into  the  language  with  which  he 
or  they  is  or  are  conversant),  then  the 
examination  shall  be  taken  in  English  through 
the  medium  of  an  interpreter  or  interpreters 
to  be  nominated  by  the  Commissioners  or 
Commissioner  present  at  the  examination, 
and  to  be  previously  sworn  according  to  his 
or  their  several  religions  by  or  before  the 
said  Commissioners  or  Commissioner  truly 
to  interpret  the  questions  to  be  put  to  the 
witness  and  his  answers  thereto. 

6.  The  depositions  to  be  taken  under  this 
Commission  shall  be  subscribed  by  the  wit- 
ness or  witnesses,  and  by  the  Commissioners 
or  Commissioner  who  shall  have  taken  the 
depositions. 

7.  The  interrogatories,  cross-interroga- 
tories, and  depositions,  together  with  any 
documents  referred  to  therein,  or  certified 
copies  thereof  or  extracts  therefrom,  shall 
be  sent  to  the  Senior  Master  of  the  Supreme 
Court  of  Judicature  on  or  before  the 

day  of  enclosed  in  a  cover 

under  the  seals  or  seal  of  the  Commissioners 
or  Commissioner. 

8.  Before  you  or  any  of  you,  in  any  man- 
ner act  in  the  execution  hereof  you  shall 
severally  take  the  oath  hereon  indorsed  on 
the  Holy  Evangelists  or  otherwise  in  such 
other  manner  as  is  sanctioned  by  the  form  of 
your  several  religions  and  is  considered  by 
you  respectively  to  be  binding  on  your  re- 
spective consciences. 

And  we  give  you  or  any  one  of  you 
authority  to  administer  such  oath  to  the 
other  or  others  of  you. 

Witness,  Hugh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  ,  in 

the  year  of  Our  Lord  One  Thousand  Eight 
Hundred  and 

This  writ  was  issued  by 

of 

agent  for 

solicitor   for  the 
who  reside  at 

Witnr88Rs'  Oath. 
Ton  are  true  answer  to  make  to  all  such 
questions  as  shall  be  asked  you,  without 
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favour  or  affection  to  either  party,  and 
therein  you  shall  apeak  the  truth,  the  whole 
truth,  and  nothing  but  the  truth. 

So  help  you  God. 

Commissioners'  Oath. 
You  shall,  according  to  the  best  of  your 
skill  and  knowledge,  truly  and  faithfully, 
and  without  partiality  to  any  or  either  of  the 
parties  in  this  cause,  take  the  examinations 
and  depositions  of  all  and  every  witness  and 
witnesses  produced  and  examined  by  virtue 
of  the  Commission  within  written.  So  help 
you  God. 

Interpreter's  Oath. 
Tou  shall  truly  and  faithfully,  and  without 
.partiality  to  any  or  either  of  the  parties  in 
this  cause,  and  to  the  best  of  your  ability, 
interpret  and  translate  the  oath  or  oaths, 
affirmation  or  affirmations  which  he  shall 
administer  to,  and  all  and  every  the  questions 
which  shall  be  exhibited  or  put  to,  all  and 
every  witness  and  witnesses  produced  before 
and  examined  by  the  Commissioners  named  in 
the  Commission  within  written,  as  far  forth 
as  you  are  directed  and  employed  by  the  said 
Commissioners,  to  interpret  and  translate 
the  same  out  of  the  English  into  the  language 
of  such  witness  or  witnesses,  and  also  in  like 
manner  to  interpret  and  translate  the  re- 
spective depositions  taken  and  made  to  such 
questions  out  of  the  language  of  such  witness 
or  witnesses  into  the  English  language.  So 
help  you  God. 

Clerk's  Oath. 

You  shall  truly,  faithfully,  and  without 
partiality  to  any  or  either  of  the  parties  in 
this  cause,  take,  write  down,  transcribe,  and 
engross  all  and  every  the  questions  which 
shall  be  exhibited  or  put  to  all  and  every 
witness  and  witnesses,  and  also  the  depo- 
sitions of  all  and  every  such  witness  and 
witnesses  produced  before  and  examined  by 
the  said  Commissioners  named  in  the  Com- 
mission within  written,  as  far  forth  as  you 
are  directed  and  employed  by  the  Com- 
missioners to  take,  write  down,  transcribe  or 
engross  the  said  questions  and  depositions. 
So  help  you  God. 

Direction  of  Interrogatories,  &c,  when 
returned  by  the  Commissioners. 

The  Senior  Master  of  the  Supreme 
Court  of  Judicatukb,  Royal  Courts  of 
Justice,  London. 


G.  12. 

Habeas  Corpus  ad  Testificandum. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant. 
.  Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
Queen,  Defender  of  the  Faith,  to  the  [keeper 
of  our  prison  at] 
We  command  you  that  you  bring 
,  who  it  is  said  is  detained  in  our  prison 
under  your  custody  ,  before 

at  on         day  the 

day  of         at  the  hour  of         in  the 
noon,  and  so  from  day  to  day  until  the 
above  action  is  tried,  to  give  evidence  on 
behalf  of  the  And  that  immediately 

after  the  said  shall  have  so  given 

his  evidence  you  safely  conduct  him  to  the 

C"  ton  from  which  he   shall  have  been 
ught. 

Witness,  Hugh  MacCalmont,  Earl 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  in  the  year  of 
Our  Lord  One  Thousand  Eight  Hundred 
and 

This  writ  was  issued  by 

of 

agent  for 
of 

solicitor  for  the  who  reside  at 
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Summons  (General  Form). 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  Plaintiff, 
and 

Defendant. 

Let  all  parties  concerned  attend  the  Judge 
[or  Master]  in  Chambers  on  day  the 

day  of  18  ,  at  o'clock 
in  the  noon,  on  the  hearing  of  an  appli- 
cation on  the  part  of 

Dated  the  day  of  18 

This  summons  was  taken  out  by 
of  solicitor  for 

To 
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H.  2. 

Order  (General  Form). 

In  the  High  Court  of  Justice. 

Division.  18  No. 

•Judge  [or  Master]  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing  , 
and  upon  reading  the  affidavit  of 
filed  the         day  of         18      ,  and 

It  is  ordered 
and  that  the   costs  of   this  application 
be 

Dated  the         day  of  18 
*  Insert  name  of  Judge  or  Master. 


H.  5. 

Order  unt>kb  Order  XIV.,  No.  2. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing  , 
and  upon  reading  the  affidavit  of 
filed  the         day  of         18   ,  and 

It  is  ordered  that  the  defendant  be  at 
liberty  to  defend  this  action  by  delivering  a 
statement  of  defence  within  days  after 
delivery  of  the  plaintiffs  statement  of  claim, 
and  that  the  costs  of  this  application  be 

Dated  the         day  of  18  . 


H.3. 

Order  for  Time. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 
Upon  hearing  , 
and  upon  reading  the  affidavit  of 
filed  the         day  of         18      ,  and 
It  is  ordered  that  the  shall  have 

time,  and  that  the  costs  of  this 
application  be 
Dated  the  day  of  18 


H.  4. 


No. 


Order  under  Order  XIV.,  No.  1. 

In  the  High  Court  of  Justice. 
Division.  18 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing  , 
and  upon  reading  the  affidavit  of 
filed  the         day  of         18      ,  and 

It  is  ordered  that  the  plaintiff  may  sign 
final  judgment  in  this  action  for  the  amount 
indorsed  on  the  writ,  with  interest,  if  any, 
and  coats  to  be  taxed,  and  that  the  costs  of 
this  application  be 

Dated  the  day  of  18 


H.  6. 

Order  undbk  Order  XIV.,  No.  3. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing  , 
and  upon  reading  the  affidavit  of 
filed  the         day  of         18   ,  and 

It  is  ordered  that  if  the  defendant 
pay  into  Court  within  a  week  from  the  date 
of  this  order  the  sum  of  £  ,  he  be  at 

liberty  to  defend  this  action  by  delivering  a 
statement  of  defence  within  days 
after  delivery  of  the  plaintiff's  statement  of 
claim,  but  that  if  that  sum  be  not  so  paid  the 
plaintiff  be  at  liberty  to  sign  final  judgment 
for  the  amount  indorsed  on  the  writ  of 
summons,  with  interest,  if  any,  and  costs, 
and  that  in  either  event  the  costs  of  this 
application  be 

Dated  the  day  of  18  . 


No. 


H.  7. 

Order  under  Order  XIV.,  No.  4. 

In  the  High  Court  of  Justice. 
Division.  18 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the         day  of         18   ,  and 
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It  is  ordered  that  if  the  defendant  pay 
into  Court  within  a  week  from  the  date  of 
this  order  the  sum  of  £  ,  he  be  at 
liberty  to  defend  this  action  as  to  the  whole 
of  the  plaintiff's  claim. 

And  it  is  ordered  that  if  that  sum  be  not 
so  paid  the  plaintiff  be  at  liberty  to  sign 
judgment  for  that  sum  and  the  defendant  be 
at  liberty  to  defend  this  action  as  to  the  re- 
sidue of  the  plaintiff's  claim. 

And  it  is  ordered  that  in  either  event  the 
statement  of  defence  be  delivered  within 

days  after  delivery  of  the  plaintiff's 
statement  of  claim,  and  that  the  costs  of  this 
application  be 

Dated  the         day  of         18  . 


H.  8. 


Ordeb  to  Amend. 

In  the  High  Court  of  Justice. 
Division.  18 
Master  in  Chambers. 


Between 


and 


No. 
Plaintiff, 


Defendant. 
Upon  hearing  , 
and  upon  reading  the  affidavit  of 
filed  the         day  of         18   ,  and 

It  is  ordered  that  the  plaintiff  be  at  liberty 
to  amend  the  writ  of  summons  in  this  action 
by  and  that  the  costs  of  this 

application  be 

Dated  the  day  of  18  . 


EL  9. 


Order  fob  Particulars  (Partnership). 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant 

Upon  hearing  and 
upon  reading  the  affidavit  of 

filed  the         day  of 

18   ,  and 

It  is  ordered  that  the  fur- 
nish the  with  a  statement  in 
writing,  verified  by  affidavit,  setting  forth 
the  names  of  the  persons  constituting  the 
members  or  co-partners  of  their  firm,  pursu- 
ant to  the  Rules  of  the  Supreme  Court, 
Order  XVL  Rule  10,  and  that  the  costs  of 
this  application  be 

Dated  the         day  of  18  . 


H.  10. 

Order  foe  Particulars  (General). 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing  and 
upon  reading  the  affidavit  of 

,  filed  the         day  of 

18   ,  and 

It  is  ordered  that  the  plaintiff  deliver  to 
the  defendant  an  account 

in  writing  of  the  particulars  of  the  plaintiff's 
claim  in  this  action,  and 
that  unless  such  particulars  be  delivered 
within  days  from  the  date  of  such 

order,  all  further  proceedings  be  stayed 
until  the  delivery  thereof,  and  that  the 
costs  of  this  application  be 

Dated  the         day  of  18  . 


H.  11. 


Order  fob.  Particulars  (Accident  Case). 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 

Defendant. 
,  and 


and 


Upon  hearing 
upon  reading  the  affidavit  of 

filed  the         day  of  18  , 

and 

It  is  ordered  that  the  plaintiff  deliver  to 
the  defendant  an  account  in  writing  of  the 
particulars  of  the  injuries  and  expenses 
mentioned  in  the  statement  of  claim,  toge- 
ther with  the  time  and  place  of  the  accident, 
number  of  the  ,  and  the  particular  acts 
of  negligence  complained  of,  and  that  unless 
such  particulars  be  delivered  within 
days  from  the  date  of  this  order,  all  further 
proceedings  in  this  action  be  stayed  until  the 
delivery  thereof,  and  that  the  costs  of  this 
application  be 

Dated  the         day  of  18  . 
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Order  to  Discharge  or  Vary  ok  Appli- 
cation by  Third  Party. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing  ,  and 

upon  reading  the  affidavit  of 

,  filed  the         day  of 

18    ,  and 

It  is  ordered  that  the  order  of 

in  this  action,  dated  the 
day  of  18    be  discharged  [or  varied 

by  ],  and  that  the  costs  of  this 

application  be 

Dated  the         day  of  18  . 


H.  13. 


Order  to  Dismiss  for  Want  of  Pro- 
secution. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing  ,  and 

upon  reading  the  affidavit  of 

filed  the         day  of 

18   ,  and 

It  in  ordered  that  this  action  be,  for  want 
of  prosecution,  dismissed  with  costs  to  be 
taxed  and  paid  to  the  defendant  by  the 
plaintiff,  and  that  the  costs  of  this  applica- 
tion be 

Dated  the         day  of  18  . 


H.  14, 

Order  for  Delivery  of  Interrogatories. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing  ,  and 

upon  reading  the  affidavit  of 

,  filed  the         day  of 

18   ,  and 


It  is  ordered  that  the  be  at 

liberty  to  deliver  to  the  inter- 
rogatories in  writing,  and  that  the  said 
do,  within  days  from 

the  date  of  this  order,  answer  the  interro- 
gatories in  writing  by  affidavit,  and  that  the 
costs  of  this  application  be 

Dated  the         day  of  18  . 


H.  15. 


Order  for  Affidavit  as  to  Documents. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing 

It  is  ordered  that  the  do  within 

days  from  the  date  of  this  order, 
answer  on  affidavit  stating  what  documents 
are  or  have  been  in  possession  or 

power  relating  to  the  matters  in  question  in 
this  action,  and  that  the  costs  of  this  appli- 
cation be 

Dated  the         day  of  18  . 


H.  16. 

Order  to  produce  Documents  for 
Inspection. 

In  the  High  Court  of  Justice. 

Division  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing 
and  upon  reading  the  affidavit  of 

,  filed  the  day  of 

18   ,  and 

It  is  ordered  that  the  do,  at  all 

seasonable  times,  on  reasonable  notice,  pro- 
duce at  the  office  of  solicitor, 
situate  at  ,  the  following  do- 

cuments, namely, 

and  that  the  be  at  liberty  to 

inspect  and  peruse  the  documents  so  pro- 
duced, and  to  take  copies  and  abstracts 
thereof  and  extracts  therefrom,  at 
expense,  and  that  in  the  meantime  all  fur- 
ther proceedings  be  stayed,  and  that  the 
costs  of  this  application  be 
Dated  the         day  of  18  . 
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H.  17. 

Order  foe  Production  (Underwriters). 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

and 

It  is  ordered  that  the  do  pro- 

duce and  show  to  the  upon  oath 

all  insurance  slips,  policies,  letters  of  instruc- 
tion, or  other  orders  for  effecting  such  slips 
or  policies,  or  relating  to  the  insurance  or  the 
subject  matter  of  the  insurance  on  the  ship 
or  the  cargo  on  board  thereof,  or 
the  freight  thereby,  and  also  all  documents 
relating  to  the  sailing  or  alleged  loss  of  the 
said  ship  the  cargo  on  board 

thereof  and  the  freight  thereby,  and  all  letters 
and  correspondence  with  any  person  or  per- 
sons in  any  manner  relating  to  the  effecting 
the  insurance  on  the  said  ship,  the  cargo  on 
board  thereof,  or  the  freight  thereby,  or  any 
other  insurance  whatsoever  effected  on  the 
said  ship,  or  the  cargo  on  board  thereof,  or 
the  freight  thereby  on  the  voyage  insured 
by,  or  relating  to  the  policy  sued  upon  in  this 
action,  or  any  other  policy  whatsoever  effected 
on  the  said  ship,  or  the  cargo  on  board  there- 
of, or  the  freight  thereby  on  the  same  voyage. 
Also  all  correspondence  between  the  captain 
or  agent  of  the  vessel  and  any  other  person, 
with  the  owner  or  any  person  or  persons 
previous  to  the  commencement  of  or  during 
the  voyage  upon  which  the  alleged  loss  hap- 
pened. Also  all  protests,  surveys,  log  books, 
charter-parties,  tradesmen's  bills  for  repairs, 
average  statements,  letters,  invoices,  bills  of 
parcels,  bills  of  lading,  manifests,  accounts, 
accounts-current,  accounts-sales,  bills  of  ex- 
change, receipts,  vouchers,  books,  documents, 
correspondence  papers,  and  writings  (whe- 
ther originals,  duplicates,  or  copies  respec- 
tively), which  now  are  in  the  custody,  pos- 
session, or  power,  of  the 
his  brokers,  solicitors,  or  agents,  in  any  way 
relating  or  referring  to  the  matters  in  question 
in  this  action,  with  liberty  for  the 
to  inspect  and  take  copies  of  or  extracts  from 
the  same  or  any  of  them,  and  that  in  the 
meantime  all  further  proceedings  be  stayed, 
and  that  the  costs  of  this  application  be 
Dated  the  day  of  18 


H.  18. 

Order  for  Service  out  of  Jurisdiction. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Judge  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

and 

It  is  ordered  that  the  plaintiff 
be  at  liberty  to  issue  a  writ  for  service  out  of 
the  jurisdiction  against 

And  it  is  further  ordered  that  the  time  for 
appearance  to  the  said  writ  be  within 
days  after  the  service  thereof,  and  that  the 
costs  of  this  application  be 

Dated  the         day  of  18 


H.  19. 

Order  for  Substituted  Service. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

and 

It  is  ordered  that  service  of  a  copy  of  this 
order,  and  of  a  copy  of  the  writ  of  summons 
in  this  action,  by  sending  the  same  by  a  pre- 
paid post  letter  addressed  to  the  defendant 
at 

shall  be  good  and  sufficient  service  of  the 
writ. 

Dated  the         day  of  18  . 


No. 


H  20. 

Order  for  Renewal  of  Writ. 

In  the  High  Court  of  Justice. 

Division.  18 
Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18 

and 


Digitized  by 


Google 


Vol.  49.] 


ORDERS  AND  RULES. 


33 


It  is  ordered  that  the  writ  in  this  action 
be  renewed  for  six  months  from  the  date  of 
its  renewal,  pursuant  to  the  Rules  of  the 
Supreme  Court,  Order  VIII.,  Rule  1. 
Dated  the         day  of  18  . 


No. 


H.  21. 

Order  for  Issue  of  Notice  Claiming 
Contribution. 

In  the  High  Court  of  Justice. 

Division.  18 
Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

and 

It  is  ordered  that  the  defendant 
be  at  liberty  to  issue  a  notice  claiming 

over  against  ,  pursuant  to 

the  Rules  of  the  Supreme  Court,  Order  XVI., 
Rule  18. 

Dated  the  day  of  18  . 


H.  22. 


Order  of  Reference. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant, 

Upon  hearing 
and  by  consent 

It  is  ordered  as  follows  : 

1.  \StaU  matters  to  be  referred]  shall  be 
referred  to  the  award  of 

2.  The  arbitrator  shall  have  all  the  powers 
as  to  certifying  and  amending  of  a  Judge  of 
{he  High  Court  of  Justice. 

3.  The  arbitrator  shall  make  and  publish 
his  award  in  writing  of  and  concerning  the 
matters  referred,  ready  to  be  delivered  to  the 
parties  in  difference,  or  such  of  them  as  re- 
quire the  same  (or  their  respective  personal 
representatives,  if  either  of  the  said  parties 
die  before  the  making  of  the  award)  on  or 
before  the  next,  or  on 
or  before  such  further  day  as  the  arbitrator 
may  from  time  to  time  appoint  and  signify 
in  writing  signed  by  him  and  indorsed  on 
this  order. 

Vol..  45. — Orders  and  Rui.es. 


4.  The  said  parties  shall  in  all  things  abide 
by  and  obey  the  award  so  to  be  made. 

5.  The  costs  of  the  said  cause  and  the  costs 
of  the  reference  and  award  shall  be 

6.  The  arbitrator  may  (if  he  think  fit)  ex- 
amine the  said  parties  to  this  action,  and 
their  respective  witnesses  upon  oath  or  affirm- 
ation. 

7.  The  said  parties  shall  produce  before 
the  arbitrator  all  books,  deeds,  papers,  and 
writings  in  their  or  either  of  their  custody 
or  power  relating  to  the  matters  in  differ- 
ence. 

8.  Neither  the  plaintiff  nor  the  defendant 
shall  bring  or  prosecute  any  action  against 
the  arbitrator  of  or  concerning  the  matters 
so  to  be  referred. 

9.  If  either  party  by  affected  delay  or 
otherwise  wilfully  prevent  the  said  arbitrator 
from  making  an  award,  he  or  they  shall  pay 
such  costs  to  the  other  as  may 
think  reasonable  and  just. 

10.  In  the  event  of  either  of  the  said 
parties  disputing  the  validity  of  the  said 
award,  or  moving  the  to  set  it 
aside,  the  said  shall 
have  power  to  remit  the  matters  hereby  re- 
ferred or  any  or  either  of  them  to  the  recon- 
sideration of  the  arbitrator. 

11.  In  the  event  of  the  arbitrator  declining 
to  act  or  dying  before  he  has  made  his  award, 
the  said  parties  may,  or  if  they  cannot  agree, 
one  of  the  Masters  of  the  Supreme  Court  of 
J uditature  may,  on  application  by  either  side, 
appoint  a  new  arbitrator. 

12.  Unless  restrained  by  any  order  of  the 
High  Court  of  Justice,  or  of  any  Judge 
thereof,  the  party  or  parties  in  whose  favour 
the  award  shall  be  made  shall  be  at  liberty 
within  days  after  service  of  a  copy  of  the 
award  on  the  solicitor  or  agent  of  the  other 
party  to  sign  final  judgment  in  accordance 
with  the  award,  and  for  all  costs  that  he  or 
they  may  be  entitled  to  under  this  order,  and 
under  the  award,  together  with  the  costs  of 
the  said  judgment. 

Dated  the  day  of  18 


H.  23. 

Order  for  Examination  of  Witnesses 
before  Arbitrator. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing  , 
/ 
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and  upon  reading  the  affidavit  of 

filed  the         day  of         18      ,  and 

It  is  ordered  that 
attend  before 
the  arbitrator  herein  on 
the         days  of         18   ,  at 
and  then  and  there  submit  to  be  examined  on 
oath  or  affirmation  on  behalf  of  the 

touching  the  matters  referred  to  the 
said  arbitrator. 

Dated  the  day  of  18 


shown  to  the  contrary  before  on 
day  the         day  of         18      ,  at 
o'clock  in  the  forenoon,  the  defendant's 
interest  in  the 

so  standing  as  aforesaid  shall,  and  that  it  in 
the  meantime  do,  stand  charged  with  the 
payment  of  the  above-mentioned  amount 
due  on  the  said  judgment. 

Dated  the         day  of  18 


H.  24. 


Ordee  fob  Examination  of  Witnesses 
and  Production  of  Documents. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 
Upon  hearing  , 
and  upon  reading  the  affidavit  of 
filed         day  of         18   ,  and 

It  is  ordered  that 
attend  before 
the  arbitrator  herein  on 
the         days         of         18   ,  at 

,  and  then  and  there  submit  to  be 
examined  on  oath  or  affirmation  on  behalf  of 
the  touching  the  matters  referred 

to  the  said  arbitrator. 

And  it  is  further  ordered  that  the  said 
do  at  the  time  and  place  aforesaid  pro- 
duce and  deliver  to  the  said  arbitrator  the 
papers,  documents,  and  writings  hereafter 
mentioned,  that  is  to  say,* 

Dated  the  day  of  18  . 

*  Specify  documents  to  be  produced. 


No. 


H.  25. 

Order  Charging  Stock— nisi. 

In  the  High  Court  of  Justice. 
Division.  18 

Master  in  Chambers, 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

whereby  it  appears 

It  is  ordered  that  unless  sufficient  cause  be 


H.  26. 

Order  Charging  Stock— Absolute. 


In  the  High  Court  of  Justice. 
Division.  18 

Judge  in  Chambers. 


Between 


and 


No. 
Plaintiff, 


Defendant. 

Upon  hearing  , 
and  upon  reading  the  affidavit  of. 
filed  the  day  of  18  , 

and  an  order  niti  made  herein  on  the 
day  of         18  , 
reciting  the  affidavit  of  , 
whereby  it  appeared  , 

It  is  ordered  that  the  defendant's  interest 
in  the 

so  standing  as  aforesaid  stand  charged  with 
the  payment  of  the  above-mentioned  amount 
due  on  the  said  judgment. 

Dated  the         day  of  18 


H.  27. 

Charging  Order.    Solicitor's  Costs, 


In  the  High  Court  of  Justice. 
Division.  18 

Judge  in  Chambers, 


Between 


and 


No, 
Plaintiff, 


Defendant. 

Upon  hearing  , 
and  upon  reading  the  affidavit  of 
filed  the         day  of  18      ,  and 

It  is  ordered  that  the  said 
the  solicitor  for  the 
in  this  action  shall  have  a  charge  upon 
for  his  costs,  charges,  and  expenses  of  and  in 
reference  to  this  action. 

Dated  the  day  of  18  . 
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H.  28. 

Obdek  TO  Remove  Judoment  from 
COUNTY  COUBT. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
In  the  matter  of  a  plaint  in  the  County 
Court  of 
holden  at 
wherein 

Plaintiff, 

and 

Defendant. 

Upon  reading  the  affidavit  of 
filed  the  day  of  18      ,  and 

and  the  certified  copy  of  the  judgment  in  the 
plaint  above  mentioned, 

It  is  ordered  that  a  writ  of  certiorari  issue 
to  remove  the  said  judgment  from  the 
above-named  County  Court  into  the 

Division  of  the  High  Court  of  Justice. 
Dated  the  day  of  18 


H.  29. 

Obdek  fob  Arrest  (capias)  under 
Debtors  Act. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Judge  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of    18       ,  and 

It  is  ordered  that  the  defendant 
bo  arrested  and  imprisoned  for  the  term  of 
from  the  date  of  his  arrest,  in- 
cluding the  day  of  such  date,  unless  and 
until  he  shall  sooner  deposit  in  Court  the 
sum  of  £  ,  or  give  to  the  plaintiffs 

bond  executed  by  him  and  two  sufficient 
sureties  in  the  penalty  of  £  ,  or  some 
other  security  satisfactory  to  the  plaintiff, 
that 

And  it  is  further  ordered  that  the  sheriff 
of  do  within  one  calendar  month 

from  the  date  hereof,  including  the  day  of 
such  date,  and  not  afterwards,  take  the  de- 
fendant for  the  purpose  aforesaid,  if  he  shall 
be  found  in  the  said  sheriff's  bailiwick. 
Dated  the         day  of  18 


H.  30. 

Commission  to  Examine  Witnesses. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18       ,  and 

It  is  ordered  as  follows  : 

1.  A   commission    may   issuo  directed 

to 

of  and 
commissioners  named  by  and  on  behalf  of 
the  and  to 

of  and 
of  commissioners  named  by  and 

on  behalf  of  the  for  the  exami- 

nation upon  interrogatories  and  vim  voce 
of  witnesses  on  behalf  of  the  said 
and  respectively  at 

aforesaid  before  the  said  commissioners,  or 
any  two  of  them,  so  that  one  conimisaioner 
only  on  each  side  be  present  and  act  at  the 
examination. 

2.  Both  the  said 
and 

shall  be  at  liberty  to  examine  upon  inter- 
rogatories and  viva  voce  upon  the  subject 
matter  thereof  or  arising  out  of  the  answers 
thereto  such  witnesses  as  may  be  produced 
on  their  behalf,  with  liberty  to  toe  other 
party  to  cross-examine  the  said  witnesses 
upon  cross  interrogatories  and  viva  voce  on 
the  subject  matters  thereof  or  arising  out  of 
the  answers  thereto,  the  party  producing  the  . 
witness  for  examination  being  at  liberty  to 
re-examine  him  viva  voce ;  and  all  such  addi- 
tional viva  voce  questions,  whether  on  exami- 
nation, cross-examination,  or  re-examination, 
shall  be  reduced  into  writing,  and,  with  the 
answers  thereto,  returned  with  the  said  com- 
mission. 

3.  Within  days  from  the  date  of 
this  order,  tho  solicitors  or  agents  of  the 
said  and  shall  exchange 
the  interrogatories  they  propose  to  ad- 
minister to  their  respective  witnesses,  and 
shall  also  within  days  from  the  ex- 
change of  such  interrogatories,  exchange 
copies  of  the  cross-interrogatories  intended 
to  be  administered  to  the  said  witnesses. 

4.  days  previously  to  the  sending 
out  of  the  said  commission,  the  solicitor 

of  the  said  shall  give  to  the 

solicitor    of  the  said  notice  in 

writing  of  the  mail  or  other  conveyance  by 
which  the  commission  is  to  be  sent  out. 

5.  days  previously  to  tho  exami- 
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nation  of  any  witness  on  behalf  of  the  said 
or  respectively,  notice 

in  writing  signed  by  any  one  of  the  com- 
missioners of  the  party  on  whose  behalf  the 
witness  is  to  be  examined  and  stating  the 
time  and  place  of  the  intended  examination, 
and  the  names  of  the  witnesses  intended  to 
be  examined,  shall  be  given  to  the  com- 
missioners of  the  other  party  by  delivering 
the  notice  to  them  personally,  or  by  leaving 
it  at  their  usual  place  of  abode  or  business, 
and  if  the  commissioners  of  that  party 
neglect  to  attend  pursuant  to  the  notice, 
then  one  of  the  commissioners  of  the  party 
on  whose  behalf  the  notice  is  given  shall  be 
at  liberty  to  proceed  with  and  take  the 
examination  of  the  witness  or  witnesses  ex 
parte,  and  adjourn  any  meeting  or  meetings, 
or  continue  the  same,  from  day  to  day  until 
all  the  witnesses  intended  to  be  examined  by 
virtue  of  the  notice  have  been  examined, 
without  giving  any  further  or  other  notice  of 
the  subsequent  meeting  or  meetings. 

6.  In  the  event  of  any  witness  on  his 
examination,  cross-examination,  or  re- 
examination producing  any  book,  document, 
letter,  paper,  or  writing,  and  refusing  for 
good  cause  to  be  stated  in  his  deposition,  to 
part  with  the  original  thereof,  then  a  copy 
thereof,  or  extract  therefrom,  certified  by 
the  commissioners  or  commissioner  present 
to  be  a  true  and  correct  copy  or  extract, 
shall  be  annexed  to  the  witnesses'  depo- 
sition. 

7.  Each  witness  to  be  examined  under  the 
commission  shall  be  examined  on  oath, 
affirmation,  or  otherwise  in  accordance  with 
his  religion  by  or  before  the  said  commis- 
sioners or  commissioner. 

8.  If  any  one  or  more  of  the  witnesses  do 
not  understand  the  English  language  (the 
interrogatories,  cross-interrogatories,  and 
viva  voce  questions,  if  any,  being  previously 
translated  into  the  language  with  which  he 
or  they  is  or  are  conversant),  then  the 
examination  shall  be  taken  in  English 
through  the  medium  of  an  interpreter  or 
interpreters,  to  be  nominated  by  the  com- 
missioners or  commissioner,  and  to  be  pre- 
viously sworn  according  to  his  or  their 
several  religions  by  or  before  the  said  com- 
missioners or  commissioner  truly  to  interpret 
the  questions  to  be  put  to  the  witness  or 
witnesses,  and  his  and  their  answers  thereto. 

9.  The  depositions  to  be  taken  under  and 
by  virtue  of  the  said  commission  shall  be 
subscribed  by  the  witness  or  witnesses,  and 
by  the  commissioners  or  commissioner  who 
shall  have  taken  such  depositions. 

10.  The  interrogatories,  cross- interroga- 
tories, and  depositions,  together  with  any 
documents  referred  to  therein,  or  oertifled 


copies  thereof  or  extracts  therefrom,  shall  be 
sent  to  the  Senior  Master  of  the  Supreme 
Court  of  Judicature  on  or  before  the 
day  of  ,  or  such  further  or  other 

day  as  may  be  ordered,  enclosed  in  a 
cover  under  the  seal  or  seals  of  the  said 
commissioners  or  commissioner,  and  office 
copies  thereof  may  be  given  in  evidence  on 
the  trial  of  this  action  by  and  on  behalf  of 
the  said 

and  respectively,  saving 

all  just  exceptions,  without  any  other  proof 
of  the  absence  from  this  country  of  the 
witness  or  witnesses  therein  named,  than  an 
affidavit  of  the  solicitor  or  agent  of  the 
said 

or  respectively,  as 

to  his  belief  of  the 

11.  The  trial  of  this  cause  is  to  be  stayed 
until  the  return  of  the  said  commission. 

12.  The  costs  of  this  order,  and  of  the 
commission  to  be  issued  in  pursuance  hereof, 
and  of  the  interrogatories,  cross-interroga- 
tories, and  depositions  to  be  taken  there- 
under, together  with  any  such  document, 
copy,  or  extract  as  aforesaid,  and  official 
copies  thereof,  and  all  other  costs  incidental 
thereto,  shall  be 

Dated  the  day  of  18  . 


H.  31. 


Order  of  Reference  under  S.  56  of  the 
Judicature  Act,  1873. 

•In  tho  High  Court  of  JuBtico. 

Division.         18  No. 
Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing 
and  upon  reading  tho  affidavit  of 
filed  the  day  of  18  , 

and 

It  is  ordered  that  the  following  question 
arising  in  this  action,  namely, 
be  referred  for  inquiry  and  report  to 
under  section  56   of  the  Judicature  Act, 
1873,  and  that  the  costs  of  this  application 
be 

Dated  tho  day  of  18  % 
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H.  32. 

Order  of  Reference  under  S.  57  of  the 
Judicature  Act,  1873. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

and 

It  is  ordered  that  the  [date  wltether  all  or 
tome,  and  if  so  which,  of  the  questions  are  to 
be  tried]  in  this  action  be  tried  by 
who  shall  have  all  the  powers  as  to  certifying 
and  amending  of  a  Judge  of  the  High  Court 
of  Justice,  and  shall  make  his  report  of  and 
concerning  the  matters  ordered  to  be  tried  as 
aforesaid  pursuant  to  the  statute. 

And  it  is  further  ordered  that  the  said 
referee  may,  if  he  think  fit,  examine  the 
parties  to  this  action,  and  their  respective 
witnesses,  upon  oath  or  affirmation,  and  that 
the  said  parties  shall  produce  before  the  said 
referee  all  books,  deeds,  papers  and  writings  in 
their  or  either  of  their  custody  or  power 
relating  to  the  matters  bo  ordered  to  be  tried. 

And  it  is  further  ordered  that  neither  the 
plaintiff  nor  the  defendant  shall  bring  or 
prosecute  any  action  against  the  said  referee, 
or  against  each  other,  of  or  concerning  the 
matters  so  ordered  to  be  tried,  and  that  if 
either  party  by  affected  delay  or  otherwise 
wilfully  prevent  the  said  referee  from  making 
his  report,  he  or  they  shall  pay  such  costs  to 
the  other  as  the  High  Court,  or  any  Judge 
thereof,  may  think  reasonable  and  just. 

And  it  is  further  ordered,  that  in  the  event 
of  the  said  referee  declining  to  act,  or  dying 
before  he  has  made  his  report,  the  said 
parties  may,  or  if  they  cannot  agree,  one  of 
the  Judges  of  the  High  Court  may,  upon  ap- 
plication by  either  party,  appoint  a  new 
referee. 

And  it  is  ordered  that  the  costs  of  this 
application  be 
Dated  the  day  of  18  . 


H.  33. 

Order  of  Reference  to  Master. 
In  the  High  Court  of  Justice. 

Division.         18  No. 
Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 


Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

and 

It  is  ordered  that  this  action  [or  tho  mat- 
ters of  account  in  this  action,  or  the  follow- 
ing questions  in  this  action  being  matters  of 
account,  namely,  stating  them]  be  referred  to 
the  certificate  of  one  of  the  Masters  of  the 
Supreme  Court  of  Judicature,  with  all  the 

Sowers  as  to  certifying  and  amending  of  a 
udge  of  the  High  Court  of  Justice,  and 
that  the  costs  of  the 

and  of  the  reference  be  in  the  discretion  of 
the  Master,  and  that  the  costs  of  this  ap- 
plication be 
Dated  the  day  of  18  . 


H.  34. 

Order  for  Examination  of  Witnesses 
before  Trial. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

and 

It  is  ordered  that  a  witness 

oft  behalf  of  the  be  examined 

vivd  voce  (on  oath  or  affirmation)  before  one 
of  the  Masters  of  the  Supreme  Court  of 
Judicature  [or  before 
esquire,  special  examiner],  the 
solicitor  or  agent  giving  to  the 
solicitor  or  agent  notice 
in  writing  of  the  time  and  place  where  tho 
examination  is  to  take  place. 

And  it  ia  further  ordered  that  the  exami- 
nation so  taken  be  filed  in  the  Central  Office 
of  the  Supreme  Court  of  Judicature,  and 
that  an  office  copy  or  copies  thereof  may  be 
read  and  given  in  evidence  on  the  trial  of 
this  cause,  saving  all  just  exceptions,  with- 
out any  further  proof  of  the  absence  of  the 
said  witness  than  the  affidavit  of  the  solicitor 
or  agent  of  the  as  to  his 

belief,  and  that  the  costs  of  this  application 
be 

Dated  the  day  of  18  • 
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H.  35. 

Order  foe  Issue  ok  Commission  to 
examine  Witnesses. 


No. 


In  the  High  Court  of  Justice. 

Division.  18 
Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

and 

'  It  is  ordered  that  the  be  at 

liberty  to  issue  a  commission  for  the  exami- 
nation of  witnesses  on 
behalf  at 

And  it  is  further  ordered  that  the  trial  of 
this  action  be  stayed  until  the  return  of  the 
said  commission,  the  usual  long  order  to  be 
drawn  up,  and  unless  agreed  upon  by  the 
parties  within  one  week,  to  be  settled  by  a 
Master,  and  that  the  costs  of  this  applica- 
tion be 

Dated  the  day  of  18  . 


H.  36. 


Order  for  Examination  of  Judgment 
Debtor. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Master  in  Chambers. 
Between  Judgment  Creditor, 

and 

Judgment  Debtor. 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

and 

It  is  ordered  that  the  above-named  judg- 
ment debtor  attend  and  be  orally  examined 
as  to  whether  any  and  what  debts  are  owing 
to  him,  before  the  Master  in  Chambers,  at 
such  time  and  place  as  he  may  appoint,  and 
that  the  said  judgment  debtor  produce  his 
[books  *]  before  the  said  Master  at  the  time 
of  the  examination,  and  that  the  costs  of 
this  application  be 

Dated  the  day  of  18  . 

*  Or  as  may  lie  ordered. 


H.  37. 

Garnishee  Order  (Attaching  Debt). 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Master  in  Chambers. 
Between  Judgment  Creditor, 

and 

Judgment  Debtor, 
Garnishee. 

Upon  hearing 
and  upon  reading  the  affidavit  of 
tiled  the  day  of  18  , 

and 

It  is  ordered  that  all  debts  owing  or  ac- 
cruing due  from  the  above-named  garnishee 
to  the  above-named  judgment  debtor  be 
attached  to  answer  a  judgment  recovered 
against  tho  said  judgment  debtor  by  the 
above-named  judgment  creditor  in  the  High 
Court  of  Justice  on  the  day 
of  18   ,  for  the  sum 

of  £  ,  on  which  judgment  the 

said  sum  of  £  remains  due  and  un- 

paid. 

And  it  is  further  ordered  that  the  said 
garnishee  attend  the  Master  in  Chambers 
on  day  the  day  of 

18   ,  at  o'clock  in  the  noon, 

on  an  application  by  the  said  judgment 
creditor,  that  the  said  garnishee  pay  the  debt 
due  from  him  to  the  said  judgment  debtor, 
or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  judgment. 

And  that  the  costs  of  this  application 

bo 

Dated  the  dav  of  18  . 


H.  38. 


Garnishee  Order  (Absolute). 

In  tho  High  Court  of  Justice. 

Division.         18  No. 
Master  in  Chambers. 
Between  Judgment  Creditor, 

and 

Judgment  Debtor, 
Garnishee. 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

and 

whereby  it  was  ordered  that  all  debts  owing 
or   accruing   due  from  the  above-named 

tarnishee  to  the  above-named  judgment 
ebtor  should  be  attached  to  answer  a  judg- 
ment recovered  against  the  said  judgment 
debtor  by  the  above-named  judgment  credi- 
tor in  the  High  Court  of  Justice  on  the 
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day  of  18   ,  for  fcho  sum  of  £ 

on  which  judgment  the  said  sum  of  £ 
remained  due  and  unpaid. 

It  is  ordered  that  the  said  garnishee  do 
forthwith  pay  the  said  judgment  creditor  the 
debt  due  from  him  to  the  said  judgment 
debtor  (or  so  much  thereof  as  may  bo  suffi- 
cient to  satisfy  the  judgment  debt),  and  that 
in  default  thereof  execution  may  issue  for 
the  same,  and  that  tho  costs  of  this  applica- 
tion be 

Dated  the  day  of  18  . 


H.  30. 

Order  on  Client's  Application  tp  Tax 
Solicitor's  Bill  of  Costs. 

Iu  the  High  Court  of  Justice. 

Division.         18  No. 
Master  in  Chambers. 
In  the  matter  of 

Gentleman, 

One  of  the  Solicitors  of  the  Supreme  Court. 

Upon  the  application  of 
[hereinafter  called  "  the  applicant "] 
It  is  ordered  that  the  bill  of  fees,  charges, 
and  disbursements  delivered  to  the  applicant 
by  the  above-named  solicitor  be  referred  to 
the  Master  to  be  taxed,  and  that  the  said 
solicitor  give  credit  for  all  sums  of  money 
by  him  received  of  or  on  account  of  the  ap- 
plicant, and  that  he  refund  what,  if  any- 
thing, he  may  on  such  taxation  appear  to 
have  been  overpaid. 

And  it  is  further  ordered  that  if  the  said 
solicitor  attends  on  the  taxation,  the  Master 
tax  the  costs  of  the  reference,  and  certify 
what  shall  be  found  due  to  or  from  either 
party  in  respect  of  the  bill  and  demand  and 
of  the  costs  of  the  reference,  to  be  charged 
(if  payable)  according  to  the  event  of  the 
taxation,  pursuant  to  the  statute. 

And  it  is  further  ordered  that  the  said 
solicitor  do  not  commence  or  prosecute  any 
action  or  suit  touching  the  demand  pending 
the  reference. 

And  it  is  further  ordered  that  upon  pay- 
ment by  the  applicant  of  what  (if  anything) 
may  appear  to  be  due  to  the  said  solicitor, 
the  said  solicitor  do  (if  required)  deliver  up 
to  the  applicant,  or  as  he  may  direct,  all 
deeds,  books,  papers  and  writings  in  the 
■aid  solicitor's  possession,  custody  or  power, 
belonging  to  the  applicant. 

And  it  is  ordered  that  the  costs  of  this 
application  be 

Dated  the        day  of  18  . 


H.  40. 

Order  op  Solicitor's  Application  to 
tax  Bill  of  Costs. 

In  the  High  Court  of  Justice. 

Division.  18     No.  . 

Master  in  Chambers. 

In  the  Matter  of 

Gentleman, 

One  of  the  Solicitors  of  the  Supreme  Court. 
Upon  hearing  , 
and  upon  reading  the  affidavit  of 

,  filed  the         day  of 

18   ,  and 

It  is  ordered  that  the  above-named  soli- 
citor's bill  of  fees,  charges  and  disburse- 
ments, delivered  to 

(hereinafter  called  the  said  client)  be  referred 
to  the  Master  to  be  taxed,  and  that  the  said 
solicitor  give  credit  for  all  sums  of  money  by 
him  received  from  or  on  account  of  the  said 
client,  and  that  he  refund  what,  if  anything, 
he  may  on  such  taxation  appear  to  have  been 
overpaid. 

And  it  is  further  ordered  that  the  Master 
tax  the  costs  of  the  reference,  and  certify 
what  shall  be  found  due  to  or  from  either 
party  in  respect  of  the  bill  and  demand 
and  of  the  costs  of  the  reference,  to  be  paid 
according  to  the  event  of  the  taxation,  pur- 
suant to  the  statute. 

And  it  is  further  ordered  that  the  said 
solicitor  do  not  commence  or  prosecute  any 
action  or  suit  touching  the  demand  pending 
the  reference. 

And  it  is  further  ordered  that  upon  pay- 
ment by  the  said  client  of  what  (if  anything) 
may  appear  to  be  due  to  the  said  solicitor, 
the  said  solicitor  do  (if  required)  deliver  to 
the  said  client,  or  as  he  may  direct,  all  deeds, 
books,  papers  and  writings  in  the  said  solici- 
tor's possession,  custody  or  power,  belonging 
to  the  said  client. 

And  it  is  ordered  that  the  costs  of  this 
application  be 

Dated  the         day  of  18  . 


H.  41. 

Order  to  Tax  after  Action  brought. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing  and 
upon  reading  the  affidavit  of 

,  filed  the        day  of 

18   ,  and 
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It  is  ordered  thai  the  plaintiff's  bill  of 
costs,  charges  and  disbursements  delivered 
to  the  defendant,  for  the  recovery  of  which 
this  action  is  brought,  be  referred  to  the 
Master  to  be  taxed,  and  that  the  plaintiff 
.give  credit  at  the  tune  of  taxation  for  all 
sums  of  money  by  him  received  from  or  on 
account  of  the  defendant. 

And  it  is  further  ordered  that  the  Master 
tax  the  costs  of  the  reference,  and  certify 
what  upon  such  reference  shall  be  found  due 
to  or  from  either  party  in  respect  of  the  bill 
and  demand,  and  of  the  costs  of  the  refer- 
ence, pursuant  to  the  statute. 

And  it  is  further  ordered  that  the  plaintiff 
do  not  prosecute  this  action  touching  the 
demand  pending  the  reference. 

And  it  is  further  ordered  that  upon  pay- 
ment of  what  (if  anything)  may  appear  to  be 
due  to  the  plaintiff,  together  with  the  costs 
of  this  action  (which  are  to  be  also  taxed  and 
paid),  all  further  proceedings  therein  be 
stayed,  and  that  the  costs  of  this  applica- 
tion be 

Dated  the        day  of  18  . 


H.  42. 

Order  to  try  Action  in  Countt  Court. 

In  the  High  Court  of  Justice. 

Division  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing  and 
upon  reading  the  affidavit  of 

,  filed  the         day  of 

18   ,  and 

It  is  ordered  that  this  action  be  tried 
before  the  County  Court  of 

holden  at  ,  and  that 

the  costs  of  this  application  be 

Dated  the         day  of  18  . 


H.  43. 

Order  to  give  Security  or  try  Action 
in  County  Court. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant. 

Upon  hearing  ,  and 

upon  reading  the  affidavit  of 


,  filed  the        day  of 

18   ,  and 

It  is  ordered  that  unless  the  plaintiff  with- 
in give  full  security  for  the 
defendant's  costs  to  the  satisfaction  of  one 
of  the  Masters  of  the  Supreme  Court  of 
Judicature,  this  cause  be  remitted  for  trial 
before  the  County  Court  of 
holden  at  ,  and  that  the  costs 
of  this  application  be 

Dated  the         day  of  18  , 


H.  44. 


Order  for  Examination  touching 
Means. 
In  the  High  Court  of  Justice. 

Division. 

Judge  in  Chambers. 
Between  J  udgment  Creditor, 

and 

Judgment  Debtor. 
Upon  hearing  and 
upon  reading  the  affidavit  of 

,  filed  the         day  of 

18   ,  and 

It  is  ordered  that  the  above-named 

do  attend  before  the  Judge 
in  Chambers  on  the         day  of 
next,  at         in  the  noon,  to  be  ex- 

amined upon  oath  touching  his  means  of 
paying  the  judgment  debt,  and  that  the 
costs  of  this  application  be 

Dated  the        day  of  18  . 


H.  45. 

Order  for  Payment  of  Judgment  Debt 
by  Instalments. 

In  the  High  Court  of  Justice. 

Division. 

Judge  in  Chambers, 
Between  Judgment  Creditor, 

and 

Judgment  Debtor. 
Upon  hearing  and 
upon  reading  the  affidavit  of 

,  filed  the         day  of 

18   ,  and 

It  is  ordered  that  the  above-named  judg- 
ment debtor  do  pay  to  the  above-named  judg- 
ment creditor  the  sum  of  £  ,  together 
with  interest  thereon  at  the  rate  of  £4  per 
centum  per  annum  from  the  day  of 
18  ,  the  date  of  the  judgment,  and  also 
£  ,  the  costs  of  this  application,  in 

manner  following,  namely  [here  describe  ihe 
mode  in  which  the  payment  is  to  be  made]. 

Dated  the         day  of  18  , 
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H.  46. 

Order  for  Committal  op  Judgment 
Debtor. 

In  the  High  Court  of  Justice. 

Division. 

Judge  in  Chambers. 
Between  Judgment  Creditor, 

and 

Judgment  Debtor. 
Upon  hearing  , 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

and 

It  is  ordered  that  the  abovenamed  judg- 
ment debtor  be,  for  default  in  payment  of 
the  debt  herein-after  mentioned,  committed 
to  prison  for  the  term  of  from 
the  date  of  his  arrest,  including  the  day  of 
such  date,  or  until  he  shall  pay  £  , 
being  the  amount  due  from  him  in  pursuance 
of  a  judgment  [or  order]  of  the  High  Court 
of  Justice,  bearing  date  the  day  of 
18  ,  together,  with  interest  thereon  at  4i. 
per  cent,  per  annum  from  the  aforesaid  date, 
and  1/.  6s.  8d.  for  costs  of  this  order,  and 
sherifFa  fees  for  the  execution  thereof. 

And  it  is  further  ordered  that  the  sheriff 
take  the  said  debtor  for  the  purpose  afore- 
said if  he  is  found  within  his  bailiwick. 

And  it  is  ordered  that  the  costs  of  this 
application  be 

Dated  the         day  of         18  . 


costs  of  this  order,  and  sheriffs  fees  for  the 
execution  thereof.  And  it  is  further  ordered 
that  the  sheriff  of  take  the  said 

debtor  for  the  purpose  aforesaid  if  he  is 
found  in  his  bailiwick. 

And  it  is  ordered  that  the  costs  of  this 
application  be 

Dated  the         day  of  18 


H.  48. 


No. 


Interpleader  Order,  No.  1. 

In  the  High  Court  of  Justice. 

Division.  18 
Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant, 

and  between 

Claimant, 

and 

Respondent. 

Upon  hearing 
and  upon  reading  the  affidavit  of  , 
filed  the  day  of  18  , 

and 

It  is  ordered  that  the  claimant  be  barred, 
that  no  action  be  brought  against  the  above- 
named  [sheriff]  ,  and  that  the 
costs  of  this  application  be 

Dated  the         day  of         18  . 


H.47. 

Order  for  Committal  op  Judgment  Deb- 
tor on  Non-payment  of  Instalment. 

In  the  High  Court  of  Justice. 

Division. 
Judge  in  Chambers. 
Between  Judgment  Creditor, 

and 

Judgment  Debtor. 
Upon  hearing  , 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

and 

It  is  ordered  that  the  above-named  judg- 
ment debtor  be  for  default  in  payment  of 
£  f  being  the  amount  of  the  [first] 

instalment  of  th    judgment  debt  of  £ 
in  this  action  directed  to  be  paid  pursuant  to 
the  order  of 

bearing  date  the  day  of  18  , 

committed  to  prison  for  the  term  of 
from  the  date  of  his  arrest,  including  the 
day  of  such  date,  or  until  he  shall  pay  the 
said  instalment  together  with  13«.  4d.  the 
Vol.  49.— Orders  and  Rules. 


H.  49. 


Interpleader  Order,  No.  2. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant, 

and 

Claimant 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the         day  of         18    ,  and 

It  is  ordered  that  the  above-named  claimant 
be  substituted  as  defendant  in  this  action  in 
lieu  of  the  present  defendant,  and  that  the 
costs  of  this  application  be 

Dated  the         day  of         18  . 
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H.  60. 

Interpleader  Order,  No.  3. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff,  . 

and 

Defendant, 

and  between 

Claimant, 

and  the  said  execution  creditor,  and 

the  sheriff  of 

Respondents. 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

and 

It  is  ordered  that  the  said  sheriff  proceed 
to  sell  the  goods  seized  by  him  under  the 
writ  of  fieri  facias  issued  herein,  and  pay  the 
net  proceeds  of  the  sale,  after  deducting  the 
expenses  thereof,  into  Court  in  this  cause, 
to  abide  further  order  herein. 

And  it  is  further  ordered  that  the  parties 

groceed  to  the  trial  of  an  issue  in  the  High 
ourt  of  Justice,  in  which  the  said  claimant 
shall  be  the  plaintiff  and  the  said  execution 
creditor  shall  be  the  defendant,  and  that  the 
question  to  be  tried  shall  be  whether  at  the 
tune  of  the  seizure  by  the  sheriff  the  goods 
seized  were  the  property  of  the  claimant  as 
against  the  execution  creditor. 

And  it  is  further  ordered  that  this  issue  be 
prepared  and  delivered  by  the  plaintiff 
therein  within  from  this 

date,  and  be  returned  by  the  defendant 
therein  within  days,  and  be 

tried  at 

And  it  is  further  ordered  that  the  question 
of  coats  and  all  further  questions  be  reserved 
until  after  the  trial  of  the  said  issue,  and  that 
no  action  shall  be  brought  against  the  said 
sheriff  for  the  seizure  of  the  said  goods. 
Dated  the         day  of  18 


Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

and 

It  is  ordered  that  upon  payment  of  the 
sum  of  £  into  Court  by  the  said  claimant 
within  from  this  date,  or  upon 

his  giving  within  the  same  time  security  to 
the  satisfaction  of  one  of  the  Masters  of  the 
Supreme  Court  for  the  payment  of  the  same 
amount  by  the  said  claimant  according  to  the 
directions  of  any  order  to  be  made  herein, 
and  upon  payment  to  the  above-named 
sheriff  of  the  possession  money  from  this 
date,  the  said  sheriff  do  withdraw  from  the 
possession  of  the  goods  seized  by  him  under 
the  writ  of  fieri  facias  herein. 

And  it  is  further  ordered  that  unless  such 
payment  be  made  or  security  given  within 
the  time  aforesaid  the  said  sheriff  proceed  to 
sell  the  said  goods,  and  pay  the  proceeds  of 
the  sale,  after  deducting  the  expenses  thereof 
and  the  possession  money  from  this  date, 
into  Court  in  the  cause,  to  abide  further 
order  herein. 

And  it  is  further  ordered  that  the  parties 
proceed  to  the  trial  of  an  issue  in  the  High 
Court  of  Justice,  in  which  the  claimant  shall 
be  plaintiff  and  the  execution  creditor  shall 
be  defendant,  and  that  the  question  to  be 
tried  shall  be  whether  at  the  time  of  the 
seizure  by  the  sheriff  the  goods  seized  were 
the  property  of  the  claimant  as  against  the 
execution  creditor. 

And  it  is  further  ordered  that  this  issue 
be  prepared  and  delivered  by  the  plaintiff 
therein  within  from  this  date, 

and  be  returned  by  the  defendant  therein 
within  days,  and  be  tried 

at 

And  it  is  further  ordered  that  the  question 
of  costs  and  all  further  questions  be  reserved 
until  after  the  trial  of  the  said  issue,  and 
that  no  action  shall  be  brought  against  the 
sheriff  for  the  seizure  of  the  said  goods. 
Dated  the  day  of  18  . 


H.  51. 

Interpleader  Order,  No.  4. 
In  the  High  Court  of  Justice. 

Division.  18  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant, 

and  between 

Claimant, 

and  the  said  execution  creditor, 

the  sheriff  of 

Respondents. 


and 


H.  52. 

Interpleader  Order,  No.  5. 
In  the  High  Court  of  Justice. 

Division.  18  No. 
Master  in  Chambers. 

Between 

and 


Plaintiff, 
Defendant, 


and  the  said 
the  sheriff  of 


and  between 

Claimant, 
execution  creditor,  and 
Respondents. 
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Upon  hearing  , 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

and 

It  is  ordered  .upon  payment  of  the  sum 
of  £  into  Court  by  the  said 

claimant,  or  upon  his  giving  security  to  the 
satisfaction  of  one  of  the  Masters  of  the 
Supreme  Court  for  the  payment  of  the  same 
amount  by  the  claimant  according  to  the 
directions  of  any  order  to  be  made  herein, 
the  above-named  sheriff  withdraw  from  the 
possession  of  the  goods  seized  by  him  under 
the  writ  of  fieri  facias  issued  herein. 

And  it  is  further  ordered  that  in  the  mean- 
time, and  until  such  payment  made  or  secu- 
rity given,  the  sheriff  continue  in  possession 
of  the  goods,  and  the  claimant  pay  possession 
money  for  the  time  he  so  continues,  unless 
the  claimant  desire  the  goods  to  be  sold  by 
the  sheriff,  in  which  case  the  sheriff  is  to  sell 
them  and  pay  the  proceeds  of  the  sale,  after 
deducting  the  expenses  thereof  and  the  pos- 
session money  from  this  date,  into  Court  in 
the  cause,  to  abide  further  order  herein. 

And  it  is  further  ordered  that  the  parties 
proceed  to  the  trial  of  an  issue  in  the  High 
Court  of  Justice,  in  which  the  claimant  shall 
be  plaintiff  and  the  execution  creditor  shall 
be  defendant,  and  that  the  question  to  be 
tried  shall  be  whether  at  the  time  of  the 
seizure  by  the  sheriff  the  goods  seized  were 
the  property  of  the  claimant  as  against  the 
execution  creditor. 

And  it  is  further  ordered  that  this  issue  be 
prepared  and  delivered  by  the  plaintiff  there- 
in within  from  this  date, 
and  be  returned  by  the  defendant  therein 
within  days,  and  be  tried 
at 

And  it  is  further  ordered  that  the  question 
of  costs  and  all  further  questions  be  reserved 
until  after  the  trial  of  the  said  issue,  and 
that  no  action  shall  be  brought  against  the 
sheriff  for  the  seizure  of  the  said  goods. 
Dated  the         day  of  18 


H.  63. 

Interplead eb  Obdkk,  No.  6. 

In  the  High  Court  of  Justice. 

Division.         18  No. 
Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant, 

and  between 

Claimant, 


and  the  said       execution  creditor,  and 
the  sheriff  of  Respondents. 

The  claimant  and  the  execution  creditor 
having  requested  and  consented  that  the 
merits  of  the  claim  made  by  the  claimant  be 
disposed  of  and  determined  in  a  summary 
manner,  now  upon  hearing  .  , 

and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

and 

It  is  ordered  that 

And  that  the  costs  of  this  application 

be 

Dated  day  of  18 


H.  54. 


Intebpleadeb  O&der,  No.  7. 

In  the  High  Court  of  Justice. 

Division.  18  '  No. 

Master  in  Chambers. 
Between  Plaintiff, 
and 

Defendant, 

and  between 

Claimant, 

and  the  said       execution  creditor  and 
the  sheriff  of  Respondents. 

Upon  hearing  , 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18  , 

and 

It  is  ordered  that  the  above-named  sheriff 
proceed  to  sell  enough  of  the  goods  seized 
under  the  writ  of  fieri  facias  issued  in  this 
action  to  satisfy  the  expenses  of  the  said 
sale,  the  rent  (if  any)  due,  the  claim  of  the 
claimant,  and  this  execution. 

And  it  is  further  ordered  that  out  of  the 
proceeds  of  the  said  sale,  (after  deducting  the 
expenses  thereof,  and  rent,  if  any,)  the  said 
sheriff  pay  to  the  claimant  the  amount  of  his 
said  chum,  and  to  the  execution  creditor  the 
amount  of  his  execution,  and  the  residue,  if 
any,  to  the  defendant. 

And  it  is  further  ordered  that  no  action  be 
brought  against  the  said  sheriff,  and  that  the 
costs  of  this  application  be 

Dated  thu         day  of         18  . 
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H.  65. 

Order  Dismissing  Summons  (generally). 

In  the  High  Court  of  Justice. 
Division.  18 

Master  in  Chambers. 

Between 

and 


No. 
Plaintiff, 
Defendant. 


Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the         day  of         18    ,  and 

It  is  ordered  that  the  application  of 
be  dismissed  *  with  costs  to  be  taxed  and 
paid  by  the 
to  the 

Dated  the         day  of         18  . 

*  If  the  dismissal  is  with  costs  add  these 
words. 


H.  56. 

Summons  toe  Entry  op  Satisfaction  on  a 
Registered  Bill  of  Sals. 

In  the  High  Court  of  Justice. 
In  the  matter  of  a  bill  of  sale  by 

to 

dated  the  day  of  18  ,  and  re- 
gistered on  the         day  of         18  . 

Let  all  parties  concerned  attend  the  Re- 
gistrar of  Bills  of  Sale  at  the  Central  Office, 
Royal  Courts  of  Justice,  London,  on  the 
day  of         18   ,  at         o'clock  in  the 
noon,  on  the  hearing  of  an  application 
on  the  part  of  that  satisfaction  be 

entered  on  the  above-mentioned  bill  of 
sale. 

Dated  the         day  of         18  . 
This  summons  was  taken  out  by 

of 
To 
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CASES  ARGUED  AND  DETERMINED 

»  Tim 

DIVISIONAL  COURTS 

OF  THE 

<&mm'ti  35mc6,  Common  $IeaS  #  of jrcjcquer  Stofeum* 


THE   HIGH  COUET  OF  JUSTICE, 

AND  ON  APPEAL  THEREFROM 

IN  THB 

COURT  OF  APPEAL  AND  HOUSE  OF  LORDS. 

LAW  JOURNAL  REPORTS,  VOL.  XLIX. 
MICHAELMAS,  1879,  to  MICHAELMAS,  1880. 


43  Victoria. 


[IN  THE  COURT  OF  APPEAL.] 

{Appeal  from  the  Divisional  Court  for  the 
Q.B.,  CP.  and  Exch.  Divisions.) 

1879.  1 
Nov.  12, 13.  J 


WOODGATE  V.  GODFREY* 


Bill  of  Sale — Registration — Sale  of 
Goods  by  Sheriff  under  Execution — Receipt 
and  Inventory  given  by  Sheriff's  Officer — 
Bills  of  Sale  Act,  1854  (  17  &•  18  Vict.  c. 
36),  «.  1,  7. 

A  sheriff's  officer  seized  goods  of  the 
judgment  debtor  at  his  house  under  a  fi.  fa., 
and  sold  them  to  the  debtor's  father-in-law, 
to  whom  he  gave  a  receipt  for  the  purchase- 
money,  with  on  inventory  of  the  goods 
written  under  it.  On  the  same  day  the 
purchaser  let  the  goods  to  the  debtor,  who 
kept  possession  of  them  until  they  were 
again  seized  in  execution : — 

Held  {affirming  the  judgment  of  a 
Divisional  Court — Cockbubn,  C.J.,  and 
Pollock,  B.),  that  the  receipt  did^not  re- 

*  Coram  Jeseel,  M.R. ;  B  ram  well,  L.J.;  and 
Brett,  LJ. 
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quire  registration  as  a  bill  of  sale  within 
ss.  1  and  7  of  the  Bills  of  Sale  Act,  1854, 
because  the  sale  by  the  sheriff's  officer  was 
a  transaction  complete  and  effectual  in 
itself,  and  the  receipt  was  not  the  medium 
of  transfer  of  the  goods. 

Cause  shewn  against  a  role  nisi  granted 
on  appeal  from  the  refusal  to  grant  a 
rule  of  a  Divisional  Court  sitting  for  the 
Q.B.,  CP.  and  Exch.  Divisions. 

The  facts,  which  are  fully  set  out  in 
the  report  of'  the  case  in  the  Court  below 
—48  Law  J.  Rep.  Exch.  271— were  shortly 
as  follows : — 

In  1875  the  Sheriff  of  Surrey  seized 
some  household  furniture  under  Afi.  fa. 
issued  on  a  judgment  obtained  against 
one  Watson  by  a  creditor.  The  plaintiff 
Woodgate  was  Watson's  father-in-law, 
and  bought  the  goods  from  the  sheriff's 
officer,  who  gave  him  a  receipt  for  the 
purchase-money,  together  with  an  inven- 
tory of  the  goods ;  the  plaintiff  did  not 
remove  the  goods,  but  let  them  to 
Watson,  in  whose  possession  they  re- 
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mained  until  1878.  In  1878  the  goods 
■were  again  seized  by  the  sheriff  under  a 
fi.fa.,  in  execution  of  a  judgment  re- 
covered  by  the  defendant  Godfrey  against 
Watson.  On  the  trial,  in  the  Hilary 
Sittings,  1879,  at  Middlesex,  of  an  in- 
terpleader issue,  directed  to  try  the  right 
to  the  goods  as  between  the  plaintiff  and 
Godfrey,  Pollock,  B.,  directed  the  jury 
that  the  receipt  and  inventory  given  by 
the  sheriffs  officer  in  1875  did  not  con- 
stitute such  an  assurance  as  to  require 
registration  under  the  Bills  of  Sale  Act, 
1864,  and  the  verdict  was  accordingly 
found  for  the  plaintiff.  The  defendant 
moved  for  a  new  trial  before  a  Divisional 
Court  sitting  for  the  Q.B.,  CP.  and  Exch. 
Divisions,  on  the  ground  of  misdirection 
(reported  48  Law  J.  Rep.  Exch.  271), 
but  the  Court  refused  to  grant  a  rule. 
On  appeal  the  defendant  obtained  a  rule 
nisi  for  a  new  trial  in  the  Court  of  Ap- 
peal. 

Mc  Orae,  for  the  plaintiff,  shewed  cause. 
— The  receipt  and  inventory  did  not  con- 
stitute a  bUl  of  sale  within  section  7  of 
the  Act  of  1854  (1).  Before  the  case  of 
Ex  parte  OdeU;  re  Walden  (2)  it  had 
been  always  held  that  a  mere  receipt, 
even  if  it  specified  the  goods,  was  not  a 
bill  of  sale.  In  Ex  parte  Odell;  re 
Walden  (2)  that  doctrine  was  disputed 
for  the  first  time.    But  that  case  is  dis- 


(1)  Section  1  of  the  Bills  of  Sale  Act,  1854 
(17  &  18  Vict.  c.  36),  provides  that  every  bill  of 
sale  of  personal  chattels  made  after  the  passing 
of  the  Act  "  whereby  the  grantee  or  holder  shall 
have  power  either  with  or  without  notice,  and 
either  immediately  after  the  making  of  such  bill  of 
sale  or  at  any  future  time,  to  seize  or  take  possession 
of  any  property  or  effects  comprised  in  .  .  .  such 
bill  of  sale,"  shall  be  null  and  void  to  all  intents 
and  purposes  unless  registered  in  the  manner  pro- 
vided for  in  the  section. 

By  Section  7,  "The  expression  'bill  of  sale' 
shall  include  bills  of  sale,  assignments,  transfers, 
declarations  of  trust  without  transfer,  and  other 
assurances  of  personal  chattels." 

Note.  By  the  recent  Act— The  Bills  of  Sale 
Act,  1878  (41  &  42  Vict,  c  31),  "  Inventories  of 
goods  with  receipts  thereto  attached  or  receipts 
for  purchase  moneys  of  goods"  are  included  in  the 
meaning  of  the  expression  "  bill  of  sale." 

(9.)  48  Law  J.  Rep.  Bankr.  1 ;  Law  Rep.  10  Ch. 
D.  76. 


tinguishable  from  this.  The  decision 
was  put  upon  the  ground  that  the  docu- 
ments were  in  fact  a  mortgage,  by  means 
of  which  the  parties  intendedto  elude  the 
Act.  Ex  parte  Cooper ;  re  Bourn  (3)  is  a 
much  stronger  case,  but  it  is  also  dis- 
tinguishable, because  there  the  receipt  was 
an  essential  ingredient  of  the  contract 
between  the  parties.  It  formed  part  of 
the  contract  itself.  Here  the  sale  was 
by  the  sheriff— not  by  the  parties — and 
was  of  itself  a  perfectly  valid  transaction. 
The  receipt  forms  no  part  of  the  contract. 
If  the  receipt  had  been  given  six  months 
after  the  contract  was  made,  the  contract 
would  have  been  as  good. 

[Brett,  L.J. — How  can  the  receipt  be 
said  to  be  a  bill  of  sale  or  an  "  assurance  ?  " 
A  perfect  sale  and  transfer  of  possession 
had  taken  place  before  the  receipt  was 

fi  ven.  When  this  rule  was  granted  Lord 
astice  Thesiger  said  that  the  Court  in 
Ex  parte  Oooper ;  re  Baum  (3)  came  to 
the  conclusion  that  the  receipt  and  sale 
were  one  transaction.] 

dye,  for  the  defendant,  supported  the 
rule. — This  case  is  within  the  authority 
of  Ex  parte  Cooper;  re  Baum  (3).  The 
decision  there  was  that  a  receipt  and  in- 
ventory of  goods  given  on  sale  constituted 
a  bill  of  sale  within  the  Act.  Here  the 
sale  and  the  giving  of  the  receipt  and 
inventory  occurred  at  the  same  time  and 
place,  and  formed  one  whole  transaction. 
The  Act  clearly  contemplates  that  a  bill 
of  sale  may  be  given  by  the  sheriff,  for 
section  1  provides  for  the  case  of  a  bill  of 
sale  being  made  o;r  given  "  under  or  in 
the  execution  of  any  process." 
Mc  Crae  did  not  reply. 

Jessel,  M.R. — The  only  difficulty  in 
this  case  arises  entirely  from  the  judg- 
ment of  the  Court  of  Appeal  in  Ex  parte 
Oooper ;  re  Baum  (3).  Of  course  we  are 
bound  by  that  decision  if  it  lays  down 
any  principle.  It  is  difficult  to  discover 
any  principle  from  the  report,  but  we 
have  had  the  advantage  of  a  statement 
by  Lord  Justice  Thesiger,  and  he  states  a 
principle  which  is  intelligible.  He  says 
that  the  Court  came  to  the  conclusion  in 

(3)  48  Law  J.  Rep.  Bankr.  40. 
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that  case  that  there  was  no  sale  indepen- 
dently of  the  receipt  or  assurance.  The 
whole  thing  was  a  single  transaction 
depending  upon  that  document,  and  if 
that  document  was  out  of  the  way  the 
transaction  failed.  The  Court  therefore 
held  that  the  receipt  was  an  assurance 
within  the  Bills  of  Sale  Act — an  assurance 
whereby  the  grantee  should  have  power 
without  giving  any  notice  to  seize  and  take 
possession  of  the  goods.  It  is  manifestly 
not  so  here.  The  sheriff  may  sell,  and 
usually  does  sell,  without  giving  any 
receipt  at  all.  It  cannot  be  contended 
that  if  he  sold  the  goods  by  auction  in 
100  lots,  and  the  auctioneer  chose  to  give 
100  receipts  to  the  purchasers,  every 
one  of  those  receipts  is  a  bill  of  sale. 
How  can  the  receipts  possibly  become  a 
bill  of  sale  under  which  the  holder  or 
grantee  can  obtain  possession  of  the 
goods  ?  Here  there  was  a  sale  by  the 
sheriff,  and  on  the  same  day  a  receipt  and 
inventory  of  the  goods  were  given  to  the 
purchasers.  But  his  title  does  not  in  any 
way  depend  upon  the  receipt  and  inven- 
tory. If  the  receipt,  or  even  an  effectual 
bill  of  sale,  had  been  given  twelve  months 
after  the  sale,  the  purchaser's  title  would 
still  have  been  good  under  the  parol  sale. 
I  think  the  judgment  of  the  Divisional 
Court  was  right,  and  that  this  rule  should 
be  refused. 

Bramwell,  L.J. — I  am  of  the  same 
opinion.  The  reasoning  in  the  case  of 
Ex  parte  Cooper ;  re  Baum  (3)  seems  to 
shew  that  the  Court  thought  that  whether 
there  was  an  inventory  with  the  receipt 
or  not,  the  receipt  was  still  a  document 
which,  under  the  Act,  ought  to  be  re- 
gistered, because  Lord  Justice  James,  in 
delivering  their  judgment,  says,  "  It  is  a 
document  which  does  assure  the  goods, 
and  does  transfer  them  from  one  person 
to  the  other."  If  the  learned  Judges 
meant  that  a  mere  receipt  without  more 
could  be  held  to  be  an  assurance  within 
section  7  of  the  Act,  I  cannot  agree  with 
that  view.  If  it  was  so  held,  a  curious 
question  might  arise  under  the  new  Act, 
which  provides  that  a  receipt  with  an 
inventory  attached  shall  be  a  bill  of  sale. 
I  entirely  agree  with  every  word  of  the 
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judgment  of  the  Lord  Chief  Justice  in 
the  Court  below.  I  think  the  grounds 
for  our  decision  cannot  be  better  put  than 
he  puts  them.  Suppose  the  receipt  had 
no  stamp,  and  so  was  not  admissible  In 
evidence,  might  not  the  plaintiff  say  and 
prove,  "  I  bought  and  paid  for  those 
goods  ?  "  Strictly  speaking,  the  receipt  is 
not  evidence  at  all.  It  is  a  mere  declara- 
tion by  the  vendor  that  he  has  been  paid, 
and  like  other  declarations,  not  admissible. 
The  fact  must  be  proved. 

Brett,  L.J. — It  seems  to  me  that  Ex 
parte  Cooper ;  re  Baum  (8)  was  not  in- 
tended to  decide  and  does  not  decide 
that  every  receipt  and  inventory  given  on 
a  sale  of  goods  is  a  bill  of  sale  which 
requires  registration  under  that  Act. 
It  only  decides  that  the  receipt  and  in- 
ventory given  under  the  particular  cir- 
cumstances of  that  case  was  a  bill  of  sale 
or  assurance  within  the  Act.  The  Judges 
thought  that  the  receipt  and  inventory 
were  given  as  part  of  the  very  transaction 
by  which  the  property  passed,  and  were, 
in  fact,  the  medium  of  the  transfer.  Here 
the  receipt  and  inventory  were  not  the 
medium  of  the  transfer  between  the 
sheriff  and  the  purchaser  of  the  goods, 
which  was  complete  before  the  receipt 
and  inventory  were  given.  In  that  res- 
pect, as  Lord  Justice  Thesiger  pointed 
out  during  the  argument  of  the  rule  nisi, 
the  case  differs  entirely  from  that  of  Ex 
parte  Cooper ;  re  Baum  (3). 

I  think  the  case  does  not  come  within 
the  terms  of  the  Act  of  Parliament,  and 
that  the  rule  should  be  discharged. 

Rule  discharged. 


Solicitors— Walker   and  Mewburn- Walker,  for 
plaintiff ;  J.  W.  Heritage,  for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 

THE  PRESIDENT  AND  SCHOLARS  OF 
CORPUS  CHRISTI  COLLEGE,  OX- 
FORD, V.  ROGERS.* 

Statute  of  Limitation*  (3  4  Will.  4.  c. 
27.  88.  3  and  5) — Renewable  Leaseholds — 
Surrender  by  Operation  of  Law — Estate  in 
Reversion — When  Time  begins  to  run  against 
Reversioner. 

Sections  3  and  5  of  the  8tatute  of  Limita- 
tions, 3  |  4  Will.  4.  c.  27,  enact  that  the 
right  to  bring  an  action  to  recover  any  land 
shall  be  deemed  to  have  first  accrued  with 
respect  to  estates  or  interests  in  reversion, 
"  at  the  time  when  such  estate  or  interest 
became  an  estate  or  interest  in  possession." 

During  the  continuance  of  a  lease  for 
years  the  reversioner  in  fee  granted  a  new 
lease  of  the  premises  for  years  to  his  te- 
nant:— 

Held,  that,  although  the  first  lease  be- 
came surrendered  by  operation  of  law  on 
the  granting  of  the  second,  the  reversioner's 
estate  did  not  thereby  become  an  "  estate  in 
possession  "  within  the  meaning  of  sections 
3  and  5,  and  therefore  that  time  did  not 
begin  to  run  against  him  under  the  Act. 


it  of  Pollock,  B., 
leration,  after  trial 


Appeal  from  a  ji 
upon  farther 
without  a  jury. 

The  action  was  brought  to  recover  pos- 
session of  a  cottage  and  garden  in  the 
occupation  of  the  defendant. 

The  following  facte  were  proved  in 
evidence  or  admitted  at  the  trial : — 

For  more  than  two  centuries  the  Pre- 
sident and  scholars  of  Corpus  Ghristi 
College  had  been  seised  in  fee  of  a  house 
and  land  called  Milton  House  at  Egham, 
in  the  county  of  Surrey,  and  for  more 
than  two  centuries  this  property  had  been 
held  by  the  Edgell  family  as  tenants  to 
the  college  under  long  renewable  leases. 

In  1817  a  piece  of  the  waste  of  the 
freehold  manor  of  Egham,  comprising  the 
cottage  and  garden,  the  subject  matter  of 
the  action,  was,  under  the  Egham  Inclo- 
sure  Award,  allotted  to  the  college  in  re- 
spect of  Milton  House. 

In  1818  Wyatt  Edgell,  the  tenant  to 
the  college  then  in  possession  of  Milton 

*  CoramLord  Coleridge,  C.J. ;  Bramwell,  L.J. ; 
and  Brett,  L.J. 


House,  let  the  cottage  and  garden  to  one 
Pickett  under  a  written  agreement  for  a 
yearly  tenancy  at  Is.  64.  a  year. 

Bent  was  paid  by  Pickett  under  this 
agreement  up  to  1853,  but  after  that  year 
no  rent  was  ever  paid  by  Pickett,  or  by 
the  defendant,  who,  upon  her  father's 
death,  continued  in  occupation  of  the  pre- 
mises. 

In  1851  the  college  renewed  Wyatt 
Edgell' s  existing  lease  of  the  premises  by 
granting  him  a  fresh  lease  for  twenty 
years  from  the  10th  of  October,  1850. 

In  1857  the  college  granted  to  Wyatt 
Edgell  a  new  lease  of  the  premises  for 
twenty  years  from  the  10th  of  October, 
1857. 

The  writ  in  the  present  action  was 
issued  on  the  10th  of  May,  1878. 

Upon  these  facts  Pollock,  B.,  gave 
judgment  for  the  plaintiffs.  The  defen- 
dant appealed. 

Wool/  and  Shafto,  for  the  defendant. — 
The  defendant  is  entitled  to  the  premises 
under  section  8  of  the  3  &  4  Will.  4.  c. 
27  (1).    She  has  been  in  possession  more 

(1)  Section  2  of  the  3  &  4  Will.  4.  e.  27,  enacts, 
"that  after  the  31st  day  of  December,  1883,  no 
person  shall  make  an  entry  or  distress,  or  bring 
an  action  to  recover  any  land  or  rent,  bat  within 
twenty  years  next  after  the  time  at  which  the 
right  to  make  each  entry  or  distress  or  to  bring 
such  action  shall  have  first  accrued  to  some  par- 
son through  whom  he  claims;  or  if  such  right 
shall  not  hare  accrued  to  any  person  through  whom 
he  claims,  then  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  dis- 
tress or  to  bring  such  action  shall  hare  first  accrued 
to  the  person  making  or  bringing  the  same." 

By  section  3,  "  the  right  to  make  an  entry  or 
distress  or  bring  an  action  shall  be  deemed  to  have 
first  accrued  ....  when  the  estate  or  interest 
claimed  shall  have  been  an  estate  or  interest  in 
reversion  or  remainder,  or  other  future  estate  or 
interest,  and  no  person  shall  have  obtained  the 
possession  or  receipt  of  the  profits  of  sach  land  or 
the  receipt  of  sach  rent  in  respect  of  such  estate  or 
interest,  then  such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  when  sach  estate  or  inte- 
rest became  an  estate  or  interest  in  possession." 

By  section  5,  "  a  right  to  make  an  entry  or  dis- 
tress, or  to  bring  an  action  to  recover  any  land  or 
rent,  shall  be  deemed  to  have  first  accrued,  in  re- 
spect of  an  estate  or  interest  in  reversion,  at  the 
time  when  the  same  shall  have  become  an  estate 
or  interest  in  possession  by  the  determination  of 
any  estate  or  estates  in  respect  of  which  sach  land 
shall  have  been  held,  or  the  profits  thereof  or  such 
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President,  $c.  Corpus  Christi  College  v.  Rogers 
than  twenty  years  as  a  yearly  tenant 
without  a  lease  and  without  having  paid 
any  rent.  The  period  of  twenty  years 
within  which,  under  section  2  of  the  3  & 
4  Will.  4.  c.  27  (1),  this  action  oould  be 
brought,  began  to  run  against  the  plain- 
tiffs from  October  10,  1857,  when  the 
second  lease  was  granted.  The  lease  of 
1851  thereupon  became  surrendered  by 
operation  of  law,  Lyon  v.  Reed  (2),  and 
the  plaintiffs  acquired  an  "  estate  in  pos- 
session" in  the  premises  within  the 
meaning  of  sections  3  and  5  (1).  The 
question  is  discussed  in  Darby  and  Bo- 
sanquet,  Statutes  of  Limitations,  pp.  243, 
244,  where  the  authors  take  the  view 
now  contended  for  on  behalf  of  the  de- 
fendant. There  must  be  a  moment  of 
time  in  which  the  right  to  possession  of 
the  premises  became  vested  in  the  plain- 
tiffs. The  reversioner  by  granting  a  new 
lease  adopts  the  position  and  exercises 
the  act  of  an  owner  in  possession.  He  is 
estopped  from  saying  that  he  did  not  ob- 
tain possession.  If  he  were  allowed  to 
recover  after  any  length  of  time  and  any 
number  of  renewals,  great  opportunity 
would  be  afforded  for  the  existence  of 
the  very  evils  against  which  the  Act  was 
intended  to  provide.  If  the  first  lease 
had  been  surrendered  by  the  lessee  before 

rent  shall  have  been  received,  notwithstanding  the 
person  claiming  such  land,  or  some  person  through 
whom  he  claims,  shall  At  any  time  previously  to 
the  creation  of  the  estate  or  estates  which  shall 
hare  determined  hare  been  in  possession  or  receipt 
of  the  profits  of  such  land  or  in  receipt  of  such 
rent." 

By  section  8,  "  When  any  person  shall  be  in 
possession  or  in  receipt  of  the  profits  of  any  land, 
or  in  receipt  of  any  rent,  as  tenant  from  year  to 
year  or  other  period,  without  any  lease  in  writing, 
the  right  of  the  person  entitled  subject  thereto,  or 
of  the  person  through  whom  he  claims,  to  make  an 
entry  or  distress,  or  to  bring  an  action  to  recover 
such  land  or  rent,  shall  be  deemed  to  have  first 
accrued  at  the  determination  of  the  first  of  such 
years  or  other  periods,  or  at  the  last  time  when 
any  rent  payable  in  respect  of  such  tenancy  shall 
hare  been  received  (which  shall  last  happen)." 

Note. — Sections  2  and  5  are  repealed  by  the 
Real  Property  Limitation  Act,  187*  (37  &  38 
Vict.  c.  67),  which  came  into  force  on  the  1st  of 
January,  1879.  Section  6  is  re-enacted  in  the 
last-mentioned  Act,  and  section  1  of  the  same 
Act  is  substituted  for  section  2  of  8  &  4  Will.  4. 
c.27. 

(2)  13  Mee.  &  W.  285;  13  Law  J.  Rep.  Exch. 
377. 


(App.),  Exes. 

the  second  one  was  granted,  there  can 
be  no  question  that  sections  3  and  5  (1) 
would  have  applied,  and  that  the  plain- 
tiffs could  have  gained  an  estate  in  pos- 
session so  that  time  began  to  ruu  against 
them.  That  which  occurred  here  is  really 
the  same  transaction.  It  cannot  make 
any  difference  in  the  legal  position  of  the 
parties  that  the  order  of  events  was 
slightly  different. 

They  also  referred  to  Hutchia  v.  Martin 
(3). 

Day  and  E.  Robertson,  for  the  plaintiffs, 
were  not  required  to  argue. 

Lord  Coleridge,  C.J. — I  think  there  is 
no  ground  for  the  appellant's  contention. 
It  is  admitted  that  the  only  point  in  the 
case  is  whether,  when  the  lease  granted 
to  Mr.  Wyatt  Edgell  in  1851  by  the 
college,  was  surrendered  by  operation  of 
law  in  1857,  the  college  could  have  done 
anything  in  the  way  of  entering  upon 
the  promises,  or  asserting  their  right  to 
them.  In  ray  opinion  they  could  not. 
There  was  no  mode  in  which  the  college 
could  exercise  any  such  right,  and  to 
construe  the  Act  in  the  way  suggested 
for  the  appellants  would  be  to  legalise 
spoliation. 

Supposing  the  college,  just  before 
1857,  had  known  that  tins  defendant  had 
no  title  to  the  premises,  and  was  paying 
no  rent  to  Mr.  Edgell,  then,  according  to 
the  view  presented  to  us,  because  the 
tenant  does  not  pay  his  immediate  land- 
lord the  superior  landlord  is  to  lose  his 
property.  Mr.  Woolf  contends  for  a 
similar  proposition,  because  he  says  that 
where  there  is  a  surrender  of  a  lease  by 
the  act  and  operation  of  law,  on  a  new 
lease  being  granted,  then  there  is  some 
invisible  moment  of  time  in  which  the 
superior  landlord  loses  his  right. 

No  case  has  been  cited  before  us  to 
support  that  proposition.  I  am  of  opinion 
that  there  is  no  point  of  time  at  which 
the  superior  landlord  could  enter  upon 
or  assert  his  right  to  the  premises,  and  I 
think  this  appeal  must  be  dismissed. 

Bramwell,  L.J. — I  am  of  the  same 
opinion.  It  is  a  somewhat  striking  con- 
sideration that,  if  a  month  had  elapsed 

(3)  Cr.).  Eliz.  60'). 
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between  the  surrender  of  the  first  lease 
and  the  granting  of  the  second,  or  a 
week,  or  a  day,  or  a  minute,  the  appellant 
would  have  been  in  the  right.  Now  she 
is  in  the  wrong  because  no  moment  of 
time  elapsed.  It  would  really  seem  that 
the  words  of  section  3  bar  the  plaintiffs 
r^ght  to  recover  if  there  had  been  an 
appreciable  moment  of  time  between  the 
grant  and  the  surrender. 

Bbbtt,  L.J. — I  am  of  the  same  opinion. 
The  law  is  not  ridiculous,  and  I  think  it 
must  be  ridiculous  in  order  to  support 
the  appellant's  contention. 


Solicitors— Lewis  &  Indermaur,  agents  for  W. 
,  Marratt,   Staines,  for  appellant;  Williams, 
James  &  Wason,  for  respondents. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1879.    1    CASTLE  V.  DOWNTON  ;  BRADLEY 

Nov.  21.  j  (claimant). 

BUI  of  Sale— 17  &  18  Vict.  c.  36— 
Affidavit — Description  of  Occupation  of 
Grantor. 

In  the  affidavit  filed  with  a  bill  of  sale, 
pursuant  to  17  18  Vict.  c.  36.  *.  1,  tlie 
occupation  of  the  grantor  was  described 
thus :  "  was  until  lately  a  commercial  toion 
traveller  or  agent" : — 

Held,  an  insufficient  description. 

Appeal  by  motion  under  38  &  89  Vict, 
c.  50.  s.  6,  from  the  County  Court  of 
Middlesex,  holden  at  Bow. 

The  action  was  an  interpleader  issue  in 
which  Bradley,  as  grantee  of  a  registered 
bill  of  sale,  claimed  the  goods  of  the  de- 
fendant against  Ihe  plaintiff,  who,  as  exe- 
cution creditor,  claimed  to  be  entitled  to 
the  same  goods.  The  affidavit  accom- 
panying the  bill  of  sale,  after  correctly 
describing  the  residence  of  the  grantor, 
the  defendant,  stated  his  occupation  as 
follows :  "  and  was  until  lately  a  commer- 
cial town  traveller  or  agent."  The 
County  Court  Judge  held  this  was  a  suffi- 
cient description,  and  gave  judgment  for 
the  claimant.  The  plaintiff  moved  the 
Divisional  Court,  and  obtained  a  rule 


[N.  S. 

(App.),  Ezcit. 

calling  on  the  claimant  to  shew  cause  why 
this  judgment  should  not  be  set  aside 
and  judgment  entered  for  the  plaintiff,  or 
why  a  new  trial  should  not  be  had  on  the 
grounds  that  the  affidavit  accompanying 
the  bill  of  sale  did  not  contain  such  de- 
scription of  the  grantor  as  is  required  by 
the  statute  in  that  behalf  (1). 

Melsheimer  shewed  cause. — There  is  no 
evidence  to  shew  that  the  grantor  was 
following  any  occupation  at  the  time  of 
the  affidavit  (2).  It  must  therefore  be 
taken  that  he  had  no  occupation.  The 
onus  of  shewing  he  has  some  occupation 
lies  on  the  plaintiff—  Bath  v.  Sutton  (3). 
It  is  the  best  description  which  could  be 
given,  and  it  would  mislead  no  one. 

Glenn,  for  the  plaintiff,  in  support  of 
the  rule. — The  description  is  not  suffi- 
ciently definite.  The  word  "  is  "  should 
have  been  used — The  London  and  West- 
minster Bank  v.  Ohase  (4).  The  test  to 
be  applied  is  that  the  description  must 
be  so  definite  that  perjury  can  be  assigned 
on  it — per  Bovill,  C.J.,  in  Brodrick  v. 
Scale  (5).  No  description  will  not  do — 
Hatton  v.  English  (6). 

[Lord  Coleridge,  C.J. — If  the  head- 
note  to  Bath  v.  Sutton  (3)  in  Hurlstone 

(1)  By  17  &  18  Vict,  c  36.  a.  1,  which  was  in 
force  at  the  time  of  the  execution  of  the  bill  of 
sale,  "Every  bill  of  sale  of  personal  chattels  .... 
shall,  with  an  affidavit  of  the  time  of  such  bill  of 
sale  being  made  or  given,  and  a  description  of  the 
residence  and  occupation  of  the  person  making  or 

giving  the  same  be  filed  with  the  officer 

acting  as  clerk  of  the  docquets  and  judgments  in 
the  Court  of  Queen's  Bench  within  twenty-one 
days,"  &c. 

(2)  The  only  evidence  of  the  occupation  of  the 
grantor  was  given  by  the  claimant  Bradley,  and, 
as  shewn  on  the  County  Court  Judge's  notes,  it 
was  as  follows :  "  In  November,  1876,  1  lent  de- 
fendant 601.  ;  in  July,  1877.  he  asked  for  more, 
and  I  required  a  security.  He  gave  this  bill  of 
sale  for  60/.  and  any  other  sum  I  might  advance. 
At  the  date  of  the  bill  of  sale  he  had  been  a 
commercial  traveller,  but  was  an  agent.''  Cross- 
examined  :  •'  When  the  bill  of  sale  was  executed 
defendant  was  a  commercial  traveller.  He  was 
selling  on  commission  when  the  bill  of  sale  was 
given." 

(3)  3  Hurl.  &  N.  382 ;  27  Law  J.  Rep.  Exch. 
388. 

(4)  12  Com.  B.  Rep.  N.S.  730 ;  31  Law  J.  Rep. 
CP.  314. 

(5)  40  Law  J.  Rep.  CP.  130;  Law  Rep.  6  CP. 

98. 


Digitized  by 


Google 


Vol.  49.] 


MICHAELMAS  1870  to  MtOHAELMAS  1880. 


Castle  v.  Downton,  CP. 

and  Norman  is  correct,  it  appears  the  onus 
of  showing  the  grantor  has  some  occupa- 
tion is  on  the  plaintiff.] 

It  is  submitted  evidence  has  been  given. 
There  is  no  such  accurate  description  as 
could  support  an  assignment  for  perjury, 
therefore  the  affidavit  is  bad. 

Melsheimer,  in  reply. — The  London  and 
Westminster  Bank  v.  Ohase  (4)  was  dis- 
approved of  in  Button  v.  O'Neill  (7). 
The  true  test  is  no  longer  that  of  perjury, 
but  whether,  as  stated  by  Brett,  L.  J.,  in 
the  Court  of  Appeal  in  Blount  v.  Harris 
(8),  the  description  is  sufficient  to  lead 
persons  of  ordinary  care  and  intelligence 
to  a  right  conclusion. 

Lord  Coleridge,  C.J. — I  come  with  re- 
luctance to  the  conclusion  that  this  bill  of 
sale  is  invalid.  I  do  not  say  so  because 
of  any  hardship  which  may  thereby  be  oc- 
casioned, for  I  fully  agree  with  the  good 
sense  of  the  remarks  of  Sir  Edward 
Yanghan  Williams  in  the  now  overruled 
case  of  The  London  and  Westminster  Goal 
Company  v.  Chase  (4),  that  this  is  an  ex- 
ception to  the  ordinary  rules  of  property, 
permitting  a  person  to  remain  the  osten- 
sible owner  of  goods  which  are  in  reality 
the  property  of  another,  and  if  parties 
chose  to  avail  themselves  of  this  excep- 
tional privilege  they  must  do  so  within 
the  terms  of  the  Act  of  Parliament.  The 
reluctance  with  which  I  decide  is  caused 
by  the  feeling  that  I  am  setting  aside 
this  bill  of  sale  on  technical  grounds,  and 
I  should  prefer  if  I  could  to  take  a  broad 
view,  but  I  cannot  shut  my  eyes  to  the 
consequences  which  might  follow  if  I  were 
to  hold  this  description  to  be  sufficient. 
I  do  not  say  that  the  word  "  is  "  would 
do,  hut  that  the  words  "  was  until  lately  " 
are  too  vague,  and  might  easily  mean  dif- 
ferent things  in  different  mouths;  and 
without  suggesting  that  in  the  present 
case  they  were  used  for  the  purpose  of 
misleading,  I  cannot  help  seeing  that 
cases  might  arise  where  such  a  form 
might  be  used  for  the  very  purpose  of 
misleading,  and  I  am  of  opinion  that 

(6)  7  E.  &  B.  94 ;  26  Law  J.  Rep.  Q3.  161. 

(7)  48  Law  J.  Rep.  CP.  868 ;  Law  Rep.  4  CP. 
D.  364. 

(8)  48  Law  J.  Rep.  Q.B.  169;  Law  Rep.  4 
Q.B.  1).  603. 


they  are  in  themselves  too  vague,  and  do 
not  constitute  a  sufficient  description 
within  the  words  of  the  Act  of  Parlia- 
ment. 

For  the  purposes  of  arriving  at  this 
conclusion  it  is  not  necessary  to  discuss 
the  views  entertained  by  Erie,  C.J.,  in 
The  London  and  Westminster  Bank  v. 
Chase  (4),  or  the  judgments  in  Button  v. 
O'Neill  (7)  in  this  Court;  those  cases 
have  no  bearing  on  the  point  before  us. 
This  case  differs  from  them  in  its  uncer- 
tainty as  to  the  period  of  time  to  which 
the  description  is  to  be  applied.  It  does 
not  state  that  the  occupation  of  the 
grantor  was  such  "  at  the  time,"  but 
"  until  lately : "  it  might  be  long  before, 
and  such  description  is  consistent  with 
other  occupations  he  may  have  engaged 
in  since.  The  case  is  not  governed  by  any 
concluded  authority,  and  on  the  best  con- 
sideration I  can  give,  and  for  these  reasons, 
I  hold  this  description  to  be  too  vague, 
and  consequently  the  bill  of  sale  to  be  in- 
valid. 

Lindley,  J. — I  am  of  the  same  opinion, 
and  I  feel  that  if  we  held  this  description 
to  be  sufficient  we  should  be  enabling 
persons  to  mislead  by  adopting  some  such 
similar  description.  It  so  happens  there 
is  no  evidence  that  the  description  was 
misleading,  but  it  appears  to  me  it  would 
be  dangerous  to  say  it  would  do,  and  I  am 
of  opinion  the  judgment  of  the  County 
Court  Judge  should  be  reversed. 

Lord  Coleridge,  C.J. — I  should  like  to 
add  that  the  report  of  the  case  of  Bath 
v.  Sutton  (3)  in  Hurlstone  and  Norman 
does  not  warrant  the  head-note,  but  the 
report  of  the  case  in  the  Law  Journal  does 
support  it,  for  there  Br  am  well,  B.,  puts 
his  finger  on  the  very  point.  He  says : 
"  The  question  is  only  as  to  whether  it 
was  necessary  to  describe  himself  [the 
assignor]  as  of  some  occupation,  and  you 
must  shew  that  he  had  one."  So  that  the 
Law  Journal  report  justifies  the  head- 
note,  while  the  other  does  not. 

Judgment  for  the  plaintiff. 


Solicitors — G.  A.  Swan,  for  the  plaintiff;  John 
Widdecombe,  for  the  claimant. 
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[IN  THE  divisional  court  for  the 

Q.B.,  CP.  AND  EXCH.  DIVISIONS.] 


1879  f  C0BB0LD  AND  other's  v. 
t  i  i  o  s  (administratrix) ;  ! 
July12-\  (claimant). 


PEYKE 
BAXTBE 


Power  of  County  Court  Judge  to  restrain 
an  action  in  the  High  Court — County 
Courts  Act,-1865  (28  £  29  Vict.  c.  99),  s. 
2— Judicature  Act,  1873  (36  8f  37  Vict.  c. 
66),  s.  24,  sub-sec.  5,  and  s.  89. 

The  County  Courts  Act,  1865  (28  29 
Fici.  c.  99),  s.  2,  confers  upon  the  Judge  of 
a  County  Court  all  the  powers  and  autho- 
rities, for  the  purposes  of  that  Act,  pos- 
sessed by  a  Judge  of  the  Court  of  Chancery, 
which  at  that  time  included  the  power  of 
restraining  by  injunction  an  action  in  a  su- 
perior Court  of  Common  Law.  Such  a  power 
has  been  taken  away  from  the  Court  of 
Chancery  by  sec.  24,  sub-sec.  5  of  the  Judi- 
cature Act,  1873  (36  8?  37  Vict.  c.  66), 
and  is  therefore  impliedly  taken  away  also 
from  a  County  Court  Judge,  who  has  more- 
over expressly  conferred  upon  him  by  the 
same  Act  (s.  89)  the  same  powers  as  are 
possessed  by  the  High  Court  of  Justice. 

This  was  a  motion  for  a  rule  for  a  writ 
of  prohibition,  addressed  to  the  Judge  of 
the  Ipswich  County  Court,  prohibiting 
him  from  maintaining  and  enforcing  a 
restraining  order  made  by  him  in  the 
above  action.  The  action  was  brought 
in  the  High  Court  of  Justice  by  the 
plaintiffs  against  the  defendant  as  ad- 
ministratrix of  her  deceased  husband  for 
the  sum  of  162.  2s.  7d.,  and  judgment  was 
signed  on  default  of  appearance  on  the 
24th  of  June,  1879.  In  the  meantime, 
a  plaint  had  been  issued  in  the  County 
Court  of  Ipswich  by  a  Mr.  Jarman 
against  the  same  defendant  for  the 
administration  of  the  estate  of  the  in- 
testate ;  and  on  the  14th  of  June  Mr. 
Baxter,  claimant  in  the  present  action, 
was  appointed  receiver  of  the  estate. 
On  the  25th  of  June,  Mr.  Jarman  ob- 
tained an  ex  parte  injunction  from  the 
Judge  of  the  Ipswich  County  Court,  re- 
straining the  present  plaintiffs  from  fur- 
ther proceedings  in  the  action.  And  on 
the  same  day,  when  they  attempted  to 


levy  execution  on  their  judgment,  they 
were  met  by  this  injunction.  Accord- 
ingly, they  now  moved  for  a  writ  of  pro- 
hibition. 

Poyser,  for  the  plaintiffs. — No  decree 
for  administration  had  been  pronounced 
in  the  County  Court  action ;  and,  ac- 
cording to  the  old  practice  of  Chancery, 
an  injunction  would  not  be  granted  be- 
fore decree.  But  the  power  to  grant  any 
such  injunction  has  been  altogether  taken 
away  from  the  Court  of  Chancery  by  sec. 
24,  sub-sec.  5  of  the  Judicature  Act ;  and 
by  s.  89  of  the  same  Act  inferior  Courts 
are  to  have  the  same  powers  as  the  High 
Court  of  Justice,  and  no  more. 

Maiden,  for  the  claimant. — It  has  been 
expressly  decided  in  Ex  parte  Bitton; 
in  re  Woods  (1)  that  the  Court  of  Bank- 
ruptcy still  retains  its  power  of  restrain- 
ing actions  in  the  High  Court.  The  case 
of  Wright  v.  Redgrave  (2)  may  be  distin- 
guished. The  object  of  s.  24  of  the 
Judicature  Act  was  to  avoid  for  the  future 
applications  in  the  same  matter  to  dif- 
ferent branches  of  the  same  Court;  but 
in  this  case  the  actions  are  in  two  inde- 
pendent Courts. 

Lord  Coleridge,  C.J. — I  think  that  the 
rule  for  a  prohibition  must  be  made  abso- 
lute. I  do  not  wonder  that  the  County 
Court  Judge  made  the  order.  And  I  am 
reluctant  to  overrule  him,  for  I  have  a 
great  respect  for  his  opinion.  But  his  ju- 
risdiction to  make  such  an  order  is  gone. 
It  was  originally  conferred  by  the  County 
Courts  Act  of  1865,  and  has  been  taken 
away  by  the  Judicature  Act.  It  may  be 
that  sec.  24,  sub-sec.  5  of  the  Judicature 
Act  is  not  quite  conclusive,  for  that  sub- 
section purports  to  deal  with  the  High 
Court  of  Justice  itself,  and  its  several 
Divisions.  To  that  it  may  be  answered 
that  the  terms  of  the  County  Courts  Act 
only  confer  the  jurisdiction  of  Chancery, 
as  from  time  to  time.  However,  if  there 
is  any  doubt  upon  this  point,  it  is  set  at 
rest  by  s.  89  of  the  Judicature  Act,  which 


(1)  46  Law  J.  Hep.  Bankr.  87. 

(2)  Law  Rep.  11  Ch.  D.  24. 
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Cobbold  t.  Pryke,  Q.B. 

enacts  that  inferior  Courts  with  equity 
jarisdiction  shall  for  the  future  exercise 
the  same  powers  as  the  High  Court  of 
Justice.    That  section  is  conclusive. 
Field,  J. — I  am  of  the  same  opinion. 

Rule  for  prohibition  made  absolute. 


Solicitors — Rhodes  &  Son,  agents  for  Cobbold, 
Son  &  Rouse,  Ipswich,  the  plaintiffs  in  person ; 
Samuel  Gooding,  Ipswich,  for  claimant. 


[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
IN  THE  COURT  OF  APPEAL.] 

1878.  "J 
June  27, 28. 
August  8. 
1879 

March  10*  11  ^  XASTnf  v-  mackonoghib. 

12,13,14,' 
17,18,19,20. 
Juno  28. 

Ecclesiastical  Court — Power  to  append  a 
Monition  to  a  Definitive  Sentence- — Mode 
of  Enforcing — Suspension  ah  officio  et 
heneficio  for  Contumacy  in  disobeying  such 
Monitior*— Prohibition— 5d  Geo.  3.  c.  127: 
8  $•  4  Vict.  c.  86. 

A  beneficed  clerk,  having  been  convicted 
in  a  criminal  suit  in  the  Court  of  Arches 
of  offences  against  the  laws  ecclesiastical, 
was  suspended  ah  officio  for  a  certain  time, 
and  admonished  not  to  repeat  the  offence. 
He  disobeyed  this  monition,  and  on  this 
being  proved  the  Court  again  admonished 
him.  This  second  monition  having  been 
also  disobeyed,  application  was  made  to 
the  Court  by  motion  on  affidavits  to 
enforce  the  monition.  The  clerk  did  not 
appear,  and  the  Court  sentenced  him  to  be 
suspended  ab  officio  et  heneficio  for  three 
years. 

A  writ  of  prohibition  directed  to  the 
Judge  of  the  Court  of  Arches  to  prohibit 
him  from  enforcing  this  sentence  was  ap- 
plied for  in  the  Queen's  Bench  Division, 
and  granted  by  Cockburn,  C.J.,  and  Mbl- 
lob,  J.  (dissentiente  Lush,  J.). 

Held,  in  the  Court  of  Appeal,  by  Cole- 
bidob,  C.J.,  Jambs,  L.J.,  and  Thbsigbb, 
Vol.  49.— 03.,  CP.  &  Excu. 


L.J.  (dissentientibus  Brett,  L.J.,  and 
Cotton,  L.  J.),  reversing  the  decision  of  the 
Queen's  Bench  Division,  that  the  writ  of 
prohibition  ought  not  to  issue;  for  that 
such  a  monition  could  be  so  appended  to  a 
definitive  sentence  in  a  penal  suit  in  an 
Ecclesiastical  Court;  that  disobedience  to 
such  a  monition  could  be  punished  as  con- 
tumacy; that  such  contumacy  could  be 
punished,  on  summary  process,  by  suspen- 
sion ab  officio  et  heneficio;  and  that  the 
motion  to  enforce  the  monition  was  not 
a  fresh  proceeding  instituted  within  the 
meaning  of  section  23  of  the  Church  Dis- 
cipline Act  (3^-4  Vict.  c.  36). 

Rule  calling  on  Lord  Penzance,  the 
Official  Principal  of  the  Arches  Court  of 
Canterbury,  and  on  J.  Martin,  the  pro- 
moter in  a  suit  in  that  Court,  entitled 
Martin  v.  Mackonochie,  to  shew  cause 
why  a  writ  of  prohibition  should  not 
issue  to  prohibit  the  Court  of  Arches 
from  publishing  or  enforcing  a  decree 
of.  suspension  made  against  Alexander 
Mackonochie,  clerk,  in  the  above-named 
suit,  such  decree  being  one  which  was 
made  without  jurisdiction. 

The  proceedings  in  the  suit  and  the 
other  material  facts  will  be  found  fully 
stated  in  the  judgment  of  Cockburn,  C.  J., 
and  Lush,  J.,  in  the  Queen's  Bench  Divi- 
sion, and  in  those  of  Coleridge,  C.J.,  and 
Thesiger,  L.J.,  in  the  Court  of  Appeal. 

The  Solicitor-General  (Sir  H.  Giffard) 
(with  him  0.  Bowen),  for  Lord  Penzance ; 
and  Stephens  (with  him  Jeune),  for  Martin, 
the  promoter,  shewed  cause  (on  the  27th 
of  June,  1878)  (1). 

Charles  and  Phillimore,  in  support. 

Our.  adv.  vult. 

The  following  judgments  were  read  on 
the  8th  of  August,  1878  :— 

Lush,  J. — This  suit  was  instituted  by  let- 
ters of  request  from  the  Bishop  of  London, 
pursuant  to  the  13th  section  of  the  Church 
Discipline  Act  (3  &  4  Vict.  c.  86).  The 
cause'  was  heard  on  the  7th  of  December, 
1874,  when  the  Court  of  Arches  decreed  that 

(1)  Coram  Cockburn,  C.J.;  Mellor,  J.;  and 
Lush,  J. 
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the  defendant  had  been  guilty  of  certain 
practices  which  were  offences  against  the  laws 
Ecclesiastical,  and  pronounced  sentence  of 
suspension  db  officio  for  six  weeks,  and  ad- 
monished the  defendant  to  abstain  in  future 
from  the  practices  thereby  condemned. 

The  defendant  appealed  from  this  judg- 
ment to  the  Privy  Council,  but  abandoned 
the  appeal  before  it  came  to  a  hearing. 

On  the  26th  of  June,  1875,  a  monition,  in 
accordance  with  the  decree,  was  duly  served, 
and  suspension  published. 

On  the  18th  of  March  last,  notice  was 
served  on  the  defendant,  alleging  that  he 
had,  in  contravention  of,  and  disobedience 
to  the  monition,  on  certain  days  therein  spe- 
cified (several  of  which  were  within  two 
years  from  that  date,  and  the  last  of  which 
was  on  the  24th  of  February  last),  done  cer- 
tain specified  acts  (being  acta  which  he  had 
been  admonished  to  abstain  from),  and  that 
the  promoter  would,  on  the  23rd  of  March, 
upon  proof  of  the  premises,  ask  that  it  might 
be  declared  that  the  defendant  had  not  obeyed 
the  monition  in  the  particulars  therein  set 
forth,  and  would  further  ask  that  the  moni- 
tion might  be  enforced,  as  to  the  Court  should 
seem  meet ;  and  that  the  defendant  might  be 
condemned  to  the  costs  of  the  proceeding. 
Copies  of  the  affidavits  intended  to  be  used 
were  served  at  the  same  time. 

The  defendant  did  not  appear,  and  on  the 
29th  of  March  a  second  monition  was  served 
upon  him,  which  recited  the  previous  pro- 
ceedings in  the  suit,  the  decree,  the  service 
of  the  former  monition  and  the  notice,  and 
which  alleged  that  on  the  23rd  of  March  then 
instant,  the  Court,  having  read  the  affidavits, 
copies  of  which  had  been  served,  did  pro- 
nounce and  declare  that  the  defendant  had 
failed  to  obey  the  monition  in  not  having 
abstained  from  the  before-mentioned  prac- 
tices ;  and  did  further  admonish  the  de- 
fendant to  abstain  for  the  future  from  those 
practices. 

On  the  20th  of  April,  a  further  notice  was 
served,  to  the  effect  that  it  had  been  alleged 
that  subsequently  to  the  service  of  the  last- 
mentioned  monition,  namely,  on  the  31st  of 
March  and  on  the  7th  of  April,  the  defend- 
ant had  repeated  the  practices  against  which 
he  had  been  admonished,  and  that  the  pro- 
moter would  apply  to  the  Court  on  the  11th 
of  May,  and  would  upon  proof  of  the  pre- 
mises ask  that  it  might  be  declared  that  the 
defendant  had  not  obeyed  the  monitions  ; 
and  that  the  same  might  be  enforced  as  to 
the  Court  might  seem  meet,  and  that  the 
Court  might  take  such  other  steps  in  the  mat- 
ter as  justice  might  require.  Copies  of  the 
further  affidavits  intended  to  be  used,  accom- 
panied the  notice. 


The  defendant  still  declined  to  appear  at 
the  time  appointed,  and  the  Court,  after 
reading  the  affidavits  and  having  taken  time 
to  consider,  declared  that  the  defendant  had 
disobeyed  and  contravened  the  monition  of 
the  Court,  and  decreed  that  he  should  be 
suspended  ab  officio  et  a  beneficio,  for  a  period 
of  three  years,  and  be  condemned  to  the 
costs  of  the  application. 

Thereupon  an  application  was  made  to  this 
Court  for  a  prohibition,  on  the  ground,  and 
the  only  ground  on  which  a  prohibition  can 
be  granted,  namely,  that  in  awarding  a  sus- 
pension under  such  circumstances,  the  Court 
of  Arches  had  exceeded  its  jurisdiction. 

A  rule  to  shew  cause  was  granted,  which 
came  on  for  argument  shortly  Defore  the  last 
assizes,  when  the  Court  took  time  to  consider 
its  Judgment. 

The  contention  of  the  defendant  is,  that 
he  has  been  punished  for  a  contempt  of 
Court,  that  a  contempt  of  Court  is  punish- 
able only  by  imprisonment,  under  the  58  Geo. 
3.  c.  127  ;  that  such  a  proceeding  as  the  pre- 
sent is  not  in  accordance  with  the  established 
practice  of  the  Court  of  Arches,  and  that 
even  if  it  were  shewn  to  have  been  so  prior 
to  the  passing  of  the  Church  Discipline  Act, 
the  provisions  of  that  Act  rendered  its  con- 
tinuance illegal.  It  was  not  disputed  that 
the  sentence  complained  of  is  one  which 
might  lawfully  have  been  pronounced  for 
such  ecclesiastical  offence  as  the  Court  had 
declared  the  defendant  to  have  been  guilty 
of,  if  a  fresh  suit  had  been  brought  against 
him. 

I  pause  here  for  a  moment  to  remark 
that  much  of  the  argument  which  was  ad- 
dressed to  us  appears  to  me  to  be  based 
on  the  fallacy  of  treating  the  acts  of  which 
the  defendant  was  found  guilty  as  mere 
contempt  of  Court.  A  contempt  of  Court 
may,  or  may  not  involve  an  ecclesiastical 
offence.  A  wilful  disobedience  of  an  order 
of  the  Court  made  to  enforce  a  private 
right,  such  as  an  order  for  payment  of  costs, 
is  a  contempt  of  Court,  but  nothing  more. 
The  acts  of  the  defendant  amount  to  a 
contempt  of  Court  inasmuch  as  he  thereby 
committed  a  breach  of  the  monition  or  injunc- 
tion of  the  Court ;  but  they  amount  to  much 
more  than  a  contempt  of  Court.  They  con- 
stitute a  distinct  ecclesiastical  offence.  They 
were  done  in  defiance  not  only  of  a  monition 
of  the  Court,  but  in  defiance  of  the  law  as 
declared  by  the  Court,  which  is  the  consti- 
tuted authority  in  such  cases,  and  would 
have  been  punishable  if  there  had  been  no 
monition,  and  the  sentence  is  admitted  to  be 
an  appropriate  punishment  for  such  a  breach 
of  the  law.  Of  course,  the  Court  could  not 
have  taken  notice  of  the  offence  without  a 
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■ait,  bat  here  there  is  a  suit  which  has  re- 
sulted in  a  decree  and  a  monition  ;  and  the 
argument  for  the  defendant  assumes  that  for 
some  purposes  at  least  the  monition  is  still  in 
force.  Whether  it  is  operative  to  enable  the 
Court,  by  means  of  it,  to  suppress  the  repeti- 
tion of  the  offence  ;  in  other  words,  whether 
the  monition  can  be  effectually  enforced,  is 
the  question.  Now,- unless  it  be  shewn  that 
the  defendant  is  under  some  disadvantage  by 
being  prosecuted  for  the  new  offence  by  sum- 
mary proceeding  on  the  monition,  or  unless 
such  a  proceeding  is  prohibited  by  statute, 
no  reason  can  be  assigned  why  a  new  suit, 
which  is  undoubtedly  the  more  costly  and 
more  dilatory,  and,  therefore,  the  less  effica- 
cious proceeding  for  the  purposes  of  justice, 
should  be  adopted  in  preference  to  the  more 
summary  proceeding.  The  object  is  the 
same  as  must  be  the  object  of  a  new  suit, 
namely,  to  put  an  end  to  the  practices  which 
have  been  denounced  as  illegal,  and  the  sen- 
tence is  the  same  as  would,  or  might  have 
been,  pronounced  in  the  form  of  a  decree  in 
that  new  suit. 

I  proceed  to  notice,  in  the  first  place,  the 
arguments  based  on  the  Church  Discipline 
Act,  because  if  the  proceeding  complained  of 
is  either  expressly  or  by  implication  forbidden 
by  that  Act,  it  matters  not  what  the  ancient 
practice  of  the  Court  of  Arches  was,  or  what 
construction  the  Court  might  have  put  upon 
the  statute  itself.  For  it  is  the  province  and 
the  duty  of  this  Court  to  construe  Acts  of 
Parliament  which  affect  the  temporal  rights 
of  the  subject,  and  to  protect  the  subject  in 
the  enjoyment  of  those  rights. 

The  object  of  the  Church  Discipline  Act  is 
declared  in  the  preamble  to  be  "to  amend 
the  manner  of  proceeding  in  causes  for  the 
correction  of  clerks,"  and  this  it  effects  by 
repealing  the  statute  1  Hen.  7.  c.  4,  which 
gave  summary  powers  to  archbishops  and 
bishops,  and  by  prescribing  a  uniform  course 
of  proceeding  for  the  institution  of  suits. 
Then  follows  the  23rd  section,  which  enacts 
that,  "no  criminal  suit  or  proceeding  against 
a  clerk  in  holy  orders,  for  any  offence 
against  the  laws  ecclesiastical,  shall  be  insti- 
tuted in  any  Ecclesiastical  Court  otherwise 
than  is  hereinbefore  enacted  and  provided." 

The  argument  is,  that  this  is  a  "  proceed- 
ing "  for  an  offence  against  the  laws  ecclesias- 
tical, and  not  being  instituted  in  the  manner 
prescribed  by  the  Act,  it  is,  therefore,  a 
violation  of  the  Act.  This  argument  appears 
to  me  to  be  founded  on  a  misapprehension 
of  the  scope  and  purpose  of  the  Act.  If  it 
were  to  prevail,  the  consequence  would  be, 
that  a  decree,  admonishing  the  defendant  in 
a  suit  to  abstain,  in  future,  from  practices 
which  were  thereby  declared  to  be  illegal, 


would  be  nugatory,  and  the  Act  would  have 
taken  away,  and  that  by  implication  only, 
one  of  the  most,  if  not  the  most,  ancient, 
and  probably  the  most  effective  process  of  the 
Court.  For  if  the  acts  of  the  defendant  were 
treated,  as  it  was  contended  they  ought  to 
have  been  treated,  as  a  mere  contempt  of 
Court,  punishable  under  the  58  Geo.  3,  that 
would  be  equally  open  to  the  objection, 
that  it  was  a  "proceeding"  for  an  offence 
which  had  not  been  already  adjudicated  on, 
and  it  would  follow  that  no  monition  en- 
joining abstention  for  the  future  could  ever 
be  enforced  at  all.  It  is  clear,  to  my  mind, 
that  what  the  Act  meant  to  abolish  by  the 
word  "  proceeding  "  was  those  illegal  acts  by 
which  forfeiture  or  suspension  was  enforced 
without  a  regular  suit,  of  which  precedents 
are  to  be  found  in  the  books,  and  that  it  was 
no  more  intended  to  interfere  with  any 
established  mode  of  enforcing  the  decrees  of 
the  Court,  than  it  did  with  substantive  law. 
Other  sections  recognise  as  still  existing  and 
to  continue  the  ancient  forms  of  sentence, 
and  the  ancient  modes  of  enforcing  it.  For 
example,  the  llth  section,  speaking  of  the  sen- 
tence to  be  pronounced  upon  hearing  before 
the  bishop  and  assessors,  says  that  it  shall 
be  "  according  to  ecclesiastical  law,"  and  the 
12th  says  that,  "  all  sentences  by  any  bishop 
or  his  commissary  shall  be  enforced  by  like 
means  as  a  sentence  pronounced  by  an  Ec- 
clesiastal  Court  of  competent  jurisdiction." 
The  Act  leaves  the  kind  of  sentence  to  be 
awarded,  and  the  mode  of  enforcing  it,  asitwas 
before.  It  prescribes  the  mode  by  which  cri- 
minal proceedings  shall  be  originated  against 
a  clerk,  but  once  commenced  and  carried  on 
to  judgment,  it  leaves  the  suit  to  be  worked 
otit  to  execution  according  to  the  ordinary 
course  and  practice  of  the  Court.  This  sec- 
tion therefore  appears  to  me  to  have  no  bear- 
ing upon  the  question  before  us.  There  is 
a  proviso  in  the  13th  section  which  at  first 
sight  seems  to  present'  a  difficulty.  It  was 
not  to  my  recollection  noticed  in  the  argu- 
ment, but  I  am  desirous  of  calling  attention 
to  it,  that  it  may  not  be  supposed  that  I 
have  overlooked  it. 

The  15th  section  gives  an  appeal  to  the 
Privy  Council.  The  13th  section,  in  anti- 
cipation of  the  15th,  provides  that,  "  no 
appeal  from  any  interlocutory  decree  or 
order,  not  having  the  force  of  a  definitive 
sentence,  and  thereby  ending  the  suit  in  the 
Court  of  Appeal  of  the  Province,  shall  be 
allowed,  save  by  the  permission  of  the  Judge 
of  such  Court."  At  first  sight  the  wording 
of  the  clause  suggests  that  when  the  case  is 
ripe  for  appeal,  it  is  ended  for  all  purposes 
in  the  Court  below.  But  a  moment's  consi- 
deration suffices  to  make  it  clear  that  those 
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words  are  only  intended  to  emphasize  the 
distinction  between  an  interlocutory  and  a 
final  judgment ;  and  that  they  could  not 
have  been  intended  to  enact  that  a  definitive 
sentence  shall  end  the  suit  in  the  sense  that 
nothing  more  shall  be  done  upon  it,  not  even 
to  enforce  the  sentence,  whether  there  is  an 
appeal  or  not.  That  would  be  a  construction 
too  absurd  to  be  accepted,  and  this,  no 
doubt,  accounts  for  this  proviso  not  having 
been  referred  to  in  the  argument. 

I  come,  therefore,  to  the  conclusion  that 
the  mode  of  proceeding  which  was  adopted 
in  this  case,  and  which  is  the  subject  of 
complaint  before  us,  is  not  prohibited  by  the 
Church  Discipline  Act.  There  being  no  other 
Act  of  Parliament  bearing  on  the  point,  the 
only  remaining  question  is,  whether  it  is  in 
accordance  with  the  established  practice  of 
the  Court. 

It  is  admitted,  as  I  have  already  observed, 
that  the  Court  had  jurisdiction  over  the  sub- 
ject-matter ;  and  jurisdiction  to  pronounce 
for  the  offence  of  which  it  has  adjudged  the 
defendant  guilty  the  very  sentence  which  it 
has  pronounced. 

I  regret  that  I  am  compelled  to  differ  from 
my  learned  colleagues  upon  this  branch  of 
the  case  also  ;  I  think  that  we  have  no  juris- 
diction to  enquire  whether  the  ordinary 
course  of  procedure  has  or  has  not  been  fol- 
lowed in  this  case.  The  practice  and  proce- 
dure of  every  Court,  where  no  Act  of 
Parliament  intervenes  to  regulate  it,  whioh  I 
assume  to  have  been  the  case  here,  is  within 
the  exclusive  cognizance  of  the  Court  itself. 
If  in  a  particular  case  the  mode  of  proceed- 
ing were  shewn  to  be  ever  so  irregular  and 
at  variance  with  the  ordinary  practice  it 
would  not  give  this  Court  jurisdiction  to  in- 
terfere. Irregularity  in  procedure  is  matter 
of  appeal,  not  of  prohibition,  and  the  appeal 
is  given  to  the  Privy  Council,  not  to  this 
Court. 

It  is,  of  course,  conceivable  as  a  possibility, 
that  a  system  of  procedure  might  be  so 
vicious  as  to  violate  some  fundamental  princi- 
ple of  justice ;  as  if,  for  example,  it  allowed  a 
suit  to  be  instituted  and  prosecuted  to  judg- 
ment in  the  absence  of  the  party  sued,  and 
without  summoning  him,  or  giving  him  any 
opportunity  of  defending  himself,  that  would 
entitle  this  Court  to  interfere.  It  is  quite 
superfluous  to  say  that  nothing  of  the  kind 
is  or  could  be  suggested  as  regards  the  pro- 
cedure in  the  Court  of  Arches.  But  neither 
was  it  or  could  it  be  suggested  that  the  ap- 
plicant suffered  any  disadvantage  whatever 
from  not  having  been  cited  to  answer  these 
charges  in  a  fresh  suit.  The  monition  gave 
him  full  and  precise  notice,  as  full  and  pre- 
cise as  articles  in  a  fresh  suit  would  have 


E'ven  him,  of  what  he  was  charged  with  ;  he 
is,  moreover,  an  advantage  which  he  would 
not  have  had  in  a  fresh  suit,  namely,  the  ad- 
vantage of  knowing  who  were  to  be  the  wit- 
nesses against  him,  and  what  they  were 
going  to  say,  every  opportunity  was  given 
him  of  refuting  the  accusation,  he  might  have 
appeared  and  cross-examined  the  witnesses, 
have  given  evidence  on  his  own  behalf,  and 
have  called  witnesses  to  disprove  the  allega- 
tions. 

The  same  grounds  of  defence  and  the  same 
opportunity  of  putting  them  forward  were 
open  to  him  on  the  monition,  as  would  have 
been  open  to  him  on  the  hearing  of  a  suit.  For 
he  could  not,  in  a  second  suit,  have  contested 
the  law  as  declared  in  the  original  judgment. 
That  had  become  res  judicata.  Having 
abandoned  his  appeal,  he  could  not  have 
been  heard  to  argue  over  again  that  the  prac- 
tices condemned  in  that  suit  were  lawful 
practices.  All  that  he  could  have  done  in  a 
second  suit  would  have  been  to  dispute  the 
facts,  and  that  he  could  have  done  by  way  of 
answer  to  the  monition  as  fully,  as  freely 
and  as  advantageously  as  if  he  had  been  de- 
fending himself  in  a  regular  suit.  The  mo- 
nition deprived  him  of  no  right  or  advantage 
which  the  Church  Discipline  Act  intended 
that  a  defendant  should  have. 

I  jnust  therefore  decline  to  enter  into  the 
question  which  was  so  earnestly  and  at  such 
length  discussed  at  the  bar,  namely,  whether 
the  precedents  do  or  do  not  sanction  the 
course  of  proceeding  which  is  complained  of. 
As  I  have  already  said,  I  think  that  it  is  a 
matter  for  the  Court  of  Arches  to  decide, 
subject  to  an  appeal  to  the  Privy  Council. 
I  feel  it  due  to  the  learned  Judge  of  the  Court 
of  Arches,  however,  to  advert  to  the  fact,  that 
not  only  has  no  authority  to  the  contrary  been 
found,  but  that  the  various  authorities  on  the 
subject,  which  are  all  collected  in  the  return 
presented  to  the  House  of  Commons  in  1868, 
and  which  were  the  subject  of  so  much  com- 
ment in  the  argument,  have  been  considered 
by  the  Privy  Council  on  appeal,  and  that  high 
tribunal  has  affirmed  the  competency  of  the 
Court  of  Arches  to  pass  such  a  sentence  as 
the  one  in  question  upon  a  similar  proceed- 
ing for  contumacy  (Hebbert  v.  Purchas) 
(2). 

It  was  strongly  urged  upon  us,  in  disparage- 
ment of  that  decision,  that  the  Privy  Coun- 
cil had  not  the  assistance  of  counsel  on  the 
part  of  the  then  respondent,  and  that  if  the 
authorities  had  been  examined  and  discussed 
from  an  opposite  point  of  view,  that  Court 
might  have  come  to  a  different  conclusion. 
That  may  possibly  be  so,  but  I  cannot  specu- 

(2)  40  Law  J.  Rep.  Ecclee.  55;  Law  Sep.  4 
P.O.  301. 
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late  upon  such  a  contingency.  The  judgment 
of  the  Privy  Council  is  binding  upon  the 
Court  of  Arches,  and  for  the  reasons  I  have 
mentioned  I  think  that  it  is  equally  binding 
on  this  Court.  As  the  judgment  of  the  Court 
of  Appeal  in  ecclesiastical  cases,  it  has  the 
authority  of  law,  and  every  clergyman 
of  the  Church  of  England  is  bound  as  a 
loyal  subject,  to  obey  that  in  common  with 
every  other  branch  of  the  law  of  the  land. 

I  cannot  help  repeating  my  regret  that  I 
should  stand  alone  in  this  Court  upon  a  sub- 
ject of  such  grave  importance,  and  that  cir- 
cumstance makes  me  feel  considerable 
diffidence,  but  having  given  my  best  consi- 
deration to  the  case,  I  am  unable  to  concur 
with  the  views  of  my  learned  brethren,  and 
am  constrained  to  say  that,  in  my  judgment, 
no  excess  of  jurisdiction  has  been  committed, 
and  that  this  rule  ought  to  be  discharged. 

M  ex  lob,  J. — At  the  close  of  the  argument 
in  this  case  I  was  prepared  to  concur  with 
my  Lord  Chief  Justice  in  making  the  rule 
absolute ;  but  my  brother  Lush  then  express- 
ing his  dissent  from  that  course,  and  requir- 
ing time  to  consider  the  matter  further,  we 
parted  without  appointing  any  time  for  a 
meeting  to  give  judgment.  As  the  circuits 
were  then  immediately  about  to  take  place, 
I  did  not  think  it  likely  that  we  should  be 
prepared  to  give  judgment  before  the  next 
sittings,  and  it  is  only  within  the  last  three 
days  that  I  became  aware  that  we  should  be 
able  to  meet  for  the  purpose  of  delivering 
judgment.  I  do  not  mention  this  by  way  of 
objection  or  complaint,  as  I  think  it  is  ex- 
tremely desirable  that  the  matter  should  not 
be  postponed  to  the  sittings  in  November. 

I  say  it  merely  by  way  of  excuse  for  not 
being  prepared  with  a  judgment  of  my  own ; 
I  have  been  so  incessantly  occupied  in  the 
performance  of  other  judicial  duties  that  I 
nave  found  it  utterly  impossible  to  abstract 
the  necessary  time  from  the  consideration  of 
other  pressing  cases.  I  have  had  the  advan- 
tage of  receiving  in  portions  during  the  last 
three  days  a  judgment  prepared  by  my  Lord 
Chief  Justice,  with  whose  view  of  the  case, 
expressed  to  me  at  the  time  of  the  argument, 
I  entirely  concur,  and  with  whom  I  was  then 
prepared  to  concur  in  delivering  judgment. 

I  have,  as  far  as  my  opportunities  have 
enabled  me,  considered  his  judgment;  and 
although  I  do  not  desire  without  further 
consideration  to  be  bound  by  every  reason 
which  he  has  assigned  for  the  conclusion  at 
which  he  has  arrived,  yet  I  am  perfectly 
satisfied  to  rest  my  judgment  upon  the  rea- 
sons and  authorities  stated  in  his  most 
learned  and  elaborate  judgment.  I  have 
also  had  the  opportunity  of  reading  the 
judgment  prepared  by  my  brother  Lush ;  I 


id 


cannot  do  otherwise  than  dissent  from  the 
conclusion  at  which  he  has  arrived,  but  I  am 
sure  he  will  permit  me  to  say  that  in  my 
opinion  his  judgment  does  not  grapple  with 
the  real  difficulty  of  the  case.  There  are  two 
cardinal  points  at  which  I  am  at  issue  with 
him.  The  first  is  that  he  seems  to  consider 
that  this  Court,  in  the  exercise  of  its  high 
function,  is  bound  by  the  decisions  of  the 
Judicial  Committee  of  the  Privy  Council, 
which  were  so  often  referred  to  during  the 
argument.  It  is  to  be  observed  that  the 
Privy  Council  have  no  original  jurisdiction 
in  questions  of  this  description  ;  their  autho- 
rity is  simply  appellate,  and  is  merely  a  sub- 
stitution for  the  former  authority  of  the 
Delegates.  It  cannot  be  doubted,  as  it 
appears  to  me,  that  in  this  matter  that  High 
Court  is  as  much  subject  to  review  by  this 
Court,  in  the  exercise  of  its  authority,  as  the 
Court  of  Delegates  was.  The  Judge  of  the 
Court  of  Arches  was  no  doubt  bound  by  those 
decisions,  and  could  not  have  rightly  acted 
contrary  to  their  tenor  ;  but  in  the  exercise 
of  our  jurisdiction  we  are  not  bound  to  treat 
them  as  conclusive  authorities  on  the  subject, 
but  we  are  at  liberty  to  consider  the  circum- 
stances under  which  they  were  given  and  the 
authorities  on  which  they  were  based. 

My  second  difference  with  my  brother 
Lush  consists  in  this,  that  I  consider  that  the 
offence  upon  which  Lord  Penzance  adjudi- 
cated and  passed  the  sentence  now  appealed 
against  was  a  fresh  and  distinct  offence 
against  the  laws  ecclesiastical ;  I  mean  new 
and  distinct  from  the  offence  for  which  he 
had  been  sentenced  to  suspension  and  pay- 
ment of  the  costs  by  Sir  Robert  P kill im  ore 
when  Dean  of  the  Arches.  It  appears  to  me 
that  Lord  Penzance  had  no  jurisdiction  to, 
adjudicate  and  condemn  the  defendant,  Mr. 
Mackonochie,  to  a  sentence  of  suspension 
applicable  only  to  a  definite  and  specific 
offence  without  fresh  letters  of  request  from 
the  Bishop  of  London,  in  whose  diocese  the 
offence  arose. 

All  the  offences  charged  against  the  defen- 
dant were  committed  within  the  diocese  of 
London,  and  might  have  been  dealt  with  in 
the  Consistory  Court  of  the  Bishop  of  Lon- 
don, and  without  letters  of  request  from  the 
Bishop  of  London.  The  Arches  Court  of 
Canterbury  had  no  jurisdiction  to  take  pro- 
ceedings in  the  matter ;  when,  therefore, 
Mr.  Mackonochie  had  been  convicted  and 
sentenced  by  a  definitive  sentence  of  the  then 
Dean  of  the  Arches,  and  had  suffered  the 
punishment  assigned  to  such  offence,  the  suit 
was  at  an  end.  He  might  be  liable  to  a  sum- 
mary proceeding  by  way  of  contempt,  and 
punished  in  the  way  prescribed  by  the  Statute 
of  George  III.  by  significant  and  imprison' 
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ment ;  but  it  appears  to  me  that  in  order 
to  proceed  for  a  fresh  specific  offence,  which 
might  end  in  a  sentence  of  suspension  or  de- 
privation, it  was  essential  that  a  new  cause 
should  be  instituted,  and  that  fresh  letters 
of  request  should  have  been  obtained  from 
the  Bishop  of  London. 

There  is  no  analogy  in  the  law  in  criminal 
matters  by  which,  when  a  new  offence  has 
been  committed  by  a  defendant,  he  can  be 
called  upon  to  answer  without  the  institution 
of  a  fresh  suit,  conducted  with  the  formali- 
ties which  the  law  prescribes.  It  might  as 
well  be  said  that  a  man  who  has  committed 
a  burglary,  and  been  sentenced  and  suffered 
his  punishment  for  such  offence,  and  who 
has  afterwards  committed  a  fresh  burglary 
in  the  same  house,  could  be  dealt  with  sum- 
marily, and  tried  and  punished,  without  any 
bill  being  preferred  before'  a  Grand  Jury  for 
such  second  offence. 

Possibly  the  monition  given  by  Sir  Robert 
Phillimore  on  the  trial  for  the  former  offence 
might  be  used  in  aggravation  of  punishment 
on  a  second  trial  for  a  Mmilar  offence,  but, 
as  it  appears  to  me,  it  could  have  no  other 
effect.  That  tbe  conduct  of  Mr.  Mackonochie 
is  deserving  of  the  highest  censure  for  re- 
maining in  a  Church  whose  law  and  discipline 
he  habitually  disregards  may  be  true,  but 
that  is  not  ad  rem  to  the  present  ques- 
tion, and  it  is  our  duty  to  prohibit  a  course 
of  proceeding  before  a  tribunal  which  has  no 
authority  by  law  to  proceed.  Had  the  pro- 
ceeding been  simply  irregular,  that  would 
have  afforded  no  ground  for  the  exercise  of 
our  extraordinary  jurisdiction,  as  irregularity 
by  a  Court  having  general  jurisdiction  is  no 
ground  of  prohibition,  but  of  appeal.  I  do 
not  intend— indeed  I  am  not  able — to  follow 
these  differences  further,  but  I  refer  to  them 
out  of  respect  to  my  brother  Lush,  that  he 
may  see  that  I  consider  I  have  grounds  of 
difference  with  him  which  are  of  essential 
importance  to  our  judgment  in  this  case. 

Cockburn,  C.J. —This  was  an  applica- 
tion to  this  Court  for  a  writ  of  prohibition  to 
prevent  the  execution  of  a  sentence  of  the 
Dean  of  the  Court  of  Arches,  suspending  the 
defendant  ab  officio  et  beneficio,  as  incumbent 
and  perpetual  curate  of  the  parish  of  St. 
Alban's,  Holborn,  for  the  term  of  three 
years,  for  contumacy  in  disobeying  two  mo- 
nitions of  the  Court,  of  the  26th  of  July, 
1876,  and  the  29th  of  March,  1878,  admo- 
nishing him  to  abstain  from  wearing  certain 
vestments  while  officiating  in  the  Communion 
Service  ;  from  causing  the  prayer  or  hymn 
commonly  called  the  Agnus  to  be  sung 
during  the  reception  of  the  elements  by  the 
communicants ;  from  making  the  sign  of  the 
cross  to  the  congregation  during  the  admini- 


stration of  the  Communion  ;  and  from  kiss- 
ing the  Prayer-book  during  Divine  worship 
and  the  Communion  Service.  The  suit 
against  the  defendant  in  respect  of  this  de- 
parture from  the  established  ritual,  as  an 
offence  against  the  ecclesiastical  law,  had 
been  originally  instituted  under  the  Church 
Discipline  Act,  3rd  and  4th  Vict. ,  cap.  86,  in 
the  Consistory  Court  of  the  diocese  of  Lon- 
don, on  the  complaint  of  the  promoter,  Mr. 
Martin,  as  promoting  the  office  of  the  Judge, 
and  had  been  sent  by  letters  of  request  from 
the  Bishop  of  London  to  the  Court  of  Arches. 
On  the  7th  of  December,  1874,  Sir  Robert 
Phillimore,  then  the  Dean  of  the  Court  of 
Arches,  by  an  interlocutory  decree,  having 
the  force  of  a  definitive  sentence,  pronounced 
the  defendant  guilty  of  the  offences  charged 
against  him,  and  sentenced  him  to  suspension 
ab  officio  for  six  weeks  ;  to  which  sentence 
the  learned  Judge  superadded  a  monition  to 
desist  from  the  practices  thus  condemned  as 
unlawful.  On  the  12th  of  June,  1875,  a 
monition  was  issued  under  the  foregoing 
decree,  admonishing  the  defendant,  as  stated, 
which  monition  was  duly  served  on  the  de- 
fendant. On  the  23rd  of  March,  1878, 
application  was  made  by  the  promoter  to 
Lord  Penzance,  who  had  succeeded  Sir 
Robert  Phillimore  as  Dean  of  the  Arches, 
alleging  disobedience  on  the  part  of  the  de- 
fendant to  the  monition  of  the  Court,  and 
praying  that  obedience  thereto  might  be  en- 
forced. Satisfied  by  the  affidavits  adduced 
in  support  of  the  application,  Lord  Penzance 
declared  that  the  defendant  had  disobeyed 
the  monition  of  1875,  and  thereupon  further 
admonished  him  to  abstain  from  the  practices 
in  question.  A  monition  was  accordingly 
issued  on  the  29th  March,  1878.  On  the 
20th  of  April  ensuing,  a  Bimilar  application 
was  made  to  the  learned  Judge,  by  motion, 
on  affidavits  shewing  continued  disobedience, 
and  asking  that  the  monitions  might  be  en- 
forced in  such  manner  as  to  the  Court  should 
seem  meet.  Notice  of  this  motion  having 
been  served,  but  the  defendant  failing  to 
appear,  Lord  Penzance  on  the  11th  of  May 
decreed  that  the  defendant  had  disobeyed 
the  monitions  of  the  12th  of  June,  1875,  and 
29th  of  March,  1878,  and  for  his  disobedience 
therein  declared  him  "  to  have  been  guilty 
of  contumacy,"  and  "for  his  conduct  afore- 
said" sentenced  him  to  be  suspended  ab 
officio  et  benefieio  for  the  term  of  three  years, 
condemning  him  also  in  the  costs  of  suit. 

I  have  been  the  more  particular  in  stating 
the  proceedings  thus  far  in  detail,  because  it 
was  insisted  by  the  learned  Solicitor-General, 
in  shewing  cause  against  the  rule,  that  the 
sentence  pronounced  by  Lord  Penzance  was 
not  founded  on  the  defendant's  contumacy, 
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but  was  only  an  enforcement  of  the  former 
judgment  of  the  Court.  When  the  language 
of  Lord  Penzance  is  looked  at,  this  i»  obvi- 
ously an  error.  The  sentence  is  founded 
expressly  and  exclusively  on  the  alleged 
contumacy ;  nor  could  it  have  been  other- 
wise :  there  could  not  possibly  have  been  a 
sentence  in  respect  of  the  fresh  offence  as 
such  without  a  fresh  suit  It  is  against  the 
execution  of  the  sentence  thus  founded  on 
disobedience  to  the  monition  that  the  present 
application  is  made  to  this  Court.  For  the 
reasons  I  am  about  to  state,  I  am  of  opinion 
that  the  monitions  both  of  Sir  Robert  Philli- 
more  and  of  Lord  Penzance  were  ultra  vires 
and  inoperative,  and  that  the  sentence  of 
suspension  pronounced  by  the  latter,  and  by 
which  Mr.  Mackonochie  has  for  the  time 
been  deprived  of  his  benefice,  cannot  be  up- 
held, and,  consequently,  that  the  rule  for  a 
prohibition  must  be  made  absolute. 

In  the  first  place,  I  must  say  I  entertain 
the  gravest  doubt  whether  the  decree  of  Lord 
Penzance  on  the  first  application  to  him  and 
the  monition  of  the  29th  of  March  were  not 
altogether  ultra  vires.  The  monition  of  Sir 
Robert  Phillimore  formed  part  of  the  defini- 
tive sentence  pronounced  in  the  original  suit. 
If  it  had  not  done  so,  and  no  monition  had 
then  been  given,  I  apprehend  that  the  suit, 
which  had  thus  been  brought  to  an  end,  and 
in  which  the  defendant  had  been  condemned 
and  had  undergone  his  punishment,  and  had 
paid  the  costs,  could  not  have  been  resusci- 
tated in  order  to  append  to  the  sentence,  on 
a  new  state  of  facts  subsequently  arising — in 
other  words,  on  a  new  offence  having  been 
committed — something  which  had  formed  no 
part  of  it  as  pronounced,  for  the  purpose  of 
dealing  with  such  new  offence  summarily,  in- 
stead of  proceeding  against  the  offender  as  for 
a  substantive  offence.  I  do  not,  however,  de- 
sire to  base  my  judgment  on  this  ground.  I 
am  disposed  to  think  that  if  a  monition  thus 
appended  to  a  sentence  for  a  specific  offence 
can  be  made  the  foundation  of  a  summary 
proceeding  for  contempt  on  the  commission 
of  a  further  offence,  the  monition  of  Sir  R. 
Phillimore  was  still  sufficiently  alive  for  that 
purpose.  It  seems  to  me  that  there  are  much 
stronger  reasons  for  making  this  rule  abso- 
lute. 

I  must  premise  what  1  have  to  say  in  sup- 
port of  the  view  I  entertain  of  this  case  by 
stating  that,  taking  the  original  monition  to 
have  been  the  foundation  of  the  decree  which 
we  are  asked  to  prohibit,  the  learned  Judge 
of  the  Court  of  Arches,  after  the  decisions  of 
the  Judicial  Committee  of  the  Privy  Council 
in  the  cases  of  Martin  v.  Mackonochie  (3 )  and 
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Hebbert  v.  Purchas  (2),  could  not  have  done 
otherwise  than  as  he  did  in  treating  the  dis- 
obedience of  the  defendant  as  contumacious. 
The  Judicial  Committee  having  appellate 
jurisdiction  over  his  own  Court,  it  would 
have  been  inconsistent  with  the  deference 
always  paid  to  the  decisions  of  a  Court  of 
Appeal  to  refuse  to  act  upon  the  precedents 
which  had  been  deliberately  set — especially 
in  the  case  of  Hebbert  v.  Purchas  (2)— -by  the 
appellate  tribunal.  We,  on  the  other  hand, 
are  not  bound  by  the  decisions  in  question. 
On  the  contrary,  we  are  called  upon  as  mat- 
ter of  judicial  duty,  on  such  an  application 
as  the  present,  to  review  these  decisions,  and, 
if  necessary,  to  overrule  them.  For  it  is  the 
province  of  this  Court  to  restrain  all  tribu- 
nals not  forming  part  of  the  High  Court  of 
Justice,  or  having  appellate  jurisdiction  over 
it,  within  the  limits  of  their  respective  juris- 
dictions ;  and  among  the  tribunals  so  within 
its  restraining  authority  are  the  Ecclesiastical 
Courts,  of  which  the  Judicial  Committee  of 
the  Privy  Council,  in  its  character  of  a  Court 
of  Appeal  from  these  Courts,  forms  a  part, 
and  is,  therefore,  as  such — however  high  its 
position  and  authority  in  other  instances — 
subject  to  our  controlling  jurisdiction  by  way 
of  prohibition. 

That  this  is  so  not  only  results  from  gene- 
ral principle,  but  is  established  by  several 
decisions  in  which  it  has  been  deliberately 
held  that  a  prohibition  would  go  to  Commis- 
sioners of  Review,  the  highest  Court  of 
Appeal  in  ecclesiastical  matters,  as  well  as  to 
the  High  Court  of  Delegates.  The  first  is 
the  case  of  Parlor  v.  Butler,  in  the  39th  of 
Elizabeth  (4).  This  was  a  suit  for  defama- 
tion before  the  High  Commissioners.  The 
Commissioners  entertained  the  suit,  but  a 
prohibition  was  granted  on  the  ground  that 
the  words  were  not  of  ecclesiastical  cogniz- 
ance. The  next  was  the  case  of  HalliweU 
v.  Jervoise  (5),  a  suit  for  tithes  commenced 
in  the  Consistory  Court.  The  defeated  party 
appealed  to  the  Court  of  Audience,  where  the 
sentence  was  affirmed ;  but  on  further  appeal 
to  the  Court  of  Delegates,  both  sentences 
were  reversed.  Thereupon  an  appeal  was 
preferred  to  Commissioners  appointed  on  a 
Commission  of  Review  under  the  Great  Seal, 
under  the  1  Elizabeth,  c  1.  On  an  applica- 
tion to  the  Queen's  Bench  for  a  prohibition, 
the  question  turned  on  the  validity  of  this 
Commission,  which  was  disputed  on  the 
ground  that  such  a  commission  was  inconsis- 


(8)  88  Law  J.  Rep.  Eccles.  1 ;  Law  Rep.  2  P.C.  [ 


865 ;  39  Law  J.  Rep.  Eccles.  1 1 ;  Law  Rap.  3  PC. 
52;  40  Law  J.  Rep.  Eccles.  1 ;  Law  Rep.  8  PC. 
409. 

4)  Moore,  460. 

5)  Moore,  462. 
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tent  with  the  statutes  of  the  24th  and  26th 
Henry  8.  But  on  a  conference  of  all  the 
Judges,  it  was  held  that  it  was  within  the 
power  of  the  Crown  to  issue  such  a  commis- 
sion, as  the  power  of  appeal  on  review,  for- 
merly exercised  by  the  Pope,  had  become 
vested  in  the  Crown,  and  had  not  been  taken 
away  by  the  statute  of  25  Hen.  8.  c.  20,  but 
it  was  further  agreed  that  if  the  Commis- 
sioners proceeded  otherwise  than  according 
to  the  law  of  England,  a  prohibition  should 
go  to  restrain  them.  A  later  case  is  that  of 
Reeve  v.  Denny  (6),  which  was  an  administra- 
tion suit  commenced  in  the  Episcopal  Court 
of  Norwich,  and  carried  thence  to  the  Court 
of  Arches,  where  the  sentence  of  the  former 
Court  was  affirmed.  An  appeal  having  been 
brought  in  the  High  Court  of  Delegates,  an 
application  was  made  for  a  prohibition,  the 
question  being  raised  whether  the  Court  of 
Appeal  had  jurisdiction  to  grant  administra- 
tion, and  whether  the  cause  must  not  be 
remitted  to  the  Court  below  for  that  purpose. 
After  argument  a  prohibition  was  granted. 
Next  we  have  the  remarkable  case  reported 
by  Hobart  under  the  name  of  Hutton's 
Case  (7),  the  facts  of  which  were  as  follows : 
Sir  Timothy  Hutton  had  presented  one 
Bowth,  as  his  clerk,  to  the  Bishop  of  Chester 
for  institution  to  a  living,  who,  however,  re- 
fused to  institute  him ;  whereupon  Sir 
Timothy  complained  to  the  Archbishop  of 
York,  who  sent  a  monition  to  the  bishop  to 
receive  the  clerk,  or  to  appear  before  him 
and  answer  for  not  doing  so ;  but  the  bishop 
did  neither ;  whereupon  the  archbishop  him- 
self instituted  the  clerk,  who  was  by  bis 
warrant  inducted.  In  the  meantime  one 
King  had  been  presented  by  the  Crown,  and 
he  and  the  bishop  brought  a  suit  in  the 
Court  of  Delegates  to  set  aside  the  institution 
and  induction  of  Rowth.  Thereupon  a  pro- 
hibition was  applied  for  in  the  Court  of 
Common  Pleas,  on  the  ground  that  induction 
was  a  temporal  act,  triable  by  temporal  law, 
and  the  church  being  full  could  only  be 
avoided  by  a  suit  of  quart  impedit  or  the  like, 
at  the  common  law  ;  and  a  prohibition  to  the 
Court  of  Delegates  was  granted.  This  case 
is  the  more  striking  from  the  fact  mentioned 
by  Hobart,  that  complaint  of  this  act  of  the 
Court  was  made  to  King  James,  who  signified 
his  pleasure  that  he  would  have  the  prohibi- 
tion set  aside  and  a  consultation  granted. 
"  But,"  says  the  learned  reporter,  "  we  an- 
swered His  Majesty  by  letter  that  we  could 
not  do  it  by  the  law  ;  and  in  the  end,  after 
many  passages  to  and  fro,  it  was  left,  and  so 
it  stands."    In  another  case  reported  by 

.  (6)  Latch,  85. 
(7)  Hob.  15. 


Hobart  (8),  one  Searle,  "  parson  of  Hey  don 
German,  having  been  indicted  and  convicted 
of  manslaughter,  and  having  been  allowed 
his  clergy  without  being  burnt  on  the  hand 
owing  to  his  being  in  orders,  a  suit  had  been 
instituted  in  the  Consistory  Court  of  London, 
to  deprive  him  of  bis  benefice  by  reason  of 
such  conviction.  The  suit  was  carried  by . 
appeal  to  the  Court  of  Delegates.  But  while 
the  Delegates  were  proceeding  with  it,  Searle 
moved  in  the  Common  Pleas  for  a  prohibi- 
tion, which  was  granted.  Hobart,  who  was 
at  the  time  Chief  Justice  of  that  Court,  gives 
the  reason,  namely,  that,  though  the  convic- 
tion of  a  clerk  for  felony  would  suffice  in  the 
Spiritual  Court  to  "  build  a  sentence  of  de- 
privation," in  the  present  case  Searle,  having 
been  allowed  the  benefit  of  clergy,  had  in 
fact  been  pardoned,  and  under  the  18  Eliza- 
beth, c.  7,  s.  2,  which  prohibited  in  such 
cases  the  delivery  of  the  offender  to  the  ordi- 
nary, as  had  been  accustomed,  could  not  be 
further  corrected  or  called  upon  to  make 
purgation  in  the  Spiritual  Court.  In  Bacon's 
Abridgment,  Tit.  "  Prohibition,"  it  is  stated 
as  law  that  the  Delegates  may  be  prohibited 
when  they  exceed  their  authority  or  proceed 
in  matters  not  properly  within  their  cogni- 
zance. These  authorities  abundantly  estab- 
lish that  the  High  Court  of  Delegates  was 
subject  to  the  prohibiting  control  of  this 
Court.  This  being  so,  there  can  be  no  doubt 
that  the  same  rule  applies  to  the  Judicial 
Committee,  who  have  in  all  respects  taken 
the  place  of  the  High  Court  of  Delegates. 

The  Act  of  2  &  3  Will.  4.  c.  92,  simply 
transfers  the  appellate  jurisdiction  of  the 
Court  of  Delegates  to  the  Privy  Council. 
We,  therefore,  as  it  seems  to  me,  should  not 
be  justified  on  an  application  for  a  pro- 
hibition, when  dealing  with  the  judgment  of 
the  Judicial  Committee,  in  treating  it  as  of 
higher  authority,  than  if  it  had  been  a 
judgment  of  the  Court  of  Delegates. 

Where  we  are  dealing  with  a  sentence  of 
the  Court  of  Arches  we  ought  not  to  allow 
precedents  set  by  the  Judicial  Committee 
to  stand  in  the  way  if  we  are  satisfied  that 
they  were  wrong. 

Having,  then,  this  jurisdiction  we  are,  in 
my  opinion,  bound  to  exercise  it  ex  debito 
justitice,  and  not  ex  gratia,  or  as  mere  matter 
of  discretion.  For  though  some  difference 
of  opinion  has  existed  on  this  point,  as  ap- 
pears from  Bacon's  Abridgment,  "Prohibi- 
tion B,"  yet  such  I  take  to  be  the  effect  of 
the  answer  of  all  the  Judges  of  England  in 
the  Articuli  Cleri,  in  the  3  Jac.  1,  as 
given  by  Coke  in  the  Second  Institute,  p. 
607,  where  they  say  that  "  prohibitions  are 

(8)  Hob.  288. 
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not  to  be  granted  of  favour  but  of  justice 
and  so  it  was  held  in  Serjeant  Moreton's 
Cote  (9),  and  by  all  the  Judges  of  the  King's 
Bench,  in  the  case  of  Woodward  v.  Bonithan 
(10)  ;  and  in  that  view,  whatever  may  have 
been  said  by  individual  Judges,  I  entirely 
concur.   So  that  I  cannot  but  think  that  to 
hold  that  the  decisions  in  question  are  not 
to  be  reviewed?  but  are  to  be  taken  as  con- 
clusively binding  upon  us,  would  amount 
to  little  less  than  a  dereliction  of  judicial 
duty.    I  yield  to  no  one  in  respect  for  the 
authority  of  the  Judicial  Committee  of  the 
Privy  Council  or  for  the  eminent  members 
of  it  who  took  part  in  the  decisions  I  have 
referred  to,  and  I  say  unfeignedly  that  I 
feel  all  the  responsibility  and  delicacy  in- 
volved in  the  task  of  reviewing  and  over- 
ruling the  decisions  of  such  a  tribunal — 
more  especially  as,  in  doing  so,  I  have  to 
deal  with  a  branch  of  law  with  which, 
as  a  Common  Law  Judge,  I  am,  of  course 
— though  I  have  taken  the  utmost  pains 
to  make  myself  master  of  the  authorities — 
less  familiar  ;  but  I  cannot  allow  these  senti- 
ments to  lead  me  to  shrink  from  a  duty  which, 
as  a  Judge  of  this  High  Court,  I  feel  myself 
bound  to  discharge.    And  I  hare  the  less 
hesitation  in  dealing  with  the  judgments  in 
question  from   the  circumstance  that  the 
Judicial  Committee  had  not  the  advantage 
of  hearing  counsel  on  behalf  of  the  parties 
against  whom  they  decided,  or  of  having 
their  attention  specially  directed  to  the  pro- 
cedure of  the  Ecclesiastical  Courts ;  and  it 
has  always  been  considered  that  a  decision 
pronounced  against  the  side  which  has  not 
been  heard  carries  with  it  but  little  authority 
as  compared  with  a  case  in  which  the  argu- 
ments on  both  Bides  have  been  presented  to 
the  Court.   In  fact,  the  question  of  juris- 
diction involved  in  the  present  application 
was,  juridically  speaking,  never  discussed 
before  the  Judicial  Committee  at  all. 

I  shall  presently  give  my  reasons  for  hold- 
ing the  proceeding  in  the  former  cases  of 
Martin  v.  Mackonochie  (3),  and  Jlebbert  v. 
Purehas  (2),  to  have  been  unwarranted  by 
law,  and  for  the  conclusion  at  which  I  have 
arrived,  that  both  the  monition  by  Sir  R. 
Phillimore,  as  well  as  that  by  Lord  Penzance, 
as  also  the  sentence  of  suspension  founded 
upon  them,  the  execution  of  which  we  are 
now  asked  to  prohibit,  were  ultra  vires  and 
bad  in  law.  But  I  cannot  give  effect  to  the 
contention  of  the  counsel  for  the  applicant 
that  a  suspension  a  beneficio  is  beyond  the 
competency  of  an  Ecclesiastical  Court,  as 
being  a  dealing  with  the  freehold.  There 

(0)  1  Sid.  65. 
(10)  Sir  T.  Raym.  3. 
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can  in  this  respect  be  no  difference  between 
suspension  and  deprivation ;  and,  as  we 
know,  deprivation  a  beneficio  for  ecclesias- 
tical delinquency  has  in  many  instances 
occurred  ;  and  that  the  subject  matter  of 
this  suit,  the  wilful  doparture  from  the  ritual 
of  the  Church,  as  established  by  the  rubric, 
the  canons,  and  the  Acts  of  Uniformity,  was 
within  the  jurisdiction  of  the  Court,  cannot 
be  disputed.  It  is  true  that  the  Common  Law 
Courts  have  from  the  earliest  times  rigorously 
interdicted  the  Ecclesiastical  Courts  from  exer- 
cising jurisdiction  where  the  freehold  was 
concerned  ;  and  there  can  be  no  doubt  that 
the  assertion  of  the  power  to  deprive  an  in- 
cumbent of  his  benefice,  as  well  as  of  his 
clerical  office,  was  originally  a  usurpation  on 
the  part  of  the  Ecclesiastical  authority.  But 
the  Common  Law  Courts  declined  to  inter- 
fere on  the  simple  ground  that  the  sentence 
of  deprivation  of  the  office,  carried  with  it  of 
necessity  the  deprivation  of  the  benefice,  in- 
asmuch as  the  olerical  office  gave  the  title  to 
the  temporal  interest,  and  with  the  loss  of 
the  former  all  right  to  the  latter  was,  as  a 
necessary  consequence,  at  an  end.  Thus 
Godolphin  Bays  :  "Deprivation  is  an  ecclesi- 
astical sentence,  whereby  an  incumbent  being 
legally  discharged  from  officiating  in  his 
benefice  with  cure,  the  church  pro  tempore 
becomes  void"  (cap.  xxvii.  tit.  Depriva- 
tion). Therefore  when  the  right  of  pre- 
sentation to  a  living  had  been  obtained  by 
a  simoniacal  contract,  and  the  party  after 
having  been  instituted  and  inducted  had 
been  deprived  by  the  Spiritual  Court,  it 
being  urged,  on  an  application  for  a  prohibi- 
tion in  the  Queen's  Bench,  that  it  was  not 
competent  to  a  Spiritual  Court  to  meddle 
with  the  freehold,  it  was  answered  : — "  True 
it  is  they  should  not  meddle  to  alter  the 
freehold ;  but  they  meddled  only  with  the 
manner  of  obtaining  his  preferment,  which 
by  consequence  divested  the  freehold  from 
him  by  the  dissolution  of  his  estate  when  his 
admission  and  institution  are  avoided " — 
Baker  v.  Roger*  (11).  The  sentence  of  depri- 
vation a  beneficio  was,  therefore,  only  the 
expression  of  what  followed  as  a  necessary 
effect  from  the  sentence  of  deprivation  ab 
officio,  a  sentence  admittedly  within  the 
jurisdiction  of  ecclesiastical  tribunals. 

Passing  this  by,  and  starting  with  the 
position  as  incontestable  that  a  departure 
from  the  established  ritual  by  a  clerk  in  holy 
orders  when  officiating  in  public  worship  is 
an  offence  against  the  Ecclesiastical  law, 
which  if  made  the  subject  of  a  suit  properly 
instituted  and  conducted  may  be  punished 
by  suspension,  I  come  to  what  is  the  real 


(11)  Cro.  Eliz,  788. 
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question, — namely,  the  efficacy  of  nuch  a 
monition  as  has  been  issued  in  the  present 
case — where  the  monition  has  been  appended 
to  a  definitive  sentence  in  a  penal  suit — as 
founding  a  sentence  of  suspension  or  depri- 
vation on  a  summary  proceeding  for  contu- 
macy; which,  again,  as  the  two  learned 
Judges  of  the  Arches  Court  have  done  no 
more  than  follow  the  precedents  set  by  the 
Judicial  Committee,  involves  the  necessity 
of  reviewing  the  decisions  of  the  latter  tri- 
bunal. Now  I  must  begin  by  observing  that 
prior  to  the  decision  of  the  Judicial  Com- 
mittee in  the  case  of  Martin  v.  Mackonochie  (3), 
no  instanoe  was  brought  to  our  attention  in 
which  this  summary  jurisdiction,  founded 
on  a  monition  appended  to  a  sentence  in  a 
penal  suit,  had  been  exercised.  In  Hebbert 
v.  Pvrchas  (2)  the  Judicial  Committee  caused 
a  search  for  precedents  to  be  made,  but  none 
could  be  found.  Three  or  four  cases  were 
brought  forward ;  but,  as  was  admitted  in 
the  judgment,  they  totally  failed  to  satisfy 
the  purpose  for  which  they  were  adduced, 
and  it  may  safely  be  asserted  that  no  such 
instanoe  exists.  Nor  in  the  numerous  works 
on  Ecclesiastical  Law  and  the  jurisdiction 
and  procedure  of  the  Ecclesiastical  Courts, 
so  far  as  I  have'been  able  to  ascertain,  is  any 
mention  of  such  a  jurisdiction  or  procedure 
to  be  found.  I  have  gone  carefully  through, 
I  believe,  all  the  writers— certainly  all  the 
writers  of  authority — who  have  written  on 
the  subject  of  ecclesiastical  jurisdiction  and 
procedure  since  the  Reformation,  and  I  have 
not  only  found  no  authority  for  the  exercise 
of  such  a  power  but  not  even  a  trace  of  it. 
Monition,  indeed,  as  is  well  known,  is  a 
frequent  incident  in  ecclesiastical  procedure. 
To  issue  a  monition  and  then  to  pronounce 
contumacious  a  party  who  set  the  process  of 
an  Ecclesiastical  Court  at  defiance,  or  refused 
to  obey  its  lawful  order,  and  then  to  call  in 
aid  the  statutory  remedy,  was,  after  excom- 
munication, its  earlier  resource,  had  been 
done  away  with,  the  only  means,  except  so 
far  as  modern  legislation  had  come  to  its 
assistance,  by  which  an  Ecclesiastical  Court 
could  enforce  its  authority.  But  there  is  no 
mention  made  by  former  writers  of  a  moni- 
tion being  superadded  to  a  penal  sentence 
for  an  ecclesiastical  offence,  and  being  thus 
made  the  means  of  exercising  a  summary 

Jurisdiction  over  the  offender  in  respect  of  a 
uture  offence.  The  first  reference  I  find  to 
such  a  jurisdiction  is  in  Sir  R.  Phillimore's 
recent  work  on  Ecclesiastical  Law,  published 
subsequently  to  the  two  decisions  of  the 
Judicial  Committee.  Treating  of  admoni- 
tion, the  learned  author  says  : — "  Disobedi- 
ence to  this  admonition  assumes  the  grave 
character  of  contempt  or  contumacy,  and  is 


visited  by  a  graver  punishment."  (12)  And 
in  another  place  he  says  : — "  It  is  to  be  ob- 
served that  when  an  admonition  has  been 
duly  served  after  a  trial  upon  the  admonished 
person;  disobedience  to  it  entails  the  penal- 
ties incident  to  the  contempt  of  the  order  of 
a  lawful  Court."  (13)  But  for  neither  of 
these  positions  does  the  writer  cite  any 
authority  ;  and  in  so  laying  down  the  law  I 
presume  he  is  speaking  on  the  strength  of 
the  two  decisions  I  have  referred  to ;  and  I 
am  the  more  led  to  think  so  because  I  find 
no  reference  to  any  such  position  in  his 
edition  of  Burn'*  Ecclesiastical  Law;  and 
because  when,  in  a  later  part  of  his  work,  he 
is  dealing  with  the  subject  of  suspension, 
and  has  occasion  to  refer  to  the  cases  of 
Mackonochie  and  Purchas,  he  uses  this  sig- 
nificant language  :  "  In  two  recent  oases  the 
Judicial  Committee  of  the  Privy  Council 
thought  themselves  warranted  by  the  law  in 
inflicting  the  punishment  of  suspension  for 
disobedience  of  their  orders ;"  to  which  he 
adds  :  "  But  for  these  decisions,  it  would 
have  seemed  that  these  contempts  of  Court 
would  be  punished,  as  contempts  of  all 
Courts  are,  by  committing,  or  in  the  case  of 
Ecclesiastical  Courts,  signifying,  the  offender. " 
(14)  It  is  pretty  clear  to  my  mind  from 
this  language  that  these  decisions  must  have 
struck  the  very  learned  author  as  altogether 
novel,  and  as  going  a  good  deal  further  than 
he  had  been  prepared  to  expect. 

That  down  to  the  year  1849,  deprivation 
or  suspension  as  the  punishment  of  contu- 
macy was  unknown  to  the  Ecclesiastical 
Courts,  is  dear  from  what  took  place  in  the 
case  of  The  Bishop  of  Lincoln  v.  Day  (15),  a 
case  to  which  I  shall  presently  have  occasion 
to  refer  more  fully. 

To  get  at  the  bottom  of  this  question,  as 
the  foundation  of  any  sound  and  satisfactory 
opinion,  it  becomes  necessary  to  look  a  Uttle 
more  closely  into  the  authority  and  proce- 
dure of  the  Ecclesiastical  Courts  ;  and  it  is 
all  important  to  attend  to  certain  distinctions 
which  have  frequently  been  lost  sight  of, 
and  from  inattention  to  which  much  confu- 
sion on  this  subject  appears  to  me  to  have 
arisen.  Ecclesiastical  jurisdiction  is  divided 
into  two  main  branches— civil  and  penal. 
Principles  and  rules  of  procedure  applicable 
to  the  one  will  frequently  be  found  inappli- 
cable to  the  other.  The  Buit  in  which  the 
office  of  the  Judge  is  here  promoted  against 
the  defendant  is  for  an  offence  against  the 
Ecclesiastical  Law.    Consequently  we  have 

(12)  Vol.  2,  p.  1088. 

(13)  Vol.  2.  p.  1367. 

(14)  Vol.  2.  p.  1377. 

(15)  1  Rob.  724. 
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to  deal  exclusively  with  the  penal  jurisdic- 
tion, except  so  far  as  the  procedure  in  civil 
causes  may  throw  light  upon  the  subject  of 
this  inquiry.   Now,  the  judicial  authority 
capable  of  being  exercised  in  respect  of  such 
offences  was  threefold — 1,  by  the  bishop  at 
his  periodical  visitations ;  2,  by  the  bishop 
or  his   Judge   in   the   Episcopal  Court 
ex  mero  officio,  if  the  bishop  or  his  Judge 
thought  fit  so  to  proceed  ;  or  3,  on  the 
office  of  the  Judge  voluntarily  promoted  by 
a  third  party  by  the  permission  of  the  bishop. 
But  between  the  exercise  of  these  different 
forms  of  judicial  authority  an  essential  differ- 
ence existed  in  respect  of  procedure ;  for  by 
the  practice  of  the  ecclesiastical  tribunals,  ail 
causes  are  divided  into  summary  and  plenary. 
Where  the  jurisdiction  is  summary,  all  for- 
mality may  be  dispensed  with.    Where  it  is 
plenary,  the  formalities  of  procedure  must 
be  followed,  and  cannot  be  dispensed  with. 
'*  Summary  causes,"  says  Conset  (Practice, 
Sec.  2,  §  3),  distinguishing  them  from  plenary, 
"  are  such  as  respect  not  the  solemn  and 
ordinary^  way  of  prooeeding  in  judgment, 
but  require  a  summary  and  short  proceeding, 
absque  strepitu  jitdicii  et  de  simplici  et  piano." 
8uch,  it  is  agreed,  may  be  the  proceedings 
at  an  episcopal  visitation,  which  may  be 
conducted  according  to  Ayliffe  (Parergon, 
Tit.  "Visitation,"  p.  516,  sine  fipura  judicii, 
all  that  is  strictly  required  being  that  the 
party  who  is  to  be  visited  and  punished  for 
any  offence  or  omission  shall  have  an  oppor- 
tunity of  being  heard.    So  Comyns  says 
(Dig.  Visitor,  ft),  the  proceedings  are  to  be 
summarie,  simpliciter,  et  de  piano,  sine  stre- 
pitu out  figura  judicii.'n   It  will  be  im- 
portant to  bear  this  in  mind  further  on.  On 
the  other  hand,  causes  in  which  the  office  of 
the  Judge  was  promoted  by  a  private  indi- 
vidual were  always  plenary,  and,  as  such, 
required  to  be  conducted  according  to  regular 
form.    Oughton  enumerates  among  plenary 
causes,  "  Causa  omnes  correctionum  ex  officio 
voluntarii  promoto  "  (Ordo  Judicumtm,  Tit. 
vii.  12).  "  Negotium  ex  officio  mero,"  he  says, 
"  est  causa  summaria,  ex  officio  voluntarii 
promotOjplenaria."   (Ibid.,  n.  2).  "Notan- 
dum  est,  he  says  again,  "  quod  omnes  causa 
correctionum  ex  mero  judicts  officio  institute 
sunt  summaria ;  saltern  in  iisdem  solet  sum- 
marie  procedi,   et   ita   est  procedendum." 
(Tit.  144,  g.  8).   Again  :  "  Causa  correctionis 
ex  officio  mero  est  causa  summaria;  causa 
vero  correctionis  ex  officio  voluntarii.  promoto 
est  causa  plenaria."   (Tit.-  160,  n.  a).  For 
which  reason  he  says,  "  Eo  modo  proce- 
dendum est  ut  in  cateris  causis  plenariis." 
(Tit.  160,  s.  3.)   Where  the  cause  was  ple- 
nary, it  was  essential  that  all  the  formalities 
incident  to  a  plenary  cause  should  be  ob- 


served. "Plenary  causes,"  says  Conset 
(Practice,  part  1,  sec.  2),  "  are  those  which 
require  a  solemn  order  in  the  proceedings." 
"  There  must,"  he  says, "  be  a  formal  citation 
to  appear  in  the  cause;  the  style  of  the  Court 
must  be  observed  ;  the  names  of  the  parties 
must  be  set  forth.  A  time  and  place  must  be 
named  for  appearing.  Articles  must  next  be 
exhibited.  Then  comes  the  answer  of  the 
defendant ;  then  the  contestatio  litis ;  and, 
if  required,  the  oath  of  the  defendant ;  then 
the  proofs,  with  the  opportunity  for  cross- 
examination  ;  then  the  hearing,  and  finally 
judgment." 

Assuredly  there  oould  be  no  relaxation  as 
to  these  requirements  in  a  penal  suit.  "  In 
all  causes  of  deprivation,"  says  Ayliffe,  fol- 
lowed herein  by  the  other  text  writers, 
"  where  a  person  is  in  actual  possession  of 
an  ecclesiastical  benefice,  these  tilings  must 
concur — viz.,  first,  the  person  must  be  cited 
or  admonished  to  appear ;  secondly,  a  charge 
must  be  given  against  him  by  way  of  libel 
or  articles  to  which  he  is  to  give  an  answer  ; 
thirdly,  a  competent  time  must  be  assigned 
for  proofs  and  interrogatories ;  fourthly,  the 
person  accused  shall  have  the  liberty  of 
counsel  to  defend  his  cause ;  to  except 
against  witnesses,  and  to  bring  legal  proof 
against  them  ;  and,  fifthly,  there  must  be  a 
solemn  sentence  read  by  the  bishop  after 
hearing  the  merits  of  the  cause  or  pleadings  on 
both  sides  ;  and  these  are  the  fundamentals 
of  all  judicial  proceedings  in  the  Ecclesiastical 
Courts  in  order  to  a  deprivation  ;  and  if 
these  things  be  not  observed  the  party  has 
a  just  cause  of  appeal,  and  may  have  a  remedy 
in  the  superior  Court."  (Parergon,  p.  209.) 
Speaking  of  the  articles  necessary  in  such  a 
suit,  Sir  Robert  P hill im  ore  (Eccles.  Law, 
p.  1291)  says,  "  The  Court  cannot  go  beyond 
the  offence  charged,  nor  the  articles  beyond 
the  citation."  And  if  these  formalities  are 
essential  to  a  proceeding  as  founding  a  sen- 
tence of  deprivation,  so  must  they  also  be 
necessary  to  found  a  sentence  of  suspension, 
which,  on  all  hands,  the  authorities  agree  in 
treating  as  a  deprivation  pro  tempore. 

Such  being  the  former  law,  the  Church 
Discipline  Act,  the  3  and  4  Vict.,  c.  86,  has 
intervened,  prescribing  the  mode  in  which 
proceedings  against  persons  in  holy  orders 
for  offences  against  the  Ecclesiastical  Law 
shall  be  initiated,  but  leaving  the  former 

?rocedure  of  these  Courts  unaltered  (see  sec. 
3).  What  was  before  a  plenary  cause  re- 
mains so  still,  and  in  it  all  the  formalities 
incidental  to  a  plenary  suit  must  be  observed. 
That  that  procedure  has  not  been  followed 
in  the  present  instance  is  beyond  controversy. 
The  proceedings  have  been  altogether  of  a 
summary  character.  • 
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Let  us  next  consider  in  what  cases  moni- 
tions have  been  used  either  as  incidental  to 
ecclesiastical  procedure,  or  as  matter  of  eccle- 
siastical censure  and  punishment  in  the  way 
of  definitive  sentence  ;  for  in  one  or  other  of 
these  forms  alone  do  monitions  occur  as  inci- 
dental to  such  procedure  ;  after  which  we 
shall  have  to  consider  in  what  way  contuma- 
cious disobedience  to  such  monitions  has 
been  dealt  with  according  to  established  law 
and  practice. 

As  incidental  to  procedure,  monitions  were 
frequently  used,  whether  in  a  civil  or  in  a 
penal  suit,  in  order  to  compel  the  party 
proceeded  against  to  do  something  necessary 
to  the  progress  of  the  suit — as  to  appear ;  to 
answer  to  the  articles  ;  to  appear  to  be  ex- 
amined on  oath,  or  the  like.  Disobedience 
to  such  a  monition  became  a  contumacy,  and 
was  treated  as  contempt  of  Court.  As  inci- 
dental to  a  definitive  sentence,  where  the 
decree  of  the  Court  was  not  completed  by 
the  act  of  the  Court  itself,  but  required  some 
act  to  be  done  by  the  party,  a  monition  to 
do  the  thing  decreed  to  be  done  was  issued  ; 
and  here  again  disobedience  rendered  the 
party  contumacious.  Thus,  as  Sir  Robert 
Fhiliimore  observes,  (16)  there  might  be  a 
monition  for  alimony  or  to  churchwardens  to 
hold  a  vestry,  or  to  a  clergyman  to  reside  ; 
or  the  like ;  so  also  to  pay  the  costs  if 
decreed.  In  short,  a  monition  might  be 
issued,  to  do  anything  which  it  was  compe- 
tent to  the  Court  to  order  the  party  against 
whom  the  decree  was  directed  to  do,  and  if 
disobeyed  rendered  the  party  contumacious. 
But  then  how  was  such  contumacy  to  be 
dealt  with?  In  oneway  and  in  one  way  only. 

It  is  familiar  knowledge  that  the  only  coer- 
cive process  or  punishment  for  contumacy 
possessed  by  the  Ecclesiastical  Courts  was, 
prior  to  63  Geo.  3.  c.  127,  excommunication, 
which  when  "  signified  "  (as  it  was  termed) 
to  the  Court  of  Chancery,  was  followed  by 
the  writ  de  excommunicato  capiendo,  con- 
firmed and  regulated  by  the  statute  of  the 
5  Eliz.  c.  23,  under  which  the  party  was 
committed  to  prison  till  he  made  his  submis- 
sion and  rendered  obedience.  For  this  pro- 
cess, by  the  Act  of  the  63  Geo.  3,  was 
substituted  the  writ  de  contumace  capiendo, 
under  which  a  party  decreed  to  be  contuma- 
cious might  be  imprisoned  till  submission 
and  obedience  ;  to  which  was  added  by  2  &  3 
Will.  4.  c.  93,  power  to  sequester  the  estates 
of  contumacious  persons  privileged  from  ar- 
rest, and  who  were  not,  therefore,  subject  to 
the  process  in  question. 

Thus  the  Ecclesiastical  Courts  Commis- 
sioners say  :  "  The  execution  of  the  sentence, 

(16)  Vol.  1L  p.  1257. 


in  case  there  be  no  appeal  interposed,  is 
either  completed  by  the  Court  itself,  aa  by 
granting  probate  or  administration,  or  sign- 
ing a  sentence  of  separation ;  or  remains  to 
be  completed  by  the  act  of  the  party,  aa  by 
exhibiting  an  inventory  and  account,  by 
payment  of  the  tithes  sued  for,  and  other 
similar  matters,  in  which  case  execution  is 
enforced  by  the  compulsory  process  of  contu- 
macy, significant  and  attachment." 

The  law  is  fully  stated  in  Dr.  Stephens's 
very  learned  and  useful  Treatite  on  the 
Laws  relating  to  the  Clergy,  under  the  title 
" Excommunication."  "By  the  ancient 
practice  of  the  Ecclesiastical  Courts,"  he 
writes,  "  it  was  only  by  means  of  an  excom- 
munication that  they  were  able  to  enforce 
their  sentences  in  any  case  whatever.  So 
here  the  common  law  stepped  in  to  their  as- 
sistance ;  for  in  case  of  the  refusal  of  the 
party  to  submit  to  his  sentence,  and  being 
thereupon  excommunicated  asfor  a  contempt, 
a  writ  de  excommunicato  capiendo  was  issued, 
under  which  he  was  to  be  taken  and  com- 
mitted to  the  county  gaol  till  he  was  recon- 
ciled to  the  church,  and  such  reconciliation 
certified  by  the  bishop.  But  now,  by  statute 
63  Geo.  3.  c.  127.  s.  2,  excommunication  in  all 
cases  of  contempt  is  discontinued  ;  and  in  lieu 
thereof,  where  a  lawful  citation  or  sentence  has 
not  been  obeyed,  the  Judge  shall  have  power, 
after  a  certain  period,  to  pronounce  such 
person  contumacious  and  in  contempt,  and 
to  signify  the  same  to  the  Court  of  Chancery. 
Whereupon  a  writ  de  contumace  capiendo  shall 
issue  from  that  Court,  which  shall  have  the 
same  force  and  effect  as  formerly  belonged 
in  case  of  contempt  to  a  writ  de  excommuni- 
cato capiendo."  Thus  in  The  King  v. 
Baines  (17)  it  was  held  that  in  a  civil  suit  in 
an  Ecclesiastical  Court,  judgment  being 
given  that  a  party  shall  do  a  given  thing — 
— as,  e.g.,  pay  a  given  sum  for  church  rate — 
a  monition  may  issue,  and  a  writ  de  contumace 
capiendo  may  follow  upon  it  as  the  proper 
process,  where  contumacy  occurs,  either  as 
incidental  to  procedure  or  by  disobedience  to 
a  lawful  order  of  the  Court. 

This  being  so,  was  there  anything  to  alter 
the  process  in  the  case  of  a  clerk  in  orders  ? 
Could  suspension  be  resorted  to  in  such  a 
case  as  a  means  of  overcoming  the  contumacy 
and  enforcing  obedience?  I  apprehend  as- 
suredly not.  The  process  is  spoken  of  as 
being,  and  I  see  no  reason  whatever  to  doubt 
was,  the  same,  whether  directed  against  a 
layman  or  a  clerk  in  orders  — the  clerk  in 
orders  not  being  in  this  respect  in  a  less 
favourable  position,  except  when  subject  to 
the  visitatorial  authority  of  the  bishop. 

(17)  12  Ad.  &  E.  210. 
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Suspension  is  not  mentioned  by  the  eccle- 
siastical authorities  as  a  proceeding  to  which 
a  clerk  is  liable  by  judicial  sentence  as  a 
means  of  coercion,  as  distinguished  from 
punishment,  as  will  be  seen  on  referring  to 
the  title  "Suspension,"  in  the  standard 
works  on  ecclesiastical  law.  "  The  mode  of 
enforcing  all  process,"  say  the  Ecclesiastical 
Courts  Commissioners,  "in  case  of  disobe- 
dience, is  by  pronouncing  the  party  cited  to 
be  contumacious ;  and  if  the  disobedience 
continues  a  significavit  issues,  upon  which  an 
attachment  from  Chancery  is  obtained  to 
imprison  the  party  till  he  obeys."  The 
writers  on  ecclesiastical  law  are  agreed  in 
saying  that,  except  where  the  powers  of  the 
Courts  have  been  enlarged  by  statute,  as  in 
the  case  of  simony,  non-residence,  and  the 
like,  the  only  means  of  enforcing  the  decrees 
of  the  Ecclesiastical  Courts,  whether  inter- 
locutory or  definitive,  and  whether  in  a  civil 
or  criminal  suit,  was  by  the  writ  de  contumace 
capiendo. 

And  here  I  have  to  observe  that  in  the 
instances  in  which  a  definitive  decree  thus 
requires  for  its  completion  an  act  to  be  done 
by  the  party,  and  a  monition  to  do  it  issues, 
the  suit  in  which  this  occurs  is,  with  one  or 
two  exceptions,  in  the  nature  of  a  civil  pro- 
ceeding, or  has  reference  to  some  obligation 
or  duty  which  it  is  the  object  of  the  suit  to 
enforce,  and  the  performance  of  which  it  is 
competent  to  the  Court  to  enjoin.  Penance, 
to  which  I  shall  presently  refer,  affords  such 
an  exception.  Non-residence  would  appear 
to  lie  on  the  confines  of  the  civil  and  penal 
jurisdictions.  If  the  suit  is  brought  simply 
to  enforce  residence,  monition  would  be 
proper,  and  would  carry  with  it  the  statutory 
consequences  of  contumacy  and  no  other.  If 
non-residence  is  made  the  subject  of  a  suit 
with  a  view  to  deprivation  or  suspension,  the 
•nit  becomes  a  plenary  one,  and  cannot  be 
disposed  of  summarily  as  a  case  of  contumacy. 
I  find  no  instance  of  such  a  proceeding,  by 
way  of  anticipation,  in  a  suit  in  pcenam  in  re- 
spect of  an  offence  committed  against  the  eccle- 
siastical law.  Nor  could  it  well  be  otherwise. 
No  one  has  a  right  to  presume,  where  an 
offence  has  been  committed,  that  the  offender, 
having  undergone  his  punishment,  will  again 
offend  ;  still  leas  could  a  Court  of  justice, 
unless  authorised  by  established  practice  or 
by  statute,  on  such  an  assumption  arrogate 
to  itself  the  power,  if  the  offence  should  be 
repeated,  to  withdraw  it  from  the  ordinary 
course  and  procedure  of  law,  and  to  make  it 
the  subject  of  a  summary  proceeding  as 
amounting  to  contumacy. 

The  case  is  still  stronger  when  looked  at 
as  one  in  which  monition  is  resorted  to,  not 
as  a  means  of  furthering  the  progress  of  a 


suit— for  which  purpose  it  would  be  equally 
available  in  a  penal  as  in  a  civil  suit — or  as  a 
means  of  compelling  the  performance  of  a 
duty  under  a  decree  in  a  civil  suit — but  as  a 
definitive  sentence  in  a  penal  suit.  Punish- 
ments, or,  as  the  civilians  term  them,  "  cen- 
sures " — "  Centura  rive  eoercUionet  ecderiat- 
tieat " — according  to  Sir  Robert  Phillimore, 
following  herein  the  writers  who  have  pre- 
ceded him,  are,  as  regards  those  to  which 
both  clergy  and  laity  are  subject  in  common, 
as  follows  :  1.  Admonition,  otherwise  called 
Monition  ;  2.  Penance ;  3.  Suspension  ah 
ingretm  ecclerias ;  4.  Excommunication,  with 
the  spiritual  and  temporal  consequences  in- 
cident to  it.  Those  to  which  the  clergy  alone 
are  subject  are  :  1.  Suspension  ;  2.  Seques- 
tration ;  3.  Deprivation ;  and  4.  Degrada- 
tion. "  Of  these,"  says  Sir  Robert  Philhmore, 
"  admonition  or  monition  is  the  first  and 
lightest  form  of  ecclesiastical  censure,  whether 
to  clergymen  or  laymen."  It  is  obvious  that 
here  "monition"  is  spoken  of  not  as  the 
foundation  of  any  ulterior  consequences,  but 
as  a  form,  however  mild,  of  punishment — 
the  open  and  public  censure  or  rebuke  of  the 
Judge  for  ecclesiastical  misconduct — gene- 
rally accompanied  by  the  party  thus  cen- 
sured being  condemned  in  costs— and  to  be 
remembered,  doubtless,  as  matter  of  aggra- 
vation should  a  repetition  of  the  offence 
occur — but  not  capable  of  being  used  as  the 
foundation  of  any  future  proceeding  of  a 
summary  character  on  the  score  of  contu- 
macy in  case  of  such  repetition.  And  this 
for  two  reasons — first,  that  any  repetition  of 
the  offence  would  in  itself  constitute  a  sub- 
stantive and  distinct  offence ;  second,  that 
constituting  a  substantive  offence,  the  offender, 
where  the  suit  was  instituted  by  a  prosecutor 
promoting  the  office  of  the  Judge,  could  only 
be  proceeded  against  in  a  plenary  suit — that 
is  to  say,  a  suit  in  which  a  formal  citation  must 
be  served,  articles  exhibited,  and  all  formal- 
ities strictly  observed — a  summary  proceed- 
ing in  a  penal  suit,  otherwise  than  as  matter 
of  process,  being  altogether  unknown  to  and 
contrary  to  the  spirit  of  ecclesiastical  proce- 
dure. Nor  has  the  Church  Discipline  Act 
abated  anything  of  the  formal  requirements 
of  the  Ecclesiastical  Courts  in  a  penal  suit. 
Section  13  leaves  the  procedure  precisely  as 
it  was  before.  It  introduces  no  abatement 
of  its  rigour  in  respect  of  the  formalities 
previously  required  in  a  penal  suit. 

And  here  an  observation  presents  itself, 
which  it  will  be  important  to  bear  in  mind. 
It  is  nowhere  said,  nor  does  it  appear  to  have 
occurred  to  any  of  the  authorities  on  eccle- 
siastical law,  that  of  these  different  forms 
of  ecclesiastical  censure  or  punishment,  from 
monition  to  excommunication,  a  second  can 


Digitized  by 


Google 


22 


queen's  bench,  common  fleas  and  exchequer. 


[N.a 


Martin  v.  Maehonochie  (App.},  Q.B. 

be  superadded  to  a  first ;  still  less  that  when 
once  a  definitive  sentence  has  been  pro- 
nounced, and  a  specific  punishment  awarded, 
the  Judge  is  not  functus  officio  and  the  judi- 
cial authority  exhausted,  as  is  the  case  on 
the  trial  of  an  indictment  in  a  Court  of  Com- 
mon Law.  I  am  strongly  disposed  to  think 
that  monition,  as  made  part  of,  or  appended 
to,  a  definitive  sentence,  with  the  view  of 
treating  disobedience  thereto  as  contumacy, 
has  been  adopted  in  these  recent  instances 
from  its  use  in  the  procedure  or  civil  juris- 
diction of  the  Courts,  the  distinction  between 
civil  and  penal  jurisdiction  not  having  always 
been  kept  sufficiently  in  view.  The  subject 
of  monition,  as  also  that  of  contempt  or  con- 
tumacy, is  fully  discussed  by  the  civilians. 
Nowhere  is  it  said  that  a  monition  can  be 
superadded  and  appended  to  a  definitive 
sentence  in  a  penal  suit,  so  as  to  enable  a 
subsequent  offenoe  to  be  treated  summarily 
as  contumacious.  Suspension  is,  as  might  be 
expected,  amply  dealt  with.  But  nowhere 
is  it  said  that  suspension  ever  has  been  or  can 
be  inflicted  as  a  punishment  for  contumacy 
in  disobeying  a  monition  in  a  penal  suit  in 
which  the  office  of  the  Judge  has  been  pro- 
moted by  a  third  party.  It  is  possible  that 
the  notion  that  suspension  might  follow  on  a 
monition  may  have  had  its  origin  in  the  doc- 
trine of  the  early  canonists,  that  when  in  the 
exercise  of  the  visitatorial  power  the  Bishop 
inquires  summarily  into  clerical  offences  with 
a  view  to  deprivation  or  suspension,  a  moni- 
tion must  precede  the  sentence.  (See  Gibson, 
Vodex,  p.  1046.) 

Again,  whatever  the  penalty  to  which  a 
party  pronounced  contumacious  was  liable, 
such  penalty  was  not  treated  in  the  way  of 
punishment,  but  as  a  means  of  overcoming 
the  contumacy  and  enforcing  obedience,  and 
was  only  imposed  quousque.  It  ceased  on 
submission  and  obedience.  The  party  in 
contempt  could  not  be  summarily  condemned 
to  punishment  for  a  definite  period  indepen- 
dently of  future  submission. 

A  striking  illustration  of  the  position  that 
even  in  a  penal,  as  well  as  in  a  civil  suit,  the 
only  means  of  enforcing  their  decrees  which 
the  Ecclesiastical  Courts  possessed,  except 
where  their  powers  had  been  enlarged  by 
statute,  was  derived  from  the  statutes  I  have 
been  referring  to,  is  to  be  found  in  an  in- 
stance in  which,  in  a  penal  suit,  the  decree 
was  not  completed  by  the  act  of  the  Court, 
but  something  was  required  to  be  done  by 
the  party  against  whom  the  decree  was  di- 
rected in  order  to  carry  it  out— namely,  in 
the  instance  of  penance,  which,  as  we  have 
seen,  is  a  form  of  ecclesiastical  punishment, 
and  which,  though  now  obsolete,  was  for- 
merly much  in  use  as  a  punishment  for  cer- 


tain offences.  If  the  party  enjoined  to  do 
penance  refused  to  comply,  the  only  mode  of 
enforcing  obedience  mentioned  in  tile  books, 
whether  against  layman  or  churchman  was 
by  excommunication,  or  in  later  times  by  the 
writ  de  contumace  capiendo.  It  is  nowhere 
suggested  that  suspension  or  deprivation 
might  be  applied  in  such  a  case  where  the 
offender  was  a  clerk  in  orders.  That  depri- 
vation or  suspension  were  unknown  to  the 
Ecclesiastical  Courts  as  a  punishment  of 
contumacy  in  the  case  of  a  clerk  as  late  as 
1849,  may  be  gathered  from  what  took  place 
in  the  case  of  The  Bishop  of  Lincoln  v.  Day 
(15).  The  defendant,  a  beneficed  clergyman, 
having  been  suspended  ab  officio  et  a  bene- 
ficio,  for  drunkenness,  for  three  years,  and 
further  until  he  should  produce  and  lodge  in 
the  registry  a  certificate  of  good  conduct 
during  that  period,  at  the  expiration  of  the 
three  years  resumed  his  clerical  duties 
without  exhibiting  the  required  certificate. 
Being  proceeded  against  for  thus  acting,  he 
was  pronounced  to  be  in  "contempt." 
Thereupon  counsel  prayed  for  a  sentence  of 
deprivation,  but  the  Court  (Sir  .  Herbert 
Jenner  Fust),  though  regarding  the  case  as 
a  most  aggravated  case  of  contempt,  never- 
theless, there  being  no  precedent  for  the 
application  of  such  punishment  in  a  case  of 
contempt,  declined  to  pass  that  sentence  for 
such  an  offence,  and  the  decree  was  that  the 
contempt  should  be  "signified"  so  as  to 
make  the  defendant  liable  to  imprisonment 
under  53  Geo.  3.  It  is  obvious  from  the 
language  of  the  report  that  if  there  had  been 
any  authority  for  the  sentence  of  depriva- 
tion or  suspension  in  such  a  case,  the  Court 
would  willingly  have  inflicted  that  punish- 
ment. But  there  was  none,  and  the  esta- 
blished process  under  the  statute  was  con- 
sequently resorted  to. 

Before  I  quit  this  portion  of  the  subject  I 
have  also  to  call  attention  to  a  very  impor- 
tant distinction  taken  in  the  Act  of  the 
53  Geo.  3  between  excommunication  as  inci- 
dent to  a  civil  suit,  as  a  means  of  enforcing 
decrees,  whether  interlocutory  or  final,  and 
excommunication  as  a  form  of  punishment 
in  a  penal  suit.  While  the  Act  supersedes 
the  former,  substituting  for  it  the  writ  de 
eontumace  capiendo,  it  expressly  preserves  it 
"  on  definitive  sentences,  or  interlocutory 
decrees  having  the  force  and  effect  of  defini- 
tive sentences,  pronounced  as  spiritual  cen- 
sures for  offences  of  ecclesiastical  cognizance," 
limiting,  however,  its  operation  in  such  cases 
to  a  period  of  six  months— thus  affording  a 
statutory  recognition  of  the  difference  I  have 
been  adverting  to  between  contumacy  in  the 
course  of  a  suit  and  any  act  amounting  to  an 
offence  under  the  ecclesiastical  law. 
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Thus  far  I  have  been  dealing  with  the  law 
as  administered  in  a  plenary  penal  suit  in  the 
Episcopal  Courts.  But,  as  has  already  been 
observed,  where  the  bishop  dealt  with  offences 
of  the  clergy  of  his  diocese — in  which  would 
be  comprehended  simony,  non-residence, 
non-performance  or  irregular  performance 
of  divine  service,  heresy,  false  doctrines, 
profanenees,  immorality,  drunkenness,  and 
the  like — in  his  office  of  visitor  at  a  visitation, 
in  what  has  been  termed  his  forum  domutir 
am,  or  where  a  proceeding  was  instituted  ex 
mero  officio,  the  case  was  altogether  different. 
There  the  formalities  required  in  a  regular 
suit  were  not  deemed  necessary.  There  the 
bishop  in  the  one  case,  or  his  Judge  in  the 
other,  might  proceed  summarily,  subject, 
however,  to  the  condition  insisted  on  by  the 
canonists,  that,  where  the  offence  was  one  of 
omission,  a  monition  should  precede  depri- 
vation or  suspension.  Not,  however,  that, 
in  a  matter  which  amounted  to  an  offence 
against  the  law  or  discipline  of  the  Church, 
as  distinguished  from  the  non-performance 
of  some  duty  which  the  bishop,  as  ecclesias- 
tical superior,  had  power  to  enjoin,  disobe- 
dience to  the  monition  created  the  offence 
for  which  deprivation  or  suspension  might 
afterwards  be  decreed.  The  definitive  sen- 
tence was  founded,  not  on  the  disobedience, 
but  on  the  offence  itself.  The  purpose  and 
effect  of  the  monition  was  practically  to  give 
a  locus  penitentice,  to  the  offender  or  party  in 
default 

Thus  stood  the  law  as  administered  by  the 
Ecclesiastical  Courts  till  the  time  when,  within 
the  last  few  years,  the  jurisdiction  now  exer- 
cised was  for  the  first  time  assumed,  I  had 
almost  said — I  hope  it  will  be  understood  not 
using  the  term  in  any  offensive  sense — 
usurped — not,  indeed,  by  the  Judges  of  the 
ordinary  Ecclesiastical  Courts,  but  by  Judges 
of  whom,  however  great  and  eminent,  I  hope 
I  may  be  pardoned  for  saying  that  they  may 
be  supposed  to  be  less  familiar  with  the  ad- 
ministration of  Ecclesiastical  Law — namely, 
by  the  Judicial  Committee  of  the  Privy 
Council  sitting  on  appeal  In  the  year  1868, 
in  a  case  of  Martin  v.  Mackonochie  (3),  the 
parties  being  the  same  as  are  before  us  in 
the  present  proceeding,  a  suit  had  been  in- 
stituted in  the  Consistory  Court  of  London 
against  the  defendant,  a  clerk  in  holy  orders, 
and  perpetual  curate  of  the  parish  of  St. 
Alban's,  Holborn,  for  offences  against  the 
Ecclesiastical  Law  in  the  manner  of  adminis- 
tering the  Holy  Communion,  in  the  use  of 
incense,  the  undue  elevation  of  the  paten 
and  cup,  as  also  the  practice  of  excessive 
kneeling  and  prostration  before  the  conse- 
crated elements  during  the  prayer  of  conse- 
eration,  the  mixing  of  water  with  the  wine, 


and  the  use  of  lighted  candles  during  the 
celebration  of  the  Communion.  The  suit 
having  been  transferred  by  letters  of  request 
to  the  Court  of  Arches,  the  learned  Judge  of 
that  Court  decided  that  the  defendant  had 
offended  in  respect  of  the  use  of  incense, 
the  elevation  of  the  paten  and  cup,  and  in 
mixing  water  with  the  wine  used  in  the  ad- 
ministration of  the  Communion,  and  ad- 
monished him  not  to  repeat  these  practices  ; 
but  he  declined  or  omitted  to  pronounce  that 
the  defendant  had  offended  against  the  Ec- 
clesiastical Law  by  the  alleged  kneeling  and 
prostration,  or  by  the  use  of  lighted  candles. 
The  promoter  having  appealed  to  the  Judi- 
cial Committee  of  the  Privy  Council  against 
this  judgment  in  respect  of  the  the  two  last- 
mentioned  particulars,  the  Judicial  Commit- 
tee held  that  the  respondent,  the  defendant 
in  the  original  suit,  had  offended  against  the 
law  ecclesiastical,  within  the  meaning  of  the 
Uniformity  Acts,  in  the  particulars  relating 
to  the  kneeling  and  prostrating  himself  be- 
fore the  consecrated  elements  during. the 
prayer  of  consecration,  and  in  the  using  of 
lighted  candles  during  the  celebration  of  the 
Communion ;  and  reported  that  the  respon- 
dent, in  addition  to  the  admonition  admi- 
nistered in  the  Court  below,  should  be 
admonished  to  abstain  from  the  practices 
pronounced  by  them  to  be  unlawful  An 
Order  in  Council  to  that  effect  was  accord- 
ingly made,  and  a  monition  under  the  seal 
of  the  Court  was  in  due  course  issued  and 
served  on  the  respondent  This  judgment 
having  been  pronounced  at  the  close  of  1868, 
two  years  afterwards  a  petition  was  presented 
to  the  Judicial  Committee  praying  them  to 
•  enforce  obedience  to  the  monition,  on  affida- 
vits shewing  that  the  defendant  still  persisted 
in  the  practices  against  which  he  had  been 
admonished.  The  defendant,  the  respondent 
in  the  cause,  not  appearing  either  by  counsel 
or  in  person,  their  Lordships,  on  the  appli- 
tion  of  the  appellant's  counsel,  made  an  order 
that  the  respondent  and  the  witnesses  who 
had  made  affidavits  in  his  favour  should  ap- 
pear on  a  given  day  to  be  cross-examined, 
which  was  accordingly  done.  The  evidence 
having  been  taken,  their  Lordships  decided 
that  the  respondent  had  been  guilty  of  dis- 
obedience to  the  monition,  and  sentenced 
him  to  be  suspended  ab  officio  for  three 
months  (18).  It  is  to  be  observed  that,  the 
respondent  neither  appearing  in  person  nor 
being  represented  by  counsel,  no  question 
was  raised  as  to  the  jurisdiction  thus  invoked 
and  exercised. 

(18)  Law  Sep.  2  P.O.  365 ;  Law  Rep.  3  P.C. 
62 ;  40  Law  J.  Hep.  Jficcles.  33,  3d ;  Lav  Hep 
1  P.C  SOI, 
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Two  years  later  the  case  of  Hebbert  v. 
Pwrduu  (2),  a  case  in  many  respects  similar 
to  the  foregoing,  came  before  the  Judicial 
Committee  of  the  Privy  Council  on  an  appeal 
from  the  decision  of  the  Court  of  Arches,  so 
far  as  the  judgment  there  had  been  favour- 
able to  the  defendant,  in  a  suit  in  which, 
being  a  clergyman  in  holy  orders,  he  had 
been  charged  with  various  breaches  of  Eccle- 
siastical Law  in  the  celebration  of  the  com- 
munion, among  other  things  as  regarded  the 
vestments  worn  by  him  during  its  perform- 
ance, the  position  assumed  by  him  during 
the  prayer  of  consecration,  as  also  in  the  use 
of  wafer  bread,  and  of  an  admixture  of  water 
with  the  sacramental  wine.  The  Judge  of  the 
Court  of  Arches  having  declined  to  pronounce 
against  the  defendant  and  to  admonish  him  in 
respect  of  these  particulars,  the  promoter  ap- 
pealed to  the  Judicial  Committee,  who,  after 
argument,  decided  against  the  respondent  in 
respect  of  these  charges,  and  advised,  as  in 
the  former  case,  that  a  monition  should  be 
issued  admonishing  him  to  abstain  from  such 
practices  in  future  ;  and  an  Order  in  Council 
having  been  made  accordingly,  a  monition 
was  issued  and  served  on  the  respondent. 
Later  in  the  year  an  application  was  made  to 
the  Judicial  Committee,  by  a  motion  founded 
on  affidavits  shewing  a  continued  use  of  the 
practices  against  which  the  defendant  had 
been  thus  admonished,  for  a  sentence  of  de- 
privation against  him  for  his  contumacy  and 
contempt  (18).  In  this  case,  notwithstanding 
the  precedent  set  in  the  case  of  Martin  v. 
Mackonochie  (3),  their  Lordships  appear  to 
have  had  some  misgiving  as  to  their  power 
to  pass  sentence  of  deprivation  or  suspension 
for  contumacy  on  motion,  and  desired  to  have 
further  information  regarding  the  exercise  of 
such  a  power  by  the  Court  of  Delegates,  to 
whose  powers  they  had  succeeded  under  the 
Acts  of  2  &  3  Will.  4.  c.  92,  and  3  &  4  WilL 
4.  c.  41 ;  and  they  accordingly  directed  the 
motion  to  stand  over  for  that  purpose.  Their 
Lordships  having  on  a  subsequent  occasion 
been  referred  by  counsel  to  certain  alleged 
precedents,  the  Lord  Chancellor  Hatherley 
pronounced  a  judgment,  as  to  which  I  can 
only  say  I  think  there  must  be  some  error  in 
the  report,  as  his  Lordship,  having  first  ob- 
served that  "  the  researches  of  counsel  have 
resulted  in  no  such  precedent  being  found — 
as  indeed  their  Lordships  supposed  would 
probably  be  the  case" — and  having  added 
that  the  Court  was  of  opinion  that  it  "  could 
not  proceed  to  enforce  compliance  with  the 
order  which  had  been  disobeyed  by  any 
summary  process  for  contempt  through  the 
medium  of  a  motion,"  is  notwithstanding 
made  to  say:  "On  the  other  hand,  their 
Lordships  are  quite  satisfied  that  there  exists 


in  this  tribunal,  as  there  did  exist  in  the 
High  Court  of  Delegates — all  the  powers  of 
which  have  been  transferred  to  this  com- 
mittee— a  power  of  suspension,  not  only  ah 
officio,  but  a  benejicio  also,  as  a  summary 
punishment  for  contumacy;"  having  said 
which,  his  Lordship  proceeds  to  pass  sentence 
of  suspension  for  a  year  in  respect  of  the 
contumacy.  Yet  the  only  proceeding  then 
pending  before  their  Lordships,  on  which 
this  summary  jurisdiction  was  exercised,  was 
a  summary  application  on  motion.  The  suit, 
out  of  which  the  appeal  had  sprung  which 
gave  jurisdiction  to  the  Judicial  Committee 
over  the  defendant,  had  terminated  in  the 
suspension  for  six  weeks  and  the  twofold 
monition,  which  together  formed  the  sentence 
— monition  being,  as  we  have  seen,  a  form 
of  ecclesiastical  censure  ;  and  assuming  even 
that  disobedience  to  a  monition  of  this  nature 
would  amount  to  a  substantive  offence  against 
Ecclesiastical  Law,  which  might  be  made  the 
subject  of  a  substantive  charge  in  a  fresh 
suit,  no  such  charge  was  before  the  Judicial 
Committee :  the  only  proceeding  before  it 
was  an  application  to  deal  with  a  further  and 
substantive  offence  summarily  on  motion.  I 
am  unable,  if  I  may  be  forgiven  for  saying 
so,  to  follow  the  reasoning  in  the  judgment 
in  question.  Precedent  and  authority  being 
altogether  wanting,  we  are  left  without  any 
ground  being  assigned  for  the  assertion  that 
the  Court  of  Delegates  had  before  possessed, 
and  therefore  the  J  udioial  Committee,  as  their 
successors  now  possess,  the  power  of  suspend- 
ing a  clergyman  as  a  summary  punishment 
for  contumacy.  So  far  as  I  am  aware,  no 
instance  of  the  exercise  of  this  power  in  a 
penal  suit,  prior  to  these  judgments  of  the 
Judicial  Committee,  is  anywhere  to  be  found. 
And  assuming  even  that  the  issuing  of  the 
monition  was  within  the  competency  of  the 
Court — which,  howover,  I  cannot  admit — 
and  that  the  defendant  in  disobeying  it  had 
been  guilty  of  contumacy,  the  recognised 
penalty  of  contumacy  was  not  suspension, 
but,  as  I  have  shewn,  imprisonment  under  the 
53  Geo.  3.  c.  127.  Moreover,  it  is  not  a  ques- 
tion whether  the  Court  of  Delegates  possessed 
such  a  power,  but  whether  the  Courts  of  the 
first  instance,  the  Consistory  Court,  and  the 
Court  of  Arches,  possessed  it  For,  the 
authority  and  power  of  a  Court  of  Appeal, 
however  high  its  position,  can  be  no  greater, 
except  as  to  correcting  the  judgment  of  the 
Court  below,  than  those  of  tile  Court  ap- 
pealed from.  It  can  annul  the  judgment, 
or  can  affirm  it ;  or  in  some  cases  may  reform 
it ;  but  it  can  pronounce  only  the  judgment 
which  the  Court  below  could  and  should  have 
given.  What  was  required  to  be  established* 
therefore,  was  that  the  Episcopal  or  Archi- 
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episcopal  Courts  possessed  this  power  of 
suspending  summarily  for  disobedience  to  a 
monition  in  respect  of  an  offence  against  the 
Ecclesiastical  Law.  But  for  this  neither 
authority  nor  precedent  is  to  be  found  ;  nor, 
I  venture  to  think,  has  or  can  any  sufficient 
ground  be  given  for  asserting  it,  while  there 
is,  as  I  shall  presently  shew,  very  sufficient 
ground  for  maintaining  the  contrary. 

The  cases  referred  to  in  Hebbert  v.  Pnrcluus 
(2)  were  again  brought  forward  on  the  argu- 
ment in  the  present  case,  but  they  fail  to 
furnish  any  precedent  or  authority  in  support 
of  the  jurisdiction  now  in  question.  The 
case  principally  relied  on  is  that  of  Harrison 
v.  The  Archbishop  of  Dublin  (19),  which  in 
the  first  instance  came  before  the  Courts  on 
a  writ  of  prohibition  and  eventually  found  its 
way  to  the  House  of  Lords.  Harrison, 
being  the  rector  of  St.  John's,  Dublin,  had 
altogether  omitted  to  perform  divine  service 
in  the  pariah  church.  Summoned  by  the 
archbishop  to  attend  at  a  visitation  to 
answer  for  not  performing  divine  service, 
he  declined  to  appear,  upon  which  he  was 
suspended  by  the  archbishop  for  contumacy. 
Hereupon  he  applied  to  the  Court  of  Com- 
mon Pleas  in  Ireland  for  a  writ  of  prohi- 
bition ;  and,  having  been  put  to  declare  in 

nhibition,  set  forth  that  the  rectory  of  St. 
in's  had  formerly  been  attached  to  the 
priory  of  the  Holy  Trinity  of  Dublin ;  and 
that  when  that  priory  had  been  suppressed 
by  King  Henry  8,  and  the  Deanery  of 
Dublin  established  in  its  place,  the  rectory 
had  by  the  King's  gift  been  attached  to  one 
of  the  prebends  of  the  cathedral ;  that, 
having  been  appointed  a  prebendary,  he  had 
acquired  the  rectory  by  right  of  his  pre- 
bend ;  and  that,  so  long  as  he  continued  to 
be  a  prebendary,  the  rectory  being  inse- 
parable from  the  prebend,  he  could  not  be 
deprived  of  the  rectory  unless  first  deprived 
of  his  prebend  ;  that  as  prebendary  he  was 
not  subject  to  the  visitation  of  the  arch- 
bishop, and,  therefore,  was  not  subject  to  it 
in  respect  of  the  rectory,  nor  subject  to  be 
deprived  of  or  suspended  from  the  rectory, 
so  long  as  he  remained  prebendary  of  the 
cathedral.  This  contention  was  overruled 
by  the  Court  of  Common  Pleas  in  Ireland, 
as  also  on  appeal  by  the  Court  of  Queen's 
Bench  in  England,  and  lastly  by  the  House 
of  Lords.  But  it  is  to  be  observed  that  the 
sole  question  raised  was  as  to  whether  under 
the  special  circumstances  the  living  was  sub- 
ject to  the  visitatorial  power  of  the  arch- 
bishop. No  question  was  raised  as  to  the 
manner  in  which  that  power,  assuming  it  to 
exist,  had  been  exercised.    The  decision 

(19)  Botuery,13o;  2  Browns  Pari.  Cases,  190. 
Vol.  40.— CP.  &  Kxch. 


does  not,  therefore,  in  any  way  affect  the 
present  question.  In  a  subsequent  stage, 
however,  the  matter  assumed  a  different 
form.  Some  years  later,  Harrison,  who 
persisted  in  not  performing  service,  wan  ad- 
monished by  the  archbishop,  at  a  visitation, 
to  extract,  within  a  month  of  that  time,  a 
license  to  serve  the  cure  of  souls,  and  to 

£ reach  in  the  parish  church  of  St.  John's, 
•isobeying  the  monition,  he  was  pronounced 
contumacious,  and  sentenced  to  be  sus- 
pended. He  appealed  to  the  Court  of  Dele- 
gates, taking,  in  the  first  place,  the  same 
ground  as  before,  as  to  the  rectory  of  St. 
John's  not  being  subject  to  the  archbishop's 
visitation  ;  but,  in  addition  thereto,  insist- 
ing that  the  proceeding  had  been  irregular 
and  void,  because  no  articles  had  been  exhi- 
bited against  him  or  any  proofs  brought  in. 
The  Delegates  rejected  the  appeal,  and 
rightly.  The  first  point  had  been  settled  by 
the  decision  of  the  House  of  Lords  in  the 
previous  case  ;  and,  as  regarded  the  second, 
it  was  established  law  that  proceedings  in- 
stituted by  the  ordinary  ex  me.ro  officio,  and, 
a  fortiori,  proceedings  at  a  visitation,  might 
be  dealt  with  summarily.  Articles  and 
proofs,  therefore,  in  a  matter  within  the 
personal  knowledge  of  the  bishop,  and  with- 
in his  immediate  jurisdiction — as  non-per- 
formance of  divine  service  undoubtedly  was 
— would  be  superfluous  and  unnecessary, 
and  could  not  be  insisted  on.  Here,  again, 
no  question  was  raised,  nor  was  any  decision 
pronounced,  as  to  the  power  of  the  arch- 
bishop to  suspend,  whether  before  or  after 
monition  ;  the  only  questions  involved  being 
whether  the  rectory  was  within  his  juris- 
diction and  whether  the*  proceedings  were 
not  void  for  irregularity. 

This  case,  as  well  as  those  to  which  I  am 
immediately  about  to  refer,  were  cited 
from  a  series  of  cases  extracted  by  Mr. 
Rothery,  the  Registrar  of  the  Court  of 
Arches,  from  the  records  of  the  Court  of 
Delegates,  and  printed  by  order  of  the 
House  of  Commons  in  1868.  But  it  is  to 
be  observed  that  in  these  records  neither 
the  arguments  of  counsel  nor  the  grounds  of 
the  decisions  appear  ;  and  it  is,  therefore, 
impossible  to  say  with  certainty  on  what 
points  these  decisions  turned.  They  are, 
therefore,  of  but  little  authority. 

The  case  of  Higgins  v.  The  Archbishop  of 
Dublin  (20)  was  precisely  the  same  as  the 
foregoing,  except  that  the  appellant  ap- 
peared before  the  archbishop,  and  therefore 
was  not  declared  contumacious  for  not  ap- 
pearing. Having,  however,  been  ordered  to 
procure  a  license,  as  Harrison  had  been,  he 


(20)  Rothery,  136. 
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was  suspended  for  contumacy  in  not  doing 
so,  and  the  sentence  was  upheld  on  appeal. 
The  same  observations  apply  to  this  case  as 
to  the  foregoing.  That  a  complaint  of  non- 
residence  or  non-performance  of  public  wor- 
ship was  within  the  visitatorial  authority  of 
the  ordinary  seems  clear.  "  To  whom," 
asks  Sir  Robert  Phillimore,  in  the  case  of 
The  Bishop  of  Winchester  v.  Rugg  (21)  (a 
case  of  non  performance  of  divine  service) 
"  are  the  parishioners  to  look  for  redress  for 
this  wrong  done  to  them  ?  How  are  they  to 
obtain  the  performance  of  divine  service  in 
their  church  ?  Surely  by  an  appeal  to  the 
authority  of  their  bishop.  He  has  the  cura 
curarum  animarum  within  his  diocese.  It 
is  his  bounden  duty  to  enforce  in  every 
church  in  his  diocese  the  performance  of  the 
services  prescribed  in  the  Book  of  Common 
Prayer.  I  see  no  reason  to  doubt,"  the 
learned  author  goes  on  to  say,  "that  the 
general  authority  of  the  ordinary  in  matters 
of  this  kind,  recognised  by  the  universal 
Ecclesiastical  Law  as  inherent  in  the  nature 
of  his  office  and  necessary  for  the  perform- 
ance of  the  duties  which  are  cast  upon  him, 
is  properly  applied  to  a  case  of  this  kind." 

Another  case  referred  to  was  that  of 
Boughton  v.  The  Chapter  of  York  (22) 
which  again  was  an  appeal  from  the  exercise 
of  episcopal  authority.  Boughton,  a  vicar 
choral  of  the  cathedral  of  York,  having  ab- 
sented himself  from  the  discharge  of  his 
duties,  the  dean  and  chapter  appointed  a 
substitute,  and  sequestered  the  revenue  of 
the  office  for  his  use  ;  upon  which  Boughton 
gave  notice  to  the  receiver  not  to  pay  the 
substitute.  For  this  the  dean  and  chapter 
called  upon  him  to  make  a  suitable  apology, 
and  on  bis  refusal  suspended  him  until  he 
should  comply.  On  appeal  to  the  arch- 
bishop as  visitor,  the  sentence  of  the  dean 
and  chapter  was  confirmed.  A  further  ap- 
peal to  the  Court  of  Delegates  was  attended 
by  a  like  result.  This,  again,  was  an  in- 
stance of  visitatorial  authority  summarily 
exercised  in  foro  domestico.  The  cases, 
therefore,  which  have  arisen  on  the  exercise 
of  visitatorial  jurisdiction  are  beside  the 
present  question,  when  we  are  dealing  with 
a  jurisdiction  in  which  the  formalities  re- 
quired by  strict  law  have  to  be  complied 
with. 

The  case  of  Thomas  Jones  (23),  rector  of 
Llandyrnock,  in  the  county  of  Denbigh, 
differs  somewhat  from  the  foregoing,  inas- 
much as  the  suit  against  him,  for  not  read- 

(21)  37  Law  J.  Rep.  Eccles.  86,  at  p.  88 ;  Law 
Rep.  2  A.  &  E.  247,  at  p.  262. 

(22)  Rothery,  134. 

(23)  Rothery.  63. 


ing  the  prayers  in  the  accustomed  place,  had 
been  instituted  not  by  the  bishop  ex  mero 
officio,  but  on  the  presentment  of  tne  church- . 
wardens  in  the  Consistory  Court  of  the 
diocese.  Having  been  momshed  to  read  the 
prayers  in  the  accustomed  place,  the  de- 
fendant had  peremptorily  refused  to  obey 
the  monition.  For  this  the  bishop  ordered 
him  to  shew  cause  why  he  should  not  be 
suspended  ab  officio.  Not  appearing  to  shew 
cause,  he  was  suspended.  On  appeal  the 
sentence  was  upheld  by  the  Court  of  Arches, 
and  afterwards  by  the  Court  of  Delegates. 
But  here  the  churchwardens  were,  beyond 
all  question,  the  proper  persons  to  present 
in  respect  of  any  irregularities  in  the  per- 
formance of  divine  service,  as  fully  appears 
from  the  statement  of  the  law,  as  found 
under  the  title  "  Churchwardens,''  in  Burn's 
Ecclesiastical  Law,  or  in  Dr.  Stephens's  trea- 
tise on  the  laws  relating  to  the  clergy.  The 
proceedings  may  therefore  have  been  con- 
sidered as  instituted  ex  mero  officio,  and  con- 
sequently as  not  subject  to  the  necessity  of 
being  strictly  formal ;  nor  does  it  appear 
that  any  objection  was  taken  to  the  exercise 
of  the  episcopal  Jurisdiction  in  a  summary 
form.  These  cases  are,  for  the  reasons  I 
have  already  given,  inapplicable  to  the 

auestion  before  us.  1  entirely  concur  with 
le  Judicial  Committee  in  thinking  that 
none  of  them  establish  a  precedent  for  the 
exercise  of  the  summary  jurisdiction  in  dis- 
pute. 

That  neither  precedent  nor  authority  is  to 
be  found  for  the  existence  of  this  juris- 
diction prior  to  its  recent  exercise  is,  I  can- 
not help  thinking,  a  very  strong  argument 
against  it  Nor  do  T  feel  the  force  of  the 
observation  that  no  instance  has  been  found 
of  its  exercise  being  held  to  be  unlawful. 
That  no  attempt  has  ever  been  made  to 
exercise  it  will  readily  account  for  the  fact 
that  no  instance  of  its  rejection  is  to  be 
found.  I  cannot  help  thinking  that  it  is 
incumbent  on  those  who  assert  and  invoke  a 
jurisdiction  so  unusual  to  give  proof  of  its 
existence. 

But  it  is  not  only  that  no  authority  or 
precedent  can  be  found  to  support  the  sum- 
mary jurisdiction  thus  exercised ;  a  still 
more  formidable  objection  is,  first,  that, 
looking  to  its  supposed  origin,  such  a  juris- 
diction cannot  in  the  nature  of  things  exist, 
and  secondly  that,  if  it  could,  its  exercise 
would  be  contrary  to  fundamental  principles. 
As  regards  the  first  point,  it  is  clear  that  the 
Court  of  Arches  possesses  no  primary  juris- 
diction over  offences  committed  within  any 
other  diocese  than  that  of  Canterbury,  ex- 
cept so  far  as  such  jurisdiction  is  conferred 
by  the  letters  of  request  from  the  bishop  of 
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the  diocese.    But  the  letters  of  request  are 
necessarily  confined  to  the  specific  offence 
which  is  the  subject  matter  of  the  suit  trans- 
ferred, and,  as  I  have  already  stated  on  the 
authority  of  Sir  Robert  Phillimore,  the  suit 
so  transferred  relates  to  the  offence  ex- 
pressly set  forth  in  the  articles  which  form 
the  subject  of  the  complaint,  and  to  that 
alone.    Being  confined  to  the  specific  charge 
thus  articled,  the  letters  of  request,  as  it 
seems  to  me,  do  not  and  cannot  confer  juris- 
diction in  respect  of  any  other  offence  com- 
mitted beyond  the  sphere  of  the  primary 
metropolitan  jurisdiction,  and  any  further 
offence  so  committed  remains  in  that  of  the 
diocesan.    It  may,  perhaps,  be  said  that  the 
bishop,  having  transferred  the  cause  to  the 
Court  of  Arches,  transfers  with  it  the  power 
to  issue  such  a  monition,  and  to  punish  for 
contumacy  in  disobeying  it.    But  this  as- 
sumes that  the  bishop's  commissary  would 
himself  have  that  power  in  the  Diocesan 
Court,  in  a  suit  in  which  the  office  of  the 
Judge  is  promoted  by  a  third  party,  which 
remains  to  be  proved,  and  which,  as  far  as  I 
can  see  my  way,  is  not  only  not  proved,  but 
incapable  of  proof.    A  fortiori  is  it  to  be 
proved  that  the  diocesan  can  thus,  by  trans- 
ferring a  specific  cause,  confer,  as  it  were,  by 
anticipation,  on  the  Metropolitan  Court 
jurisdiction  over  offences  not  yet  committed, 
and  which  are,  therefore,  not  as  yet  within 
his  own — a  proposition  which,  to  my  mind,  I 
must  say  involves  a  legal  absurdity.  Every- 
one will  agree  that  the  Diocesan  cannot 
transfer  his  judicial  authority  to  the  Metro- 
litan  Court  generally,  or  ante  rem  natam.  It 
is  only  when  a  suit  has  been  instituted  in 
respect  of  a  specific  offence  that  the  jurisdic- 
tion  can  be  transferred.    When  it  is  so 
transferred,  the  letters  of  request,  and 
the  suit  thereby  removed  to  the  Metropo- 
litan Court,  must  be  strictly  confined  to 
the  charge  contained  in  the  articles.  How 
can  this  give  jurisdiction  in  respect  of  an 
offence  not  yet  committed  ?   And  what  if  the 
second  offence  should  be  committed  within 
the  limits  of  a  different  diocese  ?   Would  the 
transfer  of  the  *  cause  by  the  bishop  of  one 
diocese  give  the  Court  power  to  treat  as  con- 
tumacy an  offence  committed  in  another,  the 
bishop  of  which  might  possibly  have  refused 
his  sanction  to  a  prosecution  on  account  of 
the  second,  and  thus  enable  one  bishop  to 
invade  the  province  of  another  ?   Finally,  I 
ask  by  what  authority  can  an  Ecclesiastical 
Court,  whatever  may  be  the  stage  of  the 
proceeding,  by  reason  of  a  suit  having  been 
instituted  in  reference  to  a  specific  offence, 
assume  to  itself,  without  statutory  authority, 
a  power  to  keep  the  party,  for  all  time  to 
come,  in  a  state  of  surveillance,  and  as  subject 


to  a  summary  jurisdiction  hitherto  unknown 
to  the  ecclesiastical  law  ?  To  what  extent  is  this 
jurisdiction  to  be  carried  ?  Over  what  area 
of  episcopal  jurisdiction  is  it  to  reach  ?  To  what 
limit  in  point  of  time  is  it  to  endure  ?  Con- 
siderations which  would  be  important  if  the 
matter  were  made  the  subject  of  legislation, 
but  which  are  left  wholly  at  large  in  the  ex- 
ercise of  this  novel  authority.  I  fail  altoge- 
ther to  see  how  it  can  be  competent  to  a 
bishop  to  confer  on  the  Court  of  Arches,  by 
way  of  anticipation,  jurisdiction  over  offences 
to  be  committed  in  the  future,  and  over 
which,  as  not  being  as  yet  in  rerum  natura, 
he  has  himself  no  authority.  Be  this  as  it 
may,  I  am  of  opinion  that  letters  of  request 
relating  to  a  specific  charge  carry  no  such 
jurisdiction  with  them  with  reference  to  a 
future  offence. 

That  the  exercise  of  such  jurisdiction 
would,  in  more  than  one  respect,  be  inconsis- 
tent with  general  principles  of  penal  juris- 
prudence, will,  I  think,  readily  appear.  In 
the  first  place,  the  difference  between  plenary 
and  summary  jurisdiction  in  the  matter  of 
criminal  procedure  is  recognised  and  esta- 
blished in  every  system  of  penal  jurispru- 
dence, including,  beyond  all  question,  the 
law  ecclesiastical ;  and  no  Court  can.  without 
legislative  authority,  take  upon  itself,  expro- 
prio  motu,  to  substitute  the  one  for  the  other. 
Yet  that  is  what  has  been  done  here.  Every 
departure  from  the  established  ritual  in  a 
member  of  the  Church  having  the  cure  of 
souls  is  an  offence  against  ecclesiastical  law, 
and  constitutes  in  itself  a  distinct  and  sub- 
stantive offence,  and  not  the  less  so  because 
the  offender  may  already  have  been  guilty  of 
the  like  offence.  It  is  therefore  obvious  that 
a  repetition  of  a  first  offence  may  be  so 
treated.  What  reason  can  be  given  why 
it  must  not  be  so  treated  ?  But  if  it 
were  so  treated,  the  prosecutor  promoting 
the  office  of  the  Judge  would  in  such 
a  case  have  to  go  through  all  the  formalities 
of  procedure  required  in  a  plenary  cause  ; 
and,  as  I  have  shewn,  a  Buit  so  instituted  in 
respect  of  an  ecclesiastical  offence  was,  and 
still  remains  under  the  Church  Discipline 
Act,  a  plenary  cause  ;  and,  as  we  have  seen, 
in  a  suit  in  poenam  for  an  ecclesiastical 
offence,  all  the  formalities  of  the  criminal 
procedure  must  of  necessity  be  observed.  If 
a  suit  were  thus  instituted' in  respect  of  a 
second  offence  as  a  distinct  and  substantive 
offence,  a  citation  with  all  its  formalities  would 
be  necessary,  and  articles  must  be  exhibited — 
and  how  much  is  involved  in  these  require- 
ments will  be  seen  on  consulting  Oughton, 
title  "Citation,"  or  Burn's  Ecclesiastical 
Law,  title  "  Practice  " — the  defendant  must 
have  the  opportunity  of  answering,  and  of 
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being  examined  on  oath,  of  traversing  the 
facts,  of  demurring  in  point  of  law  ;  in  short, 
all  the  incidents  of  procedure  required  by  the 
established  law  and  by  the  statute  must  be 
gone  through,  and  any  summary  proceeding, 
such  as  treating  the  case  as  one  of  contu- 
macy, would  be  out  of  the  question.  By  what 
authority  short  of  legislative  enactment  can 
a  defendant  be  deprived  of  the  right  to  insist 
on  the  observance  of  these  formalities  ?  Oh, 
but,  it  is  Baid,  substantial  justice  has  been 
done  :  the  facts  were  fully  proved,  and  the 
offence  was  the  same  as  that  of  which  the  de- 
fendant had  before  been  convicted  ;  and, 
though  this  may  have  been,  strictly  speak- 
ing, an  informal  and  possibly  irregular  pro- 
ceeding, full  opportunity  was  afforded  him  of 
being  heard  and  making  his  defence  as  much 
as  if  all  the  formalities  required  in  a  plenary 
suit  had  been  complied  with.  To  which,  at 
least  out  of  Court,  many  persons  will  be 
disposed  to  add  in  thought,  if  not  in  words, 
"  These  Ritualists  are  very  obstinate  and 
troublesome,  and  this,  being  the  shortest,  is 
the  best  way  of  putting  them  down  ;  there 
is  no  occasion  to  be  over  nice  in  dealing  with 
them."  It  seems  to  me,  I  must  say,  a  strange 
argument  in  a  Court  of  justice  to  say  that 
when,  as  the  law  stands,  formal  proceedings 
are  in  strict  law  required,  yet  if  no  substantial 
injustice  has  been  done  by  dealing  summarily 
with  a  defendant,  the  proceedings  should  be 
upheld.  In  a  Court  of  law  such  an  argu- 
ment a  convenienti  is  surely  inadmissible. 
In  a  criminal  proceeding  the  question  is 
not  alone  whether  substantial  justice  has 
been  done,  but  whether  justice  has  been 
done  according  to  law.  All  proceedings  in 
pcenam  are,  it  need  scarcely  be  observed, 
strictissimi  juris  ;  nor  should  it  be  forgotten 
that  the  formalities  of  law,  though  here  and 
there  they  may  lead  to  the  escape  of  an 
offender,  are  intended  on  the  whole  to  insure 
the  safe  administration  of  justice  and  the 
protection  of  innocence,  and  must  be  ob- 
served. A  party  accused  has  the  right  to 
insist  on  them  as  matter  of  right,  of  which  he 
cannot  be  deprived  against  his  will ;  and  the 
Judge  must  see  that  they  are  followed.  He 
cannot  set  himself  above  the  law  which  he 
has  to  administer,  or  make  or  mould  it  to 
suit  the  exigencies  of  a  particular  occasion. 
Though  a  murderer  should  be  taken  red- 
handed  in  the  act,  if  there  is  a  flaw  in  the 
indictment  the  criminal  must  have  the  benefit 
of  it.  If  the  law  is  imperfect,  it  is  for  the 
Legislature  to  amend  it.  The  Judge  must 
administer  it  as  he  finds  it.  And  the  pro- 
cedure by  which  an  offender  is  to  be  tried, 
though  but  ancillary  to  the  application  of  the 
law  and  to  the  ends  of  justice,  is  as  much  part 
of  the  law  as  the  substantive  law  itself.  I 


cannot,  therefore,  concur  in  the  view  that 
because  the  defendant  might  have  defended 
himself  on  this  summary  proceeding,  or,  if  a 
formal  suit  had  been  instituted  against  him, 
must  upon  the  facts  necessarily  have  been 
condemned,  therefore  the  proceeding  in  ques- 
tion was  valid,  and  ought  to  be  upheld. 
Such  reasoning  has  and  can  have  no  place  in 
an  English  Court  of  justice.  It  may  be 
that  this  summary  jurisdiction  would  be  ex- 
ceedingly useful  in  order  to  prevent  erratic 
clergymen  from  setting  the  law  at  defiance, 
and  retaining  benefices  in  a  Church,  the  rules 
and  ritual  of  which  they  habitually  disre- 
gard, if  the  Legislature  should  think  proper 
to  create  it  But  its  possible  utility  affords 
no  justification  for  usurping  it,  and  expedi- 
ency is  a  new  and  I  must  say  to  me  strange 
ground  to  assign  for  upholding  the  exercise 
of  assumed  judicial  authority  when  it  cannot 
be  shewn  to  exist  in  point  of  law.  If  the 
effect  of  our  decision  will  be  to  enable  Mr. 
Mackonochie  to  continue  to  set  the  law  at 
defiance,  I  shall  greatly  regret  it ;  but  I  can- 
not allow  any  such  consideration  to  operate 
in  deciding,  not  whether  rough  justice  may 
not  have  been  done,  but,  what,  after  all, 
when  looked  at  judicially  is  a  dry  question 
of  law,  whether  the  sentence  we  are  asked  to 
prohibit  has  been  according  to  law.  At  the 
same  time  let  it  not  be  for  a  moment  sup- 
posed that  the  law  is  not  quite  strong  enough 
to  deal  with  and  punish  such  offences,  if  the 
right  course  is  pursued.  The  only  question 
is,  whether  that  course,  as  prescribed  by 
law,  may  now  be  departed  from,  and  another, 
unknown  to  the  law,  substituted  for  it.  It 
is  obviously  a  very  different  thing  to  treat  as 
contumacy,  the  refusal  or  omission  to  do  a 
specific  thing  which  the  Court  has  authority 
to  enjoin,  or  to  treat  as  such  a  substantive 
offence  for  which  the  law  has  itself  pro- 
vided the  appropriate  treatment.  The  law 
constitutes  a  given  act  an  offence.  As  such 
it  attaches  to  it  a  given  punishment.  But  it 
prescribes  a  plenary  course  of  procedure  by 
which,  if  at  all,  the  offence  is  to  be  brought 
home  to  a  party  charged  with  having  com- 
mitted it.  A  Court  having  jurisdiction  over 
the  offence,  takes  upon  itself  to  substitute  a 
different  and  more  summary  method  of  pro- 
ceeding. Surely  this  is  to  make  the  Court, 
as  it  were,  supersede  the  law.  What  would 
be  thought  if  the  Judges  were  to  determine 
without  legislative  authority  that  they  would 
in  future  admonish  all  persons  convicted  and 
sentenced  for  larceny  not  to  repeat  the 
offence,  and  if  they  did  so,  were  to  deal  with 
them  summarily  as  for  contempt,  without 
the  formality  of  an  indictment  or  the  verdict 
of  a  jury?  Yet  in  principle  the  innova- 
tion would  be  no  greater  than  is  involved 
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in  the  proceedings  adopted  in  the  present 
case. 

Another  grievance  of  which  a  defendant  so 
dealt  with  may  justly  complain  is,  that  the 
power  of  appealing,  if  not  on  the  facts,  at  all 
events  on  the  law,  which  he  would  have  had 
on  a  second  suit  is  by  the  summary  mode  of 
proceeding  taken  from  him.  Nor  let  it  be  said 
that  the  power  of  appealing  of  which  he  is  thus 
deprived  may  not  be  of  material  advantage 
to  him.  The  facta  may  not  be  precisely  the 
same.  The  sentence  in  the  first  suit  may 
have  been  so  light  as  not  to  make  it  worth 
his  while  to  go  to  the  expense  of  an  appeal. 
Even  if  he  has  appealed  in  the  first  suit,  that 
will  not  preclude  him  from  renewing  his  ap- 
peal on  the  second.  Or,  in  some  cases  he 
may  take  the  appeal  to  a  Superior  Court. 
Be  this  as  it  may,  it  is  a  right  which  ought 
not  to  be  taken  from  him. 

But  this  is  not  all  Another  and  a  very 
serious  difficulty  presents  itself.  Every 
fresh  departure  from  the  established  ritual 
being,  as  I  have  pointed  out,  like  the  repeti- 
tion of  any  other  offence  against  the  law,  a 
distinct  and  substantive  offence,  other  pro- 
moters may,  with  the  concurrence  of  the 
bishop  in  whose  diocese  such  second  offence 
may  have  been  committed,  institute  a  dis- 
tinct and  separate  suit  in  respect  of  it.  Or, 
even  the  bishop  in  whose  diocese  the  second 
offence  has  been  committed  may  himself  in- 
stitute proceedings  ex  mero  officio  in  respect 
of  it  in  his  own  Court.  In  the  first  place,  I 
take  it  to  be  clear  that  the  bishop,  in  trans- 
ferring the  suit  in  respect  of  the  first  offence 
to  the  Court  of  Arches,  does  not  thereby 
divest  himself  of  his  jurisdiction  over  any 
other  offence  subsequently  committed  within 
his  diocese,  should  he  think  proper  to  exer- 
cise it.  Still  less  could  the  transfer  of  a  suit 
by  one  bishop  bind  another,  should  a  second 
offence  be  committed  in  a  different  diocese. 
Yet  this  summary  jurisdiction,  as  here  as- 
serted, would  reach  the  offender,  so  far  at 
least  as  the  authority  of  the  Court  of  Arches 
extends,  wherever  the  second  offence  might 
be  committed,  without  affording  him  a 
ground  of  defence  should  a  second  suit  be 
instituted  against  him  in  a  diocesan  Court. 
This  being  so,  how,  consistently  with  the 
first  principles  of  justice,  can  the  defendant 
be  made  liable  twice  over,  once  for  the  fresh 
substantive  offence,  and  again  for  contumacy 
in  disobeying  the  monition  not  to  repeat  the 
offence  in  respect  of  which  he  had  been  ori- 
ginally condemned  ? 

In  addition  to  the  objections  thus  resting 
on  general  principles,  technical  difficulties 
present  themselves  of  a  no  less  serious  cha- 
racter. In  the  first  place,  as  I  have  already 
pointed  out,  a  definitive  sentence  in  a  penal 
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suit  terminates  the  suit  and  exhausts  the 
authority  of  the  Court.  It  is  not  competent, 
therefore,  to  a  Court  pronouncing  such  n 
definitive  sentence,  in  the  absence  of  estab- 
lished practice  or  statutory  power,  to  append 
to  it,  by  means  of  a  monition,  an  injunction 
to  abstain  in  future  from  a  repetition  of  the 
offence,  so  as  to  give  itself  summary  juris- 
diction over  the  offender  in  all  time  to  come. 

In  the  second  place,  the  letters  of  request, 
transferring  only  a  specific  charge,  cannot,  in 
my  opinion,  for  the  reasons  I  have  already 
given,  confer  jurisdiction  over  an  offence 
which  has  not  as  yet  come  into  existence,  or 
subject  the  party  charged  to  the  summary 
jurisdiction  of  the  Metropolitan  Court  in 
respect  of  future  offences  not  arising  within 
the  area  of  its  authority. 

As  regards  the  effect  of  a  monition,  the 
difficulty  is  equally  great  If  taken  as  a 
definitive  sentence  in  a  penal  suit,  unlike  a 
monition  issued  in  a  civil  suit  to  enjoin  per- 
formance of  the  thing  decreed  to  be  done, 
so  as  to  subject  the  party  admonished  to  the 
consequences  of  contumacy  if  performance  is 
withheld,  it  operates,  as  has  been  shewn,  as 
a  punishment  by  way  of  censure,  and  entails 
no  further  consequences.  If  issued  in  the 
course  of  a  suit,  or  with  the  view  of  enforcing 
a  decree  made  in  it,  all  the  authorities  agree 
that  the  contumacy  could  only  be  dealt  with, 
before  the  statute  of  George  3,  by  excommu- 
nication and  its  consequences  ;  since  that 
statute,  by  the  writ  de  contumace  capiendo. 

Even  if  the  doctrine  of  contumacy  upon  a 
definitive  sentence  could  be  transferred  from 
the  civil  to  the  penal  jurisdiction  of  the 
Ecclesiastical  Courts,  there  is  nothing  that  I 
can  find  to  warrant  the  application  of  a  more 
rigorous  rule  as  to  its  consequences,  or  to 
make  suspension,  which  it  is  admitted  can- 
not be  applied  in  a  case  of  contumacy  on  a 
sentence  in  a  civil  proceeding  enjoining  a 
given  thing  to  be  done,  applicable  to  a  moni- 
tion in  a  penal  suit  directing  that  a  given 
thing  shall  not  be  done.  The  fact  is,  that 
monition,  in  the  sense  in  which  that  term  is 
used  with  reference  to  a  definitive  sentence 
in  a  civil  suit,  has  no  place  as  appended  to 
a  definitive  sentence  in  a  penal  suit ;  and  its 
introduction  into  the  penal  branch  of  eccle- 
siastical procedure  has — I  cannot  help  think- 
ing, though  I  say  it  with  the  utmost  deference 
— arisen  from  a  want  of  attention  to  the 
essential  difference  which  exists  between 
these  two  branches  of  procedure. 

It  is  laid  down,  it  is  true,  as  a  rule,  by 
the  early  canonists,  as  I  have  already  men- 
tioned, that  monition  should  precede  depri- 
vation or  suspension  ;  no  doubt  for  the 
purpose  of  preventing  any  too  rigorous  or 
arbitrary  exercise  of  episcopal  authority. 
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But  such  a  rule  does  not  prevail  in  our 
Ecclesiastical  Courts  ;  as  is  plain  from  the 
fact  that  in  this  case  no  monition  preceded 
the  sentence  of  suspension  pronounced  by 
Sir  Robert  Phillimore  ;  and  though  it  is  said 
that  monition  shall  precede  suspension,  it  is 
nowhere  said  that  in  a  penal  suit  monition 
will  suffice,  without  more,  to  found  a  sen- 
tence of  suspension  in  respect  of  a  second 
offence.  It  has  indeed  been  suggested  that 
contumacy  in  disobeying  the  lawful  order  of 
any  ecclesiastical  superior  is  in  itself  an 
offence,  independently  of  any  question  of 
contempt.  C onset  seems  to  say  so  ;  but 
then  he  treats  it  as  no  longer  the  subject  of 
summary  jurisdiction,  but  as  requiring  for- 
mal proceedings  ;  and  he  gives  a  form  of 
articles  applicable  to  such  a  suit.  (Ecclesias- 
tical Practice,  Part  II.  c.  2.)  What  would 
be  the  appropriate  punishment  is  not  said. 
Possibly,  in  such  a  case,  suspension  might 
be  within  the  authority  of  the  Judge,  or  the 
case  might  come  within  the  power  to  excom- 
municate the  offender,  kept  alive  by  the 
53rd  Geo.  3,  and  thus  a  punishment  of  six 
months'  imprisonment  might  be  imposed. 
But  so  far  as  relates  to  contumacy  as  matter 
of  summary  jurisdiction,  the  authorities  are 
clear  that  the  only  penalty  is  that  of  impri- 
sonment by  the  writ  de  contumace  capiendo 
under  the  statute  of  Geo.  3.  Lastly,  it  is  to 
be  observed  that  in  the  treatment  of  contu- 
macy arising  in  the  course  of  a  suit,  this 
statutory  process  was  not  designed  for 
punishment,  but  for  the  overcoming  of  the 
contumacy  :  consequently,  as  soon  as  the 
party  contumacious  submitted,  he  was  set 
free.  It  is  therefore  inapplicable  to  a  case  in 
which  the  contumacy,  having  arisen  as  to  an 
accomplished  fact,  has  become,  so  far  as  that 
fact  is  concerned,  incurable. 

The  result  then  at  which  I  arrive  on  the 
most  careful  consideration  I  can  give  to  the 
subject  is — 1,  that  a  monition  in  a  penal 
suit,  while  if  pronounced  as  a  definitive  sen- 
tence it  carries  with  it  no  ulterior  conse- 
quences, cannot  be  appended  to  a  definitive 
sentence  awarding  a  specific  punishment, 
so  as  to  prolong  and  enlarge  the  jurisdiction 
of  the  Court,  and  to  warrant  any  further 
proceedings  on  a  repetition  of  the  offence  as 
for  contumacy  ;  2,  that  even  if  a  monition 
could  be  so  pronounced,  disobedience  would 
entail  no  other  punishment  than  is  provided 
by  the  53  of  Geo.  3.  Consequently  that 
suspension  is  inapplicable  to  such  a  case. 

The  only  question  which  remains  to  be 
considered — and  it  is  by  no  means  the  least 
important — is  whether  the  present  case  is 
one  on  which  a  prohibition  should  go.  I 
quite  agree  that  mere  irregularity,  or  even 
mistake  in  point  of  law,  though  it  may  be 


sufficient  to  found  an  appeal,  will  not  be 
sufficient  to  call  for  or  warrant  a  prohibition. 
I  agree  with  what  was  said  by  Lord  Denman 
in  Ex  parte  Smyth  (24),  namely,  that  "  the 
only  instances  in  which  the  temporal  Courts 
can  interfere  by  way  of  prohibiting  any  par- 
ticular proceeding  in  an  ecclesiastical  suit 
are  those  in  which  something  is  done  con- 
trary to  the  general  law  of  the  land,  or 
manifestly  out  of  the  jurisdiction  of  the 
Court"  But  it  seems  to  me  that  we  have 
here  much  more  than  irregularity  or  mistake, 
and  that  something  has  been  done  which  is 
manifestly  beyond  the  jurisdiction. 

I  take  it  to  be  too  clear  for  argument  that, 
although  an  inferior  Court  may  have  juris- 
diction over  a  given  subject-matter  when 
arising  within  the  local  limits  of  its  own 
jurisdiction,  if  it  takes  upon  itself  to  deal 
with  such  a  matter  when  arising  beyond  such 
limits,  it  acts  without  authority,  and  may  be 
restrained  by  prohibition.  Such  I  apprehend 
to  have  been  the  case  here. 

I  have  given  my  reasons  for  thinking  that 
the  jurisdiction  of  the  Court  of  Arches  was 
limited  to  the  offence  handed  over  to  it  by 
the  diocesan  Court,  and  that  consequently 
the  Court  of  Arches  had  no  authority  to 
deal  with  a  distinct  and  separate  offence  not 
comprehended  in  the  letters  of  request,  and 
arising  beyond  the  local  limits  of  its  juris- 
diction. 

Furthermore,  I  apprehend  that  if.  a  Court 
takes  upon  itself,  without  authority,  to  alter 
the  course  of  its  procedure,  and  to  create  a 
new  offence,  as  was  here  done  by  superadding 
monition  to  a  definitive  sentence  and  con- 
verting a  second  and  distinct  act  into  the 
offence  of  contumacy  instead  of  dealing  with 
it  as  a  substantive  offence,  there  arises  in 
this  respect,  also,  an  excess  of  authority 
which  we  are  called  upon  to  prohibit.  Black- 
stone,  in  3  Com.,  c.  7,  speaking  of  the  Writ 
of  Prohibition,  says,  that ' '  it  may  be  directed 
to  the  Courts  Christian,  where  they  concern 
themselves  with  any  matter  not  within  their 
jurisdiction,  or  if,  in  handling  matters  clearly 
within  their  cognisance,  they  transgress  the 
bounds  prescribed  to  them  by  the  laws  of 
England,  as  where  they  require  two  wit- 
nesses to  prove  the  payment  of  a  legacy  :  in 
such  cases  also  a  prohibition  will  be  awarded." 
On  the  authority  of  the  law  as  laid  down  by 
Coleridge,  J. ,  in  the  case  of  J ones  v.  J ones  (25), 
Mr.  Lloyd,  in  his  Treatise  on  the  Law  of 
Prohibition,  states  that  prohibition  will  lie  in 
cases  where  the  Judge  of  an  inferior  Court 
transgresses  the  rules  which  ought  to  govern 
the  proceedings  of  all  Courts,  or  is  guilty  of 

(24)  3  Ad.  &E.  719,  at  p.  724. 
(26)  17  Law  J.  Rep.  B.Q.  170. 
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an  irregularity  which  amounts  to  an  excess 
of  jurisdiction,  though  the  case  may  other- 
wise be  within  his  authority.  In  this  view 
of  the  law  I  entirely  concur,  and  I  think  it 
is  applicable  here. 

But  the  strongest  ground  remains  to  be 
stated.  Treating  the  second  offence  of  the 
defendant  as  an  act  of  contumacy,  the  Court 
of  Arches  has  applied  to  it  a  punishment 
which  could  not  according  to  the  ecclesiasti- 
cal law,  in  the  view  I  take  of  it,  be  applied 
to  a  case  of  contumacy,  by  sentencing  the 
defendant  to  suspension,  instead  of  dealing 
with  the  case  under  the  53rd  of  George  3. 
The  effect  of  this  proceeding  is  to  deprive 
lum  of  his  freehold  during  the  period  over 
which  the  sentence  of  suspension  extends. 
Now,  I  take  it  to  be  clear  that,  where  the 
law  which  a  Court  has  to  administer  pre- 
scribes a  given  punishment  as  applicable  to 
an  offence,  to  vary  that  punishment,  or  sub- 
stitute another,  is  a  usurpation  of  jurisdic- 
tion. No  one,  I  think,  could  say  that  if  the 
Court  of  Arches  had  sentenced  the  defendant 
to  a  fine  of  a  thousand  pounds,  and  on  non- 
payment had  sentenced  him  to  be  suspended 
for  contumacy,  such  a  sentence  would  not 
have  been  properly  the  subject  of  prohibition. 
But  the  only  penalty  which  an  Ecclesiastical 
Court  can  impose  in  a  case  which  is  properly 
one  of  contumacy  is  that  of  imprisonment 
under  the  statute  of  George  3.  By  apply- 
ing to  the  alleged  contumacy  the  penalty  of 
suspension,  the  sentence,  if  executed,  will 
deprive,  and  as  I  think,  wrongfully  deprive, 
the  defendant  of  his  freehold  interest  in  his 
benefice  ;  and  although,  where  a  sentence  of 
deprivation  or  suspension  can  be  properly 
pronounced  by  the  Ecclesiastical  Court,  this 
Court  will  not  interfere,  though  the  effect  of 
such  sentence  will  be  indirectly  to  affect  the 
interest  in  the  freehold,  yet  where  the  sen- 
tence is  not  properly  within  the  competency 
of  such  a  Court,  or  applicable  to  the  alleged 
offence,  this  Court  becomes  bound  to  protect 
the  temporal  interest  by  prohibiting  the  exe- 
cution of  the  sentence. 

The  result  is  that,  in  my  opinion,  the 
monition  of  Sir  Robert  Phifiimore,  and,  o 
fortiori,  that  issued  by  Lord  Penzance,  was 
ultra  vires,  and,  consequently,  that  the  sub- 
sequent proceedings  before  Lord  Penzance, 
which  terminated  in  the  sentence  of  suspen- 
sion for  three  years,  were  coram  non  judice, 
and  the  sentence  of  suspension  inoperative 
and  null ;  and  that,  even  if  this  were  not  so, 
the  sentence  of  suspension,  being  inapplicable 
to  an  alleged  case  of  contumacy,  was  one 
which  the  Court  of  Arches  had  no  authority 
to  pronounce.  I  am  therefore  of  opinion 
that  the  rule  for  a  prohibition  must  be  made 
absolute. 


I  may  observe,  in  conclusion,  that  we  have 
not  called  upon  the  applicants  to  declare  in 
prohibition,  as,  in  consequence  of  the  Court 
being  divided  in  opinion,  we  might  otherwise 
have  done,  because,  the  facts  not  being  in 
dispute,  the  question  is  solely  one  of  law,  and 
as  the  parties,  if  advised  to  appeal,  can, 
under  the  Judicature  Act,  go  direct  to  the 
Appellate  Court  on  an  appeal  against  our 
order,  it  is  better  to  leave  them  to  do  so, 
without  the  expense,  inconvenience  and  de- 
lay of  a  proceeding  by  way  of  declaration. 

Rule  absolute. 

From  this  judgment  both  Lord  Pen- 
zance and  the  promoter  appealed. 

The  Solicitor-General  (Sir  H.  Oiffard) 
(with  him  0.  Bowen  and  BlaJceeley),  for 
Lord  Penzance  (26)  (on  March  10, 1879). 

It  is  necessary,  before  entering  on  the 
consideration  of  the  questions  raised  on 
this  appeal,  to  remember  that  all  ana- 
logies drawn  from  suits  at  Common  Law 
or  in  Criminal  Courts  must  of  necessity  be 
misleading,  when  the  question  is  as  to 
an  Ecclesiastical  Court.  Phrases  iden- 
tical in  terminology  will  be  found  to 
bear  totally  different  meanings  in  the 
Church  Courts  from  those  which  they 
bear  in  the  ordinary  Courts.  The  Eccle- 
siastical Courts  adopted  the  practice  and 
the  formularies  of  the  Roman  Consistory, 
as  may  be  seen  by  reference  to  the  names 
of  the  various  steps  in  a  suit  such  as  the 
litis  contestatio  or  the  Uteres  compulsoriales 
(Coote'8  Ecclesiastical  Practice,  p.  10). 
The  object  of  the  suit  in  the  Ecclesias- 
tical Court  is  not  the  same  as  that  of  -a 
suit  in  the  ordinary  lay  Court;  in  the 
latter  performance  or  damages  or  punish- 
ment is  sought  for ;  in  the  former  the 
suit  is  instituted  pro  salute  animus  et  re- 
formaiione  morwn,  and  the  sentence  is 
not  merely  in  pcenam,  but  for  reforma- 
tion— Coote's  Ecclesiastical  Practice,  p. 
104 ;  and  Ex  parte  Rose  (27). 

This  distinction  being  borne  in  mind, 
it  is  contended  that  it  will  be  found  that 
there  has  been  no  irregularity  in  the 
proceedings  in  the  Court  of  Arches  in 
this  case,  but  that  the  suit  has  been  re- 

(26)  Coram  Lord  Coleridge,  C.J. ;  James,  L. J. ; 
Brett,  L.J. ;  Cotton,  L.J. ;  and  Thesiger,  L.J. 

(27)  18  Q.B.  Bep.  761 ;  21  Law  J.  Kep.  Q.B. 
339. 
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gularly  instituted  and  proceeded  with  in 
due  form,  respect  being  had  to  the  laws 
of  the  Church  Courts ;  but  it  is  also  sub- 
mitted that,  even  if  there  has  been  any 
irregularity,  the  remedy  is  by  an  appeal, 
and  not  by  an  application  for  a  writ  of 
prohibition. 

It  is  argued  on  behalf  of  the  respond- 
ent that  the  Court  of  Arches  has  no 
power  to  add  a  monition  to  a  definitive 
sentence,  so  as  to  enable  the  promoter  of 
the  suit  to  apply  to  the  Court  in  a  sum- 
mary way,  by  motion,  for  a  sentence  in 
respect  of  disobedience  to  that  monition. 
It  is  said  that  this  would  be  to  give  the 
Court,  in  fact,  power  to  pass  sentence  of 
deprivation  on  an  accused  clerk  on  a 
motion  made  in  a  cause  in  respect  of 
which  another  sentence  has  been  already 
passed,  and  it  is  said  that  such  a  pro- 
ceeding would  give  the  Dean  of  the 
Arches  jurisdiction  to  hear  a  cause  of 
whioh  he  was  never  seised,  inasmuch  as/ 
no  letters  of  request  had  been  issued  so 
as  to  give  him  jurisdiction  over  the 
matter. 

The  use  of  the  word  '•summary"  is 
in  itself  misleading,  for  ecclesiastical 
causes,  although  described  as  plenary 
and  summary,  are  not  so  in  the  sense 
in  which  proceedings  before  Courts  of 
criminal  jurisdiction  are,  some  summary 
and  some  not  summary.  It  is  true  that 
'  Conset,  in  his  book  on  ecclesiastical  prac- 
tice, in  treating,  at  p.  22,  of  plenary  and 
summary  causes,  states  that  correction  is 
a  plenary  cause;  but  he  corrects  that 
statement  at  p.  385,  and  says  that  "  all 
causes  of  correction  instituted  of  the 
mere  office  of  the  Judge  are  summary 
causes:"  and  it  is  to  be  noted  that 
articles  were  required  both  in  plenary 
and  summary  causes. 

Monition  is  undoubtedly  an  ecclesias- 
tical censure,  although  one  of  the  milder 
censure,  and  as  such  it  has  often  been 
attached  to  other  sentences :  an  instance 
will  be  found  in  the  form  in  Oooie's 
Practice.  In  Clarhson's  Case,  p.  222,  the 
monition  is  part  of  the  sentence  of  the 
Court,  and  the  Court  is  not  functus  officio 
till  that  monition  has  been  obeyed.  In 
Oughton's  Ordo  Judiciorum,  vol.  i.  tit.  137, 
note  A,  monitio  is  given  as  one  of  thepcence 
et  censures  ecclesiasticce,  which  are  there 


described  as  nervi  ecclesiastical  jurisdic- 
tionis ;  and  although  no  monition  is  added 
to  the  outline  of  the  sentence,  as  given 
by  the  same  author  in  tit.  147  of  the 
same  book,  that  is  because  he  does  not 
there  pretend  to  give  a  complete  form  of 
sentence  containing  paragraphs  suitable 
to  every  case.  The  cases  in  which  a 
monition  has  been  added  to  or  formed 
part  of  the  sentence  are  not  few,  as  in- 
stances may  be  cited,  Field  v.  Cos  ens 
(28),  Blackmore  v.  Brider  (29),  where 
the  monition  is  found  in  the  body  of  the 
Bentence,  and  Burgess  v.  Burgess  (30), 
where  the  Court  excused  penance,  con- 
demned in  costs,  and  emphasised  the  fact 
that,  although  the  monition  was  the  only 
sentence  then  passed,  yet  that  grave 
punishment  would  follow  if  it  should  be 
disobeyed.  In  Ooz  v.  Qoodday  (31)  a 
monition  was  added  to  a  sentence  of  sus- 
pension. Monitions  will  also  be  found  in 
Sanders  v.  Head  (32) ;  Burder  v.  Hale 
(33)  ;  Newberry  v.  Goodwin  (34) ;  Can- 
ning v.  Hawkins  (35) ;  and  Austen  v. 
Bugger  (36). 

Instances  will  also  be  found  in  Rothery's 
Return  of  monitions  being  added  to  other 
sentences.  In  Orchard  v.  Orchard  (37) 
penance  was  inflicted,  the  accused  was 
condemned  in  costs,  and  a  monition 
added ;  in  Ohamberlayne  v.  Hewetson  (38) 
penance  was  ordered,  and  there  was  a 
monition ;  and  the  form  of  sentence  in 
Coote's  Practice,  at  p.  222,  contains  both 
a  sentence  and  a  monition.  These  moni- 
tions have  also  been  recognised  by  sta- 
tute, for  10  Geo.  4.  c.  53  makes  provision 
for  the  payment  of  fees  on  monitions.' 
There  can  be  successive  sentences  in  a 
suit  in  the  Ecclesiastical  Courts — there 
can  be  an  interlocutory  sentence  and  a 
final  sentence. 

If,  then,  a  monition  can  form  part  of 
the   sentence,  it  cannot  be  a  fulmen 

(•28)  3  Hag.  178. 
(29)  2  Phill.  Ec.  Rep.  309. 


(30)  1  Hag.  Cons.  884. 

(31)  2  Hag.  Cons.  138. 
(82) 


3  Cart.  565. 
6  Notes  of  Cases,  611. 

(34)  1  Phill.  Ec.  Rep.  282. 

(35)  2  Phill.  Ec.  Rep.  293. 

(36)  1  Add.  Ec.  Rep.  307. 

(37)  Rothery,  98. 

(38)  Rothery,  100. 


Digitized  by 


Google 


Vol.  49.] 


MICHAELMAS  1879  to  MICHAELMAS  1880. 


33 


Marti*  v.  Mackonockic  (Jpp.),  Q.B. 

brutum ;  there  must  be  a  power  in  the 
Court  by  which  it  can  enforce  these 
monitions.  The  statutes  which  have  been 
passed  to  enable  the  Church  Courts  to 
enforce  the  sentence  of  excommunication, 
and  since  that  has  been  disused,  to 
signify  the  contempt  to  the  Court  of 
Chancery,  have  in  no  way  limited  the 
power  of  the  Ecclesiastical  Courts  to 
enforce  by  their  own  procedure  their  own 
censures,  and  the  provisions  of  5  Eliz. 
c.  23,  53  Geo.  3.  c.  127,  and  2  &  3  Will. 
4.  c.  93,  do  not  abolish  suspension  as  a 
punishment  for  contumacy. 

Ecclesiastical  censures  are  treated  of 
in  Oughton,  vol.  i.  tit.  137 ;  in  Ayliffe's 
Parergon,  p.  155 ;  Pkillimore's  Ecclesias- 
tical Law,  p.  1088;  and  in  a  note  to 
Clarke  v.  H  (39). 

Such  being  the  sentences  which  the 
Ecclesiastical  Courts  can  inflict,  the  next 
question  is,  what  are  the  offences  in 
respect  of  which  they  can  be  inflicted  ? 
Contempt  and  contumacy  are  two  dis- 
tinct offences.  Oughton  treats  of  the 
former  in  tit.  30,  and  of  the  latter  in 
tit.  37.  It  is,  however,  possible  that  an 
act  may  be  both,  and  while  contumacy  may 
be  punished  as  contempt,  it  may  also 
be  punished  as  a  separate  and  distinct 
offence.  Ayliffe  treats  of  contumacy  p. 
196  of  the  Parergon,  and  Godolphin, 
in  the  Appendix  to  his  Rep.  Canoni&im, 
p.  15,  s.  43,  says  that  suspension  and 
excommunication  are  punishments  for 
"contumacious  offenders."  In  Qibson's 
Oodex,  Appendix,  s.  x.  p.  1524,  there 
is  a  form  of  sentence  given  by  which 
it  appears  that,  a  man  having  been  ad- 
monished to  reside,  was  afterwards  de- 
prived for  disobedience  to  that  monition, 
that  is,  for  doing  what  has  been  done 
in  the  present  case.  There,  as  here,  there 
was  one  continuing  suit;  and  the  fact 
that  the  stages  of  a  case  are  separated 
from  each  other  by  a  considerable  in- 
terval of  time  does  not  prevent  its  all 
being  one  continuous  identical  cause. 
The  effect  of  the  monition  is  to  suspend 
part  of  the  sentence,  and  it  is  often  pro- 
nounced in  mercy,  to  give  the  accused  an 
opportunity  of  amendment,  as  was  done 
in  Barnes  v.  Shore  (40)  and  Austen  v. 

(39)  1  Robert.  877. 

(40)  1  Robert.  382  ;  15  Law  J.  Rep.  Q.B.  298. 
Vol.  49.— Q.B.,  CP.  &  Exch. 


Bugger  (36).  The  Bishop  of  Winchester 
v.  Rugg  (21)  and  Jarratt  v.  Steele  (41) 
shew  that  the  Court  retains  power  over 
the  canse  after  pronouncing  the  moni- 
tion, and  that,  as  was  the  case  in  Ex 
parte  Rose  (27) ,  Blackmore  v.  Brider  (29), 
and  The  Bishop  of  Lincoln  v.  Day  (15), 
the  cause  is  alive,  and  the  accused  not 
dismissed  from  the  suit,  so  that  disobe- 
dience to  the  monition  may  at  any  time 
render  him  liable  to  punishment. 

The  Bishop  of  Lincoln  v.  Day  (15)  has 
been  misunderstood  in  the  Court  below, 
for  the  J udge  in  that  case  said  that  he 
could  find  no  instance  of  deprivation  for 
drunkenness,  not,  as  is  said  in  the  judg- 
ment of  Cockburn,  C.J.,  no  instance  of 
deprivation  for  contumacy,  and  in  many 
points  the  case  is  very  similar  to  the 
present. 

It  is  then  urged  that  there  is  no 
other  case  until  quite  modern  times  of 
anyone  being  punished  summarily  for  dis- 
obedience to  Buch  a  monition  as  this.  No 
doubt,  as  is  stated  in  the  introduction  to 
Rothery's  Return,  p.  15,  there  is  "  almost 
a  total  want  of  materials ;  "  bnt  Harrison 
v.  The  Archbishop  of  Dublin  (19)  shews 
that  suspension  ab  officio  et  beneficio  has 
been  inflicted  for  contumacy.  In  that 
case  there  was  a  suit,  and  there  were 
articles  in  the  Visitation  Court,  and 
when,  as  would  appear  to  be  the  case,  the 
objection  was  taken  that  to  warrant  a 
sentence  for  contumacy  there  ought  to  be 
a  fresh  suit  and  fresh  articles,  it  was 
overruled,  and  the  sentence  confirmed  on 
appeal.  So  in  Higgins  v.  The  Archhishtp 
of  Dublin  (20),  a  sentence  of  suspension 
was  passed  for  contumacy  in  not  pro- 
curing a  license,  and  the  sentence  con- 
firmed on  appeal.  In  Ohamberlayne  v. 
Hewetson  (38),  which  was  a  case  against 
a  layman,  a  sentence  was  passed  for  dis- 
obedience to  a  monition ;  the  same  was 
done  in  the  case  of  Rutter  v.  Wainwright 
(42)  and  in  Boughton  v.  The  Chapter 
of  York  (22),  in  none  of  which  cases  does 
it  appear  that  a  fresh  suit  was  instituted. 
In  Martin  v.  MacJeonochie  (3)  the  Privy 
Council  passed  a  sentence  of  suspension 
for  disobedience  to  a  monition  without 


(41)  3  Hull.  Rep.  170. 

(42)  Rothery's  Return,  No.  82. 
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any  fresh  snit  being  instituted,  but  on  a 
motion  supported  by  affidavit.  In  ffeo- 
bert  v.  Purchas  (2)  the  Privy  Gonnoil 
directed  an  enqrniy  into  the  precedents, 
and  although  the  Court  doubted  whether 
it  had  power  to  pass  a  sentence  of  de- 
privation or  amotion  (for  the  words  "  on 
a  motion  "  should  be  "  or  amotion  ")  for 
disobedience  to  an  order,  there  was  no 
doubt  as  to  the  power  to  pass  a  sentence 
of  suspension  "  ah  officio  et  beneficio  as  a 
summary  punishment  for  contumacy  ;  " 
and  this  authority  is  directly  in  point. 

Analogous  to  these  monitions  with 
their  consequences  are  injunctions,  which 
play  so  important  a  part  in  civil  juris- 
prudence. In  Saxby  v.  Easterbrook  (43), 
an  injunction  was  granted  against  the 
publication  of  libels,  and  the  mode  of  en- 
forcing this  would  be  by  personal  process 
for  contempt  ou  motion  made  to  the 
Court,  for  if  a  person  infringes  a  per- 
petual injunction  he  can  be  committed  on 
affidavits. 

It.  is  further  said  that  the  proceedings 
iu  the  Arches  Court  were  contrary  to  the 
provisions  of  the  Church  Discipline  Act, 
that  there  has  been  a  "  proceeding  insti- 
tuted "  within  the  meaning  of  section  23 
of  3  &  4  Vict,  c  86,  and  that  that  pro- 
ceeding has  not  been  instituted  in  the 
manner  provided  by  that  Act ;  but  the 
argument  of  the  appellant  is  that  no  new 
suit  was  necessary,  that  no  suit  other 
than  the  original  one  has  been  instituted, 
and  that  that  suit  was  duly  instituted  by 
letters  of  request,  which  were  excepted 
from  the  provisions  of  23  Hen.  8.  c.  9. 
No  fresh  citation  or  suit  was  ever  required 
in  oases  where  it  was  clear  that  the  party 
to  be  sued  had  full  notice — Clowes  v. 
Clowes  (44),  Catteral  v.  Oatteral  (45)  ; 
and  in  the  present  case  there  is  abundant 
proof  that  the  respondent  had  full  notice 
of  everything  that  was  to  be  alleged 
against  him. 

It  remains  to  consider  what  is  the 
appropriate  remedy  even  if  it  be  assumed 
that  there  has  been  an  error  of  practice 
in  the  proceedings  in  the  Court  of  Arches. 
It  is  submitted  that  even  granting  this, 

(43)  Law  Rep.  3  CP.  D.  339. 

(44)  3  Curt.  186,  194. 
[*5)  o  Notes  of  Cases,  466. 


still  the  remedy  is  by  appeal  and  not  by 
prohibition.  There  has  m  any  case  only 
been  an  error  in  procedure,  not  any  ex- 
cess of  jurisdiction,  and  no  prohibition 
will  be  granted  for  an  error  in  practice. 
The  cause  was  properly  before  the  Court 
of  Arches,  and  this  Court  will  not  correct 
the  practice  of  the  Ecclesiastical  Courts 
—Ex  parte  Smyth  (24) ;  Couch  v.  ToU 
(46)  ;  Shatter  v.  Friend  (47);  Breedonv. 
QUI  (48)  ;  The  Queen  v.  Payton  (49). 
If  prohibition  is  to  be  granted  for  error 
in  procedure  then  an  action  would  He 
against  the  Judge  for  that  error,  whereas 
no  such  action  will  lie — Ackerley  v.  Par- 
kinson (50);  Ex  parte  Story  (51);  Be 
Crawford  (52). 

The  Ecclesiastical  Court  is  not  open  to 
prohibition  unless  it  has  acted  contrary 
to  the  law  of  the  land  and  in  violation  of 
natural  justice,  for  the  practice  and  pro- 
cedure of  every  Court  is,  unless  regulated 
and  prescribed  by  statute,  a  matter  of  its 
own  cognizance — Ex  parte  Smyth  (24). 

Stephens  (wih  him  Droop  and  Jeune), 
for  the  promoter. — The  appellants  con- 
tend that  an  Ecclesiastical  Court  can  ad- 
monish a  clerk  not  to  repeat  the  offence 
which  has  been  proved  against  him,  and 
can  make  that  admonition  a  substantial 
part  of  the  original  sentence ;  that  it  can 
punish  disobedience  to  such  a  monition 
as  contumacy,  that  it  can  punish  it  by 
suspension  ab  officio  el  beneficio.  This  con- 
tention  is  supported  by  the  precedents  in 
Coote's  Ecclesiastical  Practice,  p.  227  ;  by 
several  cases  in  Bothery's  Return,  such  as 
Kemp  v.  Knightsbridge  (53);  Blackiston 
v.  Barnard  (54).  Monitions  were  also 
added  to  the  sentences  in  Canning  v. 
Sawkins  (35)  ;  Blackmore  v.  Brider  (29)  ; 
Turmine  v.  Clarkson  (55) ;  Field  v. 
Cozens  (28)  ;  Burder  v.  Langley  (56).  In 
The  Bishop  of  Winchester  v.  Bugg  (21) ; 


(46)  March  98. 

(47)  1  Shower  168,  172. 

(48)  1  Ld.  Barm.  219. 

(49)  7  Term  Rep.  163. 

(60)  8  Mau.  &  Sel.  411. 

(61)  22  Law  J.  Rep.  Excb.  38  ;  8  Exch.  196. 

(62)  18  Law  J.  Rep.  Q.B.  226 ;  13  Q.B.  613. 
(68)  Rotherj80. 

(64)  ib.  163. 

(66)  Coote's  Practice,  263. 
(66)  1  Notes  of  Cases,  642. 


Digitized  by 


Google 


Vol.  49.] 


MICHAEL  31  AS  1879  to  MICHAELMAS  1880. 


35 


Martin  v.  Mackonochie  (App.),  Q.B. 

Burgess  v.  Burgees  (80)  ;  Jones  v.  Curtis 
(57)  ;  Olewer  v.  Pvilen  (58) ;  Barton  v. 
Wells  (59);  Wilson  v.  JfeMoft  (60), 
Barnes  v.  SAora  (40) ;  Martin  v. 
Mackonochie,  first  case  (61)  ;  Sumner  v. 
Wix  (62)  ;  and  in  Elphinstone  v.  PurcJuu 
(63),  the  monition  was  the  only  sentence 
passed. 

As  might  be  expected  from  the  fact 
that  the  earlier  Judges  of  the  Court  of 
Chancery  were  ecclesiastics,  the  injunc- 
tions granted  by  that  Court  present  close 
analogies  to  these  monitions,  and  injunc- 
tions even  if  obtained  ex  parte  and  on  a 
misstatement  of  facts,  must  be  obey  ed  until 
dissolved.  Both  the  monition  and  the  in- 
junction place  those  to  whom  they  are 
directed  in  a  different  position  from  all 
other  persons  ;  if  "disobeyed  all  the  pro- 
ceedings which  follow  are  summary,  and 
the  only  question  is,  has  the  Court  been 
obeyed  ?— Spokes  v.  Banbury  (64)  ;  The 
Attorney-General  v.  Bradford  (65).  That 
punishment  follows  by  summary  process 
on  disobedience  to  a  monition  is  not 
doubtful,  and  that  that  punishment  was 
in  old  times  in  the  case  of  laymen  or  un- 
beneficed clerks  excommunication,  is  es- 
tablished by  Woodbridge  v.  Hollo  way  (66) ; 
Butter  y.  Wainwright  (42)  ;  Ohamberlayne 
v.  Hewetson  (88).  It  is  clear  that  the 
punishment  for  clerks  who  so  offended 
was  excommunication  or  suspension— 
Oughton,  tit.  38,  tit.  137.  It  is  to  be 
observed  that  Godolphin's  Appendix  is 
cited  in  PhiiUmore'e  Ecclesiastical  Law, 
at  page  1379,  and  no  doubt  is  thrown 
on  its  authenticity  by  that  learned  au- 
thor. 

Jones  v.  The  Bishop  of  Bangor  (28)  ; 
Cleteer  v.  Pullen  (55) ;  Harrison  v.  The 
Archbishop  of  Dublin  (19) ;  Eiggins  v. 
The  Archbishop  of  Dublin  (20)  ;  Hancock 

(67)  Bother?  119. 
(58)  Bothery  79. 


j69^  1  Hag.  Cobb.  21 ,  34. 


3  Philli.  95. 

(61)  87  Law  J.  Rep.  Eecles.  17;  Law  Rep.  2 
A.&  £.  116. 

(62)  39  Law  J.  Rep.  Ecclea.  25 ;  Lav  Rep.  3 
A.&E.58. 

(63)  89  Lav  J.  Bep.  Eecles.  28, 124 ;  Lav  Bep. 
3  P.C.  245. 

(64)  Lav  Bep.  1  Eq.42. 
(66)  Lav  Bep.  2  Eq.  71. 
(66)  Bothery  61. 


v.  Bomer  (67) ;  Martin  v.  Mackonochie 
(8);  Hebbert  v.  Purchas  (2);  afford 
instances  of  suspension  as  a  punishment 
for  contumacy  in  disobeying  a  monition. 
In  the  present  case  the  Dean  of  the 
Arches  issued  the  monition  when  acting 
under  letters  of  request  from  the  Bishop 
of  London,  and  when  once  those  letters 
have  issued  the  cause  is  transferred  to 
the  Provincial  Court,  and  the  bishop 
loses  all  control  over  it — Hodgson  v. 
Oakley  (68) ;  Elphinstone  v.  Purchas  (63). 

The  cause  then  is  in  the  Court  of 
Arches,  and  the  Judge  of  that  Court  has 
full  jurisdiction  to  enforce  the  orders  and 
decrees  of  his  Court. 

Gharles  and  PhUlimore,  for  the  re- 
spondent.— Without  doubt  the  oases  re- 
ferred to  and  the  precedents  cited  prove 
that  monition,  suspension  and  deprivation 
are  ecclesiastical  censures ;  but  it  is  sub- 
mitted that  they  do  not  establish  the 
position  that  a  monition  can  be  appended 
to  another  distinct  ecclesiastical  censure, 
or  that,  if  appended,  disobedience  to 
it  can  be  punished  on  summary  pro- 
cess, or  that  a  clerk  who  has  been  ad- 
monished can  for  ever  be  tried  on  the 
charges  which  formed  the  ground  of  the 
original  suit  without  the  institution  of  a 
fresh  suit,  withont  either  letters  of  re- 
quest or  the  protection  of  a  commission, 
or  that  such  disobedience  even  if  punish- 
able in  that  way  can  be  properly  punished 
by  suspension  ab  officio  et  beneficic.  It 
would  not  be  a  priori  probable  that  such 
a  position  could  be  maintained,  for  an 
accused  clerk  would,  if  such  were  the 
law,  suffer  under  many  and  manifest 
disadvantages.  He  would  have  no  right 
to  claim  that  oral  evidence  should  be 
given  on  the  hearing  of  the  motion  to 
enforce  the  monition,  and  would  thus 
lose  a  right  conferred  on  him  by  sections 
17  and  18  of  the  Church  Discipline  Act; 
he  would  also  lose  the  benefit  of  the  two 
years'  limitation  given  by  section  20  of 
the  same  Act — Ditch  er  v.  Venison  (69) .  He 
might  be  in  fact  punished  for  an  offence 
which  was  statute  barred,  and  might  even 
be  punished  on  a  charge  which,  as  has 

(67)  Bothery  99. 

(68)  4  Notes  of  Oases,  180. 

(69)  11  Moo.  P.C.  824. 
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happened,  might  have  been  declared, 
since  the  original  sentence  was  passed,  to 
be  no  offence  at  all.  He  wonld  be  unable 
in  the  case  of  his  having  been  convicted 
at  the  assizes  under  the  Act  of  Uniformity 
to  plead  that  conviction  in  bar,  and  so 
wonld  be  twice  punished  for  the  same 
offence.  Snch  a  proceeding  wonld  also 
infringe  the  provisions  of  the  Statute  of 
Citations,  23  Hen.  8.  c.  9,  for  it  would 
enable  a  clerk  to  be  cited  out  of  the 
diocese,  where  he  might  be  at  the  time  of 
the  citation,  and  that  without,  as  is  re- 
quired by  the  Statute  of  Citations,  any 
letters  of  request. 

The  argument  for  the  appellants  has 
drawn  attention  to  a  distinction  between 
suits  in  the  Ecclesiastical  and  those  in  the 
Civil  Courts ;  but  in  cases  such  as  the 
present,  where  the  charges  are  of  offences 
against  the  Act  of  Uniformity,  and  which 
are  made  by  that  Act  indictable  at 
assizes,  the  argument  does  not  apply,  for 
the  jurisdiction  of  the  Court  is  penal 
and  not  as  in  many  cases  paternal  and 
correctional — Free  v.  Burgoyne  (70).  If 
the  Ecclesiastical  Courts  deal  with  an 
offence  which  is  capable  of  being  made 
the  subject  -of  an  indictment,  they  must 
follow  the  procedure  of  the  Court  with 
all  strictness,  for  the  Ecclesiastical  Courts 
have  always  exercised  strict  supervision 
over  the  citation,  the  articles  and  the 
proof  in  ecclesiastical  causes — Breefcs  v. 
Wolfrey  (71). 

It  appears  from  the  judgment  of  Lord 
Penzance  in  Combe  v.  Edwards  (72)  that 
the  respondent  has  been  punished  both 
for  contumacy  and  for  a  fresh  ecclesias- 
tical offence.  It  is  contended  that  the 
sentence  is  equally  illegal  and  the  pro- 
ceedings equally  irregular,  whichever 
view  be  adopted  of  the  sentence  passed. 
If  the  Dean  of  the  Arches  inflicted  the 
punishment  for  a  fresh  ecclesiastical  of- 
fence, the  proceedings  are  void,  because 
the  respondent  was  not  before  him,  there 
was  no  suit  in  the  Court,  and  thus  the 
respondent  was  at  liberty  to  disregard  a 
notice  of  motion  which  was  entitled  in  a 
suit  whioh  was  at  an  end ;  for  there  had 


5B.&C.400;  2  Bligh  66. 
1  Curt.  880. 

3  P.  D.  103  at  pp.  114  &  180. 


been  no  fresh  letters  of  request,  nor,  as 
was  necessary,  any  fresh  articles. 

Letters  of  request  transfer  to  the  Dean 
of  the  Arches  a  particular  suit,  a  particu- 
lar set  of  charges  and  nothing  more.  The 
offence  must  exist  at  the  time  of  the 
issuing  of  the  letters  of  request,  and  the 
Court  must  follow  the  letters  strictly — 
Breaks  v.  Wolfrey  (71).  By  the  Church 
Discipline  Act  the  Dean  is  to  hear  the 
case  (section  13),  and  when  he  has  done 
that,  he  is  functus  officio,  his  delegated 
authority  is  at  an  end,  and  if  fresh  pro- 
ceedings are  taken  they  must  be,  by  sec- 
tion 23,  instituted  according  to  the  pro- 
visions of  the  Aot ;  that  is,  either  by  a 
commission  (section  3)  or  by  fresh  letters 
of  request  (section  13),  and  as  this  has 
not  been  done  in  the  present  case  the 
proceedings  were  illegal  and  the  Court 
had  no  jurisdiction. 

For  this  was  a  proceeding  within  sec- 
tion 23  of  the  Church  Discipline  Act,  and 
therefore  the  provisions  of  that  Act  must 
be  observed — The  Deanof  York's 0ase(7S), 
and  whatever  the  ancient  practice  of  the 
Ecclesiastical  Courts  may  have  been  this 
statute  must  be  obeyed. 

It  is  however  urged  by  the  appellants 
that  the  suit  was  not  at  an  end  because  a 
monition  had  been  appended  to  the  sen- 
tence, and  that  the  suit  was  thus  kept 
alive  for  the  purpose  of  supervision,  so 
that  the  Dean  of  the  Arches  acquired 
by  the  letters  of  request  a  perpetual  juris- 
diction over  the  respondent,  and  that 
the  Bishop  resigned  by  those  letters  all 
discretion  and  power  in  connection  with 
any  future  proceedings  to  be  taken  against 
the  respondent ;  but  the  contention  of 
the  respondent  is  that  this  cannot  be  so, 
that  a  monition  cannot  be  appended 
to  a  definitive  sentence  in  a  penal  suit, 
that  there  is,  until  quite  modern  times, 
no  instance  of  such  an  addition  being 
made  with  the  view  of  treating  dis- 
obedience thereto  as  contumacy  and  of 
punishing  that  contumacy  without  a  fresh 
suit,  and  that  the  cases  in  the  Privy 
Council,  relied  on  by  the  appellants, 
introduced  a  new  practice  without  autho- 
rity or  precedent  on  insufficient  informa- 
tion in  ex  parte  cases.    If  the  suit  was 

(73)  2  Q.B.  1. 
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not  at  an  end,  then  by  section  13  of  the 
Church  Discipline  Act  there  can  be  no 
appeal,  for  there  can  be  no  appeal  until 
the  suit  is  ended  without  the  leave  of  the 
Judge,  so  that  if  a  monition  be  added  to 
a  sentence  the  cause  thereby  kept  alive 
and  the  suit  not  ended  during  the  whole 
of  the  clerk's  life,  then  there  can  never 
be  an  appeal  without  leave. 

Monitions  have  sometimes  been  the 
only  sentence  passed  by  the  Court,  and  such 
monitions  present  the  nearest  analogy  to 
the  injunctions  to  which  reference  has 
been  made,  for  in  the  case  of  an  applica- 
tion for  an  injunction,  the  Court  conld 
not,  prior  to  the  21  &  22  Vict.  c.  27,  give 
damages  for  the  act  against  the  commis- 
sion of  which  the  injunction  was  sought. 
In  this  class  may  be  ranged  Barton  v. 
Wells  (59);  Hodgson  v.  Dillon  (74); 
Barnes  v.  Shore  (40)  ;  The  Bishop  of  Win- 
ton  v.  Rugg  (21) ;  Woodbridge  v.  Hollo- 
way  (60) ;  Weston  v.  Hand  (75)  ;  Butter 
v.  Wainwright  1  (42) ;  Sumner  v.  Wix 
(62)  ;  Martin  v.  Mackonochie  (61)  ;  Jar- 
raU  v.  Steele  (41)  ;  Olevoer  v.  PuUen  (58) ; 
Maynard  v.  Brand  (76)  ;  Burgess  v.  Bur- 
gess (30).  The  first  four  cases  were 
really  suits  for  the  trial  of  civil  rights, 
although  in  form  criminal,  and  if  the 
jurisdiction  of  the  Court  did  continue 
after  sentence  in  any  of  these  cases  it  was 
only  for  the  purpose  of  execution,  as  for 
enforcing  the  payment  of  costs,  for  a  sen- 
tence is  enforced  by  execution,  and  not 
as  is  suggested  by  the  appellants  by 
another  sentence ;  such  monitions  would 
also  be  used  in  aggravation  of  punish- 
ment in  the  case  of  another  suit  being 
instituted  against  the  same  offender — 
Burder  v.  Pughe  (77).  Instances  of 
monitions  issued  in  the  course  of  the  suit 
to  compel  appearance,  and  for  other  pur- 
poses of  procedure,  will  be  found  in  several 
cases,  and  disregard  of  these  monitions 
has  been  treated  as  contumacy,  and 
punished  accordingly ;  but  when  suspen- 
sion is  spoken  of  as  the  punishment  for 
such  contumacy,  it  is  to  be  noted  that 
the  word  svspensio  in  itself  meant  bus- 
pernio  ab  ingressu  ecelesice,  a  lighter  kind 

2  Cart.  388. 
Rothery  154. 
8  PbiU.  501. 
(77)  1  Jur.  N.8.  1178. 
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of  suspension  which  was  applicable  botb 
to  laymen  and  to  clerks.  The  Statute  of 
Citations,  23  Hen.  8.  c.  9,  shews  that  sus- 
pension from  the  performance  of  service 
was  recognised  as  a  punishment  for  con. 
tumaoy.  In  Lynwood's  Provinciale,  part 
I.  p.  39,  in  the  glossary  to  a  Constitution 
of  Archbishop  Peccham  about  the  supply 
of  the  Sacred  Chrism,  it  is  stated  that 
where  suspensio  is  mentioned  by  itself 
the  lighter  form  is  meant.  So  in  the  Con- 
stitutions of  Otho  in  the  second  part  of 
Lynwood,  at  p.  64,  the  words  "  suspen- 
ditur  ut  contumax  "  are  explained  as  mean- 
ing "ab  ingressu  ecelesice."  It  is  trne 
that  Godolphin  states  in  his  appendix 
that  suspension  ab  officio  is  the  punishment 
for  contumacy ;  but  the  appendix  was 
not  published  with  the  first  edition  nor 
during  his  life,  and  is  thought  not  to  be 
authentic.  Moreover,  Conset  at  p.  35  says 
that  the  only  remedy  for  contumacy  in 
not  appearing  is  excommunication; 
Clarke  at  p.  24  writes  to  the  same  effect ; 
Gibson  also  says,  Tit.  46,  cap.  iv.,  that  ex- 
communication is  the  only  way  by  which 
a  spiritual  Court  can  enforce  appearance, 
and  the  Report  of  the  Ecclesiastical 
Courts  Commissioners  states  at  p.  16 
that  the  remedy  for  oontempt  is  by  signi- 
ficavit.  In  Ohamberlayne  v.  Hewetson 
(38)  there  was  a  monition  before  sentence ; 
in  Hancock  v.  Bomer  (67)  the  suspension 
was  donee  alitor  visum,  and  that  was  a 
case  of  a  suspension  to  enforce  a  parti- 
cular aot,  not  a  sentence  in  pcenam  as  in 
this  case.  Jones  v.  Ourlis  (54)  is  against 
the  contention  of  the  respondent ;  but  it 
was  in  a  local  country  Court,  and  the 
irregularities  of  inferior  officials  of  those 
petty  Courts  cannot  be  relied  on  as 
proving  the  regular  practice  of  the  Ec- 
clesiastical Courts — Andrews  v.  Lytton 
(78)  ;  Parham  v.  Templar  (79). 

Oughton,  indeed,  includes  suspension 
and  excommunication  amongst  the 
punishments  of  the  Church  Courts,  and 
mentions  them  as  punishments  post  moni- 
tionem  ;  but  he  is  referring  to  monitiones 
prceparatorice,  such  as  the  monitions  by 
which  were  commenced  cases  of  non- 
residence,  as  the  Henley  Oase  cited  in 


(78)  8  Phill.  18. 

(79)  3  Phill.  243. 
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Gibson,  1544,  cases  of  duplex  querela  as 
Walsh  v.  The  Bishop  of  Lincoln  (80)— and 
formerly  salvage  cases  in  personam  in  the 
Admiralty  Court,  all  of  which  are  very 
different  from  a  penal  monition  saoh  as 
this  monition  was  intended  to  be. 

There  are,  it  is  true,  several  cases  in 
which  a  monition  has  been  appended 
to  a  definitive  sentence  in  a  penal  suit, 
as  instances  of  this  may  be  cited: — 
Field  v.  Cozens  (28)  ;  Turmme  v.  Clark- 
son  (55)  ;  FendaU  v.  Wilson  (81)  ;  Black- 
more  v.  Brider  (29) ;  Blackiston  v.  Bar- 
nard  (54) ;  Cox  v.  Ooodday  (31)  ;  Sanders 
v.  Head  (32);  Burder  v.  Hale  (33); 
Newberry  v.  Goodwin  (34) ;  Canning  v. 
Sawkins  (35);  Orchard  v.  Cobb  (82); 
Austen  v.  Duggar  (36) ;  Kempe  v.  Knights- 
bridge  (53).  Such  a  practice  was  pro- 
bably imported  into  the  penal  suit  from 
the  civil  suits  in  the  Ecclesiastical  Courts ; 
it  was  added  as  a  warning;  it  must  often 
have  been  appended  as  a  matter  of  form ; 
it  is  sometimes  found  in  the  formal  sen- 
tence and  not  in  the  judgment;  was  some- 
times so  vague  as  to  be  difficult  of  enforce- 
ment, and  was  probably  ultra  vires  if  it 
be  considered  as  a  sentence ;  for  there  is 
no  authority  for  adding  one  sentence  to 
another  or  for  inflicting  cumulative  cen- 
sures. 

If  the  monition  was  considered  as  a 
sentence  and  if  it  had  ever  been  enforced 
there  wonld  not  be  so  complete  an  ab- 
sence of  instances  of  its  summary  en- 
forcement, for  if  reference  be  made  to  the 
cases  of  Harrison  v.  The  Archbishop  of 
Dublin  (19)  ;  Higgins  v.  The  Archbishop 
of  Dublin  (20)  ;  The  Bishop  of  Kildare  v. 
The  Archbishop  of  Dublin  (83)  ;  Boughton 
v.  The  Chapter  of  York  (22),  it  will  be 
found  that  the  questions  which  were 
argued  were  those  of  visitatorial  juris- 
diction, and  not  of  sentence  and  punish- 
ment, for  as  they  were  cases  of  visita- 
torial authority  the  proceedings  were  in 
foro  domestico  and  were  not  so  strictly 
formal ;  but  further,  it  would  seem  that 
in  these  cases  there  was  a  suit  for  con- 
tumacy, and  that  in  Harrison's  Case  (19) 

(80)  43  Law  J.  Rep.  Eccles.  13;  Lair  Rep.  4 
A.  &  E.  242. 

(81)  2  Moo.  P.O.  N.S.  376. 

(82)  Rothery  98. 

(83)  2  Brown's  Pari.  Ca.  179. 


part  of  tho  contumacy  was  the  not  appear- 
ing after  being  thrice  summoned.  In 
Ohwer  v.  PuUen  (58)  there  were  several 
suits.  Clewer  had  been  admonished  and 
there  was  then  a  fresh  suit;  no  attempt 
was  made  to  enforce  the  monition,  but  a 
regular  and  fresh  suit  was  instituted; 
the  same  was  the  case  in  Jones  v.  Jones 
(25).  In  Jones  v.  the  Bishop  of  Bangor 
(23),  the  accused  was  suspended  ab  in- 
grossu. 

If,  however,  it  be  assumed  that  a 
monition  can  be  appended  to  another 
definitive  sentence  in  a  penal  suit,  and 
that  it  can  be  enforced  as  contumacy, 
still  suspension  ab  officio  et  beneficio  is  not 
the  appropriate  punishment  for  such  con- 
tumacy. 

The  old  punishment  for  contumacy  was 
excommunication,  which  did  not  include 
suspension  ab  officio  et  beneficio ;  for  an 
excommunicated  clerk,  though  he  lost 
the  right  of  officiating,  might  well  re- 
ceive the  temporalities  of  his  benefice,  so 
that  it  was  not,  as  is  this  sentence,  equiva- 
lent to  deprivation.  Excommunication 
was  enforced  by  the  secular  arm  under 
5  Eliz.  c.  23,  then  53  Geo.  3.  c.  127,  gave 
the  writ  de  contumace  capiendo  and  enabled 
the  Ecclesiastical  Court  to  signify  the 
contempt  to  the  Court  of  Chancery,  and 
further  provisions  were  made  for  certain 
cases  by  2  &  3  Will.  4.  o.  93. 

It  is  stated  in  the  report  of  the  Eccle- 
siastical Commissioners  that  "  execution 
is  enforced  by  the  compulsory  process  of 
execution,  signiflcavit  and  attachment," 
that  "  the  mode  of  enforcing  all  process 
in  case  of  disobedience  is  by  pronouncing 
the  party  cited  to  be  contumacious,  and 
if  the  disobedience  continues  a  significavit 
issues." 

In  The  Queen  v.  Barnes  (17)  it  was  held 
in  a  civil  ecclesiastical  suit  that  a  writ 
de  contumace  capiendo  may  follow  on  dis- 
obedience to  a  lawful  order  of  the  Court. 
It  was  held  in  Bowerbank  v.  The  Bishop 
of  Jamaica  (84)  that  suspension  is  not  a 
proper  punishment  for  contumacy,  and  in 
The  King  v.  The  University  of  Cambridge 
(85)  that  deprivation  could  not  be  in- 
flicted for  contempt.    In  The  Bishop  of 

(84)  2  Moo.  P.O.  449. 

(85)  1  Str.  567. 
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Lincoln  v.  Day  (15)  the  clerk  was  sus- 
pended ab  officio  et  beneficio  for  a  named 
period  ae  the  punishment  for  his  offence. 
He  was  also  suspended  until  he  should 
bring  a  certificate,  and  as  he  failed  to  do 
that,  he  was  guilty  of  contumacy,  and  so 
was  signified,  but  he  was  not  suspended 
for  contumacy. 

The  two  modern  cases  of  Martin  v. 
Mackonochie  (3)  and  Hebbert  v.  Purchas 
(2)  are  the  authorities  which  tend  against 
the  contention  of  the  respondent.  It  is  to 
be  observed  that  in  PhilUmore's  Eccle- 
siastical Law,  p.  1377,  it  is  said  that  but 
for  these  cases  suspension  would  not  have 
been  the  proper  punishment,  the  appli- 
cations to  the  Court  were  made  ex  parte, 
and  if  it  has  been  shewn  that  the  prece- 
dents on  which  the  Privy  Council  relied, 
do  not,  when  examined,  warrant  the  con- 
clusions drawn  from  them,  then  those 
cases  lose  all  their  weight  as  authorities. 
If,  moreover,  there  should  be  a  difference 
of  opinion  on  a  question  of  jurisdiction 
between  this  Court  and  the  Privy  Council, 
it  is  clear,  as  was  said  in  The  Cargo  Ex 
Argon  (86),  "  that  the  Queen's  ordinary 
Courts  of  law  which  hold  the  power  of 
prohibition  must  in  the  end  decide  the 
question."  The  Mayor  of  London  v.  Cox 
(87);  the  Courts  of  Westminster  Hall 
are  not  bound  by  the  decisions  of  the 
Privy  Council— Smith  v.  Brown  (88). 

But  further,  assuming  that  suspension 
ab  officio  et  beneficio  can  be  inflicted  for 
contumacy,  still  it  must  be  a  suspension 
for  a  fixed  period;  for  when  such  a 
sentence  has  been  passed  the  Judge  has 
no  power  to  relax  it,  for  the  promoter  has 
an  interest  in  the  suit,  Bridgen's  Case  (89), 
and  a  person  taken  under  a  writ  de  con~ 
tumace  capiendo  cannot  be  discharged 
-without  the  consent  of  the  other  parties 
to  the  suit ;  the  Bishop,  moreover,  has 
an  interest  in  the  sequestration  of  a 
living  which  is  vacant  by  the  suspension 
of  a  clerk— Thakeman  (90) .  The  result 

(86)  42  Law  J.  Rep.  P.C.  49;  Law  Rep.  5  P.O. 
1*4,  356. 

(87)  36  Law  J.  Rep.  Kzch.  226 ;  Law  Rep.  2 
EL  Cm.  289. 

(88)  40  Law  J.  Rep.  Q.B.  214;  Law  Rep.  6 
Q.B.  729. 

(89)  Phillimore'a  Ecclesiastical  Law,  774. 
(i)0)  Law  Hep.  12  Eq.  494. 
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of  such  a  sentence  is,  that  although  the 
Dean  of  the  Arches  cannot  inflict  a  fine 
eo  nomine,  yet  he  indirectly  fines  the 
clerk  who  is  thus  deprived  of  the 
fruits  of  his  benefice  without  any  process 
of  sequestration — Morris  v.  Ogden  (91)  ; 
Bunter  v.  Gresswell  (92). 

It  is  contended  that  prohibition  is  the 
proper  remedy,  for  the  argument  on 
behalf  of  the  respondent  is  that  there 
has  been  an  excess  of  jurisdiction,  and 
that  the  provisions  of  the  Church  Dis- 
cipline Act  have  not  been  pursued. 
If  the  sentence  was  passed  for  a  fresh 
ecclesiastical  offence  as  well  as  for  con- 
tumacy, then  the  statute  law  of  the 
land  has  been  disregarded;  there  has 
been  an  excess  of  jurisdiction  if  the 
sentenoe  for  contumacy  was  unauthorised 
by  law ;  there  has  been  an  excess 
of  jurisdiction  if  the  respondent  was 
never  really  before  the  Court  at  all; 
so  that  there  has  been  not  a  mere  irre- 
gularity of  practice  or  procedure,  but 
something  done  contrary  to  the  law  of 
the  land,  and  manifestly  out  of  the  juris- 
diction of  the  Court— Ex  parte  Smyth 
(24) ;  Dimes  v.  The  Grand  Junction 
Canal  (93). 

Write  of  prohibition  will  be  directed  to 
the  Courts  Christian  where  they  trans- 
gress their  bounds — Blackstone,  3  Com.  c. 
7.  Prohibition  is  the  proper  remedy  where 
an  illegal  sentence  has  been  passed — 
Francis  v.  Steward  (94)  ;  Free  v.  Bur- 
goyne  (70),  and  prohibition  will  lie 
even  though  there  may  be  an  appeal — 
Burder  v.  Veley  (95)  ;  Jones  v.  Jones  (25) ; 
Caudrey's  Case  (96)  ;  The  Bishop  of 
Winchester's  Case  (97)  ;  Trebech  v.  Keith 

(98)  ;  Levey  v.  The  Bishop  of  St.  David's 

(99)  ;  Simpson  v.  Blues  (100)  ;  Finder  v. 


(91)  88  Iaw  J.  Rep.  CP.  329;  Law  Rep.  4 
CP.  687. 

(92)  14  Q.B.  Rep.  825;  19  Lew  J.  Rep.  Q.B. 
357. 

3  HX.  Can.  p.  759. 
6Q.B.  Rep.  84;  3  Cart.  209. 
12  Ad.  &  E.  228  and  265. 

(96)  6  Coke  la. 

(97)  2  Co.  Rep.  48  a;  Cro.  Eliz.  511. 

(98)  2  Atkyns  498;  Rotbery  162. 

(99)  1  Lord  Baym.451. 

(100)  41  Law  J.  Rep.  CP.  121 ;  Law  Rep.  7 
CP.  290. 
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Ban  (101);  Davey  v.  Masters  (102); 
Miller  v.  Palmer  (103)  ;  The  Queen  v. 
Dunn  (104);  Middleton  v.  Middleion 
(105).  The  Report  of  the  Ecclesiastical 
Commissioners  of  1832  was  also  cited 
and  discussed. 

The  Solicitor-General  (Sir  H.  Qiffard), 
in  reply. 

Cur.  adv.  vult. 

The  following  judgments  were  read  on 
June  28  :— 

Thbsigbr,  L.J. — In  this  case  a  suit  was 
instituted  in  the  Court  of  Appeal  of  the 
province  of  Canterbury,  against  the  re- 
spondent, a  beneficed  clerk  holding  pre- 
ferment within  the  diocese  of  London, 
for  offences  against  the  ecclesiastical 
laws.  It  was  instituted  under  letters  of 
request  from  the  Bishop  of  London, 
issned  in  accordance  with  the  provisions 
of  the  Church  Discipline  Act  (3  &  4 
Vict.  c.  86),  and  being  so  instituted,  pro- 
ceeded with  all  the  formalities  required 
by  the  law  and  practice  of  the  Court  in  a 
plenary  cause,  down  to  the  time  when 
Sir  Robert  Phillimore,  the  then  Judge  of 
the  Court,  pronounced  that  certain  of  the 
practices  set  forth  in  the  articles  had 
been  proved,  and  passed  upon  the  re- 
spondent a  sentence  of  six  weeks'  sus- 
pension from  his  clerical  office  and 
duties,  accompanied  by  a  monition  which 
was  duly  served,  and  by  which  he  was 
monished  to  abstain  for  the  future  from 
the  condemned  practices.  The  respondent 
disobeyed  the  monition,  and  after  a  con- 
siderable interval  of  time,  during  which 
the  practices  were  repeated,  the  matter 
was  again  brought  before  the  Court,  of 
which  Lord  Penzance  had  become  a 
Judge,  in  a  summary  way  by  notice  of 
motion  and  upon  affidavits ;  and  the  re- 
spondent not  appearing,  a  second  moni- 
tion, similar  to  the  first,  was  issued  and 
served.  That  monition  also,  was  dis- 
obeyed, and  upon  the  matter  again 
coming  before  the  Court  in  the  same 
summary  way  as  before,  and  the  re- 
spondent still  not  appearing,  Lord  Pen- 

(101)  4  E.  &  B.  105;  24  Law  J.  Rep.  Q.B.  30. 

(102)  3  PhilL  171. 

(103)  1  Cart.  640. 

(104)  12Q.B.  Rep.  1026. 

(106)  2  Hag.  Ecc.  Rep.,  Sup.  134. 
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zance  passed  upon  the  respondent  a 
sentence  of  three  years'  suspension,  ab 
officio  et  beneficio.  The  respondent  there- 
upon applied  to  the  Queen's  Bench  Divi- 
sion for  a  writ  of  prohibition  to  restrain 
any  proceedings  to  enforce  the  sentence ; 
and  upon  argument,  that  Court  made  an 
order  for  the  issue  of  such  writ,  against 
which  order  the  present  appeal  is  brought. 
The  grounds  upon  which  it  was  made 
were  that  the  proceedings  against  the 
respondent  were  contrary  to  ecclesias- 
tical law  and  practice,  and  incompetent 
to  support  Lord  Penzance's  sentence 
in  these  respects,  namely,  first,  that 
the  original  monition  could  not  pro- 
perly be  appended  to  the  sentence  of  six 
weeks'  suspension ;  second,  that  even  if 
it  could  be  so  appended,  disobedience  to 
it  could  not  be  made  the  subject  of 
ulterior  proceedings  in  the  suit ;  and, 
third,  that  even  if  that  were  not  so,  the 
disobedience  could  not  be  punished  by 
suspension  ab  officio  et  beneficio,  or  by  any 
other  process  than  that  of  the  significavit, 
under  the  statute  53  Geo.  3.  c.  127.  I  pass 
by,  for  the  present,  any  consideration  of 
the  point  whether,  assuming  that  the 
proceedings  were  contrary  to  ecclesiastical 
law  and  practice  in  any  or  all  of  the 
above  respects,  a  writ  of  prohibition 
could  properly  issue ;  and  propose  to  dis- 
cuss only  whether  the  proceedings  were 
open  to  the  objections  alleged  against 
them.  With  reference  to  the  first  of  the 
three  grounds  upon  which  the  decision  in 
the  Court  below  proceeded,  it  is  no  longer 
in  dispute  that  a  monition  such  as  was 
issued  by  Sir  R.  Phillimore,  may  by 
ecclesiastical  law  and  practice  either  con- 
stitute the  whole  of  the  definitive  sentence 
in  a  penal  suit,  or  be  appended  to  and 
form  part  of  the  definitive  sentence.  A 
considerable  number  of  precedents  of 
monitions  of  both  these  olasses  have  been 
found  in  the  official  forms  extracted  from 
the  registry  of  Lambeth  and  other  places, 
as  well  as  in  the  ecclesiastical  reports,  and 
many  of  them  were  issned  in  suits  insti- 
tuted in  the  Court  of  Arches  under 
letters  of  request.  This  fact,  of  which 
the  majority  who  decided  the  case  in  the 
Court  below  seem  to  have  been  unaware, 
constitutes,  in  my  opinion,  a  not  un- 
important step  towards  the  establishment 
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of  the  next,  and  as  it  seems  to  me,  the 
turning  point  in  the  case,  namely,  that 
these  monitions  which  I  will  call  final 
monitions  in  criminal  suits,  are  enforce- 
able; in  other  words,  that  disobedience 
to  them  is  punishable  without  the  for- 
mality of  a  fresh  suit. 

I  cannot  but  think  it  improbable  that 
they  would  have  been  employed  at  all 
unless  they  were  intended  to  serve  some 
more  useful  purpose  than  that  of  mere 
menace,  still  less  that  they  would  have 
been  found  in  company  with  sentences  of 
actual  punishment,  where  the  punish- 
ment itself  would,  one  must  suppose, 
constitute  a  sufficient  intimation  that  a 
repetition  of  the  offences  punished  would 
subject  tiie  offender  to  increased  punish- 
ment upon  a  second  conviction  in  a  fresh 
suit.  Passing  from  that  consideration,  it 
appears  to  me  on  general  grounds  most 
reasonable  that  these  final  monitions 
should  be  capable  of  enforcement.  The 
Acts  or  omissions  which  constitute  eccle- 
siastical offences  vary  almost  indefinitely 
from  what  has  no  element  of  moral 
wrong  about  it,  as  for  instance  putting 
up  a  tablet  in  a  church  without  a  faculty, 
or  omitting  under  a  bona  fide  claim  of 
right  to  take  out  a  license  from  a  par- 
ticular bishop  to  serve  the  cure  of  souls, 
to  the  grossest  offences  against  morality, 
and  the  majority  of  criminal  suits  for 
ecclesiastical  offences  are  brought  not  so 
much,  if  at  all  in  pcenam,  but  to  compel 
offenders,  by  means  of  ecclesiastical  cen- 
sures or  coerdiiones,  to  do  something 
which  by  the  law  of  the  Church  it  is 
their  duty  to  do,  or  to  abstain  from  doing 
something  which  by  this  law  is  illegal. 
If  then  the  Ecclesiastical  Court  is  functus 
officio  when  it  has  punished  the  past 
offence,  whether  of  omission  or  com- 
mission, and  has  no  power  to  enforce  the 
performance  of  the  omitted  duty  or  to 
restrain  the  repetition  of  the  illegal  act, 
except  by  the  cumbrous  machinery  of  a 
fresh  suit,  its  usefulness  is  at  least  seriously 
impaired.  The  present  case  is  not  an 
inapt  illustration  of  what  I  have  just 
said.  The  wearing  of  an  alb,  the  singing 
of  the  Agnus,  and  the  kissing  of  the 
Prayer  Book,  are  acts  for  which  no  one 
would  have  wished,  in  the  first  instance, 
any  serious  punishment  to  be  inflicted 
Voi,  49.-4UB.,  CP.  &  Exck. 


upon  the  respondent ;  but  what  the  pro- 
moter of  the  suit  would  reasonably  desire, 
and  that  which  would  be  the  object  of  bis 
suit,  would  be  the  effectual  putting  a 
stop  to  practices  contrary  to  law  and 
offensive  to  those  who  wish  to  maintain 
the  rites  and  doctrines  of  our  Reformed 
Church. 

Bat  against  the  considerations  drawn 
from  the  existence  of  these  final  monitions, 
and  from  the  subject-matter  of  the  suits 
in  which  they  issue,  the  following  argu- 
ments have  been  urged.  First,  it  has 
been  said  that  to  hold  that  in  a  suit 
instituted  under  letters  of  request  a 
monition  to  abstain  for  the  future*  from 
the  offences  forming  the  subject  of  the 
suit  can  ground  any  further  proceedings, 
would  be  to  ran  counter  to  both  the  Bill 
of  Citations  (23  Hen.  8.  o.  9)  and  the 
Church  Discipline  Act,  the  former  be- 
cause it  provided  that  no  person  should 
be  cited  out  of  the  diocese  or  peculiar 
jarisdiction  where  he  was  dwelling  at  the 
time  of  the  citation,  exoept  in  certain 
specified  cases,  and  the  case  supposed 
does  not  belong  to  them,  there  having 
been  no  fresh  letters  of  request  to  the 
Court  of  Appeal  of  the  province  in  re- 
spect of  the  offences  committed  after  the 
definitive  sentence — the  latter,  because 
by  the  23rd  section  of  the  Church  Dis- 
cipline Aot,  it  is  provided  as  follows : 
"  No  criminal  suit  or  proceeding  against 
a  clerk  in  holy  orders  of  the  United 
Church  of  England  and  Ireland  for  any 
offence  against  the  laws  ecclesiastical 
shall  be  instituted  in  any  Ecclesiastical 
Court  otherwise  than  is  hereinbefore 
enacted  or  provided,"  and  yet  in  the  case 
supposed  the  clerk  would  be  punished  for 
acts  in  respect  of  which  none  of  the  pro- 
ceedings enacted  or  provided  by  the 
Church  Discipline  Aot  were  taken.  With 
deference  to  those  who  accede  to  this 
argument  I  think  that  it  involves  a 
petitio  prineipii.  Take,  for  example,  the 
present  case  itself.  The  respondent  was 
originally  cited  to  appear  in  the  Court  of 
Appeal  of  the  province,  in  strict  accord- 
ance with  the  provisions  of  the  Bill  of 
Citations ;  the  formalities  required  by  the 
Church  Discipline  Aot  and  those  required 
by  the  law  and  practice  of  the  Eccle- 
siastical Courts  in  a  plenary  cause  were 
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complied  with  down  to  the  decree  of  Sir 
Robert  Pbillimore.  If,  therefore,  by 
ecclesiastical  law  and  practice  the  moni- 
tion which  formed  part  of  that  decree 
was  capable  of  being  enforced  in  the 
suit,  it  cannot  be  said  that  the  provisions 
of  either  the  Bill  of  Citations  or  the 
Church  Discipline  Act  have  been  violated, 
and  whether  it  could  be  so  enforced  is 
the  question  now  to  be  decided.  That 
the  Church  Discipline  Act,  while  pro- 
tecting accused  clerks  from  the  summary 
proceedings  which  were  competent  in 
certain  cases  before  the  Act,  preserved 
everything  which  appertained  by  eccle- 
siastical law  and  practice  to  a  plenary 
cause  or  suit,  is  clear  so  far  as  the  Court 
of  Arches  is  concerned  from  section  13  of 
the  Act,  which  provides  that  a  case  may 
be  sent  to  that  Court  by  letters  of  re- 
quest, "  to  be  there  heard  and  determined 
according  to  the  law  and  practice  of  such 
Court,"  and  as  regards  the  bishop's 
Court  from  section  11,  which  provides 
that  "upon  the  hearing  of  such  cause  the 
bishops  shall  determine  the  same  and 
pronounce  sentence  thereupon  according 
to  the  ecclesiastical  law."  The  12th  sec- 
tion throws  further  light  upon  this  sub- 
ject by  providing,  as  was  necessary  in  the 
case  of  the  newly  constituted  tribunal, 
but  unnecessary  in  the  case  of  the  Court 
of  Appeal  of  the  province,  that  the  sen- 
tence might  be  enforced  by  the  like 
means  as  a  sentence  pronounced  by  an 
Ecclesiastical  Court  of  competent  juris- 
diction. But  it  is  said  that  the  limi- 
tation contained  in  the  20th  section  of 
two  years  after  the  commission  of  the 
offence  for  the  commencement  of  every 
suit  or  proceeding  against  the  offending 
clerk,  would  be  practically  violated  if 
under  the  colour  of  contumacy  for  dis- 
obedience to  a  monition,  the  clerk  can  at 
any  time  be  brought  by  summary  pro- 
ceeding before  the  Court  in  which  the 
suit  was  originally  instituted,  and  further, 
that  the  provision  in  the  Act  of  Uni- 
formity (1  Eliz.  c.  2),  under  which 
punishment  by  the  ordinary  would  be  a 
bar  to  conviction  by  the  justices  and  vice 
versa,  would  also  be  practically  violated. 
These  contentions  also  appear  to  me  to 
be  fallacious.  It  might  as  well  be  said 
that  an  injunction  to  restrain  a  trespass 


to  land  with  the  power  of  the  Courts  to 
punish  disobedience  to  such  an  in. 
junction  violates  the  Statute  of  Limi- 
tations relating  to  such  trespasses,  or  as 
has  been  suggested  by  James,  L.J.,  that 
tiie  power  of  a  Court  to  punish  as  con- 
tempt an  assault  upon  one  of  its  officers 
ought  not  to  exist,  because  such  punish- 
ment if  inflicted  would  not  be  a  bar  to  an 
indictment  for  the  assault.  In  law  the 
same  act  may  constitute  separate  offences 
in  respect  of  which  the  punishment  for 
the  one  is  not  theoretically  a  bar  to 
punishment  for  the  other,  and  a  limi- 
tation which  may  apply  to  the  one  may 
not  be  applicable  to  the  other.  Any 
hardship  which  might  thence  arise  may 
without  fear  be  left  to  be  remedied  by 
the  action  of  the  tribunals  having  juris- 
diction in  the  particular  matter. 

The  reference  to  analogies  drawn  from 
the  procedure  of  the  temporal  Courts 
leads  me  to  the  consideration  of  the  next 
objection  urged  on  behalf  of  the  respond- 
ent. It  is  said  that  it  would  be  contrary 
to  the  analogy  of  criminal  proceedings  in 
the  temporal  Courts,  and  opposed  to  first 
principles  of  justice,  that  an  offender 
against  the  ecclesiastical  laws  should  after 
a  conviction  and  punishment  in  respect 
of  the  specific  offences  charged  against 
him,  which  could  only  result  from  the 
regular  and  formal  proceedings  of  a  duly 
constituted  suit,  be  thenceforward  in  re- 
spect of  a  repetition  of  these  offences 
deprived  of  the  safeguard  of  such 
proceedings,  and  be  liable  at  any  time  to 
punishment  upon  summary  process.  I 
have  already  in  part  and  by  anticipation 
met  this  objection  by  a  consideration  of 
the  character  of  criminal  suits  in  the 
Courts  Christian  in  reference  to  their 
subject-matter;  but  it  is  capable  of 
farther  answer  by  considering  their  cha- 
racter in  regard  to  the  offender.  They 
are  not  suits  instituted  like  criminal  pro- 
ceedings in  the  temporal  Courts,  simply 
for  the  punishment  of  the  offender  in 
respect  of  specific  acts  charged  against 
him.  They  are  brought,  to  use  the 
technical  language  of  ecclesiastical  law, 
"pro  salute  animcB  et  reformatione  morum." 
The  censurcB  or  coerdtiones  in  them  are 
correctional  and  disciplinary.  The  sen- 
tences may  have,  and  often  do  have,  a 
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doable  aspect  ■  they  may  be,  to  use  the 
words  of  Coleridge,  J.,  in  Ex  parte  Rose 
(27),  "not  merely  in  pomam,  bat  for 
reformation,"  and  I  could  not  possibly 
point  and  illustrate  the  view  whioh  I  am 
presenting  more  strongly  than  by  farther 
reference  to  the  case  I  have  just 
quoted.  There  a  beneficed  clerk,  after  the 
report  of  a  commission  of  enquiry  under 
the  Church  Discipline  Act,  instituted 
upon  rumour  that  he  had  been  guilty  of 
adultery,  submitted  himself,  pursuant  to 
the  6th  section  of  the  Act,  to  tbe  sentence 
of  the  bishop.  The  bishop  thereupon 
passed  upon  the  clerk  a  sentence  of  sus- 
pension for  three  years,  accompanied  by 
a  direction  that  at  the  expiration  of  the 
three  years  he  should  procure  a  certificate 
signed  by  three  beneficed  clergymen,  of 
his  good  behaviour  and  morals  during 
his  suspension,  and  that  suoh  certificate 
should  be  approved  of  by  the  bishop  be- 
fore the  suspension  should  be  taken  off. 
By  means  of  this  sentence  tbe  bishop  ob- 
viously might  keep  a  hold  over  the  clerk 
beyond  the  period  of  suspension,  and  ac- 
cordingly the  latter  applied  for  a  writ  of 
prohibition  on  the  ground  that  the 
bishop's  sentence  was  contrary  to  the 
common  law  of  the  land.  But  the  rule 
was  refused,  and  Lord  Campbell,  after 
referring  to  the  fact  of  the  sentence  with 
the  condition  annexed  to  it  being  short 
of  deprivation  which  might  have  been 
pronounced,  said  of  the  condition  that 
it  was  "a  most  reasonable  condition, 
annexed  for  the  benefit  of  the  delinquent." 
And  he  added,  "  It  is,  therefore,  a  power 
whioh  ought  to  belong  to  the  bishop,  and 
no  authority  has  been  cited  to  shew  that 
it  does  not  so  belong  according  to  the 
course  of  the  common  law."  Could  Lord 
Campbell's  language  be  more  fittingly  ap- 
plied than  to  the  present  case?  Sir 
Robert  Phillimore  inflicted  a  light  punish- 
ment where  he  might  have  inflicted  a 
more  severe  one,  but  made  the  condition 
of  that  light  punishment  the  non-repeti- 
tion of  the  offences  for  whioh  it  was  in- 
flicted. He  did,  therefore,  what  it  was 
said  in  Est  parte  Bote  (27)  it  was  reason- 
able should  be  done,  and  although  he  did 
it  through  the  exercise  of  a  power  of  a 
somewhat  different  kind,  the  power  is 
one  of  which,  as  I  shall  shew  presently, 
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it  may  be  said,  as  was  said  in  Ex  parte 
Bote  (27),  that  no  authority  has  been 
cited  to  shew  that  it  does  not  belong  to 
the  Ecclesiastical  Court.  Pausing,  then, 
at  this  point  of  the  case,  and  looking  at 
the  question  apart  from  precedent  and 
direct  authority  it  appears  to  me  that  a 
strong  presumption  arises  in  favour  of 
the  view  that  monitions  constituting  the 
whole  or  part  of  the  definitive  sentence  in 
a  penal  suit  are  capable  of  being  enforoed 
by  summary  process  in  the  suit.  But 
farther  enquiry  into  the  matter  strongly 
confirms  this  view.  The  form  of  these 
monitions  in  the  first  place  is  to  be  ob- 
served as  indicating  that  they  are  en- 
forceable. That  adopted  by  Sir  Robert 
Phillimore  and  by  Lord  Penzance  in  the 
present  case  is  the  same  as  that  given  in 
Ooote'e  Ecclesiastical  Practice,  p.  255.  By 
it  the  offender  is  warned  not  to  repeat  his 
offences  "  under  pain  of  the  law  and  con- 
tempt thereof:  "  Ooote,  p.  150-52.  The 
same  form  also  is  used  in  citations  and 
monitions  in  civil  causes  and  in  reference 
to  matters  of  an  interlocutory  character, 
or  in  the  nature  of  process,  or  to  pay 
costs :  Ooote,  p.  826-828 ;  and  obedience  to 
all  snch  last-mentioned  citations  and 
monitions,  it  cannot  be  and  has  not  been 
disputed,  may  be  enforoed  by  summary 
process.  In  the  seoond  place,  the  dicta  of 
ecclesiastical  Judges  upon  the  subject  of 
monitions  to  abstain  from  offences,  go 
far  to  establish  that  disobedience  to  them 
may  be  punished  as  contumacy  or  con- 
tempt. Sir  William  Scott,  in  Burgess  v. 
Burgess  (30),  a  criminal  suit  for  in- 
cestuous cohabitation,  and  in  reference  to 
a  monition  of  this  kind,  which  by  the 
way  he  called  an  inj auction,  said,  "If 
obedience  be  not  given  to  this  order,  ex- 
communication and  other  consequences 
will  follow."  In  Barnes  v.  Shore  (40), 
the  case  of  a  clergyman  charged  with, 
reading  services  and  preaching  without  a 
license  in  an  unoonsecrated  chapel,  Sir 
Herbert  Jenner  Fust,  after  stating  that 
the  offence  alleged  against  the  clerk  had 
been  proved,  and  that  he  had  thereby  in- 
curred ecclesiastical  censure,  and  must  be 
admonished  to  refrain  from  offending  in 
like  manner  in  future,  added,  "  Should 
he'  be  guilty  of  a  repetition  of  this  offence, 
it  will  be  one  not  only  against  his  diocesan 
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but  against  the  authority  of  this  Court." 
In  The  Bishop  of  Winchester  v.  Bugg  (21), 
a  case  where  a  beneficed  clerk  was  ad- 
monished to  obey  the  direction  of  his 
ordinary  to  hold  services  at  a  particular 
church,  Sir  Robert  Phillimore  in  grant- 
ing the  monition  was  careful  to  call  the 
defendant's  attention  to  the  fact  that  a 
disobedience  to  it  would  be  attended,  to 
use  his  own  words, "  with  the  grave  penal 
consequences  which  the  law  attaches  to 
the  offence  of  contumacy."  And  lastly,  in 
Weston  v.  Hand  (70),  a  suit  promoted  in 
a  consistory  Court  for  fornication  and 
adultery,  the  offender  was  warned  not  to 
consort  or  cohabit  with  the  person  who 
was  the  subject  of  the  charge  against 
him,  under  pain  of  the  greater  excom- 
munication. 

As  regards  the  execution  of  decrees 
generally,  in  Austen  v.  Bugger  (36)  Sir 
John  Nicholl  speaks  of  the  Court  not 
being  functus  officio  until  the  execution  of 
the  decree ;  and  indeed  it  is  manifest  that 
in  order  to  the  execution  of  a  final  decree 
of  suspension  or  deprivation,  or  to  pay 
costs,  the  Court  making  the  decree  must 
have  a  power  inherent  in  it  of  enforcing 
its  decree.  Accordingly  in  the  case  of 
The  Bishop  of  Lincoln  v.  Day  (15),  where 
a  clerk  had  been  for  drunkenness  sus- 
pended from  office  and  benefice  for  three 
years,  and  further,  until  he  should  pro- 
duce and  lodge  in  the  registry  a  certifi- 
cate of  good  conduct  during  that  period, 
and  the  clerk  at  the  end  of  the  three 
years  resumed  his  clerical  duties  without 
exhibiting  the  required  certificate,  Sir 
Herbert  Jenner  Fust  pronounced  him  in 
contempt,  and  signified  the  contempt  un- 
der 53  Geo.  3.  c.  127 ;  and  in  Austen  v. 
Dugger  (36)  the  monition  to  pay  costs 
was  enforced  in  a  similar  way.  It  is  not 
easy  to  understand  why  where  a  decree 
is  m  the  nature  of  an  injunction  to  re- 
strain the  repetition  of  an  offence,  and 
such  a  decree  may  properl  v  be  made,  it 
should  be  any  the  less  enforceable  than 
the  decree  suspending  a  man  from  serving 
the  cure  of  souls  or  ordering  him  to  pay 
his  adversary's  costs.  I  thought  for  a 
time  that  in  this  respect  a  distinction 
might  possibly  exist  between  final  moni- 
tions in  civil  or  only  gua^t- criminal  suits 
and  those  issuing  in  purely  criminal  suits. 


But  even  assuming  that  the  suit  against 
Mr.  Mackonochie  was,  which  I  think  it 
was  not,  a  purely  criminal  suit,  I  cannot 
find  in  ecclesiastical  text- books  or  in  ec- 
clesiastical reports  that  the  distinction 
referred  to  exists  as  a  matter  of  strict 
law,  although  it  might  probably  to  some 
extent  be  borne  in  mind  in  considering 
in  what  cases  it  would  be  desirable  in  the 
exercise  of  their  judicial  discretion  to 
issue  a  monition.  It  is  also  obvious  that 
the  difficulty  of  drawing  the  line  as  a 
matter  of  strict  law  would  be  almost  in- 
superable. Much  stress  has  in  another 
part  of  the  argument  been  laid  by  the 
respondent's  counsel  upon  the  Report  of 
the  Ecclesiastical  Commissioners  in  1832, 
but  I  do  not  find  in  it  any  trace  of  the 
distinction  in  question,  and  inasmuch  as 
the  Lord  Chief  Justice  in  the  Court  be- 
low has  for  one  purpose  quoted  Sir 
Robert  Phillimore's  work  on  Ecclesiasti- 
cal Law,  I  would  observe  that  that 
learned  Judge,  than  whom  no  living  per. 
son  could  be  better  versed  in  the  practice 
of  the  Ecclesiastical  Courts,  treats  as  a 
matter  really  not  in  controversy  at  all,  the 
proposition  that  these  final  monitions  or 
admonitions  in  penal  suits  can  be  en- 
forced. He  says  (vol.  ii.  p.  1088),  "  Dis- 
obedience to  this  admonition  assumes  the 
grave  character  of  contempt  or  contumacy, 
and  is  visited  by  a  graver  pnnishment." 
And  again  (vol.  ii.  p.  1367),  "It  is  to  be 
observed  that  when  an  admonition  has 
been  duly  served,  after  a  trial,  upon  the 
admonished  person,  disobedience  to  it 
entails  the  penalties  incident  to  the  con- 
tempt of  the  order  of  a  lawful  Court." 

So  far  then  as  the  form  of  these  moni- 
tions, and  the  language  of  Ecclesiastical 
Judges  in  relation  to  them  goes,  the  a 
priori  presumption  that  they  are  capable 
of  being  enforced  receives  considerable 
support,  and  it  is  strongly  corroborated 
by  early  text-writers,  to  some  of  whom  I 
shall  have  to  refer  later  upon  another 
branch  of  the  case  which  involves  this 
point,  and  to  whose  authority  more  par- 
ticluar  reference  will  be  made  by  Lord 
Coleridge  in  his  judgment.  But  there  is 
further  confirmation  of  the  presumption 
in  what  has  been  actually  done  by  the 
Ecclesiastical  Courts. 

It  is  true  that  the  recorded  instances  of 
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the  enforcement  in  a  penal  snit  of  moni- 
tions of  the  kind  whioh  I  am  discussing 
are  rare ;  and  those  persons  therefore  who 
maintain  that  they  are  not  enforceable  at 
all  are  entitled  to  the  benefit  of  that 
fact.  Bat  the  argument  derived  from,  it 
cannot  be  pressed  very  for.  The  spectacle 
of  clergymen  setting  at  defiance  the 
authority  of  the  ordinary  and  the  orders 
of  the  Ecclesiastical  Courts  is  one  which, 
at  least  until  recent  times,  has  happily 
been  of  infrequent  occurrence,  and  even  if 
one  could  suppose  that  disobedience  to 
monitions  against  the  repetition  of 
offences  had  been  not  uncommon,  still 
upon  the  assumption  that  the  punishment 
of  such  disobedience  as  contumacy  or 
contempt  was  warranted  by  ecclesiastical 
practice,  there  is  no  reason  why  reporters 
should  have  taken  special  notice  of  the 
exercise  by  the  Ecclesiastical  Courts  of 
its  ordinary  jurisdiction.  Turning  then 
to  such  instances  as  oan  be  found,  I  take 
first  Mr.  Rothery's  Return.  In  Wood- 
bridge  v.  HoUoway  (66)  a  parishioner  was 
charged  by  churchwardens,  at  the  arch- 
deacon's visitation,  for  not  having  received 
the  Holy  Communion  at  Easter.  He  ap- 
peared in  the  Archdeacon's  Court  volun- 
tarily, and  submitted  himself  to  the 
judgment  of  the  Court,  which  ordered 
him  to  communicate  at  the  next  admini- 
stration, and  to  notify  on  the  following 
Court  day  that  he  had  done  so.  Having 
failed  to  obey  the  order  of  the  Court,  he 
was  declared  contumacious  and  decreed 
to  be  excommunicated . 

In  Butter  v.  Wavnmight  (42)  a  school- 
master was  cited  before  the  Consistory  of 
Chester  for  contempt  of  the  law  and 
ecclesiastical  jurisdiction  in  teaching  boys 
without  having  obtained  any  faculty  or 
license.  Having  confessed  the  charge, 
he  was  monished  to  obtain  a  license  by  a 
certain  day,  but  not  then  producing  one 
was  warned,  under  pain  of  excommuni- 
cation, to  desist  from  exercising  the  office 
of  schoolmaster  within  the  city  of  Chester 
without  having  first  obtained  a  license. 
On  a  subsequent  day  he  was  asked  by 
the  Judge  whether  he  relinquished  the 
office  of  schoolmaster,  and,  not  replying, 
was  sentenced  pro  confeeso  haberi  and  to 
be  excommunicated.  It  may  be  said,  how- 
ever, that  in  these  two  cases  the  process 


was  entirely  of  a  summary  character, 
arising  out  of  visitatorial  jurisdiction  of 
the  archdeacon  and  bishop  respectively. 
Assume  this  to  be  so,  still  the  oases  indi- 
cate at  least  the  correctional  and  coercive 
character  of  ecclesiastical  jurisdiction, 
and  in  Chamberlayne  v.  HeweUon  (88),  a 
suit  for  adultery  promoted  in  the  Court 
of  Arches  by  letters  of  request,  dis- 
obedience to  a  monition  forbidding  the 
guilty-  parties  to  consort  together  except 
in  public,  was  punished  by  excommuni- 
cation. Leaving  Mr.  Rothery's  Return, 
I  find  among  the  official  forms  extracted 
from  the  registry  of  the  Arches  Court  of 
Canterbury  a  case  of  Trebeck  v.  Keith 
(95),  which  was  a  suit  promoted  in  the 
Consistory  Court  of  London,  in  the  year 
1741,  against  a  clerk  for  performing 
divine  service  in  St.  George's,  Hanover 
Square,  without  the  license  of  the  bishop. 
The  clerk,  by  an  interlocntory  decree 
having  the  force  of  a  definitive  sentence, 
was  pronounced  to  have  done  what  he 
was  charged  with  doing,  and  was  ad- 
monished not  to  do  so  for  the  future.  He 
disobeyed  the  monition,  and  for  his  con- 
tempt was  excommunicated ;  and,  as  ap- 
pears from  a  report  of  proceedings,  in 
the  same  case  before  Lord  Hardwicke, 
the  excommunication  was  followed  by  its 
ordinary  consequences.  Lastly,  I  come 
to  the  recent  oases  in  the  Privy  Council 
of  Martin  v.  Mackonochie  (3)  and  Hebbert 
v.  Purchas  (2),  in  which  upon  four  sepa- 
rate occasions  the  suits,  each  of  which 
had  been  in  a  sense,  as  here,  terminated 
by  a  definitive  sentence  containing  a 
monition  to  abstain  for  the  future  from 
the  condemned  practices,  were  held  so 
far  alive  as  to  give  jurisdiction  to  treat 
or  to  punish  as  contempt  disobedience  to 
the  monitions.  In  Martin  v.  Mackonochie 
(3)  a  monition  had  been  issued  by  Order 
in  Council  on  appeal  from  the  Court  of 
Arches,  and  in  1869  a  summary  applica- 
tion was  made  to  the  Judicial  Committee 
for  an  order  to  enforce  compliance  with 
such  monition.  The  Committee,  con- 
sisting of  Lord  Hatherley,  L.C.,  the 
Archbishop  of  York,  Lord  Chelmsford, 
Sir  James  Colvile,  and  Sir  Joseph  Na- 
pier, pronounced  that  the  monition  had 
been  disobeyed  with  reference  to  a  par- 
ticular practice,  and  monished  the  re- 
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spondent  to  abstain  from  that  practice  in 
future,  ordering  him  to  pay  the  costs  of 
the  motion.  This,  therefore,  is  a  prece- 
dent for  the  issue  by  Lord  Penzance  of 
the  second  monition.  In  1870  a  further 
motion  to  enforce  obedience  to  the  origi- 
nal monition  was  made,  when  the  Com-  ' 
mittee,  consisting  of  Lord  Hatherley, 
L.G.,  the  Archbishop  of  York  and  Lord 
Chelmsford,  referring  to  the  proceedings 
whioh  led  to  the  second  monition  and  to 
Mr.  Mackonochie's  subsequent  repetition 
of  his  offenoe,  ordered  him  to  be  suspended 
ab  officio  for  three  months. 

In  Hebbert  v.  Purchas  (2)  two  moni- 
tions had  been  issued  by  Orders  in  Coun- 
cil, the  one  commanding  Mr.  Purchas  to 
abstain  from  certain  illegal  practices,  the 
other  to  pay  the  taxed  costs  of  the  suit. 
He  disobeyed  both  monitions,  and  in 
February,  1872,  as  appears  at  p.  306  of 
the  Report,  the  Committee  of  the  Privy 
Council,  consisting  of  Lord  Hatherley, 
L.C.,  the  Archbishop  of  York,  the  Bishop 
of  London,  Sir  James  Col  vile,  Lord 
Justice  Mellish,  Sir  Montague  Smith 
and  Sir  Robert  Collier,  on  motion  made 
to  them,  suspended  Mr.  Purchas  for  a 
year  from  his  office,  and  directed  a  se- 
questration for  the  amount  due  from  him 
for  costs.  Mr.  Purchas  continued  to 
disregard  the  monitions,  and  in  July, 
1872,  a  second  monition  to  enforce  obe- 
dience to  them  was  made,  and  depriva- 
tion was  asked  for  by  Dr.  Tristram,  on 
the  ground  that  the  Committee  had  the 
same  powers  of  enforcing  their  orders  and 
decrees  as  belonged  to  the  Court  of  Dele- 
gates, and  could  make  an  order  of  depri- 
vation. The  committee,  consisting  of 
Lord  Hatherley,  L.C.,  the  Archbishop  of 
York,  the  Bishop  of  London,  Lord  Chelms- 
ford, Sir  James  Colvile,  and  Sir  Mon- 
tague Smith,  expressed  a  desire  to  receive 
farther  information  upon  the  single  point 
as  to  the  exercise  of  the  power  on  the 
part  of  the  Court  of  Delegates  or  the 
Privy  Council  to  deprive  a  clerk  on  a 
summary  application  against  him  for 
contempt.  On  a  later  day  it  was  stated 
by  counsel  that  they  were  unable  to  find 
a  case  in  which  the  Court  of  Delegates 
decreed  a  sentence  of  deprivation  for  a 
contempt  of  its  decrees  or  sentences,  but 
stated  that  there  was  abundant  authority 


for  suoh  a  sentence  of  suspension.  The 
Lord  Chancellor,  in  giving  judgment, 
the  report  of  which,  at  the  twelfth  line, 
should,  I  think,  clearly  be  oorrected  by 
reading  for  the  two  words,  "  a  motion," 
the  one  word  "amotion,"  the  synonym 
of  deprivation,  in  substance  stated  that 
their  Lordships  could  not  proceed  to 
enforce  compliance  with  their  monition 
by  deprivation  upon  summary  process  for 
contempt ;  but  he  added,  "  On  the  other 
hand,  their  Lordships  are  quite  satisfied 
that  there  exists  in  this  tribunal,  as 
there  did  exist  in  the  High  Court  of  De- 
legates— all  the  powers  of  which  have 
been  transferred  to  this  Committee— a 
power  of  suspension  not  only  ab  officio, 
but  a  beneficio,  also  as  a  summary  punish- 
ment for  contumacy ;"  and  a  sentence  of 
one  year's  suspension  ab  officio  et  be- 
neficio was  therefore  inflicted.  I  shall 
have  to  touch  upon  these  cases  of  Martin 
v.  Mackonochie  (3)  and  Hebbert  y.  Purchas 
(2)  once  again  when  I  come  to  the  ques- 
tion whether  the  monitions  in  this  case 
could  be  enforced  by  suspension,  and  I 
may  admit  at  once  that,  owing  to  the  de- 
fendants in  neither  case  appearing  and 
arguing  any  point  of  law  or  practice, 
something  must  be  taken  off  the  weight 
which  properly  attaches  to  decisions 
of  suoh  a  tribunal  as  the  Privy  Council ; 
but  if  there  was  nothing  but  these  deci- 
sions to  support  the  view  that  monitions 
to  abstain  from  the  repetition  of  offences 
are  enforceable,  there  being  no  authority 
supporting  the  contrary  view,  I  should 
doubt  very  much  whether,  looking  to 
the  constitution  of  the  Committee  upon 
the  four  occasions  when  tile  point  was 
mooted,  I  should  be  justified  in  holding 
that  what  the  Privy  Council  did  upon 
those  four  occasions  .was  a  violation  of 
ecclesiastical  law  and  practice. 

I  express  no  opinion  whether  or  not 
the  proceedings  of  the  Privy  Council 
could,  under  any  circumstances,  be  the 
subject  of  a  writ  of  prohibition,  for  the 
counsel  on  both  sides  nave  abstained  from 
arguing  that  question ;  and  I  do  not  affirm 
that  the  decisions  of  the  Privy  Council 
are  in  strictness  binding  on  the  Courts 
of  Westminster  Hall.  But,  on  the  other 
hand,  no  one  will  dispute  that  they  de- 
maud  the  highest  respect,  whatever  be 
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the  particular  matter  to  which  they  re- 
late, and  when  the  matter  is  a  moot 
point  of  ecclesiastical  law  and  practice 
in  respect  of  which  the  Privy  Council  is 
the  supreme  Court  of  Appeal,  and,  as 
such,  must  be  supposed  to  be  the  most 
competent  to  decide  such  a  point,  respect 
should  at  all  events,  except  in  some  very 
extreme  case  which  is  not  likely  to  occur, 
reach,  in  my  opinion,  as  far  as  submis- 
sion. 

In  this  case,  however,  the  decisions  of 
the  Privy  Council  only  confirm  the  con- 
clusion at  which  I  should  arrive  without 
them,  namely,  that  the  monition  of  Sir 
Robert  PMllimore  was  capable  of  being 
enforced  by  summary  process,  and  if  so, 
it  could  hardly  be  with  any  reason  con- 
tended that  Lord  Penzance,  by  giving 
the  respondent  a  loous  penitential  in  the 
shape  of  a  second  monition  before  in- 
flicting punishment  upon  him  for  his  con- 
tumacy rendered  his  subsequent  decree 
bad. 

The  question  remains  whether  the  two 
monitions  could,  according  to  ecclesias- 
tical law  and  practice,  be  enforced  by 
suspension  of  any  kind,  and  if  so,  whe- 
ther by  suspension  a  bmeficio  as  well  as 
"  ab  officio  ;  or  whether  they  could  only 
be  enforced  in  the  manner  pointed  out 
by  53  Geo.  3.  c.  127.  I  cannot  help  think- 
ing that,  at  the  root  of  the  objection  to 
their  being  enforced  by  suspension  lurks 
a  mistaken  supposition  that  the  punish- 
ment of  snspension  is  one  of  a  higher 
and  graver  character  than  excommuni- 
cation, which  was,  until  the  statute 
53  Geo.  3.  c.  127,  admittedly  a  punish- 
ment capable  of  being  inflicted  for  diso- 
bedience to  such  monitions  as  were  en- 
forceable. So  far  from  this  supposition 
being  correct,  it  appears  to  me  that,  as 
in  the  case  of  the  laic,  suspension  "  ab  in- 
gressu  ecclerice,"  so  in  the  case  of  the 
cleric,  snspension  even  from  office  and 
benefice  was,  in  the  eyes  of  Ecclesiastical 
Courts,  a  milder  form  of  punishment 
than  excommunication;  and  as  regards 
suspension  "  ab  officio,"  it  is  dear  that 
excommunication  would  include  that  and 
much  more.  If  this  be  so,  there  is  at 
least  a  presumption  that  if  final  moni- 
tions not  to  repeat  offences  are  enforceable 
at  all,  they  may  be  enforced  by  suspen- 


sion "  ab  officio  "  at  least ;  and  inasmuch 
as  the  power  of  the  Ecclesiastical  Courts 
to  interfere  with  a  man's  freehold  by  sus- 
pension from  or  deprivation  of  his  benefice 
really  flowed,  as  the  Lord  Chief  Justice,  at 
p.  751,  points  out  in  the  Court  below,  from 
the  power  to  suspend  or  deprive  him 
"  ab  officio,"  we  are  advanced  a  step  in 
the  argument  that  these  monitions  may 
be  enforced  by  suspension  "  a  beneficio  " 
as  well  as  "  ab  officio."  There  is  really 
a  priori  no  reason  why  the  Ecclesiastical 
Courts  should  not  have  power  to  punish 
disobedience  to  its  orders  by  suspension 
just  as  much  as  by  excommunication,  or 
the  modern  statutory  substitute  for  ex- 
communication. Suspension  and  excom- 
munication are  appropriate  censures  for 
ecclesiastical  offences.  Contumacy  is  an 
eclesiastical  offence,  and  there  is  nothing 
in  the  nature  of  contumacy  by  disobe- 
dience to  a  final  monition  which  renders 
the  latter  censure  more  appropriate  to  it 
than  the  former. 

Indeed,  at  the  present  day,  it  seems  to 
me  that  in  most  cases  of  contumacious 
clergymen,  suspension  is  a  far  more  de- 
sirable punishment  than  the significavit  and 
imprisonment  under  the  53  Geo.  3.  c.  127. 
The  spectacle  of  a  clergyman  imprisoned 
for  persistence  in  illegal  ritualistic  prac- 
tices may  shock  the  public  conscience, 
and  raise  sympathy  for  a  man  who  really 
deserves  none,  while  the  spectacle  of  a 
man  suspended  after  due  warning  from 
an  office  the  laws  attaching  to  which  he 
disregards,  or  from  a  benefice  obtained 
under  conditions  which  he  will  not  fulfil, 
is  one  which  must  commend  itself  to 
every  reasonable  man.  I  may  again 
therefore  apply  the  language  of  Lord 
Campbell,  C. J.,  in  Ex  parte  Rose  (27),  and 
say  that  the  power  to  suspend  as  well  as 
signify  for  contumacy  being  a  most  rea- 
sonable power,  is  one  which  ought  to 
belong  to  the  Ecclesiastical  Court ;  and 
before  interfering  with  its  exercise  the 
temporal  Courts  should  at  least  require 
some  authority  to  be  produced  shewing 
that  it  does  not  so  belong.  No  authority 
whatever  to  that  effect  has  been  pro- 
duced, and,  on  the  other  hand,  there  is 
authority  to  support  it.  In  prosecuting 
any  enquiry  upon  this  point,  involving 
as  it  does  the  hypothesis  that  djsobe- 


Digitized  by  Google 


48 


queen's  bench,  common  pleas  and  exchequer. 


[N.S. 


Martin  v.  Mackonochie  (App.),  Q.B. 

dience  to  final  monitions  is 'punishable 
upon  summary  process  in  some  way, 
it  must  be  remembered  that  whatever 
tends  to  shew  that  suspension  is  an  ap- 
propriate punishment  for  disobedience  to 
interlocutory  monitions,  tends  with  equal, 
if  not  greater,  force  to  shew  that  it  is 
appropriate  to  the  punishment  of  the 
graver  offence  of  disobedience  to  final 
monitions.  Bearing  this  observation  in 
mind,  I  proceed  to  refer  to  some  passages 
of  the  early  text- writers  upon  ecclesias- 
tical law,  which  have  been  referred  to 
in  the  argument.  In  the  outset  I  would 
say  that  I  do  not  attribute  very  much 
weight  as  bearing  upon  the  question  to 
the  passage  in  Oaghton's  OrdoJudiciorum, 
tit.  137;  Modus  procedendo,  p.  213,  in 
which  he  says,  "  Suspensio  dicitur  quee 
(post  monitionem  debite  factam)  eccle- 
siastioam  personam  ab  officio  seu  bene- 
ficio  vel  utroque  ad  tempus  excludit,"  for 
he  there  appears  to  me  to  be  speaking 
not  of  a  final  monition  and  a  suspension 
upon  summary  process  for  its  disobe- 
dience, but  of  the  monition  which,  in  an- 
other passage  under  the  same  title,  he 
describes  as  "  Preparatoria  plerumque 
precedens  ecclesiasticas  censuras,"  and 
which  Ayliffe,  in  his  Parergon,  p.  260, 
calls  the  "canonical  monition,"  and  of  a 
suspension  which  constitutes  the  definitive 
sentence  in  a  penal  suit.  He  is  not,  in 
other  words,  speaking  of  punishment  for 
contumacy,  but  of  ecclesiastical  censures 
for  offences  against  the  ecclesiastical 
laws,  in  respect  of  which,  at  least  where 
the  offences  were  prosecuted  in  a  sum- 
mary manner  by  the  Bishop  in  his  visi- 
tatorial capacity  or  ex  mero  officio,  the 
early  canonists  appear  to  have  consi- 
dered that  the  offender  should  have  an 
opportunity  of  ceasing  to  offend  before 
the  particular  ecclesiastical  censures  could 
be  inflicted  upon  him.  Bat  at  the  same 
time  the  fact  that  a  monition  to  abstain 
from  the  repetition  of  an  offence  may 
lead  to  suspension  in  a  summary  cause 
before  a  Bishop  acting  in  his  visitatorial 
capacity  renders  it  not  unlikely  that  a 
monition  of  the  same  kind,  when  issued 
as  the  definitive  sentence  or  part  of  the 
definitive  sentence,  in  a  regular  Bait,  whe- 
ther promoted  in  the  Bishop's  Court  or 
under  letters  of  request  in  the  Court  of 


Arches,  would  be  enforceable  by  the  me- 
dium of  the  same  punishment.  Some 
weight,  therefore,  is  to  be  attributed  to 
the  passage  I  have  referred  to,  and  it  is 
further  to  be  observed  that  Oughton, 
dealing  with  the  offence  of  contumacy  it- 
self, tit.  38,  p.  68,  note  (a),  in  a  note  to 
the  words  "  Accusata  contumacia,"  writes 
"  Poena  contumacia)  est  exoommuni- 
catio  vel  suspensio." 

It  has  been  suggested  that  the  term 
"  mspensio  "  in  this  and  similar  passages 
of  Onghton  and  other  text-writers,  when 
mentioned  without  addition,  means  the 
lowest  form  of  suspension,  namely,  "  sus- 
pensio ab  ingreasu  ecclesue,"  but  there 
is  really  no  foundation  for  this  sweeping 
assertion,  and  in  regard  to  this  very  pas- 
sage of  Oughton  there  is  in  it  a  reference 
for  further  explanation  about  these  spe- 
cified punishments  to  tit.  137  of  the  same 
work,  where  suspension  includes  suspen- 
sion from  benefice.  The  authority  of 
Oughton  is  confirmed  by  that  of  the  ap- 
pendix to  Grodolphm's  Repertorium  Oano- 
nicum  (2nd  ed.),  London,  1680,  pp.  15, 
16,  par.  43,  which  speaks  of  the  censures 
of  the  Church  as  being  introduced  "  to 
defend  the  ecclesiastical  power,  and  con- 
trol obstinate  sinners  and  contumacious 
offenders,"  and  as  consisting,  according 
to  Lyndwood,  of  " nupetuia"  " excom- 
municatio,"  and  " interdicium."  Suspen- 
sion, he  says,  is  the  proper  punishment 
of  an  offending  clergyman.  "  It  is  either 
ab  officio  vel  beneficio;  the  first  is  the 
punishment  for  not  appearing  upon  law- 
ful summons,  the  second  for  higher 
crimes."  And  again,  "  This  censure," 
i.e.,  suspension,  "is  inflicted  ....  by 
the  decree  of  the  Judge  or  the  laws,  and 
then  for  a  greater  or  a  smaller  crime ;  if 
for  a  smaller  fault,  then  it  is  only  ab 
officio."  And  the  passage  goes  on  fur- 
ther to  say  that  in  the  event  of  a  clerk 
suspended  ab  officio  continuing  without 
submission,  or  seeking  to  be  restored,  he 
might  be  suspended  "  a  beneficio  "  also, 
and  that  by  the  canons  of  King  James, 
if  his  contumacy  continued,  he  was  to  be 
excommunicated,  and  after  forty  days 
was  deprivable  for  incorrigibility.  In 
subsequent  paragraphs  (46  and  49)  sus- 
pension for  ecclesiastical  offences  is 
spoken  of  in  terms  which  distinguish. 
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such  offences  from  contumacy  in  disobey- 
ing the  orders  of  the  Court,  and  which 
when  read  in  conjunction  with  the  pre- 
vious passages  I  have  quoted,  indicate 
that  suspension  is  an  appropriate  punish, 
ment  for  both. 

Those  passages  are  most  important,  for 
whether  or  not  it  be  the  case,  as  has  been 
urged  as  an  objection  to  their  authority, 
that  Godolphin  did  not  write  the  appen- 
dix to  his  work  himself,  the  fact  remains 
that  in  a  text-book  the  whole  of  which, 
including  the  appendix,  has  been  for 
nearly  two  hundred  years  a  received 
authority  upon  ecclesiastical  law  and 
practice,  we  find,  first,  suspension  ab 
officio  recognised  as  a  punishment  suitable 
to  the  offence  of  not  appearing  upon  law- 
ful summons;  secondly,  suspension  a  bene- 
ficio  recognised  as  a  suitable  punishment 
for  offences  of  a  more  serious  character, 
and  which  would  apparently  include 
graver  instances  of  disobedience  to  orders 
of  an  ecclesiastical  superior  or  court  than 
non-appearance  upon  lawful  summons, 
and  if  so  would  probably  include  disobe- 
dience to  such  a  monition  as  was  issued 
in  this  case ;  thirdly,  the  hold  of  the 
ecclesiastical  superior  or  court  over  a 
contumacious  clerk  recognised  in  the 
procession  of  punishment  from  the  lighter 
suspension  to  the  graver,  and  from  that 
to  excommunication,  which  is  put  as  the 
highest  punishment  of  all,  and  yet  which 
it  is  argued  against  all  probability  was 
the  punishment  which  in  all  cases  of  con- 
tumacy the  Ecclesiastical  Court  was,  by 
its  law  and  practice,  bound  at  once  to 
inflict.  That  excommunication  was  a 
punishment  in  use  for  contumacy  is 
shewn  in  another  paragraph  of  Godol- 
phin's  appendix  (par.  49),  where  it  is 
said : — "  The  next  censure  of  the  Church 
is  excommunication,  which  is  inflicted 
cither  ab  homine  veljure;  when  it  is  in- 
flicted ab  homine  it  is  usually  for  contumacy 
in  not  appearing  before  the  ecclesiastical 
judge  after  a  legal  summons,  or  else  for 
disobeying  the  orders,  decrees  or  sen- 
tences of  the  Court,  and  the  slighting  of 
his  authority  ; "  and  it  is  possible  that, 
being  a  punishment  common  to  lay  as 
well  as  spiritual  persons,  it  may  have 
been  the  more  ordinary  one  in  use ;  but 
that  is  very  different  from  its  being  ex- 
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clusively  in  use,  and  unless  the  authority 
of  the  appendix  is  to  go  for  nothing,  it  is 
clear  that  suspension  and  excommunica- 
tion might  be  applied  as  separate  and 
distinct  punishments  for  the  same  of-  " 
fences,  including  contumacy,  and  that  if 
employed  progressively  suspension  would, 
as  the  lighter  punishment,  be  the  first  to 
be  employed.  Deprivation  and  degrada- 
tion as  punishments  for  ever  altering  the 
status  of  an  offending  clergyman  stood 
upon  a  different  footing.  This  view  is 
borne  out  by  other  text-writers,  to  whom 
reference  will  be  made  by  Lord  Coleridge; 
and  turning  from  text- writers  to  reported 
cases,  however  few  there  may  be,  bearing 
upon  the  question,  it  is  nevertheless  the 
fact  that  so  far  as  they  go  they  are  to 
the  same  effect. 

First  I  find  in  Mr.  Rothery's  Return 
instances  of  monitions  by  which  in  ex- 
press terms  an  Ecclesiastical  Court  has 
ordered  something  to  be  done  by  a  de- 
fendant clerk  under  pain  of  suspension. 
Jones  v.  Owrtie  (54)  was  a  suit  promoted 
in  the  Court  of  the  Archdeacon  of  Berks 
by  inhabitants  of  the  chapelry  of  Garford 
for  the  purpose  of  compelling  the  vicar 
of  Marcham  to  perform  or  provide  divine 
service  in  the  chapel  of  Garford.  The 
Archdeacon's  Court  made  a  decree  in 
accordance  with  the  prayer  of  the  pro- 
moters ;  the  Consistory  Court  reversed 
that  decree  by  one  which  was  in  its  turn 
reversed  by  the  Court  of  Arches,  and  on 
appeal  to  the  Delegates  they  pronounced 
sentence  against  the  appeal  with  costs, 
and  remitted  the  cause,  whereupon  the 
report  states,  "  The  costs  were  taxed  at 
151.,  which  Jones  was  ordered  to  pay 
within  three  months  on  pain  of  suspen- 
sion." 

Olewer  v.  Pulien  (58)  was  a  suit  pro- 
moted in  the  Court  of  Arches  by  a  parish- 
ioner of  Croydon,  which  was  in  the  pecu- 
liar jurisdiction  of  the  Cathedral  Church 
of  Canterbury,  against  the  vicar  for  neg- 
lecting his  duties  in  certain  specified 
particulars.  In  the  report  of  the  case  by 
Mr.  Bothery,  he  states  that  the  clerk 
"  had  on  a  former  occasion  been  presented 
for  similar  offences,  and  admonished  to 
attend  to  his  duties  under  pain  of  sus- 
pension." 

I  find  next  instances  of  the  punishment 
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of  suspension  having  actually  been  in- 
flicted, either  for  contumacy  in  disobey- 
ing the  monitions  of  Ecclesiastical  Courts, 
or  as  interim  punishment  for  continuance 
of  offences  charged  in  a  suit,  which  is  an 
analogous  proceeding.  I  do  not  place 
much  reliance  in  the  way  of  authority 
upon  cases  of  suspension  for  disobedience 
to  citations  to  appear  at  visitations,  or  to 
do  or  abstain  from  doing  any  other  act 
directed  by  a  bishop  in  his  visitatorial 
capacity,  for  there  may  arise  the  objec- 
tion that  these  are  instances  of  the  cano- 
nical or  preparatory  monition  spoken  of 
by  Ayliffe  and  Oughton,  followed  by  the 
definitive  sentenoe  of  suspension  inflicted, 
not  for  disobedience  to  the  monition,  but 
for  a  substantive  ecclesiastical  offence 
persisted  in,  notwithstanding  the  moni- 
tion. At  the  same  time  with  regard  to 
them  the  observation  I  have  already  made 
is  pertinent,  that  the  fact  that  under  any 
circumstances  of  summary  procedure  a 
monition  was  followed  by  suspension,  is, 
at  least,  some  argument  that  this  punish- 
ment was  by  ecclesiastical  law  and  prac- 
tice appropriate  to  the  enforcement  of 
monitions  generally.  The  records  then 
of  three  cases  of  suspension  for  nonap- 
pearance at  a  visitation  after  a  monition 
to  appear  have  been  produced.  Passing 
from  them  I  come  to  other  oases  more 
directly  in  point. 

In  Jones  v.  Curtis  (54),  already  quoted, 
the  clerk  when  cited  to  appear  in  the 
Archdeacon's  Court  did  not  at  first  obey 
the  citation.  He  was  therefore  pro- 
nounced contumacious  and  decreed  to  be 
suspended.  In  Olewer  v.  Pullen  (58), 
also  already  quoted,  the  clerk  was  on  the 
institution  of  the  suit,  and  upon  his 
prayer,  absolved  from  a  sentence  of  sus- 
pension which  he  was  under  for  having 
absented  himself  from  a  visitation  held 
by  the  archbishop  at  Croydon ;  but  sub- 
sequently on  a  petition  from  some  of  the 
parishioners  of  Croydon,  representing 
that  the  clerk  still  neglected  his  duties, 
and  praying  that  a  curate  might  be  ap- 
pointed to  perform  them,  the  Court  again 
suspended  him  pendente  lite,  and  seques- 
tered the  profits  of  the  benefice  to  be 
applied  by  the  churchwardens  in  provid- 
ing a  curate.  This,  therefore,  is  an  in- 
stance of  suspension  for  acts  done  after 


the  commencement  of  a  suit.  In  Harrison 
v.  The  Archbishop  of  Dublin  (19)  the  clerk 
was  monished  at  a  visitation  by  the  arch- 
bishop to  extract  within  a  month  from 
that  time  a  license  to  serve  the  cure  of 
soula,  and  to  preach  in  the  parish  church 
of  St.  John's,  Dublin.  The  monition  was 
not  obeyed,  and  the  olerk  not  appearing 
in  the  Archbishop's  Court  was  pronounced 
contumacious,  and  sentenced  to  be  sus- 
pended for  his  contumacy  in  not  appear- 
ing. 

The  fellow  case  of  Higgins  v.  The  Arch- 
bishop of  Dublin  (20)  is  subject  to  the 
observations  which  I  have  made  upon 
oases  of  suspension  for  non-appearance  at 
a  visitation,  for  although  m'tnif^r  in  most  of 
its  circumstances  to  Harrison  v.  The  Arch- 
bishop of  Dublin  (19),  it  differs  from  that 
case  in  this  particular,  that  the  sentenoe 
of  suspension  was  inflicted  for  the  dis- 
obedience to  the  archbishop's  monition  to 
extract  a  license  instead  of  for  contumacy 
in  not  appearing,  and  might  therefore  be 
looked  upon  as  the  definitive  sentenoe  in 
a  summary  cause  instituted  and  tried  by 
the  archbishop  in  his  visitatorial  capacity. 
I  am  quite  free  to  admit  the  force  of  tile 
criticisms  made  upon  oases  such  as  those 
found  in  Mr.  Rothery's  Return,  and  in 
which,  looking  to  the  character  of  the 
.  tribunals  in  which  many  of  the  cases 
arose,  irregularities  of  procedure  would 
not  be  unlikely  to  occur.  Still  the  fact 
remains  that  reported  cases,  so  far  as  any 
can  be  found  bearing  upon  the  point, 
confirm  the  viewB  of  the  text- writers,  and 
prove  that  that  has  been  done  which  it  is 
a  priori  reasonable  to  expect  could  and 
would  be  done.  Lastly,  come  the  cases 
of  Martin  v.  Mackonochie  (3)  and  Hebbert 
v.  Purchas  (2),  to  which  I  have  already 
referred,  and  in  which  the  Judicial  Com- 
mittee of  the  Privy  Council  upon  three 
occasions  entertained  no  doubt  as  to  its 
power  to  suspend  and  did  suspend  a 
beneficed  clerk  for  disobedience  to  moni- 
tions of  the  same  kind  as  that  issued  in 
the  present  case.  The  applications  made 
to  the  committee  were  ex  parte,  the  cases 
cited  upon  the  applications  were  not 
strong,  but  putting  these  objections  at 
their  highest  it  cannot  but  be  allowed 
that  the  decisions  in  these  cases  are  en- 
titled at  least  to  some  weight  as  strength- 
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ening  a  view  which  has  very  considerable 
support  even  without  them.  Bat  the 
lack  of  authority  in  the  opposite  direction 
on  this  point,  as  on  the  former,  still  fur- 
ther strengthens  this  view.  The  Bishop 
of  Lincoln  v.  Day  (15)  has  been  cited  as 
such  authority,  but  upon  reference  to 
that  case  it  appears  that  the  doubt  of  the 
learned  Judge  of  the  Ecclesiastical  Court 
was  not  as  to  the  mode  in  which  his  sen- 
tence could  be  enforced,  but  arose  upon 
the  original  hearing  when  he  doubted 
whether,  according  to  ecclesiastical  prac- 
tice, he  could  deprive  a  clerk  of  his  bene- 
fice for  drunkenness.  Putting  aside  this 
case,  which  has  no  bearing  upon  the 
matter  in  hand,  not  a  single  passage  in  a 
text-book,  not  a  single  record,  not  a  single 
reported  case  has  been  produced  from 
which  anv  affirmative  argument  against 
the  propriety  of  Lord  Penzance's  action  in 
the  present  case  can  be  deduced.  The 
only  authority  upon  which  the  respondent 
can  reasonably  rely  is  the  Report  of  the 
Ecclesiastical  Commissioners  in  1832,  in 
which  at  page  16,  in  respect  of  process, 
and  at  page  67  in  respect  of  orders  of 
Ecclesiastical  Courts  generally,  the  means 
of  enforcement  is  stated  to  be  that  provided 
by  statute.  Unless,  however,  the  statute 
itself  provides  that  this  shall  be  the  only 
means,  I  cannot,  even  assuming  that  the 
commissioners  intended  to  affirm  that  it 
was  the  only  means,  accept  their  state- 
ment as  satisfactory,  in  the  face  of  the 
reasons  and  authority  to  the  contrary 
upon  whioh  I  have  already  commented. 
But  the  statute  does  nothing  of  the  kind. 
All  that  it  does  do  is,  in  lieu  of  excom- 
munication and  its  consequences,  where 
used  as  a  punishment  for  non-compliance 
with  the  orders  or  decrees  as  well  final 
aa  interlocutory  of  the  Ecclesiastical 
Courts,  to  substitute  the  declaration  of 
contumacy  the  rignificavit,  the  writ  de 
contumace  capiendo  and  imprisonment 
under  it  for  a  period  not  exoeeeding  six 
months.  It  leaves  excommunication  un- 
touched as  a  spiritual  censure  for  offences 
of  eoolesiastical  cognizance  when  pro- 
nounced in  definitive  sentences  or  inter- 
locutory decrees  having  the  force  and 
effect  of  definitive  sentences.  It  is  silent 
upon  the  subject  of  suspension,  whether 
looked  upon  as  an  ecclesiastical  censure 
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in  a  definitive  sentence  or  as  a  punish- 
ment for  contumacy :  and  if  suspension 
was  an  appropriate  and  lawful  punishment 
for  oontumacy  before  the  Act  it  remains 
so  still.   That  it  was  a  lawful  and  appro- 

Cfce  punishment  for  contumacy  I  feel 
id  to  hold. 
But  it  is  said  that  even  if  this  be  so, 
the  sentence  of  Lord  Penzance  is  still  bad, 
as  assuming  to  punish  the  respondent 
upon  summary  process,  not  merely  for 
his  contumacy,  but  for  the  fresh  ecclesias- 
tical offences  which  constituted  that 
oontumacy.  The  objection  may,  in  my 
opinion,  be  answered,  .first,  by  the  fact 
that  Lord  Penzance  in  his  decree  in  terms 
assumes  to  punish  the  respondent  for 
conduct  consisting  of  certain  specified 
acta,  that  snch  conduct  he  pronounces  to 
be,  as  it  was,  disobedience  to  the  moni- 
tions, and  as  such  contumacy.  The 
decree,  therefore,  on  the  face  of  it  shews 
jurisdiction.  It  must  speak  for  itself, 
and  upon  a  reasonable  interpretation  the 
declaration  that  the  respondent  by  his 
conduct  had  repeated  the  offences  pre- 
viously proved  against  him  is  nothing 
more  than  a  mode  of  shewing  the  grave 
character  of  the  acts  evidencing  the  con- 
tumacy, and  justifying  the  severe  punish- 
ment to  be  applied  to  that  oontumacy. 
But,  secondly,  however,  the  decree  may 
be  read,  inasmuch  as  it  shews  on  the  face 
of  it  jurisdiction  to  inflict  the  particular 
punishment  for  the  specified  acts,  that 
jurisdiction  cannot  be  said  to  have  been 
exceeded  so  as  to  render  the  decree  bad, 
because  while  designating  and  punishing 
those  acts  by  a  name  which  is  appropriate 
to  them  in  reference  to  his  jurisdiction, 
Lord  Penzance  designates  and  punishes 
them  also  by  a  name  which  is  also  appro- 
priate to  them  in  their  nature,  but  under 
whioh,  apart  from  any  reference  to  the 
monitions,  they  would  not  have  been 
punishable  upon  summary  process.  The 
character  of  the  acts,  as  constituting  oon- 
tumacy, and  the  punishment  inflicted  in 
respect  of  them,  whioh  is  appropriate  to 
contumacy,  is  in  no  way  altered  by  the 
additional  name  given  to  them. 

I  have  dealt  now  with  all  the  objections 
that  have  been  taken  to  the  regularity  of 
the  proceedings  against  the  respondent, 
and  I  arrive  at  the  conclusion  that  they 
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were  warranted  by  ecclesiastical  law  and 
practice,  and  do  not  violate  any  statutory 
provision.  But  upon  the  assumption 
that  no  statutory  provision  is  violated,  it 
appears  to  me  further  that  the  prooeedings 
would  not  have  been  properly  the  subject 
of  a  writ  of  prohibition,  even  if  they  had 
not  been  warranted  by  ecclesiastical  law 
and  practice.  We  have  in  this  case,  the 
Court  of  Arches,  a  Court  of  competent 
jurisdiction  seised  under  letters  of  request, 
and  through  the  medium  of  a  properly 
instituted  suit,  with  jurisdiction  over  the 
respondent  in  respect  of  certain  offences 
against  ecclesiastical  law.  The  mode  in 
which  that  suit  is  to  be  conducted,  the 
sentence  which  it  is  open  to  the  Judge 
to  pronounce,  and  the  means  by  which 
that  sentence  is  to  be  enforced,  are  all, 
in  the  absence  of  statutory  provision  re- 
lating to  these  matters  to  be  regulated 
by  the  practice  of  the  Court  itself,  and 
in  respect  of  which  if  the  Judge  errs, 
appeal  and  not  prohibition  would  be  the 
proper  remedy,  unless  his  error  involves 
the  doing  of  something  which,  in  the 
words  of  littledale,  J.,  in  Ex  parte 
Smyth  (24),  is  "  contrary  to  the  general 
law  of  the  land,"  or,  to  use  the  language 
of  Lush,  J.,  in  the  Court  below,  is  u  so 
vicious  as  to  violate  some  fundamental 
principle  of  justice." 

But  I  entirely  fail  to  see  how  this  can 
be  predicated  of  proceedings  which  really 
amount,  as  I  have  already  pointed  out, 
to  no  more  than  this,  namely,  a  Court  in 
a  suit  the  object  of  which  is  to  put  a 
stop  to  certain  illegal  practices,  and 
having  power  to  inflict  a  severe  sentence, 
inflicting  a  light  one  upon  the  condition 
that  the  practices  which  it  condemns  and 
orders  to  be  discontinued  are  so  discon- 
tinued, and  inflicting,  upon  the  practices 
being  repeated,  a  punishment  which  would 
have  been  appropriate  in  the  first  in- 
stance if  the  respondent  had  announced  his 
intention  of  continuing  to  break  the  law. 
No  one  could  complain  if  the  Judge  of 
an  Ecclesiastical  Court  were  to  suspend 
any  sentence  of  punishment  with  the  view 
of  enabling  an  offending  person,  by  sub- 
mission and  desistance  from  the  illegal 
practices  charged  against  him,  to  escape 
punishment  altogether.  How  does  such 
«  suspension  of  the  sentence  practically 


differ  from  a  sentence  which  is  only  a 
monition  to  abstain  from  suoh  practices  ? 
In  both  cases  the  ultimate  punishment 
would  be  brought  about  through  the 
medium  of  summary  prooeedings  by  which 
the  Judge  would  be  informed  of  the 
offender's  conduct.  If  the  two  courses 
are  practically  the  same,  is  there  any 
substantial  distinction,  if  instead  of  the 
sentence  being  a  monition  and  no  more, 
it  is  a  monition,  appended  to  a  sentence 
of  light  punishment  in  a  case  where  the 
Judge  thinks  that  some  punishment 
should  be  at  once  inflicted  ?  Can  it 
reasonably  be  said  that  any  fundamental 
principle  of  justice  is  violated  by  the 
adoption  of  suoh  a  course  ?  I  think  not 
It  appears  to  me  only  another  mode,  not 
less  favourable  to  an  offending  clergy- 
man, of  arriving  at  the  result  which  in 
Ex  parte  Rote  (27)  was  arrived  at 
through  the  medium  of  a  long  term  of 
suspension,  to  be  followed,  in  the  event 
of  continuance  of  misconduct,  by  further 
punishment,  until  the  bishop  was  satisfied 
of  the  offender's  complete  amendment  of 
life,  and  as  such  appears  to  me  most  just 
and  reasonable.  The  power  to  adopt  either 
of  these -modes  for  the  reformation  of  an 
offender,  is  no  doubt  open  to  abuse,  as 
almost  any  judicial  power  must  be.  But 
as  in  other  cases  so  in  this,  Judges  must 
be  trusted,  and  may  happily  be  trusted 
to  exercise  their  functions  with  modera- 
tion and  good  sense,  and  I  cannot  an- 
ticipate either  that  monitions  will  be 
appended,  except  in  suitable  cases,  or 
that  clerical  offenders  who  have  bona  fide 
and  for  a  substantial  period  complied 
with  the  monitions  addressed  to  them, 
are  in  any  danger  of  being  held  under 
the  guise  of  contumacy  or  contempt  in  a 
sort  of  bondage  to  the  ecclesiastical  Judge. 
It  is  well,  on  the  other  hand,  that  for 
offenders  who  persistently  disregard 
orders  which  they  are  bound  to  obey, 
there  should  be  a  speedy  and  summary 
method  of  enforcing  obedience,  and  in  no 
class  of  cases  is  this  observation  more 
applicable  than  in  cases  like  the  present, 
where  the  rights  of  parishioners  to  have 
the  services  in  their  parish  church  per- 
formed according  to  law  are  involved. 
In  suoh  cases  the  monition  really  as- 
sumes in  substance  as  well  as  form  the 
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character  of  an  injunction  to  do  or  abstain 
from  something  of  a  civil  character,  and 
may  therefore  most  reasonably  both  be 
appended  to  the  definitive  sentence,  and 
also  if  disobeyed,  be  enforced. 

On  all  points,  therefore,  I  feel  com- 
pelled to  differ  with  the  views  of  the 
majority  of  the  Court  below  upon  this 
case.  So  differing,  as  well  as  from  some 
of  my  colleagues  in  this  Court,  I  realise 
that  there  may  be  and  probably  are  flaws 
in  my  own  reasoning.  But  I  must  ob- 
serve in  conclusion  that  much  of  what  I 
have  said  in  support  of  my  opinion  upon 
this  case  might  be  displaced  without 
altering  the  opinion  itself,  and  for  this 
reason :  The  writ  of  prohibition,  valuable 
as  it  is  when  kept  within  proper  bounds, 
is  a  weapon  not  lightly  to  be  used ;  and 
in  days  when  ecclesiastical  judgments  are 
subject  to  the  supervision  of  a  tribunal 
comprising  all  the  elements  which  go  to 
the  making  of  a  trustworthy  Court  of 
Appeal,  the  confidence  which  must  be 
felt  in  that  tribunal,  as  well  as  the  comity 
which  should  exist  between  Courts,  re- 
quires that  the  interference  on  the  part  of 
the  temporal  Courts  with  matters  of 
ecclesiastical  concern  should  be  reduced 
to  a  minimum,  and  it  is  for  a  Court  of 
Prohibition  to  be  punctiliously  careful 
not  to  assume  the  functions  of  a  Court  of 
Appeal.  No  one,  I  think,  who  has 
weighed  the  arguments  adduced  by  the 
parties  to  this  appeal,  and  considers  the 
difference  of  opinion  which  exists  upon 
the  points  in  dispute  both  in  the  Court 
below,  and  I  regret  to  say  in  this  Court, 
can  positively  affirm  that  either  Sir 
Robert  Phillimore  or  Lord  Penzance  has 
clearly  mistaken  the  practice  of  his  own 
Court,  or  that  what  either  of  them  has 
done  is,  to  quote  the  words  of  Ldttledale, 
J.,  in  Ex  parte  Smyth  (24),  "  manifestly 
out  of  the  jurisdiction  of  the  Court. 
That  which  has  been  done  is  what  the 
supreme  ecclesiastical  tribunal  has  said 
may  be  done,  and  has  itself  done.  It  is 
something,  the  irregularity  of  which  at 
least  admits  of  a  doubt.  The  proceed- 
ings against  the  respondent  have  resulted, 
however  irregularly,  in  appropriate 
punishment  being  applied  to  proved  acts 
of  misconduct,  and  under  such  circum- 
stances I  cannot  but  think  that  the  only 


safe,  and,  as  a  consequence,  the  only 
proper  course  for  the  Court  below  to 
have  pnrsued,  was  to  refuse  to  interfere 
with  the  proceedings  of  the  Ecclesiastical 
Court.  I  am  of  opinion,  therefore,  that 
this  appeal  should  be  allowed,  and  that 
the  order  for  the  writ  of  prohibition 
should  be  discharged. 

Cotton,  L.J.— The  facts  of  the  case, 
and  the  circumstances  under  which  this 
appeal  came  before  us,  have  been  suffi- 
ciently stated. 

It  was  argued  for  the  appeal,  that  the 
matter  dealt  with  by  the  order  of  the  1st 
of  June  was  one  within  the  jurisdiction 
of  the  Ecclesiastical  Court,  that  the  order 
was  duly  made  in  accordance  with  the 
law  and  practice  of  the  Ecclesiastical 
Court,  and  that,  even  if  the  Judge  in 
making  that  order  had  fallen  into  any 
error  of  law  or  practice,  that  was  ground 
for  appeal  only,  not  of  prohibition. 

It  is  in  many  cases  difficult  to  draw 
the  line  between  that  which  is  matter  of 
appeal  and  that  which  justifies  the  issuing 
of  a  prohibition.  But  the  general  rule 
is  clear,  that  if  the  Court  of  limited  juris- 
diction in  dealing  with  a  matter  over 
which  it  has  jurisdiction,  has  fallen  into 
an  error  of  practice  or  of  the  law  which 
it  administers,  this  can  only  be  set  right 
by  appeal,  and  affords  no  ground  for 
prohibition.  When,  however,  an  Act  of 
Parliament  has  imposed  restrictions  as  to 
the  circumstances  under  which  a  Court 
of  limited  jurisdiction  is  to  act  in  matters 
otherwise  within  its  jurisdiction,  then,  if 
the  Court  of  limited  jurisdiction  disre- 
gards the  restriction  so  imposed,  and  acts 
in  violation  of  the  statutory  restrictions, 
the  party  aggrieved  has  a  remedy  by 
prohibition,  even  although  the  Court  of 
limited  jurisdiction  may  have  put  a  con- 
struction on  the  Act,  and  there  is  an 
appeal  from  its  decision.  Moreover, 
for  the  purpose  of  deciding  whether,  in 
fact,  an  order  is  contrary  to  the  provi- 
sions of  an  Act  of  Parliament,  the  Court 
to  which  application  is  made  for  a  pro- 
hibition may  have  to  enquire  and  deter- 
mine what  is  the  law  and  practice  of  the 
Court  of  limited  jurisdiction,  and  to  de- 
cide whether  that  Court  has  in  the  matter 
complained  of  acted  in  accordance  with 
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the  law  whioh  it  administers,  and  with 
its  established  roles  of  practice. 

In  this  case  it  was  contended  for  the 
respondent  that  the  order  of  the  1st  of 
Jane  is  contrary  to  the  provisions  of  the 
23rd  section  of  the  Church  Discipline 
Act.  That  section  is  as  follows : — "  And 
be  it  enacted  that  no  criminal  suit  or 
proceeding  against  a  clerk  in  holy  orders 
of  the  United  Oharoh  of  England  and 
Ireland  for  any  offence  against  the  laws 
ecclesiastical  shall  be  instituted  in  any 
Ecclesiastical  Court  otherwise  than  is 
hereinbefore  enacted  or  provided." 

The  question  on  this  appeal  is,  in  my 
opinion,  having  regard  to  this  section, 
whether  the  order  of  the  1st  of  June  is  a 
proceeding  to  enforce  obedience  to  the 
decree  of  the  7th  of  December,  1874 ;  or 
whether  it  is  an  adjudication  upon  acts 
done  by  Mr.  Mackonochie  since  that 
decree  and  sentence  upon  him  for  those 
acts  as  offences  against  ecclesiastical  law. 
If  it  is  the  latter  it  comes,  in  my  opinion, 
within  the  prohibition  of  the  enactment 
to  which  I  have  referred,  and  is  also  con- 
trary to  the  general  scope  and  intention 
of  the  Act.  The  object  was  to  prevent 
proceedings  being  taken  against  a  clerk 
summarily  and  without  due  consideration ; 
whereas,  if  the  order  be  an  adjudication 
and  sentence  on  Mr.  Mackonochie  for  an 
ecclesiastical  offence  which,  though 
similar  to  that  for  which  sentence  was 
originally  passed  on  him,  is  a  distinct 
offence,  and  one  for  which  a  fresh  suit 
might  have  been  instituted  against  him, 
then  the  order  asserts  a  right  in  the 
Court  for  all  time  to  come  without  any 
of  the  safeguards  required  by  the  Act,  to 
adjudicate  upon  the  defendant's  acts  and 
to  pass  sentence  on  him.  Even  if  the 
order  of  the  1st  of  June  is  partly  a  pro- 
ceeding to  enforce  obedience  to  the  decree 
of  December,  1874,  and  partly  suoh  an 
adjudication  and  sentence  on  Mr.  Mac- 
konochie as  above  referred  to,  in  my 
opinion  the  Queen's  Bench  Division  was 
right  in  directing  a  prohibition  to  issue, 
because  it  is  impossible  to  divide  the  order 
or  apportion  the  sentence. 

It  may  be  suggested  that  the  suit 
against  Mr.  Mackonochie  was  duly  in- 
stituted in  accordance  with  the  Church 
Discipline  Act,  and,  therefore,  that  an 


order  in  that  suit  cannot  be  treated  as  a 
fresh  proceeding  within  the  prohibition 
of  the  23rd  section  of  the  Church  Dis- 
cipline Act.  It  is  true  that  a  suit  con- 
tinues after  final  decree  so  far  as  to 
enable  the  Court  to  enforce  the  decree 
whioh  has  been  made,  and  to  direct  any 
lawful  process  to  issue  for  that  purpose. 
But  where  the  matter  alleged  to  be  an 
offence  in  respect  of  which  the  suit  was 
instituted,  has  been  adjudicated  on,  and 
what  the  Court  considers  the  appropriate 
sentence  has  been  passed,  the  suit  for  the 
purpose  of  adjudication  and  sentence  is, 
in  my  opinion,  concluded,  and  if  the 
order  of  the  1st  of  June  was  made  to 
punish  Mr.  Mackonochie  for  an  eccle- 
siastical offence,  it  must,  in  my  opinion, 
be  treated  as  a  fresh  proceeding.  It  was 
argued  that  to  allow  a  prohibition  in  the 
present  case  would  make  the  decree  of 
the  Ecclesiastical  Court  nugatory,  as  it 
would  deprive  that  Court  of  the  power  to 
enforce  its  decrees,  at  least  where  the 
act  of  disobedience  is  an  offence  against 
ecclesiastical  law.  In  my  opinion  this 
is  not  well-founded.  I  do  not  accede  to 
the  argument  that  a  monition,  whioh 
forms  part  of  a  decree,  cannot  be  en- 
forced. In  my  opinion  it  may,  in  the 
mode  authorised  by  the  Act  of  53  Geo.  3. 
c.  127,  and  an  act  of  disobedience  to  an 
order  of  the  Court  may  be  dealt  with  as 
such,  even  though  it  may  also  be  an 
offence  against  ecclesiastical  law.  This 
is  not  questioned  by  considering  whether 
the  order  deals  with  the  acts  of  Mr.  Mac- 
konochie as  offences  against  ecclesiastical 
law  or  as  disobedience  to  a  previous  de- 
cree of  the  Court. 

The  order  of  the  1st  of  June  declares 
that  it  had  been  proved  that  the  defendant 
had  done  certain  acts  in  the  performance 
of  divine  service,  and  then  proceeds  as 
follows:  "And  that  in  so  doing  he  had 
repeated  the  offence  against  the  statute 
laws,  constitutions  and  canons  of  the 
Established  Church  of  England,  which 
were  alleged  against  him  in  certain  of  the 
articles  exhibited  against  him  in  this  suit, 
and  declared  by  the  Court  to  have  been 
sufficiently  proved,  and  further  had 
therein  and  thereby  disobeyed  and  con- 
travened the  monition  of  this  Court  served 
upon  him  on  the  26th  day  of  July,  1875, 
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and  also  the  farther  monition  of  this 
Court  served  upon  him  on  the  29th  day 
of  March,  1878,  for  which  disobedience 
the  Judge  did  pronounce  him  to  have 
been  guilty  of  contumacy.  And  for  the 
conduct  aforesaid  the  Judge  did  further 
decree  and  declare  that  the  said  Bey. 
Alexander  Heriot  Maokonochie  be  sus- 
pended for  the  space  of  three  years  from 
the  time  of  publishing  the  suspension  for 
that  purpose.'' 

For  the  purpose  of  determining  what 
this  order  is,  it  is  necessary  to  consider 
what  is  the  power  of  the  Ecclesiastical 
Court  as  regards  enforcing  its  decrees  and 
orders.  It  was  contended  in  support  of 
the  order  appealed  from  that  orders  of  the 
Ecclesiastical  Court  cannot  be  enforced 
by  suspension.  This  was  contested  by 
the  appellants. 

The  argument  of  the  appellants  on  this 
part  of  the  case  is  not,  in  my  opinion,  ad- 
vanced by  establishing  that,  according  to 
the  ancient  law  and  practice  of  the  Eccle- 
siastical Courts,  suspension  was  always 
preceded  by  monition.  For  the  monition 
which  was  to  precede  suspension  was  a 
mere  warning'  to  give  the  offending  clerk 
an  opportunity  of  retracting  his  error,  and 
submitting  himself  to  his  ecclesiastical 
superior.  This  is  obviously  of  an  entirely 
different  nature  from  the  monition  which, 
it  is  alleged,  the  order  of  the  1st  of  June 
was  intended  to  enforce,  and  which  was 
preceded  by  a  sentence  of  suspension 
passed  without  any  preceding  monition  or 
warning.  Nor  is  the  argument  of  the 
appellants  assisted  by  the  numerous  autho- 
rities quoted  to  shew  that  suspension  is 
an  established  ecclesiastical  censure  or 
punishment.  Undoubtedly  it  was  in  the 
power  of  the  Ecclesiastical  Court  in  a  suit 
properly  constituted  to  pass  sentence  of 
suspension  as  a  punishment  for  an  offence 
against  ecclesiastical  law,  but  the  ques- 
tion remains  whether  suspension  is  a 
means  of  enforcing  obedience  to  orders  of 
the  Ecclesiastical  Court. 

It  is  remarkable  that  the  Report  of  the 
Ecclesiastical  Courts  Commissioners,  made 
in  1832,  where  at  pages  16  and  19  it  deals 
with  the  mode  of  enforcing  decrees  of  the 
Church  Courts,  makes  no  mention  of  sus- 
pension, though  that  part  of  the  report 
must  in  my  opinion  be  taken  to  refer  to 


all  suits  in  the  Ecclesiastical  Court, 
whether  of  a  purely  civil  or  of  a  criminal 
or  corrective  character,  against  clerks 
beneficed  and  unbeneficed,  as  well  as 
against  laymen.     This  absence  of  all 
mention  of  suspension  as  a  mode  of  en- 
forcing decrees  is  certainly,  having  regard 
to  the  learning  and  high  authority  of  the 
commissioners  who  signed  the  report,  very 
strongly  in  favour  of  the  view  that  sus- 
pension is  not  an  authorised  means  of 
enforcing  decrees  of  the  Ecclesiastical 
Court.    Unless  clear  authority  can  be 
produced  to  shew  that  the  Ecclesiastical 
Courts  have  enforoed  their  decrees  by 
suspension,  the  Report  of  the  Commis- 
sioners is  to  my  mind  conclusive.  Bat 
the  authorities  quoted  in  support  of  the 
contrary  proposition  are,  independently  of 
two  decisions  of  the  Privy  Council,  very 
few  in  number.   Moreover,  with  the  ex- 
ception of  one  decision  made  by  an  Arch- 
deacon's Court,  they  are  not  free  from 
ambiguity.   For  in  considering  them  and 
the  passages  in  text-books  referred  to  in 
support  of  the  appellants'  contention,  it 
must  be  remembered  that  disobedience  to 
the  order  of  an  ecclesiastical  superior 
was  an  offence  against  ecclesiastical  law, 
and  might  as  such  be  punished.  In 
some  at  least  of  the  few  instances  of 
orders  for  suspension  on  which  the  appel- 
lants rely,  it  appears  that  the  suspension 
was  ordered  as  a  sentence  passed  by  the 
ordinary  at  his  visitation  against  a  clerk 
for  committing,  after  previous  warning, 
an  ecclesiastical  offence,  as  in  Harruon'a 
Cose  (19),  and  in  Higgini'  Oose  (20),  by 
preaching  in  a  church  of  which  the  arch- 
bishop was  diocesan  without  license.  One 
of  the  oases  mentioned  went  to  the  House 
of  Lords  on  an  appeal  presented  by  the 
clerk  Harrison,  who  had  been  suspended, 
against  the  decision  of  the  Civil  Court, 
refusing  to  grant  a  prohibition.  And 
this  case  has  been  relied  on  as  a  decision 
of  the  House  of  Lords,  that  decrees  of  the 
Ecclesiastical  Court  can  be  enforced  by 
suspension.    If  so,  this  will  be  conclusive. 
But  apparently  the  question  was  not  and 
could  not,  on  the  pleadings  or  on  the 
facts,  have  been  raised  in  the  case ;  for  it 
appears  from  the  report  in  2  Brown  P.O., 
page  200,  that  the  clerk  Harrison,  by  his 
declaration  in  prohibition,  stated  that  the 
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suspension  had  been  decreed,  not  as  a 
means  of  enforcing  obedience  to  a  decree 
or  order,  bnt  in  a  suit  instituted  against 
hira  for  not  appearing  at  the  visitation  of 
the  archbishop.  And  the  defence  of  the 
archbishop  was,  that  for  this  non-appear- 
ance at  his  visitation,  and  not  for  dis- 
obedience to  an  order  made  by  him,  the 
clerk  had  been  declared  contumacious, 
and  decreed  to  be  suspended.  This  illus- 
trates the  danger  of  relying  on  orders 
directing  a  clerk  to  be  suspended  for  con- 
tumacy as  authorities  that  obedience  to  a 
decree  (in  a  suit  which,  except  for  the 
purpose  of  enforcing  the  decree,  is  at  an 
end)  can  be  enforced  by  suspension. 

But  it  is  said,  and  correctly,  that  in 
Uebbert  v.  Purchcu  (2)  and  in  the  previous 
case  of  Martin  v.  Mackonochie  (3)  the 
Privy  Council  did  make  orders  for  sus- 
pension, with  a  view  to  enforce  obedience 
to  decrees.  Neither  of  these  cases  was 
argued  by  counsel  for  the  defendant  who 
was  suspended,  and  the  attention  of  the 
members  of  the  Judicial  Committee  who 
heard  those  cases  was  in  neither  of  them 
directed  to  the  question  which  we  have  to 
consider  in  this  appeal.  Though  this 
Court  is  not  bound  by  decisions  of  the 
Privy  Council,  yet  I  should  not  feel  at 
liberty  to  decide  that  what  the  Privy 
Council,  the  ultimate  Court  of  Appeal 
from  the  Ecclesiastical  Court,  had  deli- 
berately decided  to  be  in  accordance  with 
the  law  and  practice  of  that  Court  was 
illegal  and  irregular.  But  I  cannot  look 
upon  these  cases  as  deliberate  decisions 
that  obedience  to  orders  can  be  enforced 
by  suspension.  No  statute  has  given  to 
the  Ecclesiastical  Courts  the  power  to  en- 
force obedience  to  their  decrees  by  sus- 
pension. If  they  have  the  power  it  must 
be  on  the  ground  that  it  has  been  the 
established  practice  of  the  Church  Courts 
thus  to  enforce  their  decrees,  and  that 
this  has  been  acquiesced  in  so  as  to  become 
part  of  the  law  of  England.  In  my 
opinion  it  has  not  baen  made  out  that  any 
such  established  practice  exists,  and  I  am 
of  opinion  that  though  an  order  of  suspen- 
sion can  be  made  as  a  sentence  on  a  clerk 
for  an  offence  against  ecclesiastical  law, 
it  cannot  be  made  to  enforce  obedience  to 
a  decree,  that  is,  as  process  of  contempt. 
If  this  be  so,  the  order  of  the  1st  of  June 


must  be  treated,  not  as  made  to  enforce 
obedience  to  a  decree,  but  as  a  sentence 
for  the  acts  of  the  defendant  as  offences 
against  ecclesiastical  law.  But  even  if 
orders  for  suspension  could  have  been 
made  to  enforce  obedience  to  decrees  of 
the  Ecclesiastical  Courts,  the  question  re- 
mains, has  the  order  of  the  1st  of  June 
adjudicated  upon  the  acts  of  the  defendant 
as  an  offence  against  the  law  ecclesiastical 
and  inflicted  suspension  as  a  punishment 
for  his  acts  as  such  an  offence  P  Suspen- 
sion, if  a  possible  means  of  enforcing  the 
decree  of  the  Ecclesiastical  Court,  is  not 
the  usual  or  recognised  mode  of  doing  so, 
and,  having  regard  to  this  and  to  the 
terms  of  the  order,  my  opinion  is  that  the 
order  is  one  made,  not  as  a  means  of  en- 
forcing a  decree  of  the  Court,  but  as  an 
adjudication  on  and  sentence  for  an  eccle- 
siastical offence. 

This  is  the  conclusion  at  which  I  have 
arrived  from  the  terms  of  the  order  of  the 
1st  of  June,  and  from  what  is  shewn  to  be 
the  practice  of  the  Ecclesiastical  Courts 
in  enforcing  their  decrees.  What  is  said 
in  another  case  by  the  learned  Judge  who 
made  that  order  cannot  be  relied  on  for 
the  purpose  of  interpreting  it,  but  at  least 
it  shews  that  the  terms  of  the  order  of  the 
1st  of  June  were  not  used  by  accident  or 
inadvertently.  For  in  the  case  of  Combe 
v.  Edwards  (72)  the  learned  Judge  says: 
"  What  the  Court  did,  therefore,  in  the 
case  of  Mr.  Mackonochie,  and  what  it  did 
also  in  this  case,  is  this :  to  suspend  the 
defendant  ab  officio  et  a  beneficio,  not 
merely  because  he  had  been  guilty  of 
contumacy  in  disobeying  the  orders  of  the 
Court,  but  because  he  had  also  been 
guilty  of  a  grave  ecclesiastical  offence  by 
repeated  breaches  of  the  law  of  the  Estab- 
lished Church  in  respect  of  ritual."  And 
again,  page  139:  "The  sentence  of  sus- 
pension in  Mr.  Mackonochie's  case  was 
intended  to  be  passed  upon  him  not  only 
for  his  contempt  in  disobeying  the  moni- 
tion, but  also  for  his  breach  of  the  eccle- 
siastical laws  in  the  repetition  of  his 
original  offence.  And  some  pains  were 
taken  in  drawing  up  the  order  of  this 
Court  to  make  the  intention  clear  and 
unambiguous. ' ' 

I  am  of  opinion  that  the  order  was  in 
violation  of  the  23rd  section  of  the  Church 
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Discipline  Act,  and  that  the  order  appealed 
from  ought  to  be  affirmed. 

I  must,  before  concluding,  advert  to  the 
argument  that  the  order  under  appeal 
cannot  be  supported  unless  a  prohibition 
can  issue  against  the  Judicial  Committee 
of  the  Privy  Council.  I  am  not  of  opinion 
that  this  can  be  done.  But  the  Court 
prohibited  is  the  Court  of  Arches,  not  the 
Judicial  Committee,  and  in  my  opinion  no 
difficulty  in  prohibiting  that  Court  arises 
either  from  the  circumstance  that  the 
appeal  from  it  is  to  the  Judicial  Com- 
mittee, or  from  the  circumstance  that 
the  Court  of  Arches  is  acting  on  the 
authority  of  a  decision  of  the  Privy 
Council. 

Bebtt,  L.J. — The  defendant  was,  on  the 
18th  of.  March  and  on  the  20th  of  April, 
1878,  served  with  notices  to  appear  before 
the  Court  of  Arches,  in  respect  of  certain 
acts  alleged  to  have  been  done  by  him  in 
1876  and  1877,  and  on  the  24th  of 
February,  the  31st  of  March,  and  the  7th 
of  April,  1878.  The  defendant  did  not 
appear  in  obedience  to  either  notice.  The 
Court  of  Arches,  in  respect  of  the  acts 
complained  of,  which  were  proved  by  affi- 
davit to  have  been  done  by  the  defendant, 
decreed  that  he  should  be  suspended  ab 
officio  et  a  beneficio  for  a  period  of  three 
years.  The  Queen's  Bench  Division  has 
prohibited  the  Court  of  Arches  from  pro- 
ceeding further  on  such  decree.  The 
appeal  is  against  that  prohibition. 

The  acts  complained  of  were  certainly 
such  as  if  committed  or  questioned  for 
the  first  time  might  have  been  treated  as 
breaches  of  the  Church  Discipline  Act  (3 
k  4  Vict.  o.  86).  Though  committed 
after  similar  acts  had  been  committed  by 
the  same  defendant,  and  after  such  previ- 
ous acts  had  been  called  in  question  and 
pronounced  upon,  it  is  admitted,  or,  if  not, 
it  cannot  be  doubted,  that  they  might 
nevertheless  have  been  treated  now  as 
breaches  of  the  Church  Discipline  Act, 
and  have  been  proceeded  against  as  if 
committed  for  the  first  time.  If  they  had 
now  been  committed  for  the  first  time,  or 
if  they  had  now  been  treated  as  so  com- 
mitted, it  cannot  be  doubted  but  that  the 
suit  brought  in  order  to  question  them 
ought  to  have  been  instituted  according 
Voi-  49.— Q.B.,  CP.  &  Exes. 


to  the  provisions  of  the  Church  Discipline. 
Act.  This  involves  that  there  must  have 
been  new  letters  of  request  to  enable  the 
Court  of  Arches  to  entertain  the  suit,  and 
upon  those  being  granted  and  accepted 
the  defendant  must  have  been  cite£  to 
appear.  After  having  been  so  cited  the 
defendant  might  have  been,  upon  proof, 
sentenced  to  suspension  or  deprivation. 
But  to  have  proceeded  against  the  defen- 
dant otherwise  than  by  citation  would, 
upon  the  hypothesis  of  the  acts  being 
treated  as  if  committed  for  the  first  time, 
have  been  to  proceed  in  violation  of  the 
enactments  of  the  Church  Discipline  Act. 
The  acts  in  respect  of  which  the  order 
appealed  against  was  made  were  however, 
in  fact,  repetitions  of  acts  in  respect  of 
which  the  defendant  had  been  before 
cited,  tried  and  sentenced.  And  an;  the 
sentence  the  defendant  had  been  admon- 
ished to  abstain  from  repeating  the  acts 
then  complained  of. 

It  is  argued  on  the  one  side  that  the 
acts  last  complained  of  may  be  treated  as 
acts  done  in  disobedience  of  that  moni- 
tion; that  the  notices  served  on  the  de- 
fendant were  therefore  notices  in  that 
suit ;  that  that  suit  was  still  pending  in 
the  Arches  Court ;  that  the  notices  there- 
fore rightly  called  upon  the  defendant  to 
appear  and  answer  in  that  Court  in  that 
suit  for  disobedience  to  the  monition  de- 
creed in  that  suit  and  served ;  and  that 
the  order  of  suspension  was  an  order  made 
in  that  suit,  and  was  the  proper  mode  of 
enforcing  obedience  to  a  monition  issued 
in  that  suit ;  that  that  suit  was  properly 
commenced  by  citation;  and  therefore 
that  the  order  complained  of  was  no 
breach  of  the  Church  Discipline  Act.  It 
was  said  that  the  Arches  Court  had  power 
to  make  the  order  of  suspension  in  that 
suit,  because  it  was,  before  the  passing  of 
the  Church  Discipline  Act,  a  part  of  the 
recognised  practice  of  the  Ecclesiastical 
Courts  to  make  snch  an  order  after  a  mo- 
nition which  was  disregarded. 

But  it  was  argued  on  the  other  side  that 
the  Court  of  Arches  had  no  legal  power 
to  make  in  that  suit  the  order  complained 
of,  because  by  the  recognised  practice  of 
the  Ecclesiastical  Court  an  order  of  sus- 
pension could  only  be  made  in  a  suit  which 
treated  the  acts  complained  of  as  offences 
I 
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such  as  are  dealt  with  in  the  Church  Dis- 
cipline Aot ;  that  if  the  acts  in  respect  of 
which  the  order  was  made  were  treated  as 
such  offences,  they  ought  to  have  been 
treated  according  to  the  requirements  of 
the  Church  Discipline  Act,  in  which  case 
there  ought  to  have  been  new  letters  of 
request,  and  the  defendant  ought  to  have 
been  cited;  that  if  the  acts  could  be 
treated  as  acts  of  disobedience  to  the 
order  made  in  the  original  suit,  they  could 
only  be  properly  treated  as  acts  of  con- 
tempt ;  and  then  the  order  of  suspension 
would  be  wrong,  because  the  only  power 
the  Court  has  to  punish  for  contempt  is 
that  regulated  by  the  statute  53  Geo.  3. 
o.  127,  namely,  a  power  to  signify  and 
thereby  procure  imprisonment.  And  it 
was  urged  that  the  order  appealed  against 
did  in  terms  treat  the  acts  complained  of 
as  offences  against  the  Church  Discipline 
Act. 

The  question  thus  presented  is  one  as 
to  the  power  of  Ecclesiastical  Courts  to 
award  under  certain  circumstances  a  cer- 
tain punishment.  That  can  only  be  solved 
by  deciding  what  has  been  the  recognised 
practice  of  the  Ecclesiastical  Courts.  As 
if  a  Court  of  limited  jurisdiction  were  to 
assert  it  had  the  power  of  flogging,  the 
question  whether  it  had  such  a  power  or 
not  would  be  tested  by  the  question 
whether  it  had  ever  practised  such  power. 
But  practice  considered  for  this  purpose 
is  not  the  procedure  of  the  Court  used  in 
order  to  arrive  at  an  end  to  which  it  is 
admitted  the  Court  has  power  legally  to 
arrive;  but  practice  in  the  sense  of  its 
being  evidence  of  the  power  exercised  and 
so  submitted  to  as  to  have  been  validly 
recognised  as  law.  The  question  being, 
what  is  the  power  under  certain  circum- 
stances of  the  Ecclesiastical  Courts  in 
England,  the  required  evidence  is  not  that 
such  a  power  has  been  asserted  by  eccle- 
siastics in  other  countries  or  in  this,  but 
whether  such  a  power,  if  asserted,  has 
been  admitted  and  adopted  by  the  English 
people  acting  either  through  the  Legisla- 
ture or  by  authoritative  acquiescences. 
Such  admission  and  adoption,  I  wish  to 
state  most  distinctly,  is  in  my  view  the 
only  basis  of  any  jurisdiction  which  can 
be  allowed  to  any  Ecclesiastical  Court  in 
these  kingdoms.   In  accordance  with  this 


view  an  elaborate  examination  of  the 
practice  as  alleged  by  either  side  was 
made  before  us.  It  was  an  examination 
of  a  system  of  law  which  may,  I  think,  be 
not  improperly  said  to  be  unfamiliar 
to  every  Judge  who  has  had  to  consider 
this  dispute.  It  was  an  examination  of  a 
course  of  procedure  which  to  my  mind  is 
not  enunciated  with  anything  like  clear- 
ness or  precision  by  any  ecclesiastical 
writer  whose  works  were  cited  to  us.  It 
is  a  question  therefore,  in  my  opinion, 
which  would  almost  inevitably  lead  to 
difference  of  opinion,  and  it  has  done  so. 
Called  upon  to  decide,  I  do  so  to  the  best 
of  my  ability.  As  at  present  advised,  I 
confess  that  after  long  consideration  the 
case  seems  dear  to  my  mind ;  yet  I  cannot 
and  do  not  pretend  that  my  view  is  the 
right  one. 

The  question  really  is,  what  according 
to  the  practice  of  the  Ecclesiastical 
Courts  was  the  effect  of  a  monition  to 
abstain  from  repeating  an  offence,  which 
monition  was  a  part  of  or  was  issued  in 
consequence  of  a  sentence  in  a  penal  or 
correctional  suit.  That  such  a  monition 
has  constantly  been  and  can  properly  be 
made  part  of  a  sentence  in  such  a  suit 
has  not,  I  think,  been  seriously  disputed. 
At  all  events  the  proposition  is  clearly 
established  in  the  affirmative.  I  think  it 
is  also  clearly  proved  that  there  were  in 
ecclesiastical  practice  different  kinds  of 
monitions,  in  the  sense  that  there' were 
monitions  issued  for  different  purposes  and 
leading  to  different  consequences. 

There  was,  I  think,  a  monition  some- 
times issued  before  or  at  the  commence- 
ment of  a  suit  or  proceeding,  in  order  to 
found  upon  disobedience  to  it  a  charge  of 
contumacy  in  the  persistent  committal  of 
an  offence.  There  was  certainly  a  moni- 
tion which  was  issued  in  the  course  of 
the  proceedings  in  a  suit  in  order  to  lead 
to,  and  leading  to,  the  performance  of  a 
step  of  the  process.  There  was  a  moni- 
tion which  was  issued  in  order  to  enforce 
the  completion  of  a  decree,  when  the 
decree  ordered  something  to  be  done  or 
undone,  such  that  until  that  something 
was  done  or  undone,  the  decree  had  no 
effect,  or  incomplete  effect.  A  sentence 
in  a  criminal  suit  might  contain  such  a 
monition,  which  was  in  effect  an  order, 
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as  for  instance,  if  there  were  in  the 
sentence  an  order  to  perform  penance,  or 
to  repair  a  chancel,  or  take  down  a  cross, 
or  to  cease  cohabiting,  or  the  like.  In 
such  a  case  it  cannot  but  be  observed 
that,  without  any  new  offence  by  the 
defendant,  the  offence  proceeded  against 
would  not  be  punished,  the  order  in  the 
decree  would  not  be  fulfilled,  until  the 
thing  ordered  to  be  done  or  undone  was 
done  or  undone.  It  is  indisputable,  as  I 
said  before,  that  there  was  also  a  moni- 
tion, which  was  also  contained  in  a 
sentence  in  a  criminal  suit,  which,  with- 
out ordering  anything  then  existing  to 
be  done  or  undone,  admonished  the  de- 
fendant in  general  terms  to  abstain  from 
repeating  the  offence.  And  this  monition 
or  admonition  formed  either  the  whole  of 
the  sentence  or  was  a  part  of  it  adjoined 
to  some  specified  punishment.  In  the 
first  case  I  have  mentioned,  if  there  were 
contumacious  disobedience,  there  would 
be  a  suit  or  proceeding  and  sentence 
according  to  the  nature  of  the  offence. 
It  cannot  be  maintained,  I  think,  that  if 
the  offence  itself  were,  for  instance,  a 
breach  of  the  Church  Discipline  Act,  the 
case  could  be  taken  out  of  the  statute,  so 
that  the  suit  might  be  commenced  or 
continued,  contrary  to  the  provisions  of 
that  Act,  by  yyqwn  of  a  preliminary 
monition  and  a  disregard  of  it,  which 
might  enable  the  Court  to  oonsider  the  * 
defendant  contumacious.  In  the  second 
and  third  oases  it  is  not,  I  believe,  dis- 
puted, but  that  disobedience  is  contempt 
which  may  be  punished  by  signification 
and  imprisonment  until  obedience  is  pro- 
duced. It  may  be  suggested  further, 
that  for  a  continued  or  contumacious 
disobedience  to  such  last  mentioned  mo- 
nitions, a  clerk  might  be  further  punished 
by  suspension  a  beneficio  or  by  depriva- 
tion. If  that  is  a  part  of  the  suggestion 
its  accuracy  is  not  admitted.  Its  accu- 
racy becomes  one  of  the  matters  for 
consideration.  But  the  principal  question 
in  this  case  arises  with  regard  to  the 
fourth  kind  of  monition.  It  is  dis- 
tinguished from  the  third  by  this,  that  in 
respect  of  the  past  offence  the  sentence 
of  which  it  forms  a  part  is  by  the  passing 
of  the  sentence  itself  completed.  In  the 
former  case  if  no  new  offence  be  com- 
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mitted,  the  sentence  is  nevertheless  not 
fulfilled  until  the  order  contained  in  it  is 
obeyed ;  in  this  latter,  unless  there  be  a 
new  offence,  the  sentence  is  completely 
satisfied.  The  question  is,  what  is  the 
power  of  the  Ecclesiastical  Court  after  it 
has  in  a  sentence  in  a  criminal  suit  enun- 
ciated the  last  kind  of  monition  ?  The 
power  is  to  be  proved  by  the  praotice. 
On  the  one  side  it  is  said  that  by  the 
recognised  practice  this  power  is  proved, 
that  the  Court  may,  on  a  repetition  of 
the  offence  by  a  beneficed  clergyman  order 
him  to  appear  and  sentence  him  to  sus- 
pension a  beneficio,  or  to  deprivation ;  on 
the  other  side  it  is  said  that  no  such 
practice  can  be  shewn  to  have  ever 
existed,  that  no  such  practioe  has  ever 
been  recognised,  that  no  such  power  is 
therefore  proved.  The  proposition  in 
dispute  is  this,  that  it  was  the  practice  of 
the  Ecclesiastical  Courts,  after  a  monition 
in  a  sentence  admonishing  the  defendant 
to  abstain  from  repeating  the  offence,  and 
a  subsequent  alleged  repetition  of  the 
offence,  to  summon  the  clerical  delinquent 
to  appear,  and  upon  proof  of  the  repeti- 
tion to  sentence  him  to  suspension  a 
beneficio,  or  to  deprivation.  Whether 
this  proposition  is  correct  or  not  depends 
entirely  on  authority.  They  who  assert 
that  there  was  such  a  praotice  have  an 
affirmative  proposition  to  prove;  they 
who  deny  it  have  a  negative  proposition 
to  support.  The  one  should  be  able  to 
shew  the  practice ;  the  others  need  only 
say  that  no  such  practioe  can  be  shewn. 
If  no  practice  be  shewn,  those  who  main- 
tain the  negative  should  succeed.  It  is 
no  valid  argument  to  say  that  there  is  no 
authority  to  the  contrary  of  the  alleged 
practice.  Unless  the  praotice  is  es- 
tablished affirmatively,  those  who  main- 
tain the  negative  should  logically  succeed. 
But  if  in  the  sources  in  which  one  would 
naturally  seek  for  proof  of  the  affirmative 
proposition,  one  finds  all  kindred  propo- 
sitions affirmed  but  this  omitted,  it  seems 
to  me  that  the  conclusion  is  immensely 
strengthened  that  the  negative  of  the 
proposition  is  proved. 

Now  the  first  source  to  which  one 
naturally  resorts  is  that  of  the  books  of 
recognised  authors  on  the  practice  of  the 
Ecclesiastical  Courts.    It  is  useless  to  go 
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again  through  each  passage  that  was 
cited  to  us.  We  went  through  them  for 
nine  days.  Every  possible  comment  has 
been  made  on  them.  I  have  read  them 
again  as  carefully  as  I  could.  It  seems 
to  me  that  there  is  no  assertion  of  the 
suggested  practice  in  Gonset,  or  O  ugh  ton, 
or  Ayliffe,  or  Lynwood,  or  Ooote ;  none 
in  Burns,  or  in  the  works  of  Sir  R. 
Phillimore.  In  the  latter  there  is  a  pas- 
sage cited  by  the  Lord  Chief  Justice, 
whioh  certainly  seems  rather  to  question 
than  to  recognise  the  doctrine  laid  down 
in  the  Privy  Council  oases.  In  the  judg- 
ment in  Oombe  v.  Edwards  (72),  Lord 
Penzance  cites  Oughton  in  support  of  a 
proposition  which  the  learned  Judge  thus 
enunciates :  "  The  ancient  and  proper 
methods  of  enforcing  obedience  to  the 
ecclesiastical  law,  and  to  the  decrees  of 
the  Ecclesiastical  Courts,  is  by  the  in- 
fliction of  ecclesiastical  censures."  But 
with  great  deference,  the  quotation  sup- 
ports only  the  general  reference  "  to 
ecclesiastical  law,"  and  does  not  support 
that  for  which  it  is  cited,  namely,  its 
reference  to  "the  decrees  of  the  Eccle- 
siastical Courts."  Neither  does  the  pas- 
sage cited  from  Godolphin,  at  p.  109. 
The  contumacy  there  mentioned  is  a  per- 
sistence in  conduct,  against  the  con- 
tinuance of  which  there  has  been  a  moni- 
tion as  the  foundation  of  the  suit.  In 
such  cases  the  contumacy  exists  before 
the  sentence.  One  then  turns  to  the 
books  of  forms.  I  find  forms  apparently 
for  every  step  in  an  ecclesiastical  suit, 
but  in  no  book  any  form  for  the  notice, 
the  application  or  the  sentence  in  ques- 
tion, or  any  note  or  direction  referring  to 
such  important  steps.  The  decisions  to 
which  we  have  been  referred  are  of  three 
kinds — those  in  the  regular  ecclesiastical 
reports,  those  in  the  Common  Law  reports 
on  applications  for  prohibition,  and  those 
in  Mr.  Bothery's  collection.  In  the  first, 
one  would  wish  to  find  instances  olearly  in 
point,  that  is  to  say,  where  upon  such  an 
application  as  was  made  in  this  case  to 
Lord  Penzance,  after  a  monition  such  as 
is  in  question  in  this  cause,  a  notice  to 
appear  has  followed,  and  thereupon  a 
sentence  of  suspension  a  beneficio  or  of 
deprivation.  It  is  useless  to  go  again  in 
detail  through  all  the  cases.    It  is  obvious 


that  there  is  no  such  case ;  I  mean  there 
is  no  case  in  whioh  it  is  reported  that 
this  thing  has  been  done.  Fend  all  v. 
Wilton  (81)  and  The  Bishop  of  Salisbury 
v.  Williams  (106)  shew  only  that  a  moni- 
tion maybe  part  of  a  sentence ;  they  do  not 
shew  whether  any  action  can  be  taken 
afterwards  in  the  same  suit  on  a  repetition 
of  the  offence.  BlacJemore  v.  Brider  (29) 
is  relied  on,  because  in  his  judgment  or 
sentence  Sir  T.  Nicholl  uses  the  expres- 
sion "  under  pain  of  law,"  and  Burgess  v. 
Burgess  (30),  because  Lord  Stowell  says : 
"  If  obedience  be  not  given  to  this  order, 
excommunication  and  other  consequences 
will  necessarily  follow."  And  Dr.  Lush- 
ington  has,  in  giving  judgment,  used 
similar  expressions.  It  would  not  be 
candid,  I  think,  to  say  that  these  are  not 
at  least  important  indications  in  favour  of 
the  affirmative  proposition;  but  it  seems 
clear  to  me  that  they  are  not  the  authority 
one  would  wish  or  expect  to  find.  They 
are  certainly  consistent  with  the  view  of 
their  being  minatory  cautions  as  to  pro- 
bable further  proceedings,  which  would 
however  be  obliged  to  bear  the  form  of  a 
newly  instituted  suit. 

I  turn  more  anxiously  to  the  authorities 
in  cases  of  prohibition  for  reasons  which 
I  shall  directly  give.  It  seems  to  me 
that  there  is  not  one  reported  case  in 
which  even  an  application  for  a  prohibi- 
tion against  this  alleged  practice  has  ever 
been  made.  I  cannot  with  deference 
think  that  Harrison's  Case  (19)  raised  this 
question,  or  that  the  House  of  Lords 
decided  this  question.    The  declaration  in 

frohibition  was  pointed  to  other  matters, 
cannot  see  that  the  present  question 
was  ever  hinted  at  in  the  argument.  The 
absence  of  any  case  of  application  for  a 
prohibition  is,  to  my  mind,  of  the  strongest 
significance.  The  difference  in  the  posi- 
tion of  an  accused  person,  lay  or  clerical, 
and  of  the  different  bishops,  according  as 
this  alleged  power  of  keeping  the  accused 
person  under  the  perpetual  surveillance 
of  the  Court  of  Arches  can  or  cannot  be 
exercised,  has  been  shewn  to  be  immense. 
That  difference,  however  great,  is  doubt- 
less no  conclusive  argument  of  itself 
against  the  existence  of  the  alleged  power. 

(106)  12  Moo.  P.C.  N.S. 
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Such  a  power,  however  despotic,  may 
have  been  so  acquiesced  in  as  to  have 
become  part  of  the  law  of  England.  But 
that  difference  is  so  great,  and  in  the  case 
of  a  clerk  suspended  from  or  deprived  of 
his  benefice  touches  him  so  sensitively, 
that  it  seems  to  me  beyond  the  bounds  of 
any  practical  probability  to  suppose  that 
the  alleged  power  can  have  been  exercised 
so  as  to  have  become  a  practice,  without 
ever  having  been  challenged.  The  ab- 
sence of  any  authentic  evidence  of  chal- 
lenge by  application  for  a  prohibition,  is, 
to  my  mind,  evidence  of  the  strongest 
kind  that  the  power  has  never  been 
attempted  till  lately  to  be  exercised. 

As  to  the  use  of  the  cases  collected  by 
Mr.  Bothery,  I  think  it  obliges  one  to 
make  this  remark.  They  are  decisions  of 
many  different  Ecclesiastical  Courts.  If 
they  shewed  a  constant  practice,  such 
as  is  alleged,  it  being  also  shewn  that 
their  decisions  on  the  point  had  not  been 
appealed  against,  I  should  think  such 
uniformity  of  practice  and  such  want  of 
appeal  would  prove  that  such  practice 
was  generally  acquiesced  in,  and  should 
think  the  affirmative  proposition  now  in 
question  was  proved.  But  if  there  be 
only  some  isolated  instance  or  instances 
of  decisions  by  judges  of  minor  courts,  I 
think,  with  deference,  that  such  decisions 
fail  to  prove  a  recognised  practice.  Now 
at  the  most- 1  tbiak  there  is  some  isolated 
instanbe*.  »  'Sa.'iny  judgment  there  is  no 
indisputabt8«?}natance  in  those  cases  of 
the  exercise  of  the  alleged  power.  Those 
cases  were  microscopically  considered  in 
the  argument.  It  is  wholly  unnecessary 
to  go  through  them  again  in  detail. 
There  is  yet  another  place  in  which,  if 
this  power  was  ever  exercised,  one  would 
expect  to  find  it  recorded,  namely,  among 
the  records  of  the  Court  of  Arches.  But 
I  gather  from  Lord  Penzance  that  no 
record,  not  Jffga  a  note  in  any  registry 
book,  can  <V6  found  referring  to  such  a 
thing  as  having  been  done. 

I  cannot  with  great  deference  think 
that  the  observation  that  until  lately 
Englishmen  have  been  law-abiding  people, 
and  have  obeyed  the  law,  is  a  satisfactory 
answer  to  these  most  striking  deficiencies 
of  any  evidence  of  the  alleged  practice. 
Englishmen  may  have  been  law-abiding, 
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but  they  have  not  been  unlitigious.  And 
a  beneficed  clergyman,  suspended  from 
or  deprived  of  his  benefice,  would  be  in- 
clined to  contest  the  law  to  the  last, 
though  he  might  not  resist  it  by  force, 
which  is  the  sole  meaning  of  this  some- 
what popular  apothegm,  hardly  to  be 
relied  on  as  a  maxim  of  law.  But  there 
is  another  authority  which  in  my  opinion 
is  decisive  of  this  controversy.  No  more 
learned  assembly  of  English  ecclesiastical 
lawyers  could  be  brought  together  than 
those  who  were  joined  in  the  commission 
of  1882.  They  were  directed  to  make 
"a  full  and  diligent  enquiry  into  the 
course  of  proceeding  in  suits  and  other 
matters  instituted  or  carried  on  in  the 
Ecclesiastical  Courts  from  the  first  pro- 
cess and  commencement  to  the  ter- 
mination thereof,  and  into  the  process, 
practice,  pleading  and  other  matters  con- 
nected therewith  ;  and  to  enquire  whether 
any  and  what  parts  thereof  may  be  con- 
veniently and  beneficially  discontinued  or 
altered,  Ac."  If  they  had  described  this 
alleged  practice  I  should  have  thought 
their  assertion  of  it  conclusive.  But  if 
they  have  totally  omitted  even  to  allude 
to  it,  it  seems  to  me  that  such  omission  is 
absolutely  fatal  to  the  contention  that 
such  a  practice  existed.  The  importance 
of  such  a  practice  cannot  be  denied. 
That  it  was  a  practice  worthy  of  con- 
sideration is  surely  obvious.  The  sup- 
position that  this  part  of  ecclesiastical 
procedure,  if  it  existed,  could  be  over- 
looked on  such  an  occasion,  or  was  so 
familiar  that  it  was  thought  unprofitable 
to  allude  to  it,  seems  to  me  to  be  out- 
rageous. If  there  be  this  total  omission 
by  such  men  on  such  an  occasion,  it 
seems  to  me  that  such  an  omission  is 
negative  evidence  of  the  highest  force. 
Now,  having  read  that  report  with  the 
utmost  attention,  I  come  to  the  con- 
clusion that  they  have  not  even  alluded 
to  the  existence  of  guch  a  practice.  They 
profess  to  deal  with^Criminal  as  well  as 
other  suits.  They  speak  expressly  of 
suits  for  the  correction  of  offences  com- 
mitted by  the  clergy.  They  say  that 
"offences  are  punished  by  monition, 
penance,  excommunication,  suspension  ah 
ivgressu  ecclesicB,  suspension  from  office, 
and  deprivation."    The  first  "punish. 
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ment "  here  described  is  "  monition."  It 
is  classed  with  all  the  other  known 
punishments.  It  is  not  here  described 
as  a  process  leading  to  punishment,  but 
as  one  of  a  set  of  punishments.  The 
commissioners  then  in  detail  describe 
each  successive  step  of  a  suit,  civil  or 
criminal, "  from  the  first  process  and  com- 
mencement to  the  termination  thereof." 
The  first  step  is  said  to  be  citation.  Then 
follow  the  different  steps  of  the  inter- 
mediate process.  "  The  mode  of  enforcing 
all  process,  in  case  of  disobedience,  is  by 
pronouncing  the  party  to  be  contuma- 
cious ;  and  if  the  disobedience  continues, 
a  significavit  issues  upon  which  an  attach- 
ment from  Chancery  is  obtained  to 
imprison  the  party  till  he  obeys."  So 
they  proceed  until  the  judgment.  "  The 
judgment  of  the  Court,  they  say,  is  then 
pronounced  upon  the  law  and  facts  of  the 
case,"  Ac.  "  And  that  is  done  in  open 
Court,"  Ac.  "  And  thus  the  matter  in 
controversy  between  the  parties  becomes 
adjudged."  We  know  from  the  argument 
of  Dr.  Stephens  that  this  judgment  in 
open  Court  has  the  force  of  a  definitive 
sentence  in  writing. 

And  then  follows  this  exhaustive  state- 
ment. "  The  execution  of  the  sentence  is 
either  completed  by  the  Court  itself,  such 
as  by  granting  probate  or  administration, 
or  signing  a  sentence  of  separation ;  or 
remains  to  be  completed  by  the  act  of  the 
party,  as  by  exhibiting  an  inventory  and 
account,  by  payment  of  the  tithes  sued 
for,  and  other  similar  matters,  in  which 
cases  execution  is  enforced  by  the  com- 
pulsory process  of  contumacy,  eignificavit, 
and  attachment." 

The  instances  are  given  as  examples, 
not  as  an  exhaustive  list.  The  com- 
missioners afterwards  report  the  ancient 
mode  of  proceeding  of  bishops  in  order  to 
enforce  their  authority  over  clerks  on 
summary  procedure.  "This  summary 
procedure  was,  they  say,  discontinued. 
Afterwards,  Bishop  Gibson  was  desirous 
of  reviving  it,  but  his  clergy  resisted, 
and  it  was  ultimately  found  impossible  to 
resist  their  demand."  "Proceedings 
against  olergymen  for  ecclesiastical  offences 
have,  accordingly,  in  modern  practice 
been  uniformly  conducted  by  the  same 
rules  of  proceeding  as  are  observed  in 


other  criminal  cases  in  the  spiritual 
Courts."  They  say  afterwards,  "We 
have  already  described  the  course  of  pro- 
ceeding and  the  mode  of  punishment,  in 
causes  of  correction." 

Now  the  only  course  of  procedure 
which  they  had  described  was  that  course 
ending  with  the  sentence  where  it  was 
complete ;  or  if  it  was  to  be  made  com- 
plete by  an  act  of  the  Court,  then  by  the 
performance  of  that  act  by  the  Court ;  or 
if  it  was  to  be  completed  by  the  act  of  the 
party,  then  to  be  enforced  by  the  com- 
pulsory process  of  contumacy,  eignificaoit, 
and  attachment.  But  these  are  described 
as  "compulsory  process,"  that  is,  a  process 
to  compel  the  doing  of  something  without 
the  doing  of  which  the  sentence  for  the 
past  offence  is  incomplete.  Process  is 
not  punishment ;  but  a  monition  is  de- 
scribed as  one  of  several  punishments.  A 
monition  is  the  act  of  the  Court.  When 
the  monition  therefore  is  part  of  the 
sentence,  the  sentence  is  completed  by 
the  act  of  the  Court,  namely,  by  issuing 
the  monition.  There  is  no  statement  by 
the  commissioners  that,  if  after  sentence 
of  monition  to  abstain  from  repeating  an 
offence,  a  beneficed  clerk  repeat  the 
offence,  he  can  for  that  repetition  be 
ordered  by  notice  to  appear,  and  can  be 
pronounced  contumacious,  and  be  there- 
upon further  sentenced  to  suspension  a 
beneficio  or  to  deprivation.  But  there  is 
more.  The  commissioners  were  bound 
to  suggest  alterations  if  they  thought 
them  expedient,  and  thev  thought  the 
powers  of  the  Ecclesiastical  Courts  in- 
sufficient. "  The  power  of  enforcing 
their  orders  at  present  vested  in  the 
ecclesiastical  tribunals  is  regulated  by 
Statute,  53  Geo.  8.  c.  27.  The  Court 
pronounces  the  individual  who  has  failed 
to  obey  its  orders  in  contempt,  and  after- 
wards signifies  such  contempt  to  the 
Court  of  Chancery;  whereupon  a  writ 
de  conturnace  capiendo  issues,  and  the 
offender  is  committed  to  prison."  "  We 
think  that  in  all  cases  of  disobedience 
there  should  be  a  power  to  attach  the 
party  and  distrain  upon  his  property.  It 
does  appear  wholly  inconsistent  with 
any  sound  principles  of  jurisprudence 
that  exclusive  right  of  adjudicating 
on  certain  subjects  should   be  vested 
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in  any  Court,  and  yet  that  Court  be 
left  without  the  means  of  carrying 
its  decrees  and  orders  into  effect.  It 
appears  to  me  to  be  quite  impossible  that 
those  who  stated  such  want  of  power  in 
the  Ecclesiastical  Courts,  and  advised 
such  remedies,  could  have  known  of  the 
power  now  claimed.  And  if  those  com- 
missioners did  not  know  of  this  power,  it 
never  existed.  Considering  then  the 
total  absence  of  any  allusion  to  this 
power  in  ecclesiastical  works,  in  which  if 
it  had  existed  it  must  certainly  have  been 
described,  the  total  absence  of  any  in- 
stance  of  its  exercise  in  the  ecclesiastical 
reports,  the  total  absence  of  any  report 
of  a  claim  to  prohibit  its  exercise,  and 
the  total  absence  of  any  mention  of  it  by 
the  Ecclesiastical  Commissioners  of  1832, 
it  seems  to  me  that  the  necessary  in- 
ference from  this  want  of  evidence  is, 
that  this  alleged  power  has  never,  till 
lately,  been  exercised.  And  again,  I 
must  say  that  in  my  opinion,  unless  it 
had  been  so  exercised  without  objection, 
and  so  exercised  as  to  shew  that  it  had 
been  submitted  to,  it  is  no  part  of  eccle- 
siastical law  adopted  into  the  law  of 
England.  It  seems  to  me  that  the  result 
of  the  evidence  as  to  the  exercise  of  the 
alleged  power  is,  that  a  monition  to 
abstain  from  repeating  the  offence  is 
sometimes  decreed  in  a  sentence  as  the 
punishment  or  part  of  the  punishment 
for  a  past  offence;  and  when  it  is  so 
decreed  and  issued  by  the  Court,  the  suit 
is  entirely  terminated  ;  and  that  for  a  re- 
petition, if  any,  of  such  offence  there 
must  be  a  new  proceeding  according  to 
the  nature  of  the  offence.  Bat  against 
this  it  is  said,  that  there  can  be  no  finality 
in  a  sentence  of  an  ecclesiastical  Court, 
because  all  ecclesiastical  correctional  pro- 
cedure is  pro  salute  animus.  In  order  to 
support  this  argument  the  meaning  to  be 
attributed  to  this  maxim  must  be  that  the 
whole  ecclesiastical  procedure  is  used 
solely  for  the  purpose  of  forcing  the  par- 
ticular delinquent  to  do  or  cease  from 
doing  that  which  is  charged  as  the  offence. 
But  surely  a  correctional  suit  can  be 
maintained  against  a  clergyman  for  past 
immorality,  or  drunkenness,  or  other  past 
offences,  though  he  has  before  the  suit 
obviously  ceased  to  offend  in  the  like 
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way.  And  certainly  deprivation  cannot 
be  a  mode  of  forcing  the  individual 
offender  to  perform  his  clerical  fanotions 
in  the  ordained  way.  This  maxim  is 
with  deference  too  general  to  be  a  rnle. 
It  seems  to  me  to  be  quite  as  applicable 
to  lay  as  to  ecclesiastical  legal  punish, 
ments.  No  legal  punishment  is  inflicted 
for  revenge ;  all  are  for  correction  of  the 
individual  delinquent  or  others.  All  are 
pro  salute  anvmarvm.  Another  objection 
taken,  as  I  understand  it,  is  that  suoh  a 
monition  as  is  under  discussion  is  classed 
by  ecclesiastical  writers  as  a"  censure  " 
and  not  as  a  "punishment,"  and  that  a 
"censure"  is  in  ecclesiastical  nomen- 
clature a  warning  only  and  not  a  punish- 
ment. But  with  deference,  though  some 
monitions  are  in  ecclesiastical  law  only 
warnings,  this  monition,  which  is  always 
part  of  a  sentence,  and  is  used  nowhere 
but  in  a  sentence,  is  classed  under  the 
terms  "  censures  "  with  "  suspension  " 
and  "  deprivation,"  and  deprivation  can- 
not with  any  propriety  be  called  a  warning 
to  the  individual,  though  like  every  other 
punishment  it  is  a  warning  to  others  who 
may  be  inclined  to  offend  in  the  same 
way.  Another  objection,  as  I  understand 
it,  now  taken  is,  that  for  such  acts  as  are 
now  in  question,  namely,  acts  of  repe- 
tition of  an  offence  after  a  sentence  con- 
taining a  monition  to  abstain  from 
repeating  the  offence,  the  Court  might 
proceed  to  excommunication,  and  that 
excommunication  is  a  greater  punishment 
than  suspension  or  deprivation,  and  that 
it  includes  them,  so  that  the  power  to 
excommunicate  involves  and  includes'  the 
power  to  suspend  or  deprive.  Now  in 
my  opinion,  as  I  have  said,  the  Court 
could  not  excommunicate  for  these  acts 
without  a  new  suit ;  but  if  it  could,  can 
it  be  said  that  excommunication  involves 
suspension  a  beneficio  or  deprivation  P  It 
does  ex  necessitate  involve  suspension  ah 
officio;  but  is  it  a  recognised  admitted 
fact  in  the  law  of  England  that  an  ex- 
communicated clerk  would  thereby  be 
deprived  either  for  a  time  or  for  ever  of 
the  temporalities  of  his  benefice  ?  I  think 
not.  If  not,  excommunication  does  not 
include  these  other  punishments.  One 
cannot  inolude  the  other,  if  when  the 
greater  is  passed  it  does  not  necessarily 
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involve  the  effect  of  the  other.  Bat 
further  if  in  any  sense  excommunication 
could  be  said  to  include  suspension  a 
leneficio  or  deprivation,  I  cannot  accede 
to  the  proposition  that  in  England  in 
penal  jurisdiction  the  admitted  power  to 
award  a  particular  punishment  involves 
the  power  of  awarding  every  lesser 
punishment.  A  power  to  imprison  does 
not  give  a  power  to  fine.  The  objection 
that  without  this  power  the  Ecclesiastical 
Court  has  not  sufficient  means  of  en- 
forcing its  will  has  been  often  taken  on 
behalf  of  claims  made  by  the  Ecclesias- 
tical Courts,  but  has  never  availed  in  an 
English  Court  of  Common  Law.  In  con- 
clusion, therefore,  I  am  of  opinion  that 
the  part  of  an  ecclesiastical  sentence 
which  consists  of  a  monition  to  abstain 
from  repeating  the  offence  is  final,  and  no 
ulterior  step  of  any  kind  can  be  taken  in 
respect  of  it. 

I  must  not  omit  to  refer  to  the  cases  in 
the  Privy  Council.  I  must  agree  that  we 
have  not  in  them  the  matured  view  of  the 
very  learned  Judges  who  sat  there.  I 
only  wish  sincerely  we  had. 

It  is  necessary  further  to  say  that  every 
reason  I  have  given  for  coming  to  the 
conclusion  that  no  ulterior  step  of  any 
kind,  except  the  issue  of  it,  can  properly 
be  taken  in  respect  of  a  monition  such  as 
is  in  question  is  still  more  forcible  for 
saying  that  if  any  ulterior  steps  can  be 
taken  the  only  ones  are  excommunication, 
gignificavit,  and  imprisonment. 

If  no  step  could  properly  be  taken  in 
the  original  suit  after  the  sentence,  it 
follows  that  the  acts  complained  of  could 
only  be  punished  as  breaches  of  the 
Church  Discipline  Act.  Then  the  pro- 
ceedings should  have  been  begun  by 
citation  ;  they  were  not ;  there  has  been 
a  violation  of  the  enactments  of  the 
statute ;  and  it  is  not  denied  that  pro- 
hibition will  lie. 

But  if  it  were  true,  which  I  think  it  is 
not,  that  some  proceeding  could  legally 
take  place  in  the  original  suit  in  respect 
of  the  acts  complained  of,  the  only 
sentence  which  the  Ecclesiastical  Court 
had  legal  power  to  pronounce  thereon 
was  a  sentence  of  excommunication  to  be 
followed  by  imprisonment.  In  such  case 
the  suit  would  have  been  properly  com- 


menced by  citation,  but  the  sentence 
would  be  one  which  the  Court  would 
have  no  power  to  pass  against  any  one 
for  what  must  then  be  admitted  to  be  the 
offence,  namely,  contumacy  in  disobeying 
a  monition.  When  a  Court  of  limited 
jurisdiction,  in  a  criminal  suit  properly 
brought  before  it,  passes  a  sentence  which 
it  cannot  legally  pass  against  any  one  in 
respect  of  the  offenoe  it'  assumes  to 
punish,  I  cannot  doubt  but  that  it  exceeds 
its  jurisdiction,  and  is  liable  to  pro- 
hibition. Such  a  sentence  is  not  one 
which  the  Court  could  by  correct  process 
pass  in  respect  of  the  offence,  but  which 
it  arrived  at  in  the  particular  case  by  an 
erroneous  process ;  it  is  a  sentence  which 
it  cannot  legally  pass  by  any  process  in 
respect  of  the  offence  charged,  and  that 
because  the  Court  has  no  power  to  pass 
such  a  sentence  for  such  an  offenoe. 
Doing  that  which  is  in  excess  of  the 
power  of  the  Court  is  doing  something  in 
excess  of  jurisdiction.  Excess  of  juris- 
diction is  ground  for  prohibition.  The 
case  of  Ex  parte  Bote  (27)  is  not  to  the 
contrary  of  this.  No  one  who  has  any 
knowledge  of  ecclesiastical  decisions 
could .  doubt  but  that  it  had  been  the 
constant  practice  of  the  Ecclesiastical 
Courts  to  require  the  certificate  therein 
questioned.  The  point  taken  was  that 
however  constantly  it  had  been  required, 
however  often  the  power  had  been  exer- 
cised, it  was  contrary  to  natural  justice. 
This  objection  was  overruled,  and  there- 
upon the  prohibition  was  refused.  The 
production  of  this  certificate  is  an  act  to 
be  done  by  the  defendant  in  order  to 
complete  the  original  sentence.  It  must 
be  produced,  though  the  defendant  should 
have  committed  no  new  offenoe. 

It  was  argued  that  prohibition  would 
not  lie  to  the  Ecclesiastical  Court  be- 
cause it  would  not  lie  to  the  Privy 
Council.  Whether  in  any  case  prohibi- 
tion would  lie  to  the  Privy  Council,  or  to 
any  litigant  or  officer  who  should  be 
about  to  execute  an  order  made  in  council . 
upon  the  advice  of  the  members  of  the 
Judicial  Committee,  I  think  it  is  un- 
necessary to  determine.  It  seems  very 
difficult  to  say  that  it  would  lie.  I  am 
unwilling  to  say  without  further  argu- 
ment that  it  would  not.    But  I  cannot 
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agree  to  the  proposition  that  because 
there  is  an  appeal  to  a  Court  which  can- 
not be  prohibited,  therefore  the  Court  of 
limited  jurisdiction  of  first  instance  can- 
not be  prohibited.  There  is  an  appeal 
from  the  county  courts  to  a  division  of 
the  High  Court.  The  Division  of  the 
High  Court  cannot  be  prohibited.  Can 
it  be  maintained  that  a  County  Court 
could  not  be  prohibited  ?  The  argument 
that  prohibition  will  not  lie,  though  the 
sentence  of  the  Court  was  wrong,  comes 
to  this :  The  Court  could  have  summoned 
the  defendant  by  notice  to  appear  and 
answer  for  contempt,  and  could  have 
paniahed  him  by  imprisonment.  The 
Court  by  citing  the  defendant  according 
to  Act  of  Parliament,  oonld  have  punished 
him  for  an  offence  by  suspension.  There- 
fore you  cannot  prohibit  the  Court 
which  summoned  him  for  contempt,  and 
punished  him  for  an  offence  within  the 
statute.  I'  think  that  such  a  mixing  up 
of  powers  is  an  excess  of  power. 

I  come  to  the  conclusion  that  the  sen- 
tence pronounced  by  Lord  Penzance  can. 
not  be  supported. 

I  think  that  the  effect  of  supporting  it 
would  be  to  revive  the  exercise  of  the 

S>wer  of  summary  correction  which 
ishop  Gibson  tried  to  revive  and  failed 
to  revive.  I  think  we  have  no  authority 
to  impose  this  fetter  upon  the  clergy  of 
the  Church  of  England.  I  do  not  feel 
entitled  in  a  judicial  decision  to  give 
any  opinion  as  to  whether  it  might  or 
might  not  be  expedient  to  impose  it. 
This  is  a  question  for.  legislation,  not  for 
adjudication.  I  am  of  opinion,  as  matter 
of  law,  that  the  judgment  of  the  Queen's 
Bench  ought  to  be  affirmed. 

James,  L.J. — The  conclusion  which  I 
have  ultimately  arrived  at  is  on  considera- 
tions which  I  am  able  to  state  and 
propose  to  state  briefly. 

I  need  not  repeat  the  history  of  the 
case. 

Mr.  Mackonochie,  in  substance,  com- 
plains that  the  proceedings  before  the 
Dean  of  Arches  were  in  violation  of  the 
provisions  of  the  Statute  of  Citations 
and  the  Church.  Discipline  Act,  inasmuch 
as  the  preliminary  forms  and  proceedings 
required  by  the  latter  had  not  been  taken, 
Vou  49.— Q.B.,  CP.  &  Exch. 
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and  no  letters  of  request  had  been  ad- 
dressed by  the  diocesan  so  as  to  give  the 
archbishop's  Judge  jurisdiction  in  the 
matter. 

To  this  it  is  answered  that  the  pro- 
ceedings were  the  legal  consequence  and 
continuation  of  a  proceeding  in  a  suit 
duly  instituted  against  Mr.  Mackonochio 
in  the  Arches  Court — a  consequence  and 
continuation  warranted  by  the  established 
law  and  practice  of  the  Courts  Christian, 
and  not  forbidden  by,  or  inconsistent 
with,  any  provision  or  principle  of  the 
general  law  of  the  land. 

Are  those  propositions  true  ?  I  cannot 
bring  myself  to  doubt  that  the  monition 
in  the  suit  was  properly  inserted  therein 
in  accordance  with  uniform  usage,  whereof 
the  memory  of  man  runneth  not  to  the 
contrary,  and  having  the  express  sanction 
in  comparatively  modern  times  of  the  most 
eminent  ecclesiastical  Judges — men  in 
learning  and  judicial  authority  surpassed 
by  none.  Nor  can  I  accede  to  the  sug- 
gestion that  the  monition  was,  or  was  in- 
tended to  be,  a  mere  reprimand  and 
warning.  I  can  understand  a  man's 
being  let  off  with  a  reprimand  or  warn- 
ing, but  to  append  in  a  recorded  sentence 
a  reprimand  or  warning  to  a  substantial 
and  severe  penalty  would  seem  to  me  an 
unseemly  joke  more  in  place  in  tcona  than 
in  foro.  To  my  mind  it  is  clear  that  the 
monition  was  intended  to  be  an  effective 
judicial  sentence,  in  no  wise  differing 
from  such  monitions  as  the  following, 
which  have  actually  been  made. 

A  monition  to  make  good  and  discon- 
tinue waste  and  dilapidation  in  the  churoh 
fabric ;  to  remove  idolatrous  images,  and 
discontinue  superstitious  processions ;  to 
restore  to  its  proper  condition  and  pur- 
pose, and  duly  to  use  a  church  which  had 
been  degraded  into  a  farm  outbuilding  ; 
or  such  a  monition  as  the  following, 
which  I  am  sure  would  be  made,  to  re- 
strain an  eccentric  clerk  who  should  be 
minded  to  fill  his  church  by  appearing  in 
a  series  of  theatrical  costumes  and  giving 
theatrical  imitations  of  distinguished 
preachers,  orators  and  actors. 

I  conclude  that  the  monition  was  a 
serious  monition  intended  to  be  obeyed 
and  be  enforced  like  any  other  effective 
judicial  sentence. 
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Now  in  considering  what  is  the  proper 
legal  result  of  such  a  monition,  and  of 
disobedience  to  it,  it  is  necessary  to  bear 
in  mind  that  the  acts  of  Mr.  Mackonochie 
complained  of  present  themselves  nnder 
a  double  aspect.  They  are  ecclesiastical 
offences,  aggravated  by  their  being  also  a 
contempt  of  Court ;  they  are  a  contempt 
of  Court  aggravated  by  their  being  eccle- 
siastical offences. 

Now  the  jurisdiction  to  deal  with  the 
ecclesiastical  offence  undoubtedly  belongs 
exclusively  to  the  ordinary.  Treating  the 
matter  as  an  ecclesiastical  offence,  it  is 
for  him  to  allow  or  not  to  allow  the  office 
of  Judge  to  be  promoted ;  it  is  for  him 
to  take  or  to  abstain  from  taking  the 
necessary  preliminary  steps  ;  it  is  for  him 
to  determine  whether  he  will  allow  the 
proceeding  to  be  determined  by  his  own 
Judge,  or  whether  he  will  defer  the  pro- 
ceedings  and  trial  to  the  Judge  of  his 
metropolitan.  But  on  the  other  hand,  it 
is  for  the  Court  whose  order  has  been  dis- 
obeyed to  enforce  obedience  or  to  punish 
disobedience.  And  the  contempt  of 
Court — the  judicial  contempt — is  a  matter 
wholly  irrespective  of  the  character  of 
the  acts  in  and  by  which  that  contempt 
has  been  shewn.  That  character  may 
affect  the  quantity  or  nature  of  the 
coercive  or  punitive  consequences  just  as 
the  circumstances  of  a  felony  or  a  misde- 
meanour affect  the  punitive  consequences 
thereof.  But  a  contempt  is  not  the  less 
or  more  a  contempt  because  it  is  a  felony 
or  a  misdemeanour. 

A  murderous  assault  on  a  process 
server  would  be  a  contempt  of  this  Court, 
but  it  would  be  for  another  tribunal  to 
deal  with  it  as  a  case  of  wounding  with 
intent  to  do  grievous  bodily  injury. 

The  fact  that  the  contumacy  or  con- 
tempt was  in  acts  being  themselves  sub- 
stantive ecclesiastical  offences  appears  to 
me,  therefore,  wholly  immaterial.  That 
fact  could  not  give  jurisdiction.  It  could 
not,  on  the  other  hand,  take  away  the 
jurisdiction  any  more  than  the  power  of 
the  Common  Law  Courts  to  deal  sum- 
marily with  a  contempt  of  Court  by  fine 
and  imprisonment  is  taken  away  by  the 
fact  that  the  contempt  was  shewn  in  and 
by  an  act  being  an  indictable  felony  or 
misdemeanour. 


Then  the  problem  reduced  to  its  simple 
and  abstract  form  is  this :  Had  the  Court 
of  Arches  power  to  visit  contempt  with 
suspension  r  Or,  to  take  a  concrete  case, 
as  to  which  there  can  be  no  sectarian 
partisanship,  passion  or  prejudice — the 
case  of  an  order  to  a  husband  in  a  suit 
for  restitution  of  conjugal  rights,  to  take 
back  his  wife  and  treat  her  properly ;  or 
an  order  to  a  parson  to  discontinue  using 
the  church  to  stable  his  horses.  Now,  in 
considering  this  question  it  is  to  be  borne 
in  mind  that  the  Court  Christian  had  no 
sheriff,  serjeant-at-arms,  bailiff  or  con- 
stable, or  other  secular  arm,  and  had  to 
rely  on  its  own  inherent  powers,  its  own 
powers  to  deal  with  the  church  privileges 
of  its  lay  members  and  with  the  church 
functions  of  its  ecclesiastical  officers  and 
ministers.  The  ecclesiastical  coercions 
were,  in  the  case  of  a  layman,  suspension 
ab-ingresm  ecclesice,  of  a  clerk  suspension 
ab  officio  and  a  benejicio,  to  be  followed,  if 
necessary,  in  both  cases  by  the  ultimate 
coercion  of  excommunication.  I  leave 
out  deprivation  and  degradation,  because 
I  conceive  them  not  to  be  so  much 
coercions  as  final  and  irreversible  sen- 
tences pronounced  on  offenders  to  whom 
no  hope  of  restoration  was  left.  It  is  to 
be  noted  here  that  suspension  ab  ingresm 
in  the  case  of  a  clerk  in  truth  necessarily 
involved  suspension  ab  officio,  for  how 
could  a  clerk  so  suspended  perform  his 
office ;  and  it  is  due  only  to  the  extreme 
and  anomalous  mildness  and  patience  of 
the  eccleciastical  procedure  that  suspen- 
sion ab  officio  was  not  always  followed  by 
its  logical  consequence  of  suspension 
from  the  benefice  which  constituted  the 
emoluments  of  the  office.  Excommunica- 
tion, of  course,  was  a  disqualification  for 
the  performance  of  any  ecclesiastical 
function.  It  was  ecclesiastical  outlawry, 
and  to  a  great  extent  civil  outlawry,  and 
by  the  common  law  involved  imprison- 
ment until  absolution.  I  cannot  conceive 
it  possible  that  a  clerk  so  outlawed  would 
bo  permitted  to  exercise  any  function  or 
receive  any  emolument  .in  his  church. 
And  it  is  to  be  observed  that  it  was  only 
after  this  extreme  coercion  of  excom- 
munication had  been  resorted  to  that  the 
secular  power  in  any  way,  directly  of 
indirectly,  lent  its  aid  to  enforco  the 
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process  or  orders  of  the  Court  Chris- 
tian. 

It  appears  to  me  to  be  made  out  clearly 
that  the  Court  Christian  had  power  to 
enforce  its  process  or  orders  by  its  own 
means ;  and  that  to  enforce  obedience  to 
any  legal  order,  or  to  punish  disobedience, 
or  any  other  act  of  contempt  or  con- 
tumacy, in  any  suit  at  any  stage,  and  as 

X'nst  any  and  every  party  or  person 
msoever  lawfully  before  it,  it  could 
use  the  whole  or  any  part  of  its  armoury 
of  coercions  according  to  its  judicial  view 
of  the  nature  and  exigency  of  the  case, 
subject,  of  course,  to  appeal,  which  in 
their  system  was  a  suspensive  appeal. 

I  derive  this  conclusion,  it  is  true, 
more  from  authority  than  from  what  we 
call  authorities.  The  wise  saws  of  the 
ancient  sages  of  the  law  are  not  illus- 
trated by  many  modern  instances.  But 
how  could  many  instances  be  found  P  A 
man  must  be  very  perversely  obstinate,  or 
very  conscientiously  prepared  for  martyr- 
dom, who  would  disobey  the  order  of  an 
irresistible  power,  the  consequence  of 
disobedience  being  certain  and  condign 
punishment.  It  is  certain  that  the  dis- 
obedience to  a  prohibition  would  entail 
the  punishment  of  contempt  of  the  Court 
prohibiting.  But  how  many  instances 
are  there  to  be  found  of  archbishops, 
bishops  or  ecclesiastical  judges  attached 
for  disobedience  to  a  prohibition  ?  Nor 
can  I  find  a  trace  of  any  new.  suit  having 
ever  been  instituted  to  enforce  obedience 
or  punish  disobedience  to  a  judicial  order 
in  another  suit. 

I  will  add  to  this,  that  to  me  on  a 
question  of  what  is  ecclesiastical  law  or 
right  ecclesiastical  procedure,  the  de- 
cisions of  the  Queen  in  Council  are  ab- 
solutely conclusive  and  binding — as  con- 
clusive and  binding  as  a  decision  of  the 
same  Queen  in  Council  would  be  as  to 
any  matter  of  Canadian  or  other  colonial 
law.  It  is  the  decision  of  the  ultimate 
Court  of  Appeal  in  snch  matters.  And  I 
answer,  therefore,  the  first  of  the  two 
questions  which  I  proposed  to  myself  as 
follows :  The  order  complained  of  was 
an  order  in  the  suit  of  Martin  v.  Mac- 
honochie  (3)  warranted  by  the  established 
law  and  practice  ecclesiastical. 

But  of  course  there  remains  the  second 
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question,  whether  such  ecclesiastical  law 
or  procedure  is  forbidden  by  statute,  or 
inconsistent  with  any  principle  of  the 
English  general  law.  I  confess  that  it 
seemed  to  me,  at  first,  that  there  was 
great  difficulty  in  holding  snch  law  and 
practice,  as  applied  to  this  case,  to  be  in 
accordance  with  the  statute  and  Common 
Law. 

The  acts  complained  of  are  not  only 
ecclesiastical  offences,  but  statutory  mis- 
demeanours, which  by  law  may  be  dealt 
with  in  either  the  spiritual  or  temporal 
Court,  but  with  this  careful  provision 
that  the  offender  may  plead  his  conviction 
in  the  one  as  a  bar  to  proceedings  in  the 
other.  But  if  an  offence  repeated  after 
a  monition  can  be  dealt  with  as  a  con- 
tempt of  Court,  and  visited  as  a  con- 
tempt with  the  penal  consequences  due 
to  the  ecclesiastical  offence,  then,  as  in 
point  of  law  and  technically  he  is  not 
punished  for  the  offence,  but  for  the  con- 
tempt, he  may  be  proceeded  against  for 
the  very  same  acts,  either  in  the  Court  of 
his  bishop  or  the  Court  of  Common  Law. 

It  would  seem,  moreover,  to  be  incon- 
venient and  unreasonable  if,  where  in 
addition  to  the  positive  law,  there  is  a 
judicial  monition  to  obey  that  law  ex- 
tending over  a  man's  whole  life  he  could 
be  brought  up  from  any  part  of  the  pro- 
vince at  any  distance  of  time  to  answer 
a  charge  of  disregard  of  the  monition 
without  any  of  tho  safeguards  and  pro- 
tections which  are  thrown  around  the 
clerk  when  he  is  charged  with  the  breach 
of  the  law  itself.  And  this  not  only  in 
case  of  acts  so  clearly  defined  and  so 
easily  ascertained  as  in  the  present  case, 
bnt  of  monitions  against  drunkenness, 
brawling,  incontinence,  or  other  immo- 
rality, or  against  heresy,  or  false  teaching, 
or  the  like. 

But  the  answer  to  all  that  is,  in  my 
judgment,  to  be  found  in  what  I  have 
already  stated,  that  what  the  Court  is 
dealing  with  is  judicial  contempt  and  not 
the  offence ;  that  if  the  judicial  contempt 
had  occurred  in  any  other  suit,  civil  or 
criminal,  it  might  have  been  dealt  with 
in  exactly  the  same  way,  and  that  the 
contumacious  person  cannot  be  heard  to 
allege  the  character  of  his  own  miscon- 
duct as  giving  him  impunity,  in  respect  of 
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the  contempt.    Moreover,  the  snggestion 
that  he  might  be  in  effect  liable  to  be 
panished  twice  for  the  same  matters,  is, 
in  my  opinion,  a  snggestion  of  too  remote 
a  possibility  to  be  of  any  practical  effect. 
It  is  quite  clear  that  any  Court  or  Judge 
dealing  with  the  misdemeanour,  whether 
it  were  a  common  law  or  ecclesiastical 
offence,  would  take  into  consideration  the 
punishment  inflicted  for  the  contempt, 
as  a  criminal  Court  would  take  into  con- 
sideration  in  a  conviction  for  an  assault 
on  a  process  server  what  the  Civil  Court 
had  done  by  way  of  punishment  for  the 
contempt.     And  the  other  snggestion 
that  it  might  be  kept  over  a  man's  head 
all  his  lifetime  seems  to  me  sufficiently 
answered  by  this,  that  a  Judge,  whether 
of  the  High  Court  or  the  Court  Christian, 
may  be  trusted  and  must  be  trusted  that 
he  will  not  allow  the  process  of  contempt 
to  be  used  vexatiously  or  oppressively, 
and  that  the  proper  Court  of  Appeal  may 
be  trusted,  and  must  be  trusted,  to  control 
any  such  use  of  it.    And,  on  the  other 
hand,  there  is  scarcely  any  act  which  a 
clerk  is  ordered  to  do  or  to  abstain  from 
doing  which  is  not  in  itself  an  eccle- 
siastical offence,  and  if  it  were  to  be  held 
that  after  his  disobedience  the  whole 
machinery  of  application  to  the  bishop, 
the  commission,  letters  of  request  and 
formal  trial  were  to  be  gone  through, 
then  there  never  could  be  any  enforceable 
order  of  the  Court  of  Arches. 

I  can  see  no  distinction  in  this  respect  be- 
tween the  declaring  the  disobedient  clerk 
contumacious  and  suspending  him,  and 
declaring  him  contumacious  and  issuing 
a  significavii,  to  be  followed  by  a  writ 
de  contumace  capiendo.  And  it  would 
seem  hardly  consistent  with  any  juris- 
prudence or  any  system  of  law  that  a 
legal  order  of  a  competent  tribunal  is  to 
be  disobeyed  with  impunity  or  only  to  be 
enforced  by  a  new  suit,  and  then  another 
suit,  and  so  on  ad  infinitum. 

It  is  further  to  be  borne  in  mind  that 
no  one  is  obliged  to  accept  either  office  or 
benefice  in  the  Church.  A  man  who  be- 
comes a  solicitor  of  the  Court  knows 
that  he  is  liable  summarily  to  be  deprived 
of  his  office  and  sole  livelihood.  A  man 
who  enters  the  army  knows  that  he  is 
liable  to  be  summarily  dismissed.    So  a 


man  who  accepts  an  office  and  benefice  in 
the  Church  knows  that  he  is  liable  to  be 
dealt  with  in  respect  of  such  office  and 
benefice  by  his  ecclesiastical  superiors 
and  their  Judges  according  to  the  estab- 
lished law  and  practice  of  the  Courts 
Christian,  and  he  cannot  be  heard  to 
complain  to  the  lay  Court  of  anything 
which  is  done  to  him  according  to  such 
established  law  and  practice.  He  is  in 
the  same  position  as  a  Wesleyan  minister 
who  is  deprived  in  accordance  with  the 
law  and  constitution  of  that  body. 

I  ought  not  to  pass  over  a  matter 
which  for  a  long  time  appeared  to  me  a 
great  difficulty  in  the  case,  namely,  that 
the  suspension  appears  to  be  a  punish- 
ment for  the  offence  as  well  as  for  the 
contempt.  But  I  have  arrived  at  the 
conclusion  that  it  is  not  really  so ;  that 
Mr.  Mackonochie  was  distinctly  and 
clearly  brought  before  the  Court  for  the 
contumacy  and  punished  for  the  con- 
tumacy, the  character  and  dates  of  the 
acts  being  only  referred  to  to  shew  the 
nature  and  persistency  of  the  perverse 
disobedience.  The  application  to  the 
Court  was  as  follows  :— "  That  it  may  be 
declared  by  the  Court  that  the  Rev.  A. 
H.  Mackonochie  has  not  obeyed  the 
monition,  and  also  the  further  monition 
in  the  particulars  hereinbefore  set  forth, 
and  will  further  ask  that  the  monitions 
may  be  enforced  as  to  the  Court  may 
seem  meet,  and  that  the  Court  may  take 
such  further  or  other  steps  in  the  matter 
as  justice  may  require,  and  that  the  Kev. 
A.  H.  Mackonochie  may  be  condemned 
in  the  costs  of  these  proceedings." 

This  was  the  application  of  which  Mr. 
Mackonochie  had  notice,  and  it  was  this 
on  which  the  Judge  proceeded. 

I  cannot  help  adding  this,  that  except 
to  the  parties  immediately  concerned  and 
their  partisans,  the  whole  matter  seems 
to  me  of  little  practical  moment.  If  the 
order  of  the  Queen's  Bench  were  affirmed 
the  only  result  would,  I  should  imagine, 
be  that  in  any  future  case  the  Court 
would  take  care  that  its  decisions  should 
not  be  contemned  with  impunity.  The 
sentence  would  be  postponed  to  give  the 
offender  an  opportunity  of  escaping  with 
a  light  or  nominal  punishment  on  shew- 
ing his  actual  conformity  to  the  law  and 
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promising  due  obedience  for  the  future, 
or  a  sentence  would  be  passed  actually 
suspending  the  offending  clerk  quousque, 
that  is  to  say,  until  he  should  have 
expressed  to  the  Court  and  his  ordinary 
his  contrition  for  the  past  and  his  solemn 
promise  as  a  Christian  minister  to  be 
canonically  obedient  for  the  future.  And 
this  is  practically  what  has  been  done  here, 
for  I  cannot  doubt  that  on  application, 
accompanied  by  snch  expression  and  pro- 
mise, the  suspension  could  and  would  be 
relaxed . 

In  the  result  I  give  my  voice  for  the 
appellants,  and  am  of  opinion  that  the 
order  of  the  Court  of  Queen's  Bench 
should  be  reversed,  with  the  usual  con- 
sequences as  to  costs  in  the  Court  below 
and.  in  this  Court. 

Lord  Coleridge,  C.J. — It  is  necessary 
in  this  case  to  set  forth  the  exact  state  of 
the  facts  upon  which  the  suspension 
questioned  by  Mr.  Mackonochie  was  de- 
creed by  Lord  Penzance,  because  impor- 
tant as  the  case  in  some  respects  is,  and 
great  as  may  be  the  interest,  in  some 
minds  at  least,  which  the  discussions 
upon  it  have  excited,  the  decision  of  it 
turns  upon  the  exact  state  of  facts  ex- 
isting when  the  suspension  issued  and 
the  exact  legal  forms  with  which  its 
issuing  was  accompanied.  I  believe  no 
member  of  the  Court  doubts  that  Mr. 
Mackonochie  might  have  been  quite 
rightly  subjected  to  the  sentence  which 
is  questioned,  if  the  acts  of  which  he  is 
accused  had  been  proved  against  him  in 
a  properly  constituted  suit,  apd  by  proper 
evidence. 

There  was  such  a  suit  brought  before 
Sir  Robert  Phillimore,  then  Dean  of  the 
Arches,  by  letters  of  request  from  the 
Bishop  of  London,  in  1874.  In  that  suit 
he  was  pronounced  guilty  of  having  done 
certain  acts  in  the  celebration  of  divine 
worship  which  were  ecclesiastical  offences, 
was  suspended  ab  officio  for  six  weeks  and 
admonished  to  abstain  for  the  future 
from  doing  those  specified  acts.  In  June, 
1875  (an  appeal  to  the  Privy  Council 
which  was  abandoned,  accounting  for  the 
delay),  Mr.  Mackonochie's  suspension 
was  published,  and  the  monition  was 
served  upon  him.  In  March,  1878, 
notice  was  given  him  that  it  was  alleged 
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he  had  disobeyed  the  monition  and  re- 
peated the  forbidden  acts,  and  that  ap- 
plication would  be  made  to  the  Court  of 
Arches  to  enforce  the  monition  as  to  the 
Court  might  seem  meet.  He  did  not 
appear  before  the  Court  upon  the  hearing, 
which  took  place  on  this  notice.  A 
second  monition  was  issued  on  the  29th 
of  March,  1878,  by  Lord  Penzance,  who 
had  succeeded  Sir  Robert  Phillimore  as 
Dean  of  the  Arches,  declaring  that  Mr. 
Mackonochie  had  not  obeyed  the  first 
monition,  and  further  admonishing  him 
to  abstain  for  the  future  from  the  spe- 
cified acts.  On  the  20th  of  April,  1878, 
he  had  a  further  notice,  stating  that  he 
had  repeated  the  forbidden  acts  subse- 
quently to  the  last  monition,  i.e..  on  the 
31st  of  March  and  7th  of  April,  1878, 
and  that  the  Court  was  to  be  asked  on 
the  11th  of  May  to  enforce  its  monitions, 
as  to  it  might  seem  meet.  Copies  of  the 
affidavits  in  support  of  the  allegation  that 
he  had  repeated  the  forbidden  acts,  and 
generally  in  support  of  the  application, 
were  served  with  the  notice.  Mr.  Mac- 
konochie did  not  appear,  and  Lord  Pen- 
zance,  after  reading  the  affidavits,  and 
reserving  judgment,  finally  decided  that 
Mr.  Mackonochie  had  disobeyed  and  con- 
travened the  monitions  of  the  Court, 
decreed  him  to  be  suspended  ab  officio  et 
beneficio  for  three  years,  and  condemned 
him  in  costs.  The  majority  of  the 
Queen's  Bench  Division  have  granted  a 
prohibition  against  this  sentence,  and 
the  question  before  us  is  whether  this 
prohibition  is  right. 

Mr.  Mackonochie  is  a  clerk  in  holy 
orders ;  he  has  been  charged  before  an 
Ecclesiastical  Court  with  having  com- 
mitted a  series  of  ecclesiastical  offences, 
and  the  Court  has  passed  a  sentence  on 
him  for  these  offences,  which,  under 
certain  circumstances,  it  was  competent 
to  pass.  I  express  no  opinion,  and  I 
have  formed  none,  whether  Mr.  Mac- 
konochie has  or  has  not  in  fact  defied 
the  law.  But  if  he  or  any  other  clergy- 
man has  deliberately  refused  obedience 
to  the  law  of  the  Established  Church,  no 
lawyer  can  desire  that  he  should  go  un- 
punished, or  wish  to  be  astute  to  preserve 
him  in  an  office  which  he  uses  to  defeat 
some  of  the  chief  objects  for  which  the 
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office  was  created.  We  have  here,  there- 
fore, a  person,  an  offence  and  a  punish- 
ment, all  within  the  jurisdiction  of  the 
Ecclesiastical  Court.  It  follows  that  the 
Ecclesiastical  Court  ought  not  to  be  pro- 
hibited, unless  in  the  course  of  its  pro- 
ceedings it  has  done,  or  attempted  to  do, 
"  something  manifestly  out  of  its  juris- 
diction, or  contrary  to  the  law  of  the 
land."  I  use  the  words  of  Littlodale,  J., 
delivering  the  judgment  of  the  Court  in 
Ex  parte  Smyth  (24),  expressly  approved 
of  and  adopted  by  Lord  Wensleydale  in 
Ex  parts  Story  (51).  If  it  has  done  or 
attempted  to  do  either,  then  undoubtedly 
prohibition  ought  to  go. 

Three  questions  at  least  appear  to  me 
to  arise,  and  to  require  solution  in  order 
to  arrive  at  a  decision  in  this  case. 

1.  Is  there  still  existing  and  depending 
in  the  Ecclesiastical  Court  a  suit,  in 
which  the  last  monition,  and  the  suspen- 
sion consequent  upon  disobedience  to  it, 
can  be  regarded  as  a  step  or  proceeding ; 
or  was  this  monition  a  fresh  proceeding 
to  correct,  and  the  consequent  suspension 
a  punishment  inflicted  for,  a  fresh  of- 
fence ?  Or,  perhaps,  this  question  may 
be  also  put  thus  :  Is  this  alleged  conduct 
of  Mr.  Maekonochie,  though  capable  of 
being  treated  as  a  fresh  ecclesiastical 
offence,  also  a  contempt  of  the  continuing 
order  of  the  Court,  and  liable  therefore 
to  be  punished  as  contempt  or  con- 
tumacy ? 

2.  Next,  assuming  that  it  is  a  contempt 
and  may  be  so  treated,  can  contempt  or 
contumacy,  by  the  established  law  and 
practice  of  the  Ecclesiastical  Courts,  be 
punished  by  suspension  on  summary 
process  ? 

3.  Supposing  contempt  or  contumacy 
cannot  be  so  punished  according  to  the 
established  law  and  practice  of  the  Eccle- 
siastical Court,  is  the  awarding  of  such 
a  punishment  to  it  an  excess  of  juris- 
diction, or  an  error  in  procedure  only,  cor- 
rigible upon  appeal,  and  not  ground  for 
prohibition  ?  I  will  endeavour  as  shortly 
as  I  can,  to  consider  these  questions  in 
their  order ;  though,  in  considering 
them,  no  doubt  a  number  of  other  ques- 
tions immediately  arise  and  must  be  dis- 
cussed. 

Now  upon  the  first  hearing  and  deter- 


mination of  the  case  by  Sir  Robert 
Phillimore,  in  1874,  he  undoubtedly  ap- 
pended to,  or  made  part  of  his  sentence 
of  suspension  (I  do  not  think  it  material 
which  form  of  words  is  used),  a  monition 
to  Mr.  Maekonochie  to  abstain  for  the 
future  from  the  practices  for  which  he 
was  condemned  and  punished.  What  is 
the  effect  of  this  monition?  Does  it 
keep  the  suit  alive  for  ever ;  or,  at  any 
rate,  is  it  an  order  the  duration  of  the 
force  of  which  is  indefinite,  and  dis- 
obedience to  which  is  punishable  in  some 
shape  by  the  Court,  as  long  as  the  man 
lives  upon  whom  it  has  been  made  ? 

No  doubt  the  word  "  monition  "  in  eccle- 
siastical procedure  has  various  senses  ; 
and,  in  the  whole  discussion  to  which 
this  word  and  this  question  give  rise,  it 
is  important  never  to  forget  the  peculiar 
character  of  the  Court  Christian — to  use 
old  language — the  objects  for  which  it 
existed  and  the  purposes  which,  if  it  did 
its  duty,  it  endeavoured  to  effect.  It 
existed  for  the  reformation  of  manners  : 
and  its  object  was  the  soul's  health. 
"  Ecclesiastic®  jurisdictionis  exercendse 
nervi  sunt  poena)  et  censurre  ecclesiastic©," 
says  Oaghton,  tit.  czxxvii.  note,  a  1,"  and 
in  the  language  of  the  canonists  there  is 
a  distinction  to  be  observed  between  pcenw 
and  censures.  In  the  BibHotJieca  of  Fer- 
raris in  the  articles  Centura  and  Pmna 
this  distinction  will  be  found  carefully 
made.  A  censure,  as  I  understand  him, 
is  something  imposed  or  prohibited  for  the 
purpose  of  improving  the  subject  of  the 
sentence  for  the  future — punishments  or 
poena  are  like  a  civil  or  criminal  fine  or 
punishment :  "  Contra  incorrigibles  a 
Jure  canonico  statutes."  Censures  are 
three :  suspension,  excommunication,  and 
interdict;  punishments  are  various,  but 
they  include  suspension,  deposition  or 
deprivation,  and  degradation.  Suspen- 
sion may  be  either  a  censure  or  a  punish- 
ment; if  a  censure  it  must  be  preceded 
by  monition,  but  not  so  if  a  punishment. 
"  Suspensio  enim  ubi  est  censnra  requirit 
omnino  monitiones;  ubi  est  poena  eas 
minime  requirit." — Ferraris,  Siupensio. 
This  also  is  the  result  as  it  seems  to  me 
of  much  elaborate  and  minute  disquisi- 
tion to  be  seen,  if  any  one  cares  to  study 
the  subject,  in  Van  Espen,  part  in.- tit.  xi. 
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cape.  3  and  7  of  his  Jus  Ecclesiasticum ; 
and  also  in  the  second  and  third  chapters 
of  bis  Tractatus  Historico-Ganonicus  do 
Censuris  E  celestas  ticis,  which,  though 
chiefly  occupied  with  the  subject  of  ex. 
communication,  yet  when  it  uses  general 
language  is  to  be  taken,  I  apprehend,  as 
using  it  with  respect  to  all  ecclesiastical 
censures.  It  is  so  laid  down  also  in 
Gibson,  1047,  quoting  two  paragraphs, 
which  I  am  unable  to  verify,  according 
to  his  citation  from  the  Extravagants,  in 
one  of  which  there  is  the  statement  that 
upon  some  offences  suspension  follows 
ipso  facto  (107).  Monitions  come  under 
the  head  neither  of  censures  nor  of 
punishments,  as  far  as  I  know,  in  the  old 
canonists.  In  the  days  of  Hostiensis  and 
De  Burgo,  and  even  in  the  days  of  Bar- 
bosa  and  Van  Espen,  a  monition  was, 
what  the  very  word  implies,  a  warning 
to  an  offender  that,  if  he  did  not  reform 
his  manners  or  cease  his  offence,  the 
Church  would  visit  him  with  censure. 
The  trine  monition,  so  often  spoken  of  as 
founded  upon  Scripture,  and  as  a  con- 
dition precedent  to  the  legality  of  certain 
censures,  had  this  moral  object,  and  was 
in  accordance  with  the  at  least  professedly 
moral  character  of  the  tribunals  which 
issued  it.  No  doubt  the  word  now  means 
something  different;  but  I  think  the 
original  meaning  of  the  word,  and  the 
thing  which  it  originally  signified,  should 
be  steadily  borne  in  mind.  Indeed,  I 
must  repeat,  at  the  risk  of  being 
wearisome,  that  the  character  of  the 
Courts,  and  their  objects,  are  in  my  mind 
cardinal  to  a  right  judgment  on  their 
procedure.  So  far  as  this  procedure  has 
been  altered  by  or  is  subject  to  Acts  of 
Parliament,  the  Acts  must  of  course  be 
construed  like  any  other  Act ;  but  so  far 
as  it  has  not,  analogies  drawn  from  the 
procedure  of  ordinary  civil  courts,  and 
even  still  more  ordinary  criminal  courts, 
are  sure  I  think  to  be  misleading. 

(107)  Since  the  delivery  of  this  judgment  I 
have  been  informed  by  Mr.  Droop  that  Gibson  as 
■well  as  Lyndwood  cites  as  "  Extra"  the  Decretal 
of  Gregory;  and  in  that  Decretal  I  have  since 
found  and  verified  the  passage.  Gibson's  inac- 
curacy is  well  known  to  those  who  have  had  much 
to  do  with  his  book,  but  in  this  instance  it  was 
my  own  knowledge  and  not  his  accuracy  which 
wa«  in  fault.—  C. 
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Monitions,  then,  giving  an  opportunity 
for  repentance  and  amendment  forewent 
originally  sentences  whether  of  censure 
or  punishment,  and  were  in  many  cases 
essential  to  their  validity.  Somewhat 
departing  from  its  original  sense,  but  yet 
with  some  of  its  original  sense  still  pre- 
served in  it,  the  word  came  to  mean  steps 
in  procedure,  process  in  fact  in  the  course 
of  a  suit.  A  monition  issues  to  compel 
appearance,  to  produce  a  document,  to 
file  an  answer,  to  undergo  examination 
and  cross-examination,  and  so  forth. 
These  monitions  are  described  as  instru- 
ments adopted  by  the  Ecclesiastical 
Courts  which  require  an  act  to  be  done  ; 
3  Burn,  191,  ed.  1842.  They  order  the 
act  to  be  done,  speaking  generally,  "under 
pain  of  law  and  contempt  thereof,"  and 
they  are,  what  they  purport  to  be,  not 
sentences,  or  censures  or  punishments, 
but  orders  of  the  Court  to  be  obeyed, 
and  if  they  are  obeyed  (I  shall  consider 
by-and-by  what  is  the  consequence  of 
disobedience),  their  force  is  over,  and, 
like  any  other  orders  which  have  served 
their  purpose,  they  are  at  an  end. 

Then  there  is  another  kind  of  monition 
forming  part  of  or  appended  to  a  sen- 
tence, when  the  sentence  itself  inflicts  a 
censure  or  a  punishment.  In  these  the 
form  is  the  same;  the  person  against 
whom  the  monition  is  directed  is  monished 
or  warned  to  do  or  not  to  do  something 
on  pain  of  the  law  and  contempt  thereof ; 
and  this  kind  of  monition  requires  to  be 
more  fully  examined.  First,  this  sort  of 
monition  does  not  appear  to  me  to  be 
correctly  described  as  part  of  the  cen- 
sure or  punishment.  It  is  said,  indeed, 
aud  by  persons  entitled  to  the  utmost 
respect,  that  a  monition  is  in  itself  some- 
times a  censure  or  a  punishment.  I 
venture,  with  great  deference,  to  doubt 
this.  Admonition  is  certainly  spoken  of 
as  a  punishment  in  the  Report  of  the 
Ecclesiastical  Commissioners  in  1832,  p. 
54,  and  elsewhere,  to  which  so  mnch 
authority  is  not  unjustly  attributed. 
And  in  Mr.  Coote's  Practice  of  the 
Ecclesiastical  Courts,  pp.  110  and  197, 
monition  is  classed  amongst  censures  or 
punishments.  And  it  is  so  spoken  of  by 
Sir  Robert  Phillimore,  professing  in  this 
matter  to  do  no  more  than  follow  tho 
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writers  who  had  preceded  him.  As  to 
the  report,  without  staying  to  discuss  the 
authority  of  its  statements  in  a  Court  of 
law,  it  is  enough  to  say  that,  if  the  pas- 
sage I  have  referred  to  be  looked  at,  it 
will  be  clear  that  the  commissioners  are 
not  affecting  to  speak  with  technical 
accuracy,  and  are  using  general  or 
popular  language.  Nor  do  I  at  all  ques- 
tion that,  for  purposes  of  popular  intelli- 
gence, a  man  who  is  monished  not  to  do 
what  he  has  been  doing,  or  to  do  what  he 
has  not  been  doing,  and  to  pay  costs 
(which  is  the  almost  universal  addition 
to  such  a  sentence),  may  very  well  be  said, 
in  popular  language,  to  be  censured  or 
punished. 

In  Mr.  Coote's  book  he  places  moni- 
tion as  the  appropriate  censure  against 
four  of  the  more  ordinary  offences  for 
which  clergymen  are  subjected  to  proceed- 
ings before  an  ecclesiastical  Judge.  The 
cases  cited  respectively  in  support  of  the 
assertion  that  monition  is  the  appropriate 
censure  in  these  four  cases,  are  Gates  v. 
Chambers  (108),  Smith  r.Lovegrove  (109), 
Hodgson  v.  Billon  (74),  Taylor  v.  Morley 
(110).  In  neither  of  these  cases  is  there 
a  word  in  the  sentence  as  to  censure  or 
punishment.  The  sentence  in  three  of 
them  is  a  warning  not  to  repeat  conduct, 
which  has  been  ascertained  to  be  illegal 
by  the  sentence  itself.  In  Qates  v. 
Chambers  (108)  there  was  no  sentence  at 
all,  and  Sir  John  Nicholl  absolved  the 
defendant  from  all  kind  of  moral  blame. 
In  Taylor  v.  Morley  (110)  Sir  Herbert 
Jenner  expressly  declines  to  inflict  any 
punishment.  The  other  two  were  cases 
of  bona  fide  dispute  as  to  the  necessity 
for  licenses.  None  of  them  justify  the 
use  which  Mr.  Goote  has  made  of  them. 
Nor  does  Oaghton  bear  him  out ;  Ough- 
ton,  who  is  cited  as  "  a  great  authority," 
and  called  one  of  the  two  "  oracles  of  our 
own  practice" (Godolphin  being  theother), 
by  Lord  Stowellin  Biggs  v.  Morgan  (111) 
— Oughton  says  that  the  things  "  quoe 
tarn  ecdesiasticis  quam  laicis  possunt  in- 
fligi  sunt  monitio,  qufe  prteparatoria  est, 
plerumque  precedens  ecclesiasticas  cen- 

(108)  2  Add.  177. 

(109)  2  Lee,  162. 

(110)  1  Curt.  470. 

(111)  3  Philli.  329. 


suras"  (vol.  i.  p.  213,  ed,  1738),  lan- 
guage, as  I  think,  expressly  and  pointedly 
excluding  and  distinguishing  monitions 
from  those  censures,  which  it  prepares 
for  and  precedes.  In  the  cases  I  have 
been  able  to  refer  to,  which  end  in  mere 
monition,  there  was  almost  always  some 
real  dispute;  and  the  Judges  who  de- 
cided them  appear  to  have  thought  that 
making  the  defendant,  who  was  in  the 
wrong  in  the  dispute,  pay  the  whole  or 
(sometimes)  a  portion  only  of  the  costs, 
was  punishment  enough;  and  to  have 
abstained  of  set  purpose  from  anything 
which  could  be  called  in  ecclesiastical 
law  either  punishment  or  censure.  1 
have  protested  against  analogies  from 
our  criminal  law,  as  likely  to  mislead ; 
but  I  am  nevertheless  tempted  to  ask 
whether,  in  any  book  of  practice,  or  even 
in  popular  language,  the  setting  a  man 
free  on  his  own  recognisance  to  come  up 
for  judgment,  if  ever  it  should  be  re- 
quired, has  ever  been  called  either  a 
punishment  or  a  censure  ? 

What,  then,  is  the  true  character  of  the 
monition  which  we  have  here  to  consider, 
not  professing  to  be  itself  the  sentence, 
but  appended  to  the  sentence,  and  at 
least  in  terms  and  apparently  containing 
the  orders  of  the  Court,  after  the  punish- 
ment inflicted  by  it  has  been  fully  under- 
gone ?  It  must  be  borne  in  mind  that 
the  Courts  Christian,  and  they  only,  ad- 
ministered the  procedure  by  which  the 
Church  conducted  in  public  the  discipline 
of  its  members.  No  one  can  read  a  trea- 
tise on  ecclesiastical  law  without  perceiv- 
ing that  the  Courts  owe  their  origin  to 
the  claim  of  the  Church  to  regulate  the 
life  of  those  belonging  to  it,  and  to  en- 
force upon  them  the  moral  and  religious 
obligations  resulting  from  their  profes- 
sion. The  most  perfunctory  glance  at 
the  Prolegomena  of  Van  Espen,  at  the 
Preface  of  Thomassinus  or  Thomassin, 
at  the  early  chapters  of  the  Instiintiones 
Canonicce  of  Devotus  (especially  the  3rd 
section),  or  indeed  at  any  other  writer 
of  authority  on  canon  law,  will  shew  us 
that  the  law  professed  to  be  founded  on 
Scripture,  to  be  as  the  very  word  signifies, 
a  rule  of  life,  and  that  the  Bishops  and 
other  Church  authorities  professed  to  en- 
force it  for  moral  and  religious  objects, 
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and  originally  by  sentences  of  moral  and 
religious  obligation  only,  which  appealed 
entirely  to  the  heart  and  conscience. 
Originally  no  Conrt  Christian  conld  in- 
flict  any  temporal  punishment.  In  prin- 
ciple, therefore,  there  is  nothing  to  sur- 
prise ns  that  a  Church  Court  should 
proceed,  after  warning,  to  pass  a  sentence 
of  censure  or  of  punishment  for  some- 
thing declared  upon  authority  to  be  a 
breach  of  the  Church  law,  and  should  add 
to  its  sentence  an  order  to  the  party  not  to 
repeat  conduct  which  had  been  declared 
to  be  wrong.  Once  admit  (which  I 
think  cannot  seriously  be  disputed)  that 
Church  Courts  are,  according  to  their 
idea,  not  Courts  for  settling  temporal 
disputes  between  man  and  man,  but  or- 
gans of  the  Church  for  enforcing  disci- 
pline, and  it  follows  at  once  that  the 
power"  to  make  such  orders  as  wo  have 
before  ns  here,  to  do  or  to  abstain  from 
doing  something  ascertained  respectively 
to  be  right  or  wrong,  is  part  of  their 
very  essence,  and  that  without  such 
power  their  use  in  many  cases  would  be 
gone.  Take,  for  example,  the  case  of  an 
incestuous  marriage,  a  marriage  I  will 
suppose  not  incestuous  only  because 
within  some  of  the  more  remote  prohi- 
bited degrees,  but  because  the  sense  of 
modern  civilised  mankind  would  univer- 
sally recoil  from  it ;  say  of  a  brother  and 
a  sister.  Before  Lord  Lyndhurst's  Act,  I 
believe,  such  a  marriage  was  voidable 
only  by  the  decree  of  an  Ecclesiastical 
Court.  Suppose  a  suit  to  avoid  it,  and 
the  marriage  avoided,  and  suppose  fur- 
ther some  penance  enjoined,  and  (what 
was  done  with  great  particularity  by 
Lord  Stowell  in  Burgess  v.  Burgess  (SO), 
an  order  made  to  cease  for  the  future 
from  the  incestuous  cohabitation,  to  pre- 
vent and  to  put  an  end  to  which,  and  not 
merely  to  punish  which,  was  the  very 
object  of  the  suit.  If  I  have  rightly 
understood  the  arguments  of  Mr.  Charles 
and  Dr.  Phillimore,  when  the  penance 
had  been  performed,  the  cohabitation 
conld  be  resumed  with  perfect  impunity 
as  far  as  the  Court  is  concerned;  the 
Court  could  be  defied ;  and  the  only 
means  anyone  could  take,  who  wished  to 
t  an  end  to  the  abomination,  would 
a  series  of  fresh  suits  from  timo  to 
Voi-  49.— Q.B.,  CP.,  &  Exch. 


time,  till  the  patience,  or  the  purse,  of 
the  sinners  was  exhausted.  Bearing  in 
mind  the  object  and  the  character  of  the 
Court,  such  a  contention  appears  to  me 
absolutely  inconsistent  with  them.  If 
an  Act  of  Parliament  said  so,  and  if  thero 
were  decisions  of  authority  which  estab- 
lished such  a  state  of  things,  I  could 
only  submit  to  them ;  but  it  would  re- 
quire an  Act  of  Parliament,  or  a  decision 
direct  in  point,  and  binding  on  me  judi- 
cially, to  make  me  do  so. 

Nor  from  the  point  of  view  which  I 
am  endeavouring  steadily  to  keep  to, 
namely,  the  Church  or  ecclesiastical,  is 
the  consequence  ono  whit  less  inconve- 
nient or  less  inconsistent  with  the  very 
character  of  the  Court  if  the  present 
prohibition  is  upheld.  Tho  question  in 
the  case  before  us  in  the  Church  Court 
was  a  question  of  ritual,  whether  certain 
acts  were  or  were  not  permissible  by  the 
law  of  the  Established  Church  in  the 
most  solemn  ceremony  of  Christian  wor- 
ship. Ritual  in  itself  may  be,  no  doubt 
sometimes  is,  a  matter  of  great  indif- 
ference, or  the  difference  respecting  it 
may  go  no  deeper  than  a  difference  of 
tastes.  But  it  may  be  made  to  symbo- 
lise, and  even  to  express,  doctrines  or 
practices  of  the  utmost  practical  impor- 
tance. The  ritual  acts  dono  by  Mr.  Mac- 
konochie were  of  the  latter  sort.  They 
were  done,  and  they  were  avowed  by 
him  to  be  dono,  as  symbols  or  expres- 
sions of  doctrines  and  practices  which 
very  large  numbers  of  the  members  of 
the  Established  Church  (I  do  not  know, 
•  and  I  therefore  do  not  express  any  opi- 
nion which  way  the  absolute  majority 
inclines ;  but  at  any  rate  which  large 
numbers)  regard  as  abject  and  mis- 
chievous superstition.  Many  persons 
wish  to  prevent,  if  possible,  practices 
which  they  so  regard  from  receiving 
the  sanction  of  law  within,  and  becoming 
part  of  the  legal  ceremonial  of,  the  national 
Church  of  this  country  established  and 
maintained  by  law.  The  highest  Eccle- 
siastical Court  in  the  country  had  deli- 
berately determined  the  acts  to  be  un- 
lawful, whatever  they  signified.  But  Mr. 
Mackonochie  repeated  the  acts,  and  stea- 
dily defied  the  law.  He  was  told  autho- 
ritatively what  the  law  was  by  the  Dean 
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of  the  Arches ;  he  was  punished  lightly 
for  disobeying  it ;  but  he  was  told  that 
he  must  not  repeat  his  acts  of  disobe- 
dience. If  in  matter  of  fact,  there  has 
ever  existed  a  practice  in  the  Courts 
Christian  to  append  to  their  sentences 
monitions  such  as  the  monition  here, 
capable  of  being  enforced,  as  it  is  pro- 
posed to  enforce  this,  it  is  snrely  a  prac- 
tice whioh  it  is  desirable,  if  it  be  lawful, 
to  uphold. 

And  if  in  any  case  it  is  desirable, 
surely  it  is  in  this  case.  If  it  cannot  be 
upheld,  it  is  hardly  extravagant  to  say 
that,  unless  in  every  case  the  extremest 
sentence  warranted  by  law  is  to  be  passed 
in  the  first  instance,  the  discipline  of  the 
Church,  so  far  as  it  depends  upon  its 
Courts,  is  practically  at  an  end.  The 
strong  and  sensible  observations  of  Lord 
Stowell  in  Mr.  Stone's  Case  (112)  were 
indeed  made  in  a  case  of  doctrine ;  but 
they  are  to  the  full  as  true  in  a  case  of 
ritual  practices,  whether  these  ritual 
practices  are  or  are  not  performed  for 
the  sake  of  the  doctrine  which  they  ex- 
press. "That  any  clergyman,"  says 
Lord  Stowell,  "  should  assume  the  liberty 
of  inculcating  his  own  private  opinions,  in 
direct  opposition  to  the  doctrines  of  the 
Established  Church,  in  a  place  set  apart 
for  its  own  public  worship,  is  not  more 
contrary  to  the  nature  of  a  national 
Church  than  to  all  honest  and  rational 
conduct.  ...  It  would  be  a  gross  con- 
tradiction of  its  fundamental  purpose  to 
say  that  it  is  liable  to  the  reproach  of 
persecution,  if  it  does  not  pay  its  minis- 
ters fpr  maintaining  doctrines  contrary 
to  its  own."  The  right  and  appropriate 
mode  of  dealing  with  a  man  who  will  not 
conform  to  the  rules  of  the  society  to 
which  he  belongs,  and  from  which  he 
derives  his  status  and  his  pay,  is  to  re- 
move him  from  the  place  he  holds  in  it, 
and  probably  a  person  so  removed  would 
command  no  public  sympathy  in  his  re- 
moval. Here  it  is  said  that  the  right  and 
appropriate  punishment  (if  there  is  any, 
which  is  disputed)  would  have  been  by 
significavit  and  imprisonment ;  but  as  this 
is  a  punishment  for  obvious  reasons  in 
many  cases  impossible  to  enforce,  though 

(112)  1  Hag.  Cons.  428. 


the  form  of  words  varies,  it  is  in  sense 
and  substance  the  same  thing  as  saying 
that  there  is  no  right  and  appropriate 
punishment  at  all.  Unless  a  man  is  to 
be  sent  to  prison  for  disobedience,  there 
are,  if  Mr.  Charles  and  Dr.  Phillimore 
be  right  (and  if  I  understand  my  brother 
Brett,  he  thinks  that  they  are  right),  no 
means  of  enforcing  obedience  in  matters 
of  ritual,  however  important,  except  the 
making  every  particular  act  or  set  of 
acts  of  alleged  ritual  irregularity,-  the 
subject  of  separate  and  distinct  suits  in 
Court ;  and  as  the  exception  is  practi- 
cally absurd,  there  are,  in  fact,  according 
to  this  argument,  no  means.  So  that  in 
the  case  of  the  setting  up  of  an  idola- 
trous image,  or  the  conducting  an  idola- 
trous procession,  a  clerk  cannot  be  com- 
pelled to  take  down  one  or  discontinue 
the  other,  after  he  has  undergone  his 
sentence,  without  in  every  case  a  fresh 
suit  with  all  its  formalities ;  a  conclusion 
which  the  sincere  respect  I  entertain  for 
those  who  have  arrived  at  it  alone  pre- 
vents me  from  describing  as  I  think  it 
deserves. 

But  after  all,  this  may  be  so ;  and  it 
may  be  said  with  mnch  truth,  that  all  I 
have  been  saying,  admitting  it  to  be 
all  true,  comes  to  no  more  than  this, 
that  from  a  certain  point  of  view, 
and  for  certain  purposes,  the  procedure 
adopted  by  Sir  Robert  Phillimore  and 
Lord  Penzance  is  at  all  events  desirable, 
and  that  it  does  not  shew  that  it  is  law- 
ful, or  has  been  authorised.  No  doubt  it 
does  not.  And  there  are  objections,  said 
to  be  formidable,  to  what  has  been  done. 

It  has  been  questioned  whether  there 
is  any  right  to  append  an  order  purport- 
ing  to  affect  future  conduct  to  the  defi- 
nitive sentence  in  a  suit ;  and  whether  if 
it  is  appended  it  has  any  legal  force. 
As  to  the  fact,  it  has  been  done  too  often 
for  me  to  entertain  the  slightest  donbt 
that  it  is  part  of  the  established  and  re- 
cognised procedure  of  the  Ecclesiastical 
Courts.  It  has  been  done  in  times  com- 
paratively modern  by  Dr.  Lushington, 
by  Sir  Herbert  Jenner,  by  Sir  John 
Nicholl,  by  Lord  Stowell.  It  has  been 
done  in  times  more  ancient,  as  many  of 
the  precedents  cited  to  us  from  the  re- 
turn of  Mr.  Eothery  demonstrate.  I 
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agree  in  thinking  that  some  of  these  lat- 
ter cases  are  open  to,  and  for  myself  I 
concur  in,  the  disparaging  remarks  which 
have  been  made  npon  them.  I  think 
them,  however,  strong  to  shew  that  the 
practice  existed;  whether  these  cases 
are  good  and  just  examples  of  it,  is  an- 
other  matter.  Then,  if  the  practice  ex- 
isted, was  it  a  practice  to  append  to  sen- 
tences orders  which  seemed  on  the  face 
of  them  to  direct  future  conduct,  which 
yet  had  and  were  intended  and  known 
to  have  no  such  power  ?  It  is  to  me 
incredible,  I  say  so  with  true  respect  and 
deference  for  at  least  one  great  autho- 
rity, who  has  come  to  an  opposite  con- 
clusion, that  Lord  Stowell  and  Sir  John 
Nicholl,  for  example,  would  have  given 
the  precise  and  definite  directions  they 
did  for  future  conduct  in  the  cases  of 
Burgess  v.  Burgess  (80),  and  Blachmore 
v.  Brider  (29),  and  Sir  Herbert  Jenner 
in  Bnrder  v.  Langley  (56),  and  Neiobery 
v.  Ooodurin  (84),  if  these  directions  were 
of  no  legal  force  or  validity ;  if  all  these 
Judges  intended  was  to  give  notice  that 
in  case  of  disobedience,  and  in  case  of  a 
fresh  suit  for  fresh  acts  of  disobedience, 
not  otherwise,  and,  of  course,  in  case  they 
happened  respectively  to  be  the  Judges 
trying  the  fresh  suits,  the  punishment 
to  be  awarded  in  those  fresh  suits  would 
be  or  might  be  much  heavier  on  the 
offenders.  Such  does  not,  I  will  own, 
appear  to  me  to  be  the  fair  and  reason- 
able construction  of  the  language  used 
by  those  Judges ;  there  is  nothing  in 
their  language  to  shew  that  they  were 
making  anything  but  ordinary  and  every- 
day decrees ;  and  they  seem  to  me  to  be 
witnesses  who  prove  conclusively  the 
constant  prevalence  in  these  Courts  of 
a  practice  the  very  existence  of  which  is 
disputed.  I  answer,  therefore,  my  first 
question  thus :  whether  the  suit  in 
which  the  monition  before  us  was  issued 
is  kept  alive  by  the  monition  or  not  I 
will  not  take  upon  me  to  determine ;  but 
I  think  there  is  abundance  of  authority 
to  shew  that  the  Courts  Christian  have, 
as  far  back  as  evidence  reaches,  as- 
serted a  jurisdiction  over  the  future  con- 
duct of  parties  in  a  suit  before  them, 
where  the  conduct  of  those  parties  has 
been  the  subject  of  the  suit ;  and  as  I 
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think  this  assertion  a  perfectly  natural 
one  for  the  Court  Christian  to  make,  so 
do  I  not  believe  that  it  was,  or  was  ever 
intended  to  be,  merely  verbal  and  inca- 
pable of  being  enforced  in  act. 

II.  Then  arises  the  second  question, 
assuming  that  the  course  and  practice  of 
the  Courts  Christian  do  warrant  the  ap- 
pending of  a  monition  to  a  definitive  sen- 
tence, can  disobedience  to  snoh  a  moni- 
tion be  punished  either  at  all,  or  at  any 
rate,  by  suspension  P  It  is  said,  and  as 
the  assertion  has  not  been  controverted 
at  the  bar,  and  I  have  no  knowledge  of 
my  own  whioh  enables  me  to  controvert 
it,  I  must  take  it  to  be  true  (subject  to 
an  observation  on  the  case  of  The  Bishop 
of  Lincoln,  v.  Day  (15)),  that  there  is  no 
recorded  instance  till  quite  in  recent 
time  of  anyone  being  brought  summa- 
rily before  the  Court  after  the  conclu- 
sion of  a  suit,  and  being  punished  for 
disobedience  to  this  kind  of  monition. 
There  are,  no  doubt,  abundant  instances 
of  punishment  for  disobedience  to  moni- 
tions in  the  nature  of  process  in  the 
course  of  a  suit,  and  for  disobedience  to 
monitions  at  the  end  of  a  civil  suit,  and 
forming  part  of  a  sentence  ordering 
some  specific  act  to  be  done ;  as,  for  ex- 
ample, payment  of  costs,  or  in  a  testa- 
mentary suit,  the  exhibiting  of  an  inven- 
tory or  an  account.  But  it  is  agreed  that 
such  instances  as  these  latter  are  not  to 
the  point ;  and  it  is  said,  and  I  will  for 
the  present  so  take  it,  that  there  are  no 
instances  which  are. 

Now  I  confess  I  am  not  so  much  im- 
pressed as  others  no  doubt  are  by  this 
absence  of  instances.  Till  the  beginning 
of  the  present  century  there  are,  with  the 
exception  of  Sir  George  Lee's  two 
volumes,  no  regular  ecclesiastical  reports. 
The  abstracts  of  cases  furnished  by 
Mr.  Rothery's  Return  take  us  a  good 
deal  further  back,  and  there  are  occa- 
sional and  indeed  not  infrequent  notices  of 
the  practice  of  the  Ecclesiastical  Courts 
in  our  own  old  reports  and  digests, 
where  the  subject  is  prohibition.  But 
Mr.  Rothery's  Return  is  only  of  cases 
which  were  appealed  to  the  Delegates ; 
of  these,  seven  only  even  remotely,  as 
Mr.  Rothery  informs  us,  involved  any 
question  of  doctrine  or  ritual,  and  if 
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those  seven  be  looked  at  there  is  not  a 
single  one  whioh  from  its  circumstances 
conld  give  occasion,  as  in  fact  none  did 
give  occasion,  to  sach  a  sentence  as  the 
one  before  us.  But  further,  if  our  eccle- 
siastical records  had  been  as  rich  as  they 
are  poor,  it  would  not  be  the  majority  of 
cases  in  whioh  we  should  expect  to  find 
these  monitions.  Further,  as  a  rule, 
monitions  are  obeyed ;  in  this  country 
men  are  wont  to  submit  to  the  law  as 
declared  by  the  Courts:  and  in  these 
tolerant  days  it  is  only,  I  think,  amongst 
the  clergy  of  the  Established  Church  that 
persons  are  to  be  found  who  disobey  the 
law  on  principle,  and  claim  credit  for 
their  disobedience  as  a  virtue.  I 
should  not,  therefore,  expect  to  find  many 
instances  recorded  of  resistance  to  the 
orders  of  monitions,  nor  by  consequence 
of  proceedings  taken,  to  punish  or  over- 
come such  resistance. 

There  is,  however,  one  such  case  at 
least,  on  which  it  is  fit  to  say  a  word, 
because  its  exact  import  has  been,  I 
think,  a  little  misconstrued  by  a  great 
lawyer,  generally  most  accurate  in  his 
account  of  the  cases  which  he  cites  or 
examines.  It  is  the  case  of  The  Bishop  of 
Lincoln  v.  Day  (15).  It  has  been  said 
that  this  is  a  case  shewing  clearly  that 
there  was  no  instance  of  deprivation  for 
contumacy  or  contempt.  But  if  the  case 
is  looked  at  it  will  be  seen  this  is  not  so. 
Deprivation  was  prayed  by  counsel  for 
the  original  offence,  that  of  drunkenness, 
and  Sir  Herbert  Jenner,  saying  that  the 
case,  not  the  contempt,  was  "  most  aggra- 
vated," declined  to  deprive  for  it,  as 
there  was  no  precedent  for  inflicting  such 
a  punishment  on  such  an  offence,  i.e., 
drunkenness.  The  defendant  was  sus- 
pended ab  officio  et  beneficio  for  three 
years ;  he  underwent  his  full  sentence, 
and  some  months  after,  on  resuming  his 
functions  without  a  certificate  of  good 
conduct,  during  the  three  years  of  sus- 
pension, he  was  pronounced  in  contempt 
upon  monition,  and  his  contempt  was 
(signified.  If  the  defendant  had  mis- 
conducted himself  during  the  three  years 
of  suspension,  he  could  never  have  ob- 
tained the  certificate,  and  the  principle 
of  his  case  is,  that  at  any  time  during 
Lis  whole  life,  though  he  had  undergone 


his  punishment,  the  sentence  would  have 
been  sufficiently  alive  to  bring  him  under 
the  penalties  of  contempt  (whatever, 
those  penalties  were)  if  he  disobeyed  its 
order.  I  do  not  think  it  an  answer  to 
say,  that  as  the  sentence  was  actual  sus- 
pension for  three  years,  and  then  further 
until  he  produced  a  certificate  of  good 
conduct,  the  sentence  was  a  continuing 
one  of  so  sponsion.  Sir  Herbert  Jenner 
clearly  did  not  think  so.  He  refused  to 
deprive,  which  is  but  another  word  for 
perpetual  suspension.  Aud  if  it  be  said 
that  the  clerk  by  his  own  act  turned  a 
temporary  sentence  into  a  perpetual  one, 
then  it  must  be  admitted  that  by  acts 
done  subsequent  to  the  sentence  the 
power  of  the  Court  is  enlarged,  and  a 
sentence  of  one  kind  can,  by  a  reservation 
made  in  it,  or  an  addition  made  to  it, 
after  it  had  been  pronounced,  be  changed 
into  a  sentence  of  another  kind.  Bat 
substantially  that  is  the  very  thing  which 
has  been  done  in  the  cose  before  us.  The 
same  thing  had  been  done  and  was  upheld 
by  the  Qneen's  Bench  in  The  Queen  v.  The 
Bisltop  of  Oxford  (113),  in  which  one  of 
the  Judges,  not  ignorant  of  ecclesiastical 
law,  draws  a  pointed  distinction  between 
sentences  in  poenam  and  sentences  for 
reformation,  a  distinction  which  the 
arguments  in  favour  of  the  prohibition 
altogether  overlook,  though  a  very  slight 
acquaintance  with  the  elements  of  eccle- 
siastical law  would  ascertain  its  existenco 
and  importance.  I  conclude,  therefore, 
both  on  reason  and  on  authority,  that 
such  a  monition  as  we  are  concerned 
with  is  a  perfectly  lawful  act  in  a  Court 
Christian,  and  that  disobedience  to  it 
may,  in  some  form  or  other,  be  punished. 

But  then  in  what  form  ?  May  it  be 
by  suspension  ?  This  is  the  next  ques- 
tion, and  one  of  the  most  important. 
Now,  first,  I  am  unable  to  see  that  this  is 
or  can  be  anything  but  a  question  of  pro- 
cedure in  the  strictest  sense.  It  has  been 
admitted  from  the  beginning  that  this 
punishment  might  be  inflicted  on  this 
defendant  for  this  very  offence  charged 
against  him,  as  the  result  of  a  fresh  suit. 
It  is  not  said  that  the  punishment  is  in- 
appropriate to  or  excessive  for  the  offence 

(113)  21  Lav  J.  Rep.  Q.B.  339.  - 


Digitized  by 


Google 


VOL.  49.]  MICHAELMAS  1879  to  MICHAELMAS  1880. 


77 


Martin  v.  Mackonochie  (App.),  Q.B. 

as  an  offence ;  nor  that  Mr.  Mackonochie 
had  not  the  fullest  notice ;  nor  that  he 
was  deprived  of  any  real  or  substantial 
advantage  by  the  coarse  pursued.  I  pass 
by,  with  the  observation  that  it  is  the 
purest  peiitio  principii,  the  argument  that 
Mr.  Mackonochie  had  no  notice  in  fact, 
because  he  had  no  notice  which  he  was 
bound  to  treat  as  one.  He  elected  not  to 
appear,  and  to  take  the  consequences, 
whatever  they  might  be.  Still  it  is  said 
that  these  consequences  were,  at  the 
worst,  imprisonment  and  not  suspension, 
and  therefore  there  should  be  prohibition. 
I  will  give  my  reasons  presently  for 
thinking  that  assuming  the  premise  the 
conclusion  does  not  follow;  bnt  I  will 
first  examine  the  premise.  I  will  assume 
that  there  are  no  recorded  cases,  except 
the  cases  of  Martin  v.  Mackonochie  (3) 
and  Hebbert  v.  Purchas  (2)  before  the 
Privy  Council,  in  which  a  clerk  has  been" 
suspended  for  disobedience  to  a  monition 
appended  to  a  sentence  delivered  in  a  re- 
gularly instituted  and  prosecuted  suit. 
This  would  not,  I  apprehend,  be  of  itself 
sufficient  to  shew  that  the  proceeding  was 
unwarranted.  Instances  only  of  resistance 
to  such  a  power  as  this,  would  be  re- 
corded in  the  books ;  and  that,  under 
circumstances  which  I  need  not  repeat, 
no  instance  has  been  found  of  a  recorded 
resistance  to  the  power,  does  not  at  all 
shew  that  the  power  has  not  been  exer- 
cised. The  two  cases  in  the  Privy 
Council  are  said  not  to  be  sufficient  to 
shew  that  it  is  warranted ;  and  the  en- 
quiry therefore,  I  presume,  becomes  one 
in  which  principle  is  to  be  considered, 
and  not  authority.  The  principle  sup- 
posed to  be  violated  by  the  proceeding  is 
this:  that  as  deprivation  of  a  clerk 
cannot  take  place,  except  with  all  the 
formalities  of  a  plenary  suit,  and  as  sus- 
pension is  temporary  deprivation,  it 
cannot  be  inflicted  according  to  the 
course  and  practice  of  the  Court  Chris- 
tian, as  the  result  of  a  summary  pro- 
ceeding. Now  the  proceeding  here  was 
summary ;  and  therefore  one  of  the  main 
principles  according  to  which  ecclesias- 
tical jurisdiction  is  exercised  has  been,  it- 
is  said,  violated. 

It  was  certainly  to  my  mind  very  sur- 
prising to  hear  that  a  censure  or  punish- 


ment applicable  to  clerks  only  could  not 
be  applied  to  clerks  when  they  disobey 
the  orders  of  the  Church  Courts.  But  in 
a  subject-matter,  with  which  I  have  no 
pretence  to  be  familiar,  this  is  nothing. 
It  has,  however,  led  me  to  look  carefully 
into  the  supposed  authorities  on  which 
the  proposition  is  based.  In  my  opinion 
the  proposition  is  absolutely  baseless; 
though  I  must  observe  that  out  of  the 
voluminous  writers  on  ecclesiastical  law, 
ancient  and  modern,  it  is  not  difficult  to 
find  isolated  passages,  right  in  their  con- 
text, intelligible  to  the  ecclesiastical 
lawyers  and  Judges  for  whom  they  were 
written ;  but  likely,  unless  a  great  deal 
more  than  the  passages  themselves  is 
read  and  considered,  to  mislead  a  man 
not  familiar  with  the  subject,  and  convey 
to  him  an  entirely  false  impression. 

I  do  not  think  it  necessary  to  examine  at 
any  length  the  argument  founded  upon  the 
passage  in  Conset,  part  i.  sec.  2  ;  because 
I  do  not  at  all  doubt  that  if  this  is  a 
cause  in  the  sense  in  which  that  word  is 
used  by  Conset,  the  whole  proceeding  is 
absolutely  void,  as  violating  the  pro- 
visions of  the  Church  Discipline  Act 
(3  &  4  Vict.  c.  86).  But  then  it  is  said 
that  if  it  is  not  a  fresh  cause  and  fresh 
proceeding,  and  therefore  void  (as  I 
agree  in  that  case  it  would  be),  by  virtue 
of  the  last  mentioned  statute,  it  is  a  pro- 
ceeding against  a  clerk  for  contumacy, 
and  that  for  contumacy  suspension  is  not 
a  lawful  punishment.  I  am  not  of  that 
opinion.  In  the  first  place  suspension 
co  nomine  is  in  canons  and  books  of 
authority  awarded  as  a  censure  or  punish- 
ment for  disobedience  to  authority,  con- 
tempt, or  contumacy.  It  is  so  in 
Lyndwood,  p.  39.  I  do  not  forget  tho 
gloss  upon  this  passage  referred  to  by 
Mr.  Charles,  to  which  I  will  return.  It 
is  so  in  tho  08th  and  the  122nd  of  the 
canons  of  1604.  It  is  so  in  numerous 
instances  (I  havo  myself  counted  above 
twenty)  in  the  singlo  collection  of  John- 
son's English  Canons,  ranging  from  the 
Conquest  to  1463.  It  is  so  in  the  44th 
section  of  the  Appendix  to  Godolphin, 
as  to  which  I  do  not  forget  and  will  recur 
to  Mr.  Charles's  observations.  It  is  so 
in  a  constitution  of  Othobon,  which  may 
be  found  either  in  Gibson,  209,  or  in  the 
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second  part  of  Lyndwood,  111.  It" will 
be  found  also  described  as  a  censure  in 
many  cases  and  many  forms,  in  the  first 
chapter  of  the  second  title  in  the  first 
part  of  Lyndwood,  where  at  pages  10,  11, 
12,  the  whole  subject  is  discussed  at 
great  length  and  with  infinite  minuteness. 
Indeed,  I  think  it  is  impossible  to  look 
even  carelessly  through  any  collection  of 
canons,  or  notes  npon  them,  without 
being  amazed  at  the  statement  that  sus- 
pension in  the  days  of  those  canons,  and 
of  the  bishops  and  Judges  who  had  to 
enforce  them,  was  no  appropriate  punish- 
ment for  the  contempt  or  disobedience  of 
a  clerk. 

But  further,  it  is  a  punishment  which 
has  actually  been  inflicted.  I  think  the 
case  of  Harrison  v.  The  Archbishop  of 
Dublin  (19)  is  on  this  point  conclusive, 
and  has  the  authority  of  the  House  of 
Lords.  I  am  on  the  single  point  whether 
suspension  is  an  appropriate  penalty  for 
a  contumacious  clerk.  The  report  shews 
either  that  the  point  now  made  was  not 
taken  by  Sir  E.  Northey,  and  Mr. 
Lutwyche  who  argued  for  the  prohibition, 
which  if  it  could  have  availed  them — re- 
membering their  characters  and  looking 
at  their  argument — I  think  incredible ; 
or  that  it  was  taken  (and  this  is  I  think 
the  true  view  to  be  gathered  from  page 
203),  and  was  distinctly  overruled.  With 
great  respect  for  those  who  differ,  I  do 
not  think  it  relevant  to  the  point  I  am 
npon  to  say  that  the  suspension  here  was 
in  a  Court  of  visitation,  and  as  the  result 
of  a  suit.  But  in  matter  of  fact  I  do  not 
think  it  was  the  result  of  a  suit ;  except 
so  far  as  all  discipline  conducted  by  a 
bishop  or  a  visitor  in  visitation  may  be 
said  to  be  in  a  Court,  and  the  persons 
visited  may  be  called  parties  to  a  legal 
proceeding.  I  cannot  find  an  indication 
in  this  case  of  a  suit.  In  the  earlier  case 
of  The  Bishop  of  Kildare  v.  The  Arch, 
bishop  of  Dublin  (83),  there  is  at  the  end 
of  the  declaration  something  which  looks 
like  it.  I  read  it  as  the  legal  phraseology 
in  which  the  ordinary  proceedings  at  a 
visitation  are  described;  but  if  I  am 
wrong,  the  language  in  the  later  case, 
Harrison  v.  The  ArchbisJiop  of  Dublin 
(19),  is  very  different,  and  it  is  possible, 
though  I  do  not  myself  believe  it,  that 


the  Archbishop  of  Dublin  may  have 
treated  the  Bishop  of  Kildare,  who  was 
the  Dean  of  Christ  Church,  with  more 
formality  than  he  treated  Mr.  Harrison  ; 
and  it  is  to  be  observed  that  it  nowhere 
appears  what  sentence  the  archbishop 
passed,  if  any,  upon  the  Bishop  of 
Kildare. 

The  same  punishment  or  rather  de- 
privation which  is  perpetual  suspension 
was  also  inflicted  in  the  case  of  Mr.  Mor- 
rison, the  sentence  upon  whom,  setting 
out  all  the  proceedings,  is  given  at 
length  by  Gibson,  p.  1547 ;  but  although 
contumacy  was  no  doubt  one  of  Mr.  Mor- 
rison's offences,  he  was  guilty  also  of 
persistent  non-residence,  and  the  sentence 
of  deprivation  is  expressed  to  be  passed 
in  the  interests  of  his  parish.  There  aro 
cases  also  in  Mr.  Rothery's  Return  which 
though  they  may  be,  probably  are,  open 
to  comment,  at  least,  as  I  have  before 
said,  bear  witness  to  the  existence  of  the 
practice. 

It  has  been  argued,  however,  that 
where  the  word  "suspension"  by  itself  is 
used  in  a  canon,  it  is  always  to  be  taken 
as  importing  suspension  ab  ingressu  eccle- 
sice  only.  It  is  useless  to  complain  of  an 
argument  which  was  I  presume  bona  fide 
urged,  but  it  is  not  a  little  astonishing. 
The  whole  foundation  for  it  is  a  line  in  a 
gloss  on  a  canon  of  Peccham,  in  the  39th 
page  of  the  first  part  of  Lyndwood,  as  to 
the  proper  supply  of  oil  in  baptism,  sub 
poena  suspensions.  The  gloss  lays  down 
the  very  good  general  rule  that  in  penal 
legislation  general  words  are  to  be  taken 
in  mitiori  sensu.  And  then  it  says :  "Ex 
quibus  videtur  (no  more)  quod  sententia 
suspensionis  hie  lata  debet  intelligi  de 
minus  poena]  i,  scilicet  ab  ingressu  eccle- 
sise.  Et  hoc  puto  verum,  non  obstante 
quod  talis,  de  quali  hie  dicitur,  depo- 
nendus  esset  secundum  canones  ut  prse- 
dixi.  Et  sic  sentire  videtur  J.  de  Atho 
in  constitutione  Othonis."  ,It  is  not  very- 
easy  to  follow  a  reference  in  Lyndwood, 
but  after  the  best  study  I  can  make  of  it 
I  must  say  that  John  of  Atho  does  not 
appear  to  me  so  to  think.  However  this 
may  be,  nothing  can  bo  slighter  and  more 
uncertain  than  this  gloss  which  is  seriously 
put  forward  as  laying  down  a  general 
canon  of  construction  for  the  word  sus- 


Digitized  by 


Google 


MICHAELMAS  1879  to  MICHAELMAS  1880. 


VOL.  49.] 

Martin  v.  Mackonochie  (App.),  Q.B. 

pension.  I  observe  that  in  a  gloss  of 
John  of  Atho  himself,  Lyndwood,  part  ii. 
p.  13,  it  is  said  there  are  no  less  than 
twenty-five  different  sorts  of  snspension, 
each  with  its  sub-divisions;  some  of 
these  suspensions  far  more  trivial  than 
suspension  ab  ingressu. 

I  need  not  point  out  the  effect  of  this 
upon  the  argument  that  suspension  sim- 
pticiter  always  means  suspension  db 
ingressu  ecclesice,  because  the  word  is  to 
be  taken  in  mitiori  sensu.  In  the  same 
page  there  is  a  discussion  whether,  if 
suspension  a  beneficio  were  not  named, 
suspension  ab  officio  would  have  in- 
cluded it,  and  it  is  decided  in  the 
affirmative.  And  in  a  constitution,  p.  Ill, 
De  0blaiionibu8  Capellancm '  Bestituendis 
Ecclesice  Matrici,  where  a  man  is  said  in 
a  canon  of  Otho's  si  contempserit  vinculo 
suspensionis  innodari,  the  gloss  of  John 
de  Atho  is  simply  this,  scicilet  ab  officio. 
The  same  authority  also  says,  in  a  gloss 
to  the  Oonstitutio  de  Eabitu  Olericorum 
(p.  88),  that  a  different  principle  is  to  be 
applied  where  suspension  is  inflicted  by 
the  law  ipso  facto,  and  where  suspension 
is  the  sentence  of  a  Judge;  and  the 
doctrine  of  the  gloss  on  which  so  much 
reliance  is  placed,  does  not  apply  in  the 
latter  case.  Further,  though  suspension 
ab  ingressu  may  be,  and  sometimes  is, 
inflicted  on  a  clerk,  it  is  a  punishment  in 
its  nature  far  more  appropriate  to  laymen. 
So  little  is  it  considered  a  clerical  punish, 
ment  that  in  the  locus  classicus  in 
Oughton  it  is  not  even  mentioned ;  in  a 
long  chapter  on  Ayliffe  on  suspension 
there  is  no  allusion  to  it ;  it  is  not  men- 
tioned as  a  kind  of  suspension  in  Calvin's 
Lexicon;  it  is  not  mentioned  in  the 
chapter  in  Bingham  on  clerical  punish- 
ments (xvii.  1).  In  Gibson,  1047,  where 
several  sorts  of  suspension  are  described, 
suspension  ab  ingressu  is  said  to  relate 
"  to  the  laity  chiefly."  Godolphin  speaks 
of  suspension  ab  ingressu  ecclesice  as  "  in- 
flicted upon  lay  persons  for  smaller 
crimes  and  contempts  "  (App.  48) ;  and 
in  the  statute  against  brawling,  5  &  6 
Edw.  6.  c.  4.  s.  1,  the  ordinary  is  for  the 
same  offence  to  suspend  the  offender  if  he 
be  a  layman  ab  ingressu  ecclesice,  if  he  be 
a  clerk  from  the  ministration  of  his 
office.    Probably  this  disposer!  of  the  pro- 
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position  founded  only  on  a  misunderstood 
fragment  of  a  gloss  upon  two  words  in  a 
single  canon  in  Lyndwood  that  suspension 
always  means,  in  canons  applicable  to 
clerks,  suspension  ab  ingressu  ecclesice,  a 
sort  of  suspension  which  very  rarely 
applies  to  them  at  all,  and  is  not.  even 
mentioned  in  great  and  learned  works 
which  treat  of  punishments  peculiar  to 
them.  Yet  this  astonishing  proposition 
was  apparently  with  perfect  seriousness 
pressed  upon  the  Court,  and  I  must  say 
that  it  is  one  of  the  inconveniences  which 
follows  the  using  of  these  Courts  as  in 
the  nature  of  Courts  of  Appeal  from  the 
Courts  Christian,  that  scraps  of  voluminous 
and  indigested  writers,  necessarily  un- 
familiar to  counsel,  are  cited  to  a  Court 
also  necessarily  unfamiliar  with  them, 
and  that  it  necessarily  takes  an  amount 
of  time  and  trouble  wholly  incommen- 
surate with  the  result  to  shew  their 
entire  irrelevancy. 

I  will  say  only  as  to  the  authority  of 
the  appendix  to  Godolphin  that  I  cannot 
find  in  any  text-book,  or  in  any  judgment, 
any  distinction  drawn  between  it  and  the 
rest  of  the  book ;  anything  to  disentitle 
it  from  receiving  the  deference  which  is 
due  to  a  writer  called  by  Lord  Stowell 
"  an  oracle : "  and  if  the  passage  has 
Godolphin' s  authority,  then  it  is  expressly 
in  point  in  support  of  the  present  sen- 
tence. For  myself,  I  believe  that  Godol- 
phin meant  it,  for  in  the  27th  chapter  on 
Deprivation  in  the  body  of  his  book,  in  a 
part  of  it  as  to  which  no  question  of 
authenticity  can  possibly  arise,  he  places 
"contempt"  as  the  second  of  the  three 
"  causes  of  deprivation,"  the  other  two 
being  want  of  capacity  and  crime.  But 
deprivation  is  perpetual  suspension,  and 
what  is  true  in  principle  of  the  greater 
must  be  true  of  the  less.  If  a  clerk  may 
be  deprived  for  contempt,  it  is  to  my 
mind  quite  impossible  to  deny  that  he 
may  be  suspended. 

There  remain  to  be  considered  the  two 
cases  in  the  Privy  Council,  Martin  v. 
Mackonochie  (3)  and  Hebbert  v.  Pwchas 
(2),  which  the  Lord  Chief  Justice  in  his 
judgment  most  truly  states  to  be  binding 
on  Lord  Penzance ;  but  which  he  thinks 
were  wrongly  decided,  and  the  authority 
of  which  is  in  his  opinion  not  binding 
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upon  the  Queen's  Bench,  nor,  a  fortiori, 
upon  us.  Binding  in  the  sense  in  which 
that  word  is  commonly  understood  in 
these  Courts  certainly  these  cases  are  not, 
because  the  Privy  Council  is  not  a  Court 
of  Appeal  from  any  part  of  the  Supreme 
Court.  It  is  agreed,  however,  that  the 
judgments  of  the  Privy  Council  are  en- 
titled in  every  English  Court  to  great 
deference ;  and  I  go  in  this  case  fnrther, 
and  being  prepared  to  hold,  for  reasons 
which  I  shall  presently  assign,  that  this 
is  a  question  of  procedure,  I  think  that 
the  judgments  of  the  highest  Ecclesias- 
tical Court  in  the  country  as  to  its  own 
procedure  do  in  a  sense,  and  with  some 
limitations,  conclude  such  a  question  in 
every  other  Court  in  the  kingdom.  Such 
certainly  appears  to  have  been  the  opi- 
nion of  the  Court  of  King's  Bench  in 
AcJcerley  v.  Parkinson  (50),  when  in  speak- 
ing of  a  decision  of  the  Court  of  Delegates 
that  a  certain  citation  was  a  nullity,  Le 
Blanc,  J.,  says :  "  That  I  think  is  to  be 
assumed  from  the  ultimate  decision  of 
the  Court  of  Delegates,  which  is  a  Court 
of  competent  jurisdiction,  and  whose  sen- 
tence is  to  be  considered  as  compulsory 
on  us."  Indeed,  if  the  Judicial  Com- 
mittee cannot  conclusively  determine  on 
the  propriety  of  the  steps  in  their  own 
Court  for  arriving  at  a  conclusion,  which 
it  is  conceded  they  can  arrive  at  by  some 
steps,  they  will  be  the  only  tribunal  in 
the  country  to  which  snch  a  power  is 
denied. 

I  am  qnite  unable  to  accede  to  the 
position  that  the  Judicial  Committee  of 
the  Privy  Council  can  be  prohibited  in 
the  exercise  of  its  functions  by  the 
Judges  of  any  portion  of  the  Supreme 
Court ;  yet  this  is  a  position  almost  essen- 
tial (and  quite  rightly  so  treated  by  the 
Lord  Chief  Justice)  to  the  maintenance 
of  the  judgment  of  the  Court  below. 
Still  less  am  I  able  to  accede  to  the  rea- 
son for  this  opinion  given  by  him  in  his 
very  powerful  judgment,  namely,  that 
the  jurisdiction  of  the  Court  of  Delegates 
was  transferred  to  the  Privy  Council,  and 
that  as  the  delegates  were  so  often  pro- 
hibited as  to  shew  that  they  were  liable 
to  prohibition,  so  is  the  Judicial  Com- 
mittee, so  long  as  it  is  exercising  the 
jurisdiction  of  the  delegates,  subject  like- 


wise to  prohibition.  With  great  deference, 
I  do  not  think  this  consequence  follows. 
The  jurisdiction  of  the  Courts  Christian 
in  matters  testamentary  and  matrimonial 
was  by  20  &  21  Vict.  cc.  77,  85  respec- 
tively transferred  to  Her  Majesty,  to  be 
exercised  in  the  modern  Courts  of  Pro- 
bate and  Divorce.  The  appeal,  which 
had  before  been  to  the  delegates  and  the 
Privy  Council,  was  transferred  to  the 
House  of  Lords.  No  new  jurisdiction 
was  created;  the  old  jurisdictions  were 
transferred.  Did  the  House  of  Lords,  so 
long  as  it  was  exercising  this  final  juris- 
diction, become  subject  to  the  controlling 
jurisdiction  of  the  Courts  at  Westminster, 
by  way  of  prohibition?  If  the  appeal 
from  the  Court  of  Probate  had  been  given 
by  statute  to  the  Court  of  Common  Pleas 
or  the  Court  of  Queen's  Bench,  would 
either  Court  have  become  subject  to  pro- 
hibition from  the  other?  Surely  not. 
The  jurisdiction  is  transferred  to  a  Court, 
and  that  Court  exercises  it  as  part  of  its 
own  jurisdiction,  subject  to  prohibition 
or  not,  according  as  the  Court  itself  was 
or  was  not  subject,  before  the  transfer. 
Was  then  the  Privy  Council  subject  to 
prohibition  before  this  transfer?  It  is 
true  that  in  Ex  parte  Smyth  (24),  the 
point  appears  to  have  been  assumed,  but 
the  Court  decided  against  the  application 
for  prohibition  without  hearing  any  argu- 
ment against  it.  The  case  of  The  Bishop 
of  Exeter  v.  Gorham  (114)  was  argued  on 
both  sides  in  the  Court  of  Exchequer 
only,  as  the  Courts  of  Queen's  Bench  and 
Common  Pleas  had  previously  refused  the 
rule.  In  the  Exchequer  there  is  no  doubt 
that  Sir  John  Jervis,  one  of  the  acutest 
and  ablest  lawyers  of  modern  time,  while 
questioning  the  power  of  that  particular 
Court  to  grant  prohibition,  appears  to 
have  conceded  the  existence  of  the  power 
in  the  Queen's  Bench  and  Common  Pleas. 
In  the  judgment  of  the  Court  in  5th 
Exchequer  the  point  is  not  noticed,  nor 
does  it  appear  to  have  been  ever  decided. 
This  state  of  authority  leaves  me  free  to 
say  that  it  seems  to  me  very  difficult,  if 
not  impossible,  to  maintain  the  existence 
of  the  power. 

The  Queen  in  Council   is   in  many 

(114)  5  Exch.Bep.  630. 
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matters,  including  ecclesiastical  matters, 
the  Supreme  Court  of  Appeal.  The  Ju- 
dicial Committee  of  the  Privy  Council 
humbly  advise  Her  Majesty,  or  report 
their  opinion  to  Her  Majesty,  and  pro- 
bably all  the  members  of  this  Court  have 
been  present  when  such  reports  have 
been  presented  to  Her  Majesty,  and  have 
been  formally  approved  by  her  ore  tenue, 
and  as  her  own  personal  act.  As  she 
approves  on  the  advice  of  a  Minister,  I 
entertain  no  doubt  that  on  the  same 
advice,  and*  subject  to  the  Minister's  re- 
sponsibility to  Parliament,  she  could  dis- 
approve ;  and  it  seems  equally  difficult  to 
prohibit  Privy  Councillors  from  giving 
advice,  or  to  affect  in  the  Queen's  name 
to  prohibit  the  Queen  herself.  Yet  this 
is  not  an  otiose  or  merely  curious  inquiry ; 
because  although  it  is  not  absolutely 
necessary  to  decide  the  point,  and  I  do 
not  presume  to  decide  it,  yet  if  the  Ju- 
dicial Committee  cannot  be  prohibited, 
they  may  be  appealed  to  in  order  to 
enforce  Lord  Penzance's  order,  if  he 
refuses  to  enforce  it  in  obedience  to  the 
prohibition  of  the  Queen's  Bench;  and 
as  the  Judicial  Committee  have  already 
decided  that  such  an  order  is  valid,  there 
can  be  no  reasonable  doubt  that  they 
would  enforce  it,  and  the  conflict  of 
Courts  would  be  at  the  least  highly  in- 
convenient. Nor  could  the  conflict  be 
avoided  in  this  case,  because  the  writ,  as 
I  understand  it,  is  directed  to  the  Court 
itself,  and,  if  it  could  be,  it  is  not  directed 
to  the  party.  No  doubt,  if  a  party  to  a 
cause  takes  any  steps  to  enforce  a  pro- 
hibited decree  or  judgment,  he  may  be 
punished  by  the  Court  whioh  prohibits. 
But  if  he  applies  only  to  the  Court  whioh 
has  been  prohibited  to  enforce  its  order, 
and  upon  refusal  appeals  to  a  Court  whioh 
cannot  be  prohibited,  I  muoh  doubt  if 
there  is  any  authority  for  saying  he  would 
be  guilty  of  contempt.  And  if  he  were, 
the  spectacle  would  be  presented  of  a 
person  imprisoned  for  contempt  in  taking 
steps  to  enforce  an  order  which  a  Court, 
not  subject  to  prohibition,  declared  to  be 
perfectly  valid  and  proceeded  to  enforce. 
All  this  seems  to  me  to  shew  the  extreme 
inconvenience  of  holding  that  a  pro- 
cedure or  practice  (for  I  do  not  desire  to 
assume  a  point  in  dispute),  upheld  by  the 
Voi.  49.— Q^.,  CP.  &  Exch. 


highest  Ecclesiastical  Court,  is  ground  for 
prohibition  when  pursued  by  an  inferior 
one.  I  admit,  of  course,  that  this  con- 
sideration is  not  absolutely  conclusive. 
But  on  the  whole,  I  answer  my  second 
question  by  saying  that  there  seems  to 
me  to  be  abundant  authority  for  holding 
that  the  suspension  in  this  case  is  war- 
ranted by  the  course  and  practice  of  the 
Ecclesiastical  Courts. 

It  is  said,  however,  that  it  cannot  be 
regarded  as  procedure  only.  Now  this  is 
a  very  difficult  question  to  discuss.  What 
is  procedure,  and  therefore,  if  wrong, 
matter  of  appeal  only ;  and  what  is  juris- 
diction, and  if  wrongly  asserted,  matter 
for  prohibition,  it  is  almost  impossible  to 
define  in  general  language.  The  same 
thing  will  often  strike  different  minds, 
Borne  as  error  in  procedure,  some  as  excess 
of  jurisdiction.  I  do  not  pretend  to 
speak  with  confidence  in  a  matter  where 
so  many  of  my  colleagues  differ  from  me, 
but  I  am  unable  to  see  that  this  is  any- 
thing but  procedure. 

The  subject-matter  is  dearly  within 
the  jurisdiction  of  the  Court  Christian. 
It  matters  not  that,  as  has  been  suggested, 
Mr.  Mackonochie  might  be  indicted  for 
breach  of  the  statute  law  in  ministering 
contrary  to  the  Act  of  Uniformity.  He 
is  accused  of  an  ecclesiastical  offence. 
The  punishment  is  one  which  for  this 
offence  the  Court  Christian  may  inflict. 
It  is  said  that  it  has  been  arrived  at  by 
wrong  process.  I  do  not  think  so ;  but 
if  it  has,  what  is  arriving  at  a  legitimate 
end  by  a  wrong  road  but  erroneous  pro- 
cedure? In  Ex  parte  Smyth  (24)  the 
Court  of  Appeal  decided  something  not 
matter  of  appeal,  and  on  whioh  the  ap- 
pellant had  not  been  heard :  Held  pro- 
cedure. In  Couch  v.  Toll  (46)  the  Court 
had  proceeded  then  to  sentence,  without 
any  citation  of  the  person  sentenced: 
Held  that,  whether  citation  was  needful 
by  the  practice  of  the  Court  or  not,  it 
was  error  in  procedure  and  not  matter  of 
prohibition.  In  Shatter  v.  Friend  (47) 
the  prohibition  went  because  the  Judges 
thought  the  matter  a  temporal  one — it 
was  a  question  of  proof  of  payment  by  a 
single  witness  ;  but  it  was  admitted  that 
if  it  had  been  ecclesiastical  the  prohibition 
would  have  been  refused ;  and  Lord  Holt 
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doubted,  though  he  ultimately  concurred 
with  the  rest  of  the  Court,  and  admitted 
that  the  resolution  of  all  the  Judges 
(reported  by  Lord  Coke  in  2nd  Inst.  608) 
was  M  mighty  strong  "  with  his  doubt,  as 
indeed,  says  Sir  Bartholomew  Shower, 
the  reporter,  it  certainly  was.  In  Breedon 
v.  Oitt  (48)  Lord  Holt  lays  down  the 
principle  in  these  terms:  "When  the 
Ecclesiastical  Courts  are  possessed  of  a 
cause  which  is  merely  of  spiritual  conn, 
sauce,  the  Courts  at  common  law  allow 
them  to  pursue  their  own  methods  in  the 
determination  of  it."  In  The  King  v.  Pay  ton 
(49)  one  of  the  grounds  of  the  prohibi- 
tion (the  other  two  not  being  material 
here)  was,  that  the  Ecclesiastical  Court 
had  pronounced  a  sentence  not  warranted 
by  law  or  practice ;  but  Lord  Kenyon 
said,  delivering  the  judgment  of  the  Court 
(himself,  Grose,  J.,  and  Lawrence,  J.), 
"  that  is  only  a  ground  of  appeal ;  it  is 
merely  that  the  Judge  has  not  proceeded 
according  to  the  proper  forms  of  the 
Ecclesiastical  Court"  In  Acker  ley  v. 
Parkinson  (50)  the  question  was  not  one 
directly  of  prohibition,  but  it  was  an 
action  against  ecclesiastical  Judges  for 
proceeding  to  sentence  in  a  cause  begun 
by  a  citation,  which,  as  the  delegates 
determined,  was  a  nullity.  It  was  held 
nevertheless  that  the  proceedings,  though 
erroneous,  were  not  without  jurisdiction  ; 
and  Bayley,  J.,  at  page  428,  makes  these, 
to  my  mind,  very  pertinent  remarks : 
"  This  is  a  matter  which  they  must  know 
as  connected  with  their  practice;  but 
how  are  we  as  Judges  of  the  Common 
Law  to  know  whether  these  proceedings 
have  been  such  as  the  writ  or  canon  law 
requires?  Our  knowledge  of  what  is 
conformable  or  not  to  that  law  is  chiefly 
derived  from  our  practice  of  exercising 
jurisdiction  over  those  Courts  in  the 
matter  of  granting  prohibitions.  If  it 
appears  that  the  ecclesiastical  Judge  had 
either  no  jurisdiction,  or  has  exceeded  his 
jurisdiction,  this  Court  is  in  the  habit  of 
interfering  by  granting  a  prohibition. 
Bnt  if  the  spiritual  Court  has  jurisdic- 
tion" (Le  Blanc,  J.,  explains  this  by 
saying  "over  the  subject-matter")  "I 
am  not  aware  of  any  instance  in  whioh 
this  Court  has  granted  a  prohibition, 
except  in  cases  where  it  proceeds  to  the 


trial  of  a  matter  triable  only  by  the  Com. 
mon  Law,  or  allows  a  thing  not  allowed 
by  the  Common  Law,  or  where  the  con- 
struction of  a  statute,  which  is  peculiarly 
confined  to,  the  Common  Law,  comes  in 
question."  Subject  to  the  argument  aris- 
ing upon  the  Church  Discipline  Act, 
every  word  of  this  appears  to  me  in  point 
in  this  case.  In  Ex  parte  Story  (51)  a 
prohibition  was  prayed  for  to  restrain  the 
Ecclesiastical  Court  from  proceeding  to 
punish  a  man  for  disobedience  to  decrees 
made  behind  his  back  and  without  notice. 
But  Lord  Wensleydale  said :  "  There  is 
no  doubt  that  here  the  Ecclesiastical 
Court  has  jurisdiction  over  the  suit ;  bat 
if  any  proceeding  of  an  irregular  nature 
has  taken  place  in  that  suit,  it  does  not 
take  away  the  jurisdiction  of  the  Court, 
but  merely  gives  the  party  a  remedy  by 
application  to  the  Court  itself,  or  by 
appeal.  What  has  been  done  in  this 
case  does  not  amount  to  a  contravention 
of  natural  justice." 

In  re  Crawford  (52)  was  not  a  case  of 
prohibition,  but  of  refusing  or  rather 
setting  aside  a  habeas  corpus;  bat  it  is 
worth  notice  as  shewing  that  the  Courts 
at  Westminster  will  not  interfere  with 
the  procedure  of  other  Courts  (the  Court 
in  question  was  the  Chancery  of  the  Isle 
of  Man),  although  such  procedure  would 
not  be  lawful  if  pursued  by  themselves. 

Of  course  in  none  of  these  cases  were 
the  circumstances  exactly  the  same  as  the 
circumstances  in  the  cases  before  us.  If 
they  were,  the  arguments  of  counsel  and 
our  judgments  would  have  been  short  in- 
deed ;  but  I  think  they  establish  this,  that 
where  the  subject-matter  is  for  the  Court 
Christian,  and  where  the  act  done  is 
something  which  in  itself  the  Court 
Christian  can  do,  the  steps  by  which  the 
Court  arrives  at  the  act,  however  erro- 
neous they  may  be,  are  matter  of  appeal 
and  not  ground  of  prohibition.  I  have 
said  that  I  think  the  steps  in  this  case 
right,  but  if  I  thought  them  wrong,  my 
conclusion  would  be  the  same. 

It  is  said,  however,  that  if  the  proce- 
dure involves  something  contrary  to  na- 
tural justice  the  Court  will  be  prohibited ; 
and  I  agree  it  will,  and  ought  to  be.  In 
this  case  the  argument  for  tile  prohibition 
is  hardly  pushed  so  far  as  this ;  but  it  is 
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said  that  the  consequences  of  the  proce- 
dure are  monstrous ;  so  monstrous  and 
unreasonable  as  to  shew  that  it  cannot  be 
really  a  part  of  the  course  and  practice  of 
the  Court  Christian.  The  consequences 
cannot  be  stated  with  more  force  and 
cogency  than  they  have  been  by  the  Lord 
Chief  Justice  in  Martin  v.  Mackonochie 
(115).  It  is  said  that  this  assumed  j  uris- 
diction  would  clothe  the  Dean  of  the 
Arches  with  power  over  a  man  for  his 
natural  life,  and  in  every  diocese  in  the 
province  of  Canterbury.  I  am  not  sure, 
with  deference,  that  the  wide  extent  of 
space  follows  from  the  contention  of  the 
Solicitor- General;  the  indefinite  duration 
of  time  no  doubt  does.  Practically  im- 
possible cases  also  have  been  put  of  some 
perverse  Judge  punishing  a  clerk  under 
his  procedure  for  acts  which,  though  un- 
lawful at  the  time  of  the  original  sen- 
tence, have  meanwhile  been  decided  by  a 
Court  of  Appeal  on  further  argument  to 
be  lawful.  I  do  not  think  I  need  deal 
with  such  cases  till,  if  ever,  they  arise. 
But  the  fair  and  reasonable  result  of  the 
contention  does  not  startle  me.  It  is  to 
be  remembered  that  the  original  suit  as- 
certains once  for  all  the  lawfulness  or 
unlawfulness  of  the  specified  acts.  That 
is  ret  judicata,  and  no  clerk  can  be  or 
would  be  permitted  to  re-argue  it.  The 
law  of  the  Church  has  been  declared,  and 
an  officer  of  the  Church  has  been  ordered 
to  obey  it 

It  is  no  doubt  my  fault,  but  I  am  really 
unable  to  Bee  the  hardship  or  absurdity 
of  an  officer  of  the  Church  being  forced 
his  whole  life  long  to  obey,  on  a  parti- 
cular matter,  the  law  of  his  society  when 
it  has  once  been  declared  to  him  by  proper 
authority.  The  law  might  have  clearly 
said,  no  doubt,  that  every  repetition  of  an 
act  in  public  worship  already  decided  to 
be  illegal,  must  be  the  subject  of  a  fresh 
suit,  with  every  formality,  expense  and 
delay  incident  thereto.  But  if  it  has  not 
so  said  clearly,  I  see  no  absurdity,  incon- 
venience or  injustice  in  the  practice  be- 
fore us,  which  should  lead  us  to  hold 
that  it  has  said  so  by  inference.  Except 
the  right  of  discussing  the  law  anew, 
which,  I  think,  would  not  be  permitted 
him,  even  in  a  fresh  suit,  the  clerk  has 
(115)  Ante,  p.  14. 


every  other  substantial  right  as  fully  and 
completely  as  he  would  have  in  a  suit  re- 
gularly instituted  and  formally  conducted. 
The  question  is  one  of  fact ;  has  he  or  has 
he  not  done  certain  specified  acts  ?  And 
upon  that  issue  he  has  the  fullest  oppor- 
tunity of  making  the  fullest  defence.  The 
argument  ab  inconvenienti  is  not  conclu- 
sive, but  it  is  certain  that  the  conse- 
quences of  holding  that  every  act  of 
disobedience  to  a  monition  is  a  fresh 
offence,  in  the  sense  of  requiring  a  fresh 
suit  to  establish  its  unlawful  character, 
will  be,  I  do  not  say  to  destroy,  but  very 
gravely  to  impede  all  reasonable  eccle- 
siastical discipline ;  and  that  these  conse- 
quences will  at  once  arise  there  can  be  no 
doubt. 

There  is  a  matter  on  which  little  stress 
has  been  laid,  I  am  not  sure  that  it  has 
been  adverted  to,  but  which  seems  to  de- 
serve a  word  of  notice  before  I  pass  to  the 
last  point  which  I  have  to  notice.  It  has 
been  suggested,  as  something  irregular 
and  unheard  of,  that  a  man  should  be 
suspended  for  a  repetition  of  his  offence 
upon  mere  notice  and  without  a  regular 
suit.  But  excommunication,  from  the 
ecclesiastical  point  of  view,  was  a  worse 
punishment  than  suspension,  and  excom- 
munication certainly  might  be  so  inflicted. 
"If,"  says  Godolphin,  page  626,  "the 
same  party  for  the  same  cause  be  excom- 
municated again,  there  needs  not  any  pre- 
vious citation  or  monition  as  before: 
Nam  excommunicato  quce  fit  scepitu  ex 
eddem  causd  potest  fieri  nulld  cUaUone 
nvlldque  monitione  prcevid.  For,  in  truth, 
the  excommunication  in  such  case  is  not 
any  new  sentence  of  excommunication, 
but  only  a  renovation  of  the  former  with 
an  aggravation,  for  which  reason  it  is 
that  such  excommunication  as  is  again 
pronounced  against  the  same  person  for 
the  same  cause  repeated  by  him  may  be 
nulld  citations  nulldve  monitione  prcece- 
dente.  Whence  it  doth  appear  that  a 
person  excommunicated  may  be  excom- 
municated again,  either  for  the  same  or 
some  other  new  cause." 

I  answer,  therefore,  the  third  question, 
with  which  I  started,  by  saying  that,  in 
my  opinion,  if  what  has  been  done  were 
ever  so  erroneous,  it  is  matter  of  proce- 
dure only,  and  no  ground  for  prohibition. 
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Lastly,  however,  it  is  said  that  this  is 
a  proceeding  to  punish  a  clerk  for  an 
ecclesiastical  offence ;  that  the  proceeding 
has  been  taken  otherwise  than  according 
to  the  provisions  of  the  Church  Discipline 
Act,  and  that,  therefore,  prohibition  must 
go.  The  words  of  the  Church  Discipline 
Act  (3  A  4  Vict.  c.  86),  s.  23,  are  per- 
fectly clear.  **  No  criminal  Buit  or  pro- 
ceeding against  a  clerk  for  any  offence 
against  the  laws  ecclesiastical  shall  be 
instituted  in  any  Ecclesiastical  Court 
otherwise  than  is  hereinbefore  enacted 
and  provided."  If  this  proceeding  vio- 
lates this  statute,  no  doubt  it  must  be 
prohibited.  And  on  this  point  I  have  felt 
some  hesitation,  not  so  much  from  the 
words  of  the  statute  itself  as  from  the 
language  in  which  Lord  Penzance  has 
described  his  own  proceeding  in  Combe  v. 
Edwards  (72).  I  was  for  some  time  dis- 
posed to  think  that  he  meant  to  say  he 
had  punished  Mr.  Mackonochie  for  fresh 
offences  against  the  law  ecclesiastical  as 
fresh  offences ;  and  I  must  take  the  freedom 
to  say  that  I  still  think  his  language  is 
open  to  that  construction.  If  he  had  done 
this,  and  if  what  he  did  could  be  regarded 
in  no  other  light,  I  should  think  it  wrong, 
as  being  contrary  to  the  statute,  and  that 
he  ought  to  be  prohibited.  But  this  is 
not,  to  my  mind,  the  true  interpretation 
of  the  paragraph  of  his  judgment  in 
Combe  v.  Edwards  (72),  to  be  found  at 
j>.  114,  even  taken  by  itself ;  still  less  is 
it,  if  read  by  the  light  thrown  upon  the 
passage  by  the  whole  judgment.  Lord 
Penzance  explains  at  some  length  earlier 
in  his  judgment,  his  view  of  the  power  of 
the  Court  to  suspend  for  disobedience  to 
the  Court's  monition;  and  thus  in  the 
passage  just  referred  to  he  meant,  I  think, 
to  say  that  he  punished  Mr.  Mackonochie 
for  disobedience  and  contempt,  and  that 
he  punished  by  suspending  him  rather 
than  in  any  other  way,  because  the  mode 
in  which  he  shewed  contempt  was  in  the 
repetition  of  grave  offences  against  the 
ecclesiastical  law.  This,  which  I  think  is 
the  true  view  of  the  passage,  and  of  the 
acts  of  the  Court  which  the  passage  de- 
scribes, makes  both,  in  my  opinion,  per- 
fectly correct.  I  doubt,  besides,  whether 
the  words  of  Lord  Penzance,  even  if  I 
construe  them  wrongly,  can  be  treated  as 


ascertaining  conclusively  the  character  of 
his  act.  That  must  be  judged  of  by  the 
formal  proceedings  themselves,  and  if  the 
application  made  to  him  called  on  him 
only  to  do  what  the  law  and  practice  of 
his  Court  allows,  and  if  he  did  no  more 
than  the  application  called  on  him  to  do, 
I  think  we  are  not  called  upon,  possibly 
are  not  entitled,  to  enquire  further. 

Now  I  think  the  application  did  call 
on  him  to  do  no  more  than  the  law 
allowed,  and  I  think  he  did  no  more  than 
he  was  called  on  to  do ;  and  I  think, 
therefore,  that  what  Lord  Penzance  did 
was  no  more  than  the  practice  of  his  Court 
warranted,  and  the  practice  of  his  Court 
was  not  contrary  to  nor  abrogated  by  the 
Church  Discipline  Act. 

For  these  reasons :— First.  The  23rd 
section  only  forbids  proceedings  to  be 
instituted  in  an  Ecclesiastical  Court  other- 
wise  than  is  enacted  and  provided.  Bat 
if  I  am  right  in  the  earlier  portions  of 
my  judgment  this  proceeding  was  not 
instituted  at  all  in  any  ordinary  and  fair 
sense  of  that  word.  It  was  a  part  of  the 
procedure  in  a  cause  or  proceeding,  which 
cause  or  proceeding  was  instituted  in 
1874. 

Second.  The  Act  does  not  in  any  way 
affect  the  proceedings  or  practice  of  the 
Ecclesiastical  Courts ;  it  prescribes  only 
certain  forms  of  procedure  by  which 
clerks  may  either  be  corrected  withont 
being  brought  into  the  Courts  at  all,  or 
if  recourse  is  had  to  the  Courts,  it  pre- 
scribes the  mode  in  which,  if  I  may  be 
permitted  the  expression,  the  clerk  is  to 
be  got  into  them.  If  the  clerk  submits 
to  the  bishop  (section  9)  sentence  is  to 
be  "  pronounced  according  to  the  eccle- 
siastical law."  If  he  does  not  submit, 
and  the  bishop  formally  hears  the  case, 
he  is  (section  11)  "to  pronounce  sen- 
tence thereupon  according  to  the  eccle- 
siastical law."  All  sentences  pronounced 
under  these  two  sections  (sentences  not 
of  an  old  or  known  Court  be  it  observed) 
are  (section  12)  to  be  "  good  and  effectual 
in  law ;  and  such  sentences  may  be  en- 
forced by  the  like  means  as  a  sentence 
pronounced  by  an  Ecclesiastical  Court  of 
competent  jurisdiction."  But  when  the 
case  is  heard  by  letters  of  request  (under 
section  13)  in  the  Court  of  Arches,  or  in 
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the  Metropolitan  Court  of  York  (old- 
established  Courts),  then  the  words  of 
the  statute  change,  and  the  case  is  "  to 
be  there  heard  and  determined  according 
to  the  law  and  practice  of  such  Court. 
The  15th  section  provides  generally  for 
appeals,  and  that  they  shall  be  heard  in 
like  manner,  as  is  enacted  in  the  13th 
section  as  to  cases  sent  by  letters  of  re- 
quest. The  20th  section,  which  is  one  of 
limitation,  is  important  as  shewing  what 
the  term  "instituted"  means  in  this 
statute.  I  need  not  examine  the  whole 
section.  It  is  not  easy  to  construe,  but 
its  language  underwent  a  most  elaborate 
and  minute  dissection  in  the  judgment  of 
the  Privy  Council  in  Ditcher  v.  Denison 
(69)  pronounced  by  Lord  Justice  Knight- 
Bruce.  It  results  from  the  judgment 
that  the  institution  or  commencement  of 
any  suit  or  proceeding  in  a  court  is  the 
issuing  and  service  of  a  citation.  The 
point  before  us  was  not  before  the  Judi- 
cial Committee  in  that  case,  and  of  course 
they  do  not  decide  it ;  but  it  follows  from 
what  they  do  decide,  that  if  this  be  a  pro- 
ceeding, then  any  step  taken  to  enforce  a 
monition  is  a  proceeding  likewise;  and 
that  to  excommunicate  and  imprison  for 
contumacy  would  equally  require  all  the 
preliminary  processes  of  the  Act  to  be 
gone  through,  in  order  to  arrive  at  a 
sentence  because  it  is  a  proceeding  against 
a  clerk  in  an  Ecclesiastical  Court  for  an 
offence  against  the  laws  ecclesiastical, 
which  can  only  be  got  into  or  initiated  in 
an  Ecclesiastical  Court  according  to  the 
provisions  of  the  Act.  It  follows,  also, 
that  if  every  step  taken  to  enforce  a 
judgment  is  a  "proceeding  "  within  the 
meaning  of  the  Act,  then  after  two  years 
from  the  original  offence  nothing  by  sec- 
tion 20  can  be  done  in  respect  of  it,  a 
conclusion  which  seems  to  me  certainly 
very  difficult  if  not  impossible  to  accept. 

In  truth  a  careful  examination  of  the 
statute  shews  that  the  legislature  had  no 
intention  of  interfering  in  any  way  with, 
that  on  the  contrary  it  took  special  pains 
to  preserve  the  course  and  practice  of  the 
Ecclesiastical  Courts,  when  once  the  case 
of  a  criminous  clerk  came  before  them. 
If  therefore  (and  the  discussion  on  this 
question  I  will  not  renew),  what  Lord 
Penzance  has  done  was  according  to  the 


practice  of  his  Court,  I  am  of  opinion 
that  the  Church  Discipline  Act  has  in  no 
way  affected  his  powers  or  limited  his 
jurisdiction.  I  do  not  think  it  necessary 
to  examine  in  detail  the  Statute  of  Cita- 
tions, 32  Hen.  8.  So  far  as  it  is  incon- 
sistent with  the  Churoh  Discipline  Act, 
the  later  statute  repeals  it,  but  it  is  not 
inconsistent  with  the  later  Act  in  any- 
thing material  to  be  considered. 

I  may  conveniently  end  this  long  judg- 
ment by  stating,  in  much  better  language 
than  my  own,  the  opposite  contention, 
and  drawing  from  the  negatives  of  that 
contention  what  I  think  is  the  right  con- 
clusion in  the  matter.  "  This,"  it  is  said, 
"is  prima  facie  a  proceeding  to  obtain 
punishment  for  a  violation  of  the  Act  of 
Uniformity.  This  proceeding  is  prima 
facie  a  proceeding  contrary  to  the  terms  of 
the  Church  Discipline  Act.  The  answer 
suggested  is  that  it  is  a  legal  consequence 
of  the  suit  which  had  proceeded  to  a 
hearing  and  a  definite  sentence — a  con- 
sequence warranted  by  the  established 
law  and  practice  of  the  Ecclesiastical 
Court,  and  not  inconsistent  with  the  com- 
mon and  statute  law  of  the  realm.  But 
it  is  not  shewn  to  have  been  so  warranted, 
and  it  is  shewn  to  be  inconsistent  with 
the  statute."  Nothing  can  be  more 
clearly  or  tersely  put,  which  I  may  say, 
because  the  language  is  not  my  own,  but 
that  of  one  of  my  colleagues  to  whom 
every  deference  is  due.  I  venture  to  state 
what  I  conceive  I  have  shewn,  in  the 
negatives  of  these  propositions.  I  will 
not  say  what  the  proceeding  may  be 
prima  facie,  but  I  think  it  is  shewn  on  a 
review  of  the  authorities  to  be  in  truth 
not  a  proceeding  to  obtain  punishment  for 
a  violation  of  the  Act  of  Uniformity,  but 
a  proceeding  to  enforoe  obedience  to  a 
legal  order  of  the  Court,  though  it  may 
be  that  the  act  of  disobedience  was  an 
act  which  did  violate  the  Act  of  Uni- 
formity. Again,  I  will  not  say  what  the 
proceeding  may  be  prima  facie ;  but  I  say 
that  on  a  true  view  of  the  provisions  of 
the  Church  Discipline  Act,  the  proceeding 
is  not  contrary  to  such  provisions.  If  so 
no  answer  is  required ;  but  I  say  that  it 
is  a  legal  consequence  of  the  suit  which 
had  proceeded  to  a  hearing  and  definitive 
sentence,  a  consequence  which  is  shewn 


Digitized  by  Google 


86 


queen's  bench,  common  pleas  and  exchequer. 


[N.8. 


Martin  v.  Mackonochie  (App.),  Q.B. 

to  be  warranted  by  the  established  law 
and  practice  of  the  Ecclesiastical  Courts, 
and  is  also  shewn  to  be  not  inconsistent 
with  the  common  and  statute  law  of  the 
realm. 

I  need  not  say  in  the  face  of  the  dis- 
agreement in  this  Court,  and  remembering 
the  great  powers  and  eminence  of  the 
Judges  in  the  Court  below,  that  I  arrive 
at  these  conclusions  with  unfeigned  diffi- 
dence -and  self-distrust.  But  I  have 
arrived  at  them,  after  much  labour  and 
reflection,  clearly  and  distinctly.  It  is 
therefore  my  duty  to  express  them,  and 
to  say  that,  in  my  opinion,  the  judgment 
of  the  Court  below  ought  to  be  reversed. 

Judgment  reversed. 


Solicitors — The  Solicitor  to  the  Treasury,  for 
Lord  Penzance;  Moore  &  Carrey,  for  pro- 
moter; Brooks,  Jenkins  &  Co.,  for  respon- 
dent 


[IN  THE  HOUSE  OF  LORDS.] 

1879.  1 

March  6,  I  charlton  and  others  v.  the 

7,  14.     f  ATTORNEY- GENERAL. 

May  5.  J 

Succession  Duty — Appointee  under  a 
Power — Predecessor — Succession  Duty  Act, 
1853  (16     17  Viet.  c.  51),  ss.  2  4. 

St.  J.,  tenant  for  life  in  possession,  and 
W.,  tenant  in  tail  in  remainder  of  certain 
estates,  barred  the  entail  and  settled  the 
estates  to  such  uses  as  they  should  jointly 
appoint.  On  the  following  day  they  ap- 
pointed the  estates  to  such  uses  as  they 
should  jointly  appoint,  and  in  default  of 
appointment  to  St.  J.  for  life,  remainder  to 
W.  for  life,  remainder  to  the  first  and  other 
sons  of  W.  in  tail  male,  remainder  to  such 
uses  as  St.  J.  and  T.  should  jointly  ap- 
point, and  in  default  of  appointment  to  T. 
for  life,  remainder  to  the  first  and  other 
sons  of  T.  in  tail  male,  with  remainders 
over. 

W.  died  in  1864,  a  bachelor,  without 
having  exercised  his  power  of  appointment. 
In  1866  St  J.  and  T.  appointed  the  estates, 


subject  to  the  life  estate  of  St.  J.,  in  the 
events  which  happened,  to  the  use  thai  A., 
the  widow  of  St.  J.,  should  receive  an  an- 
nuity, and  subject* thereto,  and  to  an 
annuity  given  in  certain  events  which  have 
not  happened  to  the  wife  of  T.,  to  the  we 
of  D.  during  so  much  of  a  certain  period 
as  she  should  live. 

St.  J.  died  in  1873,  and  the  uses  limited 
in  favour  of  A.  and  D.  thereupon  took 
effect:— 

Held,  that  the  case  fell  within  section  2 
and  was  not  within  section  4  of  the  Suc- 
cession Duty  Act. 

And  held,  following  Lord  Braybrooke 
v.  The  Attorney-General  (9  H.L.  Gas. 
150;  31  Law  J.  Rep.  Exch.  177),  The 
Attorney-General  v.  Floyer  (9  H.L.  Cas. 
477 ;  31  Law  J.  Rep.  Exch.  404),  and 
The  Attorney-General  v.  Smythe  (9 
H.L.  Cas.  497  ;  31  Law  J.  Rep.  Exch. 
404),  that  duty  was  payable  upon  the 
interests  of  A.  and  D.  as  successions  de- 
rived from  W.  as  predecessor. 

By  a  deed  executed  on  the  22nd  of 
March,  1854,  St.  John  Charlton  and 
his  eldest  son,  William,  being  under  a 
settlement  made  in  1820  respectively 
tenant  for  life  in  possession,  and  tenant 
in  tail  in  remainder,  of  certain  estates 
subject  to  incumbrances  and  to  a  rent- 
charge  of  8001.  a  year  in  favour  of  Anne 
Charlton,  wife  of  St.  John  Charlton,  dis- 
entailed the  estates  and  resettled  them, 
subject  to  the  incumbrances  and  rent- 
charge,  to  such  nses  as  St.  John  Charlton 
and  William  Charlton  should  by  deed 
jointly  appoint,  and  in  default  of  ap- 
pointment to  the  use  of  St.  John  Charl- 
ton for  life,  with  remainder  to  William 
Charlton  in  tail  male,  with  remainder  to 
St.  John  Charlton  in  fee  simple.  By  a 
deed  executed  on  the  23rd  of  March, 
1854,  St.  John  Charlton  and  William 
Charlton  jointly  appointed  the  estates  sub- 
ject to  the  incumbrances  and  rent-charge 
to  such  uses  as  they  should  by  deed 
jointly  appoint,  and  in  default  of  ap- 
pointment to  the  use  that  William 
Charlton  should  during  the  joint  lives  of 
himself  and  St.  John  Charlton  receive  a 
rent- charge  of  800Z.  a  year,  and  subject 
thereto  to  the  use  of  St.  John  Charlton 
for   life,   with    remainder  to  William 
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Charlton  for  life,  with  remainder  to  his 
first  and  other  sons  successively  in  tail 
male,  with  remainder  to  snoh  nses  as  St. 
John  Charlton  and  his  second  son 
Thomas  Meyrick  (then  Thomas  Charlton) 
after  he  attained  twenty-one,  should,  by 
deed,  jointly  appoint,  and  in  default  of 
appointment  to  Thomas  Meyrick  for  life, 
with  remainder  to  his  first  and  other 
ions  successively  in  tail  male  with  divers 
remainders  over. 

Thomas  Meyrick  attained  twenty-one 
in  the  year  1858.  No  appointment  was 
ever  made  under  the  joint  power  vested 
in  St.  John  and  William  Charlton. 
William  Charlton  died  a  bachelor  in 
1862. 

By  a  deed  executed  on  the  16th  of 
February,  1866,  St.  John  Charlton  and 
Thomas  Meyrick  jointly  appointed  the 
estates,  subject  to  the  incumbrances  and 
rent- charge  and  to  the  lifo  estate  of  St. 
John  Charlton,  to  snch  nses  as  St.  John 
Charlton  and  Thomas  Meyrick  should 
jointly  appoint,  and  in  default  of  ap- 
pointment to  the  use  that  Anne  Charlton 
if  she  survived  St.  John  Charlton  should 
receive  a  rent-charge  of  1,7002.  a  year  for 
life,  and  subject  thereto  and  to  a  rent- 
charge  in  certain  contingencies  in  favour 
of  the  wife  of  Thomas  Meyrick,  to  the 
use  in  the  events  which  happened  of 
Dora  Meyrick  for. so  much  of  an  un- 
certain period  in  the  deed  specified  as 
she  should  live. 

St.  John  Charlton  died  on  the  23rd  of 
February,  1873,  and  Anne  Charlton  there- 
upon became  entitled  to  the  rent-charge 
of  1,7002.  and  Dora  Meyrick  to  the 
estate  limited  to  her  by  the  deed  of  the 
16th  of  February,  1866.  The  Crown 
claimed  succession  duty  at  the  rate  of 
1/.  per  cent,  in  respect  of  the  rent-charge 
and  32.  per  cent  in  respect  of  the  estates 
as  upon  successions  derived  from  William 
Charlton.  Anne  Charlton  and  Thomas 
Meyrick  contended  that  duty  was  payable 
as  upon  successions  from  St.  John 
Charlton  and  Thomas  Meyrick,  and 
offered  11.  per  cent,  upon  one  moiety  of 
the  rent-charge  and  12.  per  cent,  upon 
the  estates. 

On  the  19th  of  March,  1875,  the  At- 
torney-General filed  an  information  pray- 
ing that  it  might  be  declared  that  12.  per 


cent,  was  payable  as  duty  upon  the  rent- 
charge  and  32.  per  cent,  upon  the  estates. 
He  further  claimed,  if  the  Court  should 
be  of  opinion  that  the  joint  power 
created  by  the  deed  of  the  23rd  of  March, 
1854,  and  exercised  by  the  deed  of  the 
16th  of  February,  1866,  was  a  general 
power  of  appointment  within  the  mean- 
ing of  the  4th  section  of  the  Succession 
Duty  Act,  1853,  that  then  St.  John 
Charlton  and  Thomas  Meyrick  upon  the 
exercise  of  that  power  should  be  deemed 
to  have  been  jointly  entitled  to  the  pro- 
perty thereby  appointed  as  a  succession 
from  William  Charlton,  and  that  duty 
attached  thereon  at  22.  per  cent.,  being 
12.  per  cent,  on  the  moiety  of  St.  John 
Charlton  and  32.  per  cent,  on  that  of 
Thomas  Meyrick,  and  was  payable  in  ad- 
dition to  the  duties  which  attached  on 
the  succession  of  Anne  Charlton  and  Dora 
Meyrick. 

The  Exchequer  Division  gave  judg- 
ment in  favour  of  the  defendants,  but 
that  judgment  was  reversed  by  the  Court 
of  Appeal,  which  decided  in  accordance 
with  the  Attorney-  General' s  first  con- 
tention that  duty  was  payable  at  the 
rate  of  12.  per  cent,  on  the  rent-oharge 
and  32.  per  cent,  on  the  estate  of  Dora 
Meyrick. 

The  judgments  of  the  Courts  below  are 
reported  45  Law  J.  Rep.  Exch.  354  and 
46  Law  J.  Eep.  Exch.  750;  Law  Rep. 
1  Ex.  D.  204,  2  Ex.  D.  398. 

The  defendants  appealed. 

Bristowe  and  Law  (Spencer  Butler  with 
them),  for  the  appellants. — The  case  is 
governed  by  section  4  of  the  Succession 
Duty  Act.  The  intention  of  that  sec- 
tion was  to  treat  the  donees  of  a  general 
power  upon  their  exercising  it  as  owners 
of  the  fee-simple.  The  appointees  would 
then  take  as  a  succession  derived  from 
them  in  contradistinction  to  the  appoin- 
tees under  a  limited  power  whose  succes- 
sion is  derived  from  the  person  who 
created  the  power.  Here  the  power  ex- 
ercised by  St.  John  Charlton  and  Thomas 
Meyrick  was  a  general  one,  none  the  less 
because  liable  to  be  extinguished  by  the 
death  of  one  of  them,  since  the  distinc- 
tion between  general  and  special  or 
limited  powers  depends  entirely  on  the 
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number  of  the  objects  for  which  they 
may  be  exercised.  (See  Sugden  on  Powers, 
8th  ed.  o.  8.  s.  1.  sab-sec  4  p.  894) 
Here  the  objects  of  the  power  were  un- 
limited, and  it  was  in  fact  used  to  extend 
the  trustees'  power  of  sale,  and  to  create 
mortgages.  The  suggestion  of  James, 
L.J.,  that  the  word  "  person  "  in  section  4 
of  the  Act  should  be  confined  to  the  sin- 
gular number,  is  opposed  to  13  A  14 
Vict.  c.  21.  s.  4,  by  which  it  is  enacted 
that  in  all  Acts  the  singular  shall  be 
deemed  to  include  the  plural,  "  unless 
the  contrary  ...  is  expressly  provided ;" 
and  a  comparison  of  the  corresponding 
section  of  the  Legacy  Duty  Act,  36  Geo. 
3.  c.  52.  s.  18,  where  the  words  "  person 
or  persons "  are  used,  shews  that  the 
framers  of  the  Succession  Duty  Act  must 
hare  intended  to  include  the  plural. 

It  is  said,  however,  that  the  cases  of 
Lord  Braybrodke  v.  The  Attorney-General 
(1),  The  Attorney-General  v.  Floyer  (2), 
and  The  Attorney-General  v.  Smythe  (3) 
are  decisive  against  the  contention  of  the 
appellants.  But  it  is  to  be  observed,  in 
the  first  place,  that  in  none  of  those  oases 
is  there  any  reference  in  the  judgments 
to  section  4.  The  decisions  were  grounded 
entirely  upon  other  sections.  The  reason 
may  be  that  section  4  was  held  not  to 
apply,  because  in  each  case  the  power  in 
question  "  took  effect "  before  the  pass- 
ing of  the  Act,  according  to  the  interpre- 
tation of  the  section  in  In  re  Lovelace  (4). 
Again,  those  cases  are  distinguishable 
from  the  present  in  their  circumstances. 
Lord  Braybrooke  v.  The  Attorney -General 
(1)  was  a  decision  under  section  12,  and 
the  whole  point  of  it  was  that  the  donee 
was  also  the  creator  of  the  power,  and 
could  not  by  resettling  the  estates  alter 
his  liability  to  succession  duty.  Besides, 
in  all  three  cases,  the  eldest  son  had 
under  the  resettlement  whioh  created  the 
power  an  estate  of  inheritance  or  what 
was  equivalent  thereto,  and  it  was  held 

(1)  9  H.L.  Cas.  150 ;  31  Law  J.  Rep.  Exch. 
177. 

(2)  9  H.L.  Cas.  477 ;  31  Law  J.  Rep.  Exch. 
404. 

(3)  9  H.L.  Ca*.  477 ;  31  Law  J.  Rep.  Exch. 
404. 

(4)  4  De  Gex  &  J.  340  ;  28  Law  J.  Rep.  Chanc. 
489. 


that  the  appointed  estates  were  carved 
out  of  that.  Here  there  was  no  estate  of 
inheritance  in  either  father  or  son  under 
the  resettlement  in  1854.  It  may  further 
be  asked  why,  if  it  is  necessary  to  refer 
back  to  the  deeds  of  1854  to  find  the 
predecessor,  the  Court  should  not  go 
back  to  1820,  or  even  to  earlier  settle- 
ments and  resettlements.  If  it  did  so, 
the  succession  would  presumably  be 
lineal,  and  the  duty  one  per  cent.  The 
Attorney-General  v.  Upton  (5),  a  decision 
upon  section  4,  and  The  Attorney-General 
v.  Cecil  (6)  ,  in  which  the  power  was  as 
here  a  joint  power,  are  authorities  in 
support  of  the  appellants'  contention. 
It  was  held  in  favour  of  the  Crown  in 
both  cases  that  the  instrument  executing 
the  power  was  that  whioh  conferred  the 
succession.  See  also  the  judgments  of 
Bomilly,  M.B.,  in  In  re  Banuay's  Settle- 
ment (7),  and  of  Bramwell,  B.,  in  In  re 
Barker  (8). 

It  may  be  held  that  section  2  applies 
to  this  case.  If  so,  it  is  unnecessary  to 
consider  the  effect  of  section  4,  since  that 
would  only  apply  where  section  2  does 
not.  It  is  contended  for  the  appellants 
that,  looking  at  section  2  only,  the  exer- 
cise of  a  joint  general  power  is  a  "  dispo- 
sition "  whioh  confers  a  succession.  The 
donees  of  the  power  are  in  a  posi- 
tion equivalent  to  that  of  owners,  and 
the  creator  of  the  power  should  no  more 
be  regarded  as  the  predecessor  of  the  ap- 
pointees than  would  a  vendor  who  had 
conveyed  to  uses  to  bar  dower. 

The  Attorney- General  also  claims 
double  duty  if  section  4  applies,  that  is 
to  say,  duty  upon  the  succession  of  St. 
John  Charlton  and  Thomas  Meyrick  ac- 
cruing upon  their  exercise  of  the  power 
of  appointment,  and  duty  upon  the  suc- 
cesion  of  the  appellants  from  them.  But 
the  whole  scheme  of  the  Aot  is  against 
double  duty,  and  there  is  no  case  where 
it  has ,  been  allowed,  though  it  might 
equally  have  been  claimed  in  In  re  Love- 

(5)  4  Hurl.  &  C.  386  ;  35  Law  J.  Rep.  Exch. 
138 ;  Law  Rep.  1  Excb.  224. 

(6)  89  Law  J.  Rep.  Exch.  201 :  Law  Rep.  5 
Exch.  263. 

(7)  80  Beav.  75 ;  30  Law  J.  Rep.  Chanc.  849. 

(8)  7"   '  '  * - 
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lace  (4),  Be  Chapman's  Trusts  (9),  and 
still  more  in  Oooper  v.  Harlech  (10). 
Section  4  no  doubt  says  that  donees  of  a 
general  power  shall  be  deemed  to  be  en- 
titled at  the  time  of  exercising  the  power 
to  the  property  as  a  succession  derived 
from  the  creator  of  the  power.  This  is  in- 
tended to  provide  for  the  payment  of  duty 
on  an  appointment  which  does  not  con- 
fer a  new  succession,  e.g.  an  appointment 
by  the  donees  of  the  power  to  themselves 
or  to  a  purchaser.  See  judgment  of 
Martin,  B.,  in  In  re  Barker  (8)  ;  and 
oompare  section  18  of  the  Legacy  Duty 
Act.  But  the  duty  is  not  payable  till  the 
succession  falls  into  possession.  If  the 
succession  be  alienated  before  it  falls  into 
possession  section  15  is  to  be  read  with 
section  4,  and  the  alienee  pays  duty  at  the 
same  rate  per  cent,  at  which  the  alienor 
would  have  paid,  but  the  life  of  the 
alienee  fixes  the  value  of  the  succession 
— The  Solicitor-General  v.  The  Law  Re- 
versionary Society  (11),  The  Attorney- 
General  v.  Sefion  (12),  Oooper  v.  Harlech 
(10).  If  the  appointment  be  such  as  to 
confer  a  new  succession  (as  here)  duty 
is  payable  on  that,  for  it  is  the  only  suc- 
cession which  falls  into  possession — sec- 
tions 20,  21, 42, 44,  and  see  the  judgment 
of  Lord  Westbury  in  The  Attorney-General 
v.  LitOedale  (13). 

The  Attorney-General  (Sir  J.  HoUcer), 
and  W.  W.  Karslake,  for  the  respondent. — 
Duty  is  payable  under  section  2,  and  sec- 
tion 4  does  not  apply.  There  is  nothing 
to  distinguish  this  case  in  law  from  Lord 
Braybrooke  v.  The  Attorney-General  (1), 
The  Attorney-General  v.  Floyer  (2)  and 
The  Attorney-General  v.  Smythe  (3) ;  for 
as  to  the  donee  not  being  the  same  person 
as  the  donor  of  the  power,  that  is  a  dis- 
tinction without  a  difference.  The  case 
is  therefore  absolutely  concluded  by  the 
decisions,  and  William  Charlton,  the  last 
tenant  in  tail,  must  be  treated  as  the  pre- 
decessor from  whom  the  succession  is 

(9)  2  Hem.  &  M.  447. 

(10)  46  Lav  J.  Hep.  Chanc.  133  ;  Law  Rep.  4 
Ch.  D.  802. 

(11)  42  Law  J.  Bap.  Exch.  146 ;  Lav  Rep.  8 
Exch.  233. 

(12)  2  HurL  &  C.  862;  11  H.L.  Gas.  257;  82 
Law  J.  Rep.  Exch.  280 ;  34  Law  J.  Rep.  Exch.  98. 
^8^40  Law  J.  Rep.  Exch.  241 ;  Law  Rep.  5 

Vol.  49.-0.Bn  OP.  &  Exch. 


derived.  It  has  been  urged  that  it  might 
be  necessary  to  go  back  for  centuries  to 
find  the  estate  out  of  which  a  power  takes 
effect,  but  practically  that  difficulty  does 
not  arise.  In  Lord  Braybrooke  v.  The  At- 
torney-General (1)  it  is  true  that  section 
4  could  not  have  been  held  applicable, 
but  it  might  have  been  in  The  Attorney- 
General  v.  Floyer  (2),  yet  the  case  was 
decided  upon  section  2,  although  Lord 
Cran worth  who  moved  the  judgment  re- 
ferred to  section  4  for  another  purpose, 
thereby  shewing  that  it  had  not  escaped 
his  attention.  The  case  of  The  Attorney- 
General  v.  Lord  Eustace  OeoU  (6)  is  also 
an  authority  against  the  applicability  of 
section  4.  It  is  contended  that  the  words 
"general  power"  in  section  4  are  not 
used  technically,  but  import  an  absolute 
power  of  disposal.  A  power  which  is 
limited  by  the  necessity  of  obtaining  an- 
other's consent  is  not  such  an  absolute 
power.  Therefore  by  the  force  of  the 
context,  the  word  "  person  "  when  used 
in  reference  to  a  general  power  must  be 
confined  to  the  singular  number,  a  joint 
power  being  necessarily  limited. 

Bat  assuming  that  section  4  does  apply, 
there  will  then  be  two  duties  payable 
because  there  will  be  two  successions. 
The  principle  of  section  4  is  that  a  general 
power  is  equivalent  to  a  fee  simple,  and  it 
is  provided  that  upon  its  exercise  the  pro- 
perty shall  be  a  succession,  which  by  the 
interpretation  clause  (section  1)  means 
"  any  property  chargeable  with  duty."  It 
has  been  argued  that  duty  is  not  payable 
till  the  property  comes  into  possession, 
but  the  answer  is  that  by  section  4  it  is 
deemed  to  be  in  possession  upon  the  exer- 
cise of  the  power  of  appointment,  and 
duty  is  at  once  payable  under  section  20. 
Section  15  has  nothing  to  do  with  appoint- 
ments under  powers  but  applies  to  trans- 
fers of  estate.  It  cannot  therefore  be  read 
with  section  4. 

[Lord  Sblborne. — Suppose  an  exercise 
upon  a  sale  of  an  absolute  power  of  ap- 
pointment, would  not  section  15  apply  ?] 

Duty  would  attach  to  the  purchase- 
money,  and  the  land  would  be  exonerated 
— Dug  dale  v.  Meadows  (14).    The  cases 

(14)  89  Lav  J.  Rep.  Chanc.  180 ;  affirmed  on 
appeal  40  Law  J.  Rap.  Chanc,  140  j  Law  Rep.  9 
Eg..  212  and  6  Ch.  App.  601. 
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cited  against  doable  duty  are  not  autho- 
rities against  the  payment  of  two  duties 
where  there  are  two  deaths,  as  here,  that 
of  William  and  that  of  St.  John,  and  two 
separate  successions.  There  was  but  one 
death  in  (Jooper  v.  Harlech  (10),  and  in 
The  Attorney-General  v.  Upton  (5)  ;  and 
in  The  Attorney- General  v.  Littledale  (18) 
the  death  of  Mrs.  Dawkins  took  place 
twenty  years  before  the  passing  of  the 
Act. '  The  Crown  was  not  before  the 
Court  in  Cooper  v.  Harlech  (10)  nor  in 
Fryer  v.  Morland  (15),  and  could  not 
therefore  be  bound  by  the  decisions.  In 
re  Chapman's  Trusts  (9)  it  is  difficult  to 
understand  why  duty  was  not  claimed 
under  the  Legacy  Daty  Act. 
Bri&towe,  in  reply. 

Our.  adv.  wit. 

Thb  Lord  Chancellor  (Earl  Cairns). — 
The  property  which  is  subject  to  succes- 
sion duty  in  this  case  was  disentailed  and 
re- settled  by  deeds  of  the  22nd  and  23rd 
of  March,  1854,  which  both  sides  have 
taken  in  their  argument  as  the  commence- 
ment  of  the  title.  At  that  time  St.  John 
Chiverton  Charlton  (whom  I  will  call  St. 
John  Charlton)  was  tenant  for  life  of  the ' 
property,  and  his  eldest  son  St.  John 
William  Charlton  (whom  I  will  call 
William)  was  the  first  tenant  in  tail 
male.  By  the  deed  of  the  22nd  of  March, 
1854,  the  property  was  settled  to  such 
uses  as  St.  John  Charlton  and  William 
Charlton  should  appoint;  in  default  to 
St.  John  for  life,  with  remainder  to 
William  in  tail  male,  with  remainder  to 
St.  John  in  fee. 

By  the  deed  of  the  23rd  of  March, 
1854,  a  settlement  was  made  under  the 
joint  power  of  St.  John  and  William  to 
such  uses  as  St.  John  and  William  should 
appoint ;  in  default  to  secure  an  annuity 
of  800Z.  to  William,  during  the  joint  lives 
of  himself  and  St.  John ;  remainder  to  St, 
John  for  life ;  remainder  to  William  for 
life;  remainder  to  William's  first  and 
other  sons  in  tail  male ;  remainder  to  such 
uses  as  St.  John  and  Thomas,  his  seoond 
son,  should  appoint ;  remainder  to  Thomas 
for  life ;  remainder  to  his  first  and  other 
sons  in  tail  male. 

(15)  46  La*  J.  Bep.  Chanc.  817  ;  Law  Bep.  3 
Ch.  D.  675. 


By  a  re-settlement  of  the  16th  of  Feb- 
ruary, 1866,  at  which  time  William  was 
dead  without  issue,  St.  John  and  Thomas 
re-settled  the  estate,  subject  to  the  life 
interest  of  St.  John,  to  such  uses  as  St. 
John  and  Thomas  should  appoint;  re- 
mainder to  secure  a  rent-charge  of  1,7002. 
to  the  appellant  Ann,  the  wife  of  St. 
John,  for  her  life,  and,  subject  thereto,  to 
the  appellant  Dora  Meyriok,  for  certain 
interests  therein  specified. 

St.  John,  the  tenant  for  life,  died  in 
1873,  and  thereupon  the  succession  to 
the  appellants  opened ;  and  the  question 
is,  from  whom  do  they  take  the  succes- 
sion, and  what  is  the  rate  of  duty  payable  ? 
The  Court  of  Appeal  has  held  that  they 
derive  their  succession  from  William 
Charlton,  the  tenant  in  tail,  the  son  of 
the  one  appellant  and  the  uncle  of  the 
other,  and  it  is  the  correctness  of  this  de- 
cision which  is  now  in  question. 

If  this  question  is  to  be  decided  by  the 
2nd  section  of  the  Succession  Duty  Act, 
I  do  not  think  the  answer  to  it  can  admit 
of  any  doubt,  either  on  principle  or  au- 
thority. The  2nd  section,  reading  it 
shortly,  enacts  that  every  disposition  of 
property  by  reason  whereof  any  person 
shall  become  beneficially  entitled  to  any 
property  on  the  death  of  any  person, 
shall  be  deemed  to  confer  on  the  person 
entitled  by  reason  of  such  a  disposition,  a 
succession;  and  the  term  " successor " 
shall  denote  the  person  so  entitled,  and 
the  term  "  predecessor  "  shall  denote  the 
settlor  or  other  person  from  whom  the 
interest  of  the  successor  is  derived. 

The  appellants  undoubtedly  became  be- 
neficially entitled  to  property  upon  the 
death  of  St.  John  Charlton,  and  they  be- 
came so  entitled  by  reason  of  a  disposition 
of  the  property.  What  was  the  disposi- 
tion of  the  property?  I  cannot  doubt 
that  it  was  that  contained  in  the  three 
deeds  which  I  have  already  mentioned, 
the  22nd  and  23rd  of  March,  1854,  and 
the  16th  of  February,  1866.  It  was  the 
first  two  of  these  which  created  the  power 
in  St.  John  and  Thomas,  and  it  was  the 
third  which  exercised  the  power.  Nor 
should  I  doubt  that,  in  this  disposition, 
William  Charlton  was  the  settlor.  St 
John  Charlton  had  throughout  nothing 
but  an  estate  for  life,  and  the  first 
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estate  of  inheritance  was  in  William; 
and  it  was  oat  of  that  estate  of  inherit- 
ance, and  oat  of  the  fee  into  which  it 
was  expanded,  that  the  interests  given 
to  the  appellants  came.  Bat  I  look  upon 
this  construction  of  the  2nd  section,  as  to 
cases  coming  within  it,  as  oompletelv  and 
finally  settled  by  the  cases  in  this  House, 
reported  in  9th  House  of  Lords  Gases, 
and  especially  by  the  cases  of  Braybroohe 
(1)  and  Floyer  (2),  and  as  no  longer  open 
to  controversy. 

The  contest,  however,  of  the  appellants 
at  yonr  Lordships'  Bar  was  not  so  much 
founded  on  the  2nd  section,  as  it  was  di- 
rected to  shew  that  it  was  the  4th  and  not 
the  2nd  section  of  the  Act  which  applies 
to  the  present  case,  and  I  observe  that  in 
the  Court  of  Appeal  much  difficulty  was 
felt  by  some  of  the  learned  Judges  with 
reference  to  the  4th  Bection.  Lord  Jus- 
tice Bramwell  thought  that  the  present 
case  was  within  the  very  words  of 
the  4th  section.  The  Lord  Chief  Jus- 
tice thought  that  the  present  case,  and 
also  the  cases  in  this  House  which  I  have 
already  referred  to,  all  came  within  the 
4th  section;  bat  he  considered  he  was 
bound  by  the  authority  of  the  decisions 
referred  to,  however  fatally  wrong,  as  he 
said,  he  might  deem  them  to  be.  Lord 
Justice  Brett  said  that  if  the  present  case 
is  to  be  treated  as  coming  under  section  2, 
then  he  could  see  no  case  to  which  sec- 
tion 4  could  apply. 

There  is  no  doubt  that  the  cases  in  this 
House,  especially  those  of  Floyer  (1)  and 
Smythe  (3),  did  determine,  not  only  that 
the  construction  of  the  2nd  section  was 
such  as  I  have  mentioned,  but  also  that 
it  was  the  2nd  and  not  the  4th  section 
which  governed  such  cases.  And  I  agree 
with  what  is  said  by  Lord  Justice  James, 
that  the  only  distinction  suggested  is, 
that  in  those  cases  the  donors  of  the 
powers  were  the  same  as  the  donees  of 
the  power,  that  is,  the  tenant  for  life 
and  the  eldest  son;  and  that  in  the 
present  case  the  donees  are  the  tenant 
for  life  and  the  second  son,  and  that  this 
creates  "  no  more  difference  in  law  than 
the  fact  that  the  names  are  different 
does." 

Bat  the  argument  that  the  4th  section 
of  the  statute  is  applicable  to  a  case  like 
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the  present,  appears  to  me  to  be  founded 
on  a  misconception  of  the  meaning  of 
that  section.  In  the  first  place  I  must 
observe  that  the  words  "  where  any  per- 
son shall  have  a  general  power  of  ap- 
pointment over  property,  he  shall,  in  the 
event  of  his  making  any  appointment 
thereunder,  be  deemed  to  be  entitled,  at 
the  time  of  his  exercising  such  power,  to 
the  property  or  interest  thereby  ap- 
pointed, as  a  succession  derived  from  the 
donor  of  the  power,"  appear  to  me  to 
point  to  a  general  power  possessed  by 
one  person,  enabling  him  to  dispose  of 
property  as  an  absolute  owner,  and  nut 
to  a  power  given  in  a  family  settlement 
to  a  father  and  son  where  one  is  intended 
to  be  a  check  upon  the  other  in  the  ex- 
ercise of  the  power.  It  is  true,  as  was 
observed  in  the  argument,  that  words  in 
the  singular  may  be  construed  as  if  they 
were  plural,  bat  you  must  not  turn  one 
member  of  a  sentence  into  the  plural  and 
leave  the  other  in  the  singular.  The  argu- 
ment of  the  appellant  requires  that  you 
should  construe  the  section  thus,  "  where 
two  persons  shall  have  one  general  power 
of  appointment,"  Ac.  But  this  would  be 
absurd,  for  it  would  make  both  the  do- 
nees of  the  power,  in  the  event  of  an 
exercise  of  it,  take  a  succession  and  be 
liable  to  pay  duty  for  it,  although  the 
name  of  one  might,  as  I  have  already 
said,  have  been  inserted  merely  as  a 
check,  and  without  the  idea  of  any  bene- 
ficial interest. 

The  fact  is  the  4th  section  appears  to 
have  been  inserted,  although  it  is  not 
necessary  in  the  present  case  absolutely 
to  decide  its  effect,  for  the  purpose  of 
meeting  a  case  that  might  well  occur, 
and  which,  but  for  the  4th  section,  would 
have  been  left  uncovered.  Property 
might  be  given  after  a  life  interest  to 
various  persons  in  succession,  but  subject 
to  an  absolute  and  general  power  in  A.  B. 
to  dispose  of  the  property  as  he  pleased, 
or  to  a  limited  power  in  A.  B.  to  dispose 
of  the  property  amongst  certain  objects 
of  the  power.  The  power  might  not  up 
to  or  at  the  time  of  the  opening  of  the 
succession  have  been  exercised,  and  it 
might  for  some  time  remain  uncertain 
whether  it  would  ever  be  exercised.  If 
there  was  no  enactment  but  the  2nd  sec- 
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tion,  the  succession  would  have  to  be 
determined  upon  the  death,  and  there 
would,  in  hoc  statu,  be  no  means  of  deal, 
ing  with  the  succession  except  as  a  sue 
cession  in  those  taking  in  de&ult  of  ap- 
pointment. It  is  here  that  the  4th  sec- 
tion appears  to  come  into  operation.  It 
keeps  open  the  question  of  a  subsequent 
exercise  of  the  power,  and  as  soon  as  the 
power,  if  a  general  power,  is  exercised,  it 
fixes  the  person  exercising  the  power 
with  the  consequences  of  a  succession  as 
if  the  absolute  property  had  come  to  him, 
and  if  it  is  a  limited  power  and  is  exer- 
cised, it  fixes  those  who  take  under  it  as 
if  they  had  derived  a  succession  from 
the  person  creating  the  power. 

So  far,  therefore,  as  regards  the  con- 
struction of  the  2nd  and  4th  sections  of 
the  Act,  it  appears  to  me  that  the  case  of 
the  appellants  must  fail. 

A  farther  argument  was  addressed  to 
your  Lordships  which  does  not  appear 
to  have  been  used  in  the  Courts  below, 
namely,  that  there  was  here  a  transfer  of 
interest  within  the  meaning  of  the  15th 
section  of  the  Succession  Duty  Act.  As 
to  this  it  is  sufficient  for  me  to  say 
that  the  case  appears  to  me  to  be  covered 
by  the  decision  in  The  Attorney -General 
v.  Lord  Eustace  Cecil  (6),  the  grounds  of 
which  seem  to  me  to  be  satisfactory,  and 
to  be  fatal  to  the  argument  of  the  appel- 
lants. 

I  therefore  propose  to  move  that  the 
appeal  in  this  case  be  dismissed  with 
costs. 

Lord  Hathiblky. — I  heard  the  argu- 
ment on  this  case,  and  I  have  had  an 
opportunity  of  considering  it  since,  but  I 
have  in  substance  nothing  to  add  to 
what  has  fallen  from  my  noble  and 
learned  friend  on  the  woolsack,  in  whose 
opinion  upon  the  case  I  entirely  concur. 
It  has  been  pointed  out  to  me  by  my 
noble  and  learned  friend  on  my  left,  that 
amongst  the  numerous  cases  which  have 
been  brought  before  the  Courts  upon  the 
Succession  Duty  Act,  the  two  sections 
which  have  been  chiefly  referred  to  in 
this  case,  namely,  the  2nd  and  the  4th 
sections,  seem  to  have  been  completely 
covered  by  a  series  of  decisions.  The 
and  section  has  been  open  to  question 


upon  the  two  branches  which  it  contains, 
for  there  are  two  branches  contained  in 
that  section,  as  there  are  in  the  4th, 
The  first  branch  of  it  deals  with  the  case 
of  disposition,  the  second  branch  of  it 
deals  with  the  case  of  devolution.  The 
question  as  to  how  far  the  origin  of  a 
title  should  be  attributed  to  devolution, 
and  as  to  how  far  it  should  be  attributed 
to  disposition,  was  fully  considered  in  this 
House  in  Lord  Saltoun's  Oase  (16)  and 
again  at  a  very  recent  period,  in  the  case 
of  Lord  Zetland  v.  The  Lord  Advocate 
(17).  In  that  case  there  was  a  sort  of 
conjoint  action,  a  disposition  created  the 
whole  interest,  and  in  that  interest  as 
created  by  the  disposition  a  series  of 
successions,  if  I  may  so  term  them,  oc- 
curred by  descent  or  otherwise,  arising 
out  of  the  original  disposition.  The 
qnestion  was  whether  you  were  to  con- 
sider the  devolution  which  had  taken 
place  in  the  course  of  pursuing  the  dis- 
position which  had  been  made  as  forming 
a  devolution  in  every  sense,  so  that  the 
interest  of  the  successor  was  to  be  cal- 
culated upon  that  ground,  or  whether 
you  were  to  consider  it  a  case  of  dis- 
position within  the  2nd  section  of  the 
Act. 

Now,  the  present  case  is  a  case  in 
which  we  have  to  determine  whether  or 
not  the  disposition  is  to  fall  within  the 
2nd  or  within  the  4th  section  of  the  Act 
only.  The  only  difficulty  arising  upon 
that  is  this.  As  my  noble  and  learned 
friend  has  just  observed,  there  could  be 
no  doubt  in  anybody's  mind  that  if  you 
did  not  find  the  4th  section  there  at  all, 
this  would  be  a  disposition,  and  a  dispo- 
sition under  the  2nd  section  of  the  Act. 
It  is  a  series  of  family  settlements,  the 
one  following  the  other  according  to  the 
usual  course  of  conveyancing,  by  which 
the  father  and  the  son,  when  the  son 
has  become  tenant  in  tail  in  possession, 
create  an  interest  by  which  they  take  a 
joint  power,  limiting  back  the  interest 
of  the  father  usually  for  life,  and  also 
sometimes  curtailing  the  son's  interest 
(that  may  or  may  not  be),  but  giving 
a  joint  power  to  the  two.  In  regard  to 
dispositions,  there  seems  to  have  been  in 

(16)  8  Maoq.  Sc.  App.  0.  659. 

(17)  8  App.  Cm.  605. 
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the  minds  of  the  framers  of  this  Aot  a 
motion  that  it  would  be  necessary  to 
include  certain  other  cases  which  they 
do  not  consider  sufficiently  included  in 
the  2nd  section  of  the  Act.  That  is 
the  only  way  in  which  we  can  account 
for  the  4th  section  at  all.  Then  the 
question  would  naturally  arise  whether 
that  which  is  done  by  an  exercise  of 
the  power  being  in  every  sense  of  the 
-word  a  disposition,  should  fall  within 
the  2nd  section  of  the  Act,  or  within 
the  4th,  having  a  peculiar  construction 
given  to  it  in  the  case  of  such  a  dispo- 
sition as  we  have  before  us.  Lake  my 
noble  and  learned  friend,  I  take  the 
disposition  here  to  be  a  disposition  con- 
tained in  the  series  of  settlements  whioh 
we  find  in  the  three  deeds  to  whioh  he  has 
referred,  under  which  there  was  first  of 
all  a  joint  power  in  St.  John  Charlton 
and  William  Charlton,  the  estate  tail 
being  in  William,  the  eldest  son,  and 
afterwards,  upon  that  limitation  failing, 
there  was  a  joint  power  of  appoint- 
ment by  the  father  and  by  Thomas, 
the  second  son,  and  limitations  over  in 
default  of  appointment.  Now,  what- 
ever difficulties  might  have  surrounded 
this  case  (and  I  confess  there  are  diffi- 
culties which  at  first  sight  are  somewhat 
calculated  to  embarrass  those  who  have  to 
give  an  opinion  upon  the  exact  construc- 
tion of  the  Aot),  as  regards  the  first 
portion,  namely,  whether  or  not  this  case 
fells  within  the  2nd  section  or  the  4th 
section,  appear  to  me  to  be  covered  by 
the  authorities  which  have  been  men- 
tioned, that  is  to  say,  the  three  cases  in 
this  House,  all  of  which  are  reported  in 
the  same  volume  of  the  House  of  Lords 
Cases,  namely,  Lord  Braybrooke's  Case 
(1),  Flayer's  Case  (2),  and  Smythe's  Case 
(3).  As  has  been  observed,  I  think  by 
my  noble  and  learned  friend  on  the  wool- 
sack, and  as  will  be  observed  also  by  my 
noble  and  learned  friend  who  will  pre- 
sently address  the  House,  and  whose 
opinion  I  have  had  an'  opportunity  of 
perusing,  no  doubt  Flayer's  Case  (2)  was 
not  overlooked  in  the  decision  of  subse- 
quent cases.  It  is  referred  to  in  those 
decisions,  and  the  case  seems  to  have 
been  altogether  well  considered.  If  that 
case  be  law,  which  we  must  hold  it  to  be 


as  being  a  decision  of  this  House,  then  I 
apprehend  the  matter  is  settled,  this  case 
falls  within  the  2nd  section,  and  conse- 
quently, according  to  Flayer's  Case  (2) 
especially,  does  not  fall  within  the  4th 
section. 

My  noble  and  learned  friend  on  the 
woolsack  has  given  his  view  of  the 
reasons  which  may  have  induced  the 
Legislature  to  frame  those  two  sections, 
in  order  to  meet  certain  cases  which  might 
not  otherwise  have  been  provided  for  at 
all,  either  by  the  2nd  or  by  any  other 
section  of  the  Act.  I  think  there  is 
sufficient  ground  for  saying  that  we  are 
not,  on  account  of  any  supposed  inutility 
of  the  4th  section  (unless  the  construction 
be  given  which  is  contended  for  by  the 
appellants),  driven  to  the  necessity  of 
giving  it  that  construction,  but  that  we 
are  in  a  position  in  which  we  can  without 
embarrassment  uphold,  as  one  would  un- 
doubtedly wish  to  do,  the  doctrine  which 
has  once  been  established  by  this  House, 
and  I  confess  I  for  one  should  feel  it 
scarcely  competent  in  us  to  reverse  that 
doctrine,  which  is  so  established,  not  only 
by  one,  but  by  two  or  three  oases.  It  ap- 
pears to  me  that  if  there  had  been  such  a 
difficulty  as  is  suggested  with  reference 
to  the  4th  section,  the  only  mode  of  curing 
it  would  have  been  by  a  subsequent  ap- 
plication to  the  Legislature.  I  do  not 
think,  however,  that  any  such  difficulty 
arises.  It  seems  to  me,  for  the  reasons 
which  have  already  been  urged,  and  which 
I  will  not  repeat  to  your  Lordships,  that 
there  is  good  ground  for  the  existence  of 
that  4th  section,  but  that  we  are  not 
driven  to  the  necessity  of  applying  it  to 
this  case.  I  am  content  to  rest  upon  the 
three  decisions  which  have  well  estab- 
lished that  this  is  a  case  to  which  the  2nd 
section  is  applicable.  The  consequence  is 
that  the  appellants  cannot  succeed. 

Lord  Sblbobnb. — In  the  case  of  Lord 
Bratjbrooke  (1),  where  the  succession  was 
taken  under  a  joint  appointment  by 
father  and  son,  the  Lords  who  concurred 
in  the  judgment  of  this  House  (Lord 
Campbell  and  Lord  Kingsdown)  pro- 
ceeded upon  the  principle  that  the  ap- 
pointment was  to  be  read  into  the  deed 
creating  the  power,  according  to  the 
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general  rule  of  law  applicable  to  the 
execution  of  powers.  Lord  Cranworth 
was  of  the  same  opinion  in  the  two  cases  of 
Floyer  (2)  and  of  Smythe  (8)— in  Floyer's 
Case  (2)  not  only  as  to  the  succession  of 
George  B antes,  but  also  as  to  those  of 
his  eldest  son  and  his  younger  children  ; 
and  Baron  Martin  was  of  the  same  opi- 
nion in  Lord  Eustace  Cecil's  Case  (6).  It 
is  true  that  in  Floyer's  and  Smythe's 
cases  Lord  Wensleydale,  and  in  that  of 
Lord  Eustace  Cecil  t  he  Lord  Chief  Baron, 
appear  to  have  founded  their  judgments 
on  a  different  principle,  which  Lord  Wens- 
leydale (erroneously,  I  think),  considered 
to  have  been  the  principle  adopted  in 
Lord  Braybrooke*s  Case  (1),  namely, 
that  the  interests  of  the  appointees,  un- 
der the  joint  power,  were  carved  out  of 
the  new  estate  (being  in  all  these  cases, 
except  one,  an  estate  tail),  which  the 
eldest  son  took  under  the  resettlement ; 
and  that  the  disposition  to  be  looked  to 
was  that  executing,  not  that  creating, 
the  power.  The  single  case  in  which  that 
new  estate  was  not  an  estate  tail  was 
Lord  Braybrooke's ;  but  there  the  son 
had  (subject  to  the  joint  power)  a  sole 
and  absolute  power  of  appointment  by 
deed  or  will,  which  Lord  Wensleydale 
may  perhaps  have  considered  equivalent 
to  the  inheritance. 

Unless  a  distinction  can  be  founded 
upon  the  4th  section  of  the  Succession 
Duty  Act,  these-  cases  must  govern  the 
present.  But  the  result  to  which  they 
would  lead  may  possibly  admit  of  some 
question,  on  account  of  the  differences 
already  mentioned  between  the  views  of 
the  Judges,  in  and  out  of  this  House, 
who  decided  all  but  one  of  them. 

In  all  these  oases  the  same  person  who 
was  first  tenant  in  tail  (or  what  was 
deemed  equivalent  to  it)  under  the  re- 
settlement had  also  been  first  tenant-in- 
tail  under  the  old  settlement,  so  that  it 
practically  made  no  difference  whether 
the  successions  were  under  the  deed  exe- 
cuting, or  under  that  creating,  the  power. 
In  either  view  they  were  "  carved "  or 
"  derived  "  out  of  the  estate  (whether 
new  or  old)  of  that  person,  who  was  one 
of  the  two  joint  donees  of  the  power.  But 
in  the  present  case  it  is  otherwise. 
Here  neither  of  the  donees  of  the  joint 


power  had,  either  before  or  after  the  re- 
settlement, an  estate  of  inheritance  or 
anything  equivalent  to  it.  The  father, 
both  before  and  afterwards,  was  first 
tenant  for  life,  and  retained  that  estate 
throughout,  unaffected  by  the  exercise  of 
the  power.  The  life  estate  of  the  son 
and  the  subsequent  remainders  were  dis- 
placed by  the  exercise  of  the  power,  all 
which  had  been  derived,  under  the  re- 
settlement, from  the  prior  estate  tail  of  the 
elder  brother,  by  his  disposition. 

It  may  be  that,  in  a  case  in  which  one 
of  the  appointors  has  an  estate,  to  be  dis- 
placed by  the  appointment,  commensu- 
rate with,  or  greater  than,  the  interests 
appointed,  the  view  of  Lord  Wensleydale 
and  the  Lord  Chief  Baron  may  be  valid 
in  law,  as  it  would  certainly  be  reason- 
able and  convenient.  But  to  such  a  case 
as  the  present  it  seems  to  be  incapable  of 
being  applied.  It  is  impossible  to  de- 
scribe the  interests  of  the  present  appel- 
lants as  in  any  true  sense  "  carved  "  or 
"derived"  out  of  the  life  estate  of 
Thomas  Meyrick,  because  they  would 
equally  have  taken  effect  by  virtue  of  the 
joint  appointment,  though  Thomas  Mey- 
rick had  died  before  his  father ;  and  in 
the  event,  which  has  actually  happened, 
of  his  surviving  his  father,  they  may  en- 
dure after  his  death.  No  rule  is  laid 
down  in  the  Act  for  such  a  case,  unless 
it  be  that  found  in  the  4th  section ;  and 
in  the  absence  of  any  such  rule  it  seems 
necessary  to  fall  back,  as  was  done  by 
this  House  in  Lord  Braybrooke's  Case  (1) 
and  by  Lord  Cranworth  and  by  Baron 
Martin  in  the  subsequent  cases  (Floyer's 
Case  (2)  and  Lord  Eustace  Cecil's  Ca*e 
(6)),  upon  the  general  principle  of  law 
applicable  to  the  execution  of  powers. 
Unless,  therefore,  the  present  case  can  be 
brought  within  the  first  part  of  the  4rh 
section,  the  appellants  fail. 

But  the  later  authorities  are  also  really 
decisive  against  the  application  of  the 
first  branch  of  the  4th  section  to  this 
case.  I  will  assnme  that  Lord  Justice 
Turner  was  right  (though  the  propo- 
sition may  well  admit  of  doubt)  when, 
connecting  the  words  "  taking  effect "  in 
the  4th  section  with  a  "  general  power 
of  appointment"  as  their  proper  ante- 
cedent, he  said  (In  re  Lovelace  (4)): 
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"  Looking  at  the  context,  the  words  of 
the  section  refer  to  the  power  coming 
into  operation,  and  not  to  the  appoint- 
ment under  it  taking  effect."  A  power 
must  be  held  to  come  into  operation 
either  when  it  is  actually  executed,  or 
when  it  is  first  capable  of  being  exe- 
cuted. If,  then,  a  joint  power,  such  as 
that  in  the  present  case,  were  "  general," 
and  within  the  first  branch  of  the  4th 
section,  there  would  have  been  no  possi- 
bility of  escape  from  the  conclusion  that 
the  successions  of  Edmund  George  Bankes 
and  his  younger  brothers  and  sisters  (in 
Flayer's  Case  (2)),  and  of  Lord  Eustace 
Cecil,  were  governed  by  that  enactment ; 
because  in  both  those  cases  the  joint 
power  was  created,  became  exercisable 
and  was  exercised  after  the  time  ap- 
pointed for  the  commencement  of  the 
Succession  Duty  Act.  But  the  decision 
of  this  House  and  of  the  Court  of  Ex- 
chequer in  these  two  cases  (and  for  this 
purpose  it  is  immaterial  whether  the 
view  of  Lord  Cranworth  and  Baron  Mar. 
tin,  or  that  of  Lord  Wensleydale  and  the 
Lord  Chief  Baron  was  right)  are  abso- 
lutely irreconcileable  with  that  conclu- 
sion. 

In  the  judgment  of  Lord  Cranworth 
upon  that  part  of  Flayer's  Oase  (2)  which 
related  to  the  portions  of  George  Bankes 's 
younger  children,  the  4th  section  of  the 
Act  was  not  lost  sight  of.  He  said: 
"  The  circumstance  of  their  arising  under 
a  power  can  make  no  difference.  Indeed 
this  seems  to  be  expressly  provided  for 
by  the  4th  section  of  the  Act.  The  in- 
terest created  by  the  power  must,  on 
well-known  principles,  be  treated  as 
arising  under  the  deed  creating  the 
power."  Lord  Cranworth,  therefore, 
seems  to  have  considered  a  joint  power 
of  this  kind  as  falling  under  the  second, 
and  not  under  the  first,  branch  of  the 
4th  section,  the  effect  of  which  is  the 
same  as  if  it  had  been  left  under  the 
second  section. 

It  is  true  that  the  distinction  between 
general  and  limited  powers  in  the  com- 
mon language  of  English  law  relates,  not 
to  conditions  affecting  the  donees  of  a 
power,  or  otherwise  antecedent  to  an  ap- 
pointment, but  to  the  nature  of  the  ap- 
pointment which  may  be  made  under  the 
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power,  and  for  that  reason,  if  the  present 
case  had  been  untouched  by  authority,  I 
might  have  felt  embarrassed  by  the  use 
of  that  phraseology  in  the  4th  section  of 
this  Act.  I  do  not  think  that  any  stress 
can  safely  be  laid  upon  the  mere  use  of 
the  word  "  person  "  in  the  singular  num- 
ber, and  I  cannot  at  present  adopt  the 
view  that  the  whole  section  has  reference 
to  some  rare  and  peculiar  description  of 
oases  in  whioh  the  power  is  only  exer- 
cisable, or  has  been  exercised,  after  a 
death,  on  which  an  appointment  may 
take  effect,  has  actually  happened. 

If,  however,  the  substance  of  the  first 
branch  of  the  section  is  regarded,  it  cer- 
tainly points  to  that  kind  of  absolute 
power  which  is  practically  equivalent  to 
property,  and  which  may  reasonably  be 
treated  as  property,  for  the  purpose  of 
taxation.  That  is  the  case  with  a  general 
power  exeroiseable  by  a  single  person  in 
any  way  whioh  he  may  think  fit.  But  it 
is  not  the  case  when  a  power  cannot  be 
exercised  without  the  concurrence  of  two 
minds;  the  one  donee  having,  and  the 
other  not  having,  an  interest  to  be  dis- 
placed by  its  exercise.  Nothing  could 
well  be  conceived  more  unreasonable,  in 
a  practical  point  of  view,  than  to  treat  a 
joint  power  like  that  now  in  question,  in 
a  family  settlement,  as  equivalent  in  sub- 
stance to  joint  property  in  the  two 
donees ;  and  I  am  convinced  that  the 
decisions  whioh  have  refused  to  give  that 
effect  to  the  4th  section  are  in  accordance 
with  the  true  intention  of  the  Legisla- 
ture, whatever  difficulty  there  may  be  in 
the  words  "  general  "  and  "  limited  "  as 
they  there  occur. 

I  have  referred  as  to  this  point  to  the 
later  authorities  only,  because  in  the 
earlier  cases  (those  of  Stbihorp  (18),  Lord 
Braybrooke  (1),  Bankes's  succession  in 
Flayer's  Case  (2),  and  Smythe  (3))  the 

Jowers  "  took  effect,"  according  to  Lord 
nstice  Turner's  view  of  the  meaning  of 
those  words  in  the  4th  section,  before  the 
time  appointed  for  the  commencement  of 
the  Succession  Duty  Act ;  and,  therefore, 
could  not  be  within  the  first  branch  of  it. 
If  that  view  is  not  correct,  and  if  it 
ought  rather  to  be  held  that  a  power 

(18)  3  Hurl.  &  N.  424 ;  28  Law  J.  Bep.  Exca.  9. 
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"takes  effect"  when  an  appointment 
made  under  it  becomes  effective  by 
coming  into  possession,  the  earlier  as 
well  as  the  later  authorities  would  be 
equally  adverse  to  the  appellant. 

I  think  for  these  reasons  that  the 
judgment  appealed  from  ought  to  be  af- 
firmed. 

Judgment  appealed  against  affirmed, 
and  appeal  dismissed  with  costs. 

Solicitor*— Law,  Homey  &  Hulbert,  for  appel- 
lant! ;  Solicitor  of  Inland  Revenue,  for  respon- 
dent. 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Common  Pleas  Division.) 

1A7Q  1 
NOV.  11.  J  8M1TH  V.  WILSON.  * 

Practice — Writ  of  Summons — Special 
Indorsement — Bales  of  Court,  Order  III. 
rule  6  ;  Order  XIV.  rule  1. 

The  plaintiff  applied  to  sign  judgment 
under  Order  XIV.  rule  1,  on  the  following 
special  indorsement : — 

"The  plaintiff's  claim  is  492.  5s.  Sd. 
The  following  are  the  particulars:  1879. 
Feb.  14.  To  goods,  16s.  Id."  Several 
similar  items  followed,  and  the  list  ended 
with,  "May  21.  British  Bank  draft  re- 
turned,  201."  Credit  was  given  for  certain 
cash  payments,  and  also  for  201.,  "  Credit 
by  British  Bank  draft,"  and  the  amount 
claimed  represented  the  balance  on  the 
whole  account : — Held,  affirming  the  judg- 
ment of  the  Common  Pleas  Division,  that 
the  indorsement  was  a  sufficient  special  in 
dorsement. 

Appeal  from  a  judgment  of  the  Com- 
mon Pleas  Division,  holding  the  follow- 
ing indorsement  to  be  a  good  special  in- 
dorsement. 

The  writ  was  indorsed — 

"  The  plaintiff's  claim  is  492.  5s.  8d." 

The  following  are  the  particulars  : — 

"  1879.  Feb.  14,  to  goods,  16«.  Id." 

Several  items  of  a  similar  nature  fol- 
lowed, and  the  list  ended  with — 

"May  21.  British  Commercial  Bank, 
draft  returned,  202. ; 

*  Ooram  Jewel,  MR. ;  Bramwell,  L.J. ;  Brett, 
L.J. 


"Notary  charges  on  same,  Is.  6d." 
making  in  all  a  total  of  992.  0*.  Sd. 

Credit  was  given  for  202.,  the  amount 
of  the  draft  returned,  and  also  for  cer- 
tain other  sums  of  money,  leaving  a 
balance  of  492.  5s.  Sd.  due. 

A  Master  made  an  order,  allowing 
the  plaintiff  to  sign  judgment  on  the  in- 
dorsement under  Order  XIV.  rule  1. 
Field,  J.,  affirmed  that  order,  and  the 
Common  Pleas  Division  also  affirmed  it. 

The  defendant  appealed. 

Orr,  for  the  appellant. — The  indorse- 
ment is  not  good  as  a  special  indorse- 
ment. It  is  not  sufficiently  definite ;  it 
does  not  follow  the  form  given  in  section 
vii.  of  Appendix  A  to  the  Rules  of  Court. 
It  does  not  state  the  nature  of  the  goods, 
nor  whether  they  are  goods  sold  or  con- 
verted or  detained.  It  does  not  give 
the  defendant  the  information  to  which 
he  is  entitled ;  it  is  calculated  to  mislead 
him,  and  does  not  satisfy  the  require* 
ments  of  the  rules  as  laid  down  in 
Walker  v.  Hicks  (1) ;  the  defendant  can- 
not tell  whether  or  not  such  an  indorse- 
ment discloses  a  good  cause  of  action. 

Walton,  for  the  respondent,  was  not 
heard. 

Jessbl,  M.B. — I  think  that  this  is  a 
frivolous  appeal,  and  should  be  dismissed. 
I  agree  entirely  with  what  was  said  by 
Cockburn,  C.J.,  in  Walker  v.  Hicks  (1), 
and  I  am  of  opinion  that  this  indorsement 
is  sufficient. 

Bramwell,  L.J. — I  agree,  and  have 
nothing  to  add. 

Brett,  L.J. — This  ingenious  conten- 
tion cannot  prevail. 

Judgment  affirmed  (2). 

Solicitors — George  Johnson,  for  appellant;  Dunn 
&  Palmer,  for  respondent. 


(1)  47  Law  J.  Rep.  Q.B.  27;  Law  Rep.  3 
Q.B.  D.  8. 

(2)  It  appeared  that  the  plaintiff  had  died  since 
the  appeal  was  entered,  that  there  had  not 
been  time  to  make  application  to  have  his  succes- 
sor in  interest  made  a  party  to  the  action,  and  that 
therefore  there  was  in  fact  no  respondent.  The 
Court  directed  that  their  judgment  and  order 
should  be  suspended  until  some  one  had  bean 
made  a  party  to  continue  the  action  pursuant  to 
the  provisions  of  Order  L.  of  the  Rules  of  Court. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
1878.  "I 

June  24.  >         postbb  v.  weight. 
July  3.  J 

Several  Fishery  —  Non-tidal  River — 
Gradual  Change  of  River  Course — En- 
croachment— Following  Fishery. 

Plaintiff,  lord  of  the  manor,  claimed  the 
exclusive  right  to  fish  in  part  of  a  river 
which  was  formerly  locally  situate  within 
the  manor,  but  which  by  gradual  altera- 
tion of  its  course  now  flowed  over  land  of 
the  defendant. 

The  manor  had  been  granted  by  the 
Grown  to  the  predecessors  in  title  of  the 
plaintiff  with  the  right  of  fishery  in  all  its 
waters;  afterwards  certain  lands  of  the 
manor  were  enfranchised  and  now  became 
vested  in  the  defendant.  At  the  time  of 
the  enfranchisement  the  river  flowed  wholly 
within  the  manor,  but  since  then  its  course 
had  gradually  changed,  approaching  nearer 
and  nearer  to  the  defendant's  land  until 
tome  portion  of  that  land  became  part  of 
the  river  bed.  This  part  could  be  iden- 
tified. The  changing  of  the  river  course 
and  consequent  shifting  of  the  bed  was  so 
gradual  as  not  to  be  perceptible  from  day 
to  day,  but  only  by  comparing  its  position 
of  recent  years  with  its  position  many  years 
before:— Held,  that  the  plaintiff  had  an 
exclusive  right  of  fishery  extending  over 
that  part  of  the  river  which  flowed  over 
the  defendant' 8  land. 

This  was  an  action  of  trespass  brought 
by  the  plaintiff,  who  was  lord  of  the  manor 
of  Hornby,  in  Lancashire,  to  try  the 
right  of  fishing  in  the  river  Lune.  This 
river,  which  was  neither  tidal  nor  navi- 
gable, originally  flowed  through  the 
manor  of  Hornby.  The  manor  originally 
belonged  to  the  Crown,  afterwards  it 
passed  into  private  hands,  and  an  inquisi- 
tion post  mortem  taken  in  the  13thyear  of 
Edward  I.  on  the  death  of  Geoffrey  de 
Neville  found  that  he  held  (inter  alia) 
"  the  fishery  of  all  the  waters  at  Hornby  " 
— "  piscarium  omnium  aquarum  de 
Hornby  item  tenuit."  From  the  Nevilles 
the  manor  passed  to  the  Stanleys,  then 
to  Lord  Morley,  then  to  Lord  Cardigan, 
who  in  1711  enfranchised  some  land  called 
Vol.  48.-QR,  CP.  &  Exch. 


Wood's  Ayre,  within  the  manor  but  not 
abutting  on  the  river.  This  land  now 
belonged  to  the  defendant. 

The  deed  of  enfranchisement  by  Lord 
Cardigan  reserved  "  all  manner  of  free 
warren  and  beasts  and  fowls  of  warren 
in  as  large  and  ample  a  manner  as  the 
said  earl  now  hath,  or  he  or  any  former 
earl  or  owner  of  the  said  manor  at  any 
time  heretofore  had,  together  also  with 
the  free  liberty  of  hunting,  hawking, 
fishing  and  fowling  in  and  upon  the  said 
premises  or  any  part  thereof.  * 

Prom  Lord  Cardigan  the  manor  de- 
scended to  Colonel  Charteris,  and  on 
his  attainder,  the  manor  became  for- 
feited to  the  Crown.  It  was,  however, 
re- granted  with  free  liberty  of  fishing  in 
all  the  waters  of  the  manor,  and  in  1873 
it  came  into  the  hands  of  Mr.  John 
Marsdon.  His  heir  at  law,  after  esta- 
blishing his  right  to  it  in  the  action  of 
Tatham  v.  Wright  (1)  sold  it  to  Mr. 
Pudsey  Dawson,  who  afterwards  sold  it 
to  the  plaintiff,  the  present  lord  of  the 
manor. 

At  the  time  of  the  re-grant  of  the 
manor  and  up  to  1838  the  river  Lune 
flowed  wholly  within  the  manor.  Be- 
tween 1838  and  1843  the  river  gradually 
changed  its  course  and  approached  nearer 
and  nearer  to  the  defendant's  land  until 
it  encroached  on  his  land.  In  this  way 
a  part  of  the  defendant's  land,  which 
could  be  identified,  became  part  of  the 
river  bed,  and  on  this  part  defendant 
claimed  the  right  to  catoh  salmon,  and 
in  exercise  of  his  alleged  right  committed 
the  trespasses  the  subject  of  the  action. 

The  action  came  on  for  trial  at  the 
Lancashire  Spring  Assizes,  1878,  before 
Brett,  L.J.,  and  a  special  jury,  when  after 
the  above  facts  had  been  either  proved  or 
admitted,  the  Judge  directed  a  verdict 
for  the  plaintiff  with  40*.  damages, 
leaving  the  plaintiff  to  move  the  Divi- 
sional Court  for  judgment. 

HerscheU  and  Crompton  (on  June  24), 
for  the  plaintiff,  now  moved  for  judg- 
ment, and  contended  that  the  terms  of 
the  grant  and  re-grant  of  the  manor  con- 

(1)  2  Bubs.  &  M.  1. 
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ferrod  on  the  lord  a  several  fishery  in  all 
the  rivers  of  the  manor,  which  could  not 
be  lost  by  the  subsequent  alteration  of 
the  river  bed,  and  that  the  ownership  of 
the  soil  of  the  river  bed  would  follow  a 
gradual  alteration  of  the  river  course 
notwithstanding  it  encroached  on  other 
lands. 

0.  Russell  and  B.  8.  Wright,  for  the 
defendants,  contended  that  as  the  bound- 
aries of  the  encroachment  could  be  as- 
certained the  ownership  of  the  soil  of  the 
river  bed,  would  not  follow  an  alteration 
of  the  river  course  into  another's  land ; 
that  a  several  fishery  does  not  import 
ownership  of  the  soil,  nor  can  it  follow 
into  another's  freehold ;  that  when  the 
defendant's  land  was  enfranchised  it 
ceased  to  be  parcel  of  the  manor,  and 
that  the.  terms  of  the  grant  and  re-grant 
conferred  on  the  grantee  a  right  of  fishing 
as  incidental  only  to  the  ownership  of 
the  land. 

In  addition  to  those  cited  in  the  judg- 
ment the  following  authorities  were  re- 
ferred to : — 

Marshall  v.  The  Ulles water  Steam 
Navigation  Company  (2),  Murphy  v. 
Ryan  (3),  Malcolmson  v.  O'Dea  (4),  Year 
Book  (5),  HoUord  v.  Bailey  (6),  Sowerby 
v.  Smith  (7),  Bradshaw  v.  Lawson  (8), 
Bailey  v.  Stevens  (9),  Wickham  v.  Haw- 
ker (10),  For  maris  Oase  (11),  The  Over- 
seers of  Hilton  v.  The  Overseers  of  Bowes 
(12),  Co.  Lit.  122,  Hargreaves'  Note,  and 
Smith  v.  Kemp  (13). 

Our.  adv.  vult. 

(2)  3B.&S.  732 ;  32  Law  J.  Rep.  Q.B.  139. 

(3)  2  Ir.  R.  C.L.  143;  16  W.R  678. 

(4)  10  H.L.  Cas.  593. 

(5)  22  Ass.  p.  106.  pi.  93. 

(6)  8  Q.B.  Rep.  1000 ;  16  Law  J.  Rep.  Q.B. 
68  :  in  error  13  Q.B.  Rep,  426;  18  Law  J.  Rep. 
Q.B.  109. 

(7)  42  Law  J.  Rep.  CP.  233  ;  43  Law  J.  Rep. 
CP.  290 ;  Law  Rep.  8  CP.  514 ;  Law  Rep.  9 
CP.  624. 

(8)  4  Term  Rep.  433. 

(9)  12  Com.  B.  Rep.  N.S.  91 ;  31  Law  J.  Rep. 
CP.  226. 

(10)  7  Mee.  &  W.  63. 

(11)  1  Leonard  13. 

(12)  36  Law  J.  Rep.  M.C  137;  Law  Rep.  1 
Q.B.  359.  v 

(13)  2Salk..637;  Carth.  285. 


Lindlby,  J.  (on  July  3).— The  plaintiff 
in  this  case  is  Lord  of  the  Manor  of  Hornby, 
and  claims  the  exclusive  right  to  fish  in 
the  river  Lune  between  two  points,  where 
that  river  is  neither  tidal  nor  navigable ; 
and  before  the  enfranchisement  hereafter 
mentioned  the  river  between  those  points 
was  locally  situate  within  the  Manor  of 
Hornby. 

This  manor  formerly  belonged  to  the 
Crown.  In  the  reign  of  Edward  3  it  was 
granted,  with  the  right  to  fish  in  all  the 
waters  of  the  manor ;  and  it  remained  in 
private  hands  for  several  centuries.  In 
the  year  1711  certain  lands  held  of  the 
manor,  but  not  abutting  on  the  river, 
were  enfranchised,  and  these  lands  now 
belong  to  the  defendant.  After  this  en- 
franchisement the  manor  became  for- 
feited to  the  Crown;  but  it  was  re- 
granted,  with  the  free  liberty  of  fishing 
in  all  its  waters,  to  the  predecessors  in 
title  of  the  plaintiff. 

Prom  the  earliest  times  the  lands  ad- 
joining the  river  on  both  sides  of  it  be- 
longed to  the  lord ;  and  such  was  the 
case  both  when  the  defendant's  lands 
were  enfranchised  and  when  the  manor 
was  re- granted  by  the  Crown  as  above 
mentioned.    In  other  words,  until  com- 
paratively modern  times,  the  river  did  not 
abut  on  the  lands  of  the  defendant. 
Neither  when  the  defendant's  lands  were 
enfranchised  nor  when  the  manor  was 
re-granted  did  any  part  of  the  river 
either  abut  on  or  flow  through  the  de- 
fendant's lands.    Under  these  circum- 
stances, I  am  unable  to  see  that  the  deed 
of  enfranchisement  has  any  bearing  on 
the  case.    That  deed  reserved  to  the  lord 
whatever  rights  of  fishing  he  had  in  any 
water  flowing  through  or  bounding  the 
lands  enfranchised ;  but  it  did  no  more ; 
and  at  the  date  of  the  enfranchisement 
the  Lune  was  not  one  of  such  waters. 
Neither  did  the  re-grant  from  the  Crown 
confer  upon  the  grantee  of  the  manor 
any  right  to  fish  in  this  river  as  dis- 
tinguished from  any  other  of  the  waters 
of  the  manor. 

The  counsel  for  the  defendant  sug- 
gested that  the  terms  of  the  new  grant 
did  not  confer  on  the  grantee  any  right 
of  fishery  except  as  incidental  to  the 
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ownership  of  the  land  on  the  banks  and 
under  the  river ;  bnt  it  was  conceded 
that  as  the  river  was  then  situate  the 
grantee  from  the  Crown  acquired  such 
ownership ;  and  in  the  view  which  I  take 
of  this  case,  it  is  not  material  to  deter- 
mine whether  the  grantee  acquired  his 
exclusive  right  to  fish  in  the  river  as  an 
incident  to  the  ownership  of  the  bed  of 
the  river,  or  whether  he  acquired  an  ex- 
clusive right  to  fish  independently  of  such 
ownership. 

Since  the  re-grant  of  the  manor,  the 
coarse  of  the  river  between  the  points 
above  referred  to  has  gradually  changed  : 
its  bed  has  gradually  approached  nearer 
and  nearer  to  the  defendant's  land  ;  and 
now  some  portion  of  that  land  has  become 
part  of  the  river  bed.  This  part  can 
still  be  identified,  and  its  boundary  can 
be  ascertained.  The  question  we  have  to 
determine  is,  whether  the  plaintiff's  ex- 
clusive right  of  fishing  extends  over  so 
much  of  the  water  as  flows  over  land 
which  can  be  identified  as  forming  part 
of  the  defendant's  property. 

I  am  of  opinion  that  it  does.  The 
change  of  the  bed  of  the  river  has  been 
gradual;  and  although  not  now  where 
it  was,  the  shifting  of  the  bed  has  not 
been  perceptible  from  hour  to  hour,  from 
day  to  day,  from  week  to  week,  nor,  in 
feet,  at  all,  except  by  comparing  its  posi- 
tion of  late  years  with  its  position  many 
Tears  before.  Under  these  circumstances, 
I  am  of  opinion  that,  for  all  purposes 
material  to  the  present  case,  the  river  has 
never  lost  its  identity,  nor  its  bed  its 
legal  owner. 

Gradual  accretions  of  land  from  water 
belong  to  the  owner  of  the  land  gradually 
added  to — The  Queen  v.  Yarborough  (14)  ; 
and  conversely,  land  gradually  en- 
croached upon  by  water,  ceases  to  be- 
long to  the  former  owner — Be  The  Hull 
and  Selby  Railway  Company  (15).  The 
law  on  this  subject  is  based  upon  the  im- 
possibility of  identifying  from  day  to  day 
small  additions  or  subtractions  from 
land  caused  by  the  constant  action  of 
running  water.   The  history  of  the  law 


shews  this  to  be  the  case.  Oar  own  law 
may  be  traced  back  through  Blackstone 
(vol.  2.  c.  16),  Hale  (De  Jure  Maria,  c.  c. 
1.  6),  Britton  (Book  2.  c.  2),  Fleta  (Book 
3.  c.  2.  ss.  6,  Ac.),  and  Braeton  (Book  2. 
o.  2),  to  The  Institutes  of  Justinian  (Inst, 
ii.  1.  20),  from  which  Braeton  evidently 
took  his  exposition  of  the  subject.  In- 
deed, the  general  doctrine  and  its  appli- 
cation to  non-tidal  and  non-navigable 
rivers  in  oases  where  the  old  boundaries 
are  not  known  was  scarcely  contested  by 
the  counsel  for  the  defendant,  and  is  well 
settled ;  see  the  au thorites  above  cited. 
But  it  was  contended  that  the  doctrine 
does  not  apply  to  such  rivers  where  the 
boundaries  are  not  lost ;  and  passages  in 
Britton  (ubi  supra),  in  the  Year  Books 
(22.  Ass.  p.  106.  pi.  93),  and  in  Hale,  de 
Jure  Maris  (Book  1.  c.  1,  citing  22  Ass. 
pi.  93),  were  referred  to  in  support  of 
this  view.  Ford  v.  Lacy  (16)  was  also 
relied  upon  in  support  of  this  distinction. 
Britton  lays  down  as  a  general  rule  that 
gradual  encroachments  of  a  river  enure 
to  the  benefit  of  the  owner  of  the  bed  of 
the  river;  bat  he  qualifies  this  doctrine 
by  adding,  "  if  certain  boundaries  are 
not  found."  The  same  qualification  is 
found  in  22  Ass.  pi.  93,  which  case  is  re- 
ferred to  in  Hale ,  (ubi  supra).  But, 
curiously  enough,  this  qualification  is 
omitted  by  Callis  in  his  statement  of  the 
same  case ;  see  Callis,  p.  51 ;  and  on  its 
being  brought  to  the  attention  of  the 
Court  in  Be  The  Hull  and  Selby  Railway 
Company  (15)  the  Court  declined  to 
recognise  it,  and  treated  it  as  incon- 
sistent with  the  principle  on  which  the 
law  of  accretion  rests.  Lord  Tenterden's 
observations  in  The  Queen  v.  Yarborough 
(14)  are  also  in  accordance  with  this  view ; 
and  although  Lord  Chelmsford  in  The 
Attorney-Oeneraly.  Chambers  (1 7)  doubted 
whether,  where  the  old  boundaries  could 
be  ascertained,  the  doctrine  of  accretion 
could  be  applied,  he  did  not  overrule  the 
decision  of  Re  The  Hull  and  Selby  Railway 
Company  (15),  which  decided  the  point 
so  far  as  encroachments  by  the  sea  are 
concerned. 


(H)  5  B.  &  C.  91 ;  5  Bing.  163. 
(16)  6  Mm.  &  W.  827 ;  8  Law  J.  Rep.  Exch. 
260. 


(16)  7  Hurl.  &.N.  151 ;  80  Law  J.  Rep.  Exch. 
351. 

(17)  4  De  Gex  &  J.  69-71. 
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Upon  such  a  question  as  this  I  am 
wholly  unable  to  see  any  difference  be- 
tween tidal  and  non-tidal  or  navigable 
and  non-navigable  rivers ;  and  Lord  Hale 
himself  says  there  is  no  difference  in 
this  respect  between  the  sea  and  its  arms 
and  other  waters — Be  Jure  Maris,  p.  6. 
The  question  does  not  depend  on  any 
doctrine  peculiar  to  the  royal  prerogative, 
but  on  the  more  general  reasons  to  which 
I  have  alluded  above.  In  Ford  v.  Lacy 
(16)  the  ownership  of  the  land  in  dis- 
pute was  determined  rather  by  the  evidence 
of  continuous  acts  of  ownership,  since 
the  bed  of  the  river  had  changed,  than  by 
reference  to  the  doctrine  of  gradual  ac- 
cretion ;  and  I  do  not  regard  that  case  as 
throwing  any  real  light  on  the  question  I 
am  considering. 

Supposing,  therefore,  that  the  plain- 
tiff's right  to  fish  in  the  Lune  depends  on 
his  ownership  of  the  soil  of  the  river  bed, 
I  am  of  opinion  that  the  plaintiff  has 
that  right ;  for  if  he  was  the  owner  of 
the  old  bed  of  the  river,  he  has  day  by 
day  and  week  by  week  become  the  owner 
of  that  which  has  gradually  and  im- 
perceptibly become  its  present  bed ;  and 
the  title  so  gradually  and  imperceptibly 
acquired  cannot  be  defeated  by  proof 
that  a  portion  of  the  bed  now  capable  of 
identification  was  formerly  land  be- 
longing to  the  defendant  or  his  pre- 
decessors in  title. 

But,  supposing  the  plaintiff's  right  of 
fishing  not  to  have  been  the  consequence 
of  his  ownership  of  the  soil,  supposing 
him  to  have  had  only  a  right  to  fish  in 
the  Lune,  I  am  of  opinion  that  he  has 
the  same  right  of  fishing  in  the  river  in 
its  present  bed  as  he  had  of  fishing  in  the 
river  in  its  old  bed.  I  am  wholly  unable 
to  see  upon  what  principle  a  change  in 
the  course  of  a  river  so  gradual  that  it 
cannot  be  perceptible  until  after  the  lapse 
of  a  long  interval  of  time,  can  affect  the 
rights  of  those  entitled  to  use  it,  whether 
for  fishing  or  any  other  purpose ;  nor  is 
there  any  authority  for  holding  them  to 
be  affected  thereby.  The  Mayor  of 
Carlisle  v.  Graham  (18)  is  no  such  autho- 
rity ;  for  in  that  case,  the  old  and  the 
new  beds  of  the  river  existed  as  two 
'  distinct  beds ;  the  new  bed  was  not,  as 
here,  formed  by  the  old  one  gradually 


shifting  its  place;  there,  the  water 
gradually  left  the  old  bed,  and  followed 
an  entirely  new  course  always  dis- 
tinguishable from  the  old ;  whilst  here, 
there  has  been  and  is  only  one  bed,  and 
its  change  of  place  has  only  become  per- 
oeptible  after  the  lapse  of  years.  The 
physical  ohanges  are  totally  different  in 
the  two  cases. 

Whether,  therefore,  the  exclusive 
right  of  the  plaintiff  to  fish  in  the  river 
in  question  is  an  incident  to  his  owner- 
ship of  the  soil  or  is  independent  thereof, 
I  am  of  opinion  that  he  is  still  entitled  to 
such  exclusive  right  in  the  river  as  it 
now  exists,  and  as  it  will  exist  if  it  con- 
tinues gradually  to  change  its  course; 
and  consequently  I  am  of  opinion  that 
the  judgment  ought  to  be  entered  for  the 
plaintiff. 

Lord  Colbridgb,  C.J. — I  have  had  the 
advantage  of  reading  the  Judgment  pre- 
pared by  my  brother  Lmdley,  and  I 
entirely  concur  in  the  result  at  which  he 
has  arrived.  Nor  should  I  add  anything, 
but  that  I  am  not  satisfied  to  base  my 
conclusion  so  much  as  he  does  upon  the 
proposition  that  the  grant  of  the  fishery 
in  Bach  terms  as  are  used  in  the  two 
grants  in  this  case  carries  with  it  the 
right  of  the  soil,  and  that  the  soil  there- 
fore of  the  river  Lune  as  it  varies 
gradually  from  time  to  time,  passes  irre- 
spective of  the  medium  jilum  to  the 
plaintiff.  I  do  not  say  that  it  does  not, 
but  I  am  not  satisfied  that  it  does.  If 
the  whole  soil  over  which  the  river 
Lune  flowed  passed  by  the  first  grant, 
and,  after  the  death  of  Colonel  Charteris, 
by  the  second  to  the  predecessor  in  title 
of  the  plaintiff,  I  think  the  conse- 
quence as  to  gradual  accretion  which  my 
brother  Iindlev  draws  from  that  pre- 
miss, does  in  legal  reasoning  flow  from 
it.  But  I  confess  I  somewhat  doubt  the 
premiss.  The  safer  ground  appears  to 
me  to  be  that  the  language  as  .to  the 
fishery  in  both  the  earlier  and  the  later 
grants  conveys  what  it  expresses,  a  right 
to  take  fish,  and  to  take  it  irrespective  of 
the  ownership  of  the  soil  over  which  the 
water  flows  and  the  fish  swim.  The 
words  appear  to  me  to  be  apt  to  create  a 
several  fishery,  t.  e.,  as  I  understand  the 
phrase,  a  right  to  take  fish  m  alieno  solo, 
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and  to  exclude  the  owner  of  the  soil  from 
the  right  of  taking  fish  himself;  and 
such  a  fishery  I  think  wonld  follow  the 
alow  and  gradual  changes  of  a  river  snoh 
as  the  changes  of  the  Lone  in  this  case 
are  proved  or  admitted  to  have  been. 

I  agree,  for  the  reasons  given  by  my 
brother  Ldndley,  that  the  case  of  The 
Mayor  of  Carlisle  v.  Graham  (18)  is  dis- 
tmguisnable  from  the  case  before  us ; 
and  upon  these  grounds  I  concur  in 
thinking  that  our  judgment  should  be 
for  the  plaintiff. 

Judgment  for  the  plaintiff  (19). 


Solicitors — Speechly,  Mumford  &  Co.,  Agents  for 
George  E.  Mumford,  Bradford,  for  plaintiff; 
Tahoardins  &  Hargreavos,  agents  for  Johnson 
&  Tilly,  Lancaster,  for  defendant. 

[IN  THE  COMMON  PLEAS  DIVISION.] 
1879.    1       DA  VIES    V.     GOODMAN  AND 
NOV.  29.  J  ANOTHER. 

BiU  of  Sale— Bills  of  Sale  Act,  1878  (41 
4-  42  Viet.  o.  31),  ss.  8,  10— Imalid  as 
against  Grantor  if  not  attested. 

A  bUl  of  sale  executed  after  the  1st  of 
January,  1879,  and  to  which  the  Bills  of 
Bale  Act,  1878  (41  42  Vict.c.  31),  applies, 
if  not  attested  under  that  Act  is  void, 
even  as  between  the  grantor  and  grantee 
thereof. 

Cash  stated  on  appeal  from  the  decision 
of  the  Judge  of  the  County  Court  of 
Worcestershire,  holden  at  Dudley. 

The  case  stated  that  the  action  was 
brought  in  such  County  Court  to  re- 
cover 502.  damages  for  an  alleged  wrong 
by  the  defendants  in  unlawfully  taking 
certain  goods  and  chattels  of  the  plain- 
tiff,  and  converting  and  disposing  of  the 
same  to  their  own  use. 

The  alleged  wrongful  acts  were  com- 

4  E«L886l*W  J*  ReP'  Exch'  228 ;  Law  B<>P< 
(19)  This  decision  iras  appealed  against.  The 
case  came  on  for  hearing  daring  Trinity  sittings, 
1879,  hot  was  then  settled  by  the  parties. 
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mitted  under  a  bill  of  sale,  dated  the  13th 
of  February,  1879,  and  made  between 
the  plaintiff  of  the  one  part  and  the 
defendants  of  the  other  part. 

At  the  hearing  of  the  said  action  it 
was  admitted  that  if  the  said  bill  of  sale 
was  valid  as  between  the  said  parties  the 
alleged  wrongful  acts  of  the  defendants 
were  lawful  and  justified  by  the  said  bill 
of  sale,  but  that  if  as  between  the  said 
parties  the  said  bill  of  sale  was  not  valid, 
then  the  defendants  were  guilty  of  the 
alleged  wrongs  committed  by  them. 

It  was  further  admitted  by  the  said 
parties  that  the  only  question  as  to  the 
validity  of  the  said  bill  of  sale  depended 
upon  the  following  question,  that  is  to 
say — whether  under  the  Bills  of  Sale  Act, 
1878,  a  bill  of  sale  made  after  the  coming 
into  operation  of  the  said  Act  is  void  as 
between  the  parties  thereto,  for  not 
being  registered  and  attested  as  by  the 
said  Act  directed,  it  being  admitted  that 
the  said  bill  of  sale  had  never  been  regis- 
tered nor  attested  under  the  said  Act. 

For  the  plaintiff  it  was  contended  that 
all  bills  of  sale  made  after  the  coming 
into  operation  of  the  said  Act  are  void 
unless  attested  and  registered  under  the 
said  Aot. 

For  the  defendants  it  was  contended 
that  bills  of  sale  made  after  the  coming 
into  operation  of  the  said  Act,  although 
not  attested  and  registered  thereunder,  are 
not  therefore  void  but  only  voidable  in 
certain  cases,  and  are  valid  as  between 
the  grantors  and  grantees  thereof. 

The  County  Court  Judge  held  that  the 
said  bill  of  sale  having  been  made  after 
the  coming  into  operation  of  the  said 
Bills  of  Sale  Aot,  1878,  and  not  having 
been  attested  as  by  the  said  Act  directed 
was  wholly  void,  and  he  ordered  judg- 
ment to  be  entered  for  the  plaintiff  for 
402.  (being  the  amonnt  of  damages 
agreed  upon  between  the  said  parties) 
subject  to  this  case  for  the  opinion  of 
the  Court. 

The  question  for  the  opinion  of  the 
Court  was  whether  the  said  bill  of  sale  as 
between  the  plaintiff  and  the  defendant 
(the  respective  grantor  and  grantees 
thereunder)  was  void  for  want  of  due 
attestation  under  the  Bills  of  Sale  Aot, 
1878. 
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Plumpbre,  for  the  appellants,  the  de- 
fendants in  this  action. — The  decision  of 
the  County  Court  Judge  was  wrong. 
The  Bills  of  Sale  Act,  1878  (41  &  42 
Vict.  o.  31),  does  not  make  a  bill  of  sale 
which  is  not  attested  and  registered 
according  to  the  Act  void  as  between 
the  parties  to  the  same,  but  only  as 
against  other  parties  who  are  particularly 
specified  in  the  Act.  In  that  respect  the 
Act  does  not  differ  from  the  Bills  of  Sale 
Act,  1854  (17  and  18  Vict.  c.  36).  Sec- 
tion 10  of  the  Act  of  1878  begins  by 
enacting  that — "  a  bill  of  sale  shall  be 
attested  and  registered  under  this  Act 
in  the  following  manner"  and  sub-sec- 
tion 1  then  proceeds  as  follows — "The 
execution  of  every  bill  of  sale  shall 
be  attested  by  a  solicitor  of  the  Supreme 
Court,  and  the  attestation  shall  state 
that  before  the  execution  of  the  bill 
of  sale,  the  effect  thereof  has  been  ex- 
plained to  the  grantor  by  the  attest- 
ing solicitor."  This  provision  is  new, 
but  the  consequence  of  not  complying 
with  it  is  only  to  be  found  in  the  8th 
section,  and  that  section  is  this — "  Every 
bill  of  sale  to  which  this  Act  applies  shall 
be  duly  attested  and  shall  be  registered 
under  this  Act  within  seven  days  after 
the  making  or  giving  thereof,  and  shall 
set  forth  the  consideration  for  which  such 
bill  of  sale  was  given,  otherwise  such  bill 
of  sale  as  against  all  trustees  or  assignees 
of  the  estate  of  the  person  whose  chattels 
or  any  of  them  are  comprised  in  such 
bill  of  sale  under  the  law  relating  to 
bankruptcy  or  liquidation,  or  under  any 
assignment  for  the  benefit  of  the  cre- 
ditors of  such  person,  and  also  as  against 
all  sheriffs'  officers  and  other  persons 
seizing  any  chattels  comprised  in  such 
bill  of  sale  in  the  execution  of  any  pro- 
cess of  any  Court  authorising  the  seizure 
of  the  chattels  of  the  person  by  whom  or 
of  whose  chattels  such  bill  has  been 
made,  and  also  as  against  every  person 
on  whose  behalf  such  process  shall  have 
been  issued,  shall  be  deemed  fraudulent 
and  void  so  far  as  regards  the  property 
in  or  right  to  the  possession  of  any  chattels 
comprised  in  such  bill  of  sale  which  at  or 
after  the  time  of  filing  the  petition  for 
bankruptcy  or  liquidation,  or  of  the  exe- 
cution of  such  assignment  or  of  executing 


suoh  process  (as  the  case  may  be),  and 
after  the  expiration  of  such  seven  days 
are  in  possession  or  apparent  possession 
of  the  person  making  suoh  bill  of  sale 
(or  of  any  person  against  whom  the  pro- 
cess has  been  issued  under  or  in  the  exe- 
cution of  which  such  bill  has  been  made  or 
given  as  the  case  may  be)."  This  cor- 
responds with  section  1  of  the  Act  of 
1854,  and  in  HUU  v.  Shepherd  (1)  and 
Barker  v.  Aston  (2),  it  was  held  at  Nisi 
Priiis,  by  Williams,  J.,  in  the  first  case 
and  by  Coleridge,  J.,  in  the  second, 
that  though  a  defect  of  registration 
under  the  Bills  of  Sale  Act,  -1854,  ren- 
dered the  bill  of  sale  void  as  against 
creditors,  it  did  not  do  so  as  between 
the  parties  to  suoh  bill. 

[Lobd  Coleridge,  C.J. — Section  10, 
sub-section  1,  is  new,  and  how  can  it 
have  been  enacted  for  the  benofit  of  any 
one  else  but  the  grantor  P] 

The  registering  a  bill  of  sale  under  the 
Act  makes  the  transaction  notorious,  and 
it  may  well  be  that  before  his  credit  be 
affected  by  a  registered  bill,  it  is  only 
right  that  the  grantor  should  clearly 
understand  the  effect  of  it,  and  it  may  be 
that  when  he  knows  it  he  may  decline  to 
give  it,  and  this  would,  therefore  in  that 
way  become  important  to  creditors.  At 
all  events,  the  only  consequence  of  its  not 
being  duly  attested  is  to  make  it  void  to 
the  extent  provided  by  section  8.  No- 
where does  the  Act  state  that  if  not  so 
attested  it  shall  be  void  as  between  the 
parties,  and  knowing  what  had  been  held 
under  the  Act  of  1854,  if  the  Legislature 
had  intended  to  have  made  it  void  as 
against  the  grantor,  it  might  easily  have 
said  so. 

Gore,  for  the  plaintiff,  in  support  of  the 
decision  of  the  County  Court  Judge. — 
The  words  of  section  10  of  the  Act  of 
1879  are  general  in  their  application. 
"The  execution  of  every  bill  of  sale  shall 
be  attested  by  a  solicitor,"  Ac.  That  is 
imperative,  and  is,  moreover,  altogether 
independent  of  section  8.  It  is  inserted 
clearly  for  the  protection  of  the  grantor, 
who  may  be  an  illiterate  person,  or  at  all 
events  ignorant  of  the  effect  of  the  in- 

(1)  1  Foet.  &  Fin.  191. 

(2)  1  Foet.  &  Fin.  192. 
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strument  he  is  signing,  and  can  this 
enactment  be  carried  ont  in  the  way 
intended  except  by  making  a  bill  of  sale 
which  is  not  so  attested  void  P  If  the  bill 
of  sale  is  to  be  valid,  notwithstanding  the 
requirements  of  this  enactment  have  not 
been  complied  with,  where  is  the  pro- 
tection to  the  grantor  which  it  was 
intended  he  should  have  ? 
Plumptre  replied. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  the  judgment  of  the  County  Court 
Judge  was  right  and  ought  to  be  affirmed. 
It  is  admitted  that  the  bill  of  sale  in  this 
case  was  neither  registered  nor  attested, 
and  that  the  dispute  as  to  its  validity  was 
between  the  grantor  and  grantees,  and 
the  question  which  the  County  Court 
Judge  had  to  decide  was,  whether  the 
bill  not  being  attested  as  required  by  the 
Bills  of  Sale  Act,  1878,  was  void  against 
the  grantor  thereof.   The  County  Court 
Judge  decided  that  it  was,  and  I  think 
that  he  was  right.  The  question  depends 
on  two  clauses  of  the  Bills  of  Sale  Act, 
1878,  namely,  section  8  and  section  10. 
The  8th  section  is  substantially  identical 
with  section  1  of  the  old  Act,  (the  Bills  of 
Sale  Act,  1854,)  which  enacted  that  if  the 
formalities  for  registration  under  that 
Act  were  not  complied  with,  the  bill  of 
sale  was  void  as  against  certain  persons 
therein  mentioned,  and  it  has  been  con- 
cluded by  authorities,  and  quite  rightly, 
according  to  the  rule  expreseio  vnius  est 
exdusio  alterius  that  as  against  the  per. 
sons  who  are  not  there  mentioned  it  was 
not  void.    Now  section  8  in  this  Act  of 
1878  for  the  first  time  enacts  that"  every 
bill  of  sale  to  which  the  Act  applies  shall 
be  duly  attested,"  and  on  those  words 
alone  I  think  an  argument  in  favour  of 
the  plaintiff  arises,  because  the  words  are 
not  "shall  be  duly  attested  and  regis- 
tered "  otherwise  such  bill  shall  be  void, 
but  "  shall  be  duly  attested  and  shall  be 
registered  "  otherwise  such  bill  shall  be 
void  ;  and  therefore  as  it  appears  to  me 
we  might  hold  the  alternative  with  re- 
ference to  the  bill  being  void  to  be 
confined  to  the  latter  part,  namely,  to  the 
part  which  enacts  "  shall  be  registered," 
and  if  that  be  the  true  construction  the 
enactment  "  every  bill  of  sale  to  which 
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that  Act  applies  shall  be  duly  attested  " 
is  mandatory,  and  must  be  complied 
with;  but  that  section  does  not  stand 
alone,  and  the  construction,  which  to  my 
mind  it  ought  to  receive  if  it  stood  alone, 
is  confirmed  by  sub-section  1  of  the  10th 
seotion.  That  sub-section  is  in  terms 
mandatory,  "  the  execution  of  every  bill 
of  sale  "  ("  every  "  is  a  strong  word) 
11  shall  be  attested  by  a  solicitor  of  the 
Supreme  Court,  and  the  attestation 
shall  state  that  before  the  execution  of 
the  bill  of  sale  the  effect  thereof  has  been 
explained  to  the  grantor  by  the  attesting 
solicitor."  Now  that  is  altogether  a  new 
provision,  and  it  is  manifestly  inserted  in 
the  Act  in  order  to  guard  the  grantor 
against  fraud  being  practised  upon  him. 
The  clauses  in  the  Act  as  to  the  registra- 
tion of  the  bill  of  sale  are  important  to 
execntion  creditors,  and  I  can  understand 
full  effect  being  given  to  them  by  saying 
that  if  they  are  not  performed  the  bill  of 
sale  shall  be  void  as  against  such  cre- 
ditors so  that  they  shall  be  protected,  but 
I  do  not  see  how  any  protection  can  be 
given  to  the  grantor  under  section  10  if 
it  does  not  follow  that  non-compliance 
with  it  makes  the  bill  of  sale  invalid,  and 
invalid  as  between  the  parties  to  it, 
because  such  attestation  is  important  to 
them  and  to  them  only.  It  can  be  of  no 
consequence  to  the  execution  creditors 
that  the  bill  of  sale  was  not  attested  by  a 
solicitor.  The  Act  says  that  it  shall  be 
so  attested,  and  that  such  solicitor  shall 
explain  its  effect  to  the  grantor  before  its 
execution,  and  I  confess  I  am  unable  to 
give  adequate  effect  to  this  enactment 
without  holding  that  if  it  be  not  so  done 
the  bill  of  sale  is  void.  I  think,  there- 
fore, that  the  judgment  of  the  County 
Court  Judge  ought  to  be  affirmed. 

Ltndley,  J. — I  have  come  to  the  same 
opinion,  though  not  without  some  hesi- 
tation. 

Judgment  affirmed. 


Solicitors — Milne,  Riddle  &  Mellor,  agents  for 
W.  H.  Tinsley,  Dudley,  for  appellant ;  Harper, 
Broad  &  Battcock,  for  respondent. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
1879  1 

DeO   i    I  ROTHEKAM  V.  PBIBST. 

Practice — Writ  specially  indorsed — Affi- 
davit for  Leave  to  defend  under  Order  XIV. 
rule  3 — Affidavit  in  Reply. 

Upon  an  application  by  the  plaintiff  for 
leave  to  sign  final  judgment  under  Order 
XIV.,  the  plaintiff  cannot,  as  matter  of 
right,  file  an  affidavit  in  reply  to  the  de- 
fendant's ansioer ;  the  admission  of  such 
affidavit  is  entirely  within  the  discretion 
of  the  Court  or  Judge. 

Appeal  from  ohambers. 

The  writ  of  summons  was  specially  in- 
dorsed under  Order  III.  rule  6,  for  two 
quarters'  rent  of  152.  each,  due  from  de- 
fendant as  tenant  to  the  plaintiff.  The 
plaintiff  having  called  on  the  defendant 
under  Order  XIV.  rule  1,  to  shew  cause 
why  the  plaintiff  should  not  be  at  liberty  to 
sign  final  judgment,  the  defendant  shewed 
cause  by  an  affidavit,  on  which  the  Master 
gave  leave  to  defend  unconditionally.  On 
appeal  the  Master's  order  was  confirmed 
by  Lopes,  J.,  at  chambers.  Against  this 
latter  decision  appeal  was  now  brought. 

Tyke,  for  the  plaintiff,  in  support  of  the 
appeal,  proposed  to  read  a  fresh  affidavit 
in  reply  to  the  defendant's  affidavit. 

Pocock,  for  the  defendant,  objected. 

The  following  cases  were  referred  to — 
Girvin  v.  Qrepe  (1),  Davis  v.  S pence  (2), 
The  North  Central  Waggon  Company  v. 
The  North  Wales  Waggon  Company  (3). 

Grove,  J. — I  think  the  order  appealed 
against  should  be  varied  to  the  extent  of 
giving  the  defendant  leave  to  defend  on 
bringing  152.  into  Court  (4). 

(1)  Law  Rep.  Weekly  Notes,  1879,  p.  180. 

(2)  Law  Rep.  1  CP.  D.  719. 

(3)  39  Law  Times,  628. 

(4)  On  reading  the  defendant's  affidavit  the 
Court  came  to  the  conclusion  that  one  quarter's 
rent  was  admitted  to  be  due.  The  defendant  also 
sought  to  bring  forward  a  counter-claim  for  libel, 
but  on  reading  the  facts  set  out  in  this  portion  of 
the  affidavit,  the  Court  considered  the  counter- 
claim to  be  in  no  way  connected  with  the  original 
cause  of  action,  and  under  the  circumstances 
held  that  it  should  not  be  allowed  in  the  present 
action,  in  accordance  with  The  Anglo-Italian  Bank 
v.  Wells,  38  Law  Times,  197. 


I  am  of  opinion  that  the  affidavit  in 
reply  to  defendant's  affidavit  should  not 
be  admitted.  I  do  not  say  that  affidavits 
in  reply  should  never  be  admitted.  The 
cases  of  Davis  v.  Spence  (2)  and  The  North 
Central  Waggon  Company  v.  The  North 
Wales  Waggon  Company  (3)  shew  their 
admission  to  be  matter  of  discretion.  If 
we  were  to  allow  this  affidavit  in  reply,  I 
do  not  see  how  we  could  shut  out  the  de- 
fendant from  filing  a  further  affidavit,  and 
so  on,  until  we  should  be  deciding  the 
case  on  the  affidavits.  In  holding  as  we 
do  that  the  affidavit  in  reply  should  not 
be  allowed,  we  are  acting  within  our  dis- 
cretion and  within  the  authority  of  the 
decided  cases. 

Lopes,  J. — I  agree  thaVthe  order  should 
be  varied.  With  regard  to  the  question 
whether  the  plaintiff's  affidavit  in  reply — 
which  it  is  to  be  observed  was  not  used 
before  the  Master  or  the  Judge  at  cham- 
bers— should  be  allowed,  I  wish  to  say 
that  I  entirely  agree  with  the  case  of 
The  North  Central  Waggon  Company  v. 
The  North  Wales  Waggon  Company  (3), 
in  which  it  was  held  that  the  plaintiffs 
had  no  right  to  file  a  counter-affidavit. 
I  do  not  mean  that  there  should  be  no 
discretion,  for  I  can  imagine  circum- 
stances where  it  would  be  desirable  to 
allow  affidavits  in  reply.  But  as  a  rule 
I  think  the  affidavit  of  the  defendant 
should  be  the  last  thing  coming  under 
the  notice  of  the  Judge,  for  to  allow 
counter-affidavits  would  amount  to  trying 
the  case  on  affidavits. 

Affidavit  not  read.  . 


Solicitors— Pyke  &  Minchin,  for  plaintiff;  Wink- 
worth,  for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 
1879.       1  LAI   AND    ANOTHER  V.  THB 

June  24,  25.  >    mayor,  Ac,  or  daelino- 
Dec.  2.    J  ton* 

Negligence — Market — Dangerous  Erec. 
Hon — Duty  of  Owner  of  Market  to  the 
Public. 

The  defendants,  owners  of  a  market  for 
the  sale  of  cattle,  put  up  some  railings 
round  a  statue  in  the  market-place.  One  of 
the  plaintiffs  was  in  the  habit  of  bringing 
his  cattle  to  the  market,  and  occupied,  and 
paid  toll  to  the  defendants  for,  a  site  near  the 
statue.  A  cow  of  the  plaintiff's,  in  trying 
to  jump  the  ratlings,  was  killed,  and  the 
plaintiffs  sued  the  defendants  to  recover 
damages  in  respect  of  the  loss.  At  the 
trial  the  Jury  found,  in  answer  to  the  only 
question  left  to  them,  that  the  railings  were 
kept  negligently  in  not  being  of  a  sufficient 
height,  and  judgment  was  entered  for  the 
plaintiffs: — 

Held,  that  the  judgment  was  rightly 
entered,  because  the  defendants  were  prima 
facie  bound  to  provide  a  reasonably  safe 
place  for  the  receipt  and  storage  of  cattle 
brought  into  the  market  at  the  defendants' 
invitation  and  for  their  profit,  and  no  ques- 
tion had  been  raised  at  the  trial  whether 
the  dangerous  character  of  the  railings  was 
obvious  to  persons  using  the  market. 

Appeal  from  a  judgment  of  Lush,  J., 
on  further  consideration,  after  trial  with 

The  action  was  to  recover  damages  for 
the  loss  of  a  cow  belonging  to  the  plaintiffs. 

The  defendants  were  the  owners  of  a 
market  for  the  sale  of  cattle  held  in  a 
public  street  at  Darlington,  and,  some 
three  years  before  the  plaintiffs*  cow  was 
injured,  had  put  up  spiked  railings  round 
a  statue  in  the  market-place.  The  plain- 
tiff Bain  bridge  had  brought  his  cattle  to 
the  market  for  many  years,  and  was  in 
the  habit  of  occupying  a  site  in  the 
market  near  to  the  statue,  and  he  paid 
toll  to  the  defendants  in  respect  of  this 
site.  The  oow  in  question  was  killed  in 
trying  to  jump  the  fence  round  the 
statue. 

•  Coram  Bramwell,  L.J.;  Brett,  L.J.:  and 
Cotton,  L.J. 

You  CP.  &  Excu. 


At  the  trial,  before  Lush,  J.,  and  a 
jury  at  Newcastle  Assizes,  the  only  ques- 
tion left  to  the  jury  was  whether  the 
railings  were  kept  negligently  in  not  being 
of  a  sufficient  height.  The  jury  an- 
swered in  the  affirmative. 

Lush,  J.,  after  further  consideration, 
entered  judgment  for  the  agreed  value  of 
the  cow. 

The  defendants  appealed. 

Oave  and  Edge,  for  the  plaintiffs,  and 
Herschell  and   Hugh  Shield,  for  the 

defendants. 
The  points  taken  in  argument  and  the 

authorities  cited  were  substantially  the 

same  as  before  Lush,  J.  (48  Law  J.  Rep. 

Q.B.  143). 

Our.  adv.  vult. 

The  following  judgments  were  de- 
livered on  December  2  by 

Brett,  L.J. — This  action  was  brought 
against  the  defendants  as  owners  of  a 
market,  and  when  the  case  was  tried 
before  my  brother  Lush,  the  only  ques- 
tion that  was  discussed,  and  the  only 
question  that  was  left  to  the  jury,  was  the 
question  whether  any  part  of  the  market 
was  dangerous.  The  whole  stress  of  the 
argument  before  the  learned  Judge  was 
on  the  question  whether  the  defendants 
are  to  be  held  to  be  liable  to  the  persons 
who  bring  cattle  into  their  market  if  that 
market  is  in  any  part  dangerous,  that  is, 
whether  such  persons  are  entitled  to  have 
the  market  in  a  non-dangerous  condition. 
The  defendants  are  owners  of  this  market ; 
they  have  a  franchise  without  doubt ;  but 
they  are  in  brief  owners  of  the  land,  they 
receive  cattle  and  they  gain  profit  thereby 
from  the  tolls  whioh  they  receive.  I  am 
aware  that  the  toll  consists  of  various 
items,  although  those  items  are,  in  fact, 
paid  in  one  lump  sura ;  part  of  that  toll 
is,  without  doubt,  for  storage,  for  the 
defendants  do  not  merely  own  a  franchise 
of  a  market,  they  also  own  the  land,  and 
as  I  have  said,  receive  sums  of  money  for 
the  storage  of  cattle.  I  cannot  doubt 
that  the  defendants  are  in  this  case  prima 
facie  bound  to  offer  a  safe  plaoe  for  the 
receipt  and  storage  of  cattle.  Therefore 
on  the  main  question,  I  think  that  the 
defendants  were  bound  to  offer  a  reason  - 
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ably  safe  place  to  the  plaintiffs  for  the 
storage  of  their  cattle,  and  the  jury  have 
found  that  they  did  not  do  so.  No  other 
question  was  left  to  the  jury.  It  is  clear 
that  this  was  done  of  purpose  by  both  the 
parties,  and  this,  therefore,  is  the  only 

?uestion  with  which  we  have  to  deaL 
t  is  of  course  clear  that  although  the 
defendants  are  prima  facie  liable,  still 
if  the  plaintiffs  have  been  guilty  of 
an  unreasonable  want  of  care,  or  have 
purposely  undertaken  a  risk  the  extent 
of  which  was  fully  known  to  them,  then 
they  either  contributed  to  or  were  them- 
selves the  sole  cause  of  the  injury  which 
has  happened.  As,  however,  this  ques- 
tion was  not  raised  at  the  trial  and  no 
evidence  was  given  so  as  to  raise  this 
contention  against  the  plaintiffs,  I  am  of 
opinion  that  the  judgment  of  the  learned 
Judge  must  be  affirmed. 

Beamwbll,  L.J.— My  brother  Brett  has 
said  that  the  plaintiffs  are  entitled  to  suc- 
ceed on  this  appeal.  I  am  glad  that  this 
is  so,  and  I  agree  that  they  are  so  en- 
titled. This  appeal  should,  in  my  opinion, 
never  have  been  brought.  There  is  no 
question  of  principle  at  stake.  I  am  not 
influenced  by  the  fact  that  this  is  a  case 
of  a  market.  These  defendants  are  per- 
sons who  take  the  money  of  customers 
for  profit,  they  invite  the  plaintiffs  to  oome 
on  to  their  land  and  to  use  their  market 
for  profit ;  they  are,  therefore,  prima  facie 
bound  to  have  that  land  in  a  non-dan- 
gerous condition.  It  was  either  their 
folly  or  their  misfortune  that  the  rails 
round  the  statue  were  too  low.  I  think 
the  case  would  have  been  the  same  if  the 
defendants  themselves  or  some  other  au- 
thorised persons,  such  as  a  local  board, 
had  made  a  trench  in  this  land.  It  would 
have  been  the  duty  of  the  defendants  to 
warn  the  plaintiffs  of  the  fact  of  this 
trench  unless  indeed  the  danger  were 
obvious.  A  prima  facie  case,  therefore, 
is  made  out  against  the  defendants  that 
they  have  not  done  their  duty  to  their 
customer,  who  came  to  them  for  their 
profit,  in  warning  him  against  a  danger 
which  was  not  obvious.  It  has  been 
stoutly  argued  that  the  plaintiffs  knew 
of  the  danger  and  incurred  a  risk  which 
was  obvious.   Now  I  own  that  I  should 


not  be  without  misgivings,  if  the  ques- 
tion were  properly  before  us,  but  it  is  not, 
and  I  am  glad  it  is  not,  for  if  the  plaintiffs 
had  been  volunteers  and  had  run  into 
a  danger  which  was  obvious,  then  I 
should  hold  that  the  defendants  would  not 
be  liable. 

I  mention  this  because  I  think  that 
the  principle  of  these  cases  is  often  mis- 
understood. A  passenger  in  a  railway 
train  is  carried  beyond  the  platform,  he 
jumps  out,  is  injured,  and  then  he  sues 
the  company  for  damages  for  the  injuries 
received.  I  think  that  is  not  the  proper 
course  to  take.  The  passenger  should  re- 
main in  the  train — allow  himself  to  he 
carried  on  beyond  his  destination,  and 
then  sue  the  company  for  damages  because 
they  failed  to  do  their  duty  in  supplying 
proper  accommodation  at  their  station. 
I  wish  to  say  a  word  about  the  case  of 
Clayards  v.  Dethick  (1),  for  a  phrase  is 
found  more  than  once  in  that  case  which 
seems  to  me  to  give  countenance  to  a 
mischievous  idea.  It  is  said  that  a  person 
is  not  bound  to  abstain  from  doing 
something.  I  agree ;  but  bound  to  whom  r 
the  phrase  is  misleading.  In  that  case  the 
cabman  was,  without  doubt,  not  bound  to 
stay  at  home ;  but  if  he  chose  to  go  out 
when  there  was  danger,  then  he  must  take 
all  the  consequences.  So  if  a  man  were 
unlawfully  detained  by  being  shut  up  at 
the  top  of  a  house,  he  undoubtedly  would 
not  be  bound  to  stay  there,  but  if  he  were 
to  jump  out  of  a  window  and  to  break 
his  leg  he  would  not  be  entitled  to  re- 
cover for  that  injury. 

Again,  the  word  "  prudent"  is  also 
misleading.  A  prudent  man  may  lead  a 
forlorn  hope,  a  prudent  man  may,  on  a 
balance  of  chances  and  probabilities,  do 
what  in  the  result  may  not  be  a  success. 
If  the  case  of  Clayards  v.  Bethick  (1)  is 
to  be  supported,  I  think  it  must  be  on  a 
ground  which  is  indicated  in  the  judgment 
of  Wight  man,  J.,  that  is,  that  the  danger 
in  that  case  was  not  obvious,  that  the  cab- 
man was  led  into  trouble  by  something 
which  partook  of  the  nature  of  a  trap  or 
pitfall.  It  has  been  said  that  Clayards  v. 
Bethick  (1)  has  been  adopted  in  Wyatt  v. 
The  Great  Western  Railway  Company  (2). 

(1)  12  Q.B.  Rep.  489. 

(2)  6  B.  &  S.  709 ;  34  Lav  J.  Rep.  Q.B.  804. 
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If  that  be  so,  then  I  most  say  that  I  think 
the  authority  of  this  last  case  also  is 
shaken ;  bnt,  as  has  been  said,  the  ques- 
tion of  contributory  negligence  does  not 
arise  in  the  case  now  before  us,  and, 
therefore,  the  appeal  must  be  dismissed. 

Cotton,  L.J. — I  am  of  the  same  opinion. 
I  agree  with  the  reasons  given  by  Brett, 
L.J.,  and  I  do  not  think  it  necessary  now 
to  discuss  the  authority  of  Olayards  v. 
Dethick  (1)  or  of  Wyatt  v.  The  Great 
Western  Railway  Company  (2). 

Judgment  affirmed. 


Solicitors— Chester  &  Co.,  agents  for  T.  Clayhills, 
Darlington,  for  plaintiffs ;  A.  S.  Lawson,  agent 
for  Hugh  Dunn  &  Watson,  Darlington,  for  de- 
fendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1879.    1    BOMB  V.  THE  SOUTH  EASTERN 

Not.  26.  j         bailwat  company. 

Railway  Company  —  Passenger  —  Con- 
tract to  carry  —  Ticket  with  Conditions 
limiting  Liability — Knowledge  of  Pas- 
senger. 

The  plaintiff  took  a  return  ticket  issued 
to  him  by  the  defendants  (an  English  rail- 
way company),  for  the  journey  from  Lon- 
don to  Paris  and  back.  The  ticket  was  in 
the  form  of  a  small  book  with  a  paper  cover, 
on  the  outside  of  which  were  the  words, 
"  Cheap  return  ticket.  London  to  Paris  and 
back.  Second  class.  Available  by  night  ser- 
vice only."  Inside,  sewn  up  with  the  cover, 
were  the  coupons  for  the  different  stages  of 
the  journey,  and  apage  containing,  amongst 
notices  relating  to  luggage,  a  notice  that  this 
company  "  incurs  no  responsibility  of  any 
kind  beyond  what  arises  in  connection  with 
its  own  trains  and  boats,  in  consequence  of 
passengers  being  booked  to  travel  over  the 
railways  of  other  companies,  such  through 
booking  being  for  the  convenience  of  the 
passenger."  The  plaintiff  sustained  an  in- 
jury whilst  being  carried  in  France  under 
this  ticket  on  the  raihcay  of  a  French  com- 


panyIn  an  action  against  the  defendants 
for  such  injury,  the  defendants  relied  on 
the  said  notice  on  the  ticket  relieving  tliem 
from  responsibility  in  the  event  which  had 
occurred.  The  jury  found  that  the  plaintiff 
did  not  see  or  know  of  this  notice,  and  fur- 
ther that  the  defendants  had  not  done  what 
was  reasonably  sufficient  to  bring  it  to  the 
knowledge  of  the  plaintiff : — 

Held,  that  notwithstanding  such  findings 
the  defendants  were  entitled  to  have  judg- 
ment entered  for  them,  as  the  whole  of  this 
ticket  book  and  not  merely  what  was  on 
the  outside  formed  the  contract  under  which 
the  defendants  agreed  to  carry  the  plaintiff, 
and  that,  therefore,  in  the  event  which  had 
occurred,  the  defendants  were,  according  to 
the  terms  of  the  contract,  relieved  from  re- 
sponsibility. 

The  case  of  Henderson  v.  Stevenson 
(Law  Rep.  2  Sc.  App.  470)  distin- 
-guished. 

Action  against  the  defendants,  an  Eng- 
lish railway  company,  for  an  injury  sus- 
tained by  the  plaintiff  under  the  following 
circumstances : — 

The  plaintiff  took  a  return  ticket  at  the 
Charing  Cross  station  of  the  defendants' 
railway  for  the  journey  from  London  to 
Paris  and  back.  The  ticket,  which  by 
arrangement  between  the  defendants  and 
the  London,  Chatham  and  Dover  Railway 
Company,  was  available  for  the  return 
journey  by  either  of  the  companies'  rail- 
ways, was  in  the  form  of  a  little  book 
with  a  p  vper  cover,  containing  six  coupons 
for  the  different  stages  of  the  journey. 
On  the  first  page,  being  on  the  outside  of 
the  cover,  were  the  words,  "Cheap  return 
ticket.  London  to  Paris  and  back.  Second 
olass.  Available  by  night  service  only ;  " 
and  also  the  following  notices  : — "  This 
ticket  is  available  for  fourteen  days  in- 
cluding the  day  of  issue  and  expiry." 
"  Available  for  the  return  journey  by  the 
South  Eastern  or  London,  Chatham  and 
Dover  Railways."  On  the  second  page, 
which  was  printed  on  the  inside  of  the 
leaf  which  formed  the  cover,  were  various 
notices  respecting  luggage ;  a  notice  that 
the  cover  without  the  coupons  or  the 
coupons  without  the  cover  were  of  no 
value ;  a  notice  that  passengers  were  re- 
quested to  see  that  the  proper  coupons 
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Burke  v.  South  Eastern  Rail.  Co.,  CP. 

were  collected  at  each  stage  of  the 
journey,  as  no  allowance  would  be  made 
for  a  missing  coupon  ;.  and  the  following 
condition,  namely :  "  Each  company  in- 
curs no  responsibility  of  any  kind  beyond 
what  arises  in  connection  with  its  own 
trains  and  boats,  in  consequence  of  pas- 
sengers being  booked  to  travel  over  the 
railways  of  other  companies,  such  through 
booking  being  only  for  the  convenience 
of  the  passenger."  The  third  page  was 
the  first  of  the  coupons,  being  the  coupon 
to  Folkestone  or  Dover,  which  was  to  be 
given  up  at  either  of  those  places.  The 
other  coupons  followed  in  their  order. 
On  the  top  of  the  outside  cover  there 
was  printed  a  number,  and  the  same 
number  was  on  the  top  of  each  coupon. 

With  this  ticket  the  plaintiff  went  to 
Paris,  and  on  the  return  journey  a  colli- 
sion took  place  on  the  line  of  the  French 
railway  company  which  caused  the  injury 
to  the  plaintiff  for  which  this  action  was 
brought.  The  cause  was  tried  before 
Cock  burn,  C.J.,  at  the  Trinity  Sittings 
in  Middlesex,  when  the  defendants  relied 
on  tbe  condition  in  the  ticket  above  set 
out,  relieving  them  from  the  responsibility 
when  the  passenger  was  travelling  over 
the  railway  of  another  company.  It  was, 
however,  not  denied  at  the  trial,  that  the 
plaintiff  did  not  see  or  know  of  this  con- 
dition, and  the  jury  accordingly  so  found, 
and  they  also  found,  in  answer  to  a 
question  to  that  effect  left  to  them  by 
the  Lord  Chief  Justice,  that  the  defen- 
dants had  not  done  what  was  reasonably 
sufficient  to  bring  this  condition  to  the 
notice  of  the  plaintiff.  A  verdict  was  ac- 
coringly  found  for  the  plaintiff,  damages 

Mclntyre  {Barnard  with  him)  now 
moved  to  have  judgment  entered  for  the 
plaintiff. — The  Lord  Chief  Justice  left  the 
question  to  the  jury  in  the  form  given  by 
Mellish,  L.J.,  which  was  approved  of 
in  Barker  v.  The  South  Eastern  Railway 
Company  (1),  and  the  jury  having  found 
that  the  defendants  had  not  done  what 
was  reasonably  sufficient  to  bring  the  con- 
dition to  the  notice  of  the  plaintiff,  and 


( 1 )  46  Lnw  J.  Rep.  CP.  768 ;  I  aw  Rep.  2  CP.  D. 
416. 


the  plaintiff  never  having  seen  it  or 
known  of  its  existence,  it  is  clear  that 
the  plaintiff  is  entitled  to  have  judgment 
in  his  favour.  The  case  is  within  that 
of  Henderson  v.  Stevenson  (2),  which  being 
the  decision  of  the  House  of  Lords  is  a 
binding  authority,  and  is  conclusive  that 
a  person  who  takes  such  a  ticket  as  the 
present  is  not  bound  by  conditions  printed 
in  the  inside,  of  which  he  has  no  notice, 
and  to  which  there  is  nothing  on  the  out- 
side cover  to  direct  his  attention.  Both 
in  Barker  v.  The  South  Eastern  Railway 
Company  (1)  and  in  Harris  v.  The  Cheat 
Western  Railway  Company  (3),  there  was 
printed  on  the  face  of  the  ticket  the 
words  "  see  back,"  thereby  directing  the 
attention  of  the  person  who  received  it 
to  what  was  printed  on  the  back. 

[Likdlby,  J. — Where  is  the  contract  to 
carry  and  take  care  of  the  plaintiff,  if  it 
be  not  the  whole  of  his  ticket  book  ?  The 
inside  must  be  taken  with  the  outside.] 

The  contract  was  on  the  outside,  where 
it  was  stated  to  be  a  return  ticket  from 
London  to  Paris  and  back.  The  condi- 
tion relieving  the  defendants  from  respon- 
sibility was  a  condition  on  which  the 
defendants  issued  the  ticket,  but  was  do 
part  of  the  contract,  and  according  to  the 
authorities  it  must  be  shewn  that  the 
plaintiff  knew  of  it,  or  at  least  that  the 
defendants  had  done  what  was  reasonable 
to  bring  it  to  his  notice. 

'The  Solicitor-General  appeared  for  the 
defendants,  but  was  not  called  upon  to 
argue  (4). 

Lord  Coleridge,  C.J. — This  is  a  motion 
for  judgment  in  an  action  which  was 
brought  by  the  plaintiff  to  recover 
damages  against  the  defendants,  the  South 
Eastern  Railway  Company,  for  injuries 
the  plaintiff  sustained  in  France  whilst 
he  was  being  carried  by  a  French  railway 
company  under  a  through  ticket  issued 
by  the  defendants  in  the  form  which  we 

(2)  Law  Rep.  2  Sc.  App.  470. 

(3)  45LawJ.Rep.Q,B.729;LawRep.lQJ.D. 
516. 

(4)  The  Court  having  enqnired  whether  on 
this  motion  they  could  give  judgment  for  the  de- 
fendants, the  Solicitor-General  referred  to  Order 
XL.  rule  10,  and  asked  for  such  judgment  accord- 
ingly. 
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have  before  us.  It  is  in  the  form  of  a 
book,  on  the  outside  cover  or  page  of 
which  are  the  words — "  Cheap  return 
ticket.  London  to  Paris  and  back.  Second 
class.  Available  by  night  service  only." 
Then  on  the  following  page  there  are 
various  notices  respecting  luggage  and 
the  coupons ;  there  is  a  statement  that  the 
cover  without  the  coupons  or  the  coupons 
without  the  cover  are  of  no  value ;  a  con- 
dition limiting  the  liability  of  the  English 
railway  companies  for  loss  of  luggage ; 
and  this  condition,  on  which  the  defen- 
danta  rely,  namely,  "each  company  incurs 
no  responsibility  of  any  kind  beyond 
what  arises  in  connection  with  its  own 
trains  and  boats,  in  consequence  of 
passengers  being  booked  to  travel  over 
the  railways  of  other  companies,  such 
through  booking  being  only  for  the  con- 
venience of  the  passenger."  Prima  facie 
that  is  a  good  answer  to  this  action.  The 
case,  however,  went  to  the  jury,  and  they 
found  that  there  was  not  sufficient  rea- 
sonably done  by  the  defendants  to  bring 
this  condition  to  the  notice  of  the  plaintiff. 
Now  I  will  take  it  that  the  plaintiff  did  not 
know  of  it.  In  point  of  fact  no  affirma- 
tive evidence  was  given  that  the  plaintiff 
had  read  it  or  that  he  had  known  of  it. 
In  my  opinion  this  is  immaterial,  but  I 
am  willing  to  assume  that  the  plaintiff 
did  not  know  of  it,  though  whether  I 
believe  it  or  not  is  another  thing.  Then 
does  this  afford  any  answer?  In  my 
opinion  it  does  not.  The  contract  be- 
tween the  plaintiff  and  the  defendants 
must  be  this  book  which  is  called  a 
ticket,  and  it  must  be  the  whole  of  such 
book.  In  it  are  the  terms  and  the  terms 
alone  on  which  the  defendants  agreed  to 
take  the  plaintiff  to  Paris  .and  back.  In 
all  ordinary  cases  there  is  no  doubt  but 
that  this  would  be  so,  but  it  has  been 
considered  that  there  is  a  distinction  in 
railway  cases.  The  case  of  Henderson  v. 
Stevenson  (2),  with  which  it  has  been 
attempted  on  the  part  of  the  plaintiff's 
counsel  to  assimilate  the  present  case,  is 
no  doubt  a  decision  binding  on  this  Court. 
There  there  was  a  contract  to  take  a  per- 
son and  his  luggage  from  Dublin  to 
Whitehaven.  The  contract  there  was 
complete  on  the  face  of  the  ticket,  and 
the  oondition  relieving  the  company  in 


case  of  loss  was  printed  on  the  back 
of  it,  and  on  the  face  of  the  ticket  there 
was  no  reference  to  what  was  printed 
on  the  other  side.  It  was  admitted 
in  that  case  that  if  both  sides  of  the 
ticket  formed  the  contract,  the  defen- 
dants would  have  been  entitled  to  rely 
on  the  oondition  as  an  answer  to  the 
action.  Bat  it  was  said  that  the  plaintiff 
had  a  right  to  assume  and  that  it  was  to 
be  taken  in  that  case  that  he  had  assumed 
that  one  side  alone  of  the  ticket  contained 
the  whole  of  the  contract,  and  that  that 
was  a  contract  by  the  Steam  Packet  Com- 
pany to  take  him  and  his  luggage  from 
Dublin  to  Whitehaven.  There  would 
then  arise  the  ordinary  Common  Law 
liability  as  carriers. 

The  law  in  Henderson  v.  Stevenson  (2) 
depends  on  the  view  the  House  of  Lords 
took  of  the  facts  in  that  case,  and  there 
they  assumed  that  the  whole  contract 
was  on  the  face  of  the  ticket.  Here  the 
facts  are  entirely  different.  Here  the 
contract  is  contained  in  a  small  book,  and 
it  is  admitted  that  the  whole  of  its  inside 
leaves  which  consist  of  the  different 
coupons  for  the  different  stages  of  the 
journey  are  from  time  to  time  to  be  used 
by  the  passenger.  It  has  been  contended 
that  he  may  turn  over  the  first  page  and 
use  the  first  coupon  which  forms  the  third 
page  without  his  attention  being  directed 
to  what  is  on  the  other  side  of  the  first 
page  and  which  is  page  2.  But  if  page  1 
and  page  3  form  part  of  the  contract,  on 
what  ground  is  page  2  to  be  disregarded  ? 
The  Solicitor- General  would  say  that  it 
is  part  of  the  contract.  The  plaintiff  may 
not  have  read  it  or  may  not  have  chosen 
to  read  it,  but  there  was  no  fraud  or 
concealment,  and  there  is  no  ground  to 
reject  this  more  than  any  other  part  of 
the  contract.  Therefore  though  bona  fide 
accepting  the  doctrine  in  Henderson  v. 
Stevenson  (2),  I  am  of  opinion  that  the 
present  case  does  not  come  within  it,  and 
therefore  I  decide  this  case  in  favour  of 
the  defendants  without  casting  the  shadow 
of  a  doubt  upon  the  authority  of  the  case 
of  Henderson  v.  Stevenson  (2). 

Lindlby,  J. — I  am  of  the  same  opinion. 
The  decision  of  the  present  case  depends 
on  the  answer  to  the  question  what  was 
the  contract  which   the  parties  entered 
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into.  The  answer  here  wonld  be  that 
the  plaintiff  only  paid  a  sum  of  money 
for  the  journey  from  London  to  Paris  and 
back,  and  that  he  received  in  exchange 
this  ticket,  being  the  book  containing  the 
coupons.  The  jury  were  not  asked  and 
have  not  found  what  was  the  contract. 
They  found  that  the  plaintiff  did  not  read 
or  know  of  the  condition  printed  in  this 
book,  on  which  the  defendants  relied, 
and  also  that  the  defendants  had  not 
done  what  was  sufficient  to  bring  such 
condition  to  the  notice  of  the  plain- 
tiff, but  that  still  left  it  open  what  was 
the  contract  between  the  parties.  Now 
could  the  plaintiff  make  out  any  other 
contract  than  that  which  is  contained  in 
the  whole  of  this  little  book  or  ticket 
which  was  given  when  the  money  was 
paid  ?  If  the  jury  by  their  verdict  had 
found  that  the  contract  was  what  ap- 
peared on  the  first  page  only,  it  would 
have  been  a  verdict  which  could  not  have 
been  sustained,  but  they  did  not  find  this, 
and  manifestly  the  contract  was  not  bo 
limited.  We  have  been  pressed  with  the 
case  of  Henderson  v.  Stevenson  (2).  There, 
however,  the  House  of  Lords  had  in 
substance  split  the  ticket  in  two,  and  had 
considered  that  in  point  of  fact  the  con- 
tract was  what  appeared  on  the  face  of 
the  ticket,  and  therefore  the  ignorance  of 
the  plaintiff  of  what  was  on  the  back  of 
the  ticket  became  all  important.  That  is 
not,  however,  this  case.  It  is  impossible, 
I  think,  to  deal  with  the  book  in  this  case 
as  the  House  of  Lords  dealt  with  the  ticket 
in  Henderson  v.  Stevenson  (2),  and  for 
the  reasons  already  given  I  think  that 
case  does  not  apply,  and  that  our  judg- 
ment should  be  for  the  defendants. 

Judgment  for  defendants. 


Solicitors— J.  A.  Parry,  for  plaintiff;  W.  R, 
Stevens,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Exchequer  Division.} 

1879.  1  JONES  V.  THE  CWMORTHIN 
Dec.  18,  19.  J     SLATE  COMPANY  (lH.).# 

Income  Tax — Quarries — Mines — Profit*, 
how  to  be  Assessed— 5  &•  6  Vict.  e.  35, 
Schedule  A,  Part  III.  Rules  1,  2. 

A  property  in  which  slate  is  gotten  by 
levels  driven  underground  into  a  hill,  is  a 
quarry  and  not  a  mine  for  the  purposes  of 
the  rules  for  assessing  income  tax,  and  ought 
as  such  to  be  assessed  on  the  profit  of  the 
preceding  year,  under  rule  1  of  Part  III. 
of  schedule  AofhjrS  Vict.  c.  35  :— 

So  held  by  the  Court  of  Appeal,  affirm- 
ing the  judgment  of  the  Exchequer  Division. 

Appeal  under  41  Vict.  c.  15.  s.  15,  by 
the  Cwmorthin  Slate  Company  against  a 
judgment  of  the  Exchequer  Division  on 
a  Case  stated  by  the  Commissioners  of 
Income  Tax. 

The  case  is  reported  48  Law  J.  Rep. 
Bxch.  486. 

The  question  was  as  to  the  way  in  which 
the  slatoworks  of  the  appellant  company 
ought  to  be  rated.  The  property  had 
been  originally  worked  in  the  open  ;  but 
for  some  years  the  slates  had  been  gotten 
by  means  of  levels  driven  into  the  side  of 
a  hill,  so  that  the  actual  working  was 
underground. 

The  Exchequer  Division  held  that  the 
property  was  a  quarry,  and  ought  to  be 
rated  as  such. 

The  company  appealed. 

A.  L.  Smith,  for  the  appellants. — The 
question  is  whether  this  property  ought  to 
be  assessed  according  to  the  first  or  the 
second  rule  of  Part  III.  of  schedule  A 
of  5  &  6  Vict.  c.  35.  The  first  rule  directs 
that  "  quarries  of  stone,  slate,  limestone 
or  chalk,"  shall  be  assessed  "  on  the 
amount  of  profits  in  the  preceding 
year;"  and  the  second  rule,  that  "  mines 
of  coal,  tin,  lead,  copper,  mundic  and 
other  mines "  shall  be  assessed  on  an 
average  of  the  five  preceding  years.  The 
appellants  contended  that  this  is  a  mine. 
The  question  of  what  a  mine  is  was  fully 

*  Coram  Bramwell,  L.J.;  Brett,  L.J.;  and 
Cotton,  L.J. 
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discussed  in  Bell  v.  Wilson  (1),  and  it  has 
been  held  in  the  Court  of  Queen's  Bench 
that  this  is  a  mine  within  the  Metallife- 
rous Mines  Act  (35  &  36  Vict.  c.  77)— 
Sims  v.  Evans  (2). 

The  Solicitor-General  (Sir  H.  Oiffard) 
(with  him  Dicey),  for  the  Commissioners 
of  Income  Tax. — The  decision  in  Sims  v. 
Evans  (2)  is  quite  consistent  with  the 
fact  that  this  property  is  for  the  purpose 
of  assessment  a  quarry ;  the  substance 
here  won  is  not  such  as  is  won  from 
mines;  these  works  cannot  be  a  mine 
ejusdem  generis  with  those  mentioned  in 
rule  2  of  the  schedule ;  and  although  a 
quarry  may  be  a  mine  in  certain  cases 
and  for  certain  purposes,  still,  for  the 
purpose  of  assessment,  these  workings  are 
a  quarry. 

A.  L.  Smith,  in  reply. 

Ow.  adv.  vult. 

The  following  judgments  were  (on 
Dec.  19)  delivered  :— 

B  ram  well,  L.J. — I  think  that  this 
judgment  should  be  affirmed.  It  is  in  my 
opinion  a  clear  case.  The  question  is  not 
as  to  the  meaning  of  the  words  "  mine  "  or 
"  quarry  "  in  the  abstract,  but  as  to  the 
meaning  of  those  words  in  this  statute. 
I  think  that  the  statute  means  that  the 
rule  as  to  mines  applies  to  such  mines  as 
are  in  that  rule  mentioned,  and  to  others 
ejusdem  generis;  but  the  rule  does  not 
exclude  all  other  mining  operations  what- 
ever. Now  the  workings  which  are  the 
subject  of  this  appeal  are  not  ejusdem 
generis  with  the  mines  mentioned  in  the 
second  role  given  in  the  statute.  If  the 
contention  of  the  appellants  be  right,  it  ap- 
pears to  me  that  they  could  not  be  assessed 
at  all,  for  if  the  workings  in  question  are 
not  within  the  rule  as  to  quarries,  they 
cannot  come  within  any  rule  contained  in 
this  statute.  I  think  that  this  is  a  quarry 
worked  to  a  certain  extent  like  a  mine, 
but  it  is  clearly  a  quarry.  I  do  not  pre- 
tend to  define  exactly  what  a  quarry  is ; 
but  I  think  that  by  that  word  one  gene- 
rally means  a  place  from  which  something 
is  cut  out  in  large  shapes  or  blocks,  not  a 

(1)  36  Law  J.  Rep.  Chanc.  337 ;  Law  Rep. 
1  Chanc.  App.  303. 

(2)  Not  reported. 


Ill 


place  from  which  the  material  is  got  in 
small  quantities,  such  as  lumps  of  coal, 
ironstone  and  the  like.  It  is  true  that  one 
speaks  differently  of  different  kinds  of 
stoneworks,  one  speaks  of  a  stone-quarry 
and  of  a  stone-pit ;  but  I  am  of  opinion  that 
this  is  a  quarry  within  the  meaning  of  the 
second  rule  in  this  statute,  and  that  the 
judgment  of  the  Exchequer  Division  is 
right. 

Brett,  L.J. — I  agree.  I  thought  that 
the  appellants  did  shew  that  the  slate  was 
obtained  from  these  workings  by  mining 
operations.  I  doubt  whether  anyone  who 
looked  at  these  workings  would  call  them 
a  quarry,  for  it  would  be  seen  that  the 
operations  are  in  the  nature  of  mining 
operations,  and  therefore  I  think  that 
our  decision  does  not  conflict  with  the 
judgment  which  was  given  in  the  Court 
of  Queen's  Benoh  in  Sims  v.  Evans  (2), 
for  that  was  a  decision  on  a  statute  passed 
for  the  protection  of  miners,  and  as  the 
workers  in  these  works  are  engaged  in 
mining  operations,  it  was  held  that  they 
were  entitled  to  the  protection  of  that 
Act.  Nevertheless,  I  think  that  these 
workings  come  within  the  first  of  the 
rules  given  in  the  schedule  to  the  Act 
with  which  we  have  to  deal.  That  statute 
imposes  a  tax  on  the  substance  worked, 
and  not  on  the  mode  of  working.  The  real 
intention  is  to  fix  the  person  on  whom  the 
tax  is  to  be  imposed,  that  is,  to  impose  it 
on  those  who  obtain  the  profits  ou  certain 
produce  in  one  way,  and  on  those  who 
obtain  the  profits  on  certain  other  pro- 
duce in  another  way.  It  is  a  tax  on  profits ; 
that  therefore  implies  a  sale,  and  the 
different  average  on  which  the  profits  are 
to  be  assessed  is  accounted  for  by  the  fact 
that  in  one  case  the  rate  of  profits  is 
fairly  uniform;  but  that  in  the  case  of 
mines  the  rate  of  profit  is  very  variable. 

The  word  "  quarry  "  is,  in  my  opinion, 
used  only  to  fix  the  place  and  the  person 
on  whom  the  tax  is  to  be  levied,  and  it 
does  not  at  all  refer  to  the  mode  of  work- 
ing. The  question  is  whether  these  slate 
works  are  within  the  first  rule  or  within 
things  ejusdem  generis  with  those  men- 
tioned in  the  second  rule,  and  I  think 
that  they  are  within  the  first  rule,  and 
that  the  judgment  was  right. 
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Cottok,  L.J. — I  am  of  the  same  opi- 
nion. We  hare  not  to  decide  whether 
this  is  a  mine  or  a  quarry,  but  as  to  the 
manner  in  which  the  profits  ore  to  be 
assessed.  I  think  that  the  first  rule  refers 
to  such  substances  as  these  slates,  and 
the  second  to  other  things,  such  as  coal, 
tin,  lead,  copper,  mundic. 

The  distinction  is  between  the  classes 
of  things  raised,  and  not  between  the 
mode  of  raising  them. 

The  decision  which  has  been  referred 
to  is  not  inconsistent  with  this  judgment. 
The  statute  on  which  that  decision  pro- 
ceeded was  a  statute  passed  to  protect 
persons  engaged  in  a  certain  kind  of  work, 
and  not  to  fix  a  tax  to  be  paid  on  a  certain 
substance  won  for  profit. 

Judgment  affirmed. 


Solicitors — Gregory,  Rowcliffes  &  Rawle,  agents 
for  Jones  &  Jones,  Portmadoc,  for  the  appel- 
lants; the  Solicitor  for  the  Inland  Revenue, 
for  the  Commissioners. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1879.  1 

NOV  28    I  GODDEN  V.  COBSTBN. 

Practice — Order  for  Particulars — Parti- 
culars of  Credits  given  by  Plaintiff. 

The  rule  which  formerly  existed  not  to 
compel  a  plaintiff  to  state  the  items  of  sums 
for  which  he  has  voluntarily  given  credit  to 
the  defendant  in  his  particulars  of  demand, 
is,  since  the  Judicature  Act,  no  longer  ap- 
plicable, and  the  defendant  can  require  the 
plaintiff  to  state  such  items,  unless  they  are 
such  as  would  be  more  within  the  knowledge 
of  the  defendant  than  of  the  plaintiff. 

Therefore  where,  in  an  action  on  a  build- 
er's contract,  the  plaintiff  in  his  particulars, 
on  a  specially  indorsed  writ,  gave  credit  to 
the  defendant  for  a  lump  sum  "for  work 
not  performed,"  and  for  another  lump  sum 
for  "  bricks,  goods  and  works,"  the  Court 
held,  that  the  defendant  was  entitled  to 
have  an  account,  with  dates  and  items,  as 
to  these  two  lump  sums. 

The  plaintiff's  claim,  as  stated  on  a 
specially  indorsed  writ,  was  as  follows : — 


The  plaintiff's  claim  is  1312.  3s.  9d., 
upon  the  following  account : — 

1878  and  1879. 

£    s.  d.    £  *.  d. 

For  the  building  of  six 
cottages  and  execu- 
tion of  other  works  at 
Borough  Green,  Wrot- 
ham,  Kent,  and  ma- 
terials for  the  same 
provided,  according  to 
a  certain  contract  be- 
tween the  plaintiff  and 
the  defendant,  dated 
23rd  of  October,  1878   765    5  0 

Less  allowed  from  the 
said  contract  for  work 
not  performed  .      .     61  10  10 

  703  14  2 

For  extra  work  per- 
formed to  the  above- 
mentioned  cottages 
and  works,  and  mate- 
rials for  the  same,  not 
included  in  the  above- 
mentioned  contract  .  49  1  8 
February  2  to  June  2,  1879. 

For  work  done  by  the 
plaintiff  for  the  defen- 
dant in  repairing  old 
cottages  at  Borough 
Green,  Kent,  and  ma- 
terials for  the  same 
provided,  and  for 
making  a  cupboard 
and  drawers,  full  par- 
ticulars whereof  have 

been  delivered  .  20  11  8 

Forother  work,  journeys 
taken,  and  services 
performed,  and  mo- 
neys paid  and  ex- 
pended by  the  plain- 
tiff for  the  defendant  45   4  0 


£   3.  d.    818  11  6 
By  cash  on  account     .   507   4  10 
Bricks,  goods  and  works    180   2  11 

  687   7  9 


Balance 


131    3  9 


The  defendant  applied  for  particulars 
of  the  items  of  the  claim,  and  Lopes,  J., 
made  an  order  that  the  plaintiff  should 
deliver  an  account  in  writing,  with  dates 
and  items,  as  to  tbe  sums  of  oil.  10s.  10d., 
452.  4*.  and  1802. 2s.  lid. 

F.  Turner,  for  the  plaintiff,  now  moved 
that  such  order  might  be  rescinded  or 
varied.  There  is  no  objection  to  giving 
particulars  of  the  matters  in  respect  of 
wbich  the  452. 4».  is  claimed,  but  the  sums 
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ot61l.  10s.  lOd.  and  1802. 2s.  lid.  are  snms 
for  which  the  plaintiff  has  given  credit  to 
the  defendant,  and  it  has  never  been  the 
practice  to  compel  the  plaintiff  to  furnish 
particulars  of  such  sums.  In  Myatt  v. 
Green  (1),  it  was  stated  by  the  Court  of 
Exchequer  that  the  rule  was  not  to 
compel  a  plaintiff  to  state  items  of  sums 
for  which  he  has  voluntarily  given  credit 
to  the  defendant.  There  is  nothing  in 
the  rules  tinder  the  Judicature  Act  to 
alter  this  practice.  The  case  of  Walker 
v.  Hicks  (2)  may  be  cited  on  the  other 
ride.  The  plaintiff  there  claimed  by  in- 
dorsement on  his  writ,  "a  contribution  in 
payment  of  certain  bills  on  which  the 
defendant  and  plaintiff  were  jointly  liable," 
and  the  Court  held  that  it  was  not  a  spe- 
cially indorsed  writ,  ancLthough  Cockburn, 
C.J.,  stated  that  the  defendant  was  en- 
titled to  have  sufficient  particulars  to 
enable  him  to  determine  whether  he  should 
pay  or  resist  the  claim,  it  is  enough  to 
say  that  this  case  is  not  like  the  present 
one,  and  really  has  no  application  to  it. 
The  defendant  must  know  the  items  for 
which  credit  is  given  him,  and  his  re- 
quiring the  plaintiff  to  give  these  parti- 
culars would  be  to  put  him  to  unnecessary 
trouble  and  inconvenience. 

English  Harrison  appeared  for  the  de- 
fendant, but  was  not  called  on. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  the  order  of  my  brother  Lopes  is 
right,  and  should  be  oon firmed.  The 
plaintiff  in  the  indorsement  on  tile  writ 
of  summons  in  this  action  gives  credit 
for  two  general  sums,  and  so  reduces  a 
larger  sum  to  the  sum  he  claims  to 
be  entitled  to  recover.  The  defendant 
asks  the  plaintiff  to  tell  him  how  these 
general  sums  are  made  up.  The  plaintiff 
declines  to  do  so,  on  two  grounds :  first, 
he  says  it  is  not  usual,  and  was  not  done 
under  the  old  system ;  and,  secondly,  he 
says  that  the  matters  asked  for  are  matters 
within  the  defendant's  own  knowledge. 
With  every  respect  for  the  decision  of  the 
Court  in  Myatt  v.  Grem  (1),  I  do  not 

^(1)  IS  Mm.  &  W.  877 ;  14  Law  J.  Rep.  Kxch. 
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think  that  can  guide  us  now.  That  case 
was  decided  when  there  existed  a  scientific 
system  of  pleading,  and  such  a  decision 
might  have  been  well  enough  in  those  days. 
Now  everything  is  different.  The  object 
is  not  now  to  have  a  scientific  system  of 
pleading,  but  that  each  party  should  fairly 
give  all  the  requisite  information  to  the 
other,  to  make  him  judge  how  he  ought 
to  act  thereon,  and  the  Judicature  Act 
and  forms  of  pleading  thereunder,  have,  as 
I  think,  made  the  old  decisions  inappli- 
cable, so  that  the  prinoiple  which  guided 
them  can  no  longer  form  our  guide. 
Then  is  the  information  which  the  de- 
fendant seeks  matter  which  he  does  not 
want,  inasmuch  as  it  is  within  his  own 
knowledge  ?  I  should  think  that  if  he 
were  to  ask  the  plaintiff  to  tell  him  what 
he  himself  knew  better  than  the  plaintiff, 
that  would  be  a  good  reason  why  the 
plaintiff  should  not  be  put  to  the  trouble 
of  giving  such  information,  but  that  is 
evidently  not  the  present  case.  Mani- 
festly, the  defendant  not  only  may  not 
know,  but  most  probably  he  does  not 
know  to  what  items  these  sums  refer, 
still  less  does  he  know  what  are  the  par- 
ticular items  for  which  the  plaintiff  has 
given  him  credit.  The  want  of  this  in- 
formation might  cause  the  defendant  to 
set  off  and  counter  claim  what  the  plain- 
tiff might  say  he  had  given  the  defendant 
credit  for,  and  might  therefore  seriously 
embarrass  the  defendant  in  the  conduct 
of  his  defence.  It  is  clear  that  the  plain- 
tiff must  know  how  he  has  made  up  these 
precise  sums,  and  he  could  state  it  cor- 
rectly, and  his  doing  so  would  not  impose 
any  hardship  upon  him,  whilst,  on  the 
other  hand,  nis  not  giving  this  informa- 
tion might  cause  a  hardship  upon  the 
defendant.  There  is  therefore  no  reason 
why  such  an  order  as  this  should  not  be 
made.  All  that  can  be  said  against  it  is 
that  it  is  not  in  accordance  with  the  old 
practice.  That  reason  no  longer  applies ; 
and  if  it  be  necessary  to  make  a  precedent 
for  it  I,  for  one,  should  have  no  difficulty 
in  doing  so.  On  principle,  I  think  that 
the  learned  Judge's  order  was  right,  and 
that  it  should  be  affirmed. 

Lindlbt,  J. — I  am  of  the  same  opinion. 
The  defendant  does  not  want  to  plead  a 
set-off  and  counter-claim  of  snms  for 
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which  credit  has  been  given  him  by  the 
plaintiff.  It  is  essential,  therefore,  that 
he  should  know  the  items  for  which  credit 
has  been  so  given. 

Order  affirmed. 


Solicitors— F.  A.  Colo,  for  plaintiff;  J.  Barton, 
for  defendant. 


[in  the  common  pleas  division.] 
1879.     1  m'allister  v.  the  bishop 
nov.  17,  24.  j  op  rochester  and  others. 

Church  and  Clergy — Presentation  to  En- 
dowed Chapel — Eights  of  Vicar  of  Parish 
—Quare  Impedit—U  \  15  Vict.  c.  07. 
ss.  7,  11. 

The  vicar  of  a  parish  has  not,  as  vicar, 
the  right  of  presentation  to  any  consecrated 
public  chapel  in  his  parish,  unless  such 
chapel  is  a  chapel  of  ease ;  but  he  has  the 
right  to  forbid  any  person  to  officiate  therein 
unless  deprived  of  such  right  by  some  sta- 
tute or  some  arrangement  assented  to  and 
binding  on  the  bishop  of  his  diocese,  the 
patron  of  the  mother  church  and  the  incum- 
bent thereof. 

The  plaintiff,  as  vicar,  claimed  the  right 
of  presentation  to  an  endowed  chapel  erected 
in  the  parish  and  consecrated  fir  the  ad- 
ministration of  sacraments  and  all  other 
divine  offices. 

The  defendants  also  claimed  the  right  of 
presentation,  alleging  that  the  chapel  had 
been  erected  by  the  freeholders  and  endowed 
by  the  defendants,  and  conveyed  to  the 
Ecclesiastical  Commissioners  to  make  decla- 
ration of  the  right  of  nomination,  pursuant 
fo  14  ^  15  Vict.  c.  97 ;  that  before  making 
any  declaration,  application  had  been  made 
by  the  freeholders  to  the  Commissioners, 
containing  such  information  as  is  required 
by  the  said  statute,  and  notice  of  the  same 
had  been  sent  to  the  plaintiff,  both  as  patron 
and  incumbent,  as  required  by  the  said 
statute ;  that  the  plaintiff  was  not  in  fact 
patron,  but  that  after  notice  he  had  allowed 
the  defendants  to  endow  the  chapel  and  pro- 
cure it  to  be  consecrated  in  the  belief  that 
he  teas,  and  was  therefore  estopped  from  de- 


nying he  was  patron ;  and  that  three  months 
after  such  notice  the  right  to  nominate  was 
duly  declared  to  be  for  ever  in  the  defen- 
dants :— • 

Held,  that  the  plaintiff  had  not  shewn 
any  title  to  the  right  of  presentation,  but 
that  if  he  had,  the  facts  alleged  by  way  of 
estoppel  would  not  have  been  an  answer  to 
his  claim,  as  a  vicar's  rights  are  not  mere 
private  rights  which  may  be  waived  or  re- 
nounced at  his  own  will  or  pleasure. 

Case  argued  on  demurrer. 
The  pleadings,  so  far  as  material,  were 
as  follows : — 

Statement  of  claim  (1). 

1.  The  plaintiff  is  vicar  of  the  parish  of 
Plumstead,  in  the  county  of  Kent. 

2.  In  1863  certain  persons  erected  a 
building  or  chapel,  called  tbe  ohnrch  of 
St.  James,  within  the  said  parish. 

3.  On  the  31st  of  July,  1878,  an  en- 
dowment  fund  for  the  said  chapel  having 
been  provided  towards  the  maintenance  of 
the  minister  lawfully  officiating  therein, 
the  said  chapel  was,  without  the  plain, 
tiff's  consent,  consecrated  by  the  Bishop 
of  the  diocese  for  the  administration  of 
the  holy  sacraments  and  the  performance 
of  all  other  divine  offices  according  to  the 
rites  of  the  Church  of  England. 

4.  No  agreement  was  ever  made  with 
respect  to  the  patronage  of  the  said  chapel 
between  the  said  Bishop,  the  plaintiff,  and 
the  patron  of  the  said  parish  and  mother 
church  of  Plumstead,  nor  has  any  com- 
pensation been  awarded  to  the  plaintiff 
in  respect  thereof,  nor  has  any  agreement 
whatever  been  entered  into  or  any  consent 
whatever  given  by  the  plaintiff  whereby 
the  rights  of  the  plaintiff  as  such  vicar  as 
aforesaid  have  been  in  any  way  dimin- 
ished or  affected. 

(1)  The  statement  of  claim  was  directed  to  the 
Lord  Bishop  of  the  diocese,  the  Rev.  W.  Cams, 
the  Rev.  J.  Venn,  the  Rev.  E.  Hollond,  the  Rev. 
E.  Auriol,  and  the  Rev.  W.Cadman,  who  claimed 
to  be  trustees  of  the  chapel  in  whom  the  right  of 
nomination  was  vested,  and  the  Rev.  S.  Henning, 
who  had  been  instituted  in  pursuance  of  such 
right  of  nomination.  The  proceedings  were  sub- 
sequently stayed  against  the  Bishop  and  the  Rev. 
S.  Henning,  and  the  statement  of  defence  was 
made  by  the  aforesaid  trustees  and  the  Ecclesias- 
tical Commissioners,  who  were  joined  for  the  pur- 
pose of  raising  the  defence  therein  set  forth. 
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5.  The  plaintiff  is,  as  such  vicar  as 
aforesaid,  entitled  to  nominate  and  pre- 
sent a  fit  clerk  to  officiate  in  the  said 
chapel,  and  is  further  entitled  to  require 
the  said  Bishop  to  license,  institute  and 
admit  such  clerk  nominated  and  presented 
as  aforesaid  to  the  said  chapel. 

6.  In  pursuance  of  such  right,  the 
plaintiff  accordingly  did,  on  the  20th  of 
December,  1876  (the  said  church  or 
chapel  being  then  vacant,  no  clerk  having 
been  duly  nominated  or  presented  thereto 
or  licensed  to  officiate  therein),  duly  nomi- 
nate and  present  to  the  defendant  the 
said  Bishop  the  Rev.  George  MacDonnell, 
clerk,  being  a  fit  and  proper  person  in 
that  behalf,  requesting  the  said  Bishop  to 
license  the  said  George  MacDonnell  to 
minister  and  officiate  in  the  said  chapel, 
and  to  institute  and  admit  him  thereto, 
and  cause  him  to  be  inducted  Into  the 
same. 

7.  The  said  Bishop  thereupon  refused, 
and  still  refuses,  to  license,  institute  and 
admit  the  said  George  MacDonnell  to  the 
said  chapel,  and  unjustly  hinders  the 
plaintiff  in  the  exercise  of  his  said  right, 
to  the  great  damage  of  the  plaintiff. 

8.  The  Bishop  has,  in  violation  of  the 
plaintiff's  said  right,  without  his  consent 
licensed,  instituted  and  admitted  the  de- 
fendant, the  Rev.  Stilton  Henning,  clerk, 
to  the  said  church  or  chapel,  on  the  pre- 
tended nomination  and  presentation  of  the 
defendants,  the  said  William  Carus,  John 
Venn,  Edward  Hollond,  Edward  Auriol, 
and  William  Cad  man. 

9.  The  said  defendants,  William  Cants, 
John  Venn,  Edward  Hollond,  Edward 
Auriol,  and  William  Cadman  claim  the 
right  to  nominate  and  present  a  clerk  to 
the  said  chapel,  and  claim  to  have  law- 
fully nominated  and  presented  the  said 
Stilton  Henning  thereto,  and  they  thereby 
hinder  the  plaintiff  in  the  exercise  of  his 
said  right,  to  the  great  damage  of  the 
plaintiff. 

10.  The  said  Stilton  Henning  claims 
to  hare  been  lawfully  instituted  and  ad- 
mitted to  the  said  church  or  chapel,  and 
to  exercise  parochial  rights  in  a  large 
portion  or  district  of  the  said  parish,  m 
pursuance  of  the  said  pretended  nomina- 
tion and  presentation,  institution  and  ad- 
mission, and  thereby  hinders  the  plaintiff 


in  the  exercise  of  his  said  right,  to  the 
great  damage  of  the  plaintiff. 
The  plaintiff  claims — 

1.  To  have  established  and  declared  his 
right  to  nominate  and  present  a  fit  clerk, 
and  to  have  such  clerk  licensed  to  officiate 
therein,  and  instituted  and  admitted  to 
the  said  church  or  chapel  and  the  rights 
and  appurtenances  thereof. 

2.  To  have  the  said  George  MacDonnell 
duly  licensed  and  instituted  and  admitted 
as  aforesaid  by  the  said  Bishop. 

3.  Damages  for  being  hindered  as  afore- 
said in  the  exercise  of  his  said  right. 

Statement  of  defence  of  all  the  defen- 
dants other  than  the  said  Bishop  of 
Rochester  and  Stilton  Henning,  and  de- 
fence of  Ecclesiastical  Commissioners  for 
England,  pursuant  to  notice  duly  issued 
on  the  28th  day  of  March  by  order  of  the 
Master. 

2.  The  defendants  say  that  the  said 
chapel  was  erected  by  the  freeholders  of 
the  land  upon  which  the  same  was  erected 
at  their  expense. 

3.  In  the  year  1876  the  said  freeholders, 
with  the  sanction  of  the  said  Commission- 
ers, conveyed  to  them  the  said  building  or 
chapel  and  the  land  on  which  the  same 
was  erected,  for  the  purpose  of  having  the 
same  consecrated,  and  then  to  the  satis- 
faction of  the  said  Commissioners  procured 
to  be  endowed  the  said  chapel,  and  pro- 
vided a  competent  fund  for  the  repair  of 
the  same,  in  accordance  with  14  &  15 
Vict.  o.  97  (2). 

(2)  14  &  15  Vict.  c.  97.  s.  7.  enacts,  so  far  as  is 
material  to  the  present  case,  as  follows : — "  In  all 
cases  in  which  any  body  or  person  hereafter  en- 
dows, to  the  satisfaction  of  the  said  f  Ecclesiastical  J 
Commissioners,  any  church,  or  building  intended 
to  be  consecrated  as  a  church,  which  has  been  pur- 
chased or  acquired  by  such  body  or  person,  and 
where  also  in  any  case  such  body  or  person  here- 
after provides  a  competent  fund  for  the  repair  of 
such  church  or  building,  it  shall  be  lawful  for  the 
said  Commissioners,  subject  to  no  restriction  .... 
(except  as  to  notices  to  patron  and  incumbent,  as 
hereinafter  mentioned),  with  the  consent  of  the 
bishop  of  the  diocese,  to  declare  by  an  instrument 
under  their  common  seal  the  right  of  nominating  a 
minister  to  such  church  or  building  to  be  for  ever 
after  the  due  consecration  thereof  in  [such]  body 
or  person,  &c." 

Section  11 :  "  Previous  to  such  right  of  nomina- 
tion being  made  by  the  said  Commissioners,  appli- 
cation in  writing  shall  be  made  by  the  body  or 
persons  having  built  and  endowed  such  church  or. 
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4.  The  whole  of  such  endowment  was 
in  fact  provided  at  the  request  of  the  said 
freaholders  by  the  defendants  out  of  funds 
then  belonging  to  them. 

5.  Before  the  making  of  any  declara- 
tion of  the  right  of  nomination  by  the  said 
Commissioners,  as  hereinafter  mentioned 
and  as  by  the  said  statute  provided,  such 
application  was  made  to  them  by  the  said 
freeholders,  and  by  all  other  persons  pro- 
viding the  said  endowment  and  repairing 
fund,  as  is  in  the  said  statute  in  that  be- 
half required,  containing  such  information 
and  particulars  as  therein  provided,  and 
a  oopy  of  such  application,  containing  the 
like  information,  was  sent  by  the  said 
Commissioners  to  the  plaintiff,  then  being 
both  patron  and  incumbent  of  the  said 
parish  of  Plnmstead. 

6.  At  the  time  of  sending  the  said  oopy 
of  application  to  the  plaintiff,  the  plain- 
tiff was  believed  by  the  said  Commissioners 
and  by  the  defendants  to  be  both  the 
patron  and  incumbent  of  the  said  parish, 
and  the  said  Commissioners  and  these  de- 
fendants had  not  any  notice  or  knowledge 
that  he  was  not  such  patron,  and  the 
plaintiff  did  not  then  or  at  any  time  in- 
form the  said  Commissioners  or  these 
defendants,  nor  had  the  said  Commis- 
sioners or  these  defendants  before  the 
endowment  or  consecration  of  the  church 
any  notice  or  knowledge  that  he  was  not 
the  patron  of  the  said  parish.  The  plain- 
tiff had  notice  of  the  facts  stated  in  this 
and  the  preceding  and  subsequent  para- 
graphs of  this  statement  of  defence,  and 
he  stood  by  and  knowingly  allowed  these 
defendants  to  endow  the  said  church  and 
procure  the  same  to  be  consecrated,  as 

building  ....  to  the  said  Commissioners,  setting 
forth  [tho  amonnt  of  population  of  the  parish  in 
which  such  church  or  building  is  built,  the  accom- 
modation provided  by  the  other  churches  in  the 
parish,  its  distance  from  the  other  churches,  &c] 
and  copies  of  such  application  shall  be  sent  by  the 
said  Commissioners  to  the  patron  and  incumbent 
of  the  parish,  &c,  in  order  to  afford  such  patron 
and  incumbent  the  opportunity  of  laying  before  the 
said  Commissioners,  for  their  consideration,  any 
statement  or  objections  relating  thereto  .... 
and  the  said  Commissioners  shall  not  declare  such 
right  of  nomination  until  after  the  expiration  of 
three  months  next  after  such  copies  or  notices 
have  been  so  sent." 


hereinafter  mentioned,  in  the  belief  then 
entertained  by  them,  as  the  plaintiff  well 
knew,  that  the  said  oopy  had  been  duly 
sent  to  him  not  only  as  incumbent  but 
also  as  patron  of  the  said  parish,  and  that 
he  was  such  a  patron,  and  that  the  send- 
ing of  such  copy  to  him  was  in  fact  a 
sending  of  a  copy  both  to  the  patron  and 
incumbent,  as  required  by  the  Act  14  & 
15  Vict.  c.  97.  s.  11 ;  and  the  defendants 
say  that  the  plaintiff  is,  for  the  reasons  in 
this  paragraph  appearing,  estopped  from 
denying  that  he  was  patron,  or  that  the 
sending  of  the  said  copy  to  him  was  not 
a  sending  to  both  patron  and  inonmbent, 
as  required  by  the  said  statute,  and  he 
ought  not  now  to  be  allowed  to  set  up 
that  he  was  not  the  patron,  or  that  a  oopy 
was  not  duly  sent  to  both  patron  and  in- 
cumbent. 

7.  After  the  expiration  of  three  months 
next  after  such  copies  had  been  so  sent 
by  the  Commissioners,  and  after  such 
conveyance  and  endowment  and  provision 
of  such  competent  fund  as  hereinbefore 
mentioned,  and  after  the  said  building  had 
been  completely  finished  and  fitted  up  for 
the  performance  of  divine  service,  the 
said  Commissioners  did,  with  the  consent 
of  the  said  defendant  the  Bishop,  and  at 
the  request  of  the  said  freeholders  and  all 
other  persons  in  any  way  contributing  to 
or  providing  the  said  endowment  and  re- 
pairing fund,  by  an  instrument  executed 
by  them  under  their  common  seal,  the 
said  Bishop,  as  a  consenting  party  thereto, 
declared  the  right  of  nominating  a  mini- 
ster to  such  building  to  be  for  ever  after 
the  due  consecration  thereof  in  the  said 
defendants  other  than  the  said  Lord 
Bishop  and  the  said  Stilton  Henning  and 
the  said  Commissioners. 

8.  On  the  31st  of  July,  1878,  and  after 
the  execution  of  such  instrument  as  afore- 
said, and  before  the  nomination  of  the 
said  Stilton  Henning,  the  said  chapel 
was  duly  consecrated  by  the  said  Bishop, 
and  thereupon  the  said  defendants  nomi- 
nated and  presented  the  said  Stilton 
Henning  clerk  to  the  said  chapel,  and 
they  olaim  to  have  lawfully  nominated 
and  presented  him. 

Issue  thereon  and  demurrer  to  tho  6th 
paragraph  of  the  statement  of  defence 
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Arthur  Charles  (Courie  with  him),  for 
the  plaintiff,  in  support  of  the  demurrer. 
■ — Whenever  a  chapel  of  ease  is  erected 
the  incumbent  of  the  mother  church  is 
entitled  to  nominate  the  minister,  unless 
there  is  a  special  agreement  to  the  con- 
trary, and  it  is  not  competent  to  any 
clergyman  to  officiate  in  any  church  or 
chapel  within  the  limits  of  a  parish  with- 
out the  consent  of  the  incumbent — 1 
Stephens  on  Clergy,  261 ;  Rogers'  Ecclesi- 
astical Law,  141,  note,  2nd  ed. ;  PhUli. 
morels  Ecclesiastical  Law,  1181 ;  Dixon  r. 
Metcalfe  (3) ;  Farnworth  v.  The  Bishop  of 
Chester  (4).  The  vicar  would  have  the 
right  of  presentation  to  this  chapel  un- 
less the  statute  prevents  him.  Quare  im- 
pedit  is  the  right  remedy — The  King  v. 
Tlie  Bishop  of  Chester  (5) ;  The  King  v. 
The  Marguis  of  Stafford  (6). 

The  common  law  right  of  presentation 
being  in  the  vicar,  the  statute  must  be 
strictly  followed  before  he  can  be  deprived 
of  such  right.  If  the  statute  is  complied 
with,  there  is  no  doubt  the  right  of  nomi- 
nation is  in  the  defendants.  Here  they 
have  declared  their  right  avowedly  with- 
out the  consent  of  the  patron.  This  is  a 
public  statute  for  the  benefit  of  the  pub- 
lic, and  cannot  be  waived  for  the  benefit 
of  the  individual.  It  is  necessary  the 
statute  be  strictly  followed,  because  the 
power  of  the  Commissioners  might  other- 
wise be  inconveniently  exercised.  Bliss 
v.  Wood  (7)  ;  WiUiams  v.  Brown  (8)  were 
also  cited. 

/.  Dixon,  for  the  defendants. — The 
statemont  of  claim  is  bad  in  law.  The 
action  of  quare  impedit  can  only  be  main- 
tained by  the  person  having  title  to  the 
advowson  (Comyns's  Dig.  Pleader,  Q.  Imp. 
D. ;  2  Inst.  356),  and  the  statement  of 
claim  shews  no  such  ground.  The  right 
of  presentation  is  in  the  endower  and 
builder — Herbert  v.  The  Dean  and  Chapter 
of  Westminster  (9).    It  is  true  that  at 

(3)  2  Eden,  360,  per  Lord  Northington,  at  p. 
364 ;  Arab.  523. 

(4)  4  B.  &  C.  565. 
(.>)  1  Term  Rep.  396. 

(6)  3  Term  Rep.  646. 

(7)  3  Hag.  509. 

(8)  1  Curt  64. 

(9)  1  P.  Wins.  773. 
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common  law  no  clergyman  can  officiate 
in  the  parish  without  the  consent  of  the 
incumbent,  but  that  is  the  extent  of  his 
rights — The  Attorney -General  v.  Brereton 

(10)  .  In  Dixon  v.  Metcalfe  (3)  the  nomi- 
nation was  held  to  be  in  the  vicar  solely 
because  the  chapel  was  a  chapel  of  ease. 
See  also  The  Duke  of  Portland  v.  Bingham 

(11)  ;  Herbert  v.  The  Dean  and  Chapter  of 
Westminster  (9).  In  The  King  v.  The 
Bishop  of  Chester  (5)  the  chapel  was  a 
donative  chapel.  A  chapel  of  ease  is  an 
appurtenance  of  the  church,  and  the  in- 
cumbent may  preach  there  or  appoint  a 
cerate — Hobart,  67,  and  mandamus  lies 
to  the  Bishop  to  compel  him  to  license — 
The  Queen  v.  Blooer  (12).  But  in  the 
statement  of  claim  there  is  nothing  to 
shew  that  the  chapel  is  a  chapel  of  ease. 
There  is  no  dedication  of  the  chapel  to 
the  public,  and  nothing  to  shew  it  is  not 
a  private  chapel.  A  man  may  build  a 
private  chapel  for  himself — Herbert  v. 
The  Dean  and  Chapter  of  Westminster  (9) ; 
Moysey  v.  HUooat  (13).  Proprietors  of 
a  proprietary  chapel  may  prevent  persons 
from  attending— -Boeanquet  v.  Heath 
(14). 

As  regards  paragraph  6  the  well-known 
equitable  doctrine  of  estoppel  applies — 
Savage  v.  Foster  (15),  now  included  in 
White  Tudor's  Leading  Oases,  620,  5th 
ed. ;  Daun  v.  Spurrier  (16). 

Arthur  Charles,  in  reply. — Dixon  v. 
Metcalfe  (3)  contradicts  the  arguments 
of  the  defendants  that  the  vicar  has  no 
right  to  nominate.  There  is  no  magic 
in  the  term  "  chapel  of  ease ; "  it  means 
a  chapel  in  ease.  The  right  of  nomina- 
tion being  in  the  vicar,  he  is  the  right 
person  to  bring  quare  impedit  against  the 
person  opposing  the  nomination.  The 
fact  of  the  endowment  makes  no  differ- 
ence, but  makes  the  living  presentativc ; 
quare  impedit  is  the  right  remedy  by  vir- 
tue of  the  endowment.    This  is  a  public 


(10)  2  Ves.  sen.  425. 

(11)  1  Hag.  Cons.  168. 

(12)  2  Burr.  1043. 

(13)  2  Hag.  53;  1  Lee,  166. 

(14)  9  W.B.  35. 

(15)  9  Mod.  36. 
(1C)  7  Ves.  231. 
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consecrated  chapel,  and  the  doctrine  of 
acquiescence  has  no  application. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (17)  was 
(on  Nov.  21)  dclivored  by 

Lindley,  J. — Before  reading  the  judg- 
ment I  have  prepared  it  is  material  to 
consider  the  claim  which  is  here  set  up  by 
the  plaintiff.  It  is  to  be  observed  that 
ho  does  not  claim  an  injunction.  But 
he  seeks  to  have  it  declared  that  he  him- 
self has  the  right  of  nominating  a 
minister  to  officiate  in  this  chapel.  The 
question  then  to  be  determined  is,  whether 
on  the  grounds  stated  in  the  statement 
of  claim  he  has  such  right.  On  looking 
into  the  authorities,  I  have  come  to  the 
conclusions  which  I  will  now  read. 

[His  Lordship  proceeded  to  read  as 
follows] : — 

The  plaintiff,  as  Vicar  of  Plum  stead,  is 
entitled  to  forbid  any  person  to  officiate 
in  his  parish  in  any  public  church  or 
chapel  consecrated  by  the  Bishop  for 
public  worship  according  to  the  doctrines 
and  rites  of  the  Church  of  England, 
unless  the  plaintiff  has  been  deprived  of 
such  right  by  some  statute  or  some  ar- 
rangement assented  to  and  binding  on 
tho  bishop  of  his  dioceso,  the  patron  of 
the  mothor  church  and  the  incumbent 
thereof. 

Moreover,  if  a  chapel  of  ease  were  to 
bo  erected  in  his  parish  the  plaintiff,  as 
vicar,  would  be  entitled  with  the  sanction 
of  the  bishop  to  appoint  a  curate  to 
officiate  in  it;  and  if  suoh  chapel  were 
endowod  the  plaintiff,  as  vicar,  would  be 
entitled  to  present  a  duly  qualified  mini- 
ster to  such  endowed  chapel. 

I  think  I  cannot  do  better  hero  than 
read  from  tho  judgment  of  Abbott,  C.J., 
iu  Famworth  v.  The  Bishop  of  Chester  (18). 


fl7)  drove,  J.,  and  Lindley,  J. 
18) 


His  Lordship  here  rend  from  the  judgment 
of  Abbott,  C.J,  in  Famworth  v.  The  Bishop  of 
Chester,  4  B.  &  C,  nt  p.  668,  from  the  words  "  I 
have  always  und«rst<iod  it  to  be  a  general  role  of 
law"  down  to  tho  end  of  the  judgment  This 
portion  of  the  judgment  is  to  the  effect  that  it 
fs  a  general  rule  of  law  that  no  person  can  be 
authorised  to  officiate  within  a  public  chapel 
erected  for  tho  ease  of  the  inhabitants  of  a  portion 
uf  tho  parish,  without  Liu-  consent  of  the  vicur. 


This  appears  to  us  to  be  a  true  view  of 
the  law,  and  is  an  authority  for  the  above 
propositions,  as  are  also  the  cams  of 
Dixon  v.  Kershaw  or  Metcalf  (3) ;  Far*- 
worth  v.  The  Bishop  of  Chester  (4)  ;  Blist 
v.  Woods  (7) ;  authorities  for  these  pro- 
positions. But  we  can  find  no  authority 
for  holding  that  the  vicar  of  a  parish  is 
entitled  as  such  to  present  to  every  con- 
secrated chapel  in  his  parish  unless  such 
chapel  is  a  chapel  of  ease ;  the  passage  in 
Coke  upon  Littleton,  119b,  and  the  opinion 
of  Lord  Northington  in  Herbert  v.  The 
Dean  and  Chapter  of  Westminster  (9), 
are  entirely  opposed  to  the  existence  of 
any  such  right.  The  dean  and  chapter 
were  ultimately  successful  there,  but  they 
were  in  a  very  different  position  from  the 
plaintiff  as  pointed  out  in  The  Duke  of 
Portland  v.  Bingham  (11). 

In  order,  therefore,  to  entitle  the  plain- 
tiff, as  Vicar  of  Plumstead,  to  present  to 
the  chapel  in  question  in  this  action,  he 
must  shew  that  the  chapel  is  a  chapel  of 
ease. 

This  he  has  not  done.  He  does  not  in 
his  statement  of  claim  even  allege  that 
the  chapel  is  a  chapel  of  ease ;  nor  has  he 
stated  any  facts  from  which  it  can  be  in- 
ferred to  be  such  a  chapel.  From  para- 
graph 3  in  the  statement  of  claim  it  is  to 
be  gathered  that  the  chapel  was  conse- 
crated in  order  that,  inter  alia,  sacraments 
and  burials  might  be  administered  and 
performed  there.  This  shews  that  the 
chapel  is  not  a  mere  chapel  of  ease ;  for 
a  mere  chapel  of  ease  is  only  for  prayers 
and  preaching,  1  Bum's  Ecclesiastical  Law, 
p.  299 ;  The  Attorney-General  v.  Brereton 
(10).  The  chapel  as  described  in  the 
statement  of  claim  appears  to  be  an  en- 
dowed parochial  chapel,  and  although 
such  a  chapel  may  be  a  chapel  of  ease 
(see  Burn,  ubi  supra)  t  there  is  no  pre- 
sumption that  it  is  so ;  and  there  is  no 
presumption,  therefore,  that  the  vicar  is 
entitled  to  present  to  it. 

The  plaintiff's  title,  as  disclosed  in  his 
statement  of  claim,  rests  upon  the  as- 
sumption that  the  plaintiff,  as  Vicar  of 
Plumstead,  is  entitled  to  present  a  pro- 
per person  to  any  endowed  consecrated 
chapel  in  the  parish  unless  the  contrary 
can  be  shewn.  This,  in  our  opinion,  is  a 
mistake    Wo  arc  of  opinion  that  the 
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plaintiff  must  shew  something  more  to 
entitle  him  to  present;  he  mast  shew 
that  the  chapel  is  a  chapel  of  ease  or  that 
for  some  other  reason  he  is  entitled  to 
present  to  it 

The  statement  of  defence,  if  that  can 
be  looked  at  for  this  purpose,  shews  that 
the  chapel  was  not  erected  or  consecrated 
with  the  intent  that  it  should  become  a 
oh&pel  of  ease  in  any  sense  dependent  on 
the  mother  church.  The  object  of  those 
who  erected  and  endowed  the  chapel  was 
wholly  different ;  and  although  by  not 
observing  the  provisions  of  the  statute, 
the  founders  may  not  yet  have  acquired 
all  the  rights  they  expected,  see  Williams 
v.  Brown  (8),  we  are  not  aware  of  any  law 
which  makes  the  chapel  a  chapel  of  ease  or 
confers  the  right  to  present  to  it  upon  the 
plaintiff  in  spite  of  their  intentions  and 
wishes.   In  Diccon  v.  Metcalfe  or  Kershaw 

(3)  ,  the  chapel,  although  not  originally  in- 
tended  to  be  a  chapel  of  ease,  had  in  some 
way  become  so,  and  had  been  consecrated 
as  a  chapel  of  ease ;  and  the  decision  in 
favour  of  the  vicar's  right  of  presentation 
is  rested  entirely  on  this  ground ;  more- 
over, in  that  case  there  was  no  real  con- 
troversy between  the  vicar  and  the 
founders  and  their  heirs  or  assigns,  but 
only  between  the  vicar  and  the  inhabit- 
ants of  the  parish. 

In  Farnworth  v.  The  Bishop  of  Chester 

(4)  the  chapel  was  not  consecrated  as  a 
chapel  of  ease  in  so  many  words,  but  all 
the  rights  of  the  vicar  were  reserved ; 
and  the  decision  was  that  the  founders 
had  no  right  to  present  to  the  chapel 
without  the  vicar  s  consent.  The  Court 
did  not  there  determine  that  the  vicar  had 
himself  the  right  of  presentation  to  the 
chapel ;  and  both  Abbott,  C.J.,  and 
Bayley,  J.,  expressly  said  that  the  Court 
had  not  to  determine  that  the  vicar  had 
any  such  right. 

In  this  case  the  plaintiff  may  be  en- 
titled to  prevent  -the  nominee  of  the 
founders  from  officiating  in  the  chapel 
without  his  consent  until  the  provisions 
of  the  14  &  15  Vict.  c.  97.  ss.  7  <fe  11, 
were  duly  complied  with  ;  and  Farnworth 
V.  The  Bishop  of  Chester  (4)  and  Wil- 
liams v.  Brown  (8)  are  authorities  to 
■hew  that  on  the  facts  stated  in  the 
pleadings  he  is  so  entitled.   But  neither 


these  cases  nor  any  other  that  we  can 
find  shew  that  the  vicar  has  acquired  the 
right  himself  to  present  to  the  chapel, 
and  that  is  the  right  which  he  claims  in 
this  action. 

Treating  this  action  as  a  quare  impedit, 
and  assuming  that  quare  impedit  would 
lie  for  a  chapel  of  this  kind,  the  plaintiff 
could  not  sustain  such  action  on  the 
facts  stated  in  his  claim,  for  no  seisin  of 
the  advowson  of  the  chapel  is  shewn  in 
the  plaintiff.  See  Comyns's  Digest,  Pleader 
(3 1. 4).  The  oases  of  The  King  v.  Stafford 
(6)  and  Tlis  King  v.  The  Bishop  of 
Chester  (5)  are  in  no  way  inconsistent 
with  this  view,  for  they  merely  shew  that 
if  there  is  a  seisin  quare  impedit  is  the 
proper  remedy  and  not  mandamus.  But 
after  all  this  is  only  repeating  in  technical 
language  the  objections  already  pointed 
out  as  fatal  to  the  plaintiff's  claim. 

This  being  our  opinion,  it  hardly  be- 
comes necessary  to  deal  with  the  plain- 
tiff's demurrer  to  the  6th  paragraph  of 
the  statement  of  defence.  But  if  the 
plaintiff  had  shewn  a  good  title  to  present 
to  the  chapel,  we  do  not  think  the  facts 
set  out  in  the  6th  paragraph  of  the  de- 
fence wonld  be  an  answer  to  his  claim. 
A  vicar's  rights  are  not  mere  private 
rights  which  can  be  waived  or  renounced 
at  his  own  will  and  pleasure;  they  are 
accompanied  by  important  spiritual  and 
other  duties,  in  the  performance  of  which 
all  his  parishioners  are  interested ;  and 
he  cannot  divest  himself  of  these  duties 
or  the  rights  which  accompany  them  by 
any  such  conduct  as  is  imputed  to  him. 

We  think,  therefore,  the  well-known 
principle  of  equity  on  which  the  defence 
set  up  is  based,  is  not  applicable  to  a  case 
of  this  description.  If,  therefore,  there 
had  been  nothing  else  in  the  case  we 
should  have  allowed  the  plaintiff's  de- 
murrer to  this  6th  paragraph  of  the 
statement  of  defence. 

On  the  ground,  however,  that  the 
plaintiff  has  shewn  no  title  to  present  to 
the  chapel,  we  give  judgment  for  the  de- 
fendants with  costs,  but  with  liberty  to 
the  plaintiff  to  amend  his  statement  of 
claim.  To  hold  the  contrary  would  lead 
to  great  practical  inconvenience,  and 
would  only  postpone  the  decision  of  the 
present  controversy  to  the  next  avoidance 
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of  Plnmstead  ohnroh.    The  plaintiffs 
successor  would  not  be  affected  by  the 
plaintiff's  conduct. 

Judgment  accordingly. 


Solicitors— Hewitt  &  Alexander,  for  plaintiff; 
Sudihada  Humphrey  6  Armstrong,  for  de- 
fendant!. 


[IN  THE  COURT  OF  APPEAL.] 

1879. 
Nov. 


i79.  1 
r.  15.  J 


8TKYENS  V.  SAMPSON.* 


Libel — Privilege — Malice— Fair  Report 
of  Proceedings  in  a  Court  of  Justice — Whe- 
ther protected  if  sent  with  Malice. 

The  defendant,  a  solicitor,  conducted  a 
case  in  a  County  Court,  and  sent  a  report 
of  the  proceedings  containing  matter  de- 
famatory of  the  plaintiff  to  several  news- 
papers for  publication.  In  an  action  for 
libel  the  iury  found  that  the  report  was  a 
fair  one,  but  sent  with  malice : — 

Held  (affirming  the  judgment  of  Cock- 
burn,  C.J.),  that  no  absolute  privilege 
attached  to  the  publication  of  a  report, 
though  a  fair  one,  of  proceedings  in  a 
Court  of  justice,  and  that  the  defendant, 
having  been  actuated  by  malice  in  sending 
the  report,  was  liable  in  the  action. 

Appeal  from  a  judgment  of  Cockburn, 
G.  J.,  at  the  trial  with  a  special  vary. 

Statement  of  claim  that  the  defendant 
falsely  and  maliciously  published  a  libel 
of  the  plaintiff  in  certain  newspapers. 

Defence  (so  far  as  is  material),  "that 
the  words  alleged  to  be  published  were 
and  are  a  true  and  correct  account  and 
report  of  a  certain  trial  in  a  Court  of 
justice,  and  of  certain  words  spoken  in 
and  during  the  sitting  of  the  said  Court 
in  the  course  of  the  said  trial,  and  were 
published  for  the  public  benefit  and  with- 
out malice." 

The  following  were  the  material  facta 

•  Coram  Lord  Cokiidge,  C.J. ;  Bramvell,  L.J. ; 
and  Bratt,  L.J. 


proved  in  evidence  or  admitted  at  the 
trial. 

The  plaintiff  had  been  a  party  to  an 
action  in  the  Marylebone  County  Court, 
and  the  defendant  had  acted  as  solicitor 
for  the  opposite  side. 

After  the  proceedings  had  terminated 
the  defendant  drew  up  and  sent  a  report 
of  what  had  occurred  to  various  news- 
papers in  and  round  London.  This  report 
contained  imputations  upon  the  plaintiff, 
and  was  the  hW  complained  of. 

At  the  trial  Cockburn,  C.J.,  left  three 
questions  to  the  jury.  Was  the  report  a 
fair  one  P  Was  it  published  maliciously  ? 
and  what  were  the  damages  the  plaintiff 
had  sustained  by  reason  of  the  publica- 
tion ?  The  jury  retired,  and  on  their 
return  the  foreman  said  that  they  found 
for  the  plaintiff ;  damages  40*. 

In  answer  to  the  Lord  Chief  Justice, 
the  foreman  said  that  the  jury  considered 
the  report  in  substance  a  fair  one,  but 
that  there  had  been  "  a  certain  amount  of 
irregularity  in  the  way  in  which  it  was 
sent  to  the  papers."  The  Lord  Chief 
Justice  then  said, "  that  was  not  sufficient 
to  justify  a  verdict  for  the  plaintiff,  for  it 
might  still  be  that  the  report  was  sent  for 
the  purpose  of  furnishing  information  to 
the  public  in  a  matter  upon  which  the 
defendant  thought  they  ought  to  be  in- 
formed; and  that  would  not  necessarily 
shew  any  malice  or  intention  to  injure 
the  plaintiff,  or  it  might  be  sent  from  a 
desire  to  injure  him."  The  question  was, 
did  the  defendant  send  the  report  honestly 
or  from  a  desire  to  injure  the  plaintiff? 
The  foreman  said  the  jury  thought  it  was 
sent  "  with  a  certain  amount  of  malice." 
The  Lord  Chief  Justice  said  that  was  a 
verdict  for  the  plaintiff — adding,  "you 
find  it  is  a  fair  report  sent  maliciously  — 
and  thereupon  directed  judgment  to  be 
entered  for  the  plaintiff  for  the  amount 
found  as  damages. 

The  defendant  appealed. 

Harris  and  Poulter,  for  the  defendant. 
— On  the  finding  the  judgment  should 
have  been  entered  for  the  defendant.  A 
fair  report  of  proceedings  in  a  Court  of 
j  ustice  is  absolutely  privileged.  The  rule 
stated  in  Boare  v.  Siherlock  (1)  and 

(1)  19  Law  J.  Rep.  CP.  215. 
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Lewis  v.  Levy  (2)  is  that  a  fair  and  im- 
partial report  of  a  trial  in  a  Court  of 
justice  is  protected,  unless  comment  or 
extraneous  matter  is  introduced.  There 
is  no  authority  on  facte  precisely  similar 
to  those  in  the  present  case,  where  there 
is  a  finding  of  the  jury  that  the  report 
was  fair,  bnt  sent  with  malice.  It  is  for 
the  public  interest  that  fair  reports  of 
proceedings  in  our  Courts  of  law  should 
be  protected.  Every  member  of  the  public 
has  a  right  to  be  present,  and  if  not 
present,  to  have  communicated  to  him 
what  actually  occurs.  If  the  privilege  of 
the  person  who  so  communicates  the  pro- 
ceedings were  not  absolute,  many  anoma- 
lies would  arise.  Every  reporter  for  the 
newspapers,  who  furnished  a  correct 
report  of  a  trial,  if  he  had  formerly  en. 
tertained  some  ill-will  towards  the  plain- 
tiff, would  run  the  risk  of  a  jury  finding 
malice,  and  a  verdict  against  him.  Sup- 
pose a  fair  report  commenced  by  one  re- 
porter without  malice,  and  continued  by 
another,  who  had  ill-will  to  the  plaintiff, 
the  report  would  be  a  libel,  in  respect  of 
which  the  second  reporter  would  be 
liable,  whilst  the  first  would  be  protected. 

So  also  a  master,  who  felt  ill-will  to- 
wards a  servant  on  account  of  his  con- 
duct, would  be  liable  if  he  honestly  and 
truly  gave  the  servant  a  bad  character. 

They  also  referred  to  Smith  v.  Scott  (3) 
and  Andrews  v.  Chapman  (4). 

Palmer  and  Ladbury,  for  the  plaintiff, 
were  not  called  on  to  argue. 

Lord  Coleridge,  C.J. — This  is  a  case 
which  has  given  rise  to  considerable 
argument  from  the  particular  form  of  the 
verdict.  The  questions  were  perfectly 
properly  left  to  the  jury,  and  having  re- 
tired they  returned  and  found  a  verdict 
for  the  plaintiff,  saying,  at  the  same  time, 
that  the  report  was  a  fair  one.  [His 
Lordship  here  repeated  what  took  place 
when  the  jury  returned  to  Court— -vide 
supra.]  The  Lord  Chief  Justice  sug- 
gested two  possible  views  for  the  jury — 
that  the  report  might  be  honestly  sent  for 
the  purpose  of  giving  information  to  the 

(2)  9  E  B.  &  E.  537 ;  27  Law  J.  Kep.  QJB. 
282. 

(S)  2  Car.  &  K.  580. 
14)  8  Otr.  &  K.  288. 
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public  on  a  matter  on  which  they  ought 
to  be  informed,  or  that  it  might  be  sent 
with  a  desire  to  injure  the  plaintiff— -im- 
plying that  in  the  first  case  the  verdict 
should  be  for  the  defendant;  in  the 
second  for  the  plaintiff.  I  take  it  that  he 
meant  that  the  jury  were  to  say  what  was 
the  motive  in  the  man's  mind  when  he 
sent  the  report.  In  the  event  they  say 
that  it  was  sent  "  with  a  certain  amount 
of  malice."  You  cannot  have  shades  and 
degrees  in  malice ;  they  found  therefore 
that  it  was  sent  maliciously.  The  Lord 
Chief  Justice  said  that  was  a  verdict  for 
the  plaintiff,  and  entered  judgment  ac- 
cordingly ;  the  question  before  us  is  whe- 
ther that  judgment  was  rightly  entered 
upon  the  findings  of  the  jury.  I  think 
that  it  was ;  I  apprehend  that  although 
difficult  and  interesting  questions  have 
been  discussed  in  argument,  the  principles 
of  law  on  which  we  ought  to  decide  are 
simple.  Like  every  other  case  of  privi- 
lege the  occasion  of  publishing  a  report, 
containing  untrue  and  defamatory  matter, 
of  proceedings  in  a  Court  of  justice,  must 
be  shewn  to  be  privileged.  But  not  only 
must  the  occasion  be  privileged,  but 
it  must  be  made  use  of  bona  fide  and 
without  malice.  Both  these  elements  must 
concur,  and  if  either  of  them  is  absent, 
privilege,  except  in  certain  cases  which  I 
will  deal  with  presently,  does  not  attach. 
In  this  case  the  jury  have  found  that 
bona  fides  is  absent  and  malice  present. 
Privilege,  therefore,  does  not  attach. 
No  doubt  there  are  occasions — and  they 
were  considered  in  the  case  of  Seaman  v. 
NetheroUft  (5) — where  the  privilege  is 
absolute.  Thus  the  privilege  of  persons 
taking  part  in  judicial  proceedings,  the 
parties,  the  Judge,  the  counsel,  the  wit- 
nesses, is  absolute.  In  all  these  cases  it 
is  thought  better  for  the  public  interest 
that  defamatory  matter  should  be  stated 
than  that  the  person  protected  should  be 
fettered.  It  is  now  attempted  for  the 
first  time  to  limit  the  liability  of  writen 
in  newspapers  in  the  same  manner.  Mr. 
Poulter  can  give  us  no  authority  in  sup- 
port of  his  contention.  I  am  not  dis- 
posed to  extend  the  bounds  of  privilege 

(5)  48  Law  J.  Rep.  CP.  128;  Law  Kep.  2 
CP.  D.  58. 
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beyond  the  limits  already  defined  by  the 
law ;  and  in  the  absence  of  any  authority 
I  can  see  no  reason  for  extending  the 
absolute  privilege  which  attaches  in  the 
cases  I  have  mentioned  to  cases  like  the 
present.  I  think  the  appeal  should  be 
dismissed. 

Bbamwill,  L.J. — I  am  of  the  same 
opinion.  The  publication  in  this  case  is 
of  a  libel,  a  defamatory  publication  of  the 
plaintiff,  holding  him  up  to  hatred,  con- 
tempt and  ridicule.  The  defence  set  up 
is  privilege — a  word  often  used  very 
loosely  and  inaccurately.  However,  one 
can  understand  what  is  meant  by  privi- 
lege in  this  case  ;  it  is  said  that  this  was 
a  publication  of  proceedings  in  a  Court 
of  justice ;  that  the  public  has  a  right  of 
entry  to  the  Court,  and  a  right  to  a 
communication  to  them  of  the  proceed- 
ings, and  that  the  defendant,  as  one  of 
the  public,  is  entitled  to  communicate 
the  proceedings  to  the  others.  That  is 
the  ground  of  the  defence,  but  the  de- 
fendant must  shew  that  he  acted  within 
that  privilege.  In  effect  it  has  been  found 
that  ne  acted  from  some  other  motive. 
The  jury,  I  think,  have  found  that  the 
defendant  did  not  act  under  this  privi- 
lege— that  he  had  not  in  his  mind,  when 
he  sent  the  report,  the  notion  that  the 
public  had  a  right  to  have  made  known 
to  them,  and  so  did  make  known  to  them, 
the  proceedings  in  the  County  Court,  but 
that  he  acted  from  a  desire  to  injure  the 
plaintiff.  Various  cases  have  been  put  in 
argument.  It  is  said,  suppose  a  master 
is  applied  to  for  the  character  of  his  ser- 
vant, and  the  master  bearing  ill-will  to  the 
servant  because  of  his  conduct,  honestly 
and  truly  gives  him  a  bad  character. 
But  I  think  that  if  what  is  said  by  the 
master  is  said  bona  fide,  it  must  be  taken 
to  have  been  said  under  a  privilege  con- 
ferred by  the  servant  himself,  and  that 
in  that  case,  although  there  was  ill-will — 
malice  if  you  like — in  the  mind  of  the 
master,  he  must  be  taken  to  have  said 
what  he  did  say  in  consequence  of  the 
request  made  by  the  servant  that  his 
master  should  truly  tell  all  he  knew  of 
him.  No  amount  of  ill-will  would  make 
the  master  liable  if  his  answer  to  the  en- 
quiries was  honest.   Whether  the  privi- 


lege would  apply  if  he  spoke  the  words 
after  the  servant  was  engaged  is  a  dif- 
ferent question  which  might  receive  a 
different  answer.  So  in  the  case  of  a  news- 
paper report,  the  author  must  act  under 
the  privilege  he  is  claiming.  I  may  say 
that  this  is  not  a  question  of  the  public 
press.  If  the  defendant  could  justify  him- 
self here,  he  could  justify  himself  just  as 
well  if  the  report  complained  of  had  been 
published  in  a  pamphlet  and  distributed 
by  him.  He  would  be  in  the  same 
plight  then  as  now.  I  do  not  think  the 
public  press  has  any  peculiar  privilege. 
But  it  is  said,  suppose  an  ordinary  re- 
porter for  the  public  press  happened  to 
entertain  malice  against  a  person  who 
~  in  a  Court  of  justice,  would  he 


be  liable  for  the  publication  of  a  fair  re- 
port of  the  proceedings?  The  answer 
is,  I  think,  that  in  such  a  case  he  ought 
to  be  taken  to  have  acted  within  the 
privilege—he  has  a  duty  to  perform  with 
respect  to  reporting  the  proceedings.  I 
do  not  desire  to  decide  the  point,  but  I 
see  a  great  distinction  between  such  a 
case  and  the  present  one,  where  the  de- 
fendant is  an  entire  volunteer,  and  ought 
not,  therefore,  to  be  deemed  to  be  acting 
within  the  privilege.  The  jury  having 
found  that  he  did  not  act  within  the 
privilege  he  claims,  I  am  of  opinion  that 
he  is  liable  to  the  plaintiff  in  this  action. 
I  have  great  misgivings  whether  the  jury 
should  have  found  the  verdict  they  did, 
but  having  found  it,  I  think  the  judg- 
ment should  be  affirmed. 

Brett,  L.J. — I  am  of  the  same  opinion. 
We  must  take  this  verdict  to  mean  that 
the  defendant  did  not  send  the  report 
merely  for  the  purpose  of  furnishing  the 
public  with  information  in  respect  of 
matters  on  which  they  ought  to  be  in- 
formed, but  that  he  sent  it  with  a  certain 
amount  of  malice  in  the  sense  that  he 
desired  to  injure  the  plaintiff  by  sending 
it. 

It  seems  to  me  that  wherever  privilege 
is  relied  upon  in  answer  to  an  action  for 
libel  the  defendant  is  bound  to  prove, 
first,  that  the  occasion  of  publishing  the 
libel  was  privileged,  and  secondly,  that 
he  used  the  occasion  in  the  privileged 
way.    He  must  shew  that  be  used  the 
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occasion  bona  fide  and  without  malice. 
If  he  fails  to  shew  that,  he  fails  to  shew 
that  he  used  the  occasion  in  the  privi- 
leged way.  If  a  report  in  a  newspaper 
or  elsewhere  is  on  a  subject  of  general 
interest  to  the  public,  the  occasion  of 
publishing  it  is  privileged,  but  the  de- 
fendant must  still  shew  that  he  used  it 
in  the  privileged  way.  The  report  must 
be  a  correct  one,  it  must  be  made  bona 
fide,  but  it  is  not  sufficient  merely  to  prove 
that ;  he  must  also  shew  that  the  report 
was  made  without  malice  in  fact. 

I  think  the  present  case  comes  within 
the  general  rule.  No  authority  has  been 
cited  to  shew  why  it  should  not.  The 
only  reason  given  for  taking  it  out  of  the 
general  rule  is,  that  the  case  is  an  ex- 
ceptional one,  but  there  is  no  authority 
to  shew  that  it  comes  within  the  excep- 
tions which  have  been  named  where  the 
privilege  is  absolute.  I  am  therefore  of 
opinion  that  the  defendant  has  failed  to 
prove  the  plea  of  privilege  which  he  has 
placed  upon  the  record. 

Judgment  affirmed. 


Solicitors — T.  Johnson,  for  plaintiff;  the  defen- 
dant in  person. 
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Policy  —  Partial 
Loss — Cost  of  Repairs  to  Ship — Measure 
of  Damages — Suing  and  Labouring  Clause 
— Salvage  Expenses — Liability  of  Under- 
writer. 

The  plaintiff  effected  a  policy  for  1,2001. 
with  the  defendants  on  his  ship,  valued  at 
2,6001.,  against  the  usual  sea  risks  on  an 
out  and  lume  voyage.  The  policy  con. 
tawed  the  usual  suing  and  labouring  clause. 
The  vessel  suffered  damage  on  the  voyage, 
and  was  repaired.  The  cost  of  the  repairs, 
after  the  usual  deduction  of  one-third  new 
for  old,  together  with  certain  particular 


average  charges,  covered  by  the  policy, 
amounted  to  the  sum  of  3,1781.  lis.  7d. 
The  plaintiff  paid  in  addition  519/.  for 
salvage  and  general  average  expenses.  The 
value  of  the  ship,  which  was  an  old  one, 
was  much  greater  after  the  repairs  than 
before  the  damage  was  suffered.  In  an 
action  on  the  policy,  the  defendants  con- 
tended that  the  loss  was  to  be  estimated  by 
the  depreciation  of  the  ship  as  a  saleable 
chattel,  and  not  by  the  cost  of  the  repairs ; 
and  also  that  in  the  case  of  a  partial  loss 
the  assurer  could  not  be  liable  for  more  than 
a  total  loss  with  benefit  of  salvage : — 

Held,  that  the  measure  of  damages, 
where  the  shipowner  elected  to  repair,  was 
to  be  ascertained  by  the  cost  of  repairs  less 
the  proper  deduction  of  one-third  new  for 
old,  even  though  the  result  might  be  to 
make  the  underwriters  liable  for  more  than 
a  total  loss  with  benefit  of  salvage.  Held 
also,  Uiat  salvage  and  general  average  ex- 
penses could  not  be  recovered  under  the 
suing  and  labouring  clause. 

This  was  an  appeal  from  a  judgment 
of  the  Court  of  Appeal  (reported  47  Law 
J.  Rep.  Q.B.  534),  by  which  a  judgment 
of  the  Queen's  Bench  Division  (reported 
46  Law  J.  Eep.  Q.B.  715)  was  partly 
affirmed  and  partly  reversed. 

The  facts  were  stated  in  a  Special  Case, 
which  is  set  out  at  length  in  the  report 
of  the  proceedings  in  the  Queen's  Bench 
Division.  They  also  fully  appear  in  the 
judgment  of  Lord  Blackburn. 

The  Queen's  Bench  Division  held  that 
the  measure  of  damages,  where  the  ship- 
owner elected  to  repair,  was  the  cost  of 
repairs  less  one-third  new  for  old,  even 
though  the  result  were  to  make  the 
underwriters  liable  for  more  than  a  total 
loss  with  benefit  of  salvage.  They  also 
held  that  salvage  and  general  average 
expenses  could  not  be  recovered  under 
the  suing  and  labouring  clause  in  addi- 
tion to  the  full  amount  for  which  the  ship 
was  insured. 

Both  parties  appealed ;  and  the  Court 
of  Appeal  affirmed  the  decision  of  the 
Queen's  Bench  Division  on  the  first  point, 
and  reversed  it  on  the  second.  The 
appeal  of  the  defendants  was  dismissed, 
and  that  of  the  plaintiff  allowed. 

The  defendants  appealed. 
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Benjamin  and  J.  0.  Mathew,  for  the 
appellants. — The  first  qaestion  to  be  de- 
cided is  whether  an  insurer  can  recover 
more  on  a  partial  than  on  a  total  loss. 
Can  the  fall  amount  for  which  a  ship  is 
insured  be  recovered  for  repairs,  the 
insurer  not  giving  up  the  ship  by  way  of 
salvage  as  upon  a  total  loss  ? 

Between  the  parties  to  a  valued  policy 
the  agreed  value  is  always  to  be  taken  as 
the  real  value.  If  it  costs  the  whole  of 
that  amount  to  repair  the  ship,  that  is  a 
total  loss — Phillips  on  Insurance,  Par. 
1422, 1743. 

The  contract  of  insurance  is  a  contract 
of  indemnity,  and  any  departure  from 
the  principle  of  indemnity  by  allowing 
the  assured  to  make  a  profit  out  of  his 
loss  makes  the  interest  of  the  assured 
opposed  to  that  of  the  underwriters,  and 
leads  to  bad  results— fimerigon,  TraiU 
dee  Assurances,  c.  1.  s.  4. 

If  the  assured  elects  not  to  repair,,  he 
can  only  recover  what  he  has  lost.  If 
he  elects  to,  repair,  there  is  the  con- 
ventional rule  which  takes  the  cost  of 
repairs,  less  one-third  new  for  old,  as  the 
measure  of  his  loss.  But  that  rule  has 
been  laid  down  for  the  benefit  of  under- 
writers to  prevent  the  assured,  on  the 
pretence  that  the  ship  was  as  good  as 
dew,  claiming  the  whole  cost  of  repairs. 
It  is  not  to  be  applied  for  the  benefit  of 
the  assured,  so  as  to  enable  him  to  get 
more  than  an  indemnity  for  what  he  has 
lost,  especially  when  the  cost  of  repairs 
is  out  of  all  proportion  to  the  loss  actually 
sustained.  Besides,  here  the  assured  has 
not  repaired  the  ship ;  he  has  practically 
made  a  new  ship  of  a  much  better  class, 
using  the  old  one  as  materials  for  the 
construction.  The  true  measure  of  the 
damage  snstained  will  be  the  difference 
between  the  value  of  the  ship  before,  and 
her  value  after  the  loss. 

The  other  question  is,  whether  the  as- 
sured can  recover  for  salvage  under  the 
suing  and  labouring  clause,  in  addition  to 
the  full  sum  for  which  the  ship  was  in- 
sured. That  clause  covers  a  great  deal 
which  the  assured  would  be  bound  to  do 
in  its  absence,  but  it  also  applies  where 
after  abandonment  the  assured  incurs 
expense  to  recover  the  salvage  for  the 


benefit  of  the  underwriters — Kids  ton  v. 
The  Empire  Marine  Insurance  Company 
(1).  But  where  salvors  bring  a  ship  to 
port,  and  there  is  a  partial  loss,  the  sal- 
vage charges  would  be  part  of  the  partial 
loss,  and  could  not  be  made  additional — 
Arnould  on  Marine  Insurance,  p.  1004 
(5th  ed.).  The  underwriters  derive  no 
benefit  from  the  payment. '  The  salvors, 
too,  are  mere  volunteers,  in  no  sense  the 
"factors,  agents  or  assigns"  of  the  as- 
sured. They  have  no  claim  against  any- 
one for  their  services,  but  only  a  right  in 
rem,  a  lien  upon  the  ship  in  case  they 
succeed  in  bringing  her  to  harbour. 

Cohen  and  Hottams,  for  the  respondents, 
were  directed  to  confine  themselves  to  the 
question  as  to  the  suing  and  labouring 
clause.— There  may  be  a  liability  in  under- 
writers exceeding  the  amount  of  their 
subscription,  when  there  is  first  a  partial, 
and  then  a  total,  loss  upon  the  same  voy- 
age— Lidgett  v.  Secretan  (2). 

If  more  can  be  recovered  it  must  be 
under  the  suing  and  labouring  clause, 
which  has  been  neld  to  cover  payments 
for  repairs — per  Lord  Ellenborough  in 
Livie  v.  Janson  (3).  But  if  that  clause 
applies  to  repairs,  a  fortiori  it  applies  to 
salvage— Phillips,  Par.  1472,  and  the 
American  case  there  cited,  Barker  v.  The 
Phoenix  Insurance  Company  (4). 

The  ship  was  in  the  possession  of  the 
salvors,  and  could  not  be  recovered  from 
them  without  the  payment  of  the  salvage 
charges.  Those  charges  were  therefore 
expenses  incurred  in  and  about  the  "  re- 
covery "  of  the  ship  just  as  much  as  if  she 
had  been  captured  by  an  enemy.  The 
suing  and  labouring  clause  is  a  separate 
contract,  and  should  be  looked  at  entirely 
apart  from  the  rest  of  the  policy. 

Newman  v.  Walters  (5)  shews  that  sal- 
vage can  be  recovered  at  common  law. 
As  to  whether  success  is  necessary  for  its 
recovery,  and  also  whether  it  falls  within 
the  suing  and  labouring  clause,  see  the 

(1)  35  Law  J.  Rep.  CP.  250;  86  Law  J.  Sep. 
CP.  166 ;  Law  Rep.  1  CP.  635,  2  CP.  357. 

(2)  40  Law  J.  Rep.  CP.  267 ;  Law  Bep.  6  CP. 
616. 

(3)  12  East,  648,  see  p.  655. 

(4)  8  John.  N.Y.  807. 
(6)  3  Bos.  &  P.  612. 
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American  case,  Watson  v.  The  Marine  In- 
iwance  Company  (6). 

/.  0.  Mathew,  in  reply,  referred  to 
Emengon,  TraiiS  des  Assurances,  o.  12. 

8.41. 

Lord  Blaokbdbn. — In  this  case  the 're- 
spondent insured  1,2002.  on  a  ship,  the 
Crimea,  valued  in  the  policy  at  2,6002., 
with  the  appellants'  company,  on  a  voy- 
age out  and  home.  The  policy  was  against 
all  the  usual  perils,  and  contained  the 
usual  suing  and  labouring  clause. 

The  appellants  paid  into  Court  1,0802., 
being  at  the  rate  of  ninety  per  cent,  on 
1,2002.,  and  the  question  was  whether, 
under  the  circumstances  stated  in  a  Special 
Case,  this  sum  was  sufficient,  or  if  not,  how 
much  more  the  plaintiff  below  (the  re- 
spondent in  this  House)  was  entitled  to 
recover.  The  Queen's  Bench  Division 
was  of  opinion  that  the  amount  recover- 
able was  1,2002.,  or  100  per  cent.,  and 
gave  judgment  for  1202.  beyond  the 
amount  paid  into  Court.  Both  sides  ap- 
pealed, and  the  Court  of  Appeal  was  of 
opinion  that  the  sum  recoverable  was  100 
per  cent,  in  respect  of  the  direct  damage 
to  the  ship,  and  a  farther  percentage  in 
respect  of  the  salvage  and  general  average 
charges.  The  record  was  so  imperfectly 
drawn  up  that  it  does  not  appear  on  it 
what  was  this  farther  percentage.  The 
counsel  at  the  bar  of  this  House  agreed 
that  if  the  Judgment  of  the  Court  of  Ap- 
peal was  affirmed,  that  percentage  should 
be  some  rate  which  they  agreed  on  be- 
tween themselves.  Some  anxiety  was 
expressed  lest  it  should  be  supposed  that 
in  sanctioning  this  agreement  this  House 
would  determine  some  qnestion  of  prin- 
ciple which  was  given  up  fay  one  side  or 
the  other  as  of  no  practical  importance  in 
this  case,  though  it  might  be  of  import- 
ance in  other  cases.  The  House  certainly 
determines  no  such  point,  and  indeed  was 
never  informed  what  this  point  was. 

It  appears  from  the  statements  in  the 
case  that  the  Crimea  on  the  voyage  home 
during  the  month  of  January  encountered 
a  succession  of  stormy  weather,  and  in 
consequence  of  the  perils  of  the  seas  great 
damage  was  done  to  her,  and  she  was  re- 

(6)  7  John.  N.Y.  57. 
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duced  to  a  leaky  and  water-logged  condi- 
tion. It  appears,  incidentally,  that  some 
general  average  had  arisen,  for  a  propor- 
tion of  which  the  ship  was  liable.  The 
case  then  states  that  "On  the  30th  of 
January,  the  Bhip,  being  then  in  great 
danger  of  being  completely  lost,  and  being 
without  fresh  water  or  provisions,  and  in 
a  helpless  condition  and  not  capable  of 
being  navigated,  those  on  board  of  her 
sighted  the  steamship  Texas,  which  ulti- 
mately took  her  in  tow,  without  any 
agreement  being  come  to  as  to  remunera- 
tion for  the  service,  and  took  her  into 
Qneenstown,  and  on  or  before  the  11th 
of  March  she  was  placed  in  safety  near 
the  wharf  of  the  Victoria  Dry  Dock  Com- 
pany." 

It  may  bo  as  well  here  to  point  out 
that  the  liability  of  the  articles  saved  to 
contribute  proportionally  with  the  rest  to 
general  average  and  salvage  in  noways 
depends  on  the  policy  of  insurance.  It  is 
a  consequence  of  the  perils  of  the  sea, 
first  imposed,  as  regards  general  average, 
by  the  Bhodian  Law  many  oentnriee  be- 
fore insurance  was  known  at  all,  and,  as 
regards  salvage,  by  the  maritime  law,  not 
so  early,  but  at  least  long  before  any 
policies  of  insurance  in  the  present  form 
were  thought  of.  No  claim  for  remune- 
ration from  the  owner  is  given  by  the 
common  law  to  those  who  preserve  goods 
on  shore,  unless  they  interfered  at  the  re- 
quest of  the  owner — Nicholson  v.  Chapman 
(7).  There  Chief  Jnstice  Eyre,  in  de- 
livering the  considered  judgment  of  the 
Court,  says  that  in  respect  of  salvage, 
"  the  laws  of  all  civilised  nations,  the  laws 
of  Oleron,  and  our  own  laws  in  particu- 
lar, have  provided  that  a  recompense  is 
dee  for  the  saving,  and  that  our  law  has 
also  provided  that  this  recompense  should 
be  a  lien  on  the  goods  which  have  been 
saved.  Goods  carried  by  sea  are  neces- 
sarily and  unavoidably  exposed  to  the 
perils  which  storms,  tempests  and  acci- 
dents (far  beyond  the  reach  of  human 
foresight  to  prevent)  are  hourly  creating, 
and  against  which  it  too  often  happens 
that  the  greatest  diligence,  and  the  most 
strenuous  exertions  of  the  mariner,  can- 
not protect  them.    When  goods  are  thus 

(7)  2  H.  Black.  264. 
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in  imminent  danger  of  being  lost,  it  is 
most  frequently  at  the  hazard  of  the  lives 
of  those  who  save  them  that  they  are 
saved.  Principles  of  public  policy  dictate 
to  civilised  and  commercial  countries  not 
only  the  propriety  but  even  the  absolute 
necessity  of  establishing  a  liberal  recom- 
pense for  the  encouragement  of  those  who 
engage  in  so  dangerous  a  service.  .  .  . 
Such  are  the  grounds  upon  which  salvage 
stands  ;  they  are  recognised  by  Lord 
Chief  Justice  Holt  in  Hartford  v.  Jones  " 
(8). 

The  Crimea  had  been,  before  these 
disasters,  worth  3,0002. ;  as  it  then  lay  in 
a  damaged  condition  it  was  of  the  value 
of  9982.  The  damaged  ship  was  liable  to 
make  good  its  proportion  of  the  general 
average  and  of  the  salvage  incurred  for 
the  preservation  of  ship,  freight  and 
cargo,  and  that  proportion  of  the  two 
taken  together  amounted  to  5192.  0*.  Id. 

I  think  it  convenient  to  pause  here 
and  enquire  what  would  have  been  the 
loss  to  an  uninsured  owner  from  the 
perils  of  the  seas  under  such  circum- 
stances. If  such  an  uninsured  owner 
chose  to  sell  the  hull  as  it  lay,  his  posi- 
tion would  be  this:  he  would  lose  the 
value  of  the  ship,  8,0002.  He  would  re- 
ceive 9982.,  the  value  of  the  hull,  less 
5192.,  the  amount  of  general  average  and 
salvage  which  was  a  charge  on  the  hull, 
or  4792.,  and  his  loss  would  be  2,5212. 
And  if  the  hull  had  been  so  damaged 
that  to  repair  it  would  have  cost  more 
than  the  ship  would,  when  repaired,  have 
been  worth,  the  prudent  shipowner  would 
have  taken  this  course.  But  in  fact  he 
not  only  could  but  did  repair  it,  and  by 
an  outlay  of  about  5,6002.  (part  of  which, 
about  1,2002.,  was  for  new  works),  he 
made  the  ship  worth  7,0002.,  and  then 
(still  assuming  him  to  be  uninsured)  his 
position  would  have  been  this : — original 
value  of  ship,  3,0002. ;  salvage  and 
average,  5192. ;  expenditure,  5,6002. ;  total, 
9,119;  value  of  repaired  ship,  7,0002.; 
loss,  2,1192.,  to  which  are  to  be  added 
some  particular  charges  amounting  to 
apparently  2352.,  bringing  the  loss  up  to 
2,8542. 

The  contract  of  insurance  is  a  contract 
(8)  1  Ld.  Baym.  893. 


of  indemnity,  and  if  it  could  be  worked 
out  as  a  perfect  indemnity,  it  would 
follow  that  ninety  per  cent.,  the  sum  paid 
into  Court,  which  on  3,0002.  amounts  to 
2,7002.,  was  more  than  sufficient  But, 
as  was  said  in  the  opinion  of  the  Judges 
in  Irving  v.  Manning  (9),  "  A  policy  of 
assurance  is  not  a  perfect  contract  of 
indemnity ;  it  must  be  taken  with  some 
qualifications."  One  of  those  is  com- 
monly expressed  as  the  allowance  of 
one-third  for  new  for  old,  and  it  is  on  the 
application  of  that  to  the  present  case 
that  the  first  question  arises. 

The  owner  of  an  insured  ship  which  is 
so  damaged  that,  though  it  is  capable  of 
repair,  the  expense  of  repairing  it  will 
exceed  its  value,  may  treat  the  ship  as 
totally  lost,  and  recover  a  total  loss,  the 
underwriters  who  pay  that  total  loss 
being  entitled  to  all  that  is  saved.  The 
assured  is  not,  even  then,  bound  to 
do  so.  But  if  the  ship  can  be  practically 
repaired  within  the  meaning  of  that 
phrase,  as  explained  by  Mr.  Justice  Ma  ale 
in  Moss  v.  Smith  (10),  the  assured  has 
not  the  option  to  treat  it  as  a  total  loss, 
and  on  the  figures  stated  in  the  Special 
Case  the  respondent  here  had  not  that 
option.  He  may  repair  the  damage 
done  by  the  peril  insured  against,  and  if  he 
does  so  the  damage  would,  in  general,  be 
what  would  be  the  reasonable  cost  of  mak- 
ing the  ship  as  good  as  it  was  before.  The 
actual  outlay  on  the  repairs,  if  bona  fide 
made,  would  be  strong  evidence  what 
the  reasonable  cost  was,  and  if  the  ship 
was  by  that  outlay  made  more  valuable 
than  it  was  before  the  accident,  which 
would  generally  be  the  case  with  an  old 
ship,  there  should  be  an  allowance  for 
this  increased  value.  It  is  obvious  that, 
applying  this,  there  would  be  great  room 
for  disputes  and  litigation  on  the  adjust- 
ment in  every  case  where  repairs  were 
executed,  whether  the  repairs  were  ex- 
tensive or  not. 

In  the  present  case,  where  the  ship 
was  fifteen  or  sixteen  years  old,  and  the 
damage  was  extensive,  it  is  probable,  as 
is  said  in  the  judgment  of  the  Queen's 

(0)  1  H.L.  Cas.  287. 

(10)  9  Com.  B.  Rep.  94 ;  19  Law  J.  Rep.  CP. 
225. 
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Bench  Division,  that  the  extent  to  which 
it  was  benefited  by  having  new  materials 
instead  of  old  was  much  more  than  one- 
third  of  the  expenditure,  probably  two- 
thirds  might  be  nearer  the  fact.    Bat  I 
think  that  it  is  clearly  established  by  a 
long  coarse  of  practice,  and  by  many 
decisions,  that,  for  the  purpose  of  avoid- 
ing the  expense  of  litigation,  a  custom 
of  trade  has  arisen  whioh,  though  not 
written  in  the  policy,  is  implied  in  it. 
The  parties  to  a  policy  of  insurance  on  a 
ship  tacitly  agree  that,  in  case  of  repairs 
fairly  executed  to  replace  damage  occa- 
sioned by  one  of  the  underwritten  perils 
to  a  ship  of  the  age  and  character  to 
which  the  custom  applies,  the  loss  shall 
be  estimated  at  two-thirds  of  the  cost  of 
the  repairs,  neither  more  or  less.    It  is 
self-evident  that  this  can  very  seldom  be 
the  accurate  measure  of  the  loss.  In 
most  cases  the  rule  operates  favourably 
for  the  underwriter,  as  the  shipowner  in 
spending  money  on  repairs  seldom  benefits 
his  ship  to  the  extent  of  one-third,  and 
in  such  cases  the  payment  of  the  sum  so 
fixed  by  custom  falls  short  of  a  perfect 
indemnity.    In  some  oases,  and  this  is 
one,  the  benefit  to  the  ship  exceeds  one- 
third,  and  there  the  assured  receives 
more  than  a  perfect  indemnity.    But  if 
it  were  lawful  to  open  up  the  question 
and  depart  from  the  rule  in  any  case, 
the  whole  object  of  it,  which  is  to  avoid 
litigation  and  expense,  would  be  frustrated. 
No  authority  has  been  cited,  and  as  far 
as  my  knowledge  goes,  no  authority  ex- 
ists, for  any  qualification  of  the  general 
rule  which  would  take  this  case  out  of  it. 
If  the  rule  applies,  two-thirds  of  the  ex- 
penses of  repairing  the  sea  damage  are 
to  be  charged  to  the  ship.   The  expenses 
of  making  additions  to  the  ship  are  not 
of  course  to  be  charged  ;  they  are  not  in 
any  way  a  consequence  of  the  perils  of 
the  sea.    The  arbitrator  has  found  that 
the  expenses  to  which  the  rule  is  appli- 
cable were  4,414Z.  18*.  Hi.  This  finding 
is  binding.    Now  two-thirds  of  this  sum 
is  in  round  numbers  2,943Z.,  or  very  nearly 
100  per  cent,  on  8,000*.   According  to 
the  finding  in  one  paragraph  there  are 
other  particular  charges  on  the  ship  the 
nature  of  which  is  not  stated,  which 
bring  up  the  loss  to  3,1782.  11*.  7d., 
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which  is  more  than  100  per  cent.,  and 
if  the  salvage  and  general  average  ex- 
penses are  added,  the  loss  will  be  very 
considerably  more  than  100  per  cent. 

In  PhUlipa  on  Insurance  (Par.  1743), 
that  very  experienced  author  finds  great 
fault  with  the  decision  of  the  Court  \>f 
Common  Pleas  in  Le  Cheminani  v.  Pear- 
son (11)  (so  long  ago  as  1812),  that 
more  than  the  subscribed  amount  may  be 
recovered  where  there  are  successive 
losses,  which  he  seems  to  think  can  only 
be  supported  on  the  ground  of  inveterate 
practice.  No  question,  however,  of  that 
kind  arises  here,  for  this  is  a  case  of  one 
single  loss,  as  to  whioh  he  says  that  we 
know  "  the  liability  of  insurers  in  a 
single  loss  is  without  question  limited  to 
the  amount  insured,  and  the  expense 
of  suing,"  Ac.  No  authority  in  contra- 
diction to  this  was  cited,  and  I  am  not 
aware  of  any,  and  the  position  thus  laid 
down  in  Phillips  was  adopted  by  all  the 
Judges  below,  who  consequently  limited 
the  amount  recoverable  under  the  policy, 
as  far  as  it  related  to  the  indemnity  for 
the  underwritten  perils,  to  100  per  cent., 
or  in  this  case  1,2002.,  or  120Z.  beyond 
the  amount  paid  into  Court.  I  think  it 
clear  that  they  were  right  both  in  going 
so  far,  and  also  (which  I  think  was 
scarcely  contested  at  the  bar)  in  not  going 
farther.  On  this,  the  first  question,  on 
which  both  the  Courts  were  agreed,  the 
judgment  below  should  be  affirmed. 

But  there  is  a  second  point  on  which 
the  Courts  below  differed.  The  policy 
contains  the  usual  clause  as  to  suing  and 
labouring.  The  Queen's  Bench  Division 
was  of  opinion  that  the  salvage,  or  gene- 
ral average  expenses,  described  in  the 
case,  did  not  come  within  that  clause. 
The  Court  of  Appeal  was  of  a  different 
opinion.  In  the  judgment  delivered  by 
Lord  Justice  Brett,  it  is  said  that  "  the 
general  construction  of  the  clause  is  that 
if,  by  perils  insured  against,  the  subject- 
matter  of  insurance  is  brought  into  such 
danger  that,  without  unusual  or  extra- 
ordinary labour  or  expense,  a  loss  will 
very  probably  fall  on  the  underwriters, 
and  if  the  assured  or  his  agents  or  ser- 
vants exert  unusual   or  extraordinary 

(11)  4  Taunt.  367. 
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labour,  or  if  the  assured  is  made  liable  to 
unusual  or  extraordinary  expense  in  or 
for  efforts  to  avert  a  loss  which,  if  it 
occurs,  will  fall  on  the  underwriters,  then 
each  underwriter  will "  Ac.  Now  if  the 
part  of  this  which  is  above  emphasised  is 
correct,  there  can  be  no  question  that 
both  salvage  and  general  average  are 
unusual  expenses  to  which  the  assured 
have  become  liable  in  consequence  of 
efforts  to  avert  a  loss.  And  such  seems 
to  be  the  opinion  of  the  editor  of  the  last 
edition  of  Arnould  on  Insurance,  who  says 
(p.  778,  5th  ed.)  that  salvage  "  is  reco- 
verable from  him  in  virtue  of  an  express 
clause  in  the  policy  inserted  for  such  a 
case,  and  known  as  the  sue  and  labour 
clause ;"  but  for  that  position  he  cites  no 
authority,  and  though  the  Court  of  Ap- 
peal  in  this  case  agreed  with  him,  I  am 
unable  to  do  so.  With  great  deference 
to  the  Judges  of  the  Court  of  Appeal,  I 
think  that  general  average  and  salvage 
do  not  come  within  either  the  words  or 
the  object  of  the  suing  and  labouring 
clause,  and  that  there  is  no  authority  for 
saying  that  they  do.  The  words  of  the 
clause  are  that  in  case  of  any  misfortune 
it  shall  be  lawful  "  for  the  assured,  their 
factors,  servants  and  assigns,  to  sue, 
labour  and  travel  for,  in  and  about  the 
defence,  safeguard  and  recovery  of  "  the 
subject  of  insurance,  "  without  prejudice 
to  this  insurance,  to  the  charges  whereof 
we  the  insurers  will  contribute."  And 
the  object  of  this  is  to  encourage  and  in- 
duce the  assured  to  exert  themselves,  and 
therefore  the  insurers  bind  themselves  to 
pay  in  proportion  any  expense  incurred, 
whenever  such  expense  is  reasonably  in- 
curred for  the  preservation  of  the  thing 
from  loss,  in  consequence  of  the  efforts 
of  the  assured  or  their  agents.  It  is  all 
one  whether  the  labour  is  by  the  assured 
or  their  agents  themselves,  or  by  persons 
whom  they  have  hired  for  the  purpose, 
but  the  object  was  to  encourage  exertion 
on  the  part  of  the  assured  ;  not  to  pro- 
vide an  additional  remedy  for  the  re- 
covery by  the  assured  of  indemnity  for  a 
loss  which  was,  by  the  maritime  law,  a 
consequence  of  the  peril.  In  some  cases 
the  agents  of  the  assured  hire  persons  to 
render  services  on  the  terms  that  they 
shall  be  paid  for  their  work  and  labour, 


and  thus  obviate  the  necessity  of  incur- 
ring the  much  heavier  charge  which 
would  be  incurred  if  the  same  services 
were  rendered  by  salvors,  who  are  to  be 
paid  nothing  in  case  of  failure,  and  a 
large  remuneration  proportional  to  the 
value  of  what  is  saved  in  the  event  of 
success.  I  do  not  say  that  such  hire 
may  not  come  within  the  suing  and  la- 
bouring clause.  But  that  is  not  this 
case.  The  owners  of  the  Texas  did  the 
labour  here,  not  as  agents  of  the  assured, 
and  being  to  be  paid  by  them  wages  for 
their  labour,  but  an  salvors  acting  on  the 
maritime  law,  which,  as  explained  by 
Lord  Chief  Justice  Eyre  in  Nicholson  v. 
Chapman  (7),  already  cited,  gives  them 
a  claim  against  the  property  saved  by 
their  exertions,  and  a  lien  on  it,  and  that 
quite  independently  of  whether  there  is 
an  insurance  or  not ;  or  whether,  if  there 
be  a  policy  of  insurance,  it  contains  the 
suing  and  labouring  clause  or  not.  The 
amount  of  such  salvage  occasioned  by  a 
peril  has  always  been  recovered  without 
dispute  under  an  averment  that  there 
was  a  loss  by  that  peril — see  Gary  v. 
King  (12)  ;  and  1  have  not  been  able  to 
find  any  case  in  which  it  was  recovered 
under  a  count  for  suing  and  labouring. 
I  do  not  much  rely  on  this,  for  it  is  very 
likely  that  such  counts  often  were  in  the 
declaration,  and  that  therefore  no  en- 
quiry was  made  whether  the  loss  was 
recoverable  under  one  count  or  another ; 
but  at  least  there  is  no  authority  for  the 
position  that  salvage  (properly  so  called) 
was  recoverable  under  that  count. 

There  have  been  very  few  cases  in  our 
Courts  in  which  it  has  become  necessary 
to  discuss  the  nature  of  the  suing  and 
labouring  clause.  Kidston  v.  The  Empire 
Marine  Insurance  Company  (1)  is,  I  think, 
the  only  one  in  which  there  has  been  a 
recovery  under  it.  There,  however,  all 
the  extra  labour  was  directly  and  volun- 
tarily employed  by  the  agents  of  the 
assured,  and  the  charges  were  paid  by 
them  in  consequence  of  this  employment. 
In  the  very  able  and  elaborate  judgment 
of  Mr.  Justice  Willes  not  a  word  can  be 
found  to  countenance  this  extension  of 
the  construction  of  the  clause  beyond 

(12)  Ca.  U  Hard.  304. 
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what  seems  to  me  both  its  language  and 
its  object,  and,  except  the  passage  intro- 
duced for  the  first  tune  into  Arnould  by 
the  present  editor,  I  can  find  nothing  in 
any  text-book  tending  to  support  it.  I 
therefore  think  that  the  judgment  of  the 
Court  of  Appeal  should  be  reversed,  and 
that  of  the  Queen's  Bench  Division  re- 
stored. 

As  there  are  cross-appeals,  and  neither 
parly  is  completely  successful,  I  should 
aay  that  there  should  be  no  costs  of 
either  party  either  in  the  Court  of  Ap- 
peal or  in  this  House,  and  that  the  re- 
spondent should  have  only  the  costs  in 
the  Queen's  Bench  Division  as  given  by 
that  judgment.  I  beg  to  move  your 
Lordships  to  that  effect. 

The  Lord  Chamoellor  (Earl  Caibns). 
— I  have  had  the  advantage  of  reading 
the  observations  which  my  noble  and 
learned  friend  has  just  made  in  this  case, 
and,  concurring  as  I  do  entirely  in  the 
view  which  he  has  taken,  I  do  not  think 
it  necessary  to  travel  over  the  same 
ground  again. 

I  will  only  make  one  observation  with 
regard  to  salvage  expenses.  It  appears 
to  me  to  be  quite  clear  that  if  any  ex- 
penses were  to  be  recoverable  under  the 
suing  and  labouring  clause,  they  must  be 
expenses  assessed  upon  the  quantum 
meruit  principle.  Now  salvage  expenses 
are  not  assessed  upon  the  quantum  meruit 
principle;  they  are  assessed  upon  the 
general  principle  of  maritime  law,  which 
gives  to  the  persons  who  bring  in  the 
ship  a  sum  quite  out  of  proportion  to  the 
actual  expenses  incurred  and  the  actual 
service  rendered,  the  largeness  of  the 
sum  being  based  upon  this  consideration 
— that  if  the  effort  to  save  the  ship  (how- 
ever laborious  in  itself  and  dangerous  in 
its  circumstances)  had  not  been  success- 
ful, nothing  whatever  would  have  been 
paid.  If  the  payment  were  to  be  assessed 
and  made  under  the  suing  and  labouring 
clause,  it  would  be  payment  for  service 
rendered,  whether  the  service  had  suc- 
ceeded in  bringing  the  ship  into  port  or 
not. 

Now  it  may  be  said  that  that  only 
goes  to  the  amount  sought  to  be  re- 
covered, but  it  appears  to  me  to  go 
You  49.-Q3.,  CP.  &  Excx. 
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farther,  and  to  go  to  the  very  principle 
upon  which  the  attempt  is  made  to  re- 
cover the  amount  in  question.  It  shews 
that  the  salvage  expenses  were  not  ex- 
penses incurred  under  the  suing  and 
labouring  clause  by  the  owner  of  the 
ship,  but  were  a  payment  which  the  ship, 
as  an  actual  chattel,  had  to  submit  to  by 
maritime  law,  and  would  be  obliged  to 
make  good  in  proceedings  against  the 
ship  in  rem. 

As  regards  the  order  which  this  House 
should  be  asked  to  make,  I  wish  to  point 
out  to  your  Lordships  that  in  the  Court 
of  Appeal  there  were  an  appeal  and  a 
cross-appeal  against  the  decision  of  the 
Queen's  Bench  Division.  There  was  an 
appeal  by  the  underwriters,  upon  the 
ground  that  they  ought  not  to  have  been 
made  to  pay  the  whole  sum  insured; 
and  there  was  a  cross-appeal  by  the  ship, 
owner  in  respect  of  these  salvage  ex- 
penses, which  the  Queen's  Bench  Division 
had  not  allowed.  The  appeal  by  the 
underwriters  was  dismissed  with  oosts, 
and  that  decision  appears  to  me  to  have 
been  perfectly  right.  The  cross-appeal 
by  the  shipowner  in  respect  of  salvage 
expenses  succeeded,  with  oosts,  in  the 
Court  of  Appeal.  Your  Lordships,  I 
think,  will  reverse  that  decision,  and  of 
course  that  would  dispose  of  the  oosts  as 
to  that  cross-appeal.  Then,  inasmuch  as 
there  is  only  one  appeal  before  this  House 
— the  appeal  by  the  underwriters,  who 
complain  now  both  of  the  determination 
whioh  has  made  them  pay  the  100  per 
cent.,  the  full  insurance,  and  also  of  that 
which  has  made  them  pay  the  salvage 
expenses ;  and  as  they  will  succeed,  as  I 
should  think,  upon  one  of  those  points, 
and  fail  upon  the  other,  your  Lordships 
will,  I  assume,  think  it  right  that  there 
should  be  no  costs  of  the  appeal  to  this 
House.  Therefore,  what  I  should  propose 
to  your  Lordships  would  be,  that  the 
judgment  of  the  Court  of  Appeal,  in  so 
far  as  it  varied  the  judgment  of  the 
Queen's  Bench  Division,  should  be  re- 
versed ;  that  the  judgment  of  the  Court 
of  Appeal,  in  so  far  as  it  dismissed  the 
appellants'  appeal  against  the  iudgment  of 
the  Queen's  Bench  Division,  be  affirmed; 
and  that  your  Lordships  should  declare 
that  the  cross-appeal  to  the  Court  of 
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Appeal  ought  to  have  been  dismissed 
with  oosts,  and  order  costs  to  be  paid 
accordingly ;  and  that  there  should  be  no 
costs  of  the  appeal  to  this  House. 

Lord  Hatheblky. — I  only  desire  to  say 
that  I  entirely  concur  in  the  opinions 
which  have  been  expressed  by  my  noble 
and  learned  friends.  I  have  had  an 
opportunity  of  perusing  the  opinion 
which  has  just  been  delivered  by  my 
noble  and  learned  friend  opposite  (Lord 
Blackburn),  and  having  read  it  care- 
fnlly,  I  may  say  that  upon  both  the 
points  of  the  appeal  upon  which  he  has 
touched  I  concur  in  the  view  he  has 
taken,  namely,  that  it  is  very  dear  that 
the  damage  done  extends  to  100  per 
cent.,  that  is  to  say,  extends  to  the  whole 
amount  of  the  money  insured ;  and  that 
it  is  equally  clear,  as  it  seems  to  me,  that 
the  suing  and  labouring  clause  was  in- 
serted by  the  underwriters  for  the  pur- 
pose of  securing  the  benefit  of  any  pains 
that  the  shipowner  might  be  inclined  to 
take  in  preserving,  for  their  benefit,  as 
much  as  he  possibly  could  preserve. 
But  that  does  not  apply  to  a  case  like 
the  present,  where  the  salvage  seems  to 
have  been  an  ordinary  sort  of  salvage, 
namely,  a  ship  perceiving  another  at  a 

distance  and  in  a  state  of  distress  and  .  — 
coming  to  the  rescue,  no  bargain  being  *44  Att*4on~  ^/'frf^y*^ 
made.  We  were  expressly  told  in  the 
case  that  no  bargain  was  made  as  to  any 
remuneration  which  should  be  given,  but 
it  was  rescued  upon  the  simple  and  com- 
mon principle  of  salvage.  There  does  not 
appear  to  be  any  authority  shewing  it  to 
be  a  case  coming  within  the  suing  and 
labouring  clause.  I  think,  therefore, 
that  the  separation  of  the  two  points  has 
been  correctly  made,  and  that  your  Lord- 
ships should  concur  on  the  one  point  in 
the  judgment  pronounced  by  both  the 
Courts  below,  and  on  the  other  point  in 
the  judgment  pronounced  by  the  Queen's 
Bench  Division,  as  distinguished  from 
that  pronounced  by  the  Court  of  Appeal. 


the  substance  of  that  opinion,  and  I  feel 
that  I  could  add  nothing  of  material 
value  to  the  reasonings  and  conclusions 
it  has  so  well  expressed. 

I  have  had  some  grave  doubts  as  to 
the  second  point,  with  reference  to  the 
operation  of  the  suing  and  labouring 
clause,  but  upon  the  whole  I  do  not  see 
sufficient  reason  to  differ  from  the  views 
which  have  been  adopted  by  your  Lord- 
ships. 

Ordered — That  the  judgment  of  (he 
Court  of  Appeal,  in  so  far  an  U 
varied  the  judgment  of  the  Queen' » 
Bench  Division,  be  reversed. 
That  the  judgment  of  the  Court  of 
Appeal,  in  so  far  as  it  dismissed 
the  appellants'  appeal  against  ike 
judgment  of  4he  Queen's  Bench 
Division,  be  affirmed. 
Declared  that  the  cross-appeal  to  the 
Court  of  Appeal  ought  to  have  been 
dismissed  with  costs;  costs  ordered 
to  be  paid  accordingly. 
No  costs  of  appeal  to  this  Home. 


Solicitors— Walton*,  Bubb  &  Walton,  for  appel- 
lants ;  Hollama,  Son  &  Coward,  fop  respondent. 


Lord  O'Hagan.— I  also  have  had  the 
advantage  of  perusing  the  very  careful 
and  exhaustive  opinion  which  has  been 
read  by  my  noble  and  learned  friend 
(Lord  Blackburn).   I  entirely  concur  in 
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Railway — Toll  "  not  exceeding  per  ton 
per  mile  so  much — Bight  to  charge  for 
Fractions  of  Tons  and  Miles — Construction 
of  Acts  imposing  Tolls  on  the  Public- 
Practice  of  the  House  as  to  Oosts  when 
there  is  an  Equality  of  Votes. 

A  railway  company  had  power  under 
their  Act  to  impose  toUsfor  the  carriage  of 
goods  " not  exceeding"  a  certain  amount 
"per  ton  per  mile"  Where  the  distance 
traversed  was  over  four  miles,  they  were 
authorised  to  charge  for  each  quarter  of  a 
mile  in  excess  of  integer  miles,  and  to 
treat  as  a  quarter  of  a  mile  any  fraction 
beyond  an  exact  number  of  quarters  of  a 
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mile.  There  was  no  provision  as  to  frac- 
tion* where  the  distance  traversed  was  less 
than  four  miles.  The  company  was  also 
authorised  to  make  "  a  reasonable  charge 
for  the  expense  of  stopping  "  where  the  dis- 
tance traversed  was  less  thanfow  miles: — 
Held,  affirming  the  decision  of  the  Court 
of  Appeal,  that  the  charge  for  stopping  was 
not  a  toll  within  the  meaning  of  the  Bail- 
ways  Clauses  Consolidation  Act,  1845,  ss. 
93  and  95,  requiring  publication  on  a 
notice  board. 

Held,  by  the  Lord  Chancellor  (Earl 
Caikmb)  and  Lord  Selbornb,  in  accord- 
ance with  the  decision  of  the  Court  of  Ap- 
peal, that  the  company  were  entitled  to 
charge  rateably  for  fractions  where  the 
whole  distance  was  less  than  four  miles. 

Per  the  Lord  Chancellor. — Where  an 
Act  grants  a  toll  as  payment  for  services 
rendered,  it  is  not  to  be  treated  for  pur- 
poses of  construction  as  a  taxing  Act. 

Held,  by  Lord  Penzance  and  Lord 
O'Hagan,  that  the  Act  ought  to  be  treated 
as  a  taxing  Act,  and  that  the  rule  applied 
that  in  case  of  doubt  that  construction 
should  be  adopted  which  was  most  bene- 
ficial to  the  public ;  that  power  to  charge 
for  fractions,  not  having .  been  expressly 
given,,  was  not  to  be  supplied  by  implica- 
tion. 

In  cases  of  appeal  to  the  House  of  Lords 
there  are  always  tioo  motions  before  the 
Mouse,  one,  that  the  judgment  under  ap- 
peal be  reversed,  the  other,  that  the  judg- 
ment under  appeal  be  affirmed,  and,  the 
appeal  dismissed  with  costs.  When  the 
votes  are  equal  upon  the  first  motion,  the 
motion  is  lost.  The  second  motion  is  not 
put,  as  it  is  assumed  that  U  would  be  lost 
also.  The  judgment  appealed  from  is 
therefore  affirmed,  but  no  costs  are  given. 

This  was  an  appeal  from  an  order  of 
the  Court  of  Appeal  affirming  a  decision 
of  the  Exchequer  Division. 

The  action  was  brought  by  the  re- 
spondent company  to  recover  from  the 
appellant  and  his  partner,  Theophilus 
Sevan,  since  deceased,  the  sum  of  1,0822. 
10s.  3d.  for  certain  tonnages  alleged  to 
be  due  from  the  defendants  to  the  com- 
pany  for  the  carriage  of  iron,  coal  and 
other  merchandise  on  the  plaintiffs' 
railway  for  various  distances  between 


(amongst  other  places)  Basselleg  Junoirion 
and  Newport,  including  a  reasonable 
charge  for  "  stopping ; "  such  tonnages 
and  charge  being  claimed  by  the  plain- 
tiffs under  their  Act  of  Parliament,  8  & 
9  Vict.  o.  clxix.  (Local  and  Personal), 
ss.  104,  105  and  134.  The  defendants 
tendered  and  paid  into  Court  5152.  14?. 
6d.,  and  the  action  was  continued  to  re- 
cover the  balance,  566Z.  15s.  9d. 

The  case  was  tried  before  Quain,  J.,  at 
Gloucester  on  the  9th  of  April,  1875. 
The  defendants  by  their  counsel  ad- 
mitted for  the  purposes  of  the  action  that 
the  amounts  stated  and  claimed  were 
correct,  subject  to  the  following  conten- 
tions :  first,  that  the  plaintiffs  were  not, 
under  the  circumstances  of  the  present 
case,  entitled  under  their  said  Act  to 
charge  the  defendants  tolls  for  fractions 
of  miles,  and,  second,  that  the  plaintiffs 
were  not  entitled  to  charge  tolls  for 
"  stopping "  without  having  published 
the  same  on  a  toll  board  according  to  the 
Railways  Clauses  Consolidation  Act, 
1845,  ss.  93,  95. 

It  appeared  that  the  only  toll-board 
exhibited,  when  the  tolls  and  charges 
were  demanded,  contained  on  and  after 
the  27th  of  May,  1873,  but  not  before, 
the  following  notice  : — 

"Notice  is  hereby  given,  that  on  and 
after  the  1st  of  June,  1873,  a  toll  of  2±d. 
per  ton,  for  the  expense  of  *  stopping,' 
will  be  made  in  addition  to  the  statutory 
maximum  tolls  payable  for  the  distance 
traversed  on  all  articles  conveyed  by  the 
Monmouthshire  Railway  and  Canal  Com- 
pany on  their  railway  for  a  less  distance 
than  four  miles,  between  the  railway  of 
the  Brecon  and  Merthyr  Railway  at  Bas- 
selleg and  the  second  terminus  of  the 
Monmouthshire  Railway  and  Canal  Com- 
pany at  Newport,  and  that  such  toll  is 
to  be  paid  to  the  collector  of  tolls  at  this 
weighing  machine." 

It  was  admitted  that  if  the  plaintiffs 
were  not  entitled  to  charge  for  "stop- 
ping "  before  the  date  of  the  said  notice, 
there  was  an  overcharge  in  the  amount 
stated  by  them  to  be  due  more  than  suf- 
ficient to  cover  the  balance  claimed.  It 
was  further  admitted  that  if  the  plaintiffs 
were  not  entitled  before  the  date  of  the 
said  notice  to  charge  for  fractions  of 


Digitized  by 


Google 


&UE£N*8  BENgH,  COMMON  PtEAS  A*D  EXcHEaiJKE.  [N.  8. 


US 

Pryce  v.  Monmouthshire  Bail.  Co.,  H.L. 

miles  (the  whole  distance  being  under 
four  miles),  there  was  an  overcharge  suf- 
ficient very  considerably  to  countervail, 
if  not  wholly  to  cover,  the  balance 
claimed. 

By  the  company's  Act,  8  A  9  Vict.  c. 
clxix.  (Local  and  Personal),  s.  104,  the 
company  was  authorised  to  demand  any 
tolls  for  the  use  of  the  railway  not  ex- 
ceeding the  following  (that  is  to  say)  : — 

1.  In  respect  of  the  tonnage  of  ar- 
ticles conveyed  upon  the  railway,  or  any 
part  thereof,  as  follows : — 

For  all  sorts  of  manure,  and  all  un- 
dressed materials  for  the  repair  of  high- 
ways, and  for  all  coals,  culm,  coke, 
ironstone  and  iron  ore  per  ton  per  mile 
not  exceeding  three  farthings,  until  the 
expiration  or  five  years  after  the  passing 
of  this  Act,  and  afterwards  per  ton  per 
mile,  not  exceeding  one  half-penny." 

Similar  provisions  followed  relating  to 
other  goods,  and  to  passengers  and 
animals. 

Sections  105  and  134  were  as  follows : 
Section  105.  "  And  be  it  enacted,  that 
the  following  provisions  and  regulations 
shall  be  applicable  to  the  fixing  of  such 
tolls,  and  also  to  the  tolls  payable  for 
locomotive  power ;  (that  is  to  say) 

"  For  articles  or  persons  conveyed  on 
the  railway  for  a  less  distance  than  four 
miles,  the  company  may  demand,  in 
addition  to  the  prescribed  tolls  for  con- 
veyance, a  reasonable  charge  for  the 
expense  of  stopping,  loading  and  un- 
loading. 

"  For  a  fraction  of  a  mile  beyond  four 
miles,  or  beyond  any  greater  number  of 
miles,  the  company  may  demand  tolls  on 
merchandise  for  such  fraction  in  pro- 
portion to  the  number  of  quarters  of  a 
mile  contained  therein,  and  if  there  be  a 
fraction  of  a  quarter  of  a  mile,  such 
fraction  shall  be  deemed  a  quarter  of  a 
mile ;  and  in  respect  of  passengers,  every 
fraction  of  a  mile  beyond  an  integral 
n  amber  of  miles  shall  be  deemed  a  mile. 
For  a  fraction  of  a  ton,  the  company  may 
demand  toll  according  to  the  number  of 
quarters  of  a  ton  in  such  fraction,  and  if 
there  be  a  fraction  of  a  quarter  of  a  ton, 
such  fraction  shall  be  deemed  a  quarter 
Of  a  ton.   With  respect  to  all  articles  the 


weight  shall  be  determined  according  to 
the  usual  avoirdupois  weight." 

Section  134.  "  And  be  it  enacted,  that 
the  company  may  demand  for  the  use  of 
steam-engines  or  other  moving  power, 
when  provided  by  them  for  propelling 
carriages,  whether  on  their  own  railways 
or  on  any  other  railway,  any  tolls  not 
exceeding  the  following;"  (that  is  to 
Bay,) 

"  For  eaoh  passenger  or  animal,  two 
(sic)  per  mile ;  for  coals,  culm,  coke, 
ironstone  and  iron  ore,  and  for  iron,  lead, 
tin  and  tin  plates  (except  nails,  utensils 
or  other  articles  of  merchandise),  three- 
eighths  of  a  penny  per  ton  per  mile ;  and 
for  other  goods,  one  halfpenny  per  ton 
per  mile ;  provided  nevertheless  that  the 
company  may  demand  and  receive  any 
tolls  they  may  think  fit  for  such  moving 
power  in  respect  of  such  small  parcels, 
for  which  they  are  hereinbefore  authorised 
to  take  tolls  for  the  use  of  the  railway 
without  limitation  as  to  amount." 

Section  146,  so  far  as  material,  was  as 
follows : — 

"  And  it  be  enacted,  that,  unless  there 
be  something  in  the  subject  or  context 
repugnant  to  such  construction,  the  fol- 
lowing words,  whenever  they  may  be 
found  in  this  Act,  shall  have  the  meanings 
hereby  assigned  to  them  ;  (that  is  to  say,) 

"The  word  •toll'  shall  include  any 
charge  or  payment  for  any  passenger, 
animal  or  goods  conveyed  upon  any  canal 
or  railway,  whether  for  the  use  of  the 
canal  or  railway,  or  for  moving  power,  or 
for  the  use  of  carriages." 

Qoain,  J.,  decided  in  favour  of  the 
plaintiffs  on  both  points,  and  directed  a 
verdict  for  them  for  5061.  15*.  9d.  A 
further  point  was  taken  by  the  plaintiffs, 
that  the  defendants  were  estopped  from 
raising  the  question  as  to  fractions  of 
miles  by  the  judgments  of  the  Courts  of 
Exchequer  and  Exchequer  Chamber,  in 
which  the  same  question  had  been  de- 
cided on  a  special  case  between  the  same 
parties  amongst  others.  But  this  point 
was  left  undecided. 

A  rule  for  a  new  trial  was  obtained  on 
the  21st  of  April,  1875,  in  the  Court  of 
Exchequer,  which  came  on  for  argument 
before  the  Exchequer  Division  in  January 
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Prycc  v.  Monmouthshire  Sail.  Co.,  H.L. 
1876.  The  Court  held  that  the  defen- 
dants were  estopped  from  raising  the 
question  of  fractions  of  miles,  and  also 
that  the  "stopping"  charge  was  not  a 
toll  within  the  Railways  Glauses  Consoli- 
dation Aot,  1845,  ss.  93  and  95  ;  and  they 
discharged  the  rule  with  costs. 

On  appeal  to  the  Court  of  Appeal  it 
was  held  by  James,  L.  J.,  Baggallay,  L.  J., 
and  Hellish,  L.J.,  that  the  defendants 
were  not  estopped  from  raising  their  con- 
tention as  to  fractions  of  miles,  but  upon 
the  merits  by  James,  L.J.,  and  Baggallay, 
L.J.,  diseentiente  Mellish,  L.J.,  that  the 
plaintiffs  were  entitled  to  charge  for  snch 
fractions.  All  three  Judges  were  in 
favour  of  the  plaintiffs  on  the  other  point. 
The  judgment  of  the  Exchequer  Division 
was  therefore  affirmed. 

Theophilus  Be  van  subsequently  died. 
The  other  defendant  appealed. 

H.  Matthews  and  Jelf,  for  the  appellant. 
— The  company  can  only  charge  for  in- 
teger miles  on  a  distance  of  less  than 
four  miles.  Rice  v.  The  Dublin  and  Wick- 
low  Railway  Company  (1)  is  an  authority 
in  the  appellant  s  favour.  That  was  a 
decision  on  7  &  8  Vict.  c.  85,  sect.  6, 
which  authorised  a  charge  "  not  exceed- 
ing one  penny  for  each  mile."  In  section 
12  of  the  same  Aot  the  words  "  per  "  and 
"for  each,"  are  used  interchangeably. 
The  Act,  21  &  22  Vict.  c.  75,  was  passed 
in  consequence,  to  enable  the  companies 
to  charge  rateably  for  fractions.  Where 
it  was  intended  that  the  companies  should 
be  entitled  to  charge  for  fractions,  power 
was  expressly  conferred  in  27  &  28  Vict, 
c.  121,  schedule,  and  the  fractions  they 
might  charge  for  specified.  The  same  is 
done  in  the  Act  here  in  question  with 
respect  to  distances  greater  than  four 
miles.  So  in  the  schedule  to  5  &  6  Vict, 
c.  79,  which  imposes  the  railway  passen- 
gers' duty,  the  words  used  are  "  a  duty 
at  and  after  the  rate  of  52.  for  1002."  The 
rnle  of  law  contended  for  has  been  uni- 
formly applied  to  contracts  —  Bea  v. 
Burnt*  (2),  Ingledew  v.  Oripp$  (3).  The 


(1)  8  It.  CL.  Rep.  160. 

(2)  2  Lev.  124. 

(3)  2  Lord  Raym.  814. 


Act  here  is  a  private  Act  obtained  by  the 
company,  and  imposing  a  burden  upon 
the  public ;  and  the  rule  in  interpreting 
such  Acts  is,  in  case  of  doubt,  to  adopt 
the  construction  which  is  most  beneficial 
to  the  public — The  Stockton  and  Barling- 
ton  Railway  Oompany  v.  Barrett  (4).  The 
charges  for  stopping  only  apply  for 
distances  under  four  miles,  and  serve  as  a 
compensation  for  the  absence  of  power  to 
charge  for  fractions.  As  to  the  objection, 
that  the  company  might  be  required  to 
carry  for  a  distance  less  than  one  mile  for 
nothing,  it  is  to  be  observed  that  the 
company  are  common  carriers  for  hire, 
and  are  not  bound  to  carry  except  for 
hire,  and,  secondly,  that  they  may  place 
their  stations  where  they  please ;  and,  in 
fact,  there  are  no  two  stations  on  the 
part  of  the  line  in  question  whioh  are 
less  than  a  mile  apart.  The  case  of  The 
Medwau  Navigation  v.  Brook(h)  is  distin- 
guishable in  that  respect,  because  barges 
might  be  loaded  at  any  part  of  the  canal, 
but  though  a  presumption  thus  arose  as 
to  distance,  as  was  said  in  the  judgment 
of  Blackburn,  J.,  "  it  required  language 
to  be  used  with  reference  to  the  quantity 
to  make  it  clear  and  intelligible,"  and 
the  oompany  were  expressly  authorised  to 
charge,  "  so  in  proportion  for  any  greater 
or  less  quantity."  If  proportional  charg- 
ing is  allowed,  the  company  might  charge 
per  inch,  per  yard,  and  the  freighter 
would  be  required  to  tender  the  exact 
amount,  e.g.  yrVr  of  a  penny. 

Then  the  "  stopping  *  toll  ought  to 
have  been  set  out  on  the  notice  board.  It 
is  true  that  the  Act  says  the  company 
may  make  a  "reasonable  charge,"  and 
does  not  call  it  a  "  toll."  But  the  com- 
pany were  entitled  to  make  their  charge 
by  way  of  a  toll,  and  have  chosen  to  do 
so.  If  so,  they  were  bound  to  give  notice 
of  it,  as  of  other  tolls. 

Benjamin  and  A.  T.  Lawrence,  for  the 
respondents. — The  object  of  the  provisions 
making  a  distinction  between  distances 
over  and  distances  under  four  miles,  was  to 
prevent  the  company  from  losing  on  short 
distances.    They  are  accordingly  allowed 


(4) 

(5) 


7  Man.  &  G.  870  ;  11  CI.  &  F.  500. 
33  Law  Times,  N.8.  843. 
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to  charge  lor  the  expense  of  stopping 
whore  the  distance  is  less  than  four  milt*. 
In  long  distances  the  profit  will  be  suffi- 
cient to  cover  thai  expcnne ;  bat  the  Act 
adds,  hm  a  further  com  pensation,  the  right 
t"  charge  for  fractious  of  quarters  of  a 
miUsHM  quartan* of  a  mile.  For  distances 
under  four  miles  the  company  may  only 
eliargc  for  the  actual  distance  traversed. 

Tim  words  "  not  exceeding "  imply 
that  thoro  is  to  be  a  rateable  charge,  and 
in  suction  100  the  toll  is  called  a  "  rate." 
As  to  tlte  question  of  the  notice  board, 
tliu  stopping  charge  is  not  a  toll  but 
uuiruly  a  payment  for  expense  incurred. 

U.  MaUltem,  in  reply. 

Our.  adv.  vult. 

m  Tjis  Imm)  Cuanckllob  (Kabl  Caibnb). 
-•The  casus  which  have  decided  that 
taxing  Acts  aro  to  bo  construed  with 
strictuoNS,  and  that  no  payment  is  to  be 
uxuotud  from  tho  subject  which  is  not 
dourly  aud  unequivocally  required  by 
Ant  of  Parliament  to  bo  made,  probably 
mount  little  mora  than  this,  that,  inas- 
much us  thoro  was  not  any  a  priori  lia- 
bility in  a  subject  to  pay  any  particular 
tax,  nut-  any  antooodont  relationship  be- 
Iwouu  the  Uu-payor  and  tho  taxing  autho- 
rity, no  reasoning  founded  upon  any 
supposed  relationship  of  tho  tax-payer 
uml  the  taxing  authority  could  be  brought 
to  bom*  upon  tho  construction  of  the  Aot, 
uiul  thoivforo  tho  tax-payer  had  a  right 
to  stand  upon  a  literal  construction  of  the 
would  ustnl,  whatever  might  be  the  eon- 
mmiumiw.  1  cauuot  think  that  this  prin- 
oinV  applios  to  any  considerable  extent, 
» f  nw  tho  payment  spoken  of  in  the  Aot 
of  I  VUanumt  is  a  paymcut  to  be  made 
in  \v\\m\  tor  sorvioos  tviidored,  and  above 
hII  in  a  tfuso  whore  1  Vrinuuent  does  not 
slop,  in  to  giso  tho  right  to  payment*  but 
milwi-  to  modorato  and  limit  a  right  to 
pa^unout  which  otherwise  might  exist 
without  KnttU  w»  at  all  events,  with  only 
»uoh  hmita  as  wvttM  bo  placed  upon  it  by 

Amwx^mijr  tf»  obstruction  of  tho 
wvt-iou  of  tho  Aot  of  the  respond- 
out*  fro**,  this  point  of  v*ow,  it  is  obvious 
that  it  iwtOAidod  to  doal  with  tho  rente* 
uumbou  of  tho  coaxpauv  for  «rrm  per* 


formed,  namely,  the  supplying  and  main- 
taining a  railway  for  the  passage  of  car- 
riages, and,  farther,  the  conveyance  of 
articles  of  merchandise  upon  the  railway 
in  carnages  belonging  to  the  company 
itself.  The  first  words  are  affirmative : 
"  It  shall  be  lawful  for  the  company  to 
demand;"  but  these  are  immediately 
followed  by  negative  words,  "  not  exceed- 
ing," and  the  result  of  the  whole  is  to 
Bubstitnte  for  the  remuneration  which  the 
respondents  might  have  obtained,  either 
by  agreement  in  particular  cases,  or  by  as- 
serting a  right  to  be  paid  for  the  value  of 
their  services  a  maximum  payment  for 
the  use  of  their  railway  and  their  service 
as  carriers,  which  payment  they  are  not 
to  be  at  liberty  to  exceed.  The  payment 
fixed  by  the  Act  of  Parliament  must, 
therefore,  be  in  its  nature  analogous  to 
and  of  the  same  character  as  that  which 
the  respondents  would  have  required  if 
the  amount  of  their  demand  had  not  been 
limited,  and  it  is  obvious  that  they  would 
have  required  and  would  have  been  en- 
titled to  require  payment  for  a  part  of 
a  mile  as  well  as  for  a  completed  mile. 
It  appears  to  me,  therefore,  that  unless 
the  right  to  require  payment  for  a  part 
is  excluded  by  words  which  are  reason- 
ably free  from  doubt,  it  must  be  assumed 
that  it  has  not  been  excluded.  It  would 
bo  foreign  to  the  whole  object  of  such 
clauses  to  require  that  a  company  should 
carry  merchandise  for  a  part  of  a  mile, 
not  for  a  sum  limited  in  amount,  but  for 
no  sum  whatever.  The  words  of  the 
section,  however,  appear  to  me  in  nowise 
to  justify  the  contest  of  the  appellants. 
They  point,  as  it  seems  to  me,  to  a  rate- 
able charge,  rateable  quoad  the  ton  and 
rateable  quoad  the  mile ;  and  although 
the  word  "  rate  "  is  not  expressly  used 
in  the  104th  section,  it  is  used  in  the 
100th,  whore  the  words  are  the  "  rate  of 
tolls  hereby  prescribed,"  that  is,  pre- 
scribed in  the  104th  section. 

This,  I  think,  being  the  reasonable 
construction  of  the  104th  section,  the 
lOoth  section  does  not  in  any  way  cut 
it  down  or  aher  it.  It  certainly  does 
not  in  words  pi  often  to  do  so,  and  with 
rvcard  to  the  distance  beyond  four  miles, 
tho  power  is  not  to  charge  for  fractions, 
but  for  fractions  in  proportion  to  quarters, 
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and  to  charge  for  a  fraction  of  a  quarter 
as  a  whole  quarter.  To  authorise  this  to 
be  done  express  words  were  clearly  ne- 
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On  this  part  of  the  case,  which  was  the 
only  part  on  which  at  the  time  of  the 
argument  your  Lordships  entertained 
any  doubt,  I  think  the  decision  of  the 
Court  of  Appeal  was  right,  and  that  the 
appeal  should  be  dismissed. 

Lord  Penzance. — There  were  two 
questions  raised  in  this  case. 

As  to  one  of  them,  namely,  the  right 
of  the  company  to  make  a  reasonable 
charge  for  stopping,  loading  and  unload- 
ing without  publishing  such  charge  on 
then*  toll-board,  there  was  no  difference 
of  opinion  in  the  Court  below,  and  is 
none,  I  believe,  in  your  Lordships' 
House. 

The  other  point  is  one  of  more  diffi- 
culty. The  respondents  were  empowered 
by  Act  of  Parliament  (8  A  9  Vict.  c. 
clxix.)  to  charge  tolls  for  the  carriage  of 
goods  at  charges  to  be  fixed  by  them, 
not  exceeding  a  certain  sum  per  ton  per 
mile,  and  the  question  is  whether  this 
power  enables  them  so  to  fix  these 
charges  as  to  include  a  rateable  payment 
for  fractions  of  a  mile  when  the  distance 
travelled  is  within  four  miles. 

The  argument  mainly  urged  in  favour 
of  this  right  was  this — that  if  this  right 
be  not  accorded,  the  company  might 
carry  a  number  of  tons  for  some  distance 
lees  than  a  full  mile,  or  complete  number 
of  miles,  without  being  entitled  to  any 
remuneration  for  so  doing.  And  your 
Lordships  are  asked  to  conclude  that  the 
Legislature  could  not  possibly  have  in- 
tended such  a  result.  The  weight  of 
this  reasoning  was  perhaps  diminished  in 
the  course  of  the  argument,  during  which 
it  was  pointed  out  that  the  respondents 
are  not  really  bound  to  carry  any  goods, 
except  as  carriers  "  for  hire,"  ana  that 
if  any  work  is  done  by  them  as  carriers, 
in  respect  to  which  no  toll  as  such  is 
payable,  they  would  be  entitled  to  pay- 
ment for  it  on  a  "  quantum  meruit,"  and 
farther,  that  there  is  a  clause  in  the 
general  Act  relating  to  railways  under 
which  they  might  in  such  cases  have 
relief. 


But  however  this  may  be,  on  which 
I  give  no  opinion,  I  think  the  principle 
on  whioh  clauses  such  as  those  now  in 
question  have  hitherto  been  construed  in 
Courts  of  justice  is  undoubted. 

That  principle  was  stated  very  clearly 
in  your  Lordships'  House  in  the  case  of 
The  Stockton  Railway  Company  v.  Bar- 
rett (4)  by  Lord  Brougham  as  follows : — 
"  It  must  be  observed  that  1  in  dubio  ' 
you  are  always  to  lean  against  the 
construction  which  imposes  a  burden 
on  the  subjeet,  the  intention  of  the 
Legislature  to  impose  a  tax  must  be 
clear ;  it  was  so  held  in  the  case  of  The 
Hull  Dock  Company  v.  Browne  (6),  which 
both  parties  in  this  case  relied  on  for 
other  purposes,  and  whioh  the  plaintiffs 
in  error  especially  cited  in  support  of  their 
view.  'These  rates,'  said  Lord  Ten- 
terden, '  are  a  tax  upon  the  subject,  and 
it  is  a  sound  general  rule  that  a  tax  shall 
not  be  considered  to  be  imposed  (or  at 
least  not  for  the  benefit  of  a  subject) 
without  a  plain  declaration  of  the  intent 
of  the  Legislature  to  impose  it.'  The 
like  law  had  been  laid  down  by  the  Court 
of  King's  Bench  in  the  case  of  a  company 
claiming  against  the  public,  Qildart  v. 
Gladstone  (7),  where  Lord  Ellenborough 
said,  '  If  the  words  would  fairly  admit  of 
different  meanings,  it  would  be  right  to 
adopt  that  which  would  be  more  favour- 
able to  the  interests  of  the  pnblio  and 
against  that  of  the  company,  because 
the  company,  in  bargaining  with  the 
public,  ought  to  take  care  to  express  dis- 
tinctly what  payments  they  were  to  re- 
ceive, and  because  the  public  ought  not 
to  be  charged  unless  it  was  clear  that 
it  was  so  intended.  Many  other  cases 
might  be  cited  which  concur  in  the  same 
reasonable  view."  Lord  Lyndhurst,  the 
only  other  peer  addressing  the  House, 
relied  upon  the  same  principle  of  con- 
struotion,  and  in  like  manner  based  his 
judgment  upon  it. 

No  doubt,  in  times  now  past,  there  was 
a  much  greater  tendency  in  Courts  of 
justice  than  at  present,  to  frame  and  act 
upon  abstract  rules  for  the  construction 
of  statutes,  and  the  change  has  probably 


2  B.  &  Ad.  48,  58. 
11  East,  675,  685, 
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been  beneficial.  Bat  I  am  unwilling  to 
accept  the  gradual  relaxation  of  some 
highly  technical  rules  as  a  reason  for 
abandoning  a  principle  such  as  that  above 
quoted,  which  rests,  I  think,  on  a  sound 
basis  of  reason  and  fairness.  Acts  of 
Parliament  such  as  that  under  consider- 
ation are  framed  and  offered  to  Parlia- 
ment by  the  companies  who  are  asking 
for  powers  and  privileges  which  the  com- 
man  law  does  not  give  them.  They 
take  power  to  make  a  railway  and  other 
works  over  the  lands  of  other  people,  and 
that  power  is  only  conceded  to  them 
upon  the  footing  that  it  is  for  the  benefit 
of  the  public  as  well  as  themselves.  This 
benefit  they  profess  to  secure  to  the 
public  by  giving  the  use  of  the  line  to  all 
comers,  or  undertaking  to  carry  their 
goods,  upon  payment  of  certain  charges 
or  tolls.  The  nature  and  limits  of  these 
tolls  and  charges  they  fix  for  themselves, 
and  submit  them  to  the  Legislature  in 
their  bill  expressed  in  their  own  lan- 
guage, and  I  think  it  is  a  fair  and  reason- 
able thing  to  say  to  them,  that  by  the 
language  of  that  bill,  when  it  becomes 
law,  they  are  strictly  bound. 

If  the  language  of  their  clauses,  strictly 
construed,  puts  them  at  any  disadvantage 
in  their  dealings  with  the  public  which 
the  Legislature  did  not  intend,  it  is  the 
fault  of  those  who  had  the  opportunity  of 
insisting  upon  language  which  would 
adequately  express  that  intention;  and 
they  are  asking  Courts  of  justice  to  tread 
on  dangerous  ground,  as  it  seems  to  me, 
when  they  seek  to  supply  a  deficiency  in 
the  actual  language  of  legislation  by  what 
they  assert  to  be  a  reasonable  intendment 
to  be  inferred  from  the  probabilities  of 
the  case.  It  may  well  be  that  in  dealing 
with  the  Legislature  a  charge,  reasonable 
enough  in  itself  in  one  direction,  was 
surrendered  by  the  company  in  conside- 
ration of  benefits  secured  in  lieu  of  it  in 
some  other  direction ;  and  in  this  state  of 
things,  unless  the  clauses  as  they  stand 
do  not  admit  of  any  reasonable  meaning 
at  all,  without  the  addition  of  something 
else  which  has  not  been  expressed,  I  think 
the  rule  hitherto  established  and  acted 
upon  of  giving  effect  to  the  language 
strictly  construed,  and  nothing  more,  is 
one  thatought  to  be  adhered  to. 


What,  then,  is  the  language  of  the 
clauses  in  question  P  The  104th  section 
of  8  &  9  Vict.  o.  olxix.,  confers  upon  the 
company  power  to  demand  any  tolls 
"  not  exceeding  the  following  (that  is  to 
say),  in  respect  of  the  tonnage  of  articles 
conveyed  upon  the  railway  or  any  part 
thereof,  for  all  coals  per  ton  per  mile  not 
exceeding  three  farthings.'' 

The  form  which  this  clause  takes, 
therefore,  is  that  of  a  permission  to  fix 
their  own  tolls,  followed  by  the  expression 
of  a  limit  which  they  are  not  to  exceed. 
In  construing  such  a  clause  no  difficulty 
can  arise,  except  such  as  may  be  found  in 
construing  the  limit  intended  to  be  ex- 
pressed. That  limit  is  declared  to  be  this, 
that  the  toll  shall  not  exceed,  "in respect 
of  the  tonnage  "  of  the  goods,  a  certain 
sum  "  per  ton  per  mile." 

It  is  obvious  that  there  are  no  words 
here  which  are  expressly  applicable  to 
anything  but  tons  and  miles.  It  is  not 
said  "  at  the  rate  of  "  so  much  per  ton  per 
mile,  which  would  be  the  natural  and 
obvious  method  of  expressing  a  rateable 
charge,  and  there  is  no  express  mention 
of  any  payment  for  fractions.  The  toll 
whioh  is  not  to  be  exceeded  is  expressed 
as  a  toll  "per  ton  per  mile,"  without 
more ;  and  the  question  is,  whether  a  toll 
whioh,  in  addition  to  a  sum  "  per  ton  per 
mile,"  provides  payment  for  parts  or 
fractions  of  a  mile,  does  not  exceed  such 
a  toll  ?  I  confess  that  I  think  that  it 
does.  I  have  not  failed  to  consider  with 
great  care  the  distinction  put  forward  by 
Lord  Justice  James  in  the  Court  of  Ap- 
peal. He  expressed  himself  satisfied  that 
"  if  the  words  had  been  giving  them  for 
the  use  of  the  railway  1  a  penny  per  ton 
per  mile,'  they  could  not  probably  have 
charged  a  pro  rata  sum  for  a  fraction ; 
there  would  have  been  no  words  in  the 
grant  giving  them  a  halfpenny  for  half  a 
mile,  and  the  absence  of  those  words  could 
not  probably  have  been  supplied  by  im- 
plication." So  far,  then,  the  Lord  Jus- 
tice's opinion  coincides  with  that  which 
I  have  just  expressed  as  to  the  exclusion 
of  any  rateable  charge  in  the  definition, 
strictly  construed,  of  the  toll  whioh  is  not 
to  be  exceeded.  "  But,"  says  the  Lord 
Justice,  "the  words  enable  them  to  fix 
their  own  charge  within  certain  limits  for 
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the  use  of  any  part  of  their  railway.  Can 
it  be  said  that  hi  fixing  a  halfpenny  for 
half  a  mile  they  have  exceeded  a  penny 
per  mile  ?  "  And  he  then  goes  on  to  ex- 
press his  opinion  that  in  this  view  of  the 
matter  the  limit  had  not  been  exceeded 
by  the  imposition  of  a  fractional  charge. 

The  Lord  Justice's  reasoning,  as  I 
understand  it,  is  based  upon  the  intro- 
duction into  the  clause  of  the  words  "  or 
any  part  thereof,"  when  speaking  of  the 
railway,  which  words  he  considers  suffi- 
cient to  confer  upon  the  company  the 
right  to  make  a  charge  for  part  of  a  mile. 
But  if  the  true  meaning  of  the  words 
"per  ton  per  mile"  does  not  include 
fractions  of  tons  or  miles,  the  application 
of  these  words  by  the  context  of  the  clause 
to  the  railway,  "  or  any  part  thereof," 
can  only,  as  it  seems  to  me,  extend  the 
toll  to  such  "  part  thereof  "  as  consists  of 
completed  miles.  In  other  words,  it  is,  I 
think,  more  reasonable  to  limit  the  gene- 
rality of  the  words  "  or  any  part  thereof  " 
by  tie  definition  of  the  toll  which  is  pre- 
cisely described,  than  to  extend  the  toll 
beyond  that  description  by  words  whioh 
may  be  easily  so  read  as  to  conform  to 
it 

In  the  course  of  the  argument  another 
distinction  was  insisted  upon.  It  was 
urged  that  although  power  to  take  a  spe- 
cific toll  described  as  "  per  ton  per  mile  " 
would  not  include  fractions,  yet  that  a 
power  to  fix  a  toll  which  did  not  exceed 
a  toll  "  per  ton  per  mile  "  might  be  law- 
fully exercised  by  fixing  a  toS  which  did 
not  include  fractions.  I  feel  unable  to 
rest  upon  what  seems  to  me  so  thin  a  dis- 
tinction. Whatever  a  toll  "  per  ton  per 
mile  "  may  mean,  it  must,  I  think,  mean 
the  same  thing,  whether  it  is  expressed 
as  a  toll  which  may  be  taken,  or  as  a  toll 
which  may  not  be  exceeded ;  and  agree- 
ing as  I  do  with  the  Lord  Justice  James, 
that  such  a  definition,  if  found  in  the 
grant  of  a  toll,  would  not  carry  with  it  a 
right  to  charge  for  fractions,  so  neither 
has  it  that  effect  when  used  as  the  de- 
scription of  a  toll  the  limits  of  which  are 
not  to  be  exceeded. 

So  far  upon  the  construction  of  section 
104,  if  it  had  stood  alone.  But  section 
105  appears  to  me  to  point  strongly  in 
the  same  direction.  In  section  105  cer- 
Vou  49.— Q.B.,  O.P.  &  Exch. 


tain  regulations  are  declared  to  be  appli- 
cable to  the  fixing  of  the  tolls  under 
section  104.  These  regulations  are,  that 
for  goods  carried  on  the  railway  for  a  less 
distance  than  four  miles  the  company  may 
make  certain  special  charges  for  stopping, 
loading  and  unloading,  and  that  "  for  a 
fraction  of  a  mile  beyond  four  miles  "  the 
company  may  demand  "  for  such  fraction 
of  a  mile  in  proportion  to  the  number  of 
quarters  of  a  mile  contained  therein ;  and 
if  there  be  a  fraction  of  a  quarter  of  a 
mile,  such  fraction  shall  be  deemed  to  be 
a  quarter  of  a  mile." 

A  broad  distinction  is  therefore  taken 
between  a  distance  of  four  miles  or  less 
and  any  distance  beyond  four  miles.  For 
the  longer  distance  power  to  charge  for 
fractions  of  a  mile  is  expressly  given  in 
the  form  whioh  is  usual  in  Acts  relating 
to  railways,  while  for  the  shorter  distance 
no  provision  of  the  kind  is  made. 

When  to  this  it  is  added,  that  in  the 
previous  Acts  of  Parliament  by  which 
the  works  ultimately  represented  by  this 
railway  company  have  been  authorised  a 
provision  has  been  uniformly  inserted  for 
fractions  of  weight  or  distance,  and  ex- 
press powers  granted  for  making  them 
the  subject  of  charge,  the  omission  to 
oonfer  any  such  power  for  this  particular 
short  distance  of  four  miles,  in  respect  of 
which  other  and  unusual  charges  are 
authorised,  looks  very  like  an  intention 
on  the  part  of  Parliament  to  withhold  it. 
The  Acts  to  whioh  I  refer  are  the  32 
Geo.  2.  c.  102.  s.  91,  which  gives  power 
to  charge  per  ton  per  mile,  "  and  so  in 
proportion,  Ac.,  and  the  statute  42  Geo. 
8.  c.  115,  whioh  by  section  28  gives  ex- 
press power  to  charge  for  fractions  of  a 
mile  in  a  similar  form  to  that  whioh  is 
found  as  applicable  to  distances  beyond 
four  miles  in  the  statute  now  under  dis- 
cussion. 

The  conclusion,  therefore,  at  whioh  I 
arrive  is  this,  that  no  express  power  has 
been  conferred  upon  this  company  to  fix 
a  toll  for  fractions  of  a  mile  within  the 
distance  of  four  miles,  and  that  such  a 
power  ought  not  to  be  supplied  by  intend- 
ment or  implication. 

This  appeal  ought,  therefore,  in  my 
opinion,  to  be  allowed,  and  the  judgment 
of  the  Court  below  reversed. 
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Lord  O'Haqan. — On  the  question  as  to 
the  right  to  enforce  charges  for  stoppage, 
loading  and  unloading,  without  previous 
publication,  the  Exchequer,  the  Exchequer 
Chamber  and  the  Court  of  Appeal  were 
of  the  same  mind,  and  I  believe  your 
Lordships  all  agree  with  them.  The 
shifting  and  uncertain  nature  of  those 
charges  makes  previous  specification  of 
them  manifestly  impracticable.  The 
obligation  to  publish  must  apply  to  claims 
capable  of  being  appreciated  and  pre- 
scribed beforehand,  and  the  words  of  the 
statute  are  not  inconsistent  with  the 
reasonable  view  that  it  should  be  limited 
to  them.  On  this  point  I  need  say  no 
more. 

The  more  difficult  question  arises  as  to 
the  construction  of  the  104th  and  105th 
sections  of  the  respondents'  Act,  and  on 
the  one  point  really  in  controversy  we 
are  not  assisted  to  a  conclusion  by  any 
unanimity  or  even  preponderance  of 
opinion  amongst  the  learned  Judges  who 
have  had  occasion  to  consider  it.  For 
although  the  formal  judgment  of  the 
Exchequer  and  the  Exchequer  Chamber 
has  been  in  favour  of  the  respondents,  and 
that  judgment  has  been  sustained  in  the 
Court  of  Appeal  by  Lord  Justice  James 
and  Lord  Justice  Baggallay,  the  adverse 
view  of  Lord  Justice  Mellish  is  not  en- 
countered by  any  previous  decision — the 
former  rulings  having  been  made  merely 
on  concession  and  consent — whilst  it  is 
supported  by  Mr.  Baron  Bramwell,  who 
appears  to  have  held  that,  under  the 
legislation  with  which  we  have  to  deal, 
the  respondents  were  not  entitled  to 
charge  for  a  fractional  part  of  a  mile.  For 
that  learned  Judge  I  have  much  respect, 
and  before  I  proceed  to  state  briefly  the 
grounds  of  my  concurrence  with  him  and 
Lord  Justice  Mellish,  I  shall  cite  a  pas- 
sage from  his  judgment  in  the  Court  of 
Exchequer,  to  which  attention  was  not 
called  in  the  course  of  the  argument. 
After  disposing  of  questions  not  now 
in  dispute,  he  says,  "  Now  we  come  to 
the  answer  to  the  second  question,  which 
is,  '  whether  the  plaintiffs  are  entitled  to 
charge  the  defendants  the  railway  toll  and 
locomotive  toll,  or  either,  and  which  of 
them,  for  any,  and  if  so,  what  fractional 
part  of  a  mile  traversed  by  the  defend- 


ants' tracks  ?  '    If  I  had  to  answer  that 

auestion  as  it  is  put,  without  reference  to 
le  admission  that  is  to  be  made,  I  should 
be  under  a  difficulty ;  and  I  really  most 
state  it,  because  it  is  a  difficulty  I  feel, 
and  it  is  right  I  should  give  expression  to 
it.  I  should  not  be  stating  the  truth  if 
I  said  I  thought  they  were."  After 
reading  the  105th  section,  he  adds,  "  One 
would  think  that  this  power,  given  to 
them  where  it  was  beyond  four  miles,  was 
not  given  to  them,  or  was  taken  away 
from  them,  if  it  otherwise  was  given  to 
them  when  it  was  under  four  miles ;  and 
when  you  come  to  consider  that  in  the 
previous  part  of  the  Act  of  Parliament, 
where  they  have  power  to  charge  tolls, 
the  power  is  not  to  charge  at  the  rate  of 
so  mnch  per  mile,  bat  to  charge  so  much 
per  mile,  it  would  certainly  look  very 
much  as  though  they  were  not  entitled 
to  charge  anything  for  fractions,  but  only 
for  whole  miles."  "  I  am  by  no  means 
sure  that  the  reasonable  charge  for  the 
expense  of  stopping,  which  is  applicable 
to  where  it  is  under  four  miles,  was 
not  intended  to  be  given  to  them  as  a 
compensation  for  their  not  being  able  to 
charge  for  the  fractionalpart  of  a  mile." 
The  other  Judges  of  the  Exchequer  acted 
on  the  concession  of  the  defendants,  and 
did  not  pronounce  any  considered  judg- 
ment of  their  own,  although  the  reasoning 
of  the  Chief  Baron  would  seem  to  me  to 
lean  to  the  result  accepted  by  Mr.  Baron 
Bramwell. 

In  approaching  the  interpretation  of 
the  statute,  I  do  not  feel  affected  by  two 
considerations  which  appear  to  have 
exerted  much  influence  on  the  judgment 
of  the  Court  of  Appeal.  The  first  of  these 
rests  on  the  undoubted  fact  that  the  con- 
struction of  the  respondents  has  been 
accepted  and  acted  on  for  many  years,  as 
well  by  freighters  and  merchants,  who 
have  paid  the  fractional  toll,  as  by  Courts 
of  justice  in  some  cases  to  which  we 
have  been  referred.  But  it  is  admitted 
that  the  matter  had  not  been  res  judicata; 
and  when,  on  consent  and  without  dis- 
cussion, it  was  arranged  according  to  the 
present  contention  of  the  respondents, 
the  expression  of  judicial  protest  which 
I  have  read  accompanied  the  pronounce- 
ment of  the  formal  ruling.   We  have  no 
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means  of  knowing  from  what  motives  the 
traders  made  the  concession  on  which  the 
Co  arte  proceeded ;  and  we  must  not  for- 
get, as  I  shall  make  appear  more  fully 
hereafter,  that  the  antecedent  statutes, 
which  affected  the  company's  railway 
and  canal,  contained  clauses  expressly 
authorising  the  fractional  charges.  Under 
them  the  payment  of  those  charges  must 
have  become  habitual,  and  they  may,  not 
unnaturally,  have  induced  the  supposition 
that  it  might  also  be  held  leviable  under 
the  latest  Act. 

The  second  consideration,  which  is  re- 
peatedly relied  on  in  the  judgment  of 
the  Lords  Justices,  is  the  unreasonable- 
ness of  supposing  that  the  Legislature 
could  have  intended  quantities  of  goods  to 
be  carried  for  nothing,  as  they  must 
sometimes  be,  if  fractional  charges  are 
not  legally  claimable.  But,  at  most,  the 
presumption  raised  by  that  consideration 
can  only  make  us  more  careful  in  ascer- 
taining the  real  meaning  of  the  Act;  and 
though  that  meaning,  rightly  appreciated, 
should  involve  such  a  result,  we  are  not 
at  liberty  to  reject  it  on  that  ground  only. 

The  respondents  had  the  preparation  of 
their  own  measure,  and  were  bound  to 
see  that  it  fitly  expressed  the  purposes  of 
Parliament.  They  were  not  forced  to 
adopt  the  Act  if  they  had  reason  to  com- 
plain of  its  harshness  or  injustice ;  and  it 
behoved  them  to  have  any  terms,  favour- 
able to  themselves  and  involving  burthens 
on  the  public,  explicitly  and  unequivocally 
stated.  If  they  have  not  done  so  tho 
fault  is  theirs,  and  they  must  take  the 
consequences. 

But  besides,  as  has  been  obsorvod  both 
by  Lord  Justico  Mollish  and  by  Mr. 
Baron  B  ram  well,  the  insertion  of  the 
clause  as  to  claiming  for  stoppages,  Ac., 
in  tho  company's  interest,  may  have  boon 
mado  to  compensate  for  the  denial  of  the 
fractional  charges  under  the  four  miles, 
within  which  they  were  to  enjoy  that 
new  and  important  privilege.  The  sug- 
gested substitution  might  perhaps  have 
been  fairly  made  by  Parliament  and 
wisely  assented  to  by  the  company,  and 
we  have  no  ground  for  saying  that  it  was 
not.  I  do  not  think  we  need  to  discuss 
or  decide  the  question  as  to  recovery  on  a 
tguantwm  meruit.   I  prefer  to  rest  on  the 
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grounds  I  have  stated,  as  showing  that 
this  second  consideration  is  not  decisive 
on  the  legal  issue  as  to  the  construction 
of  the  clauses. 

But  there  is  a  third  consideration 
which  seems  to  me  of  much  materiality 
with  reference  to  that  construction.  The 
statute  immediately  before  us  is  only,  as 
I  have  said,  the  last  of  a  series,  all  in 
pari  materia^  and  all  directly  dealing  with 
the  works  of  the  respondents  and  their 
relations  to  the  public.  They  should, 
therefore,  according  to  a  familiar  principle, 
be  read  together ;  and  when  we  find  the 
right  to  make  fractional  charges  and  take 
proportionate  tolls,  expressly  given  in  all 
of  them  but  the  last,  we  are  bound,  I 
think,  to  notice  the  significant  omission. 
We  must  find,  if  we  can,  some  better 
reason  for  it  than  the  oversight  or  error 
of  the  Legislature ;  and  we  may  recog- 
nise such  a  reason  when  we  see,  in  the 
added  provision  for'  stoppage,  an  ap- 
parent compensation  for  tho  lost  power 
of  charging  for  less  than  a  mile. 

If,  after  tho  words  "  per  ton  per  mile 
not  exceeding  three  farthings,"  the  words 
"  and  so  in  proportion  "  had  been  intro- 
duced, as  in  the  preceding  Acts,  the  con- 
troverted right  would  have  been  be- 
yond dispute ;  and  is  it  unreasonable  to 
presume  that  they  were  not  inserted,  be- 
cause the  proportionate  claim  was  not 
meant  to  be  allowed  ? 

Reading,  then,  the  104th  section  in 
connection  with  the  previous  legislation, 
and  the  provisions  of  the  105th,  and 
finding  that  it  gives  power  to  charge 
merely  "  per  ton  per  mile,"  there  appears 
to  mo  to  be  nothing  startling  in  the  as- 
sertion that  the  charge  was  to  be  for  an 
entire  mile,  and  not  rateably  or  for  a 
portion  of  a  mile ;  and  I  do  not  think  it 
is  made  so  by  the  preceding  words  "  not 
exceeding  the  following  "  and  "  upon  the 
railway  or  any  part  thereof ; "  for  if  it 
was  intended  that  the  subject-matter  of 
the  charge  should  be  merely  carriage  for 
a  full  mile,  the  excess  forbidden  would 
apply  only  to  that  mile,  and  "  the  part  of 
the  railway "  must  be  suoh  a  part  as 
would  comprise  at  least  a  mile.  In  one 
sense,  by  fixing  a  halfpenny  for  half-a- 
mile,  the  respondents  would  not  exceed 
a  penny  per  mile,  but  if  their  power  to 
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charge  only  extended  to  the  whole  mile, 
and  only  to  a  part  of  the  line  comprising 
a  mile,  they  opuld  not  exercise  it  as  to 
smaller  portions  merely  because  they 
might  halve  the  toll.  Whether  or  no 
the  power  was  so  limited  is  the  question; 
and  it  seems  to  me  very  like  a  petitio 
priiusipii  to  reason  on  the  assumption 
that  it  was  not. 

I  do  not  affirm  that  the  construction 
of  the  104th  section  is  free  from  diffi- 
culty. On  the  contrary,  I  agree  with  Lord 
Justice  Mellish  that  there  is  "  considerable 
ambiguity"  about  it,  and  I  cannot  say 
that,  to  my  mind,  that  ambiguity  has 
been  removed  by  the  argument  we  have 
heard  on  the  use  of  the  preposition 
"  per."  In  certain  instances  its  meaning 
may  involve  rateability  or  proportion,  but 
Lord  Justice  James,  who  relies  upon  this 
point,  seems  to  me  to  supply  an  answer 
to  it  when  he  admits  that  if  the  section 
had  merely  given  for  the  use  of  the  rail- 
way "a  penny  per  ton  per  mile,"  the 
company  could  not  probably  have  charged 
a  "pro  rata  "  sum  for  a  fraction.  If  so, 
the  word  "  per  "  alone  would  not  found 
the  claim  to  charge,  and  the  Lord  Jus- 
tice is  therefore  obliged  to  call  in  aid  the 
words  "  not  exceeding  "  and  "  part  of  the 
railway,"  on  the  effect  of  which  I  have 
already  observed.  For  the  reasons  I 
have  given  they  do  not  appear  to  me  at 
all  conclusive  in  favour  of  the  fractional 
charge. 

But  assuming  that  the  104th  section 
is  ambiguous  and  might  be  difficult  of 
construction,  if  we  had  nothing  else  to 
guide  us,  I  think  we  are  assisted  to  a 
reasonable  interpretation  by  the  section 
which  succeeds.  It  provides  expressly 
"for  a  fraction  of  a  mile  beyond  four 
miles  or  beyond  any  greater  number  of 
miles."  It  gives  the  respondents  power 
to  demand  tolls  on  merchandise  "for 
such  fraction  in  proportion  to  the  number 
of  quarters  of  miles  contained  therein  ;" 
and  as  to  the  carriage  of  goods  for  a  less 
distance  than  four  miles,  it  authorises 
them  to  make  a  reasonable  charge  for 
stopping,  loading  and  unloading,  but 
leaves  them  without  any  claim  for  frac- 
tions of  a  mile.  Does  not  this  express 
bestowal  of  the  power  to  charge  beyond 
tho  four  miles  involve  the  denial  of  it 


within  that  distance  P  "  The  words  seem 
to  me,"  says  Lord  Justice  Mellish,  "  ob- 
viously to  assume  that  the  company  had 
not  been  enabled  to  charge  for  a  fraction 
of  a  mile  by  the  previous  section." 
Those  words  make  a  clear  distinction  be- 
tween the  distances  within  and  beyond 
the  four  miles,  which  the  construction  of 
the  reepondente  would  nullify,  and  they 
give  different  rights  in  connexion  with 
those  differences,  which  it  would  appear 
to  confound.  The  specific  grant  of  the 
power  of  fractional  charge  in  the  105th 
section  makes  it  improbable  that  if  such 
a  grant  had  been  designed  by  the  104th, 
it  would  not  have  been  as  clearly  as  it 
might  have  been  easily  given ;  and  the 
argument  I  have  derived  from  the  pre- 
sence of  such  a  provision  in  previous 
statutes,  and  the  absence  of  it  in  that 
with  which  we  have  to  do,  appears  to  me 
to  acquire  accumulated  force  from  the 
contract  of  the  sections  in  this  respect. 

If  the  104th  section  had  given  the 
right  of  fractional  charges  in  clear  and 
express  terms,  it  might  have  been  difficult 
to  say  that  the  105th  section  took  it 
away  by  implication.  But,  as  I  have 
said,  I  do  not  think  it  was  so  given.  At 
the  utmost,  the  first  section  seems  to  me 
ambiguous,  and  open  to  two  construc- 
tions; and  we  have  from  Lord  Justice 
James  the  admission,  as  to  the  second, 
that  "  the  implication  (relied  on  by  the 
appellants)  is  no  doubt  very  strong. 
It  is  plainly  so,  and  I  cannot  believe  that 
its  strength  is  diminished  by  the  sugges- 
tion that  "  superfluous  words  "  mav  have 
been  "  carelessly  and  blunderingly  thrown 
in  or  left  in,"  or  by  the  argument  from 
"  unreasonableness,  with  which  I  have 
endeavoured  to  deal  already.  We  are,  I 
repeat,  to  take  the  language  as  we  find 
it.  We  are  not,  sitting  here  judicially, 
"  to  presume  the  intentions  of  the  Legis- 
lature, but  to  collect  them  from  the 
words  of  the  statutes."  —  Dtoarrie  on 
Statutes,  p.  703  (2nd  ed.). 

Keeping  in  mind  this  established  canon 
of  construction,  I  cannot  see  that  the 
"  very  strong  implication "  is  encoun- 
tered by  any  argument,  either  from  the 
reason  of  the  thing  or  the  language  of 
the  Act,  which  should  make  us  refuse  to 
accept  it ;  whilst  the  introduction  of  the 
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power  to  charge  for  stoppages,  Ac.,  within 
the  four  miles,  which  it  wonld  relieve 
from  proportional  tolls,,  goes  far  in  my 
opinion  to  confirm  it  and  explain  the 
motive  on  which  it  may  have  been 
grounded. 

I  believe  that  the  ambiguity  of  the 
104th  section  has  been  very  much  re- 
moved by  the  clearness  of  the  105th; 
but  if  it  still  partially  remained,  I  should 
say  that  the  rule  relied  on  by  my  noble 
and  learned  friend  who  last  addressed 
your  Lordships,  which  requires  the  im- 
position of  a  tax  or  toll  to  be  clear  and 
distinct,  and,  in  cases  of  doubt,  compels 
the  adoption  of  the  meaning  most  bene- 
ficial to  the  public,  should  be  applied  to 
this  case.  The  respondents  sought  the 
Act,  directed  the  preparation  of  it,  ob- 
tained large  powers  and  privileges  under 
it,  had  the  option  to  accept  it  or  reject 
it,  and  may  fairly  be  bound  by  a  strict 
construction  of  its  words  in  favour  of 
the  general  community.  I  think  that 
the  doctrine  which  would  so  bind  them, 
even  if  the  legislation  had  been  ambi- 
guous, settled  as  it  is  by  many  cases,  is 
wise  and  reasonable  and  ought  to  be 
maintained. 

For  these  reasons  I  am  of  opinion  that 
the  appeal  should  be  allowed  and  the 
judgment  reversed. 

Lord  Selbornb.— I  am  of  opinion,  on 
the  first  point,  that  the  office  of  the  104th 
section  of  the  Act  of 1845  is,  not  to  fix  a  ton 
and  a  mile  as  separate  units  for  the  pur- 
pose of  charge,  but  to  enable  the  respond- 
ents to  charge  such  tolls,  and  at  such  rates 
as  they  may  think  fit,  in  respect  of  the  con- 
veyance of  the  different  classes  of  goods 
therein  mentioned,  so  long  as  they  do  not 
exceed  the  maximum  rates  to  which  they 
are  thereby  entitled.  Therefore,  accord- 
ing to  the  distinction  taken  in  the  autho- 
rities cited  from  Levinz  and  Lord  Ray- 
mond, it  is  secundum  ratam,  and  not  only 
on  a  fixed  quantity  or  distance,  that  they 
may  charge ;  and  so  interpreting  the  sec- 
tion, those  authorities  are  against  the  ap- 
pellants. I  will  not  dwell  upon  the  mere 
reason  of  the  thing,  which  does  not  seem 
to  me  to  be  at  all  Favourable  to  the  appel- 
lant's construction,  I  am  content  to  rely 
upon  what  I  consider  the  proper  and 


natural  moaning  of  the  words  used.  The 
governing  words  are,  that  "  it  shall  bo 
lawful  for  the  company  to  demand  any 
tolls  for  the  use  of  tho  railway  not  ex- 
ceeding the  following."  The  considera- 
tion for  those  tolls,  here  expressed,  is  not 
the  conveyance  of  each  separate  ton  of 
goods,  but  is  "  the  use  of  the  railway  "  by 
the  person  whose  goods  are  conveyed ; 
and  what  the  respondents  may  demand 
are  "  any  tolls,"  so  long  as  they  do  not 
exceed  the  prescribed  limits.  Lord  Jus- 
tice Mellish  agreed  with  the  other  Judges 
of  the  Court  of  Appeal  in  holding  that  the 
charge  actually  made  by  the  company  did 
not  exceed  the  prescribed  limits ;  and  it 
cannot  be  disputed  that  the  railway  is 
used  as  much  when  goods  are  conveyed 
over  a  fraction  of  a  muo  as  when  they  are 
conveyed  over  an  entire  mile.  These 
governing  words  are  followed  by  others 
which  immediately  introduce  the  enume- 
ration of  tho  maximum  rates,  vie.,  "  in 
respect  of  the  tonnage  of  articles  conveyed 
upon  the  railway,  or  any  part  thereof,  as 
follows,"  shewing  (I  think)  that  a  maxi- 
mum scale  of  tonnage  rates  was  intended. 
A  tonnage  rate  is  (as  it  seems  to  me)  as 
much  applicable  to  half-a-ton  as  to  a 
whole  ton ;  and  the  same  principle  of  in- 
terpretation which  in  this  context  is  appli- 
cable to  quantity,  must  (1  conceive)  be 
equally  applicable  to  distance.  And  I 
agree  with  Lord  Justice  James  that  the 
Latin  preposition  "  per,"  as  it  is  adopted 
into  our  popular  language,  and  as  it  is 
here  used,  properly  and  primarily  signifies 
the  distribution  of  the  charge  over  tho 
whole  aggregate  weight  of  goods  for  the 
whole  aggregate  distance  that  they  are 
conveyed,  tons  and  miles  being  men- 
tioned only  as  common  measures  of  weight 
and  distance  convenient  for  the  purpose 
of  tho  measurements  which  this  maximum 
scale  would  necessarily  require.  Further 
proof  of  the  same  proposition  seems  to 
me  to  be  derived  (as  the  respondents' 
junior  counsel  pointed  out)  from  the 
words  "the  rate  of  tolls"  in  section 
106. 

The  next  questiou  is,  whether  the  105th 
section  operates  by  implication,  to  take 
away  the  right  which  (without  it)  the 
104th  section  would,  in  my  opinion,  con- 
fer, to  charge  in  respect  of  distances  less 
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than  four  miles,  for  any  fraction  of  a 
mile. 

To  raise  such  an  implication  without 
necessity  could  not,  I  think,  he  right. 
It  might  be  necessary,  if  the  105th  sec- 
tion would  not  be  sensible  and  officious 
without  it ;  but  it  is  both  sensible  and 
offic'ous,  though  no  such  implication  is 
made.  The  object  of  that  section  is  not 
to  cut  down  the  tolls  authorised  to  be 
taken  by  section  104,  but  to  superadd  cer- 
tain "  provisions  and  regulations,"  which 
"  shall  be  applicable  to  the  fixing  of  such 
tolls,  and  also  to  the  tolls  payable  for 
locomotive  power."  So  far  as  these 
"  provisions  and  regulations  "  are  appli- 
cable they  are  (of  course)  to  bo  applied, 
but  they  leave  untouched  everything  au- 
thorised by  the  preceding  section  to  which 
they  are  not  applicable.  Their  express, 
words  are  not  applicable  to  any  charge  of 
tolls  for  a  fraction  of  a  mile  when  the 
whole  distance  travelled  over  is  less  than 
four  miles.  They  do  not  regulate  or  pro- 
vide for  it,  but  noithor  do  they  prohibit 
it.  They  regulate  four  special  cases,  and 
that  always  in  such  a  way  as  to  enable  the 
respondents  to  charge  more  in  those  casos 
than  they  could  have  done  under  the 
104th  section  standing  alone.  First,  if 
the  distance  travelled  over  is  less  than 
four  miles,  there  may  be  a  charge  for 
stopping,  loading  and  unloading,  besides 
the  tolls  authorised  by  the  104th  section. 
The  words  are,  "  in  addition  to  the  pre- 
scribed tolls  for  conveyance,"  which  is 
plainly  inconsistent  with  the  supposition 
that  the  prescribed  tolls  were  (in  any  case 
in  which  this  additional  charge  might  be 
made)  to  be  less  than  they  othorwiso 
might  have  boon.  Tho  next  case  is  that 
of  conveyance  of  goods  for  any  distance 
beyond  four  miles,  in  which  case  the  com- 
pany are  by  this  clause  enabled  to  char  go 
for  a  fraction  of  a  quarter  of  a  mile  as  if 
it  were  a  full  quarter  of  a  mile — a  benefit 
which,  of  course,  they  cannot  claim  in  a 
case  (such  as  that  before  the  House)  to 
which  that  provision  is  inapplicable;  but 
it  does  not,  therefore,  follow  that  the  right 
to  charge  for  a  fraction  of  a  mile  accord- 
ing to  the  distance  (being  less  than  four 
mUos  in  the  whole)  over  which  any  goods 
may  have  been  actually  conveyed  is 
theroby  taken  away  if  given  by  the  pre- 


vious section.  The  third  case  is  that  of 
passengers,  as  to  whom  the  company  is, 
by  this  clause,  enabled  to  charge  for  every 
fraction  of  a  mile  beyond  an  integral 
number  of  miles  as  if  it  had  been  a  whole 
mile.  The  fourth  provision  relates  to  the 
measurement  of  the  quantity  of  goods 
conveyed;  it  enables  the  company  to 
charge  for  every  fraction  less  thin  a 
quarter  of  a  ton  as  if  it  were  a  whole 
quarter  of  a  ton,  without  reference  to  the 
distance  over  which  the  goods  may  have 
been  conveyed.  All  these  provisions, 
therefore,  are  in  favour  of  the  company, 
and  they  will  all  receive  full  effect  in  the 
cases  to  which  they  may  apply,  though 
they  are  not  held  to  govern,  directly  or 
by  implication,  the  case  now  before  the 
House. 

Upon  the  second  point,  I  think  it  is 
sufficient  to  say  that  I  agree  with  the 
jndgmonts  of  the  Court  below. 

My  opinion  therefore  is,  that  this  appeal 
should  bo  dismissed.  Perhaps  it  may  be 
proper  to  add,  that  I  cannot  think  it 
right  to  refuse  to  the  104th  section  what 
appears  to  mo  to  be  its  proper  effect, 
according  to  the  true  and  reasonable  con- 
struction of  its  words,  merely  because  it 
may  have  been  usual  in  other  Acts  of 
Parliament  (some  of  them  relating  to 
undertakings  now  incorporated  with  this 
railway)  to  provide  for  tho  right  to 
chargo  for  fractions  of  miles  in  express 
torms,  which  is  not  here  done,  except  in 
tho  particular  cases  regulated  by  the 
105th  section.  And  with  respect  to  the 
principle  laid  down  in  some  authorities, 
that  statutes  of  this  kind,  authorising 
tolls  to  bo  taken  by  undertakers  of  public 
works,  are  to  bo  construed  as  if  they 
wore  Taxing  Acts,  imposing  a  burden  on 
tho  subject,  and  therefore  not  to  be  ex- 
tended so  as  to  increase  that  burden 
boyond  the  strict  meaning  of  thoir  words. 
I  have  already  stated  that  I  think  it 
would  be  necessary,  in  the  present  case, 
to  place  upon  the  words  of  the  Act,  not 
their  strict  and  natural,  but  a  forced  and 
unnatural  construction,  in  order  to  arrive 
at  a  conclusion  in  the  appellant's  favour. 
If  those  authorities  were  to  be  understood 
as  meaning  more  than  that  express  powers 
of  taking  tolls  conferred  by  the  legislature 
are  not  to  bo  extended  by  any  unnecessary 
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implication  beyond  the  fair  and  natural 
import  of  the  words  used,  I  should  doubt 
whether  they  were  sound  in  principle, 
or  binding  on  this  House. 

Thi  Lord  Chancellor. — Your  Lord- 
ships being  equally  divided  in  opinion,  of 
coarse,  according  to  the  ancient  rule, 
the  question  that  the  decree  appealed 
against  be  reversed,  will  be  determined 
in  the  negative.  I  am  anxious  to  say  a 
word  upon  the  subject  of  costs,  more 
particularly  because  I  observe  that  in  a 
case  in  this  House  a  few  years  ago,  the 
case  of  Anderson  v.  Moriee  (8),  a  qnestion 
was  raised  as  to  costs  in  the  case  of  an 
appeal,  where  the  numbers  for  affirming 
and  for  reversing  the  judgment  appealed 
against  were  equal.  I  did  not  myself 
take  part  in  that,  decision,  but  I  observe 
that  what  was  ultimately  done  was  that 
nothing  was  said  in  the  order  upon  the 
subject  of  costs.  Some  observations, 
however,  then  fell  from  some  members 
of  your  Lordships'  House,  which  appear 
to  give  countenance  to  the  idea  that  the 
reason  why  nothing  is  said  about  costs 
when  there  is  an  equal  division  of  votes 
is,  that  it  is  somewhat  contrary  to  justice 
or  to  the  practice  of  the  House,  to  give 
costs  where  there  is  any  division  of 
opinion.  Now,  I  apprehend  that  that  is 
not  at  all  the  principle  upon  which  your 
Lordships  proceed  m  a  case  like  the 
present  There  are  upon  these  occasions 
always  two  separate  motions  proposed  to 
the  House.  The  first  is  the  motion  that 
the  decree  appealed  against  be  reversed. 
That  motion  may  be  rejected  by  a  ma- 
jority, or  it  may  be  carried  by  a  majority, 
or  the  numbers  of  contents  and  not-con- 
ten  ta  may  be  equal,  and  thereupon  the 
decree  stands  affirmed.     But  in  all  these 


if  anything  is  to  be  said  about 
costs,  a  second  motion  is  necessary.  For 
example,  if  a  decree  stands  affirmed  and 
the  appeal  is  dismissed,  and  if  it  is  de- 
sired that  the  appellant  should  be  ordered 
to  pay  costs,  a  farther  motion  must  then 
be  made  that  the  appeal  be  dismissed 
with  costs,  not  for  the  purpose  of  obtain, 
ing  the  dismissal  of  the  appeal,  for  that 

(8)  46  Law  J.  Sep.  CP.  11 ;  Law  Rep.  1  App. 
Cat.  713. 


has  been  done  by  the  first  motion,  butforthe 
purpose  of  ordering  the  costs  to  be  paid 
for  by  the  appellant.  Now  it  is  obvious 
that  if  your  Lordships  are  divided  upon 
the  first  motion,  and  the  votes  for  revers- 
ing the  decree  and  for  affirming  it  are 
equal,  and  the  decree  stands  affirmed 
merely  on  account  of  the  ancient  rule 
that  the  presumption  is  in  favour  of  the 
negative,  the  result  of  a  second  motion 
that  the  appeal  be  dismissed  with  costs, 
would  be  (unless,  which  is  not  to  be 
supposed,  the  minds  of  some  of  your 
Lordships  were  to  change  in  the  interval) 
that  the  numbers  would  again  be  equally 
divided  upon  the  second  motion,  and  the 
presumption  would  again  be  in  favour  of 
the  negative,  and  therefore  the  motion 
for  ordering  the  costs  to  be  paid  by  the 
appellant  would  not  be  carried,  conse- 
quently the  effect  would  be  the  same 
as  if  nothing  were  said  about  costs.  I 
am  anxious  to  guard  against  the  idea 
going  abroad  among  the  public  that  ,  the 
reason  is  the  division  of  opinion,  for 
there  might  well  be  a  division  of  opinion 
amongst  your  Lordships,  and  yet  be  an 
order  that  the  appellant  was  to  pay  the 
costs.  The  true  reason  is  that,  in  such  a 
case  as  I  have  supposed,  a  motion  order- 
ing the  appellant  to  pay  costs  conld  not 
be  carried. 

Lord  Sblborne. — It  is  not  necessary 
for  me  to  say  anything  in  addition  to 
what  my  noble  and  learned  friend  has 
just  stated ;  but  perhaps  it  may  be  con- 
venient for  me  to  observe  that  that  is 
precisely  what  I  myself  understood.  I 
was  a  party  to  that  discussion  to  which 
my  noble  and  learned  friend  has  alluded, 
and  while  I  should  not  have  been  unwill- 
ing, if  I  had  been  very  much  pressed  to 
do  so,  to  waive  my  particular  vote  so  as 
to  create  a  majority,  yet  I  was  not  anxious 
to  do  so,  and  I  pointed  out  that  which  my 
noble  and  learned  friend  has  now  said, 
namely,  that  there  are  two  motions,  and 
that  the  rule  that,  where  the  votes  are 
equal,  the  presumption  is  in  favour  of  the 
negative,  would  apply  to  the  motion 
ordering  costs  to  be  paid,  as  well  as  to 
the  motion  for  the  reversal  of  the  judg- 
ment, and  would  have  effects  which  are 
really  consistent  in  principle,  though  a 
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first  sight  they  might  appear  otherwise, 
namely,  that  the  judgment  under  appeal 
is  affirmed  on  the  first  motion,  but  that 
the  costs  are  not  given  as  against  the 
appellant  on  the  second. 

Judgment  appealed  against  affirmed 
and  appeal  dismissed. 


Solicitors— Hunt  &  Son,  agents  for  C.  B.  Fox, 
Newport,  for  appellant ;  Thomas  White  &  Sons, 
agents  for  H.  9.  Gustard,  Newport,  for  respon- 
dents. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.        1  THE  MAYOR,  ETC.,  OF  LONDON 
N07.  18,  21.  J       V.  LOW  AND  ANOTHER. 

Ancient  Market — Cattle — Tolls — Lairs 
for  Reception  of  Cattle — Right  to  collect 
Tolls  within  Limits  of  Market — Metropo- 
litan Market  Act,  1857  (20  $  21  Vict.  c. 
135),  s.  15 — Opening  of  u  new  Market  " 
— Disturbance — Right  by  Prescription. 

The  plaintiffs  were,  down  to  1855,  seised 
in  fee  of  an  ancient  market  for  the  sale  of 
cattle,  known  as  Smithfield  Market,  and 
were  entitled  to  certain  tolls  in  respect  of 
cattle  exposed  for  sale  in  the  market.  In 
1855  the  Smithfield  Market  was,  under  the 
authority  of  an  Act  of  Parliament,  removed 
to  Islington;  but  all  privileges  were  ex- 
pressly preserved  to  the  plaintiffs,  and  it 
was  enacted  that  no  new  market  for  the 
sale  of  cattle  should  be  opened  within  a 
distance  of  seven  miles  from  St.  PauVs 
Cathedral,  in  the  City  of  London.  One  of 
the  defendants  became  in  1854  lessee  of  cer- 
tain premises  about  six  hundred  yards  dis- 
tant from  the  Islington  market,  and  within 
the  distance  of  seven  miles  from  St.  Paul's 
Cathedral,  and  converted  them  into  lairs 
and  receptacles  for  cattle,  containing  accom- 
modation for  about  four  hundred  head.  Some 
of  the  cattle  were  from  time  to  time  sold  by 
the  defendants  upon  the  premises  between 
the  market  days,  which  were  held  on  Mon- 
days and  Thursdays.  Beyond  a  uniform 
charge  for  lairage,  there  was  nothing  in  the 
nature  of  a  toll  upon  sales  effected  by  other 
persons  than  the  defendants;  but  where 
the  defendants  themselves  acted  as  sales. 
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men,  they  charged  the  same  commission  as 
if  the  cattle  had  been  sold  in  the  plaintiffs' 
market.  The  cattle  thus  sold  in  the  inter- 
val between  the  two  markets  would,  if  there 
had  been  no  opportunity  for  sale  between 
the  two  markets,  have  found  their  way  to 
and  have  been  sold  in  the  market  of  the 
plaintiffs : — 

Held,  on  the  above  facts,  that  an  action 
was  maintainable  against  the  defendants  for 
a  disturbance  of  the  plaintiffs'  market. 

This  was  an  action  brought  by  the 
plaintiffs,  as  owners  of  a  market  for  the 
sale  of  cattle,  against  the  defendants,  for 
an  alleged  breach  of  the  15th  section  of 
the  Metropolitan  Market  Act,  1857,  and 
for  alleged  disturbance  of  a  market  of 
the  plaintiffs.  The  case  came  on  for 
trial  before  the  Lord  Chief  Baron  on  the 
12th  of  July,  1878,  when  by  consent  a  ver- 
dict was  found  for  the  plaintiffs,  subject 
to  a  Special  Case,  of  which  the  following 
is  the  material  portion : — 

The  plaintiffs  were  from  time  where- 
of the  memory  of  man  runneth  not  to 
the  contrary,  and  down  to  the  12th  of 
June,  1855,  seised  in  fee  of  an  ancient 
market  for  the  sale  of  live  cattle,  horses, 
sheep  and  pigs,  called  Smithfield  Mar- 
ket. 

King  Edward  the  Third,  by  a  char- 
ter dated  the  6th  of  March,  1326  (1 
Edw.  3),  made  and  passed  with  the 
consent  of  Parliament,  granted  and  con- 
firmed unto  the  citizens  of  the  City  of 
London,  that  no  market  from  thenceforth 
should  be  granted  by  his  said  Majesty  or 
his  heirs  to  any  within  seven  miles  in 
circuit  of  the  said  city. 

This  charter  has  been  oonfirmed  by 
subsequent  charters,  and  recognised  and 
confirmed  by  Acts  of  Parliament. 

By  an  Act  of  14  &  15  Vict.  o.  61, 
after  reciting  that  for  preventing  the 
evils  attendant  on  the  holding  of  the 
market  now  holden  in  Smithfield,  it  is 
desirable  that  in  lieu  thereof  a  more 
spacious  cattle  market,  with  a  meat  mar- 
ket and  conveniences  connected  there- 
with, should  be  provided  in  a  suitable 
place  more  distant  from  the  centre  of 
the  metropolis,  it  was  enacted  (section  1) 
that  it  should  "be  lawful  for  her  Ma- 
jesty, after  the  expiration  of  six  calendar 
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months  from  the  passing  of  this  Act,  in 
case  the  mayor,  aldermen  and  commons 
of  the  City  of  London  have  not  in  the 
meantime  signified  in  manner  herein- 
after mentioned  their  desire  to  undertake 
the  execution  of  this  Act"  to  appoint 
commissioners  for  the  purpose. 

By  section  3  it  was  enacted,  "  It 
shall  be  lawful  for  the  commissioners  to 
provide,  build  and  maintain  in  such  situ- 
ation as  may  appear  to  them  convenient 
for  the  purpose,  and  as  may  be  approved 
of  by  one  of  her  Majesty's  principal  Sec- 
retaries of  State,  places  for  holding  a 
cattle  market  in  lieu  of  the  market  now 
holden  in  Smithfield,  and  a  meat  market, 
with  slaughterhouses  and  lairs  for  cattle 
brought  to  such  cattle  market,  or  in- 
tended to  be  slaughtered  in  such  slaugh- 
terhouses, and  to  provide,  build  and 
maintain  such  pen  stalls,  shops,  buildings 
and  conveniences  for  the  purposes  of  the 
said  markets,  slaughterhouses  and  lairs, 
as  the  commissioners  may  think  neces- 
sary. 

By  section  6  it  was  enacted,  "It 
shall  be  lawful  for  the  commissioners 
from  time  to  time  to  make  bye-laws 
for  fixing;  or  altering  the  days  upon  which 
the  market  is  to  be  holden  under  this 
Act  shall  and  may  be  held,"  and  for  a 
variety  of  other  specified  purposes.  Such 
bye-laws  were  to  be  approved  by  a  Sec- 
retary of  State,  and  published  in  the 
manner  directed. 

By  sections  37  and  38  provisions 
were  made  as  to  the  manner  in  which 
the  mayor,  aldermen  and  commons  of 
the  City  of  London  should  signify  their 
desire  to  undertake  the  execution  of  the 
Act,  and  with  certain  modifications  not 
now  material,  it  was  enacted  that  in  case 
of  their  so  doing,  the  powers  and  duties 
which  under  that  Act  would  be  vested  in 
the  commissioners,  if  appointed,  should 
be  exercised  and  performed  by  the  said 
mayor,  aldermen  and  commons. 

The  plaintiffs,  within  the  prescribed 
period  and  in  the  prescribed  manner, 
signified  their  desire  to  undertake  the 
execution  of  the  Act,  and  in  pursu- 
ance thereof  and  in  conformity  with  the 
powers  and  provisions  of  the  Act,  pur- 
chased a  sits  for  and  erected  and  estab- 
lished a  cattle  market  for  the  metropolis 
Vou  49.-Q.B.,  CP.  *  Exch. 


in  lieu  of  the  market  theretofore  held  at 
Smithfield,  together  with  a  meat  market 
and  slaughterhouses  and  lairs  for  cattle 
brought  to  such  cattle  market,  or  in- 
tended to  be  slaughtered  in  such  slaugh- 
terhouses, and  expended  in  the  forma- 
tion of  the  said  markets,  and  in  the 
erection  of  lairs  and  slaughterhouses,  of 
taverns,  public-houses  and  other  build- 
ings and  conveniences  connected  with 
the  said  market,  the  sum  of  440,0002., 
which  they  borrowed  upon  the  credit 
of  the  several  tolls,  dues,  rents  and  pay- 
ments receivable  under  the  said  Act,  and 
upon  the  estates  and  revenues  of  the 
plaintiffs. 

The  new  market,  being  the  market 
now  held  at  Islington,  was  opened  on  the 
first  market-day  after  the  12th  of  June, 
1855. 

By  the  20  &  21  Vict  o.  135  (Me- 
tropolitan Market  Act,  1857),  the  Act  of 
14  <fc  15  Vict.  c.  61  was  repealed,  and 
further  powers  for  the  management  and 
control  of  the  market  and  its  accesso- 
ries, and  for  the  making  of  bye-laws,  were 
vested  in  the  plaintiffs. 

Section  15  of  the  same  Act  is  as 
follows: — "Smithfield  Market  having 
under  the  provisions  of  the  first  recited 
Act  (14  &  15  Vict.  c.  61)  ceased  to  be  a 
market  for  the  sale  of  cattle  and  horses, 
the  repeal  of  such  Act  shall  not  authorise 
or  empower,  or  be  deemed  or  construed 
to  authorise  or  empower,  the  using  of  the 
site  thereof  or  of  any  part  thereof  as  a  mar- 
ket for  the  sale  of  cattle  and  horses,  and 
no  new  market  for  the  sale  of  cattle  or 
horses  shall  be  opened  in  the  cities  of 
London  or  Westminster  or  the  liberties 
thereof,  or  in  the  borough  of  Southwark, 
or  at  any  place  distant  less  than  seven 
miles  in  a  straight  line  from  St.  Paul's 
Cathedral,  in  the  city  of  London." 

The  bye-laws  at  present  in  force, 
made  under  the  Act  of  1857,  accompany 
and  form  part  of  this  case.  They 
provide  that  a  market  for  the  sale  of 
cattle  shall  be  held  in  the  market  provided 
by  the  plaintiffs  under  the  Metropolitan 
Market  Act,- 1857,  on  Monday  and  Thurs- 
day in  every  week,  and  on  Friday  in  every 
week  for  the  sale  of  horses,  mules  and 
asses.  It  is  provided  by  one  of  such  bye- 
laws  (the  11th)  that  it  shall  be  lawful 
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for  the  clerk  of  the  market,  at  his  discre- 
tion, to  allow  cattle  in  the  lairs  of  the 
said  market  to  be  sold  there  on  non- 
market-days,  and  sales  of  cattle  have 
frequently  taken  place  nnder  this  bye-law, 
in  respect  of  which  the  plaintiffs  have 
received  the  same  tolls  as  if  the  sales  had 
taken  place  in  the  regular  market. 

The  plaintiffs  have  provided  suffi- 
cient accommodation  in  the  way  of  lair- 
age  and  other  conveniences  for  all  the 
cattle  coming  for  the  purpose  of  sale 
within  the  area  of  the  franchise  of  the 
plaintiffs,  and  for  the  wants  of  drovers, 
salesmen  and  others  concerned  in  such 
transactions. 

In  the  month  of  September,  1854, 
the  defendant,  John  Low  the  elder,  be- 
came lessee  for  the  term  now  unexpired 
of  certain  premises  in  the  York  Road, 
Belle  Isle,  situate  at  a  distance  of  about 
600  yards  from  the  Islington  market  of  the 
plaintiffs,  and  within  seven  miles  of  St. 
Paul's  Cathedral.  These  premises  com- 
prised a  large  area  upon  which  were  then 
some  unfinished  buildings,  which  he  con- 
verted into  lairs  and  receptacles  for  cattle, 
containing  accommodation  for  about  400 
head  of  cattle.  The  defendant,  John  Low 
the  elder,  was  during  the  period  to  which 
this  action  relates  in  the  habit-of  receiving 
in  these  lairs  the  cattle  of  persons  who 
had  cattle  for  sale,  and  charging  in  respect 
of  them  so  much  a  night  for  food  and 
lodging.  Some  of  such  cattle  were  im- 
ported from  foreign  countries,  some  were 
English  and  were  brought  by  railway  or 
driven  on  foot.  Some  of  them  were  con- 
signed to  the  defendants  (who  were  in 
partnership  as  cattle  salesmen  in  the  Me- 
tropolitan market)  for  sale  on  commis- 
sion. Some  were  merely  laired  there  by 
their  owners  or  salesmen  (other  than  the 
defendants)  to  whom  they  were  consigned. 
The  term  "cattle"  as  used  in  this  case 
includes  milch  cows. 

The  majority  of  snoh  cattle  were 
driven  from  the  said  premises  of  the  de- 
fendant, John  Low  the  elder,  to  the  cattle 
market  of  the  plaintiffs  and  there  sold. 
But  some  were  sold  on  the  said  premises 
before  the  holding  of  the  market  of  the 
plaintiffs  in  the  interval  between  that 
market  and  the  next. 

Such  sales  upon  the  premises  of  the 


defendant,  John  Low  the  elder,  were  of 
two  kinds.  In  some  instances  the  cattle 
were  sold  by  the  owners  or  the  salesman 
(other  than  the  defendants)  to  whom 
they  were  oonsigned.  In  others  the  de- 
fendants themselves  effected  sales  upon 
commission  for  persons  who  had  oonsigned 
the  cattle  to  them  for  sale. 

Snch  sales  were  in  all  instances  by 
private  contract  and  not  bypablic  anotion. 
The  persons  to  whom  they  were  made 
were,  as  a  general  rule,  persons  accus- 
tomed to  frequent  the  market  of  the 
plaintiffs. 

No  charge  was  made  by  the  de- 
fendant, John  Low  the  elder,  in  the 
nature  of  a  toll  upon  sales  effected  upon 
his  premises  by  persons  other  than  him- 
self and  his  co-defendant,  John  Low  the 
younger.  The  defendant,  John  Low  the 
elder,  made  one  uniform  charge  for  lair- 
age  and  fodder,  which  was  the  same 
whether  or  not  the  cattle  were  sold  there 
or  elsewhere.  With  respect  to  cattle 
consigned  for  sale  to  the  defendants,  and 
by  them  sold,  not  in  the  market  of  the 
plaintiffs,  but  upon  the  premises  of  the 
defendant,  John  Low  the  elder,  the  de- 
fendants charged  and  received  the  same 
commission  as  if  the  cattle  had  been  sold 
in  the  market  of  the  plaintiffs,  and  the 
commission  upon  such  sales  was  dealt 
with  between  the  two  defendants  in  the 
same  manner  in  all  respects  as  if  the  sales 
had  taken  place  in  the  market  of  the 
plaintiffs.  The  defendant,  John  Low  the 
younger,  had  no  interest  in  the  lairs  nor 
in  the  business  of  lairage  there  carried 
on,  and  he  did  not  interfere  in  any  way 
in  such  business. 

The  cattle  thus  sold  in  the  interval 
between  the  two  markets  would,  if  there 
had  been  no  opportunity  for  sale  between 
the  two  markets,  have  found  their  way 
into  and  have  been  sold  in  the  market  of 
the  plaintiffs,  and  the  loss  incurred  by 
the  consequent  delay  would  have  fallen 
primarily  upon  the  owners  of  the  cattle. 

As  far  back  as  living  memory  goes, 
and  down  to  the  time  of  the  closing  of 
Smithfield  Market,  there  were  within  the 
distance  of  seven  miles  from  St  Paul's 
Cathedral  at  least  thirteen  lairs  where 
business  was  carried  on  in  the  same 
manner  as  described  in  the  foregoing 
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paragraphs.  Some  of  such  lairs  have  been 
closed  in  consequence  of  the  removal  of 
the  market  from  Smith  field,  and  since 
such  removal  some  others  nearer  to 
Islington  have  been  opened  by  either 
the  owners  or  lessees  of  those  that  were 
closed.  In  the  thirteen  lairs  above  men- 
tioned a  large  number  of  cattle  were 
regularly  laired,  and  the  practice  of  sell- 
ing cattle  in  the  intervals  between  one 
market  and  the  next  was  known  to  the 
servants  of  the  plaintiffs  having  the  ma- 
nagement of  Smithfield  Market.  One  of 
the  lairs  situate  close  to  the  market  had 
been  in  possession  of  John  Low  the  elder 
for  more  than  fifty  years  till  September, 
1854,  when  his  business  of  lairage  was 
removed  to  York  Road,  Belle  Isle. 

The  Court  was  to  be  at  liberty  to  draw 
inferences  of  fact.  The  questions  for  the 
opinion  of  the  Court  were — 

1.  Have  the  defendants  or  has  either  of 
them  since  the  passing  of  the  Metropolitan 
Act,  1857,  opened  a  new  market  for  the 
sale  of  cattle  ? 

2.  Have  the  plaintiffs,  since  the  pass- 
ing of  the  Metropolitan  Market  Act,  1857, 
a  right  to  sue  as  for  a  disturbance  of  their 
market  at  Common  Law  ? 

3.  Have  the  defendants  or  has  either  of 
them  disturbed  the  plaintiffs'  market  ? 

4.  Do  tho  facts  stated  establish  a  right, 
whether  arising  from  lost  grant,  or  pre- 
scription or  otherwise,  on  the  part  of  the 
defendants  or  either  of  them,  to  do  the 
acts  complained  of? 

Judgment  was  to  bo  onterod  for  the 
plaintiffs  or  for  tho  defendants,  or  either 
of  them,  according  to  the  answers  to  tho 
abovo  questions. 

Qorsi  (Benjamin  and  Edwijn  Junes  with 
him),  for  the  plaintiffs. — Tho  findings  of 
the  arbitrator  justify  the  inference  either 
that  a  new  market  has  boon  opened,  or 
that  the  defendants  have  done  acts  which 
constitute  at  Common  Law  a  disturbance 
of  the  market. 

As  regards  the  opening  of  a  "  new 
market/  it  was  expressly  provided  when 
the  market  at  Smithfield  was  closed, 
that  all  privileges  should  be  preserved  to 
the  corporation.  The  14  &  15  Vict.  c.  61. 
8.  10  enacts  "  that  no  new  market  for 
the  sale  of  cattle  or  horses  shall  be  opened 
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in  the  city  of  London  or  Westminster,  or 
the  liberties  thereof,  or  the  borough  of 
Southwark,  or  at  any  place  distant  less 
than  seven  miles  in  a  straight  line  from 
St.  Paul's  Cathedral  in  the  city  of  Lon- 
don." The  Act  of  1857  (21  &  22  Vict, 
c.  135)  repealed  14  &  15  Vict.  c.  61,  but 
re-enacted  the  10th  section  thereof,  it 
having  changed  the  subject-matter  of  the 
franchise,  but  not  the  franchise.  If, 
therefore,  the  Court  should  be  of  opinion 
that  the  defendants  have  opened  a  new 
market,  that  would  entitle  the  plaintiffs 
to  judgment. 

The  main  enquiry,  however,  involved 
here  will  be  whether  the  defendants  have 
disturbed  the  plaintiffs'  market,  and  if  bo, 
whether  they  have  established  the  right  to 
do  so.  Now  there  are  numerous  authorities 
as  to  what  acta  will  constitute  a  disturbance 
of  market  or  opening  of  a  new  market. 
The  judgment  of  Lord  Mansfield  in 
Mosley  v.  Ohadioick  (1)  almost  decides 
this  case  in  favour  of  the  plaintiffs. 
That  was  an  action  upon  the  case  brought 
against  the  defendants  for  depriving  the 
plaintiff,  who  was  seised  of  a  franchise 
tor  holding  a  market,  of  the  profits  of  his 
market  by  erecting  another  market,  in  a 
certain  place  near  the  plaintiffs'  market, 
in  which  meat  was  sold  without  any 
toll  being  taken;  and  Lord  Mansfield, 
after  dealing  with  the  authorities,  in- 
cluding? The  Prior  of  Dunstable's  Qase  (2) 
held  that  the  action  was  maintainable. 
See  also  Tentcrden's,  C.J.,  judgment  in 
Moseley  v.  If  cdker  (3).  Whenever  a  per- 
son seeks  to  take  the  benefit  of  a  market 
without  payment  of  the  toll,  that  is  a 
fraud  upon  the  market,  for  which  an 
action  will  lie — Bridglaitd  v.  Shapter  (4). 
The  finding  of  the  arbitrator  that  the 
sheep  sold  by  tho  defendants  in  those 
lairs  would  otherwise  have  found  their 
way  to  the  plaintiffs'  market  brings  the 
case  within  the  principle  laid  down  in 
Oard  v.  Ford  (5),  and  clearly  supports 
the  present  action — See  The  Mayor  of  Dor- 

(1)  7  B.  &  C.  47  note  a. 

(2)  11  Hen.  6.  19  a. 

(3)  7  B.  &  C.  at  page  61 ;  5  Law  J.  Rep.  E.B. 
at  page  861. 

(4)  6  Mee.  &  W.  875;  8  Law  J.  Rep.  Exch. 
246. 

(5)  2  Saund.  172. 
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cheater  v.  Ensor  (6)  (judgment  of  Chan- 
nell,  B.).  The  only  other  question  is, 
whether,  admitting  the  disturbance,  it  can 
be  justified  so  as  to  bar  the  present  action. 
The  defendanta  will  doubtless  cite  HoU 
craft  v.  Reel  (7),  but  no  reasons  were 
given  for  the  decisions  arrived  at  in  that 
case,  and  it  was  not  followed  in  Campbell 
v.  Wilson  (8).  They  also  cited  The 
Llandaff  and  Canton  Market  Company  v. 
Lyndon  (9),  MHole  v.  Davies  (10), 
Fearon  v.  MitcheU  (11),  and  Pope  v. 
Whalley  (12).  * 

Arthur  Charles  and  Pitt  Lewis  (Austen 
with  them),  for  the  derendants.—Until 
the  Smithfield  Market  was  abolished  tho 
city  of  London  were  in  possession  of  an 
ancient  market,  the  nature  and  rights 
incident  to  which  it  is  important  to  Dear 
iu  mind.  Prima  facie,  the  grant  of  a 
market  would  not  exclude  sales  like  these. 
The  mere  possession  of  a  market  does  not 
imply  the  right  of  preventing  individuals 
from  selling  in  their  own  shops  on  market- 
days.  The  Prior  of  Dunstable's  Case  (2) 
amounts  only  to  this,  that  a  person  shall 
not  take  the  benefit  of  the  lord's  market, 
and  the  customers  attending  it,  and  yet 

fraudulently  deprive  him  of  the  tolls  

See  judgment  of  Parke,  B.,  in  The  Mayor, 
Sfc.y  of  Macclesfield  v.  Chapman  (13).  In 
Wiltshire  v.  WiOett  (14)  it  was  held  that  a 
sale  by  auction  in  a  shop  attached  to  a 
dwelling  house  was  privileged,  and  from 
what  the  Judges  said  it  is  obvious  that 
there  can  be  no  distinction  beween  owner's 
goods  and  goods  sold  by  commission. 
If  the  contention  of  the  other  side  were 
to  prevail,  all  sale  of  horses  within  depo- 
sitories would  be  an  infringement  of  the 
plaintiffs'  market  rights.  Sales  in  the 
ordinary  course  of  business  are  allowed, 
and  if  a  person  is  possessed  of  private 

t>(?  IL1**  J'  ExdL  16  >  Rep-  * 
Exch.  835. 

(7)  1  Bos.  &  F.  400. 

(8)  3  East,  294. 

(9)  8  Com.  B.  Rep.  N.8.  615 ;  30  Lsw  J.  Rep. 
M.C.  106.  r 

n  £°l  \6„  Uw  J-      M-c- 30 ;      K«P.  1 

\i.D.  1).  OV. 

"wo1  Uw  J'      ^  170 ;  Uw  7 

(12)  6  B.  &  S.  303 ;  34  Law  J.  Rep.  M.C.  76. 

(13)  12Mfie.&W.18;  13  Law  J.  Rep.  Exch.  32. 
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premises  to  which  goods  are  sent  for  the 
purpose  of  sale  without  invitation,  then 
though  day  after  day  goods  are  sold 
which  would  otherwise  go  into  the  market, 
that  would  not  be  a  disturbance  of  the 
franchise. 

[Lush,  J. — The  question  of  whether 
there  has  been  a  disturbance  or  not  is  a 
question  of  fact] 

That  may  be,  but  whether  it  is  action- 
able or  not  is  a  question  of  law,  and  de- 
pends on  the  franchise  of  market.  The 
primary  purpose  of  lairs  is  what  their 
name  imports,  and  it  is  contended  that 
this  was  an  ancient  mode  of  carrying  on 
trade. 

[Cockbubn,  C.J. — What  do  you  call 
"  ancient  ?  "  The  expression  the  arbitrator 
used  is  "  living  memory."] 

In  Penryn  v.  Best  (15)  the  plaintiffs 
proved  the  holding  of  a  market  "  as  long 
as  living  memory  goes,"  and  the  inference 
drawn  oy  the  dourt  of  Appeal  was  that 
there  had  been  an  immemorial  enjoyment. 
The  statute  never  intended  to  interfere 
with  persons  who  carried  on  an  ancient 
trade  unless  such  trade  is  affected  by  the 
prohibition  as  being  a  "  new  market." 
The  finding  of  the  arbitrator  that "  as 
far  back  as  living  memory  goes "  these 
lairs  have  been  established  shew  that 
what  was  done  was  impliedly  authorised 
by  statute.  Again,  even  assuming  that 
what  was  done  amounted  at  common 
law  to  a  disturbance,  the  use  of  the  lairs 
has  been  sufficiently  long  to  bar  the  plain- 
tiffs' right  of  action.  In  Holcraft  v.  Heel 
(7)  it  was  held  that  the  grantee  of  a 
market  who  suffers  another  to  erect  a 
market  in  his  neighbourhood  and  to  use 
it  for  a  space  of  twenty-three  years  with- 
out interruption  was  by  such  user  barred 
of  his  action  on  the  case  for  disturbance 
of  his  market. 

[Lush,  J. — The  authority  for  that 
proposition  rests  merely  on  a  dictum  of 
Erie,  G.J.,  and  no  reasons  are  given.] 

In  Campbell  v.  Wilson  (8)  twenty 
years'  user  was  held  sufficient  to  presume 
a  grant,  and  Lord  Ellenborongh  in  hia 
judgment  says — "  It  might,  indeed,  be 
too  much  to  say,  in  Holcraft  v.  Heel  (7), 
that  the  adverse  use  of  the  neighbouring 

(15)  48  Law  J.  Rep.  Exch.  lol ;  Law  Rep.  3 
Ex.  D.  292. 
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market  for  twenty  years  was  a  bar  to  the 
action  by  the  grantee  of  the  Crown,"  but 
the  meaning  of  the  Conrt  probably  was, 
as  said  by  Le  Blanc,  J.,  that 11  the  ad- 
verse possession  for  above  twenty  years 
was  so  strong  that  the  Chief  Justice 
ought  to  have  left  it  to  the  jury  to  find  a 
grant  of  the  market  from  the  Crown. 

[Lush,  J. — Campbell  v.  Wilson  (8) 
was  a  right  of  way  case,  and  is  no  longer 
an  authority  since  Lord  Tentorden's  Act.] 

If,  therefore,  the  right  attached,  it  was 
reserved  under  14  &  15  Vict.  c.  61,  by 
which  it  was  enacted  that "  nothing  in 
this  Act  contained  shall  extond  or  shall 
be  deemed  or  construed  to  extend  to  pre- 
judice or  derogate  from  the  estate,  rights, 
interests,  privileges,  franchises  or  au- 
thority of  the  mayor  and  commonalty  and 
citizens  of  the  city  of  London."  More- 
over, as  regards  Low,  junior,  the  case 
finds  that  he  had  no  interest  in  the  lairs, 
and  did  not  interfere  in  the  business. 

[Cockbubn,  C.J. — But  he  sold  cattle 
on  those  premises,  so  that  no  distinction 
can  be  drawn  between  the  two  defend- 
ants.] 

They  also  cited  Ellis  v.  The  Mayor  of 
Bridgnorth  (16),  The  Mayor  of  Maccles- 
field r.^Pedley  (17)  and  The  Mayor  of 
Brecon  v.  Edwards  (18). 

Benjamin  replied. 

Cockbubn,  C.J. — We  are  asked  on  the 
Special  Case,  stated  by  the  learned  arbi- 
trator, to  Bay  whether  there  has  been  an 
infringement  of  the  market  rights  vested 
in  the  corporation  of  the  City  of  London 
by  the  Act  of  Parliament,  which  has  been 
referred  to,  and  upon  the  facts  stated  in 
the  Special  Case  I  come  to  the  conclusion 
that  there  has  been  a  disturbance  of  the 
market  rights,  and  that  in  consequence 
there  must  be  judgment  for  the  plaintiffs. 
I  think  it  unnecessary  to  give  an  opinion 
whether  these  lairs,  set  up  and  used  by  the 
defendants,  constituted  a  new  market  or 
not.  The  establishing  of  a  new  market, 
and  thereby  infringing  the  rights  of  the 
owners  of  the  ancient  market,  is  not 

(16)  16  Com.  B.  Rep.  N.8.  62;  82  Law  J. 
Kep.  CP.  273. 

(17)  4  B.  it,  Ad.  307 ;  1  Nev.  &  M.  708. 

(18)  1  Hurl.  &  C.  51 ;  31  Law  J.  Bep.  Excb. 
868. 


in  se  actionable.  It  is  actionable  only 
because  it  constitutes  a  disturbance,  but 
it  is  not  necessary  in  order  to  constitute 
a  disturbance  of  market  rights  that  a  new 
market  should  be  established.  The  dis- 
turbance may  be  constituted  by  some- 
thing very  short  of  the  establishment  of 
a  new  market.  It  is  enough,  therefore, 
if,  on  the  part  of  the  plaintiffs,  it  is  es- 
tablished that  there  has  been  a  disturbance 
of  the  market  rights  of  the  plaintiffs. 
Now,  looking  at  the  question,  irrespective 
of  the  former  existence  of  the  old  market 
in  Smithfield,  and  its  transfer  to  Isling- 
ton, the  facts  are  shortly  these.  The  de- 
fendant, Mr.  Low,  senior,  has  esta- 
.  blished  certain  lairs  for  the  reception  of 
cattle  in  the  immediate  vicinity  of  the 
New  Cattle  Market  at  Islington.  So  far 
as  these  lairs  are  really  a  place  for  the 
reception  of  cattle,  they  are  not  and  can- 
not be  found  fault  with.  The  market 
rights  which  the  plaintiffs  have  acquired 
under  the  Act  of  Parliament  do  not  au- 
thorise them  to  monopolise  the  use  of 
lairs  for  the  reception  of  cattle,  and  it  is 
open  to  anybody  to  provide  a  receptacle 
for  cattle  and  horses  brought  for  sale  at 
the  Islington  Market.  But  it  is  abun- 
dantly clear  that  the  defendant  has 
established  his  lairs  for  a  two-fold  pur- 
pose, the  one  being  for  the  reception  of 
cattle,  and  the  other  being  to  enable  per- 
sons to  come  and  buy  and  sell  the  cattle 
stored  in  the  lairs,  either  on  the  market 
day,  or  on  the  intermediate  days,  the  con- 
sequence of  which  is  that  they  are  thus 
enabled  to  avoid  taking  the  cattle  into 
the  market,  and  so  escape  the  tolls  which 
the  plaintiffs,  as  owners  of  the  market, 
would  be  entitled  to  receive.  It  is  ex- 
pressly found  that  the  result  of  what 
takes  place  is  to  keep  the  cattle  from 
going  into  the  market  to  be  sold,  and  so 
to  diminish  the  tolls  which  the  plaintiffs 
would  otherwise  receive.  The  result  is, 
in  my  judgment,  a  clear  and  distinct  dis- 
turbance of  the  market  rights  of  the 
plaintiffs. 

Next  comes  the  question,  can  this  disturb- 
ance be  justified  on  the  grant  of  any  right  ? 
I  think  not.  Endeavours  were  made  to  shew 
there  was  some  inherent  right,  by  reason 
of  the  state  of  things  which  existed  at  the 
.  time  when  the  market  for  the  City  of 
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London  was  held  in  Smithfield,  and  it  was 
undoubtedly  proved  that  for  a  long  period 
of  time,  which  went  back  perhaps  for 
some  half  a  century,  and  from  which  it 
might  fairly  be  inferred  that  it  existed 
for  a  longer  period  there  had  been  a 
practice  on  the  part  of  Mr.  Low,  senior, 
and  other  persons  to  have  lairs  in  the 
immediate  vicinity  of  Smithfield  Market, 
which  lairs  were  put  to  exactly  the  same 
use  as  the  lairs  which  the  said  defendant 
has  erected  in  the  immediate  vicinity  of 
Islington.  I  think,  however,  that  no  in- 
ference can  be  drawn  from  that  fact  in 
favour  of  tho  defendants.  If  wo  are  asked 
to  draw  the  inference  that  there  was,  co- 
eval with  the  grant  of  the  market,  a  reser- 
vation of  the  right  of  individual  citizens 
to  have  lairs  for  the  double  purpose  to 
which  I  have  referred,  and  which  would 
in  themselves  be  an  infringement  and 
a  disturbance  of  the  market,  I  can  only 
Bay  I  can  draw  no  such  inference,  because 
it  seems  to  me  to  be  so  entirely  incon- 
sistent with  common  sense  to  suppose 
that  the  Crown  would  have  so  entirely 
derogated  from  the  grant  of  the  market, 
as  practically  to  annihilates  the  grant  of 
tho  market.  But  then  it  was  contended 
that  the  facts  stated  in  the  Special  Case 
would  warrant  a  presumption  on  our  part 
that  there  was  originally  some  grant 
from  tho  Corporation  of  London,  but  if 
what  was  granted  amounted  to  an  in- 
fringement it  would  bo  beyond  the  power 
of  tho  corporation  to  grant  it.  If,  how- 
ever, it  was  only  put  in  the  way  of 
license,  and  we  were  asked  to  infer  that 
a  lioonse  had  been  given,  then  the  conse- 
quence would  be  that  the  license  would 
be  put  an  end  to  by  the  resistance  of  the 
corporation  to  the  exercise  of  this  sup- 
posed privilege.  But  I  cannot  infer  tho 
grant  even  of  a  license,  because  it  seems 
to  mo  that  the  only  rational  view  that  can 
be  taken  of  the  permissive  existence  of 
these  lairs  in  the  neighbourhood  of  Smith- 
field  by  the  corporation  amounts  merely 
to  this,  that  the  limits  of  Smithfield  Market 
being  very  confined,  and  the  accommoda- 
tion insufficient,  and  it  being  to  the  ad- 
vantage of  the  corporation  that  as  many 
cattle  and  sheep  as  possible  should  be 
brought  to  market  for  the  convenience 
and  subsistence  of  the  citizens  of  London, 


the  corporation  permitted  these  lain  to 
exist  simply  because  it  was  a  convenience 
to  them  to  do  so.  If  that  be  the  correct 
view,  it  seems  to  me  that,  even  supposing 
Smithfield  Market  had  remained  where  it 
was,  the  corporation  were  empowered  at 
any  time  to  put  an  end  to  a  state  of  things 
which  had  its  existence  in  their  permis- 
sion, and  which  had  no  foundation  of 
legal  right.  Here,  however,  the  Smith- 
field  Market  has  been  put  an  end  to,  and 
a  market  at  Islington  established  in  its 
stead  under  statutory  authority,  and  with 
the  express  provision  that  there  should 
bo  no  other  market  established  within  a 
given  distance.  It  has  been  argued,  how- 
ever, on  the  part  of  the  defendants, 
that  there  is  a  reservation  of  all  rights 
and  privileges  which  existed  previonsly 
to  the  transfer  of  the  market,  and  that 
being  only  transferred  to  Islington,  any 
rights  that  existed  previous  to  the  trans- 
fer have  been  preserved  to  those  who  had 
them.  Now,  in  the  first  place,  I  nega- 
tive the  existence  of  any  rights  capable 
of  being  enforced  in  law,  and  therefore 
capable  of  being  transferred ;  and,  se- 
condly, I  say  that,  even  assuming  any 
such  rights  did  exist  in  the  citizens  of 
London,  they  would  not  follow  a  market 
established  beyond  the  confines  of  the 
City,  and  as  to  which,  therefore,  the 
citizens,  qua  citizens,  could  have  no  such 
right.  That  market,  therefore,  I  think, 
must  be  treated  quite  independently  of 
such  considerations  as  arise  out  of  the 
previous  existence  of  Smithfield  Market, 
of  any  rights  or  privileges  which  might 
attach  to  individuals,  whether  citizens  or 
not,  in  reference  to  the  latter  market.  1 
am  of  opinion,  therefore,  that  no  leg*j 
justification  existed  for  the  erection  and 
use  of  these  lairs,  the  result  of  which  has 
been  a  disturbance  to  the  market  rign» 
of  the  corporation  by  the  diminution  ot 
tolls.  I  regret  that  it  is  a  very  hard  cas0! 
and  I  trust  that  the  corporation  may. 
under  the  circumstances,  see  their 
to  deal  liberally  with  Mr.  Low ;  but  toe 
hardship  is,  of  course,  a  matter  vrbiohi  * 
determining  the  legal  rights  of  *be  p8** 
ties,  we  have  no  right  to  take  .9°^ 
sideration.  In  my  judgment  no  Pn7?fl5 
has  existed  in  Mr.  Low  which  ccu'"  n 
at  any  time  be  put  a  stop  to  by  *ne  00  * 
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poration,  and  even  if  such  rights  had 
existed  with  regard  to  Smithfield,  they 
did  not  follow  the  transfer  of  the  market 
to  Islington,  and  therefore  cannot  he  in- 
sisted on  as  an  answer  to  the  present 
action.  For  these  reasons  I  think  onr 
judgment  most  be  for  the  plaintiffs. 

Lush,  J. — I  am  entirely  of  the  same 
opinion.  It  is  not  for  us  to  take  into 
account  the  consequences  that  will  ensue 
either  to  one  party  or  the  other  by  reason 
of  the  judgment  we  are  called  upon  to 
pronounce.  All  we  have  to  determine  is, 
the  legal  rights  of  the  parties,  and  all 
other  considerations  belong  to  the  parties 
themselves.  Now  the  legal  rights  of  the 
corporation,  as  the  owners  of  the  new 
market,  is  to  prevent  any  person  doing 
any  acts  which  amount  to  a  disturbance 
of  their  market,  that  is,  which  amount  to 
anything  like  acts  which  would  have 
been  done  on  the  market,  and  which,  if 
done,  would  have  produced  a  larger 
income  to  the  corporation.  The  case 
finds  as  a  fact  that  what  was  done  upon 
the  lairs  of  the  defendants  does  diminish 
the  profits  of  the  corporation,  because  it 
is  found  that  the  cattle  which  are  sold 
there  would  otherwise  have  been  sold  in 
the  market,  and  if  they  had  been  sold  in 
the  market  they  would  have  been  subject 
to  a  toll.  Being  sold  on  the  defendants' 
premises,  they  are  not  subject  to  a  toll, 
because  they  are  outside  the  market; 
there  is,  therefore,  clearly  a  disturbance 
of  the  market  in  point  of  fact,  and  that 
not  by  a  casual  or  exceptional  state  of 
things,  but  as  a  systematic  course  of 
business  by  which  cattle  are  diverted  to 
the  defendants'  lairs,  and  when  there  are 
open  to  the  inspection  of  buyers,  and 
are  sold,  if  needed,  even  by  the  defend- 
ants themselves. 

Mr.  Charles  has  contended  before  us 
that  the  defendants  had  a  right  to  act  as 
they  have  done,  and  that  really  is  the 
main  question  which  has  been  argued. 
Now  I  have  throughout  been  utterly  un- 
able to  understand  what  is  the  nature  of 
the  right  which  the  defendants  set  up. 
It  is  said  that  the  defendants  had  lairs  of 
a  mmilar  kind  in  the  neighbourhood  of 
Smithfield,  while  the  market  existed 
there,  for  the  reception  of  cattle,  and 
that  at  these  lairs  cattle  have  been  Bold 


in  the  same  way  as  they  have  been  by 
the  defendants  at  their  new  lairs  at 
Islington ;  and — that  state  of  things 
being  continued  a  considerable  length  of 
time — we  are  asked  to  presume  that  that 
course  of  dealing  originated  in  some  legal 
right  or  other.  I  confess  I  can  come  to 
no  such  conclusion.  I  can  well  under- 
stand that  when  the  market  at  Smithfield, 
having  so  limited  an  area,  could  not  ac- 
commodate all  the  cattle  that  were  brought 
into  London  to  be  sold,  the  corporation 
were  glad  to  have  extra  accommodation 
afforded  by  private  individuals  of  receiv- 
ing cattle  brought  to  London  to  be  sold  ; 
but  that,  at  the  most,  could  only  be  a 
license  which  they  had  power  to  revoke 
at  any  time.  I  cannot  refer  it  to  a  legal 
origin,  because  I  cannot  suppose  that 
when  the  Crown  granted  the  legal  right 
to  the  corporation  of  London,  they  also 
granted  to  the  citizens  of  London  a  right 
to  set  up  a  rival  market.  That  would  be 
to  derogate  from  the  grant  altogether, 
and  it  would  be  absurd  to  suppose  any 
such  thing  could  have  happened.  I  can 
only  therefore  hold  that  what  the  defend- 
ants did  in  the  neighbourhood  of  Smith- 
field,  while  that  continued  to  be  the  me- 
tropolitan market,  they  did  by  the  license 
of  the  corporation,  a  license  which  con- 
ferred no  right  upon  them,  but  which  the 
defendants  might  have  revoked  at  any 
time. 

But  again,  even  assuming  the  defend- 
ants had  snch  a  right  as  was  contended 
for,  namely,  to  set  up  their  lairs  in 
Smithfield  itself,  I  fail  to  see  how  that 
right  has  been  transferred  so  as  to  give 
them  a  right  to  establish  such  lairs  at  the 
new  market  out  of  the  City.  I  invited 
Mr.  Charles  to  point  out  something  in 
the  Acts  of  Parliament  for  the  establish- 
ment of  the  new  market,  which,  by  any 
construction  whatever,  would  amount  to 
a  license  to  persons  who  had  carried  on 
business  in  the  neighbourhood  of  Smith- 
field  to  carry  it  on  in  the  neighbourhood 
of  the  new  market.  There  is  not,  so  far 
as  I  can  see,  a  single  word  in  all  the 
statutes  which  can  in  any  way  be  con- 
strued to  give  them  such  a  right ;  there- 
fore, even  if  the  defendants  had  a  right 
to  erect  these  lairs  and  carry  on  business 
in  the  neighbourhood  of  Smithfield,  they 
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have  not  a  right,  in  my  judgment,  to  do 
bo  in  the  neighbourhood  of  the  new 
market  at  Islington.  The  grant  of  that 
market  is  to  the  corporation  itself ;  it  is 
an  exclusive  right,  and  there  is  not  a 
word  in  the  Act  which  even  hints  at  the 
existence  of  any  counter-right  on  the 
part  of  the  citizens  of  London,  or  any 
other  citizens. 

I  can,  therefore,  only  come  to  the  con- 
clusion with  the  Lord  Chief  Justice  that 
the  plaintiffs  have  established  their  rights, 
and  that  the  defendants  have  not  shewn 
any  legal  justification  for  what  they  have 
.done. 

Man i sty,  J. — It  seems  to  me  that  this 
is  a  case  which,  when  reduced  to  its  true 
elements,  is  free  from  all  difficulty,  and 
I  only  desire  to  make  one  or  two  short 
observations.  It  has  been  argued  that, 
although  the  practice  of  the  defendants 
may  amount  to  a  disturbance  of  the 
market,  yet  it  was  not  so  intended,  and 
that  the  lairs  at  Islington,  with  which 
alone  we  have  now  to  deal,  were  not  in- 
tended as  a  place  for  the  sale  of  cattle. 
The  intention  may  be  an  element  to  be 
considered ;  but,  apart  from  intention,  if 
these  lairs  were  de  facto  used  as  a  place 
of  sale  for  cattle  which  otherwise  would 
have  found  their  way  to  the  market,  then 
there  was  just  as  much  a  disturbance  as 
if  it  had  been  originally  intended  to  use 
those  lairs  for  a  place  of  sale.  But  can 
anyone  doubt  that,  when  these  lairs  were 
constructed  in  the  neighbourhood  of 
Islington,  they  were  constructed  for  the 
express  purpose  of  being  used  both  for 
the  reception  and  sale  of  cattle.  It  is 
said  that  it  is  very  hard  for  a  man  who 
had  the  right — as  I  will  assume  for  the 
moment  he  had,  but  which  I  am  clearly 
of  opinion  he  had  not — to  have  a  lair  as 
a  place  of  sale  so  near  the  Smithfield 
market  should  not  also  have  a  right  to 
have  a  lair  equally  near  the  Islington 
market.  But  such  cases  as  the  present 
have  occurred  all  over  the  kingdom  since 
the  Market  and  Fairs  Act  has  been 
adopted  by  governing  bodies  in  large 
towns  in  England  and  Wales,  in  which 
markets  have  been  opened  which  were 
new  markets.  To  take  the  case  of  Fearon 
v.  Mitchell  (11)  from  among  a  number; 
there  the  hardship  was  extreme,  because 


the  corporation  had  actually  assented  to 
the  defendant  going  to  enormous  expense 
to  erect  an  agricultural  hall,  as  it  was 
called,  where  for  years  he  carried  on  large 
sales  of  cattle  by  public  auction;  vet 
when  the  corporation  adopted  the  Market 
and  Fairs  Act  some  years  afterwards, 
this  Court  held  that,  notwithstanding  the 
hardship  inflicted,  the  corporation  had  a 
right  to  prohibit  Mr.  Mitchell  from  con- 
tinuing any  longer  to  sell  cattle  in  the 
halL  If  these  were  cases  of  hardship, 
they  should  have  been  brought  to  the 
attention  of  the  Legislature  when  they 
authorised  the  opening  of  the  market  at 
Islington  in  place  of  Smithfield.  To  say 
that  the  right  to  have  a  lair  in  the  City 
of  London  can  follow  the  market  and  be 
attached  to  the  market  at  Islington  seems 
to  me  to  be  so  utterly  without  foundation 
either  in  law  or  common  sense — that  it 
is  not  necessary  to  say  anything  more 
about  it.  It  is  the  ordinary  case  of  a 
market  with  ordinary  rights,  and  there 
cannot  be  a  doubt  that  here  there  has 
been  a  most  serious  disturbance  of  the 
market  ever  since  1875,  when  it  seems 
that,  owing  to  the  boats  from  Rotterdam 
changing  their  day  from  Tuesday  to  Wed- 
nesday, a  great  number  of  cattle  which 
used  to  come  into  the  market  for  sale  in 
the  market  have,  since  1875,  arrived  on 
the  day  after  the  sale,  and  have  all  been 
sold  systematically  in  private  lairs.  There- 
fore, there  is  a  most  substantial  inter- 
ference in  this  case.  I  should  like  to 
mention,  in  the  event  of  this  case  being 
taken  to  the  Court  of  Appeal,  the  case  of 
The  Corporation  of  Manchester  v.  PethereU 
(20),  argued  in  1876  before  the  Vice- 
Chancellor  of  the  Duchy  of  Lancaster, 
which  is  in  almost  every  respect  on  all 
fours  with  the  present  case,  and  in  which 
the  Vice-Chanoellor,  in  a  most  elaborate 
and  exhaustive  judgment,  arrived  at  the 
same  result  as  we  have  done. 

Judgment  for  the  plaintiffs. 


Solicitors— T.  J.  Nelson,  for  plaintiffs ;  W.  S.  Gar- 
diner and  M.  Hawkins,  for  defendants. 


(SO)  Not  reported. 
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[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Common  Pleat  Division.) 

1879.       "I  PELLAS  AND  COMPANY  V.  THIS 
NOV.  20,  21.  >  NEPTUNE  MARINE  INSURANCE 
Deo.  18.    J  COMPANY.* 

Marine  Insurance — Action  by  Assignee 
of  Policy  —  Defence  —  Set-off —  Counter- 
claim—31  32  Vict.  c.  86.  s.  1— Rules  of 
Court,  Order  XIX.  Rule  8. 

In  an  action  on  a  policy  of  insurance  on 
a  ship's  cargo  brought  by  the  assignee  of 
such  policy  in  his  own  name,  pursuant  to 
the  provisions  of  31  32  Vict.  c.  86,  the 
defendant  cannot  set  off  any  debt  which 
he  could  not  have  set  off  prior  to  the  passing 
of  that  Act.  Nor  does  rule  3  of  Order  XIX. 
alter  the  law  in  this  respect,  for  a  counter- 
claim is  not  a  defence  within  the  meaning 
of  section  1  of  31  f  32  Vict.  c.  86,— 

So  held,  reversing  the  decision  of  the 
Common  Pleas  Division. 

Appeal  by  the  plaintiffs  from  a  jadg- 
ment  of  the  Common  Pleas  Division. 
The  case  is  reported  48  Law  J.  Rep.  CP. 
370. 

The  plaintiffs  sned  the  defendants  as 
underwriters  of  a  policy  of  insurance  for 
3002.,  made  in  January,  1876,  by  a  firm 
of  Harris  &  Co.  on  a  cargo  of  coals. 

The  policy  was  assigned  by  Harris  & 
Co.  to  one  Qoesta ;  he  again  assigned  it 
to  Pastorino  &  Co.,  who  assigned  it  to 
the  plaintiffs.  The  cargo  was  lost,  and 
the  plaintiffs  sued  the  defendants  on  the 
policy ;  the  defendants  admitted  that  the 
plaintiffs  were  entitled  to  recover,  and 
paid  into  Court  the  fall  amount,  less  402., 
which  the  defendants  claimed  to  set  off, 
that  being  the  amount  of  a  debt  incurred 
by  Harris  &  Co.  to  the  defendants  in 
January,  1876. 

At  the  trial  a  verdict  passed  for  the 
defendants.  A  role  nisi  for  a  new  trial  was 
afterwards  obtained  in  the  Common  Pleas 
Division  and  discharged. 

The  plaintiffs  appealed. 

Murphy  and  Webster,  for  the  appellants. 
— The  question  turns  on  the  effect  of  the 
provisions  of  section  1  of  the  Policies 

*  Coram  Bramwell,  L.J.;  Brett,  L.J.;  and 
Cotton,  LJ. 

Vol.  49.— Q.B.,  CP.  &  Exck. 


Marine  Insurance  Act,  1868  (1),  and  of 
rule  3  of  Order  XIX.  of  the  Rales  of 
Court  (2).  Prior  to  the  year  1868  this 
defence  could  not  have  been  set  up  in 
answer  to  an  action  brought  in  a  Court 
of  Equity  by  an  assignee  of  the  polioy. 

The  claim  is  for  unliquidated  damages, 
and,  therefore,  there  could  not  have  been 
any  set-off,  and  even  if  an  adjustment 
has  been  made  a  mutual  ascertained 
debt  is  not  thereby  created,  such  as  can 
be  met  by  a  set-off — Luckie  v.  Bushby  (3) ; 
Arnould's  Marine  Insurance,  vol.  i.  p.  219. 
The  Insurance  Act  of  1868  was  only  a 
statute  of  procedure,  it  did  not  alter  the 
rights  of  the  parties  to  a  contract  of 
insurance,  but  enacted  that  thereafter 
defences  might  be  set  up  in  a  Court  of 
Law  which  could  at  that  time  only  be 
set  up  in  a  Court  of  Equity,  so  that  the 
respondents  do  not  by  that  statute  acquire 
any  rights,  save  of  procedure,  which  they 
did  not  possess  before  it  passed. 

It  is  then  urged  that  this  set-off  can 
now  be  maintained  as  a  counter-claim 
under  rule  3  of  Order  XIX.  (2),  and  that 
then  such  a  counter-claim  is  a  defence 
within  the  meaning  of  the  Insurance  Act 
of  1868 ;  but  that  Act  only  applies  to 
defences  existing  at  the  time  it  was  passed, 
and  the  J udicature  Act  and  the  rules  there- 
under only  contemplate  such  a  counter- 
claim as  would  form  the  basis  of  a  cross- 

(1)  By  31  &  82  Vict.  c.  86.  s.  1,  it  is  enacted 
that  the  assignee  of  a  policy  of  insurance  may  sue 
thereon  in  his  own  name,  and  that "  the  defendant 
in  any  action  shall  be  entitled  to  make  any  de- 
fence which  he  would  have  been  entitled  to  make 
if  the  said  action  had  been  brought  in  the  name 
of  the  person  by  whom  or  for  whose  account  the 
policy  sued  upon  was  effected." 

(2)  Order  XIX.  rale  3,  "A  defendant  in  an 
action  may  set  off,  or  set  up  by  way  of  counter- 
claim against  the  claims  of  the  plaintiff,  any  right 
or  claim,  whether  such  set-off  or  counter-claim 
sound  in  damages  or  not,  and  such  set-off  or 
counter-claim  shall  have  the  same  effect  as  a  state- 
ment of  claim  in  a  cross-action,  so  as  to  enable 
the  Court  to  pronounce  a  final  judgment  in  the 
aame  action,  both  on  the  original  and  on  the  cross- 
claim.  But  the  Court  or  a  Judge  may,  on  the 
application  of  the  plaintiff  before  trial,  if  in  the 
opinion  of  the  Court  or  Judge  such  setroff  or 
counter-claim  cannot  be  conveniently  disposed  of 
in  the  pending  action  or  ought  not  to  be  allowed, 
refuse  permission  to  the  defendant  to  avail  himself 
thereof  " 

(3)  13  Com.  B.  Rep.  884  ;  22  Law  J.  Rep.  CP. 
220. 
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action  by  the  defendants  against  the 
plaintiffs  in  this  case.  A  counter-claim  is 
a  cross-action,  and  is  not  a  defence,  so  that 
a  counter-claim  does  not  come  within  the 
meaning  of  the  word  "defence"  in  the 
Insurance  Act  of  1868. 

Further,  the  defendants  cannot  be 
heard  to  make  any  suoh  claim,  for  they 
issued  the  policy  with  full  knowledge  of 
the  practice  which  prevails  of  assigning 
policies,  and  knowing  that  such  policies 
are  endorsed  and  pass  from  hand  to  hand 
as  do  other  negotiable  documents,  and 
therefore  the  defendants  must  be  taken 
to  have  agreed  that  no  such  defence  as 
this  should  be  set  up,  "  for  if  the  con- 
tract was  to  pay  the  assignees  without 
right  of  sot- off,  then  the  assignees  have 
an  equity  to  prevent  a  set-off  being  en- 
forced against  them,"  as  Bramwell,  B., 
said  in  Higgs  v.  The  Northern  Assam  Tea 
Company  (4).  Without  doubt,  as  a  rule, 
an  assignee  in  equity  takes  subject  to  the 
equities  existing  between  the  original 
parties  to  the  contract;  "but  this  is  a 
rule  which  must  yield  when  it  appears 
from  the  nature  or  terms  of  the  contract 
that  it  must  have  been  intended  to  be 
assignable  free  from,  and  unaffected  by, 
such  equities  " — Re  Agra  and  Masterman's 
Bank  (5);  lie  Blakeley  Ordnance  Com- 
pany (6). 

A.  Smith  (Herscltell  and  Chalmers  with 
him),  for  the  respondents. — The  appel- 
lants cannot  succeed  without  interpola- 
ting words  into  the  Act  of  1868;  to 
support  their  contention  it  is  necessary  to 
limit  the  nature  of  the  defence  mentioned 
in  section  1  of  that  Act  (1).  The  case 
must  be  considered,  as  though  Harris, 
the  original  assured,  were  the  plaintiff, 
and  then  there  would  be  a  right  of  set-off 
in  the  defendants  against  him  for  a 
liquidated  sum,  and  that  right  becomes, 
by  virtue  of  the  Act  of  1868,  a  right 
which  the  defendants  can  set  up  against 
the  present  plaintiffs. 

The  Judicature  Act,  moreover,  creates 
a  set-off  which  may  "sound  in  damages," 

(4)  38  Law  J.  Rep.  Exch.  233  at  p.  234 ;  Law 
Eep.  4  Exch.  387  at  p.  394. 

(6)  36  Law  J.  Rep.  Chanc  222  at  p.  226;  Law 
Eep.  2  Ch.  App.  391  at  p.  397. 

(6)  37  Law  J.  Eep.  Chanc.  418;  Law  Eep.  3 
Ch.  Apr-  154. 


Order  XIX.  rule  3  (2),  and  such  a  claim 
need  not  be  for  a  liquidated  sum.  It  is 
possible  that  this  claim  of  set-off  could 
not  be  pleaded  before  the  Judicature  Act ; 
but  if  so,  then  that  Act  gives  an  extended 
right  of  set-off.  If,  however,  this  is  not 
in  all  strictness  a  set-off,  still  it  must  be 
a  counter-claim,  and  then  even  though 
not  founded  on  mutual  dealings,  still 
under  the  rule  already  referred  to  it  is 
a  defence,  and  if  a  defence  then  it  is 
covered  by  the  Act  of  1868.  The  plain- 
tiffs claim  to  be  assignees,  but  no  notice 
having  been  given  of  the  assignment  the 
rights  of  the  defendants  cannot  be  altered 
by  such  assignment — Cavendish  v.  Oeaves 

(7). 

Cur.  adv.  wit. 

Bramwell,  L.J.  (on  Dec.  18). — We 
are  all  of  opinion  that  this  appeal  must 
be  allowed.  The  plaintiffs  are  merchants 
who  sue  the  defendants,  the  underwriters 
of  a  policy  of  marine  insurance,  which 
was  effected  with  the  defendants  by 
Harris  &  Co.,  from  whom  by  divers 
assignments  it  came  to  the  plaintiffs.  To 
part  of  the  amount  claimed  in  the  action 
the  defendants  pleaded,  by  way  of  set-off 
and  counter-claim,  a  sum  of  40i.  which, 
was  due  to  the  defendants  from  the 
original  assured,  Harris  &  Co.  The 
question  for  decision  is  whether  this  is 
a  good  defence.  We  are  of  opinion  that 
it  is  not.  It  is  founded  on  the  provision 
contained  in  the  first  section  of  31  &  32 
Vict.  c.  86,  which  enacts  that  assignees 
of  policies  may  sue  in  their  own  names, 
and  provides  that  the  defendant  in  any 
action  shall  be  entitled  to  make  any  de- 
fence which  he  would  have  been  entitled 
to  make  if  the  action  had  been  brought 
in  the  name  of  the  original  insurer. 

Now  that  statute  was  a  statute  of  pro- 
cedure only,  and  I  do  not  think  that 
those  words  alter  the  general  effect  of 
the  statute.  Before  this  statute  was  passed 
the  assignee  of  a  policy  could  sue  in  his 
own  name  in  the  then  existing  Courts  o£ 
Equity,  although  he  could  not  do  so  iu 
a  Court  of  Common  Law ;  this  provision 
then  gave  him  a  right  to  sue  in  his  own 
name  in  all  Courts,  and  it  was  intended, 
I  think,  to  place  a  plaintiff  in  the  same 

(7)  24  Eoav.  163;  27  Law  J.  Eep.  Chanc.  814. 
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position  as  that  in  which,  he  used  to  be 
in  a  Court  of  Equity.  If  that  be  so, 
then  this  defence  is  invalid,  for  a  Court 
of  Equity  did  not  allow  any  defence  to 
be  advanced  there  whioh  could  not  have 
been  advanced  in  a  Common  Law  Court, 
it  only  assisted  the  plaintiff  to  get  over  a 
technical  difficulty.  Now  this  defence 
could  not  have  been  set  up  in  such  a 
Court,  because  the  claim  of  the  plaintiffs 
was  for  unliquidated  damages,  and  such 
a  defence  was  no  answer  to  such  a  claim 
at  the  time  when  the  Act  to  which  I 
have  referred  was  passed. 

It  is  then  urged  that  it  is  made  a  good 
defence  by  the  3rd  rule  of  Order  XIX. 
(2),  and  it  is  said  that  that  rule  should 
be  read  into  the  statute.  I  do  not  think 
that  the  general  provision  in  the  Rules  of 
Court  would  repeal  the  particular  enact- 
ment in  the  statute ;  but  apart  from  that 
consideration,  we  are  of  opinion  that  the 
role  to  which  reference  has  been  made 
does  not  allow  such  a  defence  as  this  to 
be  made  under  the  statute  of  1868.  The 
set-off  and  counter-claim  given  by  Order 
XIX  rule  3  differs  from  the  old  set-off 
given  by  2  Geo.  2.  c.  22,  and  made  per- 
petual  by  8  Geo.  2.  c.  24.  The  judgment 
under  those  statutes  was  for  so  much  as 
was  due  to  the  plaintiff  after  one  debt 
bad  been  set  against  the  other;  but  it 
was  never  adjudged,  as  it  may  now  be, 
that  the  defendant  should  recover  some- 
thing in  consequence  of  his  pleading  a 
Bet-off  which  may  now  overtop  the  claim 
of  the  plaintiff,  so  that  the  cases  are  very 
different.  Then  it  was  said  that,  if  this 
would  have  been  before  the  passing  of 
the  Judicature  Act  a  good  defence  to  a 
claim  for  liquidated  damages,  that  it  must 
now  be  held  to  be  by  the  effect  of  the 
same  Order  a  good  defence  to  a  claim 
for  unliquidated  damages. 

But  that  is  not  so ;  a  cross-claim  is 
often  not  a  defence,  and  what  Order  XIX. 
rule  3  (2)  authorises,  is  not  a  defence 
but  a  cross-claim.  This  view  is  strength- 
ened if  reference  be  raado  to  the  latter 
part  of  the  rule,  for  it  provides  that  a 
Judge  may  "  refuse  permission  to  the 
defendant,"  not  surely  to  avail  himself 
of  a  defence,  that  cannot  be,  but  to  avail 
himself,  in  the  action  then  proceeding,  of 
a  cross-claim. 


The  Judicature  Act  and  the  Rules 
thereunder  relate  to  matters  of  pro- 
cedure, and  they  were  not  intended  to 
affect  the  rights  of  parties  nor,  save  in 
some  specified  cases,  to  alter  the  law. 

Bbbtt,  L.J.,  and  Cotton,  L.J.,  con- 
curred. 

Judgment  reversed. 

Solicitors— Lowless  &  Co.,  for  appellants ;  Shnra, 
Crossman  &  Co.,  agents  for  Tnrnbull  &  Tilley, 
Hartlepool,  for  respondents. 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Queen's  Bench  Division.) 

1879.  1  HAMILTON  AND  COMPANY  V.  JOHN- 
DeC.  3.  J  SON  AND  COMPANY* 

Practice — Entering  Judgment  on  Find- 
ings of  Jury — Motion  for  New  Trial — 
Divisional  Oourt —  Jurisdiction  to  enter 
Final  Judgment — Order  XL.  rules  4  and 
10. 

Where  a  Judge  entered  judgment  for  the 
plaintiffs  on  special  findings  of  a  jury,  and 
the  defendants  moved  in  a  Divisional  Oourt 
for  a  new  trial  on  the  ground  that  the 
findings  were  against  the  weight  of  evU 
denes, — 

Held,  that  the  Divisional  Court  had 
jurisdiction,  under  Order  XL.  rule  10,  to 
enter  final  judgment  for  the  defendants. 

This  was  an  appeal  from  a  decision  of 
the  Queen's  Bench  Division. 

The  action  was  to  recover  damages  for 
the  breach  of  a  contract  by  the  defendants 
in  not  accepting  a  ship  built  for  them  by 
the  plaintiffs. 

At  the  trial  before  Denman,  J.,  and  a 
jury  at  the  Liverpool  Assizes,  the  Judge 
left  certain  specific  questions  to  the  jury, 
which  they  answered  in  favour  of  the 
plaintiffs,  and  assessed  damages. 

Denman,  J.,  after  further  consideration, 
entered  judgment  for  the  plaintiffs  on  tho 
findings  for  the  amount  assessed. 

The  defendants  did  not  appeal  from 
this  judgment,  but  moved  for  and  ob- 
tained a  rule  nisi  for  a  new  trial  in  tho 
Queen's  Bonch  Division,  on  the  ground 

*  Coram  Branvwell,  L.J.;  Brett,  L.J.;  and 
Cotton,  L  J. 
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that  the  findings  of  the  jury  were  against 
the  weight  of  evidence. 

Cause  was  shewn,  and  the  Queen's 
Bench  Division  (Cockburn,  G.J.,  and 
Lnsb,  J.)  reserved  judgment,  and  ulti- 
mately Lnsh,  J.,  delivered  the  opinion  of 
the  Court  to  the  effect  that,  being  satisfied 
that  they  had  all  the  materials  before 
them  for  finally  determining  the  question 
in  dispute,  they  had  decided  to  order 
judgment  to  be  entered  for  the  defend- 
ants, which  was  accordingly  done. 

The  plaintiffs  appealed. 

0.  Russell  and  Warr,  for  the  plaintiffs. 
— The  Queen's  Bench  Division  had  no 
power  to  order  judgment  to  be  entered 
for  the  defendants.  Order  XL.  rule  10 
(1)  does  not  apply  where  the  Judge  has 
entered  judgment  on  special  findings.  He 
has  a  jurisdiction  co-ordinate  with  a  Di- 
visional Court  as  to  entering  judgment, 
and  the  appeal  from  his  judgment  must 
be,  under  rule  4  (1),  to  the  Court  of 
Appeal.  Otherwise  rule  10  would  be  in 
conflict  with  rule  4. 

Rule  10  was  meant  to  apply  where  the 
jury  gave  a  general  verdict.  Then  the 
party  dissatisfied  may  go  to  a  Divisional 
Court,  without  any  leave  reserved,  and 
they  may  act  under  that  rule. 

Hersckell  and  Grompton,  for  the  defend- 
ants.— When  the  findings  are  right,  and 
there  has  been  no  misdirection,  then  the 
judgment  entered  on  the  findings  can, 
under  rule  4,  be  questioned  in  the  Court 
of  Appeal.  But  rule  10  is  meant  to  pro- 
vide for  cases  where  the  findings  or  direc- 
tion are  questioned.  Then  the  Divisional 
Court,  if  satisfied  that  all  the  materials 

(1)  Order  XL.  rale  4.  [Substituted  for  the 
former  rule  4  by  the  Bolts  ot  December,  1876.] 

Where  at  or  after  the  trial  of  an  action  by  a 
jury,  the  Judge  has  directed  that  any  judgment 
be  entered,  any  party  may,  without  any  leave  re- 
served, apply  to  set  aside  such  judgment  and  enter 
any  other  judgment,  on  the  ground  that  the  judg- 
ment directed  to  be  entered  is  wrong  by  reason  of 
the  Judge  having  caused  the  finding  to  be  wrongly 
entered  with  reference  to  the  finding  of  the  jury 
upon  the  question  or  questions  submitted  to  them. 

An  application  under  this  rule  shall  be  to  the 
Court  of  Appeal. 

Rule  10. — Upon  a  motion  for  judgment,  or  for 
a  new  trial,  the  Court  may,  if  satisfied  that  it  has 
before  it  all  the  materials  necessary  for  finally 
determining  the  questions  in  dispute  «...  giro 
judgment  accordingly. 


for  finally  determining  the  questions  in 
dispute  are  present,  and  that  if  the  find- 
ings or  direction  had  been  right,  judgment 
could  only  have  been  entered  in  one  way, 
may  enter  judgment  as  it  ought  to  have 
been  entered. 

Bbamwell,  L.J. — I  am  of  opinion  that 
this  objection  ought  not  to  prevail.  Order 
XL.  rule  10  is  tolerably  plain  in  its  object. 
The  meaning  and  intent  of  it  really  are 
that,  where  misdirection  on  the  part  of 
the  Judge  or  a  wrong  finding  of  the  jury 
is  complained  of,  the  only  remedy  of  the 
party  complaining  is  to  go  to  a  Divisional 
Court.  Having  gone  there  for  that  pur- 
pose, the  Court  may  be  of  opinion  that 
there  was  a  misdirection,  or  that  the  ver- 
dict was  against  evidence ;  but  they  may 
say,  "  We  are  satisfied  that  we  have  all 
the  materials  before  us  for  giving  final 
judgment,  we  shall  do  so,  instead  of  send- 
ing the  case  for  a  new  trial."  They  may 
give,  when  all  the  materials  are  before 
them,  what  is  the  correct  judgment  in 
the  case.  I  do  not  think  that  rule  10  is 
abrogated  by  the  new  rule  4  in  the 
manner  suggested.  Rule  4  is  confined  to 
cases  where  upon  findings  that  are  not 
questioned  a  wrong  judgment  has  been 
given. 

Brett,  L. J.-J  am  of  tile  same  opinion, 
and  for  the  same  reasons.  Under  rule  10, 
where  the  Court  think  either  the  direc- 
tion, or  the  findings,  or  both  are  wrong, 
and  they  are  satisfied  that  they  have  all 
the  materials  for  finding  a  correct  final 
judgment  before  them,  they  may  give  the 
judgment— either  for  one  party  or  the 
other — which  would  have  been  given  if 
there  had  been  no  misdirection  or  wrong 
finding. 

Cotton,  L. J.  —  I  am  of  the  same 
opinion. 

Objection  overruled. 

Their  Lordships  then  proceeded  to  hear 
the  appeal  upon  tho  merits,  and  in  the 
result  reversed  the  decision  of  the  Queen's 
Bench  Division. 

Solicitors — Field,  Roscoe  &  Co.,  agents  for  Bate- 
son  &  Co.,  Liverpool,  for  plaintiffs;  Wynne, 
agent  for  Forshaw  &  Hawkins,  Liverpool,  for 
defendants. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 

THE  HAT  OB  AND  CORPORATION 
OF  SWANSEA  V.  QUIRK  AND 
ANOTHER. 


1879 
Dec 


79.  f 
.17.  { 


Interrogatories — Corporation  ansicerin g 
by  their  Solicitor — Privilege. 

Interrogatories  were  administered  to  the 
plaintiffs,  a  corporation,  xohich  they  elected 
to  answer  through  their  town  clerk.  The 
town  clerk  claimed  to  be  privileged  from 
answering  some  of  the  interrogatories,  on 
the  ground  tliat  he  was  also  solicitor  to  the 
plaintiffs  in  the  action,  and  had  received 
the  information  asked  for  in  his  capacity  as 
solicitor  for  His  purpose  of  the  action,— 

Held,  that  the  plaintiffs  having  elected  to 
put  forward  their  solicitor  to  answer  the  in- 
terrogatories, could  not  avail  themselves  of 
tlie  privilege  which  otherwise  would  have 
attached  to  communications  made  to  him 
in  such  capacity. 

Opposed  motion  on  appeal  from 
chambers. 

Action  for  recovery  of  land  in  which 
the  defendant  had  obtained  an  order 
under  Rules  of  Conrt,  Order  XXXI.  rule 
4,  to  administer  interrogatories  to  the 
plaintiffs.  The  interrogatories  were  ad- 
ministered "to  John  Thomas,  the  town 
clerk  of  the  plaintiffs,  or  other  their  proper 
officer."  The  plaintiffs  elected  to  answer 
by  (their  town  clerk.  The  answers  to 
certain  of  the  interrogatories  being  deemed 
insufficient,  a  summons"  was  taken  ont  by 
the  defendants,  calling  on  the  plaintiffs 
to  shew  cause  why  further  and  better 
answers  should  not  be  given.  In  answer 
to  the  summons,  John  Thomas,  the  town 
clerk  of  the  plaintiffs,  filed  an  affidavit,  in 
which  he  gave  the  following  reason 
(amongst  others)  for  not  delivering  fur- 
ther and  better  answers : — "  I  am  solicitor 
for  the  plaintiffs  in  the  action,  and  the 
only  information  I  possess  in  respect  of 
the  matters  upon  which  I  am  interrogated 
is  derived  from  communications  made  to 
me  as  the  solicitor  for  the  plaintiffs  in 
this  action,  or  to  my  clerks,  or  to  the 
agents  of  the  corporation  for  the  purposes 
of  this  action,  in  the  course  of  getting  up 
the  evidence  for  the  plaintiffs  in  this  case, 
and  preparing  for  the  trial  herein,  by  per- 
sons who  will  or  may  be  witnesses  for  the 


plaintiffs  at  the  trial."  The  summons 
came  on  before  Denman,  J.,  at  chambers, 
who  held  that  the  plaintiffs  were  not 
relieved  from  answering  the  interroga- 
tories, and  ordered  the  answers  to  be 
delivered. 

From  this  order  the  plaintiffs  now  ap- . 
pealed. 

F.  B.  Fitzroy  Gowper,  for  the  plaintiffs, 
contended  that  a  solicitor  would  be  clearly 
privileged  from  giving  the  information  he 
had  obtained  from  communications  made 
to  him  for  the  purpose  of  the  action  ;  that 
the  town  clerk  was  the  proper  person  for 
the  plaintiffs  to  pot  forward,  and  that  as 
he  was  solicitor  to  the  plaintiffs,  he  could 
decline  answering  matters  which  he  was 
privileged  from  communicating. 

Levett,  for  the  defendants,  contended 
that  the  town  clerk  could  not  sever  his 
position  as  solicitor  from  that  of  public 
officer,  and  claim  a  privilege  in  the  one  ca- 
pacity which  he  would  not  be  entitled  to 
in  the  other,  and  that  the  defendants  had 
waived  any  privilege  they  might  have 
claimed  by  electing  to  put  him  forward 
as  their  representative. 

The  following  authorities  were  referred 
to:- — Bu8tro8  v.  White  (1),  Anderson  v. 
The  Bank  of  British  Columbia  (2),  Atherley 
v.  Harvey  (3),  The  Southward  and  Vaux- 
hall  Water  Company  v.  Quick  (4). 

Grove,  J. — The  order  of  Denman,  J., 
is  in  my  judgment  right.  The  corporation 
have  put  forward  a  person  as  their  public 
officer  to  answer  these  interrogatories,  and 
the  question  is,  can  they  set  up  privilege, 
and  decline  answering  on  the  ground  that 
he  is  their  solicitor  ?  I  am  of  opinion 
they  cannot.  They  have  selected  a  person  - 
to  appear  for  them,  and  they  cannot  avail 
themselves  of  his  individuality.  If  it 
were  otherwise,  the  corporation  might  pur- 
posely put  forward  their  own  solicitor,  in 
order  to  avail  themselves  of  his  privilege. 
Or  a  case  might  arise  in  which  a  matter 

(1)  45  Law  J.  Rep.  Q.B.  642 ;  Law  Rep.  1 
Q.B.D.  423. 

(2)  45  Law  J.  Rep.  Chanc.  449;  Law  Rep.*. 
Ch.  D.  644. 

(8)  46  Law  J.  Rep.  Q.B.  518;  Law  Rop.  2 
Q.B.  D.  624. 

(4)  47  Law  J.  Rep.  Q.B.  268;  Law  Rep.* 
Q.B.  D.  316. 
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being  known  to  ninety-nine  persons  out  of 
a  corporation  consisting  of  100  persons,  the 
corporation  might  put  forward  the  100th 
person,  and  he  might  answer  that  he  had 
no  knowledge  of  the  matter  in  respect  of 
which  he  was  interrogated.  I  am  there- 
fore of  opinion  that  the  order  most  be 
affirmed. 

Lopes,  J. — It  is .  contended  that  the 
town  clerk  ought  not  to  be  compelled  to 
answer  these  interrogatories,  because  the 
information  asked  is  derived  from  com- 
munications which  have  been  made  to 
him  as  the  solicitor  of  the  plaintiffs,  but  I 
do  not  think  such  a  contention  is  main- 
tainable. It  must  be  remembered  that 
the  privilege  is  not  the  privilege  of  the 
solicitor,  but  of  the  clients ;  and  I  do  not 
think  that  it  is  competent  to  a  corpora- 
tion, who  elect  to  pnt  forward  their 
town  clerk  to  answer  interrogatories,  to 
say  he  is  our  solicitor,  and  therefore  he 
ought  not  to  be  called  upon  to  answer. 
The  corporation  cannot  be  allowed  thus 
to  blow  hot  and  cold.  Having  elected  to 
put  forward  their  solicitor,  they  have,  in 
my  opinion,  waived  the  privilege  they 
might  otherwise  have  claimed. 

Appeal  dismissed. 


Solicitors — Johnson  &  Weatheralls,  agents  for  J. 
J.  Thomas,  Swansea,  for  plaintifis;  Hacon  & 
Turner,  agents  for  Charles  Norton,  Swansea, 
for  defendants. 

&»ftA 

[IN  THE  COUET  OF  APPEAL.] 
1879  1 

Dee  3   f  P0TTEB  v-  COTT0N  AND  others.* 

Practice*— Trial  by  Judge  without  a  Jury 
— Finding  of  Fact — Appeal — Motion  for 
New  Trial— Order  XXXIX.  Rule  1  a. 

In  an  action  tried  by  a  Judge  without  a 
jury,  the  Judge  stated  that  he  found  certain 
facts  and  then  gave  judgment  for  the  defen- 
dants. The  plaintxff  moved  ex  parte  in  the 
Court  of  Appeal  for  a  new  trial  on  the 
ground  that  the  findings  were  against  the 
weight  of  evidence : — 

Held,  that  the  plaintiff  ought  to  have  ap- 

*  Coram  Bramwell,  L.J.;  Brett,  L.J.;  and 
Cotton,  L.J. 


pealed  from  the  judgment,  instead  of  moving 
for  a  new  trial. 

Krehl  v.  Burrell  (48  Law  J.  Rep. 
Cbanc.  252 ;  Law  Rep.  10  Ch.  D.  420) 
discus  ted  and  distinguished. 

Action  to  recover  possession  of  four 
houses. 

At  the  trial  before  Huddleston,  B., 
without  a  jury,  in  the  Michaelmas  Sittings, 
1879,  at  Westminster,  the  Judge,  after 
hearing  the  evidence,  found  as  a  fact  that 
the  writ  in  an  action  of  ejectment,  brought 
in  1873  by  the  present  defendant,  Cotton, 
against  one  Harvey,  through  whom  the 
present  plaintiff  claimed  as  mortgagee,  was 
in  respect  of  the  same  four  houses  which 
were  the  subject-matter  of  the  present 
action,  and  held  that  the  judgment  ob- 
tained in  the  first  action  was  conclusive 
against  the  plaintiff  in  the  present  one, 
and  gave  judgment  for  the  defendants. 

Bompas  and  Nasmith,  for  the  plaintiff, 
now  moved,  ex  parte,  within  twenty-one 
days  from  the  date  of  the  trial,  for  a  new 
trial,  on  the  ground  that  the  finding  of 
fact  was  against  evidence,  and  that  there 
had  been  a  misreception  of  evidence  at 
the  trial. 

[Beaiiwbll,  L.J.,  asked  if  the  matter 
was  not  one  for  an  appeal,  instead  of  a 
motion  for  a  new  trial.] 

It  is  submitted  that  the  proper  course 
has  been  taken,  and  that  this  case  is 
within  the  decision  in  Krehl  v.  Burrell  (1). 
There  has  been  a  distinct  finding  of  fact 
by  the  learned  Judge,  which  it  is  desired 
to  question. 

Bramwell,  L.J.— We  think  that  this  is 
clearly  a  case  for  an  appeal,  but  it  is  not 
necessary  now  to  decide  within  what  time 
the  appeal  should  be  brought.  We  think 
that  the  decision  in  Krehl  v.  Burrell  (1) 
must  be  limited  to  the  particular  cases 
where  the  Judge  says — "  I  find  such  and 
such  facts,  and  I  reserve  judgment." 
There  is  then  something  from  which  an 
appeal  can  be  brought,  namely,  a  finding 
of  fact.  I  think  the  judgment  in  that 
case  was  wrong.  A  Judge  gives  judg- 
ment, he  does  not  give  a  verdict. 

(1)  48  Law  J.  Rep.  Chanc.  252 ;  Law  Rep.  10 
Ch.  i>.  420. 
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Bbett,  L.J. — We  are,  perhaps,  not  at 
liberty  to  differ  from  the  judgment  in 
Krehl  v.  Burrell  (1)  -when  the  facts  are 
exactly  the  same  as  in  that  case.  1  think, 
however,  that  the  case  of  Lowe  v.  Lowe 
(2)  confines  the  decision  in  Krehl  v.  Burrell 
(1)  to  this,  that  the  reasoning  of  the 
latter  case  only  applies  where  a  Judge 
says,  "  I  am  not  going  to  try  this  case. 
I  am-  only  going  to  try  issues  of  fact." 
Then  the  finding  upon  those  issues  of 
fact  can  be  questioned  by  motion  for  a 
new  trial.  We  are  bound  by  that  decision 
until  it  has  been  reviewed  by  a  greater 
number  of  members  of  the  Court  of  Ap- 
peal or  by  the  House  of  Lords.  After 
having  heard  this  question  mooted  mauy 
times,  I  have  come  to  the  conclusion  that 
in  all  other  cases  than  the  very  special 
one  of  Krehl  v.  Burrell  (1),  wherever  an 
action  is  tried  by  a  Judge  without  a  jury, 
whatever  fault  is  found  with  his  ruling 
must  be  matter  of  appeal  and  not  of 
application  for  a  new  trial.  He  is  in  the 
same  position  as  a  Vice-Chancellor  under 
the  old  procedure,  and  his  ruling  is  to  be 
questioned  in  the  same  way,  by  an  appeal 
straight  to  this  Court.  Whether  appeals 
of  this  kind  ought  to  be  brought  within 
twenty,  one  days  or  within  a  year  it  is  not 
necessary  at  this  moment  to  determine. 

Cotton,  L.J. — I  am  of  the  same  opinion. 
This  is  clearly  a  case  for  an  appeal,  and 
not  for  an  application  for  a  new  trial. 
When  the  appeal  is  before  us  it  is  com. 
petent  for  the  Court  to  direct  a  further 
investigation  of  the  facts  if  it  appears 
necessary.  I  qnite  agree  with  the  opinion 
of  the  other  members  of  the  Court  that 
when  a  case  is  tried  before  a  single  Judge 
involving  questions  of  fact,  then,  the 
appeal  being  from  his  decision  on  mixed 
questions  of  fact  and  law,  the  proper 
course  is  not  to  move  for  a  new  trial,  but 
to  appeal  to  the  Court  of  Appeal,  who 
may  order  a  new  trial  if  it  is  thought 
necessary.  The  only  instance  in  which 
the  motion  should  be  for  a  new  trial  is  in 
cases  which  come  precisely  within  Krehl 
y.  Burrell  (1),  when  there  has  been  a 
separate  trial  of  issues  of  fact  by  the 
Judge,  and  then  a  separate  decision  on 
the  questions  of  law.   That  is  all  that 

(2)  48  Law  J.  Rep.  Chnnc.  883 ;  Law  Eep.  10 
Ch.  D.  132. 
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Krehl  v.  Burrell  (1)  deoided,  as  appears 
from  the  judgment  of  Lord  Justice  James 
in  Lowe  v.  Lowe  (2).  I  do  not  think  the 
decision  in  Krehl  v.  Burrell  (1)  was 
meant  to  be  confined  to  cases  where  there 
were  formal  definite  issues,  but  it  was  to 
apply  where  there  was  a  separate  trial  by 
the  Judge,  occupying  with  respect  to  the 
issues  of  fact  the  same  position  as  a  jury 
would  occupy  if  the  case  was  being  tried 
by  a  Judge  and  jury.  That  in  my  opinion 
is  the  only  result  of  Krehl  v.  Burrell  (1). 

Bbett,  L.J. — I  agree  that  the  issues  of 
fact  need  not  be  formal.  My  judgment 
is  with  reference  to  what  is  stated  to  be 
the  particular  practice  pursued  by  the 
Master  of  the  Bolls.  He  gets  the  counsel 
on  both  sides  to  state  what  are  the  issues 
of  fact,  and  then  proceeds  to  try  them; 
Those  are  not  formal  issues,  but  they  are 
still  issuee. 

Rule  refuted. 

Solicitors  —  Sympeon,  Warner  &  Turner,  for 
plaintiff;  A.  F.  &  R.  W.  Tweedie,  for  defen- 
dants. 

[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  a  Divisional  Court.) 

1879.      "1         WALKER  AND  OTHERS  V. 
Dec.  11.  J  SUDDEN.* 

Practice — Appeal  to  Divisional  Court 
not  prosecuted— Appeal  to  Court  of  Ap- 
peal. 

An  appellant  to  a  Divisional  Court  who 
fails  to  prosecute  Ms  appeal  there,  and 
against  whom  judgment  is  there  given,  can- 
not afterwards  appeal  from  that  judgment 
to  the  Court  of  Appeal. 

Appeal  by  the  defendant  from  an 
order  of  a  Divisional  Court,  affirming  an 
order  made  by  a  Master,  setting  aside, 
on  the  application  of  the  defendant,  an 
order  for  substituted  service,  and  giving 
leave  to  defend,  on  the  condition  of  his 
paying  a  sum  of  money  into  Court,  or  of 
giving  security  for  a  portion  of  the  plain- 
tiff's  claim.  The  defendant  had  appealed 
against  the  order  of  the  Master  to  a 

*  Coram  Cockburn,  C.J. ;  BramwelL  L.J. 
Cotton,  L.J. 
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Judge,  who  affirmed  the  decision  of  the 
Master.  The  defendant  then  gave  no- 
tice of  his  intention  to  move  a  Divisional 
Court  to  set  aside  the  order  of  the  Judge. 

Before  the  hearing  of  the  motion  the 
counsel  for  the  defendant  wrote  to  the 
counsel  for  the  plaintiffs,  and  asked  him 
to  let  the  case  stand  over.  The  counsel 
for  the  plaintiffs  replied  that  he  was  in- 
structed not  to  consent  to  this,  but  owing 
to  the  absence  from  London  of  the  conn- 
sel  for  the  defendant,  this  reply  did 
not  reach  him  until  after  the  day  for  the 
hearing  of  the  motion.  On  that  day 
the  plaintiffs  appeared,  and  claimed  the 
judgment  of  the  Court,  and  the  deci- 
sion of  the  Judge  at  chambers  was,  as 
no  one  appeared  to  support  the  appeal, 
affirmed. 

The  defendant  appealed  against  that 
decision. 

Torr,  for  the  appellant. — The  defend- 
ant failed  to  appear  and  support  his 
appeal  in  the  Divisional  Court;  judg- 
ment was  accordingly  rightly  given 
against  him.  He  is  therefore  entitled  to 
appeal  against  that  judgment,  for  it  is 
none  the  less  a  valid  order  of  a  Court 
having  jurisdiction  over  the  subject- 
matter,  and  the  validity  of  the  judgment 
cannot  be  affected  by  the  fact  that  the 
decision  was  given,  as  it  were,  ex  parte, 
and  without  hearing  counsel  for  the  party 
against  whom  it  was  given. 

M.  Powell  (with  him  Day),  for  the 
plaintiffs,  was  nob  called  on. 

Cockbdrn,  C.J.— I  am  of  opinion  that 
we  cannot  hear  this  appeal ;  the  appel- 
lant has  failed  to  prosecute  his  appeal  to 
the  Divisional  Court,  and  now  seeks  to 
come  per  saltum  to  this  Court.  We  can- 
not deal  with  the  case.  The  remedy,  if 
any,  must  be  by  an  application  to  the 
Divisional  Court.  We  must  dismiss  this 
application. 

Bramwell,  L.J.,  and  Cotton,  L.J.,  con- 
curred. 

Appeal  dismissed. 

Solicitors-  -H.  Chatterton,  for  appellant ;  Qel- 
latly,  Son  &  Warton,  for  respondent*. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
{Appeal  from  Revising  Barrister's  Court) 

1 879    f  MoBTLOCK  (flppcWini )  v.  fabbbb 
Nn    Yq,  i   (respondent),    hall  (appeU 
v"     '  l_  lant)  v.  cbopper  (respondent). 

Parliament — Borough  Vote — Notice  of 
Objection — Parish  of  Person  objected  to — 
41    42  Viet.  c.  26.  Sclied.  A.  Form  I. 

The  statute  41  if  42  Vict.  c.  26,  gives  in 
Schedule  A.  Form  I.  the  forms  of  notices 
of  objection  in  a  parliamentary  borough, 
No.  1  to  the  overseers,  Nu.  2  to  the  person 
objected  to.  And  then  follows  a  note :  "  If 
there  is  more  than  one  list  of  parliamentary 
voters,  the  notice  of  objection  in  each  of  the 
above  cases  Nos.  1  and  2,  should  specify  the 
list  to  which  the  objection  refers,  and  if  the 
list  referred  to  is  made  out  in  divisions, 
the  notice  of  objection  should  specify  the 
division  to  which  the  objection  refers  :  — 

Held,  that  the  list  which  the  notice  of 
objection  should  specify  is  the  list  of  voters 
under  each  head  of  franchise,  and  that  it  is 
not  necessary  to  specify  the  parish  to  which 
the  objection  refers. 

These  were  two  consolidated  appeals 
from  the  RevisingBarristers'  Conrts'for 
the  boroughs  of  Westminster  and  Not- 
tingham respectively.  In  both  cases  the 
same  point  arose  for  determination, 
namely,  whether  the  notice  of  objection 
to  a  borough  voter  should  specify  the 
parish  in  which  the  qualification  objected 
to  was  situated.  The  two  appeals  were 
argued  as  one,  and  one  judgment  was 
delivered  for  the  two  cases. 

MORTLOCK  V.  FaRRER. 
CASE. 

1.  The  appellant  objected  to  the  name 
of  Thomas  Allen,  of  79,  Berwick  Street, 
being  retained  on  the  list  of  persons  who, 
being  on  the  register  of  voters  now  in 
force  for  the  parliamentary  borough  of 
Westminster  in  respect  of  residence  in 
lodgings  within  the  parish  of  St,  James, 
claimed  in  respect  of  residence  in  the 
same  lodgings  to  have  their  names  in- 
serted in  the  list  of  persons  entitled  to 
vote  at  the  election  of  two  members  to 
serve  in  Parliament  for  the  said  borough. 

2.  The  notice  of  objection  given  by  the 
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appellant  was,  so  far  as  is  necessary  to  be 
stated,  as  follows : — 

"To  Mr.  Thomas  Allen.— I  hereby 
give  yon  notice  that  I  object  to  yonr 
name  being  retained  on  the  list  of  persons 
entitled  to  vote  as  lodgers  at  the  election 
of  members  to  serve  in  Parliament  for 
the  city  of  Westminster,  on  the  following 
grounds  (which  the  notice  then  proceeded 
to  state). 

"  Dated  this  25th  day  of  August,  1879. 
"  (Signed)    Joseph  Mortlock, 
"  Of  No.  6,  Cambridge  Villas, 

"  Waterford  Road,  Fulham, 
"on  the  list  of  voters  (for  No.  7,  North 
Street)  for  the  parish  of  St.  John  the 
Evangelist  (called  List  No.  3) ;" 
and  was  regular  in  all  respects,  except 
in  the  following  particulars,  namely : — 

3.  The  said  Thomas  Allen  objected 
that  such  notice  was  invalid  and  void  in 
law,  inasmuch  as  it  did  not  specify  upon 
which  list  of  persons  entitled  to  vote  as 
lodgers  for  the  election  of  members  for 
the  said  borough  his  name  appeared. 

4.  There  are  eleven  parishes  and  pre- 
cincts within  the  said  borough,  each 
having  its  own  overseers  ;  but  for  one  of 
such  precincts  there  was  on  the  register 
of  voters  now  in  force  no  lodger. 

5.  As  to  the  remaining  ten  parishes  or 
precincts,  the  overseers  of  each  parish  or 
precinct  made  out,  in  obedience  to  the 
22nd  section  of  the  Parliamentary  and 
Municipal  Registration  Act,  1878,  such  a 
list  as  is  mentioned  in  the  1st  paragraph 
of  this  case. 

6.  The  names  of  four  hundred  other 
persons  were  objected  to  under  similar 
circumstances. 

7.  The  Revising  Barrister  decided  that 
the  said  notices  of  objection  ought  to 
have  specified  upon  which  of  the  said 
ten  lists  respectively  the  names  of  the 
persons  so  objected  to  appeared. 

8.  The  Revising  Barrister  was  requested 
by  the  objector  nevertheless  to  go  into  the 
merits  of  the  various  objections;  but  this 
was  opposed  on  behalf  of  the  parties 
objected  to ;  and  he  declined  to  do  so. 

The  Solicitor-General   (Sir  Hardinge 
Oxford)  (Douglas  King$ford  with  him), 
for  the  appellant. — By  the  Representa- 
tion of  the  People  Act  (30  A  31  Vict.  c. 
Vou  49.— Q.B.,  CP.  &  Exch. 
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102),  which  confers  the  lodger  franchise, 
the  lodger  must  have  occupied  the  same 
house  in  the  borough  for  twelve  months 
preceding  the  last  day  of  July  (sect.  4), 
he  also  had  to  send  in  his  claim  before 
the  25th  of  August  in  every  year  (sect. 
30),  in  accordance  with  the  form  I.  in 
Sched.  G. ;  that  form  is  now  altered  by 
the  Parliamentary  and  Municipal  Regis- 
tration Act,  41  &  42  Vict.  o.  26,  and 
Form  H.  No.  2,  in  the  schedule  of  that 
Act  has  now  to  be  filled  up  by  the  lodger, 
and  he  has  to  send  in  a  fresh  claim  every 
year  before  the  25th  of  July  (sect.  22). 
The  sole  question  here  being  whether 
the  notice  of  objection  to  a  lodger  ought 
to  have  specified  the  parish  in  which  he 
resided,  it  is  submitted  that  as  the 
lodger  must  have  complied  with  these 
conditions  and  given  notice  of  his  claim 
according  to  this  elaborate  form  (Form 
H.  No.  2),  which  is  addressed  in  the 
first  instance  to  the  overseers  of  the  parish 
in  which  he  resides,  and  in  respect  of 
which  parish  alone  he  can  of  necessity  be 
entitled  to  vote  as  a  lodger,  he  could  by 
no  possibility  be  misled  by  the  omission 
of  his  parish  from  the  notice  of  objec- 
tion. 

The  division  referred  to  in  the  foot- 
note to  Form  I.  No.  2  (1),  is  the  division 

(1)  41  &  42  Vict  c.  26.   Sched.  A  Form  (I.). 
Form  of  Notice  of  Objection. 
No.  1  (Parliamentary). 
Notice  of  Objection  to  be  given  to  Overseen. 
To  the  Overseers  of  the  Parish  [or  Township] 

of 

I  hereby  give  yon  notice  that  I  object  to  the 
name  of  being  retained  on  the  lists  of 

persons  entitled  to  vote  at  the  election  of  a  mem- 
ber \ot  members]  to  serve  in  Parliament  for  the 
Parliamentary  Borough  of 

Sated  the         day  of  18 

(Signed)         A.  B.  (Place  of  Abode) 

On  the  List  of  Parliamentary  Voters  for  the 
Parish  of 

No.  2  (Parliamentary). 
Notice  of  Objection  to  be  given  to  the  Person 
objected  to. 

To  Mr. 

I  hereby  gire  yon  notice  that  I  object  to  yonr 
name  being  retained  on  the  lists  of  persons  en- 
titled to  vote  at  the  election  of  members  [or  a 
member]  to  Berve  in  Parliament  for  the  Parlia- 
mentary Borough  of  on  the  following 
grounds,  viz. 

1.  e.g.,  that  you  have  not  occupied  for  twelve 
months  to  the  15th  of  July. 

2.  That 
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explained  in  sect.  15,  in  eases  where  the 
lists  of  parliamentary  voters  and  the 
burgess  lists  are  made  out  together  (2), 
and  the  list  to  which  the  objection  re- 
fers should  be  divided  into  divisions  as 
in  Form  D.  Then  the  notice  of  objection 
must  specify  the  division  to  which  the 
objection  refers.  The  lodger  list  in  only 
one  list,  throughout  the  statutes  it  is  so 
treated — see  Representation  of  the  People 
Act,  1867  (30  6  31  Vict.  c.  102),  s.  30. 
par.  2. 

The  person  objected  to  need  only  be 
informed  of  the  franchise  list  to  which 
the  objection  is  directed,  the  parish  list 
would  be  unnecessary.  The  object  of 
the  notice  which  is  framed  to  carry  out 
the  intention  of  the  Act  is  to  let  the  per- 
son objected  to  know  of  the  objection ; 
in  the  present  instance  he  would  be 
aware  of  the  objection  to  his  vote  with- 
out the  mention  of  his  parish  in  the 
notice  of  objection. 

B.  8.  Wright,  for  the  respondent  (3). 
— This  footnote  has  to  be  construed  with 

3. 

Dated  the         day  of  18 

(Signed)  A.  B.  of  [place  of  abode]  on 
the  List  of  Parliamentary  Voters  for  the  Parish 
of 

Note. — If  there  is  more  than  one  list  of  par- 
liamentary voters,  the  notice  of  objection  in  each 
of  the  above  two  cases,  Nos.  1  and  2,  should 
specify  the  list  to  which  the  objection  refers,  and 
if  the  list  referred  to  is  made  out  in  divisions,  the 
notice  of  objection  should  specify  the  division  to 
which  the  objection  refers;  and  if  the  list  con- 
tains two  or  more  persons  of  the  same  name,  the 
notice  should  distinguish  the  person  intended  to 
be  objected  to. 

(2)  41  &  42  Vict  c  26.  s.  15,  sub-sect.  2 : 
"When  the  parish  is  situate  wholly  or  partly 
both  in  the  parliamentary  borough  and  in  the 
municipal  borough,  the  list  for  the  parish  shall 
be  made  out  in  three  divisions : 

"  Division  1  shall  comprise  the  names  of  the 
persons  entitled  both  to  be  registered  as  parlia- 
mentary voters  under  a  right  conferred  as  afore- 
said and  to  be  enrolled  as  burgesses ; 

"  Division  2  shall  comprise  the  names  of  the 
persons  entitled  to  be  registered  as  parliamentary 
voters  under  a  right  conferred  as  aforesaid,  but 
not  to  be  enrolled  as  burgesses  ; 

"Division  3  shall  comprise  the  names  of  the 
persons  to  be  entitled  to  be  enrolled  as  burgesses, 
but  not  to  be  registered  as  parliamentary  voters 
under  a  right  conferred  as  aforesaid." 

(3)  The  High  Bailiff  of  Westminster,  who  was 
returning  officer,  and  had  been  made  respondent 
by  the  Revising  Barrister.  * 


reference  to  other  qualifications  than  that 
of  lodger,  and  though  in  the  case  of  a 
lodger  there  would  be  no  necessity  to 
state  the  parish,  yet  there  would  be  in 
other  cases  where  the  voter  can  have 
qualifications  in  different  parishes.  In 
the  footnote  to  Form  I.  No.  4,  which  is  a 
similar  form  of  notice  to  be  given  to 
persons  objected  to  in  municipal  regis- 
tration, it  is  enacted  that  "if  there  is  more 
than  one  burgess  list  the  notice  of  objec- 
tion should  specify  the  list,  Ac."  There 
can  be  but  one  burgess  list  in  municipal 
boroughs,  therefore  the  list  in  that  case 
can  only  be  the  parish  list.  In  Wansey  v. 
Perkins,  Quigley  s  Case  (4),  which  is  a  de- 
cision on  the  old  form  No.  10,  Sched.  B. 
to  6  &  7  Vict.  c.  18,  where  this  footnote 
is  only  appended  to  the  objection  to  the 
overseers,  it  was  suggested  in  argu- 
ment that  the  footnote  should  also  be 
applied  to  the  notice  of  objection  to  the 
party,  as  it  was  only  reasonable  he  should 
have  the  same  information,  and  it  was 
suggested  that  after  the  words  "  on  the 
list"  in  the  notice  of  objection  to  tho 
party  there  should  be  added  the  words 

"for  the  parish  of  ;"  and  Tindal, 

C.J.,  says :  "  The  difficulty  particularly 
complained  of  is,  that  the  notice  to  the 
party  himself  does  not  specify  the  list  to 
which  the  objection  is  intended  to  apply; 
and  that  as  a  party  may  have  various 
qualifications  within  the  borough,  a  no- 
tice in  the  present  form  would  impose  on 
him  the  difficulty  of  examining  more 
than  one  list.  I  admit  this  is  a  difficulty 
which  to  some  extent  may  be  imposed  on 
the  party ;  and  possibly  if  it  had  occurred 
to  the  Legislature,  they  might  have 
framed  a  form  of  notice  somewhat  in  the 
manner  that  has  been  suggested."  This 
is  a  new  Act  introducing  a  new  form  of 
registration,  therefore  the  "  list "  is  to  be 
construed  as  under  this  Act,  and  not  as 
under  the  old  law. 

The  Solicitor-General,  in  reply. 

Hall  v.  Cboppbb. 

Consolidated  appeal  from  the  decision 
of  the  Revising  Barrister  for  the  borough 
of  Nottingham. 

In  this  case  the  same  point  was  raised 

(4)  7  Man.  &  G.  127 ;  14  Law  J.  Rep.  CP.  90. 
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with  respect  to  s  notice  of  objection  to 
an  occupier. 

Ridley,  for  the  appellant. — The  list 
which  should  be  specified  is  the  franchise 
list,  the  parish  list  need  not  be  stated. 
If  the  overseers  were  the  persons  alone 
to  whom  the  notice  of  objection  was  to 
be  sent,  it  cannot  be  suggested  that  the 
list  to  be  specified  is  to  be  the  parish  list, 
because  that  information  would  appear 
on  the  notice  itself,  which  is  to  be  headed 

"  To  the  overseers  of  the  parish  of  ," 

Form  I.  No.  1.  In  Wansey  v.  Perkins 
(4)  it  was  assumed  that  the  list  to  be 
specified  in  the  notice  to  the  overseers 
was  the  franchise  list,  for  it  was  held 
that  there  was  no  necessity  to  specify  the 
list  because  the  overseers  at  that  time 
only  made  out  one  franchise  list  in  the 
city  of  London.  The  information  to  be 
afforded  in  each  case  is  put  on  the  same 
basis,  and  it  cannot  have  one  meaning 
when  applied  to  the  overseers,  and  an- 
other when  applied  to  the  party.  If  the 
list  were  to  mean  "parish"  list,  the 
Legislature  would  have  left  out  the  very 
information  intended  to  be  afforded  by 
the  notice,  namely,  the  information  as  to 
qualification. 

Graham,  for  the  respondents. — It  is 
necessary  to  insert  the  parish  in  the  body 
of  the  notice.  The  draftsman  of  the  Act 
has  obtained  the  form  from  the  old  Act, 
6  Vict.  c.  18,  Sched.  B.  Form  10,  but  the 
old  Act  can  throw  but  little  light  on  the 
new  Act,  because  the  circumstances  were 
different.  The  Reform  Act  had  not  de- 
fined the  lists  to  be  specified.  Then  when 
there  came  to  be  several  lists  in  a 
borough  it  was  considered  necessary  to 
specify  the  list  so  far  as  the  overseers 
were  concerned,  but  not  in  the  case  of 
the  person  objected  to.  In  the  present 
Act  the  necessity  to  specify  the  list  is 
extended  to  the  party.  The  notice  to  the 
overseers  is  to  the  overseers  of  the  parish, 
but  as  they  have  to  make  out  more  than 
one  list  it  is  necessary  in  dealing  with 
notice  to  them  to  specify  what  list  the 
objection  refers  to,  but  in  giving  notice 
of  objection  to  the  party  you  must  spe- 
cify to  which  parish  the  objection  refers, 
for  the  voter  may  claim  the  franchise  in 
respect  of  different  parishes,  and  he  is 
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entitled  to  know  to  which  parish  the 
objection  refers  as  well  as  the  particular 
list  of  franchise  for  that  parish.  In 
Wan$ey  v.  Perkins  (4)  it  was  held  that 
in  the  notice  of  objection  to  the  party  it 
was  not  necessary  to  specify  the  parish 
list  to  which  the  objection  referred,  but 
only  because  the  footnote  was  confined  to 
the  case  of  the  overseers,  see  the  head- 
note  to  the  Law  Journal  report  of  the 
case ;  when,  therefore,  the  footnote  is  ex- 
tended to  the  party,  it  is  intended  the 
parish  shall  be  stated. 

[Lord  Coliridge,  C.J. — This  list  re- 
ferred to  in  that  decision  is  not  the 
parochial  list,  but  the  lists  of  various 
qualifications.] 

The  only  other  case  which  throws  any 
light  on  the  subject  is  Moon  v.  Andrew 
(5),  where  the  list  of  voters  seems  to 
have  been  treated  as  the  parish  list. 

Douglas  Kingsford,  for  the  town  olerk, 
did  not  argue. 

Ridley,  in  reply. 

Lord  Coleridge,  C.J. — In  these  two 
cases  I  am  of  opinion  the  Revising  Bar- 
risters have  decided  wrongly.  In  each 
case  the  notices  of  objection  are  framed 
in  the  exact  words  of  the  form  given  in 
the  Act,  1878  (1),  they  are  dated  and 
signed  in  accordance  with  the  words  of 
the  form,  and  in  both  notices  the  ob- 
jector has  given  his  parish  as  he  is  bound 
to  do.  The  only  difference  between  the 
two  appeals  is  that  in  one  case  the  voter 
claimed  as  lodger,  and  in  the  other  case 
as  occupier,  and  this  in  my  opinion  con- 
stitutes no  difference  in  point  of  law. 

The  objection  to  the  notices  is  raised 
upon  the  construction  to  the  note  ap- 
pended to  Form  I.  No.  2  (1),  by  which 
it  is  enacted  that  "  if  there  is  more  than 
one  list  of  parliamentary  voters,  the  no- 
tice of  objection  in  each  of  the  above  two 
cases,  namely,  first,  to  the  overseers, 
second,  to  the  person  objected  to,  should 
specify  the  list  to  which  the  objection 
refers,"  and  it  becomes  necessary  to  con- 
sider what  is  the  meaning  of  the  word 
"  list." 

It  is  argued  by  the  appellants  that 


(5)  38  Law  J.  Rep.  CP.  97 ;  Law  Rep.  4  CP. 
461. 
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since  the  list  of  parliamentary  voters  for 
a  boroagh  is  made  up  of  persons  who 
claim  to  be  on  it  in  respect  of  divers 
sorts  of  franchise,  such  as  freemen, 
lodgers,  102.  householders,  &c.,  the  list 
referred  to  is  the  list  of  voters  under 
each  head  of  franchise,  and  consequently 
the  information  to  which  the  voter  is  en- 
titled under  this  footnote  is  to  which 
hst,  having  regard  to  the  diversities  of 
the  franchise,  the  objection  is  made. 

On  the  other  hand,  it  was  contended, 
on  behalf  of  the  respondents,  that  inas- 
much as  in  many  boroughs  there  are 
more  than  one  parish,  and  as  in  each 
parish  the  overseer  has  to  make  oat  a 
list,  and  as  each  such  list  is  divided  under 
different  heads  of  franchise,  and  the  voter 
may  claim  the  franchise  in  respect  of 
various  parishes  in  the  borough,  he  is 
entitled  to  know  to  which  parish  in  the 
borough  the  objection  is  directed,  and 
that  as,  in  the  present  case,  there  was  no 
such  information  afforded,  the  notice  of 
objection  was  bad. 

If  I  had  to  construe  this  notioe  quite 
alone,  and  with  the  ordinary  information 
one  possesses  on  questions  of  franchise,  I 
should  feel  there  was  a  great  deal  to  be 
said  for  both  contentions.  Both  cannot, 
I  think,  be  true.  The  note  appended  to 
the  form  applies  to  both  notices  of  ob- 
jections, and  I  must  therefore  interpret 
the  word  "  list "  reasonably  with  regard 
to  both  the  notices,  namely,  to  the  notice 
of  objection  to  the  overseers  and  to  the 
person  objected  to. 

That  is  one  help  to  the  interpretation 
of  this  footnote,  but  it  is  not  the  only 
help.  In  the  Act  itself  the  word  "  divi- 
sion "  is  explained,  and  it  is  shewn  to  be 
confined  and  limited  to  three  sorts  of 
divisions,  namely: — First.  Persons  en- 
titled to  be  registered  both  as  parliamen- 
tary voters  and  burgesses ;  second,  as 
parliamentary  voters  only ;  third,  as 
burgesses  only,  section  15  (2).  So  that 
we  have  a  statutory  interpretation  of 
the  word  "division"  shewing  the  word  to 
be  confined  and  limited  to  those  three 
divisions. 

But  the  matter  does  not  rest  there 
because  by  this  Act  we  are  referred  to 
the  old  Registration  Act,  6  Vict.  c.  18,  an 
Act  which  for  the  first  time  drew  up  a 


code  of  registration.  It  was  drawn  with 
great  care,  and  has  been  the  subject 
of  numerous  decisions.  It  has  been  in- 
corporated with  the  present  Act,  and 
it  is  expressly  declared  that  terms  used 
in  the  present  Act  are  to  have  the  same 
meaning  as  in  that  Act  (see  41  &  42  Vict, 
c.  26.  s.  4).  The  old  Registration  Act 
dealt  with  county  and  borough  regis- 
tration, it  contained  a  variety  of  forms 
which  were  to  be  applied  in  the  instance 
of  co  an  ties  and  of  boroughs,  and  amongst 
these  there  are  forms  of  objection  to  be 
given — First,  to  overseers,  and  second  to 
parties.  In  the  notioe  to  the  overseers 
it  will  be  seen  that  both  in  the  county 
and  in  the  borough  the  form  is  silent 
as  to  the  locality  of  the  franchise  to 
which  the  objector  objects,  and  it  is  ob- 
vious that  a  notice  of  objection  to  an 
overseer  whose  jurisdiction  only  extends 
over  a  local  area,  need  not  state  that  the 
objection  is  to  a  franchise  within  that 
area ;  in  one  sense,  therefore,  though,  not  in 
a  literal  sense,  the  notice  to  the  overseers, 
contains  the  parish.  When  the  notice  of 
objection  is  to  a  party  on  the  county  re- 
gister it  is  expressly  directed  that  the 
name  of  the  parish  is  to  be  inserted  in 
the  body  of  the  notice,  and  therefore  a 
notice  of  objection  to  a  party  on  tho 
county  register  which  omitted  the  parish 
would  not  be  a  good  notice.  But  in  the 
form  of  notice  of  objection  to  the  party 
in  a  borough  the  form  is  silent  as  to  the 
parish  of  the  party  objected  to. 

Such  being  the  case  under  the  old  Act, 
which  is  incorporated  with  the  present 
Act,  and  whose  terms  are,  as  far  as  pos- 
sible, to  have  the  same  meaning  as  in 
the  present  Act,  we  find  that  whereas 
under  the  old  Act  this  footnote  does  not 
exist  in  the  case  of  a  party,  and  it  would 
have  been  impossible  to  have  interpreted 
it  in  the  manner  contended  for  by  the 
respondents,  it  is  possible  to  interpret  it 
as  it  was  interpreted  under  the  old  Act. 
The  words  are  pari  materia,  and  it  seems 
to  me  to  be  more  reasonable  to  place  the 
same  interpretation  on  them,  and  I  am 
content  to  construe  them  in  the  same  way 
rather  than  to  do  that  violence  to  them 
which  would  follow  from  any  other 
construction. 

Under  the  old  Act  it  is  clear  the  list  to 
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be  specified  was  the  franchise  list,  and  in 
my  judgment  the  list  to  be  specified  by 
this  footnote  is  not  the  list  of  the  parish 
in  which  the  voter's  qualification  is  situ- 
ated, bnt  the  list  of  the  particular  fran- 
chise in  respect  of  which  he  claims. 

Very  little  authority  is  to  be  found  on 
the  point.  In  Moon  v.  Andrews  (5), 
which  was  a  decision  nnder  the  old 
Registration  Act  (6  Vict.  c.  18),  the 
notice  of  objection  was  signed  by  the 
objector  as  "  on  the  list  of  voters  for  the 
borough  of  Penryn ;  "  it  was  proved  that 
the  Parliamentary  borough  of  Penryn 
comprised  six  parishes,  and  amongst 
them  one  called  the  "  borough  of  Pen- 
ryn," and  the  Court  held,  with  perfect 
sense  as  it  seems  to  me,  that  the  objector 
who  resided  in  that  parish  had  suffi- 
ciently described  himself.  The  other 
case  of  Wansey  v.  Perkins  (4)  seems  to 
be  rather  in  favour  of  the  appellants  than 
of  the  respondents  because  there  the 
overseers  only  made  out  one  franchise  list, 
the  other  lists  being  made  out  by  other 
officers,  and  the  Court  held  that  a  notice 
of  objection  to  the  overseers  which  did 
not  specify  the  list  was  good  because  it 
could  only  apply  to  the  list  they  made  out. 
There  are  some  expressions  from  Tindal, 
C.  J.,  shewing  that  he  thought  that  as  a 
party  claiming  to  vote  may  have  various 
quahfications  in  different  parishes,  a  diffi- 
culty might  be  imposed  on  him  in  ascer- 
taining to  which  qualification  the  ob- 
jection applied,  though,  as  he  proceeded 
to  point  out,  no  great  hardship  could 
occur,  for  the  voter  could  either  apply  to 
the  overseers  or  the  objector.  No  such  dif- 
ficulty as  that  pointed  out  by  Tindal,  C.J., 
could  occur  in  the  case  of  a  lodger,  a 
person  who  is  obliged  to  make  an  annual 
local  claim  on  local  property  in  order  to 
maintain  the  franchise.  When  therefore 
the  notice  of  objection  is  served  on  a 
lodger,  he  must  of  necessity  know  to 
what  parish  the  notice  refers,  for  no  man 
can  be  a  lodger  in  two  places  at  the  same 
time.  It  is  true  that  in  other  cases  it  is 
conceivable  there  may  be  more  difficulty 
to  the  voter.  As  an  occupier  it  is  pos- 
sible he  may  have  two  qualifications  in 
the  same  borough,  but  I  think  the  an- 
swer given  by  Tindal,  C.J.,  in  Wansey  v. 
Perkins  (4),  that  he  can  apply  to  the 


overseers  or  the  objector  is  the  true  ans- 
swer,  and  I  am  of  opinion  that  the  rea- 
sonable interpretation  to  the  "  notice 
specifying  the  list  to  which  the  objection 
refers  "  is  that  the  notices  should  specify 
the  character  of  the  qualification. 

I  cannot  deny  but  that  I  was  struck 
with  the  difficulty  pointed  out  by  Mr. 
Wright  with  regard  to  the  note  appended 
to  municipal  notice  No.  4.  I  confess  I 
am  not  able  to  place  an  adequate  inter- 
pretation on  it,  and  all  I  can  say  to  it  is 
that  the  matter  is  not  free  from  difficulty. 
I  do  not  pretend  that  I  can  construe  the 
note  to  the  two  forms  of  election,  but  the 
considerations  introduced  by  the  later 
footnote  are  not  sufficient  to  override 
the  construction  of  the  earlier  footnote. 
Without  therefore  saying  that  the  matter 
is  free  from  difficulty,  for  I  frankly  admit 
that  it  is  not,  I  am  of  opinion  that  the 
decisions  of  the  Revising  Barristers  were 
wrong  and  must  be  reversed. 

Grove,  J. — I  have  had  considerable 
doubts  in  the  case,  for  the  point  was  one 
of  difficulty,  and  the  arguments  were,  to 
my  mind,  evenly  balanced ;  but  the  argu- 
ment of  Mr.  Ridley  has  convinced  me 
that  the  appellants  ought  to  succeed. 

We  have  to  construe  this  footnote 
with  reference  to  notice  of  objection  both 
to  the  overseers  and  to  the  party.  The 
respondents  contend  the  parish  is  to  be 
inserted  in  the  notice,  but  the  overseer 
of  course  knows  his  parish,  and  more- 
over the  heading  to  the  notice  is  "To 

the  Overseers  of  the  Parish  of-  ."  If, 

then,  we  were  to  accept  the  interpreta- 
tion contended  for  by  the  respondents, 
and  hold  that  the  list  to  be  specified  was 
the  parish  list,  we  should,  in  my  opinion, 
be  placing  a  meaningless  interpretation 
on  the  words  when  applying  them  to  the 
notice  to  the  overseers.  We  have,  then, 
to  place  an  interpretation  on  the  foot- 
note which  is  applicable  to  both  notices. 

Arguments  were  addressed  to  us,  to 
which  my  Lord  has  referred,  shewing 
that  this  note  is  almost  a  copy  of  the 
footnote  in  the  old  registration  Act. 
That  footnote  undoubtedly  referred  to 
the  lists  under  the  different  heads  of 
franchise.  When,  therefore,  we  come  to 
words  which  are  pari  materia,  it  seems 
to  me  we  should  apply  the  same  inter- 
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pretation,  for  there  are  strong  reasons 
for  saying  that  Parliament,  when  using 
the  same  language,  meant  the  same 
thing. 

The  language  of  the  footnote  is  very 
special.  I  cannot  think  it  was  drawn 
carelessly ;  and  when  I  find  it  specially 
applied  to  both  cases,  I  cannot  but  think 
the  Legislature  intended  something  which 
was  applicable  to  both  cases.  The  argu- 
ment of  the  respondent  could  only  prevail 
by  giving  the  previous  Act,  and  this  Act 
one  meaning,  in  the  case  of  the  overseers, 
but  this  Aot  a  different  meaning  when 
applied  to  the  party.  Such  a  construc- 
tion appeared  to  me  strange,  and  led  me 
to  consider  the  appellant  was  entitled  to 
our  judgment. 

I  was  impressed  with  the  difficulty 
pointed  out  by  Mr.  Wright  in  the  foot- 
note to  No.  4,  and  I  feel  there  is  a  diffi- 
culty in  that  footnote.  I  should  much 
wish  that  there  were  no  difficulty,  but  we. 
cannot  assume,  as  we  were  invited  to  do, 
that  there  is  error  or  mistake  in  the  Act. 
All  I  can  say  is  that  I  cannot  explain  it, 
and  I  do  not  think  the  difficulty  sufficient 
to  override  the  arguments  of  the  appel- 
lants. This  footnote  has  to  be  applied 
to  the  cases  of  notice  of  objection  to 
overseers  and  persons  objected  to;  we 
have  to  place  a  meaning  on  it  which 
shall  be  applicable  to  both,  and  I  agree 
with  my  Lord  that  the  interpretation  we 
ought  to  place  on  it  is  that  the  list,  if 
more  than  one,  to  bo  specified,  is  the 
franchise  list,  and  not  the  parochial  list. 

Ldidlkt,  J. — I  am  of  the  same  opinion. 
Both  these  cases  turn  on  the  true  con- 
struction of  Form  I.,  note  2,  which,  by 
section  8,  is  to  be  construed  and  have 
effect  as  if  enacted  in  the  body  of  the 
Act.  Now  the  words  that  give  rise  to 
the  difficulty  are,  "  if  there  is  more  than 
one  list  of  Parliamentary  voters;"  and 
it  is  said  that,  if  there  is  more  than  one 
parish  of  voters,  there  must  be  more  than 
one  list.  On  the  other  hand,  there  are 
several  lists  made  out  by  the  overseers 
of  the  several  parishes.  I  think  the 
argument  of  Mr.  Ridley  to  be  unanswer- 
able. If  you  apply  this  footnote  to  the 
objection  to  the  overseers,  it  would  be 
unmeaning,  if  the  list  to  be  specified  were 
the  parish  list.    If  a  notice  is  directed 


to  parish  A.  it  cannot  of  course  be  a  good 
notice  to  parish  B.  In  other  words,  the 
several  lists  referred  to  must  be  the 
several  qualifications  which  are  made 
out  by  the  overseers.  Having  such  mean- 
ing attached  to  it  in  the  one  case,  it 
would  be  a  strong  thing  to  say  it  is  to 
have  a  different  meaning  in  the  other. 

The  construction  we  place  on  this 
footnote  is  fortified  by  referring  to  other 
forms,  and  also  observing  that,  when  the 
parish  is  to  be  given,  it  is  specifically 
mentioned,  as  is  the  oase  where  the 
objector  has  to  mention  his  parish ;  and 
I  see  no  difficulty,  excepted  that  pointed 
out  by  Mr.  WrigJit.  I  do  not  pretend  to 
be  able  to  give  the  full  meaning  to  forms 
3  and  4,  but  I  decline  to  accept  his  argu- 
ment to  the  extent  of  overriding  what 
seems  clear  in  the  present  instance.  It 
appears  to  me  that  spelling  this  clause 
out,  and  having  regard  to  this  Aot  as 
well  as  the  previous  Acts,  the  Revising 
Barristers  should  have  allowed  the  objec- 
tions. 

Ridley  applied  for  costs,  and  that  the 
names  be  struck  out. 

Pkr  Curiam. — There  should  be  no  costs 
against,  the  town  clerk;  but  in  each  of 
the  other  cases,  where  the  respondents 
have  rested  their  defence  on  technical 
grounds,  there  must  be  costs  as  against 
them.  The  names  must  be  struck  off,  as 
the  persons  objected  to  have  resisted  the 
objection  on  grounds  which  have  failed. 

"Decisions  reversed. 


Solicitors— Rotferson,  Ford  &  Co.,  for  the  appel- 
lant Mortlock;  the  respondent  Farrer  in  person ; 
C.  C.  Ellis,  Mnnday.  &  Co.,  for  the  appellant 
Hall;  Aldridge,  Thorn  &  Co.,  agents  for  F. 
Acton,  Nottingham,  for  the  respondent  Cropper. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 

(Appeal  from  Revising  Barrister's  Oourt.) 

1879.  Ihatwabd  {appellant)  v.  scott 
Nov.  25.  /  (respondent). 

Parliament — Registration — Persons  in- 
capacitated by  Law  or  Statute  from  Voting — 
Power  to  expunge — 41  8f  4i2  Viet.  e.  26.  s. 
28  (sub-sects.  7, 8). 

Section  28  of  the  Parliamentary  and 
Municipal  Registration  Act  (41  &  42  Vict, 
c.  26),  which  declares  the  duties  and  powers 
of  the  Revising  Barrister,  by  sub-section  7 
enacts  thai  he  shall  expunge  from  the  list 
the  name  of  eoery  person  "  incapacitated 
by  any  law  or  statute  from  voting  at  an 
election:"— 

Held,  that  the  incapacity  referred  to  was 
the  general  incapacity  which  would  exist 
in  the  case  of  peers,  women,  aliens,  Sfc,  and 
not  such  transitory  incapacity  as  would 
exist  by  reason  of  the  receipt  of  parochial 
relief,  insufficient  occupation,  fa. 

Stowe  v.  Joliffe  (43  Law  J.  Rep.  CP. 
265 ;  Law  Rep.  9  CP.  734)  followed. 

Consolidated  appeal  from  the  decision 
of  the  Revising  Barrister  for  the  city  and 
boroagh  of  Bath. 

At  the  revision  of  the  lists  for  the  city 
and  borough  of  Bath  application  was  made 
by  the  appellant,  on  the  list  of  voters  for 
the  said  borough,  to  expunge  from  the 
list  of  voters  for  the  parish  of  Lyncombe 
and  Widoome,  in  exercise  of  the  powers 
conferred  on  the  Revising  Barrister  by 
sub-sections  7  and  8  of  section  28  of  41 
A  42  Vict.  c.  26  (1),  the  name  of  George 


(1)  41  &  42  Vict,  c  26.  s.  28.  "  A  revising 
barrister  shall,  with  respect  to  the  list  of  voters 
for  a  parliamentary  borough  and  the  burgess  lists 
for  a  municipal  borough  •which  he  is  appointed 
to  revise,  perform  the  duties  and  have  the  powers 
following:—" 

Sub-section  7.  "  He  shall  expunge  the  name 
of  every  person,  whether  objected  to  or  not,  where 
it  is  proved  to  the  Revising  Barrister  that  such 
person  was,  on  the  last  day  of  July  then  next  pre- 
ceding, incapacitated  by  any  law  or  statute  from 
voting  at  an  election  for  the  parliamentary  borough 
or  an  election  for  the  municipal  borough,  as  the 
ease  may  be,  to  which  the  list  relates." 

Subjection  8.  "  Before  expunging  from  a  list 
the  name  of  any  person  not  objected  to,  the  Revising 
Barrister  shall  cause  such  notice,  if  any,  as  shall 
appear  to  him  necessary  or  proper  under  the  cir- 


Baker  and  eight  other  persons  con- 
solidated with  this  case,  on  the  ground 
that  the  said  George  Baker  and  the  said 
eight  other  persons  had  received  parochial 
relief  during  the  qualifying  period. 

An  application  was  also  made  by  the 
appellant  to  expunge  under  the  same 
powers  the  name  of  William  Clarke  on 
the  list  of  voters  for  the  parish  of  Lyn- 
combe and  Widcome  and  fifty  other  per- 
sons consolidated  with  this  case,  on  tho 
ground  that  the  said  William  Clarke  and 
fifty  other  persons  had  not  occupied  the 
qualifying  premises  as  owners  or  tenants 
as  required  by  statute  during  the  qualify- 
ing year.  In  neither  of  the  said  cases 
had  notice  of  objection  been  given,  as  re- 
quired by  6  A  7  Vict.  c.  18.  s.  17,  as 
amended  by  41  &  42  Viot.  c.  26. 

The  facts  of  receipt  of  parochial  relief 
and  non-occupation  of  qualifying  premises 
by  the  persons  above-named  were  ad- 
mitted. 

The  Revising  Barrister  held  that  sub- 
sections 7  and  8  of  41  <fc  42  Viot.  c.  26.  s. 
26  (1)  did  not  apply  to  either  of  the  cases, 
and  retained  the  names  of  George  Baker 
and  William  Clarke  and  the  other  persons 
on  the  list  of  voters. 

Ridley,  for  the  appellant. — Persons  in 
receipt  of  parochial  relief  are  as  a  fact 
in  capacitated  by  statute  and  common  law, 
see  section  36  of  the  Reform  Act  (2  Will. 
4.  c.  45).  The  case  of  Stowe  v.  Jolliffe  (2) 
seems  at  first  sight  against  the  appellant. 
Lord  Coleridge,  C  J.,  in  dealing  with  the 
words  "  persons  prohibited  from  voting 
by  a  statute  or  by  the  Common  Law  of 
Parliament,"  says — "  the  receipt  of  alms, 
the  receipt  of  parochial  relief,  non-resi- 
dence within  the  proper  distance  of  the 
borough,  non-occupation,  insufficient 
qualification,  none  of  these  things  appear 
to  satisfy  the  words  of  this  proviso."  .  . 
"  It  means  persons  who  from  some  in- 
herent or  for  the  time  irremoveable 
quality  in  themselves,  have  not,  either  by 
prohibition  of  statutes  or  at  common  law, 
the  statue  of  Parliamentary  electors.  Such, 

cnmstances  of  the  proposal  to  expunge  the  name, 
to  be  given  or  left  at  the  usual  or  last  known 
place  of  abode  of  such  person."' 

(2)  43  Law  J.  Rep.  CP.  266 ;  Law  Rep.  9  CP. 
784. 
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for  example,  are  peers,  women,  and  per- 
sons convicted  of  crime,"  but  it  is  sub- 
mitted Lord  Coleridge,  G.J.,  has  placed 
the  persons  in  receipt  of  parochial  relief 
in  the  wrong  list,  as  their  disqualification 
rests  on  very  different  grounds  to  that  of 
the  other  disqualifications  in  the  first  list, 
which  are  merely  failures  to  comply 
with  the  Act,  and  not  prohibitions.  By 
section  40  of  the  Representation  of  the 
People  Act  (30  &  31  Vict.  c.  102) 
and  by  note  P.  to  schedule  41  &  42  Vict, 
c.  26,  the  overseers  are  to  omit  such 
persons  from  the  list.  Consequently,  in 
the  present  case  the  overseers  have  failed 
to  perform  their  duty,  which  constitutes 
strong  ground  for  the  interference  of  the 
barrister.  The  case  of  such  persons  dif- 
fers from  those  who  have  a  right  to  be  on 
the  list. 

[Lopes,  J. — Persons  in  receipt  of 
parochial  relief  always  were  put  on  the 

list.] 

Peers  and  women  ought  to  be  omitted 
from  the  list.  Then  the  Act  says,  that  per- 
sons who  are  in  receipt  of  parochial  relief 
shall  be  like  peers  and  women,  the  over- 
seers shall  omit  them  from  the  list.  The 
Revising  Barrister  has  to  correct  the  de- 
fault of  the  overseers,  and  by  snb-section 
8  (1)  he  has*  before  doing  so,  to  give 
notice  to  such  person  (3). 

Blake  Odger,  for  the  respondent,  was 
not  called  on. 

Lindlet,  J. — I  am  of  opinion  that  the 
decision  of  the  Revising  Barrister  was 
right.  The  question  is  whether  he  was 
bound  to  expunge  from  the  list  certain 
persons  who  had  not  been  served  with 
notice  of  objection,  but  who  were  objected 
to  on  the  ground,  either  of  receipt  of  paro- 
chial relief  or  of  insufficient  qualification. 

Leaving  out  for  the  moment  the  case  of 
insufficient  qualification,  we  have  to  de- 
termine whether  a  person  who  has  re- 
ceived parochial  relief  within  the  qualify- 
ing year  is  incapacitated  within  the  words 
of  41  &  42  Vict.  c.  26.  s.  28.  sub-sect.  7 
(1).  It  is  argued  that  inasmuch  as  by  a 
certain  statute  persons  who  have  received 

(8)  It  was  conceded  that  the  case  of  the  occu- 
pier -was  not  within  the  words  of  section  28,  sub- 
section 7. 


parochial  relief  ought  not  to  be  on  the 
list  at  all,  therefore  they  are  incapacitated 
within  this  section.  There  may  be  some 
difficulty  in  defining  the  word  "  incapa- 
city," bnt  to  my  mind  it  is  clear  that  the 
incapacity  indicated  by  this  section  is  the 
general  incapacity  to  vote  at  all,  and  not 
an  incapacity  which  would  prevent  the 
person  from  voting  at  one  particular 
election,  and  when  we  know  the  practice 
is  to  place  such  persons  on  the  list,  the 
section  appears  to  me  to  be  inapplicable. 
But  any  difficulty  we  might  feel  is  set  at 
rest  by  Stowe  v.  Joliffe  (2),  a  case  which, 
though  turning  on  a  different  statute, 
shews  rations  decidendi  the  sort  of 
incapacity  which  is  meant.  Having  re- 
gard, therefore,  to  that  case,  I  hold  that 
the  Revising  Barrister  was  right.  The 
same  reasoning  would  a  fortiori  apply  to 
the  case  of  the  occupier.  I,  therefore, 
give  judgment  for  the  respondent. 

Lopes,  J. — This  case  appears  to  me  to 
be  governed  by  Stowe  v.  Joliffe  (2)  ;  and 
even  if  it  were  not,  I  should  have  no 
hesitation  in  saying  that  the  Revising 
Barrister  was  right.  I  am  of  opinion 
that  the  word  "  incapacity"  in  this  sec- 
tion refers  to  such  general  incapacity  as 
would  prevent  the  person  from  voting 
at  any  election,  e.g.  such  incapacity  as  would 
exist  in  the  case  of  married  women,  peers, 
infants  and  aliens,  and  not  to  any  such 
transitory  incapacity  as  would  exist  in 
the  case  of  a  person  receiving  parochial 
relief  or  disqualified  by  reason  of  insuffi- 
cient occupation.  I  think  that  those  who 
are  familiar  with  the  practice  attending 
the  revision  of  the  lists  will  agree  that 
in  thus  deciding  we  have  arrived  not 
only  at  a  right  but  a  salutary  conclusion. 

Decision  affirmed. 


Solicitors — C.  C.  Ellis,  Monday  &  Co.,  for  ap 
pellant;  Rogermn  &  Ford,  agents  for  John 
Ricketts,  Bath,  for  respondent. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 

(Appeal  from  Revising  Barrister's  Court.) 

Nov.  20. 1  james  (appellant)  v.  howaeth 
1879.    J  (respondent). 

Parliament— Borough  Vote — Notice  of 
Objection — Description  of  Objector — Par- 
liamentary List— Power  to  amend  Notice 
— 41  $•  42  Vict.  e.  26.  s.  28. 

In  a  notice  of  objection  to  a  person  on  the 
Hat  of  parliamentary  voters  for  a  borough, 
the  objector,  who  was  himself  on  such-list, 
and  as  such  entitled  to  object,  described 
himself  as  u  on  the  list  of  voters  for  the 
parish"  of  W.,  instead  of  "  on  the  list  of 
parliamentary  voters  for  the  parish"  of 
W.,  in  accordance  with  Form  (I.)  No.  2  in 
the  schedule  to  the  Parliamentary  and 
Municipal  Registration  Act,  1878  (41  4-42 
Viet.  c.  26.):— 

Held,  that  this  was  a  mistake  within  the 
meaning  of  section  28  subsection  2  of  that 
Act,  and  that  the  Revising  Barrister  both 
could  and  ought  to  have  corrected  such 
mistake. 

At  a  Court  held  before  the  Revising 
Barrister,  appointed  to  revise  the  list  of 
voters  for  the  city  and  borough  of  Bath, 
Henry  James,  the  appellant,  objected 
to  the  name  of  John  England  being 
retained  on  the  Parliamentary  list  of 
voters,  for  the  parish  of  St.  James's. 
The  notioe  of  objection  was  signed  thns — 
"  Henry  James,  of  86  New  King  Street, 
on  the  list  of  voters  for  the  parish  of 
Walcofc." 

There  are  two  lists  of  parliamentary 
voters  for  the  parish  of  Waloot,  namely, 
list  No.  1,  division  1,  being  the  list  of 
persons  entitled  under  the  Reform  Act, 
or  by  section  3  of  the  Representation  of  the 
People  Act,  1867 ;  and  list  No.  3  being  the 
list  of  lodgers  published  under  41  &  42 
Vict.  c.  26.  s.  2. 

There  are  also  two  lists  of  burgesses 
for  the  said  parish  of  Waloot,  namely, 
list  1,  division  1,  and  list  1,  division  3. 

The  name  of  the  said  Henry  James 
was  on  the  parliamentary  list  1,  division  1. 
Fifty-nine  other  persons,  whose  names  and 
qualifications  were  set  out  in  the  schedule 
to  the  case,  were  also  objected  to  by  the 
said  Henry  James. 

Vol.  49.-Q.B.,  OP.  &  Exch. 


It  was  contended,  on  behalf  of  the  said 
John  England,  that  the  notice  of  objec- 
tion was  insufficient,  inasmuch  as  the 
said  Henry  James  stated  himself  to  be  on 
the  list  of  voters  for  the  parish  of  Waloot, 
whereas  he  should  have  stated  on  whieh 
of  the  said  several  lists  for  that  parish  his 
name  appeared,  and  also  should  have 
defined  the  list  to  be  a  parliamentary  list, 
as  required  by  Form  (I.)  in  the  schedule 
to  the  said  41  &  42  Vict.  o.  26. 

It  was  contended,  on  behalf  of  the 
appellant,  that  the  said  omission  did  not 
invalidate  the  said  notioe  of  objection,  and 
also  that  it  was  in  the  power  of  the 
Revising  Barrister  to  supply  the  omission 
under  41  &  42  Vict.  o.  26.  s.  28. 

The  Revising  Barrister  was  of  opinion 
that  the  said  notioe  of  objeotion  was  in- 
valid for  omitting  to  state  in  the  descrip- 
tion of  the  objector  that  he  was  on  the 
parliamentary  list,  and  also  for  omitting 
to  define  on  which  of  the  said  several 
lists  his  name  appeared,  and  that  he,  the 
Revising  Barrister,  had  no  power  to 
amend.  He,  therefore,  retained  the 
names  of  the  said  John  England,  and  the 
said  fifty-nine  other  persons  on  the  list  of 
voters,  and  he  ordered  the  said  oases  to  be 
consolidated. 

If  the  Court  should  be  of  opinion  that 
such  notices  of  objection  were  sufficient, 
the  register  was  to  be  amended  by  ex- 
punging the  names  of  the  said  John  Eng- 
land and  fifty-nine  other  persons  in  the 
said  schedule  from  the  said  list  of  voters 
for  the  said  borough. 

Ridley,  for  the  appellant. — The  omis- 
sion to  state  that  the  objector  was  on  the 
list  of  parliamentary  voters  was  not 
fatal.  It  was  at  most  only  a  mistake 
which  the  Revising  Barrister  had  power 
to  amend.  The  objector  was,  in  fact,  on 
the  parliamentary  list  No.  1,  division  1, 
and  as  no  one  has  a  right  to  object  to 
another  person  being  on  the  parlia- 
mentary list  of  the  borough,  unless  he 
is  himself  on  that  list,  no  one  could  have 
been  misled  by  the  objector  in  this  case 
omitting  to  insert  the  word  "parlia- 
mentary." Unfortunately  he  followed 
the  old  form  of  notice  of  objeotion  given 
by  6  &  7  Vict.  o.  18,  Schedule  (C),  No. 
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Jama  v.  Howartk,  CP. 
11,  which  states  only  "on  the  list  of 
voters  for  the  parish  of" — instead  of  fol- 
lowing the  form  given  by  the  late  Act, 

41  6  42  Vict.  o.  26,  schedule  Form  (I.), 
No.  2,  which  states,  "  on  the  list  of  par- 
liamentary votera  for  the  parish  of." 
There  were  in  the  present  case  two  lists 
of  parliamentary  voters  for  the  parish  of 
Walcot,  namely,  the  list  of  those  entitled 
under  the  Reform  Act,  and  section  3  of 
the  Representation  of  the  People  Act,  1867, 
and  the  list  of  lodgers,  so  that  the  inser- 
tion of  the  word  "  parliamentary  "  would 
not  have  given  the  person  objected  to 
any  farther  information  than  he  must  have 
otherwise  known,  and  would  not  have 
shewn  the  particular  list  on  which  the 
objector  was  to  be  found,  and,  therefore, 
the  word  "  parliamentary  "  was  not  im- 
portant ;  and  if  the  Revising  Barrister  had 
the  power  to  amend,  the  omission  was  a 
mistake  which  he  should  have  amended. 
Then,  as  to  the  power  to  amend,  it  is  clear 
that  sub-section  2  of  section  28  of  41  & 

42  Vict.  c.  26,  gives  such  power.  It  may 
be  said  that  it  gives  only  a  discretionary 
power  to  amend,  but  in  the  present  case 
tiie  Revising  Barrister  never  exercised 
any  discretion,  but  held  that  he  had  not 
the  power  to  amend.  Next,  as  to  the 
notice  being  bad,  because  it  did  not  state 
on  which  list  the  objector's  name  ap- 
peared. 

[Lord  Colbridgb,  C.J. — Is  not  your 
stronger  ground  that  this  was  a  mistake, 
which  the  Revising  Barrister  had  power 
to  amend  ?  Upon  that  point  we  are  with 
you.] 

Blake  Odger,  for  the  respondent,  was 
then  called  upon. — By  section  15,  sub- 
section 7,  of  41  &  42  Vict.  c.  26,  «  where 
the  list  is  made  out  in  divisions,  divisions 
one  and  two  shall  be  deemed  to  be  lists  of 
voters  for  the  parliamentary  borough,  and 
divisions  one  and  three  shall  be  deemed 
to  be  burgess  lists  for  the  municipal 
borough."  The  objector  ought,  therefore, 
to  specify  the  list  on  which  he  is,  as  well 
as  the  person  objected  to,  and  to  which 
the  notice  refers,  and  which  he  must  do 
according  to  the  note  to  Form  (I.),  No.  2, 
in  the  schedule.  There  were  several  lists 
for  the  parish  of  Walcot  and  even  two 
parliamentary  lists,  and  therefore  he  ought 
to  state  in  which  list  his  name  appeared 


—FicUvxrrth  v.  Fairer  (1),  Crowther  v. 
Bradney  (2),  Bright  v.  Devenuh  (3). 
Then,  as  to  this  amendment,  it  is  clear 
that  sub-section  2  of  section  28  gives  the 
Revising  Barrister  a  discretion  as  to 
amending,  and  it  does  not  appear  from 
the  case  whether  he  would  have  amended. 

[Lord  Coleridge,  C.J.— We  are  all  of 
opinion  that  if  he  had  the  power  to  amend, 
he  ought  in  this  case  to  have  amended, 
and  we  will  presume,  therefore,  he  would 
have  done  so  if  he  thought  he  had  the 
power.  The  question  you  have  to  argue 
is  whether  he  had  the  power  to  amend.] 

He  had  not  the  power  to  make  such  an 
amendment  as  this,  which  was  not  cor- 
recting any  mistake,  but  supplying  au 
omission  of  what  was  essential  for  the 
title  of  the  objector  to  object.  Although 
the  Revising  Barrister  might  amend  a 
misnomer,  he  could  not  amend  an  omis- 
sion, as  shewn  from  the  case  of  Mote  v. 
Lichfield  (4),  on  the  construction  of  6  4 
7  Vict.  c.  18.  s.  75. 

[Lord  Colbridgb,  C.  J.— That  depended 
on  the  words  "  misnomer,  or  inaccurate, 
or  insufficient  description  in  any  rate," 
and  the  person  there  had  never  been  rated 
at  all.] 

A  mistake  is  where  there  is  some  inac- 
curacy or  misdescription,  and  not  a  total 
omission.  Eidsworth  v.  Fearer  (1),  which 
was  decided  on  section  101  of  6  A  7  Vict, 
c.  18,  shews  the  difference  between  omis- 
sion and  misdescription. 

Bidley,  in  reply,  cited  Samuel  v.  Hiich- 
mough  (5),  and  the  case  of  Bendte  Wat- 
son (6),  upon  the  power  to  amend  under 
6*7  Vict.  c.  18.  s.  40. 

Lord  Colbridgb,  C.J.— As  far  as  the 
notice  of  objection  depends  on  the  cor- 
rect description  of  the  voter  objected  to, 
it  must  specify  the  list  to  whioh  he  be- 
longs. That  must  be  governed  by  the 
construction  we  have  put  on  the  note  at 

(1)  4  Com.  B.  Rep.  9 ;  nom.  Farrerr.  Edsworth, 
16  Law  J.  Rep.  CP. 

(2)  16  Com.  B.  Rep.  NA  636  ;  88  Law  J.  Rep. 
CP.  70. 

(3)  36  Law  J.  Rep.  CP.  71. 

(4)  7  M.  &  C.  72  ;  14  Law  J.  Rep.  CP.  66. 

(5)  13  Com.  B.  Rep.  NA  9;  32  Law  J.  Rep. 
CP.  55. 

(6)  41  Law  J.  Rep.  CP.  15. 
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the  end  of  Form  (I.)  No.  2,  in  the  sche- 
dule to  41  &  42  Vict.  o.  26,  and  which 
note,  mutatis  mutandis,  is  similar  to  the 
note  to  the  form  of  notioe  of  objections 
to  the  overseers  in  Schedule  B.  to  6  &  7 
Vict.  c.  18.  There  is  no  reference  in 
that  note  to  the  list  to  which  the  objec- 
tor belongs,  and  the  reason  for  the 
omission  is,  that  it  cannot  be  of  any 
consequence  to  the  person  objected  to 
whether  he  is  informed  or  not  of  the 
class  of  list  to.  which  the  objector  be- 
longs, if  he  is  informed  that  such  objec- 
tor is  a  person  qualified  to  object.  There- 
fore, I  do  not  think  that  it  is  necessary 
to  do  more,  except  in  the  case  of  freemen, 
than  to  follow  the  words  in  Form  (I.) 
in  the  schedule  to  41  &  42  Vict.  c.  26, 
when  by  so  doing  sufficient  information  is 
given  to  the  person  objected  to.  Conse- 
quently, when  the  objector  to  a  Parliamen- 
tary voter  is  on  the  list  of  parliamentary 
voters,  if  he  signs  the  notioe,  with  -his 
last  place  of  abode,  describing  himself  as 
on  the  list  of  parliamentary  voters,  that 
is  sufficient.  No  one  could  be  misled  by 
such  a  notice,  because  who  he  was  and 
where  he  lived  appeared,  and  what  was 
his  qualification  entitling  hiwi  to  object 
would  appear  by  reference  to  the  parlia- 
mentary list  of  voters.  It  has  been  con- 
tended for  the  respondent,  that  the  word 
"  parliamentary  "  was  essential,  and  that 
ite  omission  in  the  notice  of  objection 
was  fatal,  and  Mr.  Ridley  for  the  appel- 
lant had  a  difficulty  in  arguing  that  it 
was  not.  The  schedule  to  41  <fc  42  Vict, 
c.  26,  is  by  section  8  to  be  construed  as 
if  enacted  as  part  of  this  Act,  and  inas- 
much as  in  the  form  of  notioe  of  objec- 
tion given  in  the  schedule  to  the  former 
Act  (namely,  6  &  7  Vict.  o.  18)  the  word 
•'parliamentary''  was  not  used  to  de- 
scribe the  list  of  voters  on  which  the 
objector  was,  but  it  is  so  used  in  the 
Forms  Nos.  1  and  2  of  notices  of  objec- 
tion in  the  schedule  to  the  Act  41  &  42 
Vict  o.  26;  and  as  that  Act  deals  with 
both  parliamentary  and  municipal  re* 
gistrations,  and  as  there  may  be  a  list 
which  is  parliamentary  and  not  muni- 
cipal, as  also  there  may  be  a  list  which 
is  municipal  and  not  parliamentary,  it 
must,  I  think,  be  at  least  a  matter  of 
grave  doubt  whether  the  word  "  parlia- 
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mentary  "  was  not  essential  to  describe 
the  list  in  which  the  objector  was ;  but 
it  is  not  necessary  that  I  should  deter- 
mine this  now,  and  I  give  no  opinion 
upon  it,  though  I  am  strongly  inclined 
to  think  that  the  Revising  Barrister  was 
right  in  holding  that  its  omission  was 
fatal.  He  said,  however,  that  he  had 
no  power  to  amend.  Now  we  are  all  of 
opinion  that  this  was  a  case  in  which  he 
ought  to  have  amended  if  he  had  the 
power,  for  it  appears  that  some  fifty  or 
sixty  voters  who  are  not  entitled  to  be 
on  the  register  will  be  there  if  the  notioe 
of  objection  is  bad ;  therefore  it  becomes 
necessary  to  see  if  he  had  the  power  to 
amend.  Now  I  think  it  sufficiently  ap- 
pears that  he  had  suoh  power,  from  the 
words  of  section  28  of  41  &  42  Viot.  c 
26.  That  section  sets  out  in  great  de- 
tail the  duties  and  power  of  the  Revising 
Barrister.  The  1st  sub-section  states 
that  he  shall  correct  any  mistake  in  any 
list.  The  second  sab-section  states  that 
he  may  correct  any  mistake  in  any  claim 
or  notice  of  objection.  Now  the  omis- 
sion here  was  manifestly  a  mistake  in 
the  notice  of  objection.  The  objector 
evidently  followed  the  old  form  which  was 
in  use  before  this  Act,  but  he  was  a  per. 
son  entitled  to  object,  and  the  objection 
was  a  good  objection,  and  clearly  the 
mistake  was  one  which  it  was  in  the 
power  of  the  Revising  Barrister,  under 
that  28th  section,  to  correct,  and  it  was 
a  correction  which  he  might  and  onght 
to  have  made.  On  that  ground,  and  on 
that  ground  alone,  I  am  of  opinion  that 
the  decision  of  the  Revising  Barrister 
should  be  reversed. 

Dsnmah,  J.— The  Revising  Barrister 
states  that  he  was  of  opinion  that  the  notice 
of  objection  was  invalid  for  two  reasons, 
and  that  he  had  no  power  to  amend,  and 
therefore  he  retained  on  the  list  of  voters 
the  names  of  the  several  persons  who 
were  objected  to.  I  do  not  intend  to  ex- 
press any  opinion  upon  the  point  whether 
the  omission  of  the  word  "parliamen- 
tary "  in  the  description  of  the  list  was 
a  fatal  one,  but  for  the  power  of  amend, 
ment,  as  it  is  unnecessary  to  give  any 
opinion  on  that  point,  because  I  am 
clearly  of  opinion  that  the  Revising 
Barrister  had  power  to  amend;  and  J 
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think  we  should  be  frittering  away  the 
sub-section  2  of  section  28  if  we  did  not 
give  effect  to  it  in  such  a  case  as  the 
present  one.  It  appears  to  me  that  the 
omission  here  was  clearly  a  mere  mis- 
take. The  only  thing  the  objector  had 
omitted  to  do  was  to  insert  the  word 
"  parliamentary  "  between  the  words  41  on 
the  list  of "  and  the  words  "  voters  for 
the  parish  of  Walcot."  His  name  being 
on  any  other  list  than  the  list  of  parlia- 
mentary voters  would  have  been  useless, 
and  would  not  have  entitled  him  to  ob- 
ject ;  and  one  may  assume,  I  think,  that 
it  was  known  he  was  on  the  list  of  par- 
liamentary voters,  and  so  entitled  to 
object.  I  think,  therefore,  the  Revising 
Barrister  had  not  only  the  power  to 
amend,  but  that  he  ought  to  have 
amended  the  notice  in  this  case. 

LnrDLsr,  J.  —  If  the  Revising  Bar- 
rister had  no  power  to  amend,  I  should 
have  thought  the  omission  of  the  word 
"  parliamentary  "  here  would  have  been 
fatal,  as  that  is  an  important  word  ;  but 
the  sub-section  2  gives  a  power  to  amend 
a  mistake  in  any  notice  of  objection,  and 
I  think  that  the  leaving  anything  out  of 
such  notice  may  be  as  much  a  mistake 
as  putting  something  else  into  it,  and 
that,  therefore,  this  omission  was  a  mis- 
take which  the  Revising  Barrister  could 
have  amended. 

/  Decision  reverted. 


Solicitors — Ellis,  Monday  &  Co.,  for  appellant; 
Bogerson  &  Ford,  agents  for  J.  Ricketts,  Rath, 
for  respondent 


[IN  THE  COMMON  FLEAS  DIVISION.] 
(Appeal  from  Revising  Barrister's  Court.) 

1879.    1     ford  (appellant)  v.  drew 
Nov.  18.  J  (respondent). 

Parliament — Borough  Vote — Residence 
— 2    3  WiU.  4.  c.  45.  s.  81. 

A  person  on  the  list  of  voters  for  the  city 
of  Exeter  had  not  in  fact  resided  within 
seven  miles  of  that  city  for  six  calendar 
months  previous  to  the  15th  of  July,  but 
during  a  small  portion  of  that  time  he  had 
been  in  London  serving  under  articles  of  clerk. 


ship  to  a  solicitor  there.  He  had,  however, 
a  separate  bedroom  set  apart  for  his  est- 
elusive  use  in  his  father's  house,  which  was 
situate  within  seven  miles  of  Exeter,  where 
he  had  continuously  resided  previously  to 
his  going  to  London  to  serve  under  such 
articles,  and  where,  subject  to  such  articles, 
he  always  intended  to  reside,  and  where  m 
fact  on  the  expiration  of  such  articles  he 
did  so  reside. 

Held,  that  such  person  whilst  serving  in 
London  under  such  articles  had  not  a  sufii* 
dent  constructive  residence  within  seven 
miles  of  Exeter  to  satisfy  the  requirements 
of2$>SWiU.4.c.4&.  s.31. 

At  a  Court  held  by  the  Revising  Bar- 
rister, for  the  revision  of  the  list  of  voters 
for  the  city  of  Exeter,  the  respondent's 
name  appeared  on  form  D,  No.  2,  for  the 
parish  of  St.  Tidwell,  of  the  list  of  per- 
sons entitled  to  vote  at  the  election  ox 
members  to  serve  in  Parliament,  for  the 
said  city,  as  the  owner  of  a  freehold  rent- 
charge,  and  the  appellant  duly  objected 
to  the  respondent's  name  being  retained 
on  the  list,  upon  the  ground  (as  far  as 
is  material  to  this  case),  "  that  the  re- 
spondent had  not  resided  for  six  calendar 
months  previous  to  the  15th  day  of  July 
last  within  the  said  city,  or  within  seven 
statute  miles  thereof." 

The  following  facts  were  proved : — 

1.  For  a  long  time  previously  to  the 
month  of  May,  1878,  the  respondent  had 
continuously  resided  at  his  father's  house 
(which  is  within  seven  miles  of  the  said 
city),  as  a  member  of  his  father's  family, 
and  a  separate  bedroom  was  set  apart  for 
his  exclusive  use  in  the  said  house,  and 
the  same  room  has  continued  to  be  so,  as 
aforesaid,  set  apart  for  the  respondent's 
exclusive  use,  with  the  right  to  use  it  up 
to  the  present  time  whenever  he  thought 
fit,  and  he  has  always  kept  some  of  his 
clothes  and  other  property  in  the  said 
room. 

2.  Some  time  previously  to  the  said 
month  of  May,  the  respondent  had  been 
articled  as  a  clerk  to  Mr.  Follett,  a 
solicitor,  at  Exeter,  and  he  had  served 
within  about  nine  months  the  full  time 
of  his  clerkship  under  the  said  articles. 

3.  In  the  said  month  of  May,  in  con- 
sequence of  the  said  Mr,  Follett  having 
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ceased  to  practise  as  a  solicitor,  the  re- 
spondent (who  was  then  of  full  age) 
articled  himself  to  Mr.  Lake,  a  solicitor 
in  London,  for  the  purpose  of  completing 
the  unexpired  term  under  his  articles  to 
the  said  Mr.  Follett,  and  the  said  articles 
to  the  said  Mr.  Lake  expired  on  the  20th 
of  January,  1879. 

-  4.  In  the  said  month  of  May,  the  re- 
spondent went  to  London  for  the  sole 
purpose  of  serving  under  the  said  articles 
to  the  said  Mr.  Lake,  and  subject  thereto, 
he  always  intended  to,  and  did,  continue 
his  said  residence,  with  the  right  to  the 
said  room  in  his  said  father's  house  until 
the  present  time. 

5.  In  the  month  of  August,  1878,  and 
whilst  the  respondent  was  serving  under 
his  said  articles  to  the  said  Mr.  Lake,  he 
(with  Mr.  Lake's  permission)  returned  to 
his  father's  said  house  for  his  holidays 
and  slept  in  the  aforesaid  room  for  about 
three  weeks,  he  then  went  back  to  Lon- 
don under  the  said  articles  and  remained 
there  until  the  23rd  day  of  January, 
1879,  on  which  last-named  day  he  came 
back  to  his  father's  house,  and  has  re- 
sided {herein  and  slept  in  the  said  room 
until  the  present  time. 

6.  The  respondent  is  not  married,  and 
has  had  no  other  home  but  the  said 
house  of  his  father  and  the  said  room 
therein  as  is  hereinbefore  mentioned 
during  the  whole  time  aforesaid,  except 
under  the  circumstances  herein  stated 
when  he  was  in  London  serving  under 
the  said  articles  to  the  said  Mr.  Lake. 

7.  The  appellant  contended  that  the 
respondent  was  not  a  free  agent  to  return 
to  or  reside  at  his  father  s  said  house 
when  he  was  serving  under  the  last- 
named  articles,  and  that  he  had  not  the 
right  to  reside  there  during  that  time 
without  the  permission  of  the  said  Mr. 
Lake. 

On  behalf  of  the  respondent  it  was 
contended  that  notwithstanding  the  said 
articles  he  had  a  residence  within  seven 
miles  of  the  city  of  Exeter,  and  had  the 
right  to  reside  there  during  six  calendar 
months  previous  to  the  15th  day  of  July 
last. 

The  Revising  Barrister  decided  that 
the  respondent's  residenoe  was  sufficient 
to  satisfy  the  requirements  of  the  Act, 
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2  &  3  Will.  4.  o.  45.  s.  31,  and  he  retained 
his  name  on  the  said  list  of  voters  for  the 
said  city. 

Bompcu,  for  the  appellant. — The  re- 
spondent was  under  contract  to  attend 
at  the  office  in  London  of  the  solicitor 
with  whom  he  was  serving  under  the  said 
articles  of  clerkship,  and  he  oould  not, 
therefore,  return  to  his  father's  house 
near  Exeter,  without  the  permission  of 
such  solicitor,  so  that  in  this  respect  he 
was  not  a  free  agent.  He  did  not,  in 
fact,  reside  near  Exeter  for  six  calendar 
months  previous  to  the  15th  of  July  last, 
and  he  did  not  reside  there  construc- 
tively or  in  point  of  law  during  that 
time— Whithorn  v.  Thomas  (1).  The 
cases  shew  that  to  give  a  person  suoh  con- 
structive residence  it  is  essential  that  he 
should  have  the  power  of  going  to  suoh 
residenoe  whenever  he  should  please  to 
do  so,  and  that  accordingly,  where  by 
reason  of  imprisonment  from  which  he 
cannot  get  free  by  payment  of  money, 
or  by  reason  of  an  engagement  he  has 
entered  into,  he  is  prevented  from  re- 
turning, his  constructive  residenoe  is 
loeir—PoioeU  v.  Guest  (2),  Taylor  v.  The 
Overseen  of  8t.  Mary  Abbotts,  Kensington 
(3),  Durant  v.  Oarter  (4),  Ford  v.  Pye 
(5),  Ford  v.  Hart  (6).  In  Beal  v.  Ford 
(7),  there  was  an  actual  residence  of  the 
voter  within  the  distance  prescribed  by 
2  &  3  Will.  4  o.  45.  s.  33,  and  it  was 
immaterial  whether  he  had  a  right  to  be 
there  or  not. 

BuchniU,  for  the  respondent.  It  ap- 
pears from  the  fourth  paragraph  of  the 
case  that  the  respondent  went  to  London 
for  the  sole  purpose  of  serving  under 
the  articles  to  Mr.  Lake,  and  it  is 
there  expressly    stated  that  "  subject 

(1)  7  Man.  &  G.  1 ;  14  Law  J.  Rep.  CP.  38. 

(2)  18  Com.  B.  Rep.  N.8.  72;  84  Xaw  J.  Rep. 
CP.  69. 

(3)  40  Lav  J.  Rep.  CP.  45;  Law  Rep.  6  CP. 

809. 

(4)  43  Law  J.  Rep.  CP.  17 ;  Law  Rep.  9  CP. 
261. 

(5)  43  Law  J.  Rep.  CP.  21 ;  Law  Rep.  9  CP. 
269. 

(6)  43  Law  J.  Rep.  CP.  24 ;  Law  Rep.  9  CP. 
273. 

(7)  47  Law  J.  R«p.  CP.  66 ;  Law  Rep.  8  C  J». 
D.  78. 
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thereto  he  always  intended  to,  and  did, 
continue  his  said  residence  with  the  right 
to  the  said  room  in  his  said  father's 
house." 

[Grove,  J. — He  was  by  the  articles 
bound  to  serve  under  them  to  Mr.  Lake.] 

"ffia  being  so  bound  would  not  pre- 
vent his  right  to  return  and  reside  at 
his  said  father's  house.  According  to 
Bond  v.  The  Overseers  of  St.  George's,  Han- 
over Square  (8),  the  residence  need  not 
be  a  continued  and  unbroken  one,  and 
absence  does  not  matter  "  if  there  be  the 
liberty  of  returning  at  any  time  and  no 
abandonment  of  the  intention  to  return." 

In  that  case  the  case  of  Whithorn  v. 
Thomas  (1)  was  referred  to,  and  Keating, 
J.,  pointed  out  that  that  case  had  been 
decided  on  the  ground  that  the  residence 
was  not  a  bona  fide  residence  at  Tewkes- 
bury, and  that  the  Court  did  not  decide 
that  the  residence  would  not  have  been 
sufficient  had  it  been  otherwise.  In 
PotoeU  v.  Guest  (2),  Erie,  C.J.,  says,  "  it 
seems  to  me  that  the  doctrine  is  correctly 
hud  down  in  Elliot  on  Registration,  2nd 
edit.  204,  where  it  is  said  *  that  in  order 
to  constitute  a  residence  a  party  must 
possess  at  the  least  a  sleeping  apartment, 
but  that  an  uninterrupted  abiding  at  such 
dwelling  is  not  requisite.  Absence,  no 
matter  how  long,  if  there  be  the  liberty 
of  returning  at  any  time,  and  no  abandon- 
ment of  the  intention  to  return  whenever 
it  may  suit  the  party's  pleasure  or  con- 
venience so  to  do,  will  not  prevent  a  con- 
structive legal  residence.'  "  This  passage 
is  also  quoted  with  approval  by  Brett,  J., 
in  Bond  v.  The  Overseers  of  St.  George's, 
Hanover  Square  (8),  and  it  is  clear  that, 
according  to  law  as  so  stated,  the  re- 
spondent had  a  residence  at  his  father's 
house,  near  Exeter,  for  there  existed  the 
liberty  of  returning,  and  there  had  been 
no  abandonment  of  the  intention  to  re- 
turn. 

[Geoye,  J. — Would  it  not  have  been  a 
non-compliance  with  the  articles  of  clerk- 
ship if  the  respondent  had  gone  to  Exeter 
without  the  leave  of  Mr.  Lake  ?] 

Being  bound  as  an  articled  clerk  is  not 
like  being  bound  as  an  apprentice.  Regu- 
lation 23  of  the  regulations  made  by  the 
(8)  40  Law  J.  Rep.  CP.  47 ;  Law  Rep.  8  CP. 
812. 


Incorporated  Law  Society  in  November, 
1877,  states  that  every  candidate,  before 
his  final  examination,  is  to  give  to  the 
secretary  "  written  notice  of  his  desire  to 
be  examined,  stating  his  place  or  places 
of  residence  and  of  service  under  articles 
for  the  last  preceding  twelve  months,  to- 
gether with  the  name  or  names  and  place 
or  places  of  residence  of  the  person  or 
persons  with  whom  he  has  served  during 
the  continuance  of  his  articles."  That 
shews  that  the  two  residences  may  be  dif- 
ferent. 

[Lindley,  J. — But  one  of  the  questions 
required  to  be  answered  is,  "  Have  you  at 
any  time  during  the  term  of  your  articles 
been  absent  without  the  permission  of  the 
solicitor  or  solicitors  to  whom  you  were 
articled  or  assigned  ?  "] 

Still  that  shews  he  might  go  away.  In 
Ford  v.  Hart  (6),  Keating,  J.,  expressly 
guarded  himself  from  saying  that  a  resi- 
dence, though  in  some  sense  permissive, 
might  not  be  sufficient.  The  King  v. 
Mitchell  (9)  shews  that  absence  during 
service  in  the  militia  does  not  prevent 
such  person  from  being  an  inhabitant  ot 
the  borough  in  which  his  family  resided. 

Bom-pas  replied. 

Geovb,  J. — The  case  is  not  free  from 
doubt ;  but,  on  the  balance  of  authority, 
I  think  that  the  respondent  did  not  reside, 
as  required  by  section  31  of  the  Reform 
Act,  within  seven  miles  of  the  city  of 
Exeter.  There  is  no  case  exactly  in  point. 
The  case  of  Ford  v.  Hart  (6)  is  the 
nearest,  but  there  the  absence  of  the  voter 
was  more  compulsory  than  it  was  under 
the  articles  of  clerkship  in  the  present 
case ;  and,  moreover,  in  that  case  there 
was  no  one  who  appeared  for  the  respon- 
dent on  the  appeal,  and  the  Court  had  not 
the  advantage  of  hearing  arguments  on 
both  sides.  Still,  however,  as  I  have  al- 
ready said,  I  think  that  on  the  balance  of 
authority  the  respondent  in  the  present 
case  did  not  reside  within  seven  miles  of 
the  city,  as  required  to  satisfy  the  Act. 
It  appears  that  he  was  serving  under 
articles  of  clerkship  to  a  solicitor  in  Lon- 
don during  a  portion  of  the  time,  and  for 
this  purpose  1  do  not  think  it  matters  how 

(9)  10  East,  611. 
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many  days  of  the  six  months  he  was  bo 
serving,  for  it  is  the  character,  and  not 
the  amount  in  point  of  time,  of  the  break 
which  is  material.  It  is  stated  in  the  case 
that  he  had  a  room  in  his  father's  house, 
which  was  within  seven  miles  of  Exeter, 
which  was  set  apart  for  his  exclusive  use, 
with  a  right  to  use  it  whenever  he  thought 
fit;  and  the  4th  paragraph  of  the  case 
states  that,  subject  to  his  serving  under 
the  said  articles,  he  always  continued  his 
residence,  with  the  right  to  the  said  room, 
in  his  lather's  house.    I  cannot,  however, 
read  this  as  shewing  that  he  had  an  abso- 
lute legal  right  to  the  room,  so  as  to  give 
him  a  right  to  turn  out  of  it  any  of  his 
father's  guests.    It  does  not  appear  that 
he  paid  any  rent,  and  I  conclude  it  was 
only  with  his  father's  permission  he  had 
the  use  of  such  room.    This  is  a  matter 
not  altogether  unimportant  to  be  con. 
sidered,  because  it  makes  his  residence 
within  seven  miles  of  Exeter  dependent 
on  two  permissions,  namely,  first,  that  of 
his  father,  and  secondly,  that  of  the  soli- 
citor in  London  with  whom  he  was  serving 
his  articles.    We  have  not  had  these 
articles  before  us,  but  I  assume  that  they 
were  in  the  usual  form.    In  Pullen'sLaw 
of  Attorneys,  3rd  ed.  p.  87,  it  is  said  that 
"  no  particular  form  is  necessary,  but  the 
contract  must  be  a  valid  subsisting  con- 
tract during  the  time  it  extends  to,  and 
bind  the  clerk  for  the  full  prescribed  term 
to  serve  the  master;"  and  for  this  is 
cited  Ex  parte  Unthank  (10).    Now,  as 
the  voter's  father  resided  near  Exeter,  it 
may  be  treated  as  impracticable  for  him 
to  have  resided  with  his  father  during 
the  time  he  was  serving  under  his  articles 
in  London.   He  could  not  have  done  so 
at  all  except  by  going  from  his  office  in 
London  on  a  Saturday  evening,  and  re- 
turning there  early  on  the  following  Mon- 
day morning ;  or  else  by  going  with  the 
leave  of  the  solicitor  with  whom  he  was 
serving ;  and  therefore,  except  with  such 
leave,  he  could  not,  during  six  days  at 
least  of  the  week,  have  resided  at  his 
father's  house  without  committing  a 
breach  of  his  own  contract  under  the 
articles  by  which  he  was  substantially 
bound  to  serve  the  solioitor  in  London 

(10)  2  Mo.  &  P.  458. 
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during  office  hours.   Now,  is  that  resid- 
ing within  seven  miles  of  the  city  of 
Exeter,  as  contemplated  by  the  Act  of 
Parliament  ?  I  think  it  is  not.  The  case 
nearest  in  point  is  that  of  Ford  v.  Hart 
(6).   That  was  the  case  of  an  officer  in 
the  army  serving  with  his  regiment,  and 
it  was  decided  that  as  he  resided  only 
with  his  mother  within  seven  miles  of  the 
borough  when  he  did  so  with  leave  of  his 
commanding  officer,  he  did  not  construc- 
tively reside  there  for  the  six  months 
within  the  meaning  of  the  Act.  The  only 
difference  between  that  and  the  present 
case  is,  that  service  in  the  army  is  more 
compulsory  than  under  articles  of  clerk- 
ship to  a  solicitor,  and  absence  without 
leave  is  more  severely  punished.  What 
is  the  service  under  articles  of  clerkship 
to  a  solicitor?    The  clerk  is  bound  by 
contract  to  remain  with  and  give  his  ser- 
vices to  such  solicitor,  and  in  fact  he  does 
so.  Erie,  0.  J.,  in  Powell  v.  Quest  (2),  con- 
sidered that  the  imprisonment  for  a  civil 
debt  might  be  different,  as  affecting  resi- 
dence, from  imprisonment  on  a  criminal 
charge,  because  where  the  imprisonment 
is  only  for  a  civil  debt,  by  paying  the 
debt  or  compounding  with  his  creditors 
a  person  could  remove  the  disability  of 
returning  to  his  home.    That,  however, 
is  different  from  the  present  case,  as  there 
the  ability  to  return  does  not,  as  it  does 
in  the  present  case,  depend  on  the  per- 
mission of  another  person.    Here  it  can- 
not be  fairly  said  that  the  residence  of  the 
respondent  was  at  his  father's  house,  be- 
cause that  was  a  place  which  he  could 
only  occasionally  visit,  and  that  only  with 
the  permission  of  his  master.    The  resi- 
dence, I  think,  was  not  sufficient,  though 
in  so  holding  I  own  I  am  not  free  from 
doubt,  the  doubt  arising  rather  from  the 
oases  which  have  been  decided  than  from 
what  would  have  been  my  own  opinion 
independently  of  the  cases ;  for  if,  with- 
out reference  to  cases,  I  had  been  asked 
whether  the  respondent  resided  within 
the  distance  of  seven  miles  from  Exeter, 
I  should  undoubtedly  have  said  No.  The 
difficulty  only  arises  from  the  extended 
meaning  the  Courts  have  given  to  a  con- 
structive residence.    But,  according  to 
the  best  opinion  I  can  form,  I  have  come 
to  the  decision  that  the  appellant  is  en- 
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titled  to  succeed,  and  that  the  decision 
of  the  Revising  Barrister  should  be  re- 
versed. 

Lindlbt,  J. — I  am  of  the  same  opinion. 
In  point  of  fact  the  respondent  did  not 
reside  within  seven  miles  of  Exeter  for 
the  six  months  required  by  the  statute, 
though  he  nearly  did  so.  Then  on  what 
theory  is  he  to  be  treated  to  have  done 
what  in  point  of  fact  he  did  not  actually 
do  ?  I  take  the  law  as  thus  stated  by 
Erie,  C.J.,  in  Powell  v.  Quest  (2),  and 
quoted  by  Brett,  J.,  in  Bond  v.  The  Over- 
seers of  St.  George's,  Hanover  Square  (8) : 
"  Absence,  no  matter  how  long,  if  there 
be  the  liberty  of  returning  at  any  time, 
and  no  abandonment  of  the  intention  to 
return  whenever  it  may  suit  the  party's 
pleasure  or  convenience  to  do  so,  will  not 
prevent  a  constructive  legal  residence." 
Mow,  let  us  see  in  what  respect  the  re- 
spondent here  was  at  liberty  to  return. 
He  was  in  met  at  liberty  to  do  so,  but 
that  the  distance  between  London  and 
Exeter  was  such  that  he  could  not,  with- 
out committing  a  breach  of  contract,  re- 
turn to  and  reside  at  his  father's  house 
near  Exeter.  Then,  had  he  any  intention 
to  do  so  ?  In  other  words,  had  he  an  in- 
tention to  break  his  contract  F  The  pre- 
sumption must  be  that  he  had  not,  and 
therefore  one  must  say  that  he  had  neither 
the  liberty  nor  the  intention  to  return ; 
and  that,  I  think,  disposes  of  the  present 
case.  In  Ford  v.  Hart  (6)  the  inability 
to  return  arose  from  military  service ;  and 
Brett,  J.,  says,  "Where  the  person  in 
fact  lives  elsewhere,  and  cannot  by  law 
return  to  the  borough  without  permission 
of  another,  it  seems  to  me  that  it  is  im- 
possible to  say  that  there  is  an  intention 
to  return  within  the  meaning  of  the  term 
as  applied  to  the  doctrine  of  constructive 
residence."  In  Taylor  v.  The  Overseers 
of  St.  Mary  Abbotts,  Kensington  (3),  where 
the  claimant,  who  resided  with  his  wife 
and  family  in  the  borough,  had  entered 
into  an  agreement  to  attend  upon  some 
gentleman  in  the  daytime,  and  for  his 
convenience  in  doing  so  lodgings  were 
taken  for  him  in  the  same  house  as  such 
gentleman  occupied,  in  which  he  might 
and  usually  did  sleep,  it  was  held  that 
he  resided  where  his  wife  and  family 
resided,  and  the  ratio  decidendi  was  that 


he  was  not  bound  to  sleep  elsewhere. 
But  here  the  respondent  had  bound  him- 
self to  reside  in  London,  or  so  near  thereto 
as  to  be  able  to  perform  the  service  under 
the  articles  of  clerkship  which  he  had 
contracted  to  perform.  I  therefore  am  of 
union  that  the  decision  of  the  Revising 
was  wrong. 

Decision  reversed,  but  without  costs. 


Rolicitors— J.  E.  Fox  &  Co.,  agents  for  H.  & 
B.  J.  Ford,  Exeter,  for  appellant ;  S.  D.  Hamil- 
ton, agent  for  J.  W.  Friend,  Exeter,  fcr  re- 
spondent. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
(Appeal  from  Revising  Barrister's  Court) 
1879  ~\ 

w  "  ,"o  l  pohrktt  (appellant)  v.  LORD 

Parliament — Borough  Vote — Description 
of  Qualification — Declaration  by  Voter — 
Houses  in  succession — Power  to  amend — 
41  t(  42  Vict.  c.  26.  ss.  24,  28. 

The  41  8f  42  Vict.  c.  26.  does  not,  any 
more  than  6  7  Vict.  e.  18,  empower  a 
Revising  Barrister  to  substitute  a  different 
qualification  for  that  appearing  on  the  list. 

Therefore  where  the  qualification  of  a 
person  on  the  list  of  borough  voters  was 
described  in  the  third  column  as  "  house," 
and  in  the  fourth  column  as  "8  Bvrley 
Place,"  and  such  person  made  a  declara- 
tion according  to  section  24  of  41  tf  42 
Vict.  e.  26,  in  which  he  declared  that  the 
correct  particulars  of  his  qualification 
ought  to  be  stated  in  the  third  column 
"  houses  in  succession,"  and  in  the  fourth 
column  "8  Bvrley  Place  and  9  Bvrley 
Place,"  it  was  held  that  the  Revising  Bar. 
rister  had  no  power  to  amend  the  list  in 
accordance  with  such  declaration. 

Appeal  from  the  decision  of  the  Re- 
vising Barrister  appointed  to  revise  the 
list  of  voters  for  the  township  of  Burnley 
in  the  borough  of  Burnley,  Lancashire. 
At  the  revision  of  the  list  of  persons 
entitled,  both  to  be  registered  as  parlia- 
mentary voters  and  to  be  enrolled  as 
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burgesses  in  division  one  for  the  town- 
ship of  Burnley  within  the  parliamentary 
and  municipal  borough  of  Burnley,  the 
respondent  duly  objected  to  the  name  of 
Arthur  Speight  Ludlow  being  retained 
on  such  list.  The  notices  of  objection 
(copies  of  which  were  set  out  in  this 
case),  both  parliamentary  and  municipal, 
were  on  the  ground  inter  alia  that  the 


nature  of  the  voter's  qualification,  and 
the  name  and  situation  of  the  qualifying 
property,  were  not  correctly  described. 

The  person  so  objected  to  was  de- 
scribed as  hereunder  on  the  said  liat  of 
voters  for  St.  Andrew's  polling  district 
for  the  township  of  Burnley,  division  one, 
the  list  having  been  prepared  by  the 
overseers  of  the  township  of  Burnley  : 


No. 

Names  of  Voters  In  foil, 
surname  being  first 

Place  of  abode 

Nature  of 
qualification 

Name  and  situation  of 
qualifying  property 

218 

Ludlow,  Arthur  Speight  . 

8  Birley  Place  . 

House  . 

8  Birley  Place 

The  said  person  had  duly  delivered  to 
the  town  clerk  for  the  borough  of 
Burnley  on  the  12th  day  of  September, 
1879,  two  declarations,  such  declarations 
being  duly  endorsed  and  initialed  by 
him.  Copies  of  these  were  set  out  in 
this  case,  but  as  there  was  no  variation 
between  them,  it  is  only  necessary  to  give 
here  a  copy  of  the  parliamentary  one, 
which  was  as  follows  : — ' 

«  St.  Andrews  Polling  Distriot." 
"Parliamentary"  "No.  218  " 


"Declaration  for  correcting  misde- 
scription in  the  List. 

I,  Arthur  Speight  Ludlam,  of  No.  9 
Birley  Place,  in  the  parish  or  township 
of  Burnley,  in  the  parliamentary  borough, 
of  Burnley,  do  solemnly  and  sincerely 
declare  as  follows. 

1st.  I  am  the  person  referred  to  in  the 
list  of  parliamentary  voters  made  out  for 
the  parish  or  township  of  Burnley  by  an 
entry  as  follows : 

"  Division  one. 


Name  as  described  in  List 

Place  of  Abode  as  described  in 
List 

Nature  of  qualification 
as  described  in  List 

Names  and  situation  of 
qualifying  property 

Ludlow,  Arthur  Speight  . 

8  Birley  Place 

House  . 

8  Birley  Place 

2nd.  My  correct  name  and  place  of  register  about  to  be  made  up  of  voters  for 

abode  and  the  correct  particulars  re-  the  parliamentary  borough  of  Burnley, 

specting  my  qualification,  are  and  ought  as  follows : 

to  be  stated  for  the  purposes  of  the  "  Division  one. 


Correct  name 

Correct  place  of 
Abode 

Correct  nature  of 
qualification 

Correct  name  and  situation  of  qualifying 
property 

Ludlam,  Arthur  Speight . 

9  Birley  Place 

Houses  in  succession 

8  Birley  Place  and  9  Birley  Place 

Dated  this  9th  day  of  September,  1879. 

(Signed)  Arthur  Speight  Ludlam. 
Hade  and  subscribed  before  me  this 
9th  day  of  September,  1879. 

J.  F.  Arlindale, 
A  commissioner  to  administer  oaths  in 
the  Supreme  Court  of  Judicature 
England." 

Vol,  CP.  &  Exes. 


in 


No  evidence  was  given  before  the 
Bevising  Barrister  other  than  the  said 
declarations  that  the  premises  in  question 
had  been  occupied  in  immediate  suc- 
cession, nor  did  the  said  voter  appear  by 
himself  or  by  any  person  on  his  behalf. 

The  Bevising  Barrister  was  of  opinion 
that  as  the  declarations  proposed  to  sub. 
2  A 
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stitute  a  new  and  different  qualification 
in  the  place  of  that  which  was  described 
in  the  said  list  of  voters,  it  was  beyond 
the  scope  and  meaning  of  section  24  of 
the  41  a  42  Vict.  c.  26,  which  was  con. 
fined  to  misdescription,  and  that  he  had 
no  power  to  substitute  such  other  and 
new  qualification,  and  amend  the  said 
list  of  voters  as  required  by  the  said 
person  who  should  have  sent  in  a  claim 
which  might  have  been  the  subject  of 
objection  in  open  Court. 

The  Revising  Barrister  therefore  held 
that  the  said  person  was  not  entitled  to 
be  retained  on  the  said  list,  and  he  ex- 
punged his  name  therefrom. 

The  names  of  thirty- four  other  persons 
were  expunged  by  the  Revising  Barrister 
from  the  list  under  similar  circum- 
stances. 

Henn  OolUns,  for  the  appellant. — The 
question  is,  whether  the  Revising  Bar- 
rister had  power  to  amend  the  description 
of  the  qualification  of  the  person  ob- 
jected to  in  this  case.  That  raises  the 
question,  what  is  the  effect  of  a  declara- 
tion of  the  voter  made  in  accordance  with 
section  24  of  the*  Parliamentary  and 
Municipal  Registration  Act,  1878  (41  & 
42  Vict.  o.  26)  (1).    Before  this  last 

(1)  The  following  is  the  24th  section  above  re- 
ferred to.  "  Any  person,  who  is  entered  on  any 
list  of  voters  for  a  parliamentary  borough  or  any 
burgees  list  subject  to  revision  under  this  Act  for 
a  municipal  borough,  and  whose  name  or  place  of 
abode,  or  the  nature  of  whose  qualification  or  the 
name  or  situation  of  whose  qualifying  property  is 
not  correctly  stated  in  such  list,  or  in  respect  of 
whom  there  is  any  other  error  or  omission  in'the 
said  list,  may,  whether  he  has  received  a  notice  of 
objection  or  not,  if  he  thinks  fit,  make  and 
subscribe  a  declaration  in  the  form  in  that 
behalf  in  the  schedule  to  this  Act,  or  as  near 
thereto  as  the  circumstances  will  admit,  before 
any  justice  of  the  peace,  or  any  commissioner  or 
other  person  authorised  to  administer  oaths  in 
the  supreme  Court  of  Judicature. 

"The  declaration  shall  be  duly  dated,  and  shall  on 
or  before  the  12th  day  of  September  be  sent  to  the 
town  clerk,  who  forthwith  snail  indorse  on  the  de- 
claration' a  memorandum  signed  or  initialed  by 
him  stating  the  date  when  he  received  it,  and 
naming  the  declarant  and  the  list  to  which  the 
declaration  refers,  and  shall  deliver  all  such  de- 
clarations to  the  Revising  Barrister  at  his  first 
Court.  If  the  declaration  is  sent  as  aforesaid  in 
due  time,  of  which  the  said  indorsement  shall  be 
prima  facie  proof,  the  Revising  Barrister  shall  re- 


enactment  the  only  mode  which  was  left 
open  to  a  person  on  the  list  of  borough 
voters  of  altering  his  description  of  quali- 
fication on  the  register  was  to  send  in  a 
new  claim  whioh  by  section  15  of  6  A  7 
Vict.  o.  18.  he  was  obliged  to  do  on  or  be- 
fore the  25th  of  August.  This  24th  sec- 
tion of  the  Act  of  1878  was  intended  to 
amend  this  and  to  enable  such  person  to 
correct  any  mistake  by  sending  to  the 
town  clerk  a  declaration  in  tile  form 
given  in  schedule  form  M  to  the  Act, 
whioh  declaration  may  be  sent  as  late  as 
the  12th  of  September.  The  words  of 
section  24  are  wide  enough  to  comprise 
the  alteration  which  was  asked  to  be 
made  in  this  case.  The  qualification  of 
the  voter  was  "  houses  in  succession 
numbered  8  and  9  Birley  Place,"  and 
not  "house  numbered  8  Birley  Place," 
as  described  in  the  list  of  voters.  Now 
section  24  expressly  enables  the  de- 
claration to  be  made  by  a  person,  "  the 
nature  of  whose  qualification,  or  the  name 
or  situation  of  whose  qualifying  property, 
is  not  correctly  described  in  such  list" 
Although  before  this  enactment  there 
was  no  power  to  insert  the  description  of 
the  two  houses  occupied  in  succession, 
where  one  of  them  had  been  omitted,  yet 
"  house  "  in  the  singular  was  sufficient  in 
the  third  column  for  the  qualification, 
Hitchins  v.  Broum  (2).  The  power  of 
correcting  a  mistake  under  the  old  law 
was  governed  by  section  40  of  6  &  7  Vict 
c.  18,  whioh  contained  this  restrictive  pro- 
viso :  "  Provided  always  that  whether  any 
person  shall  be  objected  to  or  not,  no  evi- 
dence shall  be  given  of  any  other  quali- 
fication than  that  whioh  is  described  in  the 

ceive  the  declaration  as  evidence  of  the  facts 
declared  to,  and  that  without  proof  of  the  signature 
of  the  declarant  or  of  the  justice,  commissioner,  or 
person  before  whom  the  declaration  purports  to 
nave  been  subscribed,  unless  he  has  good  reason 
to  doubt  the  genuineness  of  any  signature  thereto. 
The  declaration  shall  be  open,  free  of  charge,  to 
public  inspection  at  the  office  of  the  said  town 
clerk  at  any  time  between  the  hours  of  ten  of  the 
clock  in  the  morning  and  four  of  the  clock  in  the 
afternoon  of  any  day,  except  Sunday,  before  the 
15th  day  of  September,  and  he  shall  deliver 
copies  thereof  on  application  and  payment  of  the 
price  of  fourpence  per  folio  of  seventy-two 
words." 

(2)  2  Com.  B.  Bep.  25;  s.  c  16  Law  J.  Bep. 
CP.  38. 
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list  of  voters,  or  claim,  as  the  case  may 
be,  nor  shall  the  barrister  be  at  liberty  to 
change  the  description  of  the  qualification 
as  it  appears  in  the  list,  except  for  the 
purpose  of  more  clearly  and  accurately 
defining  the  same."  The  28th  section  of 
41  &  42  Vict.  c.  26  is,  as  regards  a 
borough,  substituted  for  this  40th  section, 
and  the  powers  of  amendment  whioh  it 
gives  to  the  Barrister  are  greatly  in- 
creased. It  is  true  that  such  28th  section 
in  sub-section  13  contains  a  proviso  in 
almost  identically  the  same  terms  as 
those  of  the  above  proviso  in  section  40, 
but  there  it  commences  with  the  words 
"  except  as  herein  provided,"  and  there- 
fore it  is  necessary  to  examine  the  other 
parte  of  that  28th  section,  and  upon 
doing  so  it  will  be  found  that  the  powers 
of  amendment  are  very  large;  for  in- 
stance, in  sub-section  6  it  is  the  duty  of 
the  barrister  to  expunge  the  name  of 
every  person  "  whose  name  or  place  of 
abode,  or  the  nature  of  whose  quali- 
fication, or  the  name  or  situation  of 
whose  qualifying  property  if  the  quali- 
fication is  in  respect  of  property,  or  any 
other  particulars  respecting  whom  by 
law  required  to  be  stated  in  the  list  is  or 
are  either  wholly  omitted,  or  in  the  judg- 
ment of  the  Revising  Barrister  insuffi- 
ciently described  for  the  purpose  of  being 
identified,  unless  the  matter  or  matters 
so  omitted  or  insufficiently  described  be 
supplied  to  the  satisfaction  of  the  Re- 
vising- Barrister;"  "and  in  case  such 
matter  or  matters  shall  be  so  supplied, 
he  shall  then  and  there  insert  the  same 
in  such  list."  The  40th  section  of  6  A  7 
Vict.  c.  18  with  which  this  enactment 
corresponds,  has  not  the  words  "  or  any 
other  particulars  respecting  whom  by 
law  required  to  be  stated  in  the  list  is  or 
are  either  wholly  omitted." 

[Gbovb,  J. — Why  is  this  word  "  whom  " 
need  ?  "  whom  "  applies  to  persons,  not 
to  tilings.] 

It  is  difficult  to  say  why  that  is  so,  but 
the  fact  that  the  Legislature  has  pro- 
vided that  any  omission  as  to  these 
matters  may  be  supplied  and  corrected 
by  a  declaration  in  accordance  with  sec- 
tion 24,  shews  that  it  contemplated  that 
the  Barrister  should  have  power  to  amend 

such. 
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[Geo ye,  J. — Sub-section  6  of  sec- 
tion 28  does  not  contain  anything  incon- 
sistent with  sub-section  13,  such  as 
ohanging  the  nature  of  the  qualification 
as  described.] 

It  is  enough  for  the  present  purpose  to 
say  that  "  9  Birley  Place  "  is  omitted  in 
the  fourth  oolnmn  of  the  list.  This 
matter  having  been  supplied,  it  became 
the  duty  of  the  Barrister,  according  to 
sub-section  6,  to  have  inserted  the  same 
in  the  list.  Moreover,  there  is  sub- 
section 12,  and  that  expressly  states  that 
where  the  matter  stated  in  a  list  is  "  in- 
sufficient in  law  to  constitute  a  qualifica- 
tion of  the  nature  or  description  stated," 
whioh  is  the  case  where  the  qualification 
as  it  appears  in  the  list  is  "a  house," 
bat  is  proved  to  be  not  a  house  bnt  two 
houses  in  succession,  "  the  Revising  Bar- 
rister, if  the  name  is  entered  in  a  list 
for  whioh  such  true  qualification  in  law  is 
appropriate,  shall  correct  such  entry  by 
inserting  such  qualification  accordingly.  ' 

[Limdley,  J. — That  seems  to  con- 
template the  case  of  two  lists,  and  the 
shifting  the  name  of  the  voter  from  one 
list  to  the  other.] 

It  can  hardly  be  said  to  be  limited  to 
that,  for  snoh  sab-section  12  goes  on  to 
say  "  and  in  any  other  case  shall  insert 
the  name  with  suoh  qualification  in  the 
appropriate  list."  Then  form  (M)  in  the 
schedule  to  the  Act,  which  is  the  form  of 
declaration  referred  to  by  section  24, 
treats  as  matter  capable  of  being  cor- 
rected the  qualification  of  "house"  under 
the  Representation  of  the  People  Act, 
1867,  and  the  qualification  of  "  shop " 
given  by  the  Reform  Act,  and  shews 
that  one  may  be  altered  into  the  other. 

Mellor,  for  the  respondent. — The  lists 
must  be  published  on  the  1st  of  August. 
Notices  of  objection  must  be  served  on 
the  25th  of  August,  and  on  the  same  day, 
namely,  25th  of  August,  any  person 
"  desirous  of  being  registered  for  a  dif- 
ferent qualification  than  that  for  which 
his  name  appears  in  the  said  list,"  is  by 
seotion  15  of  6  &  7  Vict.  c.  18  to  give 
notice  of  his  claim  to  be  so  registered. 
The  object  of  making  such  claim  is  to 
correct  the  description  of  the  qualification, 
and  it  is  generally  resorted  to  where  the 
voter  has  during  the  year  gone  from  the 
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house  he  occupied,  and  in  respect  of 
which  he  is  registered,  to  another  house 
which  he  has  occupied  in  immediate  suc- 
cession thereto.  Now,  if  the  description 
of  the  qualification  from  "a  house"  to 
I'  houses  in  succession  "  may  be  altered 
in  the  way  contended  for  by  making  a 
declaration  under  section  24  of  41  &  42 
Vict.  c.  26,  no  one  will  ever  make  a  new 
claim  according  to  6  &  7  Vict.  c.  18. 
sect.  15,  and  that  section  will  become 
altogether  unnecessary.  That  never  was 
the  intention  of  the  41  6  42  Vict.  c.  26. 
The  24th  section  of  that  last  Act  only 
states  that  the  Barrister  shall  receive 
the  declaration  as  evidence  of  the  facts 
declared  to,  and  it  in  no  wise  says  what 
shall  be  the  effect  of  such  declaration.  It 
is  obviously  intended  only  to  alter  the 
mode  of  proof  and  to  relieve  the  voter  of 
the  necessity  of  personal  attendance  before 
the  Barrister.  It  was  not  intended  that 
it  should  have  the  effect  of  changing  the 
qualification,  but  should  be  only,  as  stated 
in  heading  of  the  Form  (M),  a  "  declara- 
tion for  correcting  misdescription  in  list." 
The  example  it  gives  in  such  form  of  the 
description  "  shop  "  being  corrected  into 
that  of  "  house,"  refers  evidently  to  the 
same  building,  and  applies  therefore 
where  there  has  been  no  change  in  the 
nature  of  the  qualification,  but  where  the 
building  in  respect  of  which  the  voter  is 
qualified  is  wrongly  described  in  the  list 
as  a  shop,  when  in  fact  it  ought  to  be 
described  as  a  house,  or  vice  versa,  for 
where  there  is  no  change  of  the  quali- 
fication but  only  an  insufficient  de- 
scription of  it,  such  as  a  wrong  description 
of  the  building,  as  calling  the  house 
No.  4  when  it  was  No.  9,  it  has  been  held 
that  the  Barrister  has  power  to  amend — 
Bendle  v.  Watson  (3).  That  is  very  dif- 
ferent from  the  present  case,  where  the 
voter  has  lost  the  qualification  he  had, 
namely,  a  house,  but  is  entitled  to  another 
and  different  qualification,  namely,  houses 
in  succession,  and  in  respect  of  which  he 
desires  the  Revising  Barrister  to  change 
accordingly  the  description  of  the  quali- 
fication which  he  could  not  have  done 
under  section  40  of  6  &  7  Vict.  c.  18. 

(8)  41  Law  J.  Rep.  CP.  16;  s.  c.  Law  Sep.  7 
OP.  163. 


Bartlett  v.  Oibbs  (4),  and  Onions  v. 
Bawdier  (5). 

Henri  Oollins  in  reply  cited  Daniel  v. 
Ooulsting  (6). 

Our.  adv.  vult. 

Gbovk,  J.  (on  Dec.  6), — This  was  a 
registration  appeal  which  was  argued 
before  my  brother  Lindley  and  myself, 
and  the  point  raised  turned  partly  on  the 
provision  contained  in  section  24  of  41 
A  42  Vict.  o.  26,  by  which  a  borough 
voter  is  enabled  to  make  a  declaration  in 
the  form  given  by  the  Act,  and  to  forward 
it  to  the  Revising  Barrister,  who  is  to  re- 
ceive it  as  evidence  of  the  facts  declared 
to.  In  this  case  the  declaration  was  to 
this  effect.  The  voter  was  originally  de- 
scribed in  the  list  of  voters  as  being 
qualified  in  respect  of  a  house  situate  8 
Birley  Place,  and  by  the  declaration  the 
voter  declared  that  the  correct  particulars 
respecting  his  qualification  ought  to  be 
stated  as  44  houses  in  succession,"  situate 
"8  Birley  Place  and  9  Birley  Place." 
Now  supposing,  instead  of  a  declaration, 
this  had  been  a  matter  of  evidence  brought 
before  the  Revising  Barrister  under  the 
Registration  Act,  1843  (6  &  7  Vict.  o.  18), 
it  is  clear  that  it  would  not  have  been 
admissible,  and  that  the  Barrister  would 
have  been  obliged  to  have  expunged  the 
name  of  the  voter  from  the  list  of  voters, 
because  section  40  of  that  Aot  has  this 
proviso,  namely,  "that  whether  any  per- 
son shall  be  objected  to  or  not,  no  evidence 
shall  be  given  of  any  other  qualification 
than  that  which  is  described  on  the  list  of 
voters  or  claim,  as  the  case  may  be,  nor 
shall  the  Barrister  be  at  liberty  to  change 
the  description  of  qualification  as  it  ap- 
pears in  the  list,  except  for  the  purpose 
of  more  clearly  and  accurately  defining 
the  same."  The  recent  Parliamentary 
and  Municipal  Registration  Act  (41  &  42 
Vict.  o.  26),  after  several  provisions, 
which  it  was  contended  on  behalf  of  the 
appellant  have  given  the  Revising  Bar. 
rister  larger  powers  than  those  contained 
in  section  40  of  6  &  7  Vict.  c.  18,  repeats 
in  snb-seotion  13  of  section  28  the  proviso 

(4)  1  Lntw.  73 ;  s.  c.  13  Law  J.  Rep.  C.  P.  40. 

(5)  5  Com.  B.  Rep.  65 ;  s.  c.  17  Law  J.  Rep. 
CP.  70. 

(6)  1  Lot.  280 ;  a  c  14  Law  J.  Rep.  CP.  70. 
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I  have  just  read  in  the  following  words. 
The  learned  Jndge  here  read  sub-section 
3  of  section  28.]  The  words  in  that 
sub-section,  after  "  except  as  herein  pro- 
vided," are  almost  identical  with  those  in 
the  said  proviso  in  section  40  of  the 
former  Act.  Then  in  the  preceding  sub- 
section, namely,  sub-section  12,  to  which 
we  were  referred,  there  is  power  given  to 
the  Revising  Barrister  to  correct  any 
entry  in  the  list  which  is  "  insufficient  in 
law  to  constitute  a  qualification  of  the 
nature  or  description  stated,"  "  but  suffi- 
cient in  law  to  constitute  a  qualification 
of  some  other  nature  or  description." 
That  is  a  power  to  correct  where  neither 
the  property  is  changed  nor  the  qualifica- 
tion is  changed ;  bnt  I  do  not  see  any- 
thing in  that  sub-section,  nor  in  any 
previous  sub-section  of  that  28fch  section, 
which  prevents  the  application  of  this 
sub-section  13  to  such  a  case  as  the  pre- 
sent-one, where  there  is  a  change  of  the 
qualification  for  one  whioh  is  not  consis- 
tent with  that  in  respect  of  the  qualifying 
property  as  stated  in  the  list,  but  is  in 
respect  of  something  added  to  make  up 
the  qualifying  property,  namely,  another 
house,  so  that  instead  of  its  being  a  quali- 
fication founded  on  the  occupation  of  one 
house,  it  is  a  qualification  founded  on  the 
occupation  of  two  houses  in  succession. 
Now  that  is  a  change  which  the  case  of 
Bartlett  v.  Oibbs  (4)  has  clearly  decided 
could  not  have  been  made  under  6  &  7 
Vict.  o.  18.  s.  40,  and  the  words  of  sub- 
section 13  of  section  28  of  41  &  42  Vict, 
c.  26  are,  as  I  have  shewn,  nearly  the 
same  as  those  in  that  40th  section.  What 
embarrassed  me  during  the  argument  is, 
that  in  Form  (M)  in  the  schedule  to  41  & 
42  Vict.  o.  26,  which  is  the  form  of  de- 
claration referred  to  in  section  24,  there 
is  given  as  an  example  of  the  kind  of 
correction  which  may  be  made,  the  alter- 
ation of  "shop"  into  "house,"  which 
would  seem  like  a  different  qualification, 
and  would  be  an  alteration  which  on  that 
account  could  not  previously  have  been 
made  if  the  shop  were  a  different  building 
from  the  house,  but  it  may  be  intended 
to  be  used  only  where  the  two  are  the 
same  building  in  fact,  but  which  has  been 
incorrectly  described  by  the  voter.  I 
should  have  had  no  difficulty  in  this  case 


but  for  this  example  in  Form  (M),  which 
created  an  obstacle,  to  my  mind,  difficult 
to  get  over,  except  the  alteration  there 
given  is  to  be  treated  as  I  think  it  must 
as  being  consistent  with  there  being  in 
fact  no  change  in  the  qualification.  On 
these  grounds  I  think,  therefore,  that  the 
Revising  Barrister  was  right,  and  that 
his  decision  should  be  affirmed. 

Lindley,  J. — The  cases  of  Bartlett  v. 
Oibba  (4)  and  Onions  v.  Bowdler  (5)  shew 
that  the  claim  in  this  case  could  not  have 
been  amended  before  1878  upon  evidence 
being  given  to  the  effect  of  the  declaration 
made  in  this  case.  The  ratio  decidendi  in 
Bartlett  v.  Qibbs  (4),  which  most  resembles 
this,  was  that  the  house  mentioned  in  the 
claim  did  not  give  a  qualification,  because 
it  had  not  been  occupied  long  enough, 
and  that  the  addition  of  another  house 
was  not  a  better  identification  of  the  pro- 
perty referred  to  in  the  claim  as  a  qualifi- 
cation, but  was  the  addition  to  that  of 
something  else  necessary  to  confer  a  quali- 
fication. This  reasoning  appears  to  me 
to  apply  to  the  present  case,  and  to  dis- 
tinguish it  from  those  like  Bendle  v.  Wat- 
son  (3),  where  the  number  of  the  qualify- 
ing house  was  inserted  or  corrected  by 
the  Revising  Barrister. 

Section  24  of  the  Act  of  1878  (41  A  42 
Vict.  o.  26)  is,  I  think,  a  mere  alteration 
in'  the  mode  of  giving  evidence,  and 
schedule  M  is  only  a  form  in  whioh  de- 
clarations under  that  section  are  to  be 
made.  Neither  section  24  nor  the  Form 
(M)  says  what  is  to  be  done  by  the  Revis- 
ing Barrister  when  the  evidence  is  given. 
To  ascertain  this  we  must  look  to  section 
28,  sub-sections  6  and  13  of  which,  though 
slightly  different  from  6  4  7  Vict.  o.  18. 
s.  40,  are  framed  on  the  same  principle. 
I  therefore  am  of  opinion  that  the  Re- 
vising Barrister  was  right,  and  that  this 
appeal  ought  to  be  dismissed. 

Decision  affirmed. 


Solicitors— Shaw  &  Tremellen,  agents  for  Hall  & 
Baldwin,  Clithero,  for  appellant ;  E.  Warriner, 
agent  for  T.  No-well,  Burnley,  for  respondent. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
(Appeal  from  Revising  Barrister's  Court.) 

1879.  1  PICKARD  (appellant)  v.  BAY- 
Nov.  19,  29.  J        lis  (respondent). 

Parliament — Borough  Vote — Amendment 
— Lodger  Franchise — Mistake  in  Claim—' 
41  8f  42  Vict.  e.  26.  as.  22,  23, 28,  sub-sec. 
1,  Bched.  Form  H,  No.  2. 

By  section  28  of  the  Parliamentary  and 
Municipal  Registration  Act,  1878  (41  Sf  42 
Vict.  c.  26),  the  Revising  Barrister  shall, 
with  respect  to  the  lists  of  voters  which  he  is 
appointed  to  revise,  perform  the  duties  and 
have  the  powers  following : — (1)  "  He  shall 
correct  any  mistake  which  is  proved  to  him 
to  have  been  made  in  any  list;"  (2)  " he 
may  correct  any  mistake  which  is  proved  to 
him  to  have  been  made  in  any  claim  or  no- 
tice of  objecHon." 

The  appellant  claimed  for  the  first  time 
to  have  his  name  inserted  in  the  list  of 
voters  in  respect  of  a  lodger  qualification. 
The  claim,  which  was  in  the  Form  JET,  No.  2, 
of  the  Parliamentary  and  Municipal  Re- 
gistration Act,  1878,  was  insufficient,  inas- 
much as  the  appellant  had  omitted  from  the 
4th  and  5th  columns  respectively  to  state 


the  amount  of  rent  he  paid  and  the  address 
of  his  landlord.  The  Revising  Barrister 
refused  to  amend : — 

Held,  that  these  were  mistakes  in  a 
"  claim  "  within  section  28,  sub-section  2, 
and  that  the  Barrister  had  therefore  a  dis- 
cretionary power,  and  was  not  bound  to 
amend. 

Consolidated  appeal  from  the  decision 
of  the  Revising  Barrister  for  the  borough 
of  Chelsea,  who  stated  the  following 

CASE. 

1.  At  a  Court,  hold  this  6th  day  of 
October,  1879,  by  me,  a  Barrister  ap- 
pointed to  revise  the  lists  of  voters  for 
the  borongh  of  Chelsea,  Henry  Pickard 
claimed,  as  a  lodger  in  respect  of  residence 
within  the  parish  of  St.  Mary  Abbott's, 
Kensington,  to  have  his  name  inserted  in 
the  list  of  persons  entitled  to  vote  at  the 
election  of  members  to  serve  in  Parlia- 
ment for  the  parliamentary  borough  of 
Chelsea.  Such  claim  was  in  the  Form  H, 
No.  2,  of  the  Schedule  to  the  Parliamen- 
tary and  Municipal  Registration  Act, 
1878,  and  was  as  follows:— 


Name  of  Claimant 
in  full,  surname 
being  first 

Description  of  Rooms 
occupied,  and  whether 
Furnished  or  not 

Street,  Lane,  or  other 
place,  and  Number  (if 
any)  of  House  in  which 
Lodgings  situate 

Amount  of 
Kent  paid 

Name  and  Address  of  Landlord 

or  other  person  to  whom  rent 
is  paid 

Pickard,  Henry 

Two  rooms,  first  floor 

46  Abingdon  Bond 

Butler.  . 

Edmund  Parker,  Carpenter. 

and  such  claim  was  duly  signed  by  the 
claimant,  and  was  duly  witnessed,  and 
was  regular  in  all  respects,  except  as  here- 
inafter stated. 

2.  In  the  second  column  of  his  claim  the 
claimant  had  omitted  to  state  whether  his 
lodgings  were  furnished  or  unfurnished ; 
but  I  held  that  this  was  a  defect  which  I 
could  amend  upon  proper  evidence,  and 
proper  evidence  was  given  that  his  lodg- 
ings were  in  fact  unfurnished. 

3.  The  claimant  had  further  omitted  to 
state  in  the  4th  column  of  his  claim 
whether  he  paid  any  rent ;  nor  could  that 
information  be  gathered  from  any  other 
part  of  his  claim. 

4.  Evidence  satisfactory  to  me  was 
given  in  Court  as  to  what  was  the  amount 


of  rent  which  he  actually  paid,  namely, 
6s.  6d.  a  week ;  but  I  held  that,  in  cases 
in  which  lodger  claimants  had  wholly 
omitted  to  give  the  information  which 
Parliament  required  them  to  give  upon 
the  face  of  their  claims,  I  ought  not  to 
supply  the  defect  upon  evidence  given  for 
the  first  time  before  me  in  Court,  and 
that  this  applied  with  especial  force  to 
the  4th  or  rent  column  of  lodgers'  claims, 
because  the  form  in  which  such  claims 
were  originally  required  to  be  made  by 
the  Representation  of  the  People  Act, 
1867,  Schedule  G,  Form  No.  1,  had  been 
expressly  superseded  by  the  Form  H,  No. 
2,  to  the  Parliamentary  and  Municipal 
Registration  Act,  1878,  and  by  such  new 
form  the  lodger  was  for  the  first  time  ex- 
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pressly  required  to  state  the  amount  of 
rent  paid,  so  that  it  would,  in  my  opinion, 
be  contrary  to  the  policy  of  the  latter  Act 
to  allow  snoh  information  to  be  given  for 
the  first  time  before  the  Barrister  in 
Court ;  and  I  accordingly  held  that  this 
objection  was  fatal  to  the  claim. 

5.  The  claimant  had  further  omitted  to 
state  the  address  of  his  landlord  in  the 
5th  column  of  his  said  olaim,  nor  could 
that  information  be  gathered  from  any 
other  part  of  his  claim. 

6.  Evidence  satisfactory  to  me  was 
given  in  Court  as  to  what  was  the  address 
of  his  landlord,  namely,  the  same  address 
as  that  of  the  claimaut;  but  I  held  that 
I  could  not  supply  the  landlord's  address 
in  the  5th  column  upon  such  evidence, 
first,  because  it  was  admitted  before  me 
that  my  predecessors  had  always  held  this 
to  be  a  fatal  objection  to  a  lodger's  claim, 
and  there  was  for  this  purpose  no  sub- 
stantial difference  between  Form  No.  1, 
Schedule  G,  to  the  Act  of  1867  and  Form 
H,  No.  2,  of  the  Schedule  to  the  Act  of 
1878,  and  I  ought  therefore  to  follow  the 
established  practice;  and,  secondly,  be- 
cause such  practice  was  in  my  judgment 
correct,  for  that  the  object  of  Parliament 
in  requiring  lodger  claimants  to  give  that 
information  was  that  any  person  inte- 
rested might,  from  the  information  given 
by  the  claim,  have  the  opportunity  of 
making  enquiries  of  the  landlord  or 
other  person  to  whom  the  rent  was  there- 
by stated  to  be  paid,  for  the  purpose  of 
testing  the  validity  of  the  claim,  before 
the  holding  of  the  Revising  Barrister's 
Court,  and  that  that  object  wonld  be 
frustrated  if  the  defect  were  allowed  to  be 
supplied  upon  evidence  given  for  the  first 
time  before  the  Barrister  in  Court ;  and 
I  accordingly  held  that  this  objection  also 
was  fatal  to  the  claim,  and  upon  both 
the  above  grounds  I  disallowed  the 
claim. 

7.  The  following  eight  persons  also 
claimed  as  lodgers  in  the  said  Form  H, 
No.  2,  to  have  their  names  inserted  in 
the  said  list,  namely  [the  names  were 
here  set  out].  Their  respective  claims 
were  all  subject  to  certain  amendments 
which  I  held  myself  entitled  to  make  and 
did  make,  upon  evidence  given  to  me  in 
Court,  regular  in  all  respects,  except  that 


each  of  those  eight  claimants  had  omitted 
to  state  in  the  5th  column  of  their  respec- 
tive claims  the  address  of  the  landlord  or 
other  person  to  whom  their  rents  were 
respectively  paid,  nor  could  that  informa- 
tion be  gathered  from  any  other  part  of 
their  respective  claims. 

8.  Evidence  satisfactory  to  me  was 
given  in  Court  as  to  what  were  the  ad- 
dresses of  such  last-mentioned  landlords 
or  other  persons  respectively,  namely,  the 
addresses  respectively  stated  in  the  3rd 
column  of  the  said  eight  claims;  but  I 
disallowed  each  of  these  claims,  upon  the 
same  ground  as  is  stated  in  the  6th  para- 
graph of  this  case. 

9.  Due  notioe  of  appeal  from  my  deci- 
sion was  given ;  and  I  ordered  the  appeals 
in  all  the  before-mentioned  oases  to  be 
consolidated. 

Signed  by  the  Barrister. 

Orompton,  for  the  appellant  (1). 

[Lobd  Coleridge,  C.J. — The  omissions 
in  the  claim  of  the  rent  in  the  4th 
column  and  of  the  landlord's  address  in 
the  5th  column  dearly  made  the  olaim 
bad.  The  only  question  is,  whether  the 
Revising  Barrister  had  power  to  amend, 
and  whether  he  ought  to  have  amended.] 

The  duties  and  powers  of  the  Revising 
Barrister  in  this  respect  are  provided  for 
by  section  28  of  the  Parliamentary  and 
Municipal  Registration  Act,  1878  (41  A 
42  Vict.  c.  26)  (2).  Sub-section  1  of 
this  section  states  that  "  he  shall  correct 
any  mistake  which  is  proved  to  have  been 

(1)  The  case  was  first  argued  by  Orompton,  for 
the  appellant,  on  the  19th  of  November,  no  one 
then  appearing  for  the  respondent.  After  hearing 
argument  for  the  appellant,  the  Court  desired  to 
have  the  case  re-argued  on  a  future  day,  and  in 
the  meanwhile  to  communicate  to  the  Attorney- 
General  their  desire  to  have  counsel  instructed  to 
represent  the  respondent.  The  case  was  accord- 
ingly re  argued  on  the  29th  of  November. 

(2)  41  &  42  Vict,  a  26.  s.  28:  "A  revising  bar- 
rister shall,  with  respect  to  the  lists  of  voters  for  a 
parliamentary  borough  and  the  burgess  lists  for  a 
municipal  borough  which  he  is  appointed  to  revise, 
perform  the  duties  and  hare  the  powers  follow- 
ing:— 

"  1.  He  shall  correct  any  mistake  which  is 
proved  to  him  to  have  been  made  in  any  list. 

"2.  He  may  correct  any  mistake  which  is  proved 
to  him  to  have  been  made  in  any  claim  or  notice 
of  objection." 
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made  in  any  list."  This  was  a  mistake 
in  the  lodger  list  of  voters  within  the 
meaning  of  that  sab-section,  which  the 
Barrister  was  therefore  bound  to  have 
corrected.  Moreover,  by  sub- section  2  it 
is  enacted  that  "  he  may  correct  any  mis- 
take which  is  proved  to  him  to  have  been 
made  in  any  claim  or  notice  of  objec- 
tion." 

[Lobd  Coleridge,  C.J. — Are  these 
lodgers  old  lodgers  or  new  P] 

They  are  all  new  lodgers.  The  Repre- 
sentation of  the  People  Act  (30  &  31 
Vict.  c.  102),  s.  4,  for  the  first  time  con- 
fers the  lodger  franchise.  Section  30, 
sub-section  2,  enacts  that  he  shall  send  in 
his  claim  in  the  Form  No.  1  in  Schedule 
G,  a  form  of  claim  with  a  declaration  an- 
nexed which  had  to  be  sent  in  annually. 
Now,  by  41  &  42  Vict.  c.  26.  s.  23  (3),  the 
declaration  annexed  to  the  notice  of  claim 
is  sufficient  evidence  of  qualification,  and 
consequently  the  lodger  has  no  longer  to 
rely  on  the  formal  notice  of  claim,  and 
evidence  to  supply  those  particulars  may 
be  given  by  parol. 

[Lobd  Coleridge,  C.J. — Section  22  (4) 
permits  old  lodgers  for  the  first  time  to 
remain  on  the  list  without  being  put  to  a 
fresh  proof  of  their  claim;  so  that  al- 
though they  have  to  send  in  an  annual 
notice  of  their  claim,  yet  they  are  on  the 
list  in  all  other  respects  the  same  as  other 
voters,  but  I  do  not  find  any  provision  for 

(3)  Section  28 :  "  In  the  case  of  a  person  claim- 
ing to  vote  as  a  lodger,  the  declaration  annexed  to 
his  notice  of  claim  shall,  for  the  purposes  of  revi- 
sion, be  prima  facie  evidence  of  his  qualification." 

(4)  Section  22 :  "  Where  a  person  is  entered  in 
respect  of  lodgings  on  the  register  of  voters  for  the 
time  being  in  force,  and  desires  to  be  entered  on 
the  next  register  in  respect  of  the  same  lodgings, 
he  may  claim  to  be  so  entered  by  sending  notice 
of  his  claim  to  the  overseers  of  the  parish  in  which 
his  lodgings  are  situate  on  or  before  the  25th  day 
of  July. 

"  The  overseers  shall,  on  or  before  the  last  day 
of  July,  make  out  a  list  of  all  persons  so  claim- 
ing. ...  . 

"  The  lists  so  made  out  shall  be  signed,  pub- 
lished, and  otherwise  dealt  with  in  the  same 
manner  as  the  alphabetical  lists  mentioned  in  sec- 
tion 13  of  the  Parliamentary  Registration  Act, 
1843,  and  shall,  for  the  purposes  of  the  Parlia- 
mentary Registration  Acts,  be  deemed  to  be  the 
lists  of  voters ;  and  the  provisions  of  the  Parlia- 
mentary Registration  Acts  as  to  objections  shall 
apply  to  such  lists.  .  .  , 


making  a  list  of  new  lodgers.  The  old 
lodger  has  to  make  a  fresh  claim,  and  for 
fear  that  should  put  him  in  a  worse  posi- 
tion by  calling  on  him  as  a  new  claimant 
to  prove  his  claim,  section  23  (3)  makes 
his  declaration  sufficient.] 

Section  23  (3)  is  general ;  it  is  not 
confined  to  persons  who  have  been  on  the 
register  before.  The  form  of  precept  to 
the  town  clerk  and  others,  given  in 
Schedule  A  to  41  &  42  Vict.  o.  26,  ex. 

{>lains  what  lists  are  to  be  made  out.  A 
ist  is  to  be  made  of  old  lodger  claimants 
according  to  Form  D,  and  a  list  of  new 
lodger  claimants  according  to  Form  K. 
The  lists  mentioned  in  the  precept, 
Schedule  A,  would  be  included  in  the 
words  "any  list"  mentioned  in  section 
28,  sub-section  1  (2).  The  Form  E  No. 
2  would  be  simply  a  copy  of  the  claim 
and  particulars  of  the  claim.  Had  the 
qualification  been  wholly  omitted,  the 
Revising  Barrister  could  not  probably 
have  amended  (section  28,  sub-section  6) ; 
but  by  the  same  sub-section,  an  insuffi- 
cient description  may  be  supplied,  in 
which,  case  the  Revising  Barrister  shall 
insert  the  name  in  the  list.  In  the  pre- 
sent case  the  description  was  merely  in- 
sufficient, and  the  Revising  Barrister 
ought  to  have  transferred  the  name,  with 
the  amendments,  from  the  list  of  claim- 
ants to  the  list  of  voters.  The  limit  to 
his  power  is  shewn  in  section  28,  sub- 
section 13,  by  which  he  is  not  to  change 
the  description  on  the  list,  except  for  the 
purpose  of  more  clearly  defining  the  same. 
The  Revising  Barrister  is  therefore  bound 
to  alter  an  omission  in  the  description 
which  does  not  go  to  the  whole  qualifica- 
tion. 

Assuming  the  appellant  is  not  on  the 
list  of  voters  within  sub-section  1  (2), 
but  is  within  sub-section  2,  then  the 
Barrister  should  have  amended,  and  he 
has  held  he  did  not  exercise  his  discretion 
because  he  had  no  power. 

Edward  Clarke,  for  the  respondent. — 
The  appellant's  name  did  not  appear  on 
"  any  list "  within  sub-section  1  (2),  and 
therefore  the  Revising  Barrister  was  not 
bound  to  amend.  Under  the  Act  of  1867 
the  lodger  had  to  claim  every  year ;  the 
41  &  42  Vict.  c.  26,  dispenses  with  that 
necessity  in  the  case  of  old  lodgers,  and 
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divides  the  lodgers  into  two  classes,  the 
old  and  the  new.  The  old  lodgers  are 
dealt  with  by  section  22  (4),  and  by  the 
last  paragraph  of  that  section  the  list  of 
old  lodgers  shall  be  deemed  to  be  lists  of 
voters,  &c.,  so  that  they  are  on  the  list 
with  which  the  Barrister  has  to  deal.  A 
catalogue  of  new  lodger  claimants  is 
made  out,  and  the  Barrister  has  to  trans- 
fer names  from  that  catalogue  to  the  list 
of  voters.  The  distinction  between  sub- 
sections 1  and  2  of  section  28  (2)  is 
important.  The  first  amendment  is  im- 
perative, and  the  second  discretionary. 
If  the  catalogue  of  new  lodger  claimants 
were  the  list,  there  would  be  nothing  on 
which  sub-section  2  could  operate. 

[Lord  Colbridge,  C.J. — The  lodger 
would  not  be  answerable  for  a  mistake  in 
the  list,  whereas  he  would  be  answerable 
for  a  mistake  in  the  claim.] 

The  remaining  sub-sections  preserve 
this  distinction.  Sab-sections  4,  5,  6, 
7,  deal  with  the  duties  of  the  Barrister 
with  regard  to  expunging  the  names  from 
the  lists.  There  wonld  be  no  necessity  to 
expunge  a  name  from  a  catalogue,  since 
that  would  confer  no  franchise.  By  sub- 
section 9,  he  shall  "  retain ; "  this  again 
can  apply  only  to  the  list  as  distinguished 
from  the  catalogue.  Sub-section  12  deals 
with  both  list  and  claim.  Supposing  this 
to  be  a  claim  under  sub-section  2  (2), 
then  the  Barrister  has  exercised  his  dis- 
cretion. 

Cramp  ton,  in  reply. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  the  decision  of  the  Revising  Barrister 
was  right  and  should  be  affirmed.  Two 
questions  arise  for  our  determination — 
First,  whether  the  Revising  Barrister  was 
bound  to  make  the  amendment  by  virtue 
of  section  28,  sub-section  1  (2)  ?  Se- 
condly, if  he  was  not  bound,  whether  he 
has,  as  a  matter  of  fact,  exercised  his 
discretion  in  refusing  the  amendment? 
In  my  judgment  this  is  not  a  case  in 
which  the  words  of  the  Act  make  it  im- 
perative  on  him  to  make  the  amendment 
asked  for,  but  it  is  a  case  in  which  he 
was  at  liberty  to  exercise  his  discretion. 

Section  28,  sub-section  1  (2)  enacts 
that  the  Be  vising  Barrister  "shall  cor- 
rect any  mistake  which  is  proved  to  him 
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to  have  been  made  in  any  list,"  so  that 
if  this  was  a  mistake  on  any  list  he  was 
bound  to  make  the  correction;  and  in 
order,  therefore,  to  maintain  his  decision 
it  must  be  shewn  that  this  was  not  a  mis- 
take in  a  "  list "  within  the  words  of 
sub-section  1.    I  am  of  that  opinion. 

In  deciding  this  case  it  becomes  neces- 
sary to  consider  the  earlier  as  well  as 
the  later  enactments  of  the  Legislature, 
and  to  contrast  the  duties  of  the  Re- 
vising Barrister  as  they  existed  under  the 
6  Vict.  c.  18,  with  his  duties  as  they  were 
altered  by  the  Representation  of  the  Peo- 
ple Act  and  the  Act  of  1878.  So  far  as 
detail  is  concerned,  I  pass  at  once  from 
the  entire  consideration  of  county  regis- 
tration, but  it  is  to  be  observed  that  in 
county  equally  with  borough  revision, 
the  duties  of  the  Revising  Barrister — 
which  are  expressed  in  his  very  name — 
are  to  revise,  not  to  corect. 

Prior  to  the  lodger  franchise,  the  duty 
of  the  Revising  Barrister  in  the  revision 
of  the  borough  lists,  was  to  take  the 
different  lists  as  presented  to  him  by  the 
overseers,  and  to  retain  thereon  the 
names  of  all  persons  not  objected  to,  to 
insert  therein  manu  propria,  or  by  his 
clerk,  the  names  of  all  persons  who  in 
various  parishes  had  duly  claimed,  and 
had  established  their  claim,  to  be  on  such 
list,  and  to  expunge  from  it  those  against 
whom  valid  objections  were  brought,  and 
this  catalogue — I  adopt  the  word  used 
by  the  counsel  for  the  respondent — of 
voters  corrected  and  added  to,  became, 
when  signed  by  the  Revising  Barrister, 
the  Parliamentary  list  for  the  ensuing 
year,  and  so  on  from  year  to  year.  There 
was  a  continual  revision  of  the  existing 
list. 

Such,  shortly  described,  was  the  state 
of  things  with  which  the  Revising  Bar- 
rister had  to  deal  in  the  boroughs  prior 
to  the  Representation  of  the  People  Act, 
1867.  By  that  Act  the  franchise  was 
for  the  first  time  oonferred  on  lodgers,  and 
as  it  was  of  the  essence  of  this  franchise 
that  the  lodger  should  occupy  the  same 
lodging  for  the  preceding  twelve  months, 
and  broadly  speaking  should  be  under 
the  same  roof,  it  was  considered  right  by 
Parliament  that  the  lodger  who  claimed 
to  vote  should,  year  by  year,  make  a 
2B 
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fresh  claim.  As  compared  then  with  other 
voters,  the  lodger  was  in  this  peculiar 
situation,  that,  whereas  other  voters  who 
had  claimed  and  proved  their  qualification 
did  so  once  and  for  all,  and  were  placed 
on  the  list,  from  whence  they  could  not 
be  removed  until  a  valid  objection  was 
made  to  them,  the  lodger,  who  had 
equally  proved  his  qualification,  was  put 
to  a  perpetual  re-claim  of  bis  vote,  and 
each  year  was  in  the  position  of  a  new 
claimant,  and  had  each  year  to  prove  his 
qualification.  And  it  was  probably  repre- 
sented by  the  lodger,  or  else  put  forward 
on  bis  behalf,  that  though  considered  by 
Parliament  entitled  to  the  franchise,  he 
was  placed  in  a  more  unfavourable  posi- 
tion than  other  voters  who  equally  with 
him  were  entitled  to  the  franchise. 

Such  was  the  state  of  things  from 
1867  up  to  1878.  Then  by  section  22  of 
this  Act  (4)  when  once  the  lodger  had 
proved  -his  qualification  and  had  been 
placed  on  the  list,  he  was  to  be  in  the 
same  position  as  other  voters,  though  he 
had  still  to  be  placed  on  a  separate  list. 
In  my  opinion  section  23  (3)  points  only  to 
the  case  of  such  persons ;  when  once  on 
the  register,  though  obliged  to  go  through 
the  form  of  sending  notice  of  claim  each 
year,  they  are  not  obliged  to  prove  their 
claim;  but  they  are  entitled  to  send  in 
the  declaration  annexed  to  their  notice 
of  claim,  which  is  to  be  yrima  facie  evi- 
dence of  the  qualification,  and  by  virtue 
of  section  22  (4)  objections  to  their 
votes  would  have  to  be  proved  as  though 
they  were  not  lodgers.  Although  it 
is  some  disadvantage  to  have  to  sign 
the  declaration  each  year,  yet  that  is  the 
only  disadvantage  to  which  such  lodgers 
are  now  subject. 

The  persons  whose  case  we  have  here  to 
consider  were  not  in  the  position  of  those 
old  lodgers  who  are  on  the  register,  but 
new  lodgers  who  are  in  the  position  of 
new  claimants.  They  are  not  on  the 
lodger  list  of  section  22  (4),  because  that 
section  applies  to  the  old  lodger  list  only, 
and,  consequently,  leaving  out  for  the 
moment  the  list  of  freemen,  they  are  not 
on  either  of  the  lists  which  the  overseers 
have  to  make  out.  On  what  other  list 
which  the  Revising  Barrister  has  to  re- 
vise are  they?    The  answer  is — none. 


A  catalogue  of  claims  is  not  a  list,  the 
Revising  Barrister  could  not  be  said  to 
no  unge  names  from  such  a  catalogue, 
would  only  transfer  to  the  list  those 
who  proved,  and  not  transfer  those  who 
did  not  prove.  It  is  only  a  catalogue 
from  which  the  list  may  be  supplemented. 

This  seems  to  me  clearly  to  shew  that 
a  mistake  in  such  catalogue  is  not  within 
the  words  of  sub-section  1  (2),  it  would 
not  be  a  mistake  in  "  any  list "  which 
the  Revising  Barrister  is  bound  to  amend. 
It  follows,  then,  that  it  must  be  a 
claim  within  the  words  of  sub-section  2, 
in  which  he  "  may "  correct  any  mis- 
take. I  am  aware  that  sometimes  the 
word  "  may  "  magnifies  into  "  it  may  be 
lawful,"  and  is  equivalent  to  "  must" 
But  here  it  seems  to  me  that  "  shall "  is 
equivalent  to  "  must,"  and  "  may  "  in- 
volves  the  exercise  of  discretion. 

Such  being  the  case,  the  question 
arises,  has  the  Revising  Barrister  exer- 
cised his  discretion?  I  think  he  has. 
To  ingenious  minds  it  might  appear  from 
his  statement  of  the  case  that  he  has  not, 
but  looking  at  it  plainly,  one  can  fairly 
come  to  the  conclusion  that  he  did  exer- 
cise his  discretion,  and  that  he  intends  to 
convey  this  to  us.  In  the  second  proposed 
correction  he  certainly  uses  the  words  "I 
held,  I  could  not,"  but  then  he  gives  his 
reasons  why  he  could  not,  he  says  he  was 
following  the  practice  of  his  predecessors ; 
if  their  practice  were  wrong,  the  reason 
would  be  bad,  but  he  goes  on  to  say  it 
was  quite  right,  because  the  object  of 
the  Act  of  Parliament  would  be  frus- 
trated if  the  defect  were  allowed  to  be 
supplied  by  evidence  given  for  the  first 
time  before  him  in  Court.  In  these 
Courts,  when  in  the  exercise  of  our  dis- 
cretion we  have  to  refuse  an  application, 
we  often  are  in  the  habit  of  saying  we 
"  cannot."  I,  therefore,  think  the  Re- 
vising Barrister  did  exercise  his  discre- 
tion ;  and  I  think  I  ought  to  add  that  in 
my  judgment  he  exercised  it  on  good 
grounds.  I  am  consequently  of  opinion 
that  the  judgment  was  right  and  should 
be  affirmed. 

Denman,  J. — I  must  own  that  I  have 
entertained  doubts  during  the  argument 
of  this  case,  but  on  the  whole  I  have 
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come  to  the  conclusion  the  decision  of  the 
Revising  Barrister  was  right.  I  am 
glad  that  the  case  has  been  re-argued,  so 
that  we  have  had  the  advantage  of  hear- 
ing the  other  side.  It  is  extremely  un- 
satisfactory to  have  a  case  of  this  sort 
argued  on  one  side  only,  and  I  feel  in- 
debted to  the  respondent's  counsel  for 
having  put  us  in  possession  of  the  re- 
spondent's view  of  the  case. 

Three  questions  appear  to  me  to  arise 
for  our  determination :  First,  Assuming 
an  amendment  to  be  necessary,  was  the 
Revising  Barrister  bound  to  amend  ?  Se- 
condly, Does  section  23  (3)  dispense  with 
this  necessity,  and  make  the  declaration 
sufficient  ?  Thirdly,  Assuming  the  Re- 
vising Barrister  was  not  bonnd  to  amend, 
has  he  exercised  a  discretion  in  the 
matter  ?  On  all  points  I  am  of  opinion 
the  respondent  is  entitled  to  judgment. 
The  first  point  turns  on  a  few  sections  of 
the  Act  of  1878.  Section  22  (4)  relates 
to  persons  who  have  been  on  the  register 
of  voters  as  lodgers  for  the  previous  year ; 
then  follows  section  23  (3)  which,  it  seems 
to  me,  can  only  refer  to  claims  made  by 
such  persons ;  and  then  we  come  to  sec- 
tion 28  (2),  on  which  depends  the  ques- 
tion whether  the  Revising  Barrister  was 
bound  or  not  to  amend.  If  this  were  the 
case  of  an  old  lodger  voter,  undoubtedly 
sub-section  1  would  apply,  but  these  are 
new  claimants  who  have  never  been  on 
any  list,  and  prima  facie  they  are  within 
sub-section  2,  which  relates  to  claims. 
It  has  been  argued,  and  for  some  time  I 
thought  not  without  considerable  reason, 
that  section  23  applies  to  these  claimants ; 
but  after  further  discussion,  I  have  come 
to  the  conclusion  that  that  section  only 
applies  to  the  case  previously  dealt  with 
by  section  22  (4),  that  is  to  the  case  of 
lodgers  who  had  been  previously  on  the 
list  and  claimed  a  continuation  of  their 
vote  in  respect  of  the  same  lodgings ;  and 
though  such  an  interpretation  would  be 
limiting  the  words  of  the  section,  yet  it 
seems  to  me  to  be  a  fair  interpretation, 
because  otherwise  the  section  wonld  be 
giving  to  new  lodgers  a  more  favourable 
mode  of  getting  on  the  register  than  that 
possessed  by  other  voters.  Even  if  this 
section  did  include  new  lodgers,  it  would 
not  follow  the  claim  was  sufficient,  be- 
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cause  all  that  section  says  is,  that  the 
declaration  annexed  to  it  shall  be  prima 
facie  evidence  of  qualification,  it  does  not 
dispose  of  the  question  whether  the  claim 
should  be  amendable  if  deficient,  or 
whether  it  is  sufficient  for  the  claim  itself 
to  be  sufficient.  I  do  not  think  that 
section  can  be  called  in  aid  of  the  present 
appeal. 

As  regards  the  third  point,  it  seems 
to  me,  though  the  language  might  be 
more  explicit,  yet  in  substance  the  Re- 
vising Barrister  has  exercised  his  discre- 
tion, and  he  has  exercised  it  in  a  manner 
which  I  cannot  say  is  unreasonable. 

Lindlet,  J. — It  is  admitted  these  per- 
sons are  new  lodger  claimants,  and  I 
agree  with  the  reasons  given  by  my 
Lord  and  my  brother  Denman  that  the 
Revising  Barrister  declined  to  make  the 
amendment  asked  for  in  the  exercise  of 
his  discretion.  The  question  then  to  be 
decided  comes  to  this,  had  the  Revising 
Barrister  a  discretion  in  the  matter,  or 
was  this  a  defect  which  he  was  bound 
to  amend  P 

In  order  to  solve  this  problem  one 
must  consider  with  what  he  was  dealing, 
and  the  first  thing  to  be  decided  is  the 
meaning  of  the  word  "  list "  in  section 
28  (2)  ;  for  the  reasons  which  have  been 
given,  it  appears  to  me  that  the  list  means 
the  list  of  voters  and  not  the  catalogue  of 
claims. 

If  we  look  back  to  see  what  were  the 
lists  of  voters,  we  shall  see  that  these 
lodgers  were  not  on  any  such  list.  In  30 
&  31  Vict.  c.  102,  the  lodger  franchise  is 
created  for  the  first  time,  and  the  claim 
had  to  be  made  each  year  in  the  form 
given  in  the  schedule  of  the  Act.  Section 
30  of  that  Act  shews  that  these  claims  are 
to  be  published  on  a  separate  list,  and 
that "  so  much  of  section  18  of  6  Vict.  c.  18 
as  relates  to  the  manner  of  publishing 
lists  of  claimants  shall  apply  to  every  such 
claim  and  list ; "  the  same  section  refers 
to  baok  sections  38  and  39  of  6  Vict.  c.  18, 
and  it  is  clear  from  this  section  and  the 
modus  operandi  pointed  out  that  the  lodger 
was  not  a  voter  until  he  had  properly 
claimed  and  was  on  the  list,  and  until 
then  it  could  not  be  said  that  the  Revising 
Barrister  could  "  expunge "  his  name 
from  any  list. 
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That  is  how  matters  stood  from  1867 
to  1878.  In  1878  it  was  enacted  for  the 
first  time  that  the  lodger  claimants  should 
he  split  into  two  classes,  old  lodger 
claimants  and  new  lodger  claimants.  For 
the  old  lodger  the  Form  D  3  in  the 
schedule  is  given,  and  section  22  says 
that  a  list  of  persons  so  claiming  shall 
be  made  out.  which  shall  he  deemed  to  be 
the  list  of  voters.  The  persons  with 
whom  we  have  to  deal  are  not  on  that 
list,  but  for  them  the  Form  K  2  is  given, 
and  they,  together  with  the  list  of  general 
claimants  who  claim  in  accordance  with 
K  1,  form  the  list  of  claimants,  not 
voters.  If  their  claims  are  correct  they 
will  get  on  the  list,  but  they  are  not  on 
the  list.  Such  being  the  case,  we  come  - 
to  section  28  (2)  which  deals  in  sub- 
section 1  with  mistakes  in  lists,  and  in 
sab-section  2  with  mistakes  in  claims: 
with  regard  to  sub-section  2  the  word 
'*  may,"  shewing  the  matter  to  be  one  of 
discretion,  is  used,  so  that  the  Revising 
Barrister  is  not  bound  to  correct  mistakes 
in  a  claim.  I  might  leave  the  case  there, 
and  say  no  more,  because  it  seems  the 
Revising  Barrister  has  rightly  exercised 
his  discretion.  I  can  imagine  cases  in 
which  the  Revising  Barrister  can  exercise 
his  discretion  in  a  different  way  ;  but  it 
may  well  be  that  in  a  large  constituency 
like  this,  with  obscure  landlords,  the  Re- 
vising Barrister  may  find  it  necessary  to 
act  strictly  in  the  exercise  of  his  dis- 
cretion and  may  refuse  to  accept  claims 
which  are  drawn  in  a  slovenly  way. 

I  do  not  feel  satisfied  that  section  28 
(3)  applies  to  this  case ;  but  I  do  not  think 
it  affects  the  question  before  us,  because 
it  applies  to  qualification,  and  we  are  not 
dealing  with  qualification.  The  claimant 
has  written  "  Butler  "  in  the  place  where 
he  should  have  stated  the  amount  of  rent, 
and  he  has  left  out  the  address  of  his 
landlord.  But  I  do  not  see  the  amount 
of  rent  has  anything  to  do  with  the  quali- 
fication. The  qualification  depends  upon 
the  value  of  the  lodgings,  not  the  amount 
of  the  rent ;  and  it  is  possible  a  lodger 
may  pay  no  rent  and  yet  have  a  qualifica- 
tion, and  it  appears  to  me  then  that  sec- 
tion 23  applies  to  qualification,  and  not 
to  correction.  In  my  judgment  the 
Revising  Barrister  has  a  discretion,  and 


has  ample  reasons  for  the  exercise  of  his 
discretion. 

Per  Curiam. — There  will  be  judgment 
for  the  respondent,  but  without  costs.  As 
it  was  at  the  invitation  of  the  Court  that 
counsel  for  the  respondent  appeared,  we 
do  not  think  the  appellant  ought  to  bear 
costs  so  incurred. 


Solicitors — Halse,  Trustram  &  Co.,  for  appellant ; 
E.  A.  Bay  lis,  for  respondent. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

(Appeal  from  Revising  Barrister's  Oourt.) 

1879. 
Nov. 
Dec. 


179.  "I 
r.  29.  } 
j.  19.  J 


spencer  (appellant)  v. 
hareison  (respondent). 


Parliament — County  Vote — Interest  in 
Land  of  uncertain  Duration — Land  devised 
in  Trust  for  Sale — Estate  of  cestui  que 
trust  pending  Sale. 

A  testator  devised  his  copyhold  lands  to 
trustees  upon  trust  to  sell  and  invest  the 
proceeds  and  pay  the  dividends  to  his  wife 
for  life,  and  after  her  decease  to  divide  the 
proceeds  among  his  children  equally.  The 
share  of  each  son  to  become  vested  and 
payable  at  twenty-one ;  the  share  of  each 
daughter  to  become  vested  at  twenty-one 
or  marriage,  and  the  trustees  to  stand 
possessed  of  each  daughter's  share  upon 
trust  to  pay  the  dividends  to  her  during 
her  life  for  her  sole  use  independent  of  her 
husband  (if  any),  and  after  her  decease  in 
trust  for  her  children. 

The  trustees  duly  proved  the  will,  and 
were  admitted  to  the  copyholds  according  to 
the  custom  of  the  manor.  The  wife  pre- 
deceased the  testator,  and  at  the  time  of  hie 
death  there  were  three  sons  and  one  daugh- 
ter ;  the  daughter  was  married  and  had 
issue,  who  were  infants. 

The  sale  of  the- copyhold  lands  was  post- 
poned, and  in  the  meantime  the  children  of 
the  testator  became  of  full  age,  and  by 
verbal  agreement  among  themselves,  in 
which  the  husband  of  the  daughter  con- 
curred, agreed  to  keep  the  copyhold  lands 
unconverted.    The  rents7  which  were  of 
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sufficient  annual  value  to  confer  the  franchise 
on  each  of  the  testator's  children,  were  re- 
ceived  by  the  trustees  and  divided  amongst 
the  testator's  children  yearly.  The  appel- 
lant, one  of  the  testators  sons,  claimed,  to 
vote  as  a  freeholder  in  respect  of  his  equit- 
able interest  in  the  copyholds : — 

Held,  that  tine  appellant  had  no  such 
freehold  estate  as  would  entitle  him  to  be 
registered  as  a  voter  for  the  county. 

Consolidated  appeal  from  the  decision 
of  the  Revising  Barrister  for  the  North, 
east  Division  of  the  County  of  Lancaster. 

Samuel  James  Harrison  dnly  objected 
to  the  name  of  Charles  Grainger  Spencer, 
of  Winckley  Street,  Preston,  being  re- 
tained on  the  register  of  voters  for  the 
township  of  Briercliffe  with  Bxtwistle, 
in  the  said  division,  in  respect  of  share  of 
copyhold  cottages. 

The  title  deeds  of  the  said  Charles 
Grainger  Spencer  were  produced,  from 
which  it  appeared — 

1.  That  Lawrence  Catlow  Spencer 
dnly  made  and  executed  his  last  will  and 
testament  on  the  8th  day  of  December, 
1865,  whereby  he  bequeathed  his  per- 
sonal estate  and  gave  and  devised  his  real 
estate  whatsoever  and  wheresoever  unto 
and  to  the  use  of  his  wife,  Sarah  Spencer, 
and  his  friends,  Joseph  Isherwood  and 
Edward  Garlick,  their  heirs,  executors, 
administrators  and  assigns  upon  trust,  to 
sell  the  said  hereditaments  and  stand 
possessed  of  the  purchase-money  npon 
trust,  to  invest  the  same  and  pay  the 
dividends  to  his  wife  for  her  life,  and 
after  her  decease  to  stand  possessed  of  the 
said  trast  funds  upon  trust  for  his  chil- 
dren, to  be  equally  divided  between 
them :  the  share  of  each  son  to  be  vested 
and  payable  to  him  at  twenty-one,  and 
the  share  of  each  daughter  to  be  vested 
in  her  at  twenty- one  or  at  marriage :  the 
trustees  to  stand  possessed  of  each 
daughter's  share  in  trust,  to  pay  the  divi- 
dends to  her  for  her  sole  and  separate 
use  independently  of  her  husband  (if 
any),  and  free  from  his  control,  and  from 
and  after  the  decease  of  such  daughter  in 
trust  for  her  children  equally,  Ac.  (1) 

(1)  The  material  part  of  the  will  was  as  fol- 
lows :  "  Upon  trust  th-it  they,  my  said  wife  and 
the  said  Joseph  Isherwood  and  Edward  Garlick, 
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2.  That  the  cottages  in  respect  of 
shares  in  which  the  appellant  claims  to 

and  the  survivors  and  survivor  of  them,  and  the 
heirs,  executors  and  administrators  of  such  sur- 
vivor, do  and  shall  as  soon  as  conveniently  may 
be  after  my  decease  absolutely  sell  and  dispose  of 
the  said  hereditaments  and  premises  either  en- 
tirely and  altogether  or  in  parcels,  and  either  by 
public  auction  or  private  contract,  for  such  price 
or  prices  as  they,  my  said  wife  and  the  said 
Joseph  Isherwood  and  Edward  Garlick,  or  the 
survivors  or  survivor  of  them,  or  the  heirs, 
executors  or  administrators  of  such  survivor 
shall  think  reasonable,  with  power  to  buy  in  the 
said  premises  or  any  part  thereof  at  any  sale  or 
sales,  and  to  rescind,  vary  or  abandon  any  con- 
tract for  sale,  and  to  re-sell  the  premises  whioh 
shall  be  so  brought  in,  or  the  contract  for  the 
sale  of  which  shall  be  rescinded  or  abandoned  as 
aforesaid,  without  being  in  any  wise  answerable 
for  any  loss  which  may  be  occasioned  thereby 
respectively,  and  with  power  to  enter  into  and 
execute  all  such  contracts,  agreements,  con- 
veyances and  assurances  as  to  them,  my  said  wife 
and  the  said  Joseph  Isherwood  and  Edward 
Garlick,  or  the  survivors  or  survivor  of  them,  or 
the  heirs,  executors  or  administrator  of  such 
survivor  shall  seem  meet,  and  do  and  shall  stand 
possessed  of  and  interested  in  the  purchase-money 
to  arise  from  such  sale  or  sales  as  aforesaid 
upon  and  for  the  trusts,  intents  and  purposes, 
and  subject  to  the  powers,  provisoes  and  declara- 
tions hereinafter  expressed  and  declared  of  and 
concerning  the  same,  that  is  to  say,  upon  trust  in 
the  first  place  to  pay  and  discharge  all  my  just 
debts,  funeral  and  testamentary  expenses,  and  the 
costs  and  charges  to  be  incurred  in  or  about  the 
sale  or  sales,  calling  in,  conversion  into  money  as 
aforesaid,  or  otherwise  in  or  about  the  execution 
of  the  trust*  aforesaid  or  in  relation  thereto,  and 
do  and  shall  lay  out  and  invest  the  residue  of  the 
said  moneys  in  their,  his  or  her  names  or  name, 
in  any  of  the  public  stocks  or  funds  of  Great 
Britain,  or  upon  Government  or  real  securities  in 
England,  or  in  or  upon  the  share  stocks  or  securi- 
ties of  any  company  incorporated  by  Act  of  Par- 
liament and  paying  a  dividend,  with  power  for  the 
said  trustees  or  trustee  to  vary  the  said  stocks, 
funds,  shares  and  securities  at.  their,  his  or  her 
discretion.  And  I  declare  that  the  said  trustees 
or  trustee  shall  pay  the  interest,  dividends  and 
annual  proceeds  of  the  said  trust  moneys,  stocks, 
funds  and  securities  as  and  when  the  same 
respectively  shall  become  payable  unto  or  permit 
the  same  to  be  received  by  my  said  wife,  Sarah 
Spencer,  during  her  life  or  so  long  as  she  shall 
continue  my  widow.  And  from  and  immediately 
after  her  decease  or  marriage,  which  shall  first 
happen,  I  direct  that  my  said  trustees  or  trustee 
shall  stand  possessed  of  the  said  trust  moneys, 
stocks,  funds  and  securities,  upon  trust  for  all 
and  every  my  child  and  children  who  shall  be 
living  at  my  decease  or  born  in  dne  time  after- 
wards, to  be  equally  divided  between  them ;  the 
share  or  shares  of  such  of  them  as  shall  be  a  son 
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vote  are  copyhold  of  inheritance  of  the 
Manor  of  Ightenhill,  and  are  situate  at 
Haggate,  in  the  said  township  of  Brier- 
cliffe  with  Eztwistle,  and  are  part  of  the 
real  estates  devised  by  the  will  of  the 
said  Lawrence  Catlow  Spencer. 

3.  That  the  testator  died  on  the  1st  day 
of  May,  1872,  leaving  three  sons,  the 

or  sons  to  be  Tested  and  payable  to  him  or  them 
on  his  or  their  attaining  the  age  of  twenty-one 
years,  and  the  share  or  shares  of  such  of  them 
as  shall  be  a  daughter  or  daughters  to  be  vested 
in  her  or  them  on  her  or  their  attaining  the  age 
of  twenty-one  years  or  day  or  days  of  marriage, 
which  shall  first  happen.  And  if  there  be  bat 
one  such  child  who,  being  a  son,  shall  attain  the 
age  of  twenty-one  years,  or,  being  a  daughter, 
shall  attain  that  age  or  marry,  then  the  whole  to 
be  in  trust  for  snch  only  child.  And  I  direct  that 
my  said  trustees  or  trustee  do  and  shall  l&y  out 
and  invest  the  shares  or  share  of  each  of  my  said 
daughters  or  daughter  in  the  purchase  of  stocks, 
funds  and  securities  of  the  like  nature  as  are 
hereinbefore  mentioned  with  regard  to  the  pro- 
ceeds of  my  real  and  personal  estate,  and  with 
the  like  powers  of  varying  such  investment.  And 
do  and  shall  during  the  life  of  each  such  daughter 
pay  the  interest,  dividends  and  annual  proceeds  of 
-  her  said  share  or  of  the  stocks,  funds  and  securi- 
ties in  or  upon  which  the  same  may  be  laid  out  or 
invested  to  such  daughter  for  her  sole  and  sepa- 
rate use  independently  and  exclusively  of  her 
husband  for  the  time  being  (if  any),  and  of  his 
debts,  control,  interference,  and  engngements,  and 
so  that  her  receipts  alone  shall  be  discharges  for 
the  same,  and  that  she  shall  not  have  power  to 
deprive  herself  of  the  benefit  thereof  by  sale, 
mortgage,  charge  or  otherwise  in  the  way  of 
anticipation.  And  from  and  after  the  death  of 
each  such  daughter  do  and  shall  stand  possessed 
of  the  share  hereinbefore  given  to  her  of  the  said 
trust  moneys  and  the  interest,  dividends  and  an- 
nual produce  thereof ;  in  trust  for  all  and  every 
or  such  one  or  more  of  the  children  of  such 
daughter,  with  such  provisions  for  their  re- 
spective maintenance  and  education  or  advance- 
ment, and  if  more  than  one  in  such  parts,  shares 
and  proportions,  and  upon  such  conditions  and 
with  such  restrictions  as  such  daughter,  whether 
covert  or  sole,  shall  by  her  last  will  and  testa- 
ment in  writing  or  any  codicil  or  codicils 
thereto  or  any  writing  or  writings  in  the  nature 
of  or  purporting  to  be  a  will  or  codicil  at  any 
time  or  times  direct  or  appoint.  And  in  default 
of  such  appointment  and  so  far  as  the  same  if  in- 
complete shall  not  extend,  in  trust,  for  all  and 
every  the  children  and  child  of  each  such  daughter 
as  shall  be  living  at  her  decease  who,  being  a 
son  or  sons,  shall  attain  the  age  of  twenty-one 
years,  or,  being  a  daughter  or  daughters,  shall 
attain  that  age  or  marry,  in  equal  shares.  And  if 
there  shall  be  but  one  snch  child,  the  whole  to  be 
in  trust  for  such  one  child." 


appellant  and  two  brothers,  and  one 
daughter,  him  surviving. 

4.  That  Sarah  Spencer,  the  wife  of 
the  testator,  and  one  of  the  trustees  and 
executors  named  in  his  will,  predeceased 
the  testator,  having  died  on  the  4th  day 
of  December,  1869. 

5.  That  Joseph  Isherwood  and  Edward 
Gar  lick,  the  surviving  trustees  and 
executors  of  the  said  will,  duly  proved 
the  will  in  the  district  registry  at  Lan- 
caster, attached  to  Her  Majesty's  Court 
of  Probate,  on  the  17th  day  of  Jnly, 
1872,  and  that  the  said  Joseph  Isher- 
wood and  Edward  Garlick  were  on  the 
8th  day  of  December,  1873,  dnly  ad- 
mi t  ted  to  the  said  copyhold  cottages  at 
Haggate  according  to  the  cnstom  of  the 
said  Manor  of  Ightenhill  as  surviving 
trustees  under  the  will  of  the  said  testator, 
and  they  are  now  customary  tenants  of 
the  said  cottages  upon  the  trusts  and  for 
the  purposes  of  the  said  will. 

6.  That  the  said  daughter,  in  the  year 
1866,  intermarried  with,  and  is  now  the 
wife  of,  John  Edward  Garside,  and  has 
issue,  who  are  infants. 

7.  That  all  the  children  of  the  testa- 
tor are  of  full  age,  and  in  accordance  with 
a  verbal  arrangement  amongst  them- 
selves (in  which  the  said  John  Edward 
Garside  concurs)  have  agreed  to  keep 
unconverted  the  said  copyhold  cottages 
at  Haggate,  and  the  rents  thereof  are 
received  by  the  said  Joseph  Isherwood 
and  Edward  Garlick,  as  such  surviving 
trustees  of  the  said  will,  and  divided 
amongst  the  testator's  children  yearly. 

8.  That  the  rents  arisitfg  from  the  copy- 
hold cottages  amount  to  501.  per  year, 
or  thereabouts,  and  that  Charles  Grainger 
Spencer's  share  of  such  rent  exceeded 
101.  a  year,  and  was  sufficient  in  point  of 
value  or  amount  to  confer  the  franchise. 

It  was  contended  on  the  part  of  the  ob- 
jector that,  inasmuch  as  Sarah  Emma 
Garside,  one  of  the  parties  beneficially 
entitled  to  a  share  of  the  income  for  life 
from  the  moneys  to  arise  from  the  sale 
and  conversion  of  the  testator's  real  es- 
tate, under  the  will  of  the  said  testator, 
was  a  married  woman,  and  had  issue  who 
were  infants,  no  election  could  be  made 
to  take  the  said  cottages  in  their  actual 
state,  and  so  determine  and  extinguish 
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the  converting  trust;  and  also  that  the 
said  surviving  trustees  were  no  parties 
to  the  said  verbal  arrangement,  and  that 
the  said  Charles  Grainger  Spencer  was 
not  entitled  to  have  his  name  inserted 
on  the  said  list  of  voters  in  respect  of 
the  said  qualification. 

It  was  argued,  on  the  part  of  the  said 
Charles  Grainger  Spencer,  that,  inasmuch 
as  the  share  of  the  said  Sarah  Emma 
Garside  was  settled  under  the  said  will 
to  her  separate  use  for  life,  independent 
of  her  husband,  she  was  as  much  capable 
of  making  an  election,  although  she  had 
infant  children  interested  in  the  trust 
fond,  as  if  she  had  been  still  a.  feme  sole, 
and  that  accordingly  no  deed  was  neces- 
sary to  ratify  such  election. 

It  was  further  contended  on  the  same 
behalf  that,  even  when  real  property  by 
will  is  directed  to  be  sold  and  converted 
into  money,  the  franchise  would  attach 
in  favour  of  the  person  or  persons  for 
the  time  being  entitled  to  and  receiving 
the  rents  or  income  thereof,  such  rents 
or  income  being  of  sufficient  annual  valne, 
until  the  moment  of  snch  conversion 
actually  taking  place,  in  the  same  man. 
ner  as  it  is  contended  that  partners  in  a 
trading  concern  are  entitled  thereto  in 
respect  of  partnership  property,  which 
though  in  ite  nature  real,  is  in  equity,  or 
by  the  terms  of  the  partnership  deed, 
considered  as  personalty. 

The  Revising  Barrister  concurred  in 
the  view  held  by  the  objector,  and  ex- 
punged the  name  of  the  said  Charles 
Grainger  Spencer  from  the  said  list. 

The  same  point  of  law  was  also  raised 
in  the  cases  of  the  two  other  persons  whose 
names  were  also  expunged.  The  facts 
and  circumstances  in  those  cases  being 
similar  to  those  which  are  hereinbefore 
mentioned,  their  cases  were  consolidated 
with  this  appeal. 

If  the  Court  should  be  of  opinion  that 
the  decision  was  wrong,  the  register  is 
to  be  amended  by  restoring  the  names  of 
the  said  Charles  Grainger  Spencer  and 
of  the  two  other  persons  mentioned. 

Henn  Collins,  for  the  appellant. — The 
franchise  is  claimed  in  respect  of  the 
equitable  estate  in  the  copyholds.  The 
equitable  doctrine  of  conversion  does  not 


apply  to  questions  of  franchise,  and  until 
conversion  the  land  remains  land.  In 
Baxter  v.  Brmon  (2)  several  persons  who 
had  entered  into  partnership  to  work  a 
mill  claimed  and  obtained  freehold  votes 
in  respect  of  freehold  land,  part  of  the 
partnership  property.  By  a  clause  in  the 
partnership  deed  it  was  agreed  that  the 
freehold  property  should  be  considered 
personal  estate,  and  not  real  estate,  and 
held  in  trust  for  the  partners  as  part  of 
their  partnership  stock-in-trade.  There 
Tindal,  C.  J.,  says,  "  In  general  there  can 
be  no  question  but  that  for  all  purposes 
necessary  to  effectuate  the  intention  of 
the  parties,  personal  estate  may  be  con- 
sidered as  real,  and  real  estate  as  per* 
sonal,  by  a  Court  of  Equity,  as  in  the 
ordinary  instance  of  money  agreed  or 
directed  to  be  laid  out  in  land ;  and  so, 
in  the  instance  of  a  real  estate  under  an 
absolute  trust  or  direction  to  sell ;  and 
against  this  general  rule  our  decision  in 
the  present  case  will  not  in  any  way 
militate.  But,  notwithstanding  this  ac- 
knowledged doctrine  of  the  Court  of 
Equity,  no  one  can  deny  that  the  land 
still  remains  land,  and  nothing  else,  and 
there  is  no  authority  or  decision  that  for 
the  collateral  purposes  of  giving  a  vote, 
which  has  no  bearing  upon  or  reference 
whatever  to  the  objects  of  the  deed  of 
copartnership,  the  right  of  the  cestui  que 
trust  should  not  remain  just  as  it  would 
have  been  without  such  declaration  of 
trusts."  That  decision  is  said  to  have 
been  questioned  by  Lord  St.  Leonards  in 
Myers  v.  Perigal  (3) ;  but  in  Bonnet  v. 
Blain  (4)  the  Court,  while  following  the 
principle  of  Myers  v.  Perigal  (3),  point 
out  that  that  case  is  distinguishable  from 
Baxter  v.  Brown  (2),  and  that  Lord  St. 
Leonards  so  considered  it. 

This  would  not  even  in  equity  be  con- 
sidered personalty  for  all  purposes — see 
the  notes  to  Fletcher  v.  Ashburner,  in 
White  and  Tudor' a  Leading  Oases  in 
Equity,  5th  edit,  at  p.  925  et  seq.  The  ap- 
pellant has  an  interest  in  land,  equivalent 

(2)  7  Man.  &  Ot.  198,  nom.  Baxter  v.  Newman, 
14  Law  J.  Rep.  CP.  193. 

(3)  2  De  Gex,  M.  &  G.  at  p.  622  ;  22  Law  J. 
Rep.  Chanc.  at  p.  434. 

(4)  16  Com.  B.  Rep.  N.S.  618 ;  33  Law  J.  Rep. 
CP.  63. 
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to  a  freehold,  as  in  Beeson  v.  Burton  (5), 
where  certain  allotments  were  vested  in 
trustees,  to  be  held  by  freemen  so  long 
as  they  paid  the  rent  and  conformed  to 
the  regulations  of  the  trustees,  and  it  was 
held  that  the  allottees  had  freehold  estates 
which  entitled  them  to  vote.  Williams', 
J.,  says — "  This  is  clearly  an  estate  of 
freehold,  inasmuch  as  it  is  for  an 
uncertain  interest,  which  may  last  for  the 
life  of  the  party,  and  is  not  confined  to 
the  will  of  the  grantors."  So  inAshworth 
v.  Hopper  (6),  it  was  held  that  although 
the  power  of  sale  of  certain  freehold  pro- 
perty was  vested  in  the  trustees,  they 
could  not  cut  down  the  freehold  interest 
which  was  there  created  in  the  bene- 
ficiaries, because  the  power  could  only 
be  exercised  for  their  benefit.  If  in  the 
present  case  the  beneficiaries  take  the 
same  interest  in  land  as  in  the  proceeds, 
it  shews  that  the  will  of  the  trustees  can- 
not cut  it  down,  and  is  immaterial.  The 
appellant  has  a  right  to  receive  the  rent 
of  the  land,  and  he  has  either  no  interest 
in  the  land,  or  the  same  interest  as  is 
given  by  the  proceeds,  namely,  an  estate 
for  life — Ooeamajor  v.  Strode,  cited  in  the 
note  to  Walker  v.  Shore  (7).  In  Miller 
v.  Miller  (8),  a  testator  having  purchased 
a  piece  of  land,  opened  it  as  a  brickfield, 
and  it  was  open  at  his  death.  By  his 
will  he  devised  it  to  trustees  upon  trust 
to  sell,  "  when  in  their  discretion  it  may 
seem  advisable;"  and  he  directed  that 
the  rents  "and  profits"  should,  until 
sale,  be  considered  as  part  of  his  personal 
estate.  Bacon,  V.C.,  in  the  course  of  his 
judgment,  says — "  By  the  general  law  a 
tenant  for  life  has  the  right  to  the  pro- 
ceeds of  an  open  brick-field,"  so  that  so 
long  as  the  trustees  do  not  sell,  the  tenant 
for  life  has  the  land.  In  Franks  v.  BoV 
lam  (9),  land  devised  in  trust  for  sale 
was  held  to  be  an  interest  in  land  in  the 
cestuis  que  trustent.  The  question  in  the 
present  case  is  what  interest  in  the  land 

(6)  13  Com.  B.  Rep.  647 ;  22  Law  J.  Rep.  CP. 
88. 

(6)  46  Law  J.  Rep.  CP.  99 ;  Law  Rep.  1  CP. 
D.  178. 

(7)  19  Ves.  887,  at  p.  390. 

(8)  41  Law  J.  Rep.  Chanc.  291 ;  Law  Rep.  13 
Eq.  263. 

(9)  37  Law  J.  Rep.  Chanc  664 ;  Law  Rep.  3 
Chanc.  App.  717. 


the  appellant  has.  It  must  be  an  in- 
terest for  life.  The  only  right  by  which  it 
could  be  cut  down  would  be  the  arbitrary 
exercise  of  the  power  of  sale  by  the  trus- 
tees. Though  in  equity  the  land  would, 
for  certain  purposes,  be  considered  as 
converted,  yet  Baxter  v.  Brown  (2)  shews 
that,  for  the  purposes  of  the  franchise, 
the  land  still  remains  land  ;  the  tenant  is 
in  possession,  and  there  is  no  difference 
between  being  in  possession  and  in  for 
life,  and  the  trustees  cannot  oat  down 
this  interest. 
No  one  appeared  for  the  respondent. 

Our.  adv.  vult. 

The  judgment  of  the  Court  was  (on 
Dec.  19,  1879)  (10)  delivered  by 

Lindley,  J. — The  question  we  have  to 
determine  is,  whether  the  appellant  has 
under  the  above  will  and  parol  agreement 
postponing  the  sale  of  the  devised  copy- 
hold, any  such  interest  in  them  as  entitles 
him  to  vote  for  the  county  of  Lancaster. 
The  Revising  Barrister  has  decided  this 
question  in  the  negative,  and  we  have 
to  determine  whether  his  decision  is 
correct. 

The  appellant  clearly  had  no  legal  es- 
tate ;  and  his  right  to  vote  depends  en- 
tirely on  his  equitable  estate,  if  any,  in 
the  copyhold  lands  devised  for  sale. 

Before  the  Reform  Act,  section  19, 
copyhold  land  conferred  no  qualification ; 
and  before  7  A  8  Will.  3.  c.  25.  s.  7,  equit- 
able interests  conferred  none.  At  the 
present  time  the  right  of  a  person  to  vote 
in  respect  of  an  equitable  interest  in 
copyholds  depends  on  30  &  31  Vict.  c. 
102.  s.  5,  which  is  as  follows  (11). 

(10)  Lindley,  J. ;  and  Lopes,  J. 

(11)  80  &  31  Vict.  c.  102.  s.  6— "  Every  man 
shall,  in  and  after  the  year  1868,  be  entitled  to 
be  registered  as  a  voter,  and  when  registered,  to 
vote  for  a  member  or  members  to  serve  in  Parlia- 
ment for  a  county,  who  is  qualified  as  follows : — 
(that  is  to  say) 

"1.  Is  of  full  age  and  not  subject  to  any  legal 
incapacity,  and  is  seised  at  law  or  in  equity  of 
any  lands  or  tenements  of  freehold,  copyhold  or 
any  other  tenure  whatever,  for  his  own  life,  or  for 
the  life  of  another  or  for  any  lives  whatever,  or 
for  any  larger  estate,  of  the  clear  yearly  value  of 
not  less  than  61.  over  and  above  all  rents  and 
charges  payable  oat  of  or  in  respect  of  the  same, 
or  who  is  entitled,  either  as  lessee  or  assignee,  to 
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The  26th  section  of  2  Will.  4.  c.  45, 
here  referred  to,  is  as  follows  (12). 

These  enactments  shew  that  to  entitle 
the  appellant  to  vote  in  this  case  he  most 
establish — 

1.  That  he  is  seised  in  equity  of  the 
copyholds  in  question  for  his  own  life,  or 
the  life  of  another,  or  for  some  lives,  or 
for  some  larger  estate. 

2.  That  he  shall  have  been  in  the  actual 
possession  of  the  lands,  or  in  the  receipt 

any  lands  or  tenements  of  freehold,  or  of  any 
other  tenure  whatever,  for  the  unexpired  residue, 
whatever  it  may  be,  of  any  term  originally  created 
for  a  period  of  not  less  than  sixty  years  (whether 
determinable  on  a  life  or  lives  or  not)  of  the  clear 
yearly  value  of  not  less  than  5/.  over  and  above  all 
rents  and  charges  payable  out  of  or  in  respect  of 
the  same :  provided  that  no  person  shall  be  regis- 
tered as  a  voter  under  this  section,  unless  he  has 
complied  with  the  provisions  of  the  28th  section 
of  2  Will.  4.  e.  45." 

(12)  2  WilL  4.  e.  45.  s.  26,  enacts—"  That  not- 
-withetanding  anything  hereinbefore  contained,  no 
person  shall  be  entitled  to  vote  in  the  election  of 
a  knight  or  knights  of  the  shire  to  serve  in  any 
future  Parliament,  unless  he  shall  have  been  duly 
registered  according  to  the  provisions  hereinafter 
contained ;  and  that  no  perxon  shall  be  so  regis- 
tered in  any  year  in  respect  of  his  estate  or  in- 
terest in  any  lands  or  tenements,  as  a  freeholder, 
copyholder,  customary  tenant  or  tenant  in  ancient 
demesne,  unless  he  shall  have  been  in  the  actual 
possession  thereof,  or  in  the  receipt  of  the  rents 
and  profits  thereof  for  his  own  use,  for  six  calendar 
months  at  least  next  previous  to  the  last  day  of 
July  in  such  year,  which  said  period  of  six 
calendar  months  shall  be  sufficient,  any  statute  to 
the  contrary  notwithstanding ;  and  that  no  person 
shall  be  so  registered  in  any  year,  in  respect  of  any 
lands  or  tenements  held  by  him  as  such  lessee  or 
assignee  or  as  such  occupier  and  tenant  as  aforesaid, 
on  leas  he  shall  have  been  in  the  actual  possession 
thereof,  or  in  the  receipt  of  the  rents  and  profits 
thereof  for  his  own  use,  as  the  case  may  require,  for 
twelve  calendar  months  next  previous  to  the  last  day 
of  July  in  such  year :  provided  always,  that  where 
any  lands  or  tenements,  which  would  other- 
wise entitle  the  owner,  holder  or  occupier  thereof 
to  vote  in  any  such  election,  shall  come  to  any 
person,  at  any  time  within  such  respective  period 
of  six_  or  twelve  calendar  months,  by  descent, 
succession,  marriage,  marriage  settlement,  devise 
ox*  promotion  to  any  benefice  in  a  church,  or  by 
promotion  to  any  office,  such  person  shall  be  en- 
titled in  respect  thereof  to  have  his  name  inserted 
as  a  voter  in  the  election  of  a  knight  or  knights  of 
the  shire  in  the  lists  then  next  to  be  made  by 
virtue  of  this  Act,  as  hereinafter  mentioned,  and, 
upon  his  being  duly  registered  according  to  the 
provisions  hereinafter  contained,  to  vote  in  such 
election." 
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of  the  rents  and  profits  thereof,  for  his 
own  use,  for  six  calendar  months  at  least 
next  before  the  last  day  of  J  uly,  previous 
to  his  entry  on  the  register. 

We  are  of  opinion  that  the  second  of 
these  requisites  is  established,  for  it  is 
stated  that  the  trustees  received  the  rents 
and  divided  them  amongst  the  cestui*  que 
trmtent.  The  appellant,  therefore,  was  in 
the  receipt  of  his  share  of  the  rents. 

We  proceed  to  consider  whether  he  was 
seised  in  equity  of  the  copyhold  for  such 
an  estate  as  the  Statute  requires.  This 
enquiry  involves  two  others,  namely,  first, 
Has  the  appellant  any  beneficial  interest 
in  the  land,  as  land  ?  And  second,  If  he 
has,  what  is  the  nature  of  such  interest  ? 
The  will  does  not  contain  any  express 
trust  of  the  laud  or  rents  until  sale ;  but 
there  is  an  implied  trust  of  them  for  the 
appellant  and  other  persons  entitled  to 
the  proceeds  of  sale.  By  virtue  of  this 
implied  trust,  the  appellant  is  entitled  in 
equity  to  a  share,  one-fourth,  of  the  rents 
and  profits  of  the  land  until  sale — Casa- 
major  v.  Strode  (7).  But  an  interest  in 
the  rents  and  profits  of  the  land  is  an  in- 
terest in  the  land  itself  (Go.  Lit.  4  b). 

Consequently  the  appellant  has  an 
equitable  interest  in  the  land  until  sale. 
He  is  not  in  the  position  of  a  person  who 
has  only  an  interest  in  so  much  money 
charged  on  land.  This  is  shewn  by 
Franks  v.  Bollans  (9),  where  it  was  held 
that  a  married  woman  who  had  a  similar 
interest  to  that  of  the  appellant  could  not 
transfer  that  interest  without  an  acknow- 
ledged deed.  The  equitable  interest  of 
the  appellant  in  the  lands  amounts, 
therefore,  to  this  :—  First,  he  has  a  right 
to  have  them  sold.  Second,  he  has  a 
right  to  his  share  of  the  rents  until  they 
are  sold.  But  this  is  all,  and  we  are  of 
opinion  that  this  is  not  a  seisin  in  equity 
of  copyholds  for  such  an  estate  as  the 
Statute  requires. 

If  the  appellant  can  be  correctly  said 
to  be  seised  in  equity  of  any  estate  in  the 
copyholds,  which  we  do  not  think  he  can, 
we  are  of  opinion  that  his  estate  is  not 
an  estate  for  life,  or  any  larger  estate. 

The  period  of  sale,  or,  in  other  words,  the 
determination  of  the  appellant's  interest, 
is  wholly  uucertain ;  it  depends  on  the 
trustees  and  the  cestuis  que  trustent.  It 
2C 
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is  even  possible  that  no  sale  may  ever  be 
made  under  the  trusts  of  the  will ;  for  the 
land  may  remain  unsold  until  all  the 
cegtuis  que  truetent  are  of  age,  and  capable 
of  electing  to  keep  the  land  unsold.  Is 
such  an  uncertain  interest  as  this  a  free- 
hold interest,  determinable  upon  a  contin- 
gency, or  is  it  an  interest  at  will  ?  If  the 
appellant  is  seised  of  an  equitable  estate 
of  freehold  determinable  he  is  entitled  to 
bej  on /the  register — Ashworth  v.  Hopper 
(6) ;  if  not,  he  is  not. 

An  uncertain  interest  in  land,  i.e.  an 
interest  determinable  on  a  contingency 
which  may  or  may  not  happen,  is  in 
almost  all  cases  a  freehold  interest,  unless 
the  contingency  depends  on  the  will  of 
the  person  creating  the  estate  of  his  suc- 
cessors in  title.  See  Serjeant  Manning's 
notes  in  2  Man.  &  G.  19,  and  7  Man.  & 
G.  45,  and  the  authorities  there  cited. 

Speaking  generally,  we  agree  with  Ser- 
jeant Manning  in  thinking  that  any  inte- 
rest in  land  of  uncertain  duration  (though 
not  expressed  to  be  for  life)  determinable 
by  matter  subsequent  which  is  the  subject 
of  human  agency  (as  where  it  is  deter- 
minable at  the  will  of  a  stranger)  consti- 
tutes a  freehold  for  life— 2  Man.  &  G.  19, 
note. 

We  say  speaking  generally,  because 
there  are  exceptions  to  the  rule  thns 
stated.  For  example,  estates  created  by 
will  for  the  payment  of  debts,  and  deter- 
minable when  they  are  paid,  are  regarded 
as  chattel  and  not  freehold  interests  (Co. 
Lit.  42  a).  Further,  a  tenant  by  elegit 
has  only  a  chattel  interest  determinable 
when  his  judgment  is  satisfied  (Go.  Lit. 
42  a),  and  not  a  freehold  interest,  although 
there  is  some  uncertainty  as  to  the  dura- 
tion of  his  estate. 

On  the  other  hand,  an  estate  of  uncer- 
tain duration  determinable  on  the  will  of 
the  grantor  or  lessor,  or  of  their  succes- 
sors in  title,  is,  generally  speaking,  an 
estate  at  will  and  not  a  freehold.  See 
Lit.  68  and  Go.  Lit.  55  a;  Com.  Dig. 
Estate  by  Grant,  H.  1. — Fernie  v.  Scott 
(13).  It  is  true  that  Brudnell,  C.J., 
speaking  in  the  early  part  of  the  reign  of 

(13)  41  Law  J.  Rep.  CP.  20;  Law  Rep.  7  CP. 
202. 


Henry  8th,  is  reported  to  have  said,  u  A 
lease  at  will  must  be  at  the  will  of  both 
parties,  for  if  it  be  at  the  will  of  the  lessor 
only  it  is  a  lease  for  life."  See  7  Man.  & 
G.  46  n.  But  we  can  find  no  instance  of  a 
lease  at  the  will  of  the  lessor  which  is 
not  also  a  lease  at  the  will  of  the  lessee, 
and  therefore  a  lease  at  will.  And  Lord 
Coke,  in  Co.  Lit.  55  a,  says  that  a  lease 
cannot  be  at  the  will  of  the  lessor  only. 
So  a  lease  at  the  will  of  the  lessee  is  also 
at  the  will  of  the  lessor  (ib.). 

But  here  again  some  qualification  is 
necessary,  for  it  is  laid  down  that,  "  If  I 
make  a  lease  to  another  till  I  go  to  West- 
minster, the  lessee  has  an  estate  for  life. 
So,  if  A.  leases  to  B.,  till  A.  makes  J.  S. 
bailiff  of  his  manor,  B.  has  the  freehold 
in  him ;  for  since  there  is  no  particular 
time  specified,  but  it  is  left  indefinitely 
when  I  shall  go  to  Westminster  or  J.  S. 
be  made  bailiff  of  the  manor,  and  these 
contingencies  may  or  may  not  happen 
during  the  life  of  the  lessee,  and  the 
livery  transfers  the  freehold  to  him,  so  he 
must  consequently,  by  the  words  of  the 
gift,  enjoy  it  during  his  life  if  none  of 
these  contingencies  happen  in  that  time 
upon  which  the  estate  is  to  determine." 
In  such  a  case  as  this,  the  granting  of 
livery  of  seisin  or  the  omission  to  grant 
livery  would  shew  at  once  what  was  the 
estate  of  the  grantee.  If  livery  was 
granted  an  estate  for  life  would  be  created ; 
otherwise  not.  Excluding  such  cases  as 
these,  and  excluding  cases  where  the  in- 
tention of  the  parties  can  be  ascertained, 
the  distinction  between  a  freehold  estate 
determinable  at  will  and  an  estate  at  will 
appears  to  turn  upon  the  person  at  whose 
will  the  estate  is  held.  If  that  person  is 
the  grantor,  his  heirs  or  assigns,  the 
estate  is  an  estate  at  will,  whilst  if  that 
person  is  a  stranger  the  estate  is  a  free- 
hold determinable. 

In  the  present  case,  the  equitable  inte- 
rest of  the  appellant  in  the  land,  as 
distinguished  from  the  money  arising 
from  its  sale,  is  determinable  at  the  will 
of  the  trustees  who  are  the  devisees  of 
the  testator.  They  have  the  legal  estate, 
and  are  not  strangers,  in  the  sense  in 
which  we  understand  that  word  to  be 
used  in  the  above  extract  from  Serjeant 
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Manning's  note.  Moreover,  it  is  their 
duty  to  sell,  and  so  terminate  the  appel- 
lant's interest  in  the  land. 

These  circumstances  render  the  appel- 
lant's equitable  interest  in  the  land  much 
more  like  an  equitable  estate  at  will  than 
an  equitable  estate  for  life  or  lives,  or 
other  larger  interest,  as  required  by  the 
statute  in  order  to  entitle  him  to  be  regis- 
tered as  a  voter  for  the  county. 

The  same  conclusion  may  be  arrived  at 
by  another  mode  of  reasoning.  It  is  plain 
that  the  appellant  has  no  equitable  estate 
or  interest  of  inheritance  in  the  land.  In 
the  event  of  his  death  such  interest  as 
he  has  devolves  as  personal  estate  upon 
his  executors  or  administrators ;  nothing 
descends  to  his  heir.  If  the  appellant 
has  any  freehold  interest  in  the  land,  it 
must,  therefore,  be  something  less  than 
an  estate  of  inheritance ;  it  must  be  an 
estate  for  some  life  or  lives.  No  such  estate 
is  expressly  given  him  by  the  testator,  nor 
was  any  such  estate  ever  contemplated  by 
him ;  quite  the  contrary,  he  intended  the 
sale  to  be  immediate,  and  we  do  not  see 
upon  what  principle  an  estate  for  life 
or  lives  can  be  implied  when  it  is  not 
necessary  to  give  effect  to  the  will  under 
which  alone  the  appellant  derives  his 
title. 

It  is  curious  that  the  precise  point 
now  before  us  is  not  apparently  covered 
by  any  reported  decision.  But  Moiling  v. 
Leake  (14)  goes  far  to  shew  that  the  ap- 
pellant is  not  even  tenant  at  will  to  the 
trustee,  and  that  the  appellant  has  no 
estate  in  the  land  in  the  proper  sense  of 
that  expression.  Moreover  the  cases 
of  Bennett  v.  Blaine  (15)  and  Freeman 
v.  Oainsford  (16),  in  which  Baxter  v. 
Brown  (2)  and  the  bearing  of  the 
equitable  doctrines  of  conversion  on 
rights  of  voting  were  fully  discussed,  ap- 
pear to  us  to  be  rather  in  favour  of  the 
conclusion  at  which  we  have  arrived  than 
opposed  to  it.  Baxter  v.  Brown  (2) 
is  open  to  the  observation  that  it  de- 
pended on  the  will  of  the  cestui*  que 

(14)  16  Com.  B.  Rep.  662 ;  24  Law  J.  Rep. 
CP.  187. 

(16)  16  Com.  B.  Rep.  N.S.  618 ;  33  Law  J. 
Rep.  CP.  68. 

(16)  18  Com.  B.  Rep.  NJS.  186;  84  Law  J. 
Rep.  CP.  95. 
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trvstent  whether  there  should  be  a  sale  or 
not.  In  the  present  case  the  settlement 
of  the  daughter's  share  precludes  the  ap- 
pellant from  keeping  the  land  as  land, 
even  if  they  wish  to  do  so.  For  the 
reason  we  have  given  we  are  of  opinion 
the  decision  of  the  Revising  Barrister 
should  be  affirmed,  and  that  the  appeal 
should  be  dismissed  with  costs. 

Decision  affirmed. 


Solicitors — Ridsdale,  Craddock  &  Co.,  agents  for 
Robinson,  Sons  &  Gill,  Blackburn,  for  appellant. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
(Appeal  from  Revising  Barrister's  Oourt.) 

1879.   1    SaKGBkt  (appellant)  v.  bodd 
Nov.  20.  /  (respondent). 

Parliament — Borough  Vote — Notice  of 
Objection — Description  of  Objector — Parish 
—41  $  42  Vict.  c.  26.  s.  4. 


The  Parliamentary  Borough  of  IAskeard 
consists,  first,  of  the  municipal  borough  which 
is  part  of  the  parish  of  IAskeard ;  secondly, 
of  so  much  of  the  parish  of  IAskeard  as  is  not 
within  the  municipal  borough ;  and  thirdly, 
of  the  parish  of  St.  Oleer.  Each  of  these 
places  has  separate  parochial  officers  and 
rates,  and  for  the  purpose  of  distinction  the 
first  is  known  as  "the  borough  of IAskeard, " 
and  the  second  is  known  as  "the  parish  of 
IAskeard."  In  a  notice  of  objection  to  a  per- 
son on  the  list  of  parliamentary  voters  for 
the  borough,  and  given  under  41 4*42  Vict, 
c.  2G,  the  objector  was  described  as  being 
"on  the  list  of  parliamentary  voters  for  the 
parish  of  the  borough  of  IAskeard,  Divi- 
sion 1,"— 

Held,  that  such  notice  of  objection  was 
sufficient,  as  the  borough  of  IAskeard  was  a 
parish  as  defined  by  section  4  of  41  4*  42 
Vict.  c.  26,  and  the  notice  followed  the 
words  of  the  Form  (I.)  No.  2in  the  schedule 
to  such  Act. 

Appeal  from  the  decision  of  the  Re- 
vising Barrister  for  the  Parliamentary 
Borough  of  Liskeard. 

The  question  was  as  to  the  sufficiency 
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of  the  notices  of  objection  to  the  name  of 
the  appellant  being  on  the  list  of  parlia- 
mentary voters  for  the  borough.  The 
notice  of  objection  served  npon  the  appel- 
lant was  signed  by  the  respondent  thns — 

"  William  Rodd," 
"of  Higher  Lnx  Street,  on  the  list  of 
parliamentary  voters  for  the  parish  of  the 
Borough  of  Liskeard,  Division  1." 

The  notice  of  objection  to  the  overseers 
was  signed  by  the  respondent  in  like 
manner  as  the  above,  and  was  addressed 
"to  the  overseers  of  the  parish  of  the 
borongh  of  Liskeard." 

The  parliamentary  borongh  of  Liskeard 
consists  of — 

First.  The  municipal  borongh  of  Lis- 
keard, which  is  within  and  forms  part  of 
the  parish  of  Liskeard,  bnt  has  separate 
parochial  officers  and  rates ;  secondly,  so 
mnch  of  the  parish  of  Liskeard  as  is  not 
within  the  municipal  borough  of  Liskeard, 
and  which  has  separate  parochial  officers 
and  rates;  and  thirdly,  a  part  of  the 
parish  of  St.  Cleer,  which  has  also  sepa- 
rate parochial  officers  and  rates. 

For  the  purpose  of  distinction  the  part 
of  the  parliamentary  borough  firstly  here- 
inbefore described  is  known  as  and  called 
"the  borough  of  Liskeard,"  and  the  known 
description  of  the  parochial  authorities  of 
that  part  is  "  the  overseers  of  the  borough 
of  Liskeard,"  whilst  the  part  secondly 
hereinbefore  described  is  known  as  "  the 
parish  of  Liskeard,"  and  the  overseers  of 
such  part  are  known  and  described  as 
"  the  overseers  of  the  parish  of  Liskeard." 

It  was  urged,  on  the  part  of  the  appel- 
lant, that  the  said  notices  of  objection  were 
bad,  because,  inter  alia,  the  description  of 
the  objector  was  incorrect,  insufficient, 
and  misleading,  there  being,  as  it  was 
said,  no  such  list  as  "  the  list  of  parlia- 
mentary voters  for  the  parish  of  the 
borough  of  Liskeard,  Division  1,"  and  no 
such  place  as  "  the  parish  of  the  borough 
of  Liskeard,"  and  that  the  expression 
"  the  overseers  of  the  parish  of  the 
borough  of  Liskeard,"  contained  in  the 
address  to  the  notice  to  overseers,  did  not 
describe  sufficiently  or  correctly  the  per- 
sons to  whom  such  notice  should  be 
addressed. 

The  respondent  contended,  on  the  other 
hand,  that  the  notice  of  objection  con- 


taining the  description  of  the  objector 
followed  the  precise  words  of  Form  (I.) 
No.  2  in  the  schedule  of  the  Parliamen- 
tary and  Municipal  Registration  Act, 
1878  (41  A  42  Vict.  c.  26),  and  that  the 
words  "  for  the  parish  of  the  borough  of 
Liskeard  "  were  in  accordance  with  the 
definition  of  the  term  "  parish,"  as  de- 
fined in  section  4  of  the  said  Act. 

The  Revising  Barrister  held,  that  the 
notices  of  objection  were  both  sufficient, 
and  struck  the  appellant's  name  off. 

Arthur  Charles,  for  the  appellant- 
There  being  in  this  case  two  places,  one 
known  as  the  borough  of  Liskeard,  and 
the  other  known  as  the  parish  of  Liskeard, 
the  description  of  the  objector  as  being 
"  on  the  list  of  parliamentary  voters  for 
the  parish  of  the  borough  of  Liskeard  "  is 
misleading,  since  it  leaves  it  in  doubt  in 
which  place  he  is  to  be  found,  and  whether 
he  is  in  the  municipal  or  parliamentary 
borough.  The  case  is  distinguishable  from 
that  of  Moon  v.  Andrew  (1),  where  it  was 
held  sufficient  for  the  objector  to  describe 
himself  as  being  "  on  the  list  of  voters 
for  the  borough  of  Penryn,"  although  the 
borough  of  Penryn  for  parliamentary  pur- 
poses consisted  of  several  places  having 
separate  overseers,  of  which  the  borough 
of  Penryn  was  only  one,  as  the  descrip- 
tion at  the  end  of  the  notice  was  to  be 
held  to  refer  to  that  division  of  the 
borough  which  was  so  known  as  the 
borough  of  Penryn.  But  in  that  case 
there  was  no  such  place  as  the  parish  of 
Penryn  within  the  borough  of  Penryn, 
and  therefore  the  notice  could  not  so  mis- 
lead as  the  notice  would  in  this  case, 
where  one  of  the  places  of  which  the 
borough  consists  is  known  as  the  parish 
of  Liskeard. 

[Lord  Coleridge,  C.J. — The  borough 
of  Liskeard  is  a  parish  within  the  words 
of  section  4  of  41  &  42  Vict,  o.  26,  which 
enacts  that  "the  term  * parish '  means  a 
place  for  which  a  separate  poor-rate  is  or 
can  be  made,  or  for  which  a  separate 
overseer  is  or  can  be  appointed."  Is  it, 
then,  a  misdescription-  to  describe  the 
parish  accurately  according  to  the  Act  ?] 

It  is  not  right  to  follow  the  form,  if  by 

(1)  38  Law  J.  Rep.  OP.  97 ;  Law  Rep.  4  CP. 
461. 
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eo  doing  the  notice  will  be  misleading. 
Section  8  states  that  "  the  forms  in  the 
schedule  to  the  Act  or  forms  to  the  like 
effect,  varied  as  circumstances  require,  shall 
be  need  for  the  purposes  for  which  the 
same  are  applicable."  Therefore,  though 
Form  (T.)  No.  2  has  at  the  end,  «  on  the 
list  of  parliamentary  voters  for  the  parish 
of,"  it  is  not  to  be  blindly  followed, 
where  by  so  doing  it  would  have  a  mis- 
leading effect ;  and,  in  such  a  case  as 
the  present,  the  word  "  parish  "  should 
have  been  omitted,  and  the  objector  should 
have  described  himself  simply  as  being 
**  on  the  list  of  parliamentary  voters  for 
the  borough  of  Liskeard."  The  case  of 
Growther  v.  Bradney  (2)  is  an  instance  of 
the  description  being  insufficient,  where 
there  were  two  places  having  separate  over- 
seers within  the  parliamentary  borough, 
and  the  description  might  apply  to  either 
of  them. 

Edward  Olarlce  appeared  for  the  respon- 
dent, but  was  not  called  upon. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  the  description  of  the  objector  is 
sufficient,  because  it  is  accurately  given 
in  the  words  of  the  Act  of  Parliament. 
There  are  in  this  borough  three  separate 
localities — one  is  called  the  borough  of 
Liskeard,  a  second  is  called  the  parish  of 
Liskeard,  and  the  third  the  parish  of  St. 
Cleer,  and  each  of  these  localities  has 
separate  parochial  officers  and  rates. 
Now  the  objector  in  his  notice  of  objec- 
tion is  to  describe  the  parish  on  the  list 
of  voters  for  which  he  is  to  be  found,  and 
here  he  describes  it  as  "  the  parish  of  the 
borough  of  Liskeard."  The  borough  of 
Liskeard,  having  separate  parochial  offi- 
cers and  rates,  is  a  parish  within  the 
meaning  of  the  Act,  as  declared  by  sec- 
tion 4,  and  therefore  the  locality  called 
the  borough  of  Liskeard  is  properly 
described  as  a  parish.  It  is  said,  however, 
for  the  appellant,  that  although  that  be 
so,  and  although  the  notice  follows  the 
words  of  the  form  given  by  the  Act,  yet 
it  is  bad  if  it  misleads,  and  that  this 
notice  was  likely  to  mislead.  I  should 
hesitate  before  I  held  that  this  notice  was 

(2)  16  Com.  B.  Rep.  N.8.  536 ;  88  Law  J.  Rep. 
CP.  70. 
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bad  on  that  ground,  because,  if  it  follows 
the  words  of  the  Act,  it  is  the  fault  of  the 
Legislature,  and  not  of  the  objector,  if  any 
one  is  misled  by  it.  But  I  think  that  no 
one  here  con  Id  properly  have  been  misled 
by  such  a  notice  as  this,  and  that  the 
Revising  Barrister  was  right  in  deciding 
that  it  was  sufficient. 

Dbnmak,  J.,  and  Lindley,  J.,  conourred. 

Decision  affirmed. 


Solicitors — Young,  Jones  &  Co.,  agents  for 
Rogers  &  Son,  Helston,  for  appellant ;  Bell  & 
Steward,  agents  for  Carlyon  &  Stephens, 
St.  Austell,  for  respondent. 


S 


[IN  THE  HOUSE  OF  JLORDS.]^^-^/^?*^^ 
1879.   1  BBTTS  V.  THE  GBBAT  EASTERN  RAIL-*'  S£-*-*»-i2r* 
NOV.  4.  J  WAT  COMPANY.  /*9  J"2  3f  f 

Lands  Glauses  Consolidation  Act,  1845   ^  * 
8  §r  9  Vict.  c.  18),  s.  127— Railway— 
Superfluous   Lands — "  Required  for  the 
Purposes  of  the  Undertaking." 

Lands  acquired  by  a  company  under  the 
provisions  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  and  not  sold  or  used  for 
the  purposes  of  the  undertaking  within  the 
period  specified  in  section  127,  are  not 
"  superfluous  lands  "  within  that  section,  if 
at  the  end  of  that  period  there  is  a  purpose 
within  the  company's  Act  to  answer  which 
the  land  is  retained  in  good  faith  by  the 
company. 

This  was  an  appeal  from  a  judgment  of 
the  Court  of  Appeal  affirming  one  of  the 
Court  of  Exchequer.  The  case  is  reported 
in  the  Courts  below  in  43  Law  J.  Rep. 
Exch.  4  (where  the  facts  are  fully  stated), 
and  47  Law  J.  Rep.  Exch.  461,  and  in 
Law  Rep.  8  Exch.  294  and  3  Exch.  Div. 
182. 

The  action  was  brought  by  an  adjoin- 
ing landowner  to  recover,  as  superfluous 
lands  under  the  Lands  Clauses  Consolida- 
tion Act,  1845,  certain  small  strips  of 
land  which  had  been  compulsorily  taken 
by  the  company  under  the  powers  of  its 
Act.  All  the  strips  were  contiguous  to 
the  railway,  and  all,  with  one  exception, 
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formed  a  single  piece  adjacent  to  the  Diss 
station.  One  piece  was  nsed  as  a  lair  for 
cattle  travelling  by  the  railway.  Grana- 
ries, coal-sheds,  and  a  public-house  had 
been  erected  on  other  strips,  and  were  let 
out  to  tenants ;  and  two  strips  were  let 
out  as  garden  ground.  The  outlying  strip 
was  a  piece  of  waste  land  which  had  for. 
merly  been  part  of  a  road,  and  was  re- 
tained in  case  it  should  be  necessary  to 
restore  the  old  line  of  road.  Evidence 
was  given  at  the  trial  before  Channell,  B., 
in  1870,  that  the  lands  were  required  for 
various  purposes  connected  with  the  com- 
pany's undertaking,  but  that  owing  to 
want  of  funds  the  necessary  works  for 
adapting  them  to  those  purposes  had  not 
been  executed.  The  verdict  was  entered 
for  the  defendants,  with  leave  to  the 
plaintiff  to  move  to  enter  it  for  him. 

A  rule  obtained  in  the  Court  of  Ex- 
chequer to  enter  tbe  verdict  for  the 

Plaintiff  was  discharged  at  the  hearing, 
'he  plaintiff  appealed  by  way  of  a  case 
stated  for  the  opinion  of  the  Exchequer 
Chamber  under  the  Common  Law  Proce- 
dure Act,  1854,  section  39.  The  appeal 
came  on  for  hearing  in  February,  1878, 
before  the  Court  of  Appeal,  which  affirmed 
the  judgment  of  the  Court  below. 
The  plaintiff  appealed. 

Benjamin  (Merewether  and  R.  Williams 
with  him),  for  the  appellant. — At  the  end 
of  the  prescribed  period  the  company 
cannot  retain  the  land  merely  because 
they  intend  at  some  future  time  to  use  it ; 
there  must  be  some  immediate  purpose 
for  which  it  is  required.  The  jury  have 
found  that  there  were  railway  purposes 
for  which  the  land  was  required,  and  that 
it  was  bona  fide  retained  to  serve  those 
purposes.  But  the  company  cannot  be 
allowed  to  retain  the  land  indefinitely 
without  using  it  for  their  purposes. 
The  time  that  has  elapsed  since  the  ex- 
piration of  the  prescribed  period  without 
the  land  being  used  shews  that  it  was  not 
required  at  the  end  of  that  period.  The 
principle  which  should  govern  the  case  is 
stated  by  Lord  Hatherley  in  The  Cheat 
Western  Railway  Company  v.  May  (1). 
The  meaning  of  the  Act  was  that  the  land 

(1)  43  Law  J.  Rep.  Q.B.  233 ;  Law  Rep. 
7  HX.  283. 


must  be  either  used  or  sold  within  the 
prescribed  period.  A  liberal  construction 
allows  land  to  be  retained  when  there  is 
a  reasonable  prospect  that  it  will  shortly 
be  used.  But  if  the  construction  be  ex- 
tended to  such  cases  as  the  present,  what 
is  tbe  use  of  prescribing  a  limit  of  time  at 
all? 

Wills  and  Austin  Metcalfe,  for  the  re- 
spondents, were  not  called  upon. 

The  Lord  Chancellor  (Earl  Cairns). — 
The  appeal  in  this  case  is  brought  before 
your  Lordships  from  the  unanimous  judg- 
ment of  the  learned  Judges  of  the  Court 
of  Exchequer,  confirmed  as  it  was  by  a 
judgment  equally  unanimous  of  the  Court 
of  Appeal.  In  the  few  observations  I 
have  to  make  upon  the  case  I  should  be 
extremely  sorry  to  say  a  word  which 
would  in  any  way  tend  to  the  relaxation 
of  the  most  wholesome  provisions  of  the 
Lands  Clauses  Consolidation  Act  with 
regard  to  superfluous  lands.  I  know  of 
nothing  in  the  law  which  is  more  neces- 
sary, and  which  has  been  more  wholesome 
in  its  operation,  than  the  way  in  which 
that  Act  deals  with  railway  companies 
and  other  companies  who  are  armed  with 
compulsory  powers  for  taking  land.  It 
has  been  the  object  of  the  Legislature,  in 
conferring  those  powers,  to  enable  the 
company  to  exercise  them  for  the  pur- 
poses of  the  Act,  and  only  for  the  pur- 
poses of  the  Act — for  the  purposes  of  the 
undertaking  which  was  authorised  by 
Parliament,  and  for  no  other  purpose. 
The  object  of  Parliament  was,  that  com- 
panies so  created  and  so  armed  with  par- 
liamentary powers  should  not  become 
traffickers  or  dealers  in  land,  or  persons 
entitled  to  use  and  obtain  land  for  any 
purpose  but  the  one  particular  purpose 
which  was  authorised  by  Act  of  Parlia- 
ment. The  object  of  the  Act  has  had  full 
effect  given  to  it  in  the  decisions  which 
have  taken  place  in  your  Lordships'  House 
and  elsewhere  upon  it,  to  some  of  which 
reference  has  been  made  in  the  course  of 
the  argument;  and  your  Lordships  will 
have  to  deal  with  those  decisions  in  con- 
nexion with  the  particular  facts  of  the 
case  which  is  now  before  you.  I  will  call 
your  Lordships'  attention  to  three  mat- 
ters with  regard  to  what  is  called  the 


Digitized  by  Google 


MICHAELMAS  1879  to  MICHAELMAS  1880. 


Vol  49.] 

Be&ta  r.  Great  Eastern  Bail.  Co.,  H.L. 

raper-flnoua  land  in  this         of  which  it 
is  B&i^i  that,  not  having  been  sold  by  the 
railway  company  at  the  end  of  ten  years,  it 
be  held  to  revert  to  the  adjacent 
Witowners.  The  first  observation  I  wonld 
make  with  regard  to  the  whole  of  the 
pieces  of  superfluous  land  (I  make  the 
observation  as  to  all  of  them,  although 
the  case  of  the  appellant  as  to  three  has 
been  abandoned  in  the  course  of  the  ap- 
peal), as  to  all  the  pieces  of  land,  including 
those  with  which  the  appeal  is  still  occu- 
pied.  A  glance  at  the  map  shews  to  any- 
one who  looks  at  it  that  they  are  pieces 
of  land  small  in  extent,  and  then,  with 
regard  to  the  larger  of  them,  immediately 
adjacent  to  the  railway,  and  not  only  to 
the  railway,  but  to  an  important  station 
of  the  railway,  and  they  are  pieces  of  land 
connected  with  the  station,  and  connected 
with  the  modes  of  access  to  the  station. 
The  next  observation  I  would  make  is 
this,  that  the  case  of  the  appellant  having 
come  to  be  considered  before  a  jury,  in 
the  trial  before  a  jnry  evidence  was  given 
by  the  engineer  and  by  the  traffic  manager 
of  the  line — and  the  evidence  which  those 
persons  gave  was  not  contradicted  by  any 
evidence  npon  the  other  side,  and  so  far 
as  I  can  see  was  not  shaken  in  cross- 
examination — and  those  persons,  as  I  read 
their  evidence,  stated  this  clearly  and  dis- 
tinctly, namely,  that  the  land  was  origi- 
nally acquired  for  the  purposes  of  the 
railway  company  (that,  indeed,  is  not 
disputed),  and  that  when  the  termination 
of  the  decennial  period  had  arrived  there 
were  perfectly  specific  and  declared  pur- 
poses (I  mean  declared  in  the  evidence  of 
these  professional  advisers  of  the  com- 
pany) which  would  be  served  by  the  re- 
tention of  this  land,  and  in  order  to  serve 
which  the  land  was  retained ;  that  is  to 
say,  there  were  purposes  connected  with 
the  maintenance  and  well-being  of  the 
line  which  the  railway  company  had  in 
view,  and  for  which  purposes  they  were 
retaining  these  pieces  of  land.    It  is  per- 
fectly true  that  these  witnesses  did  not 
say,  "  We  mean  to  carry  out  these  pur- 
poses within  a  specified  or  specific  time ; " 
and  I  do  not  see  that  they  were  asked  the 
question,  "'Are  you   prepared  to  say 
within  what  limit  of  time  you  will  be  able 
to  determine  these  objects  ?  "  Certainly 
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the  witnesses  did  not  state  any  period  at 
which  the  purposes  would  be  carried  out. 
But  then  this  evidence  has  been  before  a 
jury,  and  the  jury  have  heard  the  wit- 
nesses, and  have  heard  the  cross-examina- 
tion, and  in  answer  to  the  questions  put 
to  them  by  the  learned  Judge  gave  their 
verdict  in  this  form :  "  We  find  that  the 
whole  of  the  lands  in  question  were  taken 
solely  for  the  purposes  of  the  Act ;  that 
they  were  and  are  duly  fenced  off  from 
the  adjacent  lands ;  and  that  they  have 
ever  since  been  and  still  are  bona  fide  re- 
tained for  the  purposes  of  the  Act."  Now 
the  jury  could  only  come  to  that  conclu- 
sion by  accepting  the  evidence  given  by 
the  witnesses,  which  I  have  referred  to, 
who  stated  the  purposes  inside  of  the  Act 
for  which  the  land  was  required ;  and 
therefore  I  understand  the  jury  to  say, 
"  We  find  as  our  verdict  that  the  land  is 
retained  bona  fide  by  the  company  for  the 
purposes  within  the  Act  which  have  been 
stated  to  us."  I  would  use  the  word  M  re- 
tained "  here  as  meaning,  "  We,  the  jury, 
find  that  the  reason  why  this  land  is  not 
superfluous  land  is  because  it  is  required 
for  the  purposes  of  the  Act,  and  it  is  re- 
tained to  answer  those  purposes."   If  the 
verdict  does  not  mean  that,  I  do  not  know 
what  it  can  mean ;  and  it  seems  to  me  to 
be  a  verdict  consistent  with  the  evidence 
given  to  the  jury.    I  am  bound  to  say 
that,  as  I  understand  the  object  of  the 
Legislature  with  regard  to  superfluous 
lands,  it  is,  that  if  it  can  be  stated  in  good 
faith  at  the  end  of  the  ten  years  that  there 
is  a  purpose  within  the  Act  to  answer 
which  the  land  is  retained  in  good  faith 
by  the  railway  company,  they  are  entitled 
to  retain  it.    That  exhausts  the  whole 
case,  and  it  appears  to  me  that  the  deci- 
sion of  the  two  Courts  from  whioh  the 
appeal  comes  was  entirely  right,  and  I 
submit  that  the  appeal  should  be  dismissed 
with  costs. 

Lord  Pbnzanoe. — Your  Lordships  have 
before  you  in  this  case,  in  the  form  of  a 
map,  an  illustration  of  the  precise  posi- 
tion which  the  lands  occupy,  and  the 
relation  in  which  they  stand  to  the  rail- 
way and  the  station  to  which  they  are 
contiguous,  and  the  question  is  whethei 
with  respect  to  these  lands,  regarding 
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the  evidence  which  was  given  at  the  trial, 
and  regarding  the  verdict  at  which  the 
jury  arrived,  your  Lordships  can  say  that 
these  lands  are  superfluous  lands,  and 
lands  which  ought  to  have  been  sold, 
and,  not  having  been  sold,  ought  to  have 
been  returned.  At  the  trial  there  was  no 
want  of  definiteness  whatever  in  the 
evidence  given  on  the  part  of  the  com- 
pany as  to  the  purposes  for  which  they 
desired  to  retain  these  lands.  One  wit- 
ness was  asked,  with  reference  to  this 
land,  whether  it  was  the  only  land  at  the 
station  on  which  the  siding  accommoda- 
tion could  be  increased,  and  stated  that 
that  was  the  fact,  and  he  also  stated  that 
it  would  be  impossible  for  the  company 
to  give  up  the  land,  as  it  was  not  only 
required  for  sidings,  but  also  for  a  new 
road  which  it  was  desirable  to  make  in  a 
north-west  direction.  These  passages  in 
the  evidence  appear  to  me  to  put  forward 
a  perfectly  definite  and  reasonable  object 
for  retaining  this  land  to  be  used  for  the 
purposes  of  the  company.  It  was  partly 
to  increase  the  siding  accommodation  of 
the  station,  which  could  not  be  increased 
in  any  other  way,  and  partly  to  open  a 
new  road.  They  formed  this  definite 
intention,  according  to  the  evidence  of 
the  witnesses,  and  a  jury  have  been 
asked  the  question,  whether  the  land  was 
retained  for  the  purposes  of  the  company, 
and  have  had  it  pointed  out  to  them  that 
the  company  could  not  retain  the  land 
for  any  collateral  purposes  or  any  inde- 
finite purposes,  and  the  jury  thought 
that  the  whole  of  the  land  was  taken  for 
the  purposes  of  the  Act,  and  was  retained 
bona  fide  for  the  purposes  of  the  Act.  I 
quite  agree  with  what  has  fallen  from  my 
noble  friend,  that  the  ground  put  for- 
ward for  retaining  this  land  was  a 
genuine  and  honest  purpose,  and  that  the 
land  was  retained  for  that  purpose,  and 
that  purpose  alone,  and  I  can  see  no 
ground  for  saying  that  these  are  super- 
fluous lands.  With  respect  to  the  general 
proposition  which  the  learned  counsel 
has  put  before  us,  I  can  well  conceive 
that  there  might  be  cases  in  which  it 
would  be  very  difficult  to  lay  down  a 
clear  and  definite  line  as  to  the  period 
within  which  a  purpose  of  this  kind 
ought  to  be  carried  out.    No  doubt  the 


ten  years  have  expired,  and  the  oompany 
have  done  nothing ;  but  if  the  company 
have  a  bona  fide  object  in  view  (and  it 
appeared  to  the  jury  that  their  object 
was  bona  fide)  it  does  not  appear  to  me 
that  mere  neglect  to  carry  that  purpose 
into  effect  in  any  way  alters  the  case.  I 
will  merely  say,  that,  looking  at  the  cir- 
cumstances of  the  case,  and  looking  at 
the  nature  of  the  land  and  its  position,  I 
should  be  inclined  to  ask  your  Lordships 
to  confirm  the  judgment  of  the  Court  of 
Appeal,  that  these  lands  were  not  super- 
fluous lands,  but  were  retained  by  the 
company  for  reasonable  purposes  entirely 
within  the  bearing  of  the  Act. 

Lord  Blackburn. — The  Act  of  Parlia- 
ment for  a  very  wise  and  obvious  reason 
enacts  that  where  it  gives  powers  to  a 
company  to  take  lands  com p also rily,  if 
those  lands  are  not  required  after  a  certain 
period  (which  in  this  particular  case  is 
ten  years)  for  the  purposes  of  the  Act, 
the  company  are  not  to  sell  such  super- 
fluous lands,  but  they  are  to  go  to  the 
adjoining  landowners.  I  have  no  doubt 
the  Legislature  perfectly  intentionally 
meant  by  that,  that  the  lands  should  be 
used  for  the  purposes  of  the  Act,  but,  if 
they  were  not  required  for  the  purposes 
of  the  Act,  that  they  should  not  uselessly 
be  retained.  But  in  this  case  it  is  not 
only  proved  that  the  lands  were  ac- 
quired with  the  intention  of  complying 
with  the  purposes  of  the  Act,  but  that 
they  are  still  bona  fide  occupied  for  those 
purposes,  and  are  still  required.  A  great 
deal  of  argument  has  been  used  at  your 
Lordships'  bar  upon  this  point,  that  there 
is  no  fixed  or  precise  time  mentioned  for 
the  railway  company  using  the  land,  that 
they  have  said — "  We  have  a  scheme  for 
a  specific  purpose,  but  we  cannot  tell  how 
we  shall  carry  it  out ;  we  shall  do  that 
when  we  are  rich  enough,  and  when  we 
shall  be  rich  enough  we  cannot  say,"  and 
that  would  open  the  door  to  a  railroad 
company  to  evade  the  Act  in  taking  and 
occupying  land.  But  as  to  that  I  can 
only  say,  that  it  seems  to  me  that  all  it 
amounts  to  is  saying  that  the  jury  de- 
cided upon  evidence  (subject  to  the  con- 
trol of  the  Court,  which  could  grant  a 
new  trial  upon  the  ground  of  the  verdict 
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being  against  evidence)  that  the  lands 
were  bona  fide  required  for  the  purposes 
of  the  Act.  The  requirements  are  very 
strong  if  the  lands  are  not  required,  but 
the  jury  have  found  that  the  lands  are 
retained  for  the  purposes  of  the  Act.  If 
the  jury  had  found  that  they  were  not 
required  for  the  purposes  of  the  Act, 
then  that  would  be  under  the  control  of 
the  Court ;  but  it  is  no  ground  for  moving 
the  Court  to  say  that  there  may  be  con- 
ceivable cases  in  which  the  finding  would 
be  otherwise.  Looking  at  the  particular 
case,  it  seems  to  me  that  the  jury  were 
perfectly  justified  in  the  decision  that 
they  came  to.  I  will  not  repeat  what  has 
been  already  said  by  my  learned  brothers, 
bat  I  just  wish  to  point  out  that  the 
strips  of  land  are  so  situated  close  to  the 
station,  that  upon  a  review  of  the  matter 
it  seems  a  very  probable  thing  that  the 
railway  company  would  wish  that  they 
bad  means  enough  to  open  an  access 
from  the  railway  station  to  the  north-west 
part  of  the  undertaking,  and  they  would 
thus  save  a  mile  or  two.  The  jury  have 
found  that  the  purposes  are  bona  fide  pur- 
poses, and  I  see  from  the  evidence  of  the 
engineer  and  the  goods  traffic  manager, 
who  would  know  most  about  it,  that  they 
said  the  purpose  was  bona  fide.  Then 
■wben  we  are  asked  to  say  that  these 
lands  could  not  be  in  point  of  law  re- 
quired for  the  purposes  of  the  Act  (the 
j  nry  having  found  that  they  were)  merely 
on  the  ground  that  it  does  not  appear  ou 
some  original  plan  that  the  lands  were 
marked  down  for  a  particular  purpose, 
and  that  it  does  not  appear  when  it  is  to 
fee  done,  it  really  comes  to  this,  that  the 
intention  cannot  be  carried  out  until  the 
Cheat  Eastern  Company  get  funds.  There 
was  ample  evidence  to  justify  the  finding, 
as  far  as  I  can  see ;  and  not  only  do  I 
think  that  such  finding  was  not  wrong, 
but  it  was  the  finding  I  myself  should 
have  come  to. 

Judgment  appealed  against  affirmed, 
and  appeal  dismissed  with  costs. 

Solicitors— Hayes,  Twiuden,  Parker  &  Co.,  agents 
for  T.  W.  8almon,  Diss,  for  appellant ;  C.  A. 
Curwood,  for  respondents. 

Vox.  49.— OR,  CP.  &  Etch. 
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Ship  and  Shipping — General  Average — 
Exceptions  in  Bill  of  Lading — Injury  to 
Goods  by  Water  employed  'to  extinguish 
Fire — Liability  of  Shipowner  for  not  pro- 
curing Adjustment  of  General  Average. 

A  bill  of  lading,  by  which  the  shipowner 
undertook  to  deliver  the  goods  at  a  port  to 
a  railway  company,  to  be  by  them  carried 
inland  and  delivered  to  the  consignees,  con- 
tained an  exception,  "  that  the  shipowner  or 
railway  company  are  not  to  be  liable  for 
any  damage  to  any  goods  which  is  capable 
of  being  covered  by  insurance,  or  for  any 
claim,  notice  of  which  is  not  given  before 
the  removal  of  the  goods.*'  On  the  voyage  a 
fire  broke  out,  and  the  cargo  was  damaged  by 
the  admission  of  water  to  extinguish  the  fire. 
The  ship  put  back,  and  the  shipowners  de- 
livered the  cargo  up,  without  taking  security 
from  any  of  the  cargo  owners,  or  taking  any 
step  for  procuring  an  adjustment  of  general 
average: — 

Held,  first,  following  Schmidt  v.  The 
Royal  Mail  Steamship  Company  (45 
Law  J.  Rep.  Q.B.  646),  that  the  ship- 
owners were  not  exempted  from  contribution 
to  general  average  by  the  clauses  in  the  biU 
of  lading;  and,  second,  that  they  were 
liable  to  an  action  by  a  shipper  of  goods  for 
neglecting  to  take  the  necessary  steps  for 
procuring  an  adjustment  of  the  general 
average,  and  securing  its  payment. 

This  was  a  case  tried  before  Lush,  J., 
and  reserved  for  further  consideration.  It 
was  argued  before  him,  at  Westminster, 
on  the  23rd  of  November,  by 

BZerscheU  and  /.  0.  Mathew,  for  the 
plaintiffs. 

0.  Russell  and  French,  for  the  defend, 
ants. 

Our.  adv.  vult. 

The  judgment,  which  fully  sets  out  the 
facts  and  arguments,  was  (on  20th  of 
December)  delivered  by 

Lush,  J. — The  plaintiffs  are  shippers  of 
goods  on  board  the  Sardinian,  a  steamer 
belonging  to  the  defendants'  company, 
21) 


Digitized  by 


Google 


202 


queen's  bench,  common  pleas  and  exchequer. 


[N.8. 


Orooket  v.  Allen,  Q.B. 
for  conveyance  from  Li  verpool  to  Montreal. 
In  the  course  of  the  voyage  a  fire  broke 
out  in  the  hold,  which  made  it  necessary 
to  scuttle  the  ship,  in  order  to  protect  the 
whole  from  destruction.  The  water  ma- 
terially damaged  the  plaintiffs'  goods,  and 
occasioned  a  general  average  loss.  The 
ship  returned  to  Liverpool ;  the  cargo 
was  discharged,  and  handed  over  by  the 
defendants  to  the  Liverpool  Salvage  As- 
sociation, to  be  distributed  and  disposed 
of  as  might  be  most  for  the  benefit  of  the 
parties  concerned.  The  complaint  against 
the  defendants  is,  that  they  refused  to 
give  any  assistance  to  enable  either  the 
association,  or  the  underwriters,  or  the 
persons  whose  goods  were  so  damaged, 
to  get  an  average  statement  made  out,  or 
to  take  any  steps  to  enable  the  plaintiffs 
to  recover  contribution.  They  delivered 
up  the  cargo  without  taking  the  usual 
security  from  any  of  the  owners  of  the 
cargo,  and  the  plaintiffs  were  not  only 
without  the  benefit  of  such  security,  but 
without  the  means  of  ascertaining  in 
what  proportion  the  several  cargo  owners 
were  liable  to  contribute,  or  even  who, 
besides  the  defendants,  were  the  contri- 
buting parties.  The  defendants'  reason 
for  adopting  so  unusual  a  course  avowedly 
was  because  they  considered  the  ship  not 
liable  to  contribution,  and  they  based  their 
claim  to  immunity  from  general  average 
on  a  clause  in  the  bill  of  lading.  By  this 
instrument  the  defendants  undertake  to 
deliver  the  goods  at  the  port  of  Montreal 
(unless  prevented  by  certain  specified 
perils)  unto  the  Grand  Trunk  Railway, 
by  them  to  be  forwarded  "  upon  the  con- 
ditions before  and  after  expressed,"  thence 
per  railway  to  the  station  nearest  to  To- 
ronto, and  at  the  said  station  delivered 
to  the  consignees  at  a  through  tonnage 
freight.  Then  follow  a  number  of  minute 
stipulations  and  exemptions,  amongst 
which  is  the  following : — "  The  shipowner 
or  railway  company  are  not  to  be  liable  for 
any  damage  to  any  goods  which  is  capable 
of  being  covered  by  insurance,  or  for  any 
claim  notice  of  which  is  not  given  before 
the  removal  of  the  goods,  nor  in  any  case 
for  more  than  the  invoiced  or  declared 
value  of  the  goods,  whichever  shall  be  the 
least."  This  case  is,  in  my  opinion,  not 
distinguishable  from    Schmidt  v.  The 


Royal  Mail  Steamship  Company  (I).  Al- 
though the  words  "  fire,  and  the  conse- 
quence thereof,"  which  are  the  words 
relied  on  in  that  case,  are  here  found  in  the 
previous  enumeration  of  perils,  the  words 
in  question  must,  like  those,  be  construed 
to  have  reference  to  and  to  qualify  their 
liability  as  carriers.    I  adopt  the  words 
which  I  used  in  that  case,  and  repeat  that 
the  office  of  the  bill  of  lading  is  to  provide 
for  the  rights  and  liabilities  of  the  parties 
in  reference  to  the  contract  to  carry,  and 
is  not  concerned  with  liabilities  to  contri- 
bution in  general  average,  and  unless  the 
contrary  appears  the  words  used  must  be 
so  construed.  The  argument  receives  ad- 
ditional force  in  the  present  case  from  the 
fact  that,  in  the  clause  in  question,  the 
carriage  on  board  the  ship  and  the  car- 
riage by  railway  are  linked  together. 
Goods  may  be  damaged  in  their  transit  in 
ship  or  on  the  railway,  but  general  aver- 
age contribution  can  only  arise  in  respect 
of  damage  on  ship.  It  was  stated,  by  the 
counsel  for  the  defendants,  in  the  course 
of  the  argument,  that  these  wordB  were 
introduced  in  order  to  get  over  the  case 
just  referred  to,  and  to  relieve  the  ship- 
owners from  general  average  contribu- 
tion.    If  the  words  fairly  bore  that 
construction,  another  and  a  more  serious 
question  would  have  arisen,  a  question 
which  might  equally  have  arisen  if  the 
claim  was  one  strictly  within  the  meaning 
of  this  clause.    The  long  list  of  excepted 
perils,  and  the  much  longer  list  of  ex- 
emptions and  qualifications,  of  which  the 
clause  in  question  is  one,  and  which  seem 
designed  to  exonerate  the  shipowners 
from  all  liability  as  carriers,  and  to  reduce 
them  substantially  to  the  condition  of 
irresponsible  bailees,  are  printed  in  type 
so  minute,  though  clear,  as  not  only  not 
to  attract  attention  to  any  of  the  details, 
but  to  be  only  readable  by  persons  of  good 
eyesight.    The  clause  in  question  comes 
in  about  the  middleof  thirty  closely  packed 
small  type  lines,  witbonta  break  sufficient 
to  attract  notice.    If  a  shipowner  wishes 
to  introduce  into  his  bill  of  lading  so  novel 
a  clause  as  one  exempting  him  from  ge- 
neral average  contribution,  a  clause  which 
not  only  deprives  the  shipper  of  an  ancient 

(1)  45  Law  J.  Rep.  Q.B.  646. 
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and  well- understood  right,  but  which, 
might  avoid  his  policy,  and  deprive  him 
also  of  all  recourse  to  the  underwriter, 
he  ought  not  only  to  make  it  clear  in 
words,  but  also  to  make  it  conspicuous,  by 
inserting  it  in  such  type,  and  in  such  a 
part  of  the  document,  as  that  a  person  of 
ordinary  capacity  and  care  could  not  fail 
to  see  it.  A.  bill  of  lading  is  not  the  con- 
tract,  but  only  the  evidence  of  the  con. 
tract ;  and  it  does  not  follow  that  a  person 
who  accepts  the  bill  of  lading  which  the 
shipowner  hands  him,  necessarily,  and 
without  regard  to  circumstances,  binds 
himself  to  abide  by  all  its  stipulations.  If 
a  shipper  of  goods  is  not  aware  when 
he  ships  them,  or  is  not  informed  in  the 
course  of  the  shipment,  that  the  bill  of 
lading  which  will  be  tendered  to  him  will 
contain  such  a  clause,  he  has  a  right  to 
suppose  that  his  goods  are  received  on  the 
usual  terms,  and  to  require  a  bill  of 
lading  which  shall  express  those  terms. 
Notwithstanding  the  concluding  sentence 
of  these  small-typed  thirty  lines,  which 
says,  "  In  accepting  this  bill  of  lading, 
the  shippers  or  other  agents  of  the  owner 
of  the  property  carried,  expressly  accept 
and  agree  to  all  its  stipulations,  excep- 
tions and  conditions,  whether  written  or 
printed,"  I  should  have  thought  it  right 
if  the  stipulation  in  question  bore  the 
meaning  contended  for,  to  give  the  plain, 
tiffs  an  opportunity  of  supplying,  by 
means  of  an  official  inquiry,  information 
as  to  the  circumstances  under  which  the 
goods  were  shipped,  and  the  bill  of  lading 
-was  taken,  and  whether  the  special  clauses 
of  this  remarkable  document  were  brought 
to  their  notice,  or  were  read  by  them  be- 
fore they  accepted  it.  It  is  unnecessary 
in  the  present  case  to  ascertain  these 
facts,  because  the  clause  has  not  the 
meaning  which  the  defendants  ascribe  to 
it,  and  the  only  question  is  the  liability 
of  the  ship  to  contribute.  The  next 
question  is  whether  a  shipowner  is  bound 
to  exercise  the  power  he  is  invested  with 
when  a  general  average  loss  has  arisen, 
and  to  afford  the  means  in  his  power  for 
adjusting  the  average  claims  and  liabili- 
ties, and  secure  their  payment  to  the 
parties  entitled.  It  seems  strange  that 
such  a  point  has  not  been  formally  de- 
cided in  this  country.    It  has  been  de- 
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cided  in  America,  and  in  favour  of  the 
shippers.  I  am  not  aware  that  it  has 
ever  been  judicially  questioned  here  ;  and 
I  can  only  account  for  the  absence  of 
direct  authority  by  supposing  that  the 
universal  practice  has  been  accepted  as 
proof  of  the  obligation.  It  is  clear  that 
the  shipowner  has  a  lien  for  general  aver- 
age on  the  whole  of  the  cargo  liable 
to  contribution,  and  can  require,  before  he 
parts  with  itt  security  for  its  due  payment. 
In  early  times  the  master,  when  he  had 
jettisoned  part  of  the  cargo  to  save  the 
whole  adventure,  took  and  rendered  con- 
tribution in  kind.  The  ordinary  course 
now  is,  and  has  been  for  a  very  long 
time,  for  the  shipowner  to  require  before 
he  delivers  the  cargo,  an  average  bond  or 
agreement  for  the  payment  of  what  shall 
be  found  due  from  each  shipper  for  his 
proportion  of  the  loss.  He  is  the  only 
person  who  has  the  power  to  require  se- 
curity. The  right  to  detain  for  average 
contribution  is  derived  from  the  civil  law, 
which  also  imposes  on  the  master  of 
the  ship  the  duty  of  having  the  con- 
tribution settled,  and  of  collecting  the 
amount ;  and  the  usage  has  always  been 
substantially  in  accordance  with  this  law, 
and  has  become  part  of  the  common  law 
of  the  land.  I  am  therefore  of  opinion, 
first,  that  the  bill  of  lading  does  not 
exempt  the  shipowner  from  contribution 
to  a  general  average  loss ;  and,  secondly, 
that  he  is  liable  to  this  action,  for  not 
having  taken  the  necessary  steps  for  pro- 
curing an  adjustment  of  the  general  aver- 
age, and  securing  its  payment.  This  is  all 
which  I  am  required  to  decide,  and  my 
judgment  will  therefore  be  entered  for 
the  plaintiffs,  with  costs. 


Solicitors— Waltons,  Bubb  &  Walton,  for  plain- 
tiflfo ;  Gregory  &  Co.,  agents  for  Hill  &  Dickin- 
son, Liverpool,  for  defendants. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

|*  COULTHAET  (PUBLIC  OHTCIBOr  THffl 
1879.    J       STALYBBIDGS,  HYDE  AND  GLOSSOP 

Dec.  9.  j    bank)  v.  clbjuntson  and  an. 

L  OTHER. 

Principal  and  Surety — Continuing  Gua- 
rantee— Revocation  of  Guarantee — Death 
of  Guarantor,  Effect  of— Notice  of  With, 
dratoal  of  Guarantee,  what  is  sufficient. 

A  continuing  guarantee  it  not  ipso  facto 
revoked  by  the  death  of  the  guarantor.  But 
notice  of  the  death  of  the  guarantor  and  of 
the  existence  of  a  will,  given  to  the  holder 
of  the  guarantee,  is  constructive  notice  of 
the  determination  of  the  guarantee  as  to 
future  advances. 

This  was  an  action  which  came  on 
before  Bowen,  J.,  at  the  Liverpool  Sum- 
mer Assizes,  1879. 

The  learned  Jndge  reserved  the  case 
for  farther  consideration,  and  it  was 
argued  before  him,  at  Westminster,  dur- 
ing the  Michaelmas  Sittings. 

The  facts  and  arguments  sufficiently 
appear  from  the  judgment. 

Ohannell  (J.  TP.  Mellor  with  him),  for 
the  plaintiff. 

0.  Russell  and  Orompton,  for  the  de- 
fendants. 

Our.  adv.  vuU. 

The  following  judgment  was  (on  Deo. 
9)  delivered  by 

Bowsn,  J. — This  is  an  action  brought 
by  a  bank  upon  a  continuing  guarantee 
against  the  executor  of  a  deceased  gua- 
rantor. 

Messrs.  E.  &  J.  Clementson,  cotton 
brokers  and  spinners,  in  the  county  of 
Chester,  had  a  banking  account  with  the 
bank  of  which  the  plaintiff  is  the  regis- 
tered public  officer.  In  the  year  1867 
the  bank  required  security  for  the  ad- 
vances which  were  likely  to  be  made  to 
Messrs.  E.  &  J.  Clementson,  and  on  the 
24th  of  August,  1867,  a  written  guaran- 
tee was  executed  by  Nathaniel  Lawton, 
the  deceased,  and  the  defendant,  Joseph 
M.  Clementson,  who  is  now  Nathaniel 
Lawton's  executor  (and  sued  as  such). 


The  material  part  of  the  guarantee  is 
as  follows : — 

"  We,  the  undersigned  Joseph  Moxou 
Clementson,  of  Dukinfield,  in  the  county 
of  Chester,  cotton  spinner,  and  Nathaniel 
Lawton,  of  Micklehurst,  flannel  manufac- 
turer, do  hereby  jointly  and  severally 
undertake  and  agree  to  guarantee  to  the 
proprietors  of  or  partners  in  the  said 
banking  copartnership  for  the  time  being 
the  due  and  punctual  payment  when  re- 
quired of  all  such  sums  of  money  as  may 
have  been  or  may  be  from  time  to  time 
advanced  or  paid  by  or  from  the  said 
banking  copartnership,  or  which  the  same 
copartnership  may  have  already  paid  or 
become  liable  to  pay,  or  may  hereafter 
pay  or  become  liable  to  pay,  for  or  on  ac- 
count of  the  said  Edward  and  John 
Clementson,  or  their  order,  on  any  account 
whatsoever,  with  interest,  commission  and 
other  banking  charges  upon  such  sums. 
....  And  we  jointly  and  severally 
further  agree  as  follows,  namely,  that  this 
guarantee  or  engagement  shall  be  con- 
sidered a  continuing  guarantee,  and  shall 
not  be  withdrawn,  but  shall  continue  in 
full  force  until  three  months  after  notice 
to  the  manager  of  the  said  banking  co- 
partnership in  Ashton-  under  -Lyne  in 
writing  under  our  hands  of  our  intention 
to  discontinue  or  determine  the  same." 

Advances  were  duly  made  by  the  bank 
under  this  guarantee  down  to  the  death 
of  the  testator  Nathaniel  Lawton,  on  the 
19th  of  December,  1875,  at  which  date 
the  firm  of  Messrs.  E.  &  J.  Clementson 
were  considerably  indebted  to  the  bank- 
It  was  admitted,  however,  that  sufficient 
sums  of  money  after  notice  of  the  death 
had  been  paid  into  the  account  and  gene- 
rally appropriated  to  the  current  account 
to  cover  any  balance  which  was  in  fact 
owing  at  the  date  either  of  the  death  or 
of  such  notice.  Upon  the  other  hand,  if 
the  guarantee  was  not  determined  in  law 
by  death  or  notice  of  the  death  of  the  tes- 
tator, it  was  admitted  that  the  bank,  who 
continued  their  advances  up  to  May,  1878, 
to  the  firm  of  E.  &  J.  Clementson,  were 
entitled  to  recover  under  this  guarantee  a 
large  sum  of 3,0002.  or  thereabouts,  which, 
in  case  of  difference,  is  to  be  settled  here- 
after by  a  referee. 

The  cause  was  tried,  before  myself  and 
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a  special  jury,  at  Liverpool,  when  it  was 
agreed  that  the  jury  should  be  discharged, 
and  that  the  Court  should  have  power  to 
draw  all  reasonable  inferences  of  fact. 
The  evidence  as  to  what  had  passed  be- 
tween the  bank  and  the  defendant,  as 
Nathaniel  Lawton's  executor,  after  Na- 
thaniel  Lawton's  death  is  not  very  clear. 
From  a  feeling  of  mutual  courtesy  the 
parties  refrained  from  cross-examination 
of  one  another  at  the  trial.    It  appeared 
that  the  bank  knew  of  the  death  of  Mr. 
Lawton,  but  had  received  no  written 
notice  of  it  addressed  specially  to  them- 
selves.   On  the  12th  of  February,  1876, 
however,  the  defendant  as  executor  bad 
published  in  the  proper  newspapers  ad- 
vertisements under  22  &  23  Vict.  c.  85, 
requiring  the  creditors  of  the  deceased 
Nathaniel  Lawton  to  send  in  particulars 
of  claims  to  the  solicitors  of  the  executors 
on  or  before  the  14th  of  May,  1876.  The 
bank  and  their  officers  were  cognisant  of 
this  advertisement,  as  well  as  of  Nathaniel 
Lawton's  death.    Under  the  testator's 
will  one-third  of  his  estate  was  to  be  in 
trust  for  the  children  of  the  testator's 
sister  Sarah  who  should  attain  twenty-one 
years,  in  equal  shares ;  one-third  for  the 
children  of  his  deceased  brother  John 
Lawton  who  should  attain  twenty-one; 
and  the  remaining  one-third  to  the  brother 
of  the  testator,  M.  H.  Lawton.    Some  of 
the  children  were  minors.    M.  H.  Law- 
ton,  before  any  claim  made  by  the  bank, 
got  bis  share  and  spent  it. 

It  was  admitted  that  the  bank  knew 
who  were  the  executors,  and  that,  without 
knowing  the  terms  of  the  will,  the  bank 
knew  that  the  estate  was  going,  one- third 
of  it  to  the  testator's  brother,  and  two- 
thirds  to  the  children  of  the  testator's 
brother  and  sister,  some  of  whom  were 
infants.  The  defendant,  who  was  a 
brother  of  the  partners  in  the  guaranteed 
firm,  Messrs.  E.  &  J.  Clementson,  had 
become  liable  to  the  bank  as  a  guarantor 
jointly  and  severally  with  Nathaniel 
Lawton  under  the  guarantee  in  question. 
He  called  at  the  bank  shortly  after  the 
appearance  of  the  advertisement,  and  saw 
the  manager,  Mr.  Coulthart.  The  follow- 
ing is  the  account  given  by  the  defendant 
of  the  interview : — "  I  went  to  the  bank 
to  see  if  they  could  advance  some  money 
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on  a  large  public  building,  the  Conserva- 
tive Hall ;  and  Mr.  Coulthart  agreed  to  do 
so.  Then  he  said,  *  I  see  by  the  notice 
in  the  paper  that  your  brother-in-law  is 
dead.  Do  you  know  that  you  are  respon- 
sible for  8,000Z.?'  And  I  was  not 
aware  of  it,  but  was  quite  agreeable  to  be 
so,  knowing  my  brother  to  be  in  good 
circumstances.  He  asked  me  how  they 
were  doing.  I  told  him  I  knew  all 
their  affairs,  and  told  him  they  were  do- 
ing  as  well  as  they  could  be  doing  at  the 
time.  That  is  all  that  passed,  to  the  best 
of  my  recollection.  We  should  never 
have  paid  the  share  out  if  we  had  thought 
it  was  subject  to  liability."  The  defend- 
ant was  not  cross-examined ;  but  it  was 
stated,  on  behalf  of  the  bank,  that  Mr. 
Coulthart's  recollection  of  the  conversa- 
tion differed  from  the  defendant's;  and 
by  consent  a  written  memorandum  of  the 
interview  made  by  Mr.  Coulthart  at  the 
time  was  put  in  as  containing  the  sub- 
stance of  the  evidence  which  Mr.  Coulthart 
was  prepared  to  give,  and  was  to  be  taken 
as  if  he  had  actually  deposed  to  it.  The 
memorandum  was  as  follows: — "Mr. 
Clementson  called,  and  said  he  would  sign 
a  new  letter  of  guarantee  for  4,OO0Z.,  or 
allow  the  existing  one  to  continue,  as 
might  be  most  agreeable  to  the  direc- 
tors." 

In  May,  1878,  the  guaranteed  firm, 
Messrs.  E.  &  J.  Clementson,  fell,  as  I  have 
stated,  into  difficulties.  The  bank,  to 
whom  they  were  indebted  heavily  for 
advances,  exceeding  the  amount  of  the 
guarantee,  claimed  under  the  guarantee 
to  be  repaid  the  same  by  the  defendant  as 
executor  of  the  testator,  and  brought  this 
action.  For  the  defendant,  it  was  con- 
tended that  the  testator's  estate  was  not 
liable  for  advances  made  after  the  testa- 
tor's death,  or  at  all  events  after  the  bank 
received  notice  of  his  death.  For  the 
bank,  it  was  argued  that  no  notice  was 
given  which  was  equivalent  to  a  notice  of 
the  withdrawal  of  the  guarantee;  and 
that  the  proper  inference  to  be  drawn 
from  these  facts  was  that  the  bank  had  a 
right  to  and  did  still  suppose  that  the 
guarantee  was  to  continue.  If  it  were 
established  that  after  the  death  of  the  tes- 
tator the  parties  had  dealt  together  on 
the  footing  that  the  guarantee  was  at  an 


Digitized  by 


Google 


206 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER 


Coultkart  v.  CltmumUcn,  Q.B. 

end,  the  oaae  of  Harris  v.  Fawcett  (1) 
would  apply,  and  the  estate  would  not  be 
liable.  Bnt  I  do  not  deoide  this  case  on 
that  ground,  thongh  I  am  not  convinced 
on  the  present  materials  alone  that  the 
bank  may  not  after  the  testator's  death 
have  been  looking  to  the  liability  of  the 
defendant  as  joint  and  several  guarantor 
on  the  guarantee,  and  have  considered  the 
guarantee  determined  as  regarded  the  tes- 
tator and  his  estate.  It  is  possible,  how- 
ever, that  the  executor  himself  supposed 
the  guarantee  to  be  at  an  end,  while  the 
bank  entertained  no  definite  opinion  on 
the  subject.  It  would  be  difficult  for  me 
to  express  any  clear  view  about  the  mat- 
ter, as  the  evidence  leaves  me  still  in 
some  doubt  about  it.  It  is  not  necessary, 
if  my  judgment  be  well  founded,  for  me 
to  deoide  the  point.  I  am  of  opinion  that 
the  notice  with  which  the  bank  in  the 
present  case  was  affected  amounted  to  a 
discontinuance,  so  far  as  future  advances 
were  concerned,  of  the  guarantee.  A 
guarantee  like  the  present  is  not  a  mere 
mandate  or  authority  revoked  ipso  facto 
by  the  death  of  the  guarantors.  It  is  a 
contract ;  and  the  question  at  what  time 
and  on  what  notice  it  ceases  to  cover  ad- 
vances is  a  question  of  the  construction 
of  the  contract.  In  the  case  of  snch  con- 
tinuing guarantees  as  the  present,  it  has 
long  been  understood  that  they  are  liable 
as  a  matter  of  law  to  be  withdrawn  on 
notice.  Various  explanations  have  been 
offered  of  this  reasonable  though  implied 
limitation.  The  guarantee,  it  has  been 
said,  is  divisible  as  to  each  advance,  and 
ripens  as  to  each  advance  into  an  irre- 
vocable promise  or  guarantee  only  when 
the  advance  is  made.  This  explanation 
has  received  the  sanction  of  the  Court  of 
Common  Fleas  in  the  case  of  Offord  v. 
Davies  (2).  Whether  the  explanation  be 
the  true  one  or  not,  it  is  now  established 
by  authority  that  such  continuing  guaran- 
tees can  be  withdrawn  on  notice  during 
the  lifetime  of  the  guarantor;  and  a 
limitation  to  that  effect  must  be  read,  so 
to  speak,  into  the  contract.  But  what  is 
to  happen  on  his  death  ?    Is  the  guaran- 

(1)  42  Law  J.  Hep.  Chanc  602 ;  Law  Rep.  15 
.  311 ;  8  Ch.  866. 

2)  12  Com.  B.  Rep.  N.S.  74R ;  81  Law  J.  Rep. 
\  819. 


tee  irrevocable  and  to  go  on  for  ever  ?  Ifc 
would  be  absurd  to  refuse  to  read  into  the 
lines  of  the  contract  in  order  to  protect 
the  dead  man's  estate  a  limitation  which 
is  read  into  it  to  protect  him  while  he  is 
alive.  On  the  argument  of  the  present 
case,  it  was  virtually  conceded  that  the 
provision  as  to  three  months'  notice  re- 
lated only  to  the  guarantor's  life,  and 
there  being  no  corresponding  provision  as 
to  a  notice  being  given  on  his  death,  the 
guarantee  could  be  legally  determined  at 
any  time  after  the  guarantor's  death  by  a 
proper  notioe  to  that  effect.  But  there 
remains  the  question,  What  is  the  proper 
notice  ?  To  answer  this  question  we  most 
consider  the  change  which  a  guarantor's 
death  has  effected  in  the  situation.  The 
notioe  cannot  any  longer  be  given  by  the 
guarantor :  he  is  dead.  The  executor  of 
his  will  is  guardian  of  his  estate,  and  if  a 
notice  is  to  be  given  by  anyone,  the  exe- 
cutor would  seem  to  be  the  person  to  give 
it.  Bnt  must  the  executor  give  special 
notioe  that  the  guarantee  is  withdrawn,  or 
is  it  not  enough  that  the  bank  should  be 
warned  of  the  death  of  the  testator  and 
the  devolution  of  his  estate  to  others? 
In  many  cases  the  executor  has  no  option 
to  elect  to  continue  the  guarantee.  Surely 
it  would  in  such  cases  be  idle  to  insist  on 
special  forms  of  withdrawal  of  a  guaran- 
tee which  nobody  has  a  right  to  continue. 
Notice  of  the  death  and  of  the  existence 
of  a  will  is  notioe  of  the  existence  of  trusts 
which  may  be  incompatible  with  the  con- 
tinuance of  the  guarantee.  If,  indeed, 
under  the  testator's  will  the  executor  has 
the  option  of  continuing  the  guarantee, 
then,  from  the  absence  of  any  specific 
notice  of  withdrawal,  the  bank  may  per- 
haps, in  spite  of  notice  of  the  death,  pro- 
perly assume  as  against  the  estate  that 
the  guarantee  is  not  to  be  determined. 
Bnt  if  the  executor  has  no  option  of  the 
sort,  then,  in  my  opinion,  the  notice  of  the 
death  of  the  testator  and  of  the  existence 
of  a  will  is  constructive  notice  of  the  de- 
termination, as  to  future  advances,  of  the 
guarantee.  The  bank  from  that  moment 
are  aware  that  the  person  who  could 
during  his  lifetime  have  discontinued  the 
guarantee  by  notioe  cannot  any  longer  he 
a  giver  of  notices;  that  his  estate  has 
passed  to  others  who  have  trusts  to  fulfil; 
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and  it  is  easy  for  them  to  ascertain  what 
those  trusts  are.  If  those  trusts  do  not 
enable  the  executor  to  continue  the  gua- 
rantee, then  the  bank  has  constructive 
notice  that  the  guarantee  is  withdrawn. 
If,  indeed,  the  contracting  parties  desire 
that  on  the  death  of  the  guarantor  a 
special  notice  shall  be  necessary  to  deter- 
mine the  guarantee,  they  can  so  provide 
in  the  guarantee  itself,  and  such  a  provi- 
sion will  of  course  bind  the  estate.  Here, 
there  is  no  such  provision.  Judgment 
will  therefore  be  entered  for  the  defen- 
dants, with  costs. 


Solicitors — Milne,  Riddell  &  Mellor,  agents  for 
Robert  Evans,  Ashton-under-Lyne,  for  plaintiff ; 
Johnson  &  Weatheralls,  agents  for  Redfern  & 
Son,  Oldham,  for  defendants. 


JIN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.    1    HAWKSLET  V.    BBAD8HAW  AND 
Dec.  4.  J  ANOTHER. 

Practice— Pleading — Action  for  Libel — 
Inconsistent  Defences — Venial  of  Libel  and 
Payment  in  Court — Lord  Campbell's  Act 
(6  Sf  7  Vict.'  c.  96),  s.  2 — Embarrassing 
Defence— Order  XXVII.  rule  1. 

Denial  of  a  libel  cannot  be  pleaded  to- 
gether with  a  plea  of  apology  and  payment 
of  money  into  Court  under  Lord  Campbell's 
Act  (6  #7  VicL  c.  1)6),  e.2. 

The  plaintiff  brought  an  action  for  libel 
against  the  defendants,  at  publishers  of  a 
certain  newspaper,  for  libel.  The  defen- 
dants by  their  statement  of  defence  denied 
(he  libel,  and  also  pleaded  an  apology  and 
payment  of  money  into  Court  by  way  of 
amende, — Held,  that  the  latter  plea  could 
only  be  allowed  where  the  cause  of  action 
was  admitted, — Held  also,  that  the  state- 
ment of  defence  was  "  embarrassing." 

Berdan  v.  Greenwood  (47  Law  J.  Rep. 
Exch.  628)  distinguished. 

This  was  an  appeal  by  the  plaintiff 
from  an  order  of  Field,  J.,  made  at 
chambers,  allowing  a  defendant  in  an 
action  for  libel  to  deny  the  libel,  and  also 
to  pay  money  into  Court  by  way  of 
amends. 


The  action  was  brought  by  Mr.  Hawksley, 
a  civil  engineer  and  the  chief  engineer  of 
the  Nottingham  Waterworks  Company, 
against  the  printers  and  publishers  of  the 
Nottingham  Journal,  for  an  alleged  libel  in 
that  paper,  imputing  to  him  improper 
conduct  in  his  profession. 

The  alleged  libel  was  contained  in  an 
article  headed,  "  The  Nottingham  Corpo- 
ration and  the  Water  Company,"  in  which 
this  passage  occurred  :  "  The  company's 
engineer  is  anxious  not  to  give  up  the 
undertaking,  and  is  also  exceedingly 
anxious  to  push  forward  with  all  possible 
vigour  new  works  which  are  not  needed, 
and  which  will  probably  not  be  remunera- 
tive if  completed." 

The  plaintiff  alleged  that  this  related 
to  him  in  his  professional  capacity,  and 
imputed  that  he  was  anxious  to  push 
forward  with  all  possible  vigour  new 
works  which  were  not  needful  and  which 
would  probably  not  be  remunerative,  not 
bona  fide  for  the  purpose  of  meeting 
public  wants  or  for  any  purpose  consis- 
tent with  the  plaintiff's  duty  and  honour, 
but  for  the  purpose  of  unfairly  increasing 
the  price  of  the  company's  undertaking 
to  the  Corporation  of  Nottingham,  and 
for  the  purpose  of  increasing  the  plain- 
tiff's emoluments  as  engineer  to  the 
company. 

The  defendants  in  their  defence,  after 
denying  the  imputation  and  meaning 
alleged  in  the  statement  of  claim,  and 
saying  that,  without  the  alleged  meaning, 
it  was  true  in  substance  and  fact,  and 
related  to  a  matter  of  public  interest,  and 
was  published  bona  fide  and  under  such 
circumstances  as  to  be  privileged,  went 
on  to  plead  as  follows: — 

"Alternatively,  the  defendants  say, 
that  if  the  alleged  libel  was  published 
under  such  circumstances  as  to  be  de- 
famatory of  the  plaintiff,  which  they  do 
not  admit,  it  was  contained  in  a  public 
newspaper,  ordinarily  published  at  inter- 
vals not  exceeding  one  week,  called  the 
Nottingham  Journal,  and  was  inserted  in 
such  newspaper  without  actual  malice 
and  without  gross  negligence,  and  before 
the  commencement  of  this  action,  the 
defendants  inserted  in  the  said  newspaper 
a  full  apology  for  the  said  libel,  according 
to  the  statute  in  such  case  made  and  pro- 
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vided  (1).  The  defendants  bring  into 
Court  the  sum  of  40s.  by  way  of  amends 
for  the  injury,  if  any,  sustained  by  the 
plaintiff,  by  the  publication  of  the  said 
libel,  and  say  that  the  said  sum  is  enough 
to  satisfy  the  claim  of  the  plaintiff  in 
respect  thereof." 

Murphy  (Julyan  Dunn  with  him),  for 
the  plaintiff. — The  question  here  is  whe- 
ther in  an  action  for  libel  a  plea  of  pay- 
ment into  Court  is  permitted,  if  accom- 
panied with  a  total  denial  of  the  cause  of 
action.  It  will  be  contended,  on  behalf 
of  the  defendants,  that  the  case  is 
governed  by  the  decision  in  Berdan  v. 
Greenwood  (2).  There  the  defendant  was 
allowed  to  deny  the  cause  of  action  and 
at  the  same  time  to  pay  a  sum  of  money 
into  Court.  That,  however,  was  an  ac- 
tion upon  a  contract,  and  the  principle 

(1)  By  Lord  Campbell's  Act,  6  &  7  Vict  c  96. 
b.  2,  it  is  enacted  that  "  in  an  action  for  libel 
contained  in  any  public  newspaper,  or  other 
periodical  publication,  it  shall  be  competent  to. 
the  defendant  to  plead  that  such  libel  -was  inserted 
in  such  newspaper,  or  other  periodical  publication, 
without  actual  knowledge  and  without  gross 
negligence,  and  that  before  the  commencement  of 
the  action,  or  at  the  earliest  opportunity  after- 
wards, he  inserted  in  such  newspaper  or  other 
periodical  publication,  a  full  apology  for  the  said 
libel,  or  if  the  newspaper  or  periodical  publication 
in  which  the  said  libel  appeared  should  be  ordi- 
narily published  at  intervals  exceeding  one  week, 
had  offered  to  publish  the  said  apology  in  any 
newspaper  or  periodical  publication  to  be  selected 
by  the  plaintiff  in  such  action ;  and  that  every 
such  defendant  shall,  upon  filing  such  plea,  be  at 
liberty  to  pay  into  Court  a  sum  of  money  by  way 
of  amends  for  the  injury  sustained  by  the  publica- 
tion of  the  libel,  and  such  payment  into  Court  shall 
be  of  the  same  effect,  and  be  available  in  the  same 
manner  and  to  the  same  extent,  and  be  subject  to 
the  same  rules  and  regulations  as  to  payment  of 
costs  and  the  form  of  pleading,  except  so  far  as 
regards  the  pleading  of  the  additional  facts  here- 
tofore required  to  be  pleaded  by  such  defendant, 
as  if  actions  for  libel  had  not  been  excepted  from 
the  personal  actions,  in  which  it  is  lawful  to  pay 
money  into  Court  under  an  Act,  3  &  4  Will.  4.  c 
42,  intituled,  '  An  Act  for  the  further  amendment 
of  the  law,  and  the  better  advancement  of  justice;' 
and  that  to  such  plea  to  such  action  it  shall  be 
competent  to  the  plaintiff  to  reply  generally,  deny- 
ing the  whole  of  such  plea."  By  8  &  9  Vict.  c. 
76,  s.  2,  the  payment  of  money  into  Court  by  way 
of  amends,  under  Lord  Campbell's  Act,  is  made 
compulsory. 

(2)  47  Law  J.  Rep.  Exch.  628;  Law  Rep.  8 
Ex.  D.  261. 


laid  down  was  never  intended  to  apply 
to  a  case  like  this  which  involves  a  vindi- 
cation of  character.  "  It  may,  however," 
says  Thesiger,  L.J.,  in  delivering  the 
judgment  of  himself  and  Brett,  L.J., 
"  possibly  be  that  in  some  actions  brought 
to  try  a  right  to  or  in  respect  of  pro- 
perty which  is  denied,  or  to  establish 
character  which  has  been  assailed,  and  in 
actions  where  the  plaintiff  is  by  the 
statement  of  defence  charged  with  fraud, 
and  perhaps  in  some  other  cases,  it  would 
be,  as  a  matter  of  practice,  improper  to 
allow  the  defence  of  payment  into  Court 
concurrently  with  other  defences."  In 
Spurr  v.  HaM  (3)  payment  into  Court  was 
not  allowed  to  be  pleaded  in  an  action  for 
nuisance,  together  with  a  denial  of  the 
right  of  action,  and  the  Court  of  Appeal 
did  not  overrule  that  decision  in  Berdan 
v.  Greenwood  (2).  Again,  the  nature  of 
the  defence  that  is  here  set  up  is  "  em- 
barrassing "  to  the  fair  trial  of  the  action 
within  the  meaning  of  Order  XXV 11. 
rule  1.  This  action  is  brought  by  the 
plaintiff  with  the  sole  object  of  clearing 
bis  character,  and  it  will  be  very  difficult 
for  him  to  determine  what  course  he 
ought  to  pursue,  considering  that  the 
libellous  character  of  the  article  is  in 
issue.  The  point  involved  here  was  de- 
termined in  1846,  and  it  was  decided  that 
the  general  issue  and  a  special  plea  of 
apology  and  payment  of  money  into 
Court  under  6  A  7  Vict,  c.  96.  s.  2  to  the 
same  cause  of  action  will  not  be  allowed — 
O'Brien  v.  Olement  (4).  Parke,  B.,  in  his 
judgment  points  out  some  of  the  in- 
conveniences that  would  otherwise  arise. 
"We  ought  not,"  he  says,  "  to  allow  this 
special  plea  together  with  the  general 
issue  ;  for  if  we  were  and  the  verdict  on 
the  general  issue  should  be  for  the  de- 
fendant, there  would  be  a  difficulty  as  to 
the  judgment.  What  would  become  of 
the  damages  paid  into  Court  because 
the  special  plea  would  shew  on  the  re- 
cord a  cause  of  action  in  respect  of  which 
the  plaintiff  ought  to  recover  ?  "  They 
referred  also  to  the  Judicature  Act,  1875 
(38  &  39  Vict.  c.  77),  s.  21,  by  which 

(3)  46  Law  J.  Rep.  Q.B.  698?  Law  Rep.  2 
Q.B.  D.  616. 

(4)  16  Mee.  &  W.  486 ;  16  Law  J.  Rep.  Exch. 
286. 
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the  old  procedure  is  maintained  "  save  as 
by  the  principal  or  this  Aot  or  by  any 
rules  of  Court  may  be   otherwise  pro- 
vided." 

Graham,  for  the  defendants. — These 
defences  may  be  pleaded  together,  as  a 
matter  of  right.  At  all  events  this  Court 
will  allow  them  to  be  pleaded  in  the  ex. 
erase  of  its  discretion.  The  reasons 
given  in  O'Brien  v.  CUmeni  (4)  would 
apply  to  any  case  of  payment  into  Court 
along  with  other  pleas  ;  moreover  the  old 
doctrine  has  been  overruled  by  the  Court 
of  Appeal  in  B  or  dan  v.  Greenwood  (2). 
It  is  contended  that,  taking  the  libel  as 
it  stands,  it  is  not  a  matter  which  ought 
to  be  complained  of,  or  at  all  events  the 
action  is  one  which  ought  never  to  have 
been  brought,  for  even  if  the  jury  should 
find  against  the  defendants,  no  larger 
sam  will  be  awarded  beyond  what  the 
defendants  have  already  paid  into  Court. 
The  defendants  plead  a  disclaimer  of  the 
libel,  and  also  an  apology  under  Lord 
Campbell's  Act  (6  A  7  Vict.  o.  96),  s.  2, 
whioh  latter  plea  must  now  be  accom- 
panied with  a  payment  of  money  into 
Court  by  way  of  amends,  see  8  &  9  Vict, 
c.  75.  8.  2. 

[Cockburn,  C.J. — There  is  nothing  in 
Lord  Campbell's  Act  whioh  entitles  you 
to  plead  an  alterative  plea.] 

The  right  to  plead  alteratively  is  given 
by  the  Judicature  Acts  and  rules — see 
Order  XIX.  rule  18,  and  these  should  be 
read  in  conjunction  with  Lord  Camp- 
bell's Aot. 

[Cockbubn,  C.J. — Lord  Campbell's  Act 
only  allows  payment  into  Court  with 
an  apology  where  a  libel  is  admitted,  not 
where  it  is  denied.  That  Act  never  in- 
tended that  you  might  both  set  the  plain- 
tiff at  defiance,  and  also  plead  a  payment 
into  Court.] 

Under  the  Judicature  Acts  any  plea 
may  be  allowed,  whether  in  the  alterna- 
tive or  not,  and  the  old  rules  as  to  pay- 
ment of  money  into  Court  have  been 
swept  away. 

[Manistt,  J. — The  leave  to  plead  se- 
veral matters,  whioh  was  necessary  prior 
to  the  passing  of  the  Judicature  Acts,  has 
been  abolished,  but  the  Court  has  the 
same  control  over  the  pleadings  as  be- 
fore.] 

Voi*  49.-Q.B.,  CP.  &  Exch. 


The  judgment  of  the  Court  of  Appeal 
amounts  to  this,  that  there  is  no  power 
to  strike  out  a  defence  unless  it  is 
embarrassing  and  in  contravention  of 
Order  XXVII.  This  cannot  be  deemed 
an  embarrassing  pleading  within  the 
meaning  of  Order  XXVII.  rule  1.  The 
case  might,  perhaps,  have  been  different, 
had  the  defendants  paid  into  Court  sub- 
stantial damages,  because  such  a  pro- 
ceeding would  admit  the  libellous  mean- 
ing attributed  by  the  plaintiff,  and  the 
latter  might  be  embarrassed  in  having 
to  decide  whether  he  onght  to  accept  the 
sum  as  paid,  particularly  as  the  damages 
might  be  large  if  the  article  had  the 
libellous  meaning  imputed. 

Murphy  replied. 

Cockburh,  C.J. —I  am  of  opinion  that 
the  decision  given  by  my  brother  Field 
in  relation  to  this  matter  is  wrong, 
and  that,  consequently,  this  appeal  must 
be  allowed.  That  portion  of  the  state- 
ment of  defence  which  is  objected  to  by 
the  plaintiff  is  pleaded  under  Lord  Camp- 
bell's Act,  before  the  passing  of  whioh 


money  could  not  be  paid  into  Court  in  an 
action  like  the  present.  I  know  of  nothing 
either  in  the  Judicature  Acts  or  rules 
whioh  repeals  or  modifies  the  operation 
of  Lord  Campbell's  Act.  In  considering 
the  question  it  is  necessary  for  us  to  go 
back  a  step  and  to  look  at  the  provisions 
contained  in  the  Common  Law  Procedure 
Aot,  1852,  and  it  is  manifest  that,  under 
that  Act,  money  could  not  be  paid  into 
Court  in  satisfaction  of  an  action  of  libel, 
and  that  the  only  means  by  whioh  such 
course  could  be  pursued  was  by  having 
recourse  to  Lord  Campbell's  Act.  The 
Common  Law  Procedure  Act,  1852  (15 
&  16  Vict.  c.  76),  sec.  70,  allowed  a 
defendant  in  certain  actions,  by  leave 
of  the  Court  or  a  Judge,  to  pay  money 
into  Court  by  way  of  compensation 
or  amends,  with  this  express  proviso, 
"  that  nothing  therein  contained  shall 
be  taken  to  affect  the  provisions  of  Lord 
Campbell's  Act,  intituled  'an  Aot  to 
amend  the  laws  respecting  defamatory 
words  and  libel.' "  Now  the  only  change 
which  the  Judicature  Acta  have  effected 
in  this  respect  has  been  that  whereas 
before  that  Aot  it  was  necessary  to 
2E 
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obtain  leave  to  plead  several  matters, 
it  is  no  longer  necessary  to  do  so, 
but  inconsistent  pleas  may  now  be  set 
np  by  a  defendant  without  any  leave. 
Bnt  that  only  applies  to  matters  which, 
conld  have  been  pleaded  before  the  Judi- 
cature Acts  by  leave,  as  being  within 
the  provisions  of  the  70th  section  of  the 
Common  Law  Procedure  Act,  1852,  and 
has  no  reference  to  a  matter  such  as  this, 
which  conld  not  have  been  pleaded  at  all 
were  it  not  for  the  provisions  contained 
in  Lord  Campbell's  Act.  Therefore  a 
defendant  can  only  plead  a  plea  framed 
under  Lord  Campbell's  Act  by  complying 
with  the  conditions  of  the  Act,  one  of 
which  was  that  the  payment  into  Conrt 
should  be  pleaded  as  an  admission  of  the 
cause  of  action.  The  defendant  to  an 
action  of  this  kind  could  not  say  in  one 
plea  that  he  denied  the  cause  of  action, 
and  in  another  plea  that  be  paid  money 
into  Court.  The  Judicature  Act  has 
made  no  alteration  in  the  practice ;  it 
enables  a  party  to  plead  several  incon- 
sistent defences,  but  not  such  as  he  could 
not  have  pleaded  before  the  passing  of  the 
Act.  It  is  unnecessary  for  me  to  enter 
at  length  into  the  law  relating  to  the  pay- 
ment of  money  into  Court,  but  I  cannot 
help  throwing  out,  as  worthy  of  serious 
consideration,  whether  the  right  of  paying 
money  into  Court  under  Order  XXX.,  not 
being  a  defence  per  *e,  but  being  by  way 
of  amends,  ought  to  be  allowed  to  be 
tacked  on  to  some  other  ground  of  de- 
fence, including  a  denial  of  the  cause  of 
action,  or  whether  it  ought  only  to  be 
allowed  subject  to  the  same  conditions  as 
before,  one  of  which  was  that  it  should 
be  pleaded  as  an  admission  of  a  cause  of 
action.  It  is  sufficient,  however,  for  us 
to  say  now  that  in  actions  of  libel  such  a 
defence  can  only  be  pleaded  as  an  ad- 
mission of  the  cause  of  action. 

There  is  another  independent  ground 
on  which  I  have  come  to  the  conclusion 
that  this  appeal  must  prevail,  which  is, 
that  the  statement  of  defence  is  em- 
barrassing, and,  as  such,  is  liable  to  be 
struck  out  under  Order  XXVII.  rule  1. 
I  make  that  observation,  not  with  refer- 
ence to  this  particular  case,  but  to  cases 
of  libel  in  general.  The  plaintiff  brings 
his  action  to  vindicate  his  character,  not 


to  get  money,  and  it  is  embarrassing  to 
him  to  have  to  consider  whether  the 
money  tendered  is  as  much  as  he  oould 
reasonably  expect  to  recover  by  verdict 
(especially  when  it  is  paid  into  Court 
subject  to  a  denial  of  the  libellous  cha- 
racter of  the  publication),  and  whether  he 
could  accept  and  take  it  out  of  Court 
without  giving  the  opportunity  to  his 
opponent  to  say,  "you  shrank  from  the' 
vindication  of  your  charaoter,  but  were 
sordid  enough  to  take  damages.''  I 
think  therefore  that,  independently  of  the 
first  ground,  this  pleading  ought  to  be 
set  aside  as  being  embarrassing. 

Manistt,  J. — I  am  of  the  same  opinion. 
I  cannot  bring  my  mind  to  the  con- 
clusion that  Order  XXX.  was  ever  in- 
tended to  allow  an  admission  of  a  cause 
of  action  and  payment  into  Court  in 
satisfaction  of  it,  to  be  pleaded  with 
other  pleas  which  go  to  shew  no  cause  of 
action  ;  but  I  bow  of  course  to  the  deci- 
sion of  the  Court  of  Appeal  on  that 

Erint.  I  still  think,  however,  with  my 
ord  that  it  was  never  intended  that  a 
payment  into  Court  under  Lord  Camp, 
bell's  Act  should  be  pleaded  in  defence  of 
the  action.  No  doubt  in  one  sense  the 
effect  of  the  Judicature  Acts  and  orders 
has  been,  to  adopt  an  expression  of 
Thesiger,  L.  J.,  to  "  sweep  away  the  old 
forms  and  practice  of  pleading ; "  but 
how  can  it  be  said  that  a  statement  of 
this  kind,  which  admits  the  cause  of 
action  and  says  so  much  money  is  suf- 
ficient, is  a  plea  at  all  except  so  far  as  it 
relates  to  the  amount  of  damages  ?  I 
agree  that  inconsistent  defences,  properly 
speaking,  may  now  be  pleaded  subject  to 
the  provisions  contained  in  Order  XXVII. 
But  this  is  a  case  of  libel,  and  it  seems  to  me 
that  I  could  only  yield  to  the  defendant's 
contention  by  coming  to  the  conclusion 
that  Lord  Campbell's  Act  had  been  re- 
pealed. It  is  only  on  that  assumption,  as 
it  seems  to  me,  that  it  can  be  decided 
that  a  defendant  in  an  action  for  libel  may 
pay  money  into  Court  and  at  the  same 
time  put  the  plaintiffs  character  in  issue. 
The  point  now  raised  before  us  is  ex- 
pressly left  open  by  the  decision  of  the 
Court  of  Appeal  in  Berdan  v.  Green- 
wood (2),  and  I  agree  with  the  Lord 
Chief  Justice   that   the  statement  of 
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defence  as  it  now  stands  cannot  be 
allowed,  both  on  principle  and  as  being 
embarrassing.  (5) 

Appeal  allowed. 

Solicitors — Waneey  &  Bowen,  for  plaintiff; 
Taylor,  Hoare,  &  Taylor,  agents  for  Bradshaw, 
Nottingham,  for  defendants. 
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1879.  1  JOKES  AND    ANOTHER  V. 

Dec.  11, 12, 13.  J   hough  and  another.* 

Shipping — Charter -Party — Conversion 
of  Cargo — Breach  of  Contract  in  not  sign- 
ing Bills  of  Lading. 

It  was  stipulated  by  a  charter-party  made 
between  the  plaintiffs  and  the  defendants 
thai  the  master  of  the  ship  should  sign 
bills  of  lading  as  presented,  or  pay  a  named 
penalty.  He  refused  to  do  so,  and  sailed 
from  the  port  of  loading  without  having 
signed  any  bills  of  lading.  He  proceeded 
to  the  port  of  discharge,  delivered  a  portion 
of  the  cargo  to  the  consignees,  but  ceased 
doing  so  and  warehoused  the  remainder,  as 
they,  acting  wider  instructions  from  the 
charterers,  claimed  to  deduct  from  the  freight 
an  amount  equal  to  the  penalty  named  in 
the  charter-party. 

In  an  action  by  the  charterers  against  the 
shipowners  for  conversion  and  for  penal- 
ties,— 

Held,  that  the  plaintiffs  could  recover 
nominal  damages  for  the  breach  of  contract 
in  not  signing  bills  of  lading  as  presented; 
but  that  there  had  been  no  conversion  by  the 
defendants  of  the  cargo,  as  they  had  carried 
it  for  the  plaintiffs,  had  intended  to  deliver 
the  whole  of  it  to  the  consignees  of  the  plain- 
tiffs, and  had  been  prevented  by  the  acts  of 
the  plaintiffs  from  completing  the  delivery. 

Appeal  by  the  defendants  from  the 
judgment  of  Ldndlev,  J.,  on  farther  con- 
sideration after  trial  without  a  jury. 

Action  to  recover  damages  for  breach 
of  contract  and  for  conversion  of  a  cargo, 

(5)  So  much  of  6  &  7  Vict  c.  96.  s.  2,  as  allows 
the  defendant  to  pay  money  into  Court  is  repealed 
by  42  &  43  Vict.  c.  89,  Schedule,  p.  ii.,  which 
also  repeals  certain  words  in  8  &  9  Vict.  c.  76. 
s.  2. 

*  Coram  Cockburn,  C.J. ;  Bramwell,  L.J. ;  Cot- 
ton, LJ. ;  and  Thesiger,  L.J. 


and  for  penalties  under  a  charter-party 
made  between  the  plaintiffs,  the  charterers, 
and  the  defendants,  the  owners  of  the 
steamship  Ellen. 

The  charter-party  was  made  on  the  13th 
of  June,  1877,  and  it  was  agreed  thereby 
that  the  Ellen  should  go  to  Cardiff,  and 
"  there  take  on  board  as  tendered  a  full 
and  complete  cargo  of  coke,  ....  and 
being  so  laded  shall  therewith  proceed  to 
Bilbao  ....  and  there  as  ordered  de- 
liver the  same  alongside  ....  on  being 
paid  freight  at  the  rate  of  9s.  per  ton  of 
twenty  owt. ;  the  ship  paying  trimming, 
wharfage,  consulage,  lights,  pilotage  and 
all  other  port  charges  whatsoever.  .  .  . 
The  freight  to  be  paid  as  follows :  one-third 
(if  required)  in  cash  on  signing  bills  of 
lading,  less  three  per  cent,  for  all  charges, 
and  the  remainder  on  the  right  delivery 
of  the  cargo  in  cash.  A  sufficient  quan- 
tity of  coal  to  be  taken  on  board  for  snip's 
use  ....  to  be  indorsed  on  bills  of  lad- 
ing, which  documents  the  master  hereby 
agrees  to  sign  as  presented  ....  within 
twenty-four  hours  after  the  cargo  is  on 
board,  or  pay  4d.  per  registered  ton  per 
day  for  each  day's  delay  as  damages." 

It  appeared  at  the  trial  that  the  plaintiffs 
had  contracted  to  sell  a  cargo  or  coke  to 
certain  merchants,  by  name  Ybarra  &  Co. 
at  Bilbao,  and  they  accordingly  shipped 
on  the  30th  of  June  564  tons  of  coke  on 
board  the  Ellen  at  Cardiff  under  the  above 
charter-party,  and  presented  bills  of 
lading  in  the  ordinary  form  to  the  master 
for  his  signature.  The  master,  however, 
declined  to  sign  them,  unless  he  were 
allowed  to  insert  the  following  clause: 
"  The  vessel  not  liable  for  duties  on  cargo 
caused  by  non-arrival  before  the  1st  of 
July,"  as  there  was  some  reason  to  sup- 
pose that  the  Spanish  Government  would 
charge  extra  duties  after  that  date ;  and 
the  ship  sailed,  no  bills  of  lading  having 
been  signed. 

The  plaintiffs  indorsed  and  sent  the 
unsigned  bills  of  lading  and  the  invoice  to 
Ybarra  &  Co.,  their  consignees. 

The  Ellen  arrived  at  Bilbao  on  the  4th 
of  July,  and  the  master  began  to  dis- 
charge the  cargo  at  Ybarra's  wharf. 
When  about  thirty  tons  had  been  de- 
livered, Ybarra,  acting  under  instructions 
from  the  plaintiffs,  informed  the  defend- 
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ants  that  he  should  only  pay  the  freight 
sabjeot  to  a  deduction  of  102.  a  day,  being 
the  amount  of  the  penalty  named  in  the 
charter-party,  from  the  date  of  the  pre- 
sentation  of  the  bills  of  lading  at  Cardiff. 
The  master  thereupon  refused  to  complete 
the  delivery  of  the  cargo,  and  warehoused 
it  at  Olaveago  for  whom  it  might  con- 
cern... . 

Lindley,  J.,  gave  judgment  for  the 
plaintiffs  for  3992. 17s.  6U,  the  value  of  the 
cargo  of  coke,  holding  that  the  master  was 
not  justified  in  insisting  on  the  insertion 
of  the  clause  as  to  non-liability  for  duties, 
and  that  there  was  a  conversion  of  the 
cargo  by  his  sailing  from  Cardiff  without 
having  signed  the  bills  of  lading. 

The  defendants  appealed  from  this 
judgment,  and  also  obtained  in  the  Court 
of  Appeal  a  rule  nisi  for  a  new  trial  on 
the  ground  of  misdirection,  surprise,  that 
the  verdict  was  against  the  weight  of 
evidence,  and  that  the  damages  were  ex- 
cessive. 

HoU  and  Walker,  for  the  defendants.— 
The  plaintiffs  contend  that  the  defendants 
have  broken  the  contract  by  not  signing 
bills  of  lading ;  but  the  reason  of  the  re- 
fusal  was  that  the  plaintiffs  themselves 
declined  to  allow  the  master  to  insert  a 
clause  for  the  protection  of  the  owners. 
The  master  was  entitled  to  insert  any 
clause  which  was  not  inconsistent  with 
the  charter-party.  A  bill  of  lading  is  an 
uncertain  document;  there  is  no  statu- 
tory form,  and  masters  are  wont  to  insert 
clauses,  as  occasion  may  require,  relating 
to  the  condition  or  measure  of  goods,  to 
the  contents  of  the  ship,  and  to  average. 

[Cookbuen,  C.J.— That  comes  to  this, 
that  one  party  can  force  the  other  to  ac- 
knowledge his  claim,  and  so  to  prejudge 
the  whole  case.] 

But  here  one  party  had  already  com- 
mitted a  breach  of  the  contract,  and  the 
other  party  was  thus  driven  to  take  pre- 
cautionary measures.  This  ship  might 
have  been  arrested  or  otherwise  proceeded 
against  at  Bilbao  unless  the  clause  were 
inserted. 

[Cockbden,  C.J. — Would  not  this  clause 
have  barred  the  rightful  claims  of  the 
consignees  of  the  goods  PI 

No ;  it  was  merely  a  form  of  protest. 


It  would  not  have  prevented  an  action 
being  brought  under  the  charter-party. 

However  this  may  be,  there  has  been 
no  conversion.  There  was  none  at  Car- 
diff, for  the  ship  proceeded  to  Bilbao 
direct,  and  commenced  to  deliver  to  the 
consignees  of  the  plaintiffs.  There  was 
none  at  Bilbao,  for  delivery  of  the  cargo 
began,  and  was  only  stopped  by  the  acts 
of  the  consignees,  who  nad  received  in- 
structions from  the  plaintiffs,  shewing 
that  these  last  did  not  then  consider  there 
had  been  a  conversion  at  Cardiff.  The 
master  was  right  to  stop  delivery.  The 
claim  for  penalties  was  wholly  unfounded. 
The  clause  as  to  penalties  applies  to  delay 
in  signing  bills,  not  to  a  total  refusal  to 
do  so.  The  plaintiffs  did  not  desire  to 
negotiate  the  bills  of  lading,  and  thus 
they  were  not  damnified.  Reliance  will 
be  placed  on  FaUce  v.  Fletcher  (1),  bat 
that  case  is  to  be  distinguished  on  the 
facts.  There  was  there  a  dispute  as  to 
the  ownership  of  the  cargo;  there  the 
plaintiff  had  not  intended  to  pass  the 
property  in  the  goods,  and  therefore  the 
defendant  there  did  convert  them. 

Oohen  and  Jelf,  for  the  plaintiffs.--The 
judgment  of  the  learned  Judge  is  right, 
and  the  rule  obtained  by  the  defendants 
should  be  discharged.  The  defendants 
never  intended  to  sign  the  bills  of  lading 
as  presented,  and  never  intended  to  per- 
form their  contract ;  and  the  penalties  ran 
from  the  date  of  refusal.  The  master  was 
not  justified  in  leaving  Cardiff  without 
signing  bills  of  lading.  It  is  not  necessary 
that  there  should  be  an  intention  to  de- 
prive the  plaintiffs  of  the  property;  it 
suffices  if  they  were  deprived  of  the  pos- 
session and  the  control  of  the  goods  for  an 
indefinite  time.  The  defendants  did  "  an 
unauthorised  act  which  deprived  another 
of  his  property  Hiort  v.  Bott  (2).  It 
is  an  unauthorised  dealing  with  goods  pat 
on  board  ship  under  an  inchoate  contract 
for  a  master  to  sail  away  before  that  in- 
choate contract  is  completed — Peek  v. 
Larsen  (8). 

(1)  18  Com.  B.  Bep.  N.S.  403 ;  84  Lav  J.  Rep. 
CP.  148. 

(2)  48  Lav  3.  Bep.  Ezeh.  81 ;  Lav  Bep.  9 
Exch.  86. 

(8)  40  Lav  J.  Bep.  Chanc  768;  Lav  Bep.  12 
Eq.  878. 
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[Brimwell,  L.J. — Perhaps  the  plain- 
tiffs might  have  exercised  an  option  to 
treat  the  acts  of  the  defendants  as  con- 
version; bnt  they  certainly  did  not  do 
so.] 

If  the  parties  were  at  cross  purposes 
at  Bilbao,  that  does  not  alter  the  fact  that 
there  was  a  conversion ;  and  this  is  really 
the  finding  of  Lindley,  J.,  a  finding  of  fact 
which  is  like  a  finding  of  a  jnry,  which 
ought  not  to  be  set  aside  for  the  purpose 
of  giving  a  judgment  against  the  party 
in  whose  favour  it  stands.  Snch  a  find- 
ing should,  if  disapproved  of,  be  set  aside, 
and  a  new  trial  granted,  as  is  indeed 
sought  for  by  the  rule  of  the  defendants ; 
but  it  is  not  competent  for  them  to  seek 
now  to  treat  the  finding  of  the  learned 
Judge  as  of  no  effect,  and  thus  to  ask  for 
the  final  judgment  of  the  Court  in  their 
favour— Krehl  v.  BwreU  (4). 

Cockbubn,  C.J. — We  are  all  of  opinion 
that  this  appeal  must  be  allowed  to  a 
certain  extent.  We  think  that  the  plain- 
tiffs are  entitled  to  recover  for  the  breach 
of  contract  which  the  master  committed 
in  not  signing  the  bill  of  lading  as  it  was 
presented,  without  the  stipulation  which 
he  attempted  to  insert.  Nevertheless,  the 
plaintiffs  have  not  thereby  sustained  any 
real  damage,  for  they  it  was  who  pre- 
vented Ybarira  &  Co.,  their  consignees, 
from  completing  the  contract,  and  from 
taking  the  coke;  the  consignees  were 
ready  to  complete,  and  the  plaintiffs  for- 
bad them  to  do  so.  I  am  unable  to  agree 
with  the  learned  Judge  in  holding  that 
the  mere  departure  of  the  vessel  was  equi- 
valent to  a  conversion.  I  do  not  think 
that  it  was,  and  this  case  is,  in  my  opinion, 
very  different  from  Peek  v.  Larsen  (3). 

It  was  there  held  that  a  person  who 
had  pat  goods  on  board  a  general  ship 
without  any  knowledge  of  the  charter- 
party  under  which  that  ship  was  char- 
tered, was,  on  discovering  the  nature  of 
that  charter-party,  entitled  to  have  his 
goods  returned  to  him.  That  appears  to 
be  bnt  reasonable ;  and  if,  in  the  present 
case,  when  the  captain  refused  to  sign  the 
bills  of  lading,  the  plaintiffs  had  directed 

(4)  48  Law  J.  Bep.  Chanc.  262;  Law  Hep.  10 
Ch.  D.  420. 


him  to  return  the  cargo  to  them,  different 
considerations  would  have  arisen;  but 
they  did  not  do  anything  of  the  kind. 
The  captain  was  bound  to  take  the  cargo 
pursuant  to  the  charter-party,  that  is,  he 
was  bound  to  sign  a  bill  of  lading  in  the 
usual  form,  and  he  was  also  bound  to 
take  the  cargo  to  Bilbao.  He  did  the 
latter,  and  failed  to  do  the  former,  but 
the  plaintiffs  made  no  protest  as  to  this, 
and  he  proceeded  with  the  full  intention 
of  delivering  the  cargo  to  their  consignees, 
and  so  to  fulfil  the  contract.  Therefore, 
I  am  of  opinion,  that  there  has  been  no 
conversion  of  that  cargo.  Moreover,  if 
the  conduct  of  the  defendants  did  amount 
to  that  which,  at  the  option  of  the  plain- 
tiffs, could  be  treated  as  a  conversion  or 
not,  then  it  is  clear,  I  think,  that  the 
plaintiffs  exercised  their  option  not  to 
treat  the  acts  of  the  defendants  as  a  con- 
version. They  continued  to  deal  with  the 
cargo  as  though  it  belonged  to  them  still, 
they  treated  the  cargo  when  at  Bilbao  as 
their  own,  they  proceeded  *to  complete 
their  contract  with  rbarra  &  Co.,  and 
proceeded  to  attempt  to  enforce  penalties 
under  the  oharter-party.  For  Ybarra  & 
Co.  were  willing  to  take  the  cargo,  and  to 
pay  for  it  without  receiving  a  signed  bill 
of  lading;  but  the  plaintiffs  interfered,  and 
told  them  not  to  take  it  unless  certain 
terms  were  agreed  to  by  the  captain  of 
the  ship.  These  terms  the  captain  could 
not  accept ;  he  was  bound  to  secure  the 
full  freight  for  the  shipowners,  and  if  he 
had  submitted  to  receive  the  freight  sub- 
ject to  the  suggested  deductions,  the 
shipowners  would  have  lost  that  portion 
of  their  freight,  so  that  the  captain  was 
right  to  refuse  to  deliver  the  cargo  to 
the  consignees,  who,  acting  under  or- 
ders from  the  plaintiffs,  refused  to  pay 
the  freight.  The  captain  was  therefore 
compelled  to  warehouse  the  cargo,  and  to 
leave  it  there  for  whomsoever  it  might 
concern.  Thus  it  is  manifest  that  the 
plaintiffs  dealt  with  this  cargo  at  Bilbao 
in  such  a  way  as  to  assert  a  right  of 
ownership,  and  consequently  it  cannot  be 
said  that  there  was  any  conversion.  There 
has  indeed  been  a  breach  of  the  contract, 
but  the  plaintiffs  cannot  recover  anything 
beyond  the  sum  of  one  ftMlipg  as  nominal 
damages,  and  as  each  party  has  been  in 
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the  wrong,  each  party  must  pay  their 
own  coste. 

Beam  well,  L.J. — I  am  of  the  same 
opinion,  and  for  the  same  reasons.  I  de- 
sire to  add  a  few  words  on  the  jurisdiction 
and  duty  of  this  Court  with  regard  to 
findings  of  fact  by  a  learned  Judge  before 
whom  a  case  has  been  tried  without  a 
jury.  We  ought  in  such  case  to  give, 
on  the  materials  before  us,  the  judgment 
that  the  learned  judge  ought  to  hare 
given,  and  if  he  should  form  an  er- 
roneous opinion  with  regard  to  a  matter 
of  fact,  it  is  our  duty  to  correct  that 
opinion.  We  are,  therefore,  not  precluded 
by  his  finding  from  considering  the  facts, 
and  from  correcting  an  error.  There  are 
cases,  such  as  was  Krekl  v.  Burrell  (4), 
where  a  Judge  selects  issues  of  fact  sepa- 
rately, and  tries  those  issues  first,  and 
then  his  finding  of  fact  must  be  appealed 
from  within  twenty- one  days ;  but  that  is 
not  the  present  case.  Where  there  is  a 
jury,  and  they  find  the  facta,  then  this 
Courtjcannot  be  substituted  for  the  jury ; 
but  where  there  is  no  jury,  this  Court  can 
and  ought  to  review  a  finding  of  fact  by 
a  learned  Judge. 

I  am  of  opinion  that  there  has  been  no 
conversion  in  this  case ;  the  goods  were  on 
board  the  Ellen,  and  the  Ellen  set  sail  for 
the  very  purpose  of  executing  the  con- 
tract made  with  the  charterer.  The  case 
of  Falke  v.  Fletcher  (1)  is  clearly  distin- 
guishable. 

Moreover,  the  plaintiffs  did  not  treat 
the  acts  of  the  defendants  as  a  conversion, 
they  acted  as  though  the  cargo  was  still 
theirs,  and  their  consignees  actually  ac- 
cepted part  of  the  cargo.  It  has  been 
suggested,  that  the  penalties  under  the 
charter-party  are  still  running  on ;  but  I 
am  of  opinion  that  the  argument  on  be- 
half of  the  defendants  is  right  as  to  this, 
and  that  no  penalties  have  accrned  in 
this  case.  Under  a  contract  such  as  a 
building  contract,  certain  penalties  may 
be  incurred  after  a  certain  time  until  the 
building  is  finished.  In  such  case  there 
is  a  terminus  a  quo  and  a  terminus  ad 
quern,  which  definitely  fix  the  time  du- 
ring which  the  penalties  accrue.  But 
that  is  not  the  case  here.  In  this  case 
there  is  no  terminus,  there  is  no  period  by 


which  you  could  measure  the  penalties, 
and  for  this  reason,  that  the  penalties 
only  accrue  in  a  case  where  a  bill  of 
lading  has  been  given  after  delay,  and  not 
in  a  case  such  as  this,  where  no  bill  of 
lading  has  been  given  at  all.  I  have  said 
that  there  was  no  conversion  at  Cardiff, 
I  am  also  of  opinion  that  there  was  no 
conversion  at  Bilbao,  for  the  consignees 
only  asked  for  the  cargo  on  terms  which 
they  had  no  right  to  impose. 

There  has  however  been  a  breach  of 
contract  by  the  defendants,  as  the  captain 
had  no  right  to  insert  a  special  stipula- 
tion in  the  bill  of  lading,  a  stipulation 
which  would  beg  the  whole  question,  and 
prejudge  it  in  favour  of  one  party.  I  am 
not  surprised  at  the  conduct  of  the  cap- 
tain, as  the  plaintiffs  had  improperly  told 
him  he  would  be  liable  for  extra  custom 
duties,  but  still  it  was  not  warranted  hy 
law.  The  plaintiffs  are  therefore  entitled 
to  recover  nominal  damages ;  and  I  agree 
that  each  party  ought  to  pay  his  own 
costs. 

Cotton,  L.J. — I  agree  with  the  jud 
ments  which  have  been  delivered.  I 
not  think  that  there  would  have  been  any 
need  to  apply  for  a  rule  for  a  new  trial, 
save  on  the  ground  of  surprise,  for  I  think 
that,  except  in  cases  of  which  Krehl  v. 
Burrell  (4)  is  a  sample,  this  Court  has, 
as  was  decided  in  the  recent  case  of 
Potter  v.  Ootton  (5),  full  power  to  deal 
with  every  question  of  fact  which  may 
come  before  it  on  appeal  from  a  Judge 
who  tries  a  case  without  a  jury. 

In  the  present  case  the  question  is  not 
of  a  verdict  against  evidence,  nor  is  it  a 
question  of  the  demeanour  of  witnesses ; 
it  is  a  question  of  the  proper  inferences 
to  be  drawn  from  letters,  and  from  evi- 
dence taken  on  a  commission.  We  have  to 
deal  with  conclusions  of  fact  founded  on 
such  materials;  and,  all  the  materials 
being  before  us,  we  are  bound  to  review 
the  conclusion  of  fact  to  which  a  learned 
Judge  has  come ;  and  if  we  disagree  with 
it,  we  must  reverse  it.  It  is  urged  that 
the  suitor  is  thus  placed  at  a  disadvantage, 
but  if  so,  that  is  the  consequence  of  his 
having  agreed  to  dispense  with  a  jury, 

(6)  49  Law  J.  Rep.  Ex.  158. 
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and  to  try  his  case  before  a  Judge  alone. 
Without  doubt,  the  Court  of  Appeal  is 
always  unwilling  to  interfere  with  the 
conclusions  formed  by  a  Judge  on  mat- 
ters of  fact;  but  in  this  case  there  were 
no  separate  issueB  of  fact,  and  Lindley,  J., 
finds  no  facts  different  from  those  which 
I  should  find;  but  he  draws  different 
conclusions  from  the  same  facts.  With 
respect  to  the  merits  of  the  case,  I  agree 
with  what  has  fallen  from  the  Lord  Chief 
Justice  and  Lord  Justice  Bramwell. 

Ybarra  &  Co.  were  only  ready  to  pay 
the  freight  subject  to  a  deduction,  and 
therefore  the  captain  was  right  to  refuse 
to  deliver  the  cargo,  and  there  was  not 
any  conversion  in  his  so  refusing.  He 
did  not  give  the  cargo  to  some  one  to 
whom  the  plaintiffs  did  not  intend  it  to 
be  given,  as  was  the  case  in  Falke  v. 
Fletcher  (1).  He  did  not  deliver  the 
documents  of  title  to  some  person  other 
than  the  consignees  of  the  plaintiffs,  as 
was  the  case  in  Hiori  v.  Bolt  (2),  and 
therefore  there  was  no  conversion. 

Thbbigeb,  L.J. — I  am  of  the  same 
opinion.  As  to  the  power  of  this  Court 
to  deal  with  the  facts,  I  would  say  that 
cases  do  exist  in  which  a  Judge  sitting 
alone,  without  a  jury,  may  deal  with 
special  issues  of  fact,  so  as  to  separate 
those  entirely  from  the  rest  of  the  case, 
as  was  the  case  in  Krehl  v.  Burrell  (4). 

Such  cases  are,  however,  distinct  from 
a  case  such  as  that  with  which  we  are  now 
dealing.  This  case  comes  before  us  just 
as,  prior  to  the  Judicature  Act,  a  case 
used  to  come  before  the  Court  of  Appeal 
at  Lincoln's  Inn  from  a  Vice- Chancellor ; 
and,  but  for  the  motion  on  the  ground  of 
surprise,  there  would  have  been  no  need 
for  an  application  to  this  Court  for  a  rule 
for  a  new  trial.  If  necessary,  this  Court 
could  take  additional  evidence,  and  thus 
dispose  of  the  case  here. 

I  agree  with  the  judgment  of  the  Lord 
Chief  Justice  on  the  iacts  of  the  case. 
There  was  a  breach  of  the  contract  at 
Cardiff,  but  there  was  no  conversion  there. 
Three  cases  have  been  cited,  which  are 
excellent  examples  of  what  may  amount 
to  conversion.  In  Falke  v.  Fletcher  (1) 
there  was  a  question  as  to  the  ownership 
of  the  goods :  it  was  there  held,  that  the 
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goods  belonged  in  fact  and  in  law  to  the 
plaintiff ;  and  as  the  captain  carried  off 
the  goods,  and  refused  to  sign  a  bill  of 
lading,  a  conversion  was  committed,  for 
it  was  manifest  that  the  captain  asserted 
a  title  in  some  person  other  than  and  in 
opposition  to  the  title  of  the  plaintiff. 
In  Hiort  v.  Bott  (2)  the  defendant  had 
no  title,  and  he  desired  to  give  the  goods 
to  the  real  owner,  but  he  acted  so  as  to 
assert  dominion  in  himself  and  in  his 
agent,  for  he  signed  a  delivery  order, 
and  therefore  there  was  a  conversion.  In 
Peek  v.  Larsen  (3)  it  was  attempted  to 
make  the  shippers  eater  into  a  contract 
different  from  that  which  they  had  made, 
and  the  shippers  were  held  entitled  to 
have  their  goods  returned  to  them. 

The  case  now  before  us  differs  from 
each  of  these  three  cases.  Here  the  ship- 
owner was  bound  by  his  charter-party  to 
carry  the  cargo  to  Bilbao,  and  to  deliver  it 
to  Ybarra  &  Co.,  and  he  carried  it  with- 
out any  intention  of  appropriating  the 
cargo  to  anyone,  save  to  the  plaintiffs, 
or  to  those  who  claimed  title  under  them. 
There  was  no  conversion  at  Cardiff,  nor 
was  there  any  at  Bilbao,  and  the  damages 
arising  from  the  original  breach  of  con- 
tract in  not  signing  bills  of  lading  are  but 
nominal.  The  captain  was  ready  to  deliver 
to  the  consignees  of  the  plaintiffs,  but  he 
demanded,  as  he  was  bound  to  do,  his 
freight.  This  was  refused,  save  under 
conditions  which  amounted  to  a  complete 
refusal,  therefore  the  damages  which  have 
been  incurred  flowed,  not  from  the  ori- 
ginal breach  of  the  contract  by  the  de- 
fendants, but  from  the  wrongful  demand 
of  the  consignees,  acting  under  the  in- 
structions of  the  plaintiffs. 

Judgment  for  the  plaintiffs  for  Is. 
damages  for  the  refusal  by  the  de- 
fendants to  sign  a  bill  of  lading, 
and  judgment  for  the  defendants  on 
the  question  of  conversion. 


Solicitors — Popplestone  &  Beddoe,  agent*  for 
Vaughan,  Newport,  Monmonth,  for  plaintifft; 
Lyne  &  Holman,  for  defendants. 
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[IN  THE  COURT  OF  APPEAL.] 
1879.       1  OPPENHKIM   V.   JACKSON  AMD 
Dec.  17,  18.  J  ANOTHER.* 

Bankruptcy — Composition — Statement  of 
Affairs — Name  of  Creditor  inserted,  but 
not  for  Debt  in  Question — Waiver  by  At- 
tendance at  Meeting— Bankruptcy  Act,  1869 
(32  $•  83  Vict.  c.  71),  *.  126. 

T/ie  plaintiff  entered  into  a  composition 
with  his  creditors,  under  section  126  of  the 
Bankruptcy  Act,  1869.  In  his  statement  of 
affairs  presented  at  the  meeting  of  creditors, 
he  set  down  the  defendants  as  his  creditors 
for  a  certain  amount,  but  set  down  a 
second  debt  really  due  to  them  as  due  to 
some  one  else.  The  defendants  attended  the 
meeting,  tendered  proof  of  the  second  debt, 
which  was  admitted,  took  part  in  the  dis- 
cussion, opposed  the  resolution  for  a  com' 
position,  and  when  it  was  carried,  declined 
to  accept  the  amount  of  the  composition : — 
field,  that  the  defendants  were  not  bound 
by  the  resolution  for  composition  as  to  this 
debt,  because  the  plaintiff  had  not  complied 
with  the  requirements  of  section  126  of  the 
Bankruptcy  Act,  that  there  had  been  no 
waiver  by  the  defendants,  and  that  the  case 
was  governed  by  Ex  parte  Lang  (5  Law 
Eep.  Ch.  D.  971). 

Appeal  by  the  plaintiff  from  the  judg- 
ment of  Coleridge,  G.J.,  on  farther  con- 
sideration. 

The  case  is  reported  48  Law  J.  Bep. 
CP.  441. 

The  plaintiff  claimed  to  recover  5001. ; 
the  defendants  set  up  a  counter-claim  for 
1,1002.  To  this  the  plaintiff  pleaded  a 
composition  under  the  Bankruptcy  Act, 
1869,  by  which  he  alleged  the  defendants 
were  bound,  and  which  would  reduce  the 
amount  of  the  counter-claim,  so  as  to 
leave  a  balance  in  his  favour. 

It  appeared  that  the  defendants  acting 
as  agents  for  the  plaintiff  had  guaranteed 
his  contracts  with  three  of  his  creditors, 
who  were  merchants,  and  had  conse- 
quently become  liable  to  pay  to  those 
merchants  1,1002.,  the  amount  of  the 
plaintiff's  debt  to  them.  In  the  statement 
of  affairs  presented  at  the  meeting  of 
creditors,  the  plaintiff  set  down  the  debt 

*  Coram  Bramwell,  LJ.,  Brett,  LJ.,  and 
Cotton,  L.J. 


of  1,1002.  as  due  from  himself  to  the 
three  merchants,  and  also  entered  a  sepa- 
rate debt  of  a  smaller  amount  as  due 
from  himself  to  the  defendants. 

One  of  the  partners  of  the  defendant 
firm  attended  the  first  meeting  of  the 
creditors,  and  tendered  proof  of  the 
1,1002.  which  was  admitted,  he  then  took 
part  in  the  discussion,  opposed  the  reso- 
lutions and  did  not  accept  the  amount  of 
the  composition  which  was  resolved  on. 

Coleridge,  C.  J.,  on  further  considera- 
tion, gave  judgment  for  the  defendants, 
holding  that  they  were  not  bound,  in 
respect  of  the  debt  of  1,1002.,  by  the  re. 
solutions  for  composition. 

The  plaintiff  appealed. 

Mathew  and  Crump,  for  the  appellant 
— Assuming  that  the  defendants  were  the 
real  creditors,  and  admitting  that'  the 
sum  of  1,1002.  was  really  due  to  them, 
still  it  is  submitted  there  was  a  sufficient 
statement  of  the  affairs  of  the  plaintiff. 
Such  a  statement,  when  supplemented  by 
affidavit  and  duly  registered,  is  made  by 
section  127  of  the  Act  conclusive  evi- 
dence that  the  resolutions  for  composition 
were  duly  passed.  Even  if  the  defendants 
were  not  bound  in  the  first  instance,  still 
they  must  now  be  held  to  be  bound, 
inasmuch  as  they  waived  any  irregularity 
that  there  may  have  been,  for  they 
attended  the  meeting  of  creditors,  they 
claimed  to  prove,  their  proof  was  ad- 
mitted, they  took  part  in  the  discussion, 
and  they  challenged  a  vote,  so  that  they 
waived  those  conditions  which  exist  for 
their  own  benefit,  as  was  said  by 
Mellish,  L.J.,  in  Ez  parte  Carew  (1),  they 
made  themselves  parties  to  the  pro- 
ceedings, and  consenting  parties  to  the 
jurisdiction  of  the  Court,  as  was  said  by 
Lord  Blackburn  in  Breslauer  v.  Brown 
(2).  The  judgment  of  the  learned  Judge 
is  founded  upon  Ex  parte  Lang  (3),  but 
Breslauer  v.  Brown  (2)  was  not  cited  in 
that  case,  and  further,  the  creditor  there 
withdrew  his  proof,  so  that  he  could  he 
considered  as  not  present  at  the  meeting, 

(1)  44  Lav  J.  Rep.  Bankr.  67;  Lav  Rep.  10 
Ch.  App.  808. 

(2)  8  App.  Cas.  672 ;  47  Law  J.  Rep.  CP.  729. 
(8)  Law  Rep.  6  Ch.  D.  971. 
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Oppenheim  v.  Jackson  (App.),  CP. 

Ex  parte  Orde  (4)  ;  Campbell  v.  Im  Thurn 
(5),  shews  that  creditors  can  come  in 
voluntarily  and  attorn  to  a  jurisdiction 
and  thereby  make  themselves  bound  by 
resolutions  which  would  not  otherwise 
bind  them. 

Brett,  L.J. — On  the  admission  which 
was  made  in  this  case,  it  is  obvious  that 
the  real  creditors  were  the  firm  of  brokers 
who  had,  at  the  request  of  the  plaintiff, 
made  themselves  the  principals  in  the 
transaction.  The  three  merchants  had  a 
right  to  sue  Oppenheim,  as  they  had 
sold  out  against  him,  so  that  there  was  a 
real  debt  which  the  brokers,  the  defen- 
dants, had  paid  or  become  liable  to  pay, 
as  they  had  made  themselves  liable  at 
the  request  of  Oppenheim,  the  original 
debtor ;  thus,  therefore,  at  the  time  when 
the  statement  was  presented  the  brokers 
were  the  creditors,  and  not  the  mer- 
chants ;  therefore  the  debtor  by  mistake, 
or  by  not  enquiring,  did  in  fact  make  a 
wrong  statement  of  the  names  of  his 
creditors,  for  he  omitted  the  name  of  one 
of  his  creditors  and  inserted  the  names 
of  some  who  were  not  any  longer  cre- 
ditors of  his. 

The  real  creditor,  however,  attends  the 
meeting  of  creditors,  offers  proof  of  the 
debt,  and  votes  in  the  minority.  That, 
therefore,  brings  this  case  within  the 
authority  of  Ex  parte  Lang  (3),  and 
it  is  exactly  in  point ;  it  is  a  decision  of 
this  Court  and  is  unimpeached.  It  has 
been  suggested  that  Lord  Blackburn  has 
intimated  in  Breslauer  v.  Brown  (2)  that 
if  facts  such  as  these  came  before  him,  he 
should  advise  the  House  of  Lords  to 
give  a  different  decision ;  but  facts  such 
as  these  were  not  then  before  the  Ho  rise, 
and  we  have  only  to  dismiss  this  appeal 
in  accordance  with  the  decision  in  Ex 
parte  Lang  (8). 

Cotton,  L  J. — I  am  of  the  same  opinion. 
The  question  is  whether  the  estate  of  the 
plaintiff  has  been  discharged  from  the 
claim  which  arises  by  way  of  counter- 
claim in  this  action.  The  case  is  one 
within  section  126  of  the  Bankruptcy 

(4)  Law  Rep.  6  Ch.  App.  881. 
(6)  46  Law  J.  Rep.  CP.  482;  Law  Rep.  1  CP. 
D.  367. 

Vol.  49.— Q-R,  CP.  ft  Exch. 


Act  of  1869,  and  the  person  who  claims 
his  discharge  must  bring  himself  within 
the  provisions  of  that  section.  Was  the 
amount  of  the  debt  due  to  the  defendants 
correctly  stated  in  the  debtor's  state- 
ment ?  I  think  not,  for  other  persons 
and  not  the  defendants  were  stated  to  be 
the  creditors  of  the  plaintiff.  Now  no 
discharge  can  be  given  by  creditors  who 
are  not  named  in  the  statement  as  cre- 
ditors, and  so  in  this  case  under  section 
126  of  the  Act  no  discharge  results. 
It  is,  however,  said  that  the  brokers,  the 
defendants,  were  present  at  the  meeting 
and  voted,  and  that  they  are  therefore 
bound ;  that  point  was  decided,  and 
unfavourably  to  the  appellant,  in  Ex  parte 
Lang  (8),  which  covers  this  case,  and 
which  we  must  follow,  as  it  has  never 
been  overruled.  It  is  said  that  in  Ex  parte 
Lang  (3)  the  creditor  withdrew  his  proof, 
and  therefore  that  the  case  is  different 
from  this.  I  think  not.  The  retirement 
of  the  creditor  there  was  not,  as  is  re- 
quired by  the  rules,  at  the  meeting ;  and 
as  the  point  was  raised  in  argument,  we 
mast  assume  that  James,  L.  J.,  dealt  with 
the  case  as  though  the  creditor  had  not 
retired.  When  it  is  sought  to  bind  dis- 
senting creditors,  it  is,  I  think,  the 
intention  of  the  Act  that  the  provisions 
of  the  Act  should  be  strictly  pursued. 

Bramwbll,  L.J. — I  am  of  the  same 
opinion.  Ex  parte  Lang  (3)  is  completely 
in  point,  and  the  apparent  hardship  of 
the  rule  is  obviated  by  the  fact  that  there 
is  a  power  of  amending  the  statement. 

Judgment  affirmed. 


Solicitors— W.  A.  Cramp  ft  Son,  for  appellant ; 
John  Rae,  for  respondents. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.]' 
1879.  1         ROBINSON  AND  COMPANY  V. 
Dec.  8.  J  DAVIE 8  AND  COMPANY. 

Evidence,  Admissibility  of — Evidence 
taken  upon  Commission — Secondary  Evi- 
dence received  upon  Commission  abroad — 
Time  to  object. 

Where  in  an  action  a  commission  had 
issued  to  take  evidence  abroad,  and  both 
parties  being  represented,  secondary  evi- 
dence had  been  received  of  the  contents  of  a 
written  document  without  objection, — 

Held,  that  it  was  not  competent  to  one  of 
the  parties  afterwards,  upon  the  hearing  of 
the  reference  of  the  cause  before  an  arbi- 
trator, to  dispute  the  admissibility  of  the 
evidence  so  taken  and  returned  by  the  com- 
missioners in  the  depositions. 

This  was  in  form  an  application  to  re- 
voke the  submission  to  the  arbitrator  of 
an  action  which  came  on  for  trial  at  New- 
castle before  Bramwell,  L.J.,  when  a 
nominal  verdict  was  entered  for  the 
plaintiffs,  subject  to  a  reference.  The 
real  object  of  the  application  was  to  ob- 
tain an  expression  of  opinion  from  the 
Court  as  to  the  admissibility  of  certain 
evidence  which  the  arbitrator  had  re- 
jected, but  which  it  was  understood  that 
he  was  willing  to  receive  if  the  Court 
should  decide  that  he  might  properly 
do  so. 

The  plaintiffs  were  shipowners,  and  sued 
the  defendants,  merchants  of  New  York, 
for  freight  under  a  charter-party,  by  which 
the  defendants  had  chartered  plaintiffs' 
ship  to  load  bacon  and  lard  at  New  York, 
to  be  delivered  at  Hamburgh.  Freight 
was  to  be  paid  upon  gross  weight  deli- 
vered at  Hamburgh,  and  the  plaintiffs  had 
been  paid  according  to  the  weight  appear- 
ing on  the  bills  of  lading.  The  contention 
of  the  plaintiffs,  however,  being  that  the 
bills  of  lading  incorrectly  stated  the 
weight  of  the  lard,  they  tendered  evi- 
dence of  the  actual  weight  delivered  to 
the  consignees  at  Hamburgh,  and  claimed 
the  difference  as  balance  of  freight  due 
from  the  defendants. 

A  commission  had  issued,  to  which  the 
defendants  were  parties,  to  take  the  evi- 
dence of  the  consignees  at  Hamburgh, 
upon  which  the  defendants  were  reprc- 


[N.8. 


sented  by  one  of  the  commissioners,  who 
was  their  agent  at  Hamburgh.  The 
plaintiffs  produced  upon  the  commission 
copies  of  invoices  of  the  lard  sent  to  the 
consignees,  from  which  it  appeared  that  the 
gross  weight  was  in  excess  of  that  which 
was  entered  on  the  weight  notes  attached 
to  the  bills  of  lading.  No  account  was 
given  of  the  original  invoices,  nor  why 
copies  only  were  produced ;  but  the  wit- 
nesses were  examined  upon  the  contents 
of  the  copy  invoices,  and  gave  evidence  as 
to  the  goods  and  weights  to  which  they 
referred,  and  such  examination  was  re- 
turned by  the  commissioners  in  the  depo- 
sitions, without  any  objection  having  been 
made  on  the  part  of  the  defendants  to 
such  evidence,  or  to  the  non-production 
of  the  original  invoices.  The  copy  in- 
voices were  attached  to  the  depositions, 
and  returned  with  them  by  the  commis- 
sioners. 

On  the  hearing  before  the  arbitrator, 
counsel  for  the  defendants  objected  to 
the  reception  of  the  copy  invoices  and 
the  evidence  based  upon  their  contents, 
on  the  ground  that  the  absence  of  the 
original  documents  was  not  accounted 
for.  The  arbitrator  accordingly  rejected 
the  evidence. 

Oave  (Q.  Bruce  with  him),  for  the  plain- 
tiffs.— Although  we  move  to  revoke  the 
submission,  the  plaintiffs  are  really  only 
desirous  that  the  Court  should  direct  the 
arbitrator  as  to  the  question  of  the  recep- 
tion of  the  evidence  to  whioh  defendants 
have  objected.  This  course  was  adopted 
in  Hart  v.  Duke  (1),  where  the  Court, 
upon  being  satisfied  that  the  arbitrator 
would  act  upon  what  they  laid  down,  dis- 
charged the  rule,  after  hearing  argument 
upon  the  real  question  of  the  admissibility 
of  certain  evidence  before  him. 

In  the  present  case  the  objection  ought 
to  have  been  taken  upon  the  commission, 
and  the  plaintiffs  were  entitled  to  assume 
that  it  would  not  be  raised  afterwards 
when  they  would  not  be  prepared  with 
the  original  evidence.  It  would  give  a 
most  unjust  advantage  to  a  party  if  he 
could  lie  by,  and  then  defeat  his  opponent 
by  raising  an  objection  of  which  he  had 

(1)  32  Law  J.  Rep.  Q.B.  65. 
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Bobvutm  t.  Davits,  Q.B. 

given  no  notice  at  the  stage  when  it  pro- 
perly arose,  and  when  it  could  have  been 
in  all  probability  answered. 

Edge,  for  the  defendants. — The  rule  as 
to  the  admissibility  of  evidence  is  strict 
and  well  known.  Secondary  evidence 
cannot  be  given  without  accounting  for 
the  original  document,  and  the  fact  that 
there  was  one  irregularity  committed 
upon  the  commission  will  not  make  the 
copies  of  the  invoices  evidence  before  the 
arbitrator,  and  the  irregularity  is  a  good 
objection  when  the  plaintiffs  propose  to 
make  use  of  the  depositions  and  copies  on 
the  reference — SteinkeUer  v.  Newton  (2). 

In  OhMy'i  Practice,  11th  edit.  p.  386, 
it  is  stated  that  objectionable  questions  or 
depositions,  or  any  part  of  them,  may  be 
excluded  at  the  trial,  though  not  by  the 
party  who  put  them  in,  and  this  is  sup- 
ported by  Lord  Campbell's  judgment  in 
Lumley  y.  Qye  (8),  where  he  says,  that  if 
hearsay  evidence  be  admitted  on  a  com- 
mission in  Prussia,  the  whole  deposition 
may  be  repudiated. 

[Lush,  J. — Bnt  that  is  on  the  assump- 
tion that,  by  the  law  of  Prussia,  objection 
oonld  not  have  been  taken  before  the 
commissioners.  ] 

Lush,  J. — I  have  no  doubt  that  the  de- 
positions are  receivable  before  the  arbi- 
trator. Ho  improper  questions  were  put 
to  the  witnesses,  there  was  no  interference 
with  the  conduct  of  the  examination  by  a 
third  person,  as  suggested  in  Lumley  v. 
Qye  (3),  where  the  Prussian  law  of  evi- 
dence places  the  examination  of  witnesses 
entirely  in  the  hands  of  the  Judge ;  and 
so  the  reasoning  in  that  case  is  distin- 
guishable from  that  applicable  to  the 
present  one. 

The  only  question  for  us  is  whether  it 
is  now  competent  to  the  defendants  to  ob- 
ject that  the  commissioners  received 
copies  of  the  invoices  instead  of  the  ori- 
ginals. If  counsel  had  appeared  for  the 
defendants,  and  he  had  accepted  copies 
without  objection  he  clearly  could  not  be 
heard  now  to  raise  the  objection.  But 
the  parties  were  represented,  and  the 
commissioner  who  represented  the  de- 

(2)  9  Oar.  &  P.  818. 

(8)  28  Law  J.  Rep.  Q.B.  112. 


fendants  might  have  objected  to  the  non- 
production  of  the  original  invoices.  If 
he  had  done  so,  and  had  been  overruled, 
and  the  copies  had  been  admitted  despite 
his  objection,  the  case  would  have  been 
different ;  but  this  was  not  so,  and  I  am 
of  opinion  that  now  the  objection  is  too 
late.  The  rule  will  be  discharged  on  the 
understanding  that  the  arbitrator  will 
receive  the  evidence,  and  proceed  with 
the  reference. 

Manisty,  J.,  concurred. 

Rule  discharged. 


Solicitors— H.  C.  Coote,  agent  for  H  A.  Adamson, 
North  Shields,  for  plaintiffs;  Gregory  &  Co., 
agents  for  Payne  &  Son,  Liverpool,  for  de- 
fendant*. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.        1    THE  QUEEN  «.    BIB  BO  BEST 
NOV.  19,  20.  J  CABDBN. 

Defamatory  Libel — Jurisdiction  of  Ma- 
gistrate on  Criminal  Charge  of  Libel — 
Evidence  of  Truth  of  Libel,  when  admissible 
—6*7  Vict,  c  96  (Lord  OampbelTs  Act), 
ss.  5  $•  6—80  *  81  Vict.  c.  35.  s.  3. 

f  For  the  report  of  the  above  case,  see 
49  Law  J.  Eep.  M.C.  1.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.  \  danby  (appellant)  v.  hunteb 
Nov.  28.  J  (respondent). 

Highways  —  Name  of  Owner  of  Qart, 
when  to  be  painted  on  it—Highway  Act, 
1835  (5  6  WiU.  4.  c.  50),  s.  76— 
"  Oart "  —  Customs  and  Inland  Revenue 
Duties  Act,  1869  (32  *  33  Vict.  c.  14), 
ss.  18  and  19. 

[For  the  report  of  the  above  case,  see 
49  Law  J.  Eep.  M.0. 15.] 
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[IN  THE  COUET  OP  APPEAL.] 
{Appeal  from  the  Exchequer  Division.) 
1879. 
Deo.  10, 


9'  \ 
),11.J 


LEIGH  V.  JACK  * 


Action  to  recover  Land — Presumption  of 
Ownership  by  adjoining  Owner  of  Soil  of 
intended  Highway — Dispossession  of  and 
Discontinuance  of  Possession  of  Land  by 
Owner — Statute  of  Limitations  (3  &•  4 
Will.  4.  c  27),  st.  2, 3. 

The  plaintiff  granted  to  the  defendant  two 
pieces  of  land  separated  by,  and  each  de- 
scribed as  abutting  on,  a  strip  of  land  called 
a  street,  which  the  plaintiff  intended  to 
dedicate  as  a  highway,  but  which  was  in  fact 
never  so  dedicated. 

For  more  than  twenty  years  before  action 
the  defendant  used  this  piece  of  land  for  the 
purposes  of  his  business  in  such  a  way  as  to 
make  it  impassable,  save  for  foot  passengers. 
Within  twenty  years  both  the  plaintiff  and 
tlio  defendant  had  repaired  some  railings 
which  separated  this  intended  street  from  an 
adjoining  highway ;  and  within  the  same 
period  the  defendant  had  first  enclosed  a 
small  portion  of  the  sheet,  and  then  fenced 
it  in  at  each  end,  where  it  abutted  on  two 
highways. 

In  an  action  to  recover  possession  of  the 
land, — 

Held  (affirming  the  decision  of  the  Ex- 
chequer Division),  that  the  presumption  that 
the  soil  to  the  middle  of  a  highway  belongs 
to  the  owner  of  the  adjoining  enclosed  land, 
does  not  apply  whore  such  land  abuts  on 
an  intended  highway  which  has  not  at  the 
time  of  the  conveyance  been  dedicated  to 
the  public. 

Held,  also,  that  the  plaintiff  had  not  been 
dispossessed  by  the  defendant,  nor  had  he 
discontinued  possession  within  the  meaning 
of  section  3  of  the  Statute  of  Limitations. 

Appeal  by  the  defendant  from  a  deci- 
sion of  the  Exchequer  Division  in  a  Spe- 
cial Case  stated  by  an  arbitrator  in  an 
action  brought  by  the  plaintiff,  the  tenant 
for  life  of  all  the  lands  of  which  John 
Leigh  died  seised,  to  recover  possession 
from  the  defendant  of  two  pieces  of  waste 
land  known  as  Grundy  Street  and  Napier 

*  Coram  Cockburn,  C.J. :  BrannrelL  L.J. :  and 
Cotton,  L.  J. 


Place.  Grundy  Street  was  a  narrow  strip 
of  land  running  from  east  to  west  between 
two  highways  called  respectively  Vic- 
toria and  Regent  Road,  and  Napier  Place 
was  a  triangular  piece  of  land  at  the 
south-east  end  of  Grundy  Street  adjoin- 
ing Victoria  Road. 

The  action  was  brought  in  April, 
1876. 

The  Special  Case  stated  that  John 
Leigh  had  contemplated  dedicating  these 
two  pieces  of  land  as  streets,  and  they 
were  marked  as  streets  on  a  plan  which 
was  prepared  with  a  view  to  the  sale  of 
part  of  the  estate  for  building ;  but  they 
were  never  in  fact  used  as  highways. 

Grundy  Street  was  separated  at  the 
west  end  from  Regent  Road  by  posts  and 
rails,  which  both  John  Leigh  and  the  de- 
fendant had  repaired  within  twenty  years 
before  action  brought. 

In  1854  John  Leigh  conveyed  to  the 
defendant  the  piece  of  land  between 
Napier  Place  and  Victoria  Road,  and  ad- 
joining Grundy  Street  on  the  south. 
The  piece  of  land  was  described  as  fol- 
lows : — 

"  All  that  piece  of  land  situate,  lying 
and  being  in  the  township  of  Kirkdale, 
within  the  borough  of  Liverpool,  in  the 
county  of  Lancaster,  and  on  the  east  side 
of  Regent  Road,  south  side  of  Grundy 
Street,  and  west  side  of  Napier  Place,  in 
Victoria  Road,  in  Liverpool  aforesaid, 
bounded  on  the  north  by  Grundy  Street, 
on  the  east  by  Napier  Place,  on  the  south 
in  part  by  land  formerly  of  the  said  John 
Shaw  Leigh,  but  now  belonging  to  the 
Lancashire  and  Yorkshire  Railway  Com- 
pany, and  on  the  remaining  part  by  land 
lately  conveyed  by  the  said  John  Leigh 
to  the  said  James  Jack  on  which  the  said 
James  Jack  hath  erected  an  iron  foundry 
and  other  buildings,  and  on  the  west  by 
Regent  Road  aforesaid ;  and  which  said 
piece  of  land  intended  to  be  hereby 
granted  measures  in  front  to  Regent  Road 
aforesaid  145  feet,  to  Grundy  Street  252 
feet  6  inches,  to  Napier  Place  137  feet  5 
inches,  and  on  the  south  side  thereof  297 
feet  10  inches,  and  containing  in  the  whole 
4,259  square  yards  of  land  or  thereabouts, 
being  the  said  several  dimensions  and 
quantity,  a  little,  more  or  less.  The  shape, 
abuttals  and  dimensions  of  the  said  pieoe 
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of  land  are  more  particularly  shewn  by 
the  plan  thereof  in  the  margin  of  these 
presents." 

The  4,259  square  yards  were  the  total 
contents  of  the  land  south  of  Grundy 
Street,  and  did  not  include  any  portion  of 
the  site  of  that  street. 

In  1857  John  Leigh  conveyed  to  the 
Mersey  Dock  Trustees  the  piece  of  land 
lying  to  the  north  of  the  piece  of  waste 
land  called  Grundy  Street.  The  descrip- 
tion in  that  deed  was  as  follows : — 

"  The  said  John  Shaw  Leigh  doth  by 
these  presents  grant  and  confirm  unto  the 
said  trustees  of  the  Liverpool  Docks,  their 
successors  and  assigns,"  inter  alia,  "  all 
that  piece  or  parcel  of  land  situate  in  the 
township  of  Kirkdale  aforesaid,  bounded 
on  or  towards  the  south  by  a  publio  road 
or  street  called  Grundy  Street,  .... 
together  with  the  free  use  and  enjoyment 
of  all  the  said  streets,  roads  and  passages 
for  all  purposes  in  common  with  all  other 
persons  lawfully  entitled  to  use  the 
same." 

The  total  contents  did  not  include  any 
portion  of  the  site  of  Grundy  Street. 

In  1872  this  piece  of  land  was  conveyed 
by  the  Mersey  Dock  Trustees  to  the  de- 
fendant. 

Immediately  after  the  conveyance  to 
the  defendant  of  the  first-mentioned  piece 
of  land,  he  caused  a  fence  to  be  put  along 
"the  northern  boundary  of  Grundy  Street, 
and  he  erected  a  foundry  and  ironworks 
along  the  southern  boundary  of  Grundy 
Street,  with  windows  looking  out  into 
that  street  and  into  Napier  Place,  and  a 
gateway  leading  into  Napier  Place.  From 
the  time  of  taking  that  conveyance  down 
to  1865,  when  he  enolosed  an  oblong  piece 
of  ground  on  the  south  side  of  Grundy 
Street,  the  defendant,  by  placing  a  quan- 
tity of  old  graving-dock  materials,  screw 
propellers  and  boilers,  and  refuse  from  his 
foundry,  over  the  surface  of  Grundy  Street 
and  Napier  Place,  rendered  them  impass- 
able for  carts  and  horses.  Persons  on  foot 
did,  however,  occasionally  down  to  that 
date  pass  along  Grundy  Street  from  Vic- 
toria Road  to  Regent  Road. 

In  1872  the  defendant  completely  en- 
closed the  pieces  of  land  called  Grundy 
.Street  and  Napier  Place,  on  the  west  and 
east  sides  respectively. 


No  oomplaint  was  made  on  behalf  of 
the  plaintiff  or  her  predecessors  with  re. 
spect  to  any  of  the  defendant's  acts  until 
1875. 

The  arbitrator  found,  if  it  was  a  ques- 
tion of  fact,  that  the  defendant  did  not 
acquire  a  title  by  possession  and  user 
only  to  any  portion  of  the  land. 

The  Exchequer  Division  gave  judgment 
for  the  plaintiff. 

The  defendant  appealed. 

0.  Russell  and  W .  Butler,  for  the  appel- 
lant.— The  defendant  is  entitled  to  the 
soil  of  Grundy  Street.  If  that  street  had 
become  a  highway  repairable  by  the  pub- 
lio, then  the  presumption  would  nave 
been  that  the  soil  of  the  road  usque  ad 
medium  filum  vice  had  passed  to  the  de- 
fendant by  the  conveyance  of  the  land 
along  which  such  road  ran,  and  the  soil 
of  the  whole  of  the  road  where  the  land 
on  both  sides  belonged  to  the  defendant. 
That  presumption  applies  in  this  case,  for 
the  plaintiff  has  not  rebutted  it,  and  he 
did  not  reserve  to  himself  the  property  in 
the  soil  of  the  road.  The  conveyances  in 
the  present  case  pass  the  soil  of  half  the 
road;  for,  as  was  said  by  Willis,  J.,  in 
Simpson  v.  Bendy  (1),  the  "  conveyance 
of  land  described  as  abutting  on  a  road 
passes  a  moiety  of  the  soil  of  the  road, 
unless  there  be  something  to  exclude  it." 
General  words  in  a  conveyance  pass  half 
of  the  highway  in  such  a  case  as  this — 
Berridge  v.  Ward  (2) ;  and  these  prin- 
ciples apply  also  in  the  case  of  private 
ways — Holmes  v.  Bellingham  (3).  If  it 
be  said  that  this  road  was  not  actually 
made  when  the  conveyance  was  executed, 
still  it  was  sketched  out  and  its  boun- 
daries plainly  marked  on  the  plan ;  and 
the  facts  of  this  case  distinguish  it  from 
The  Plumstead  Board  of  Works  v.  The 
British  Land  Company  (4),  for  the  con- 
veyances in  that  case  shewed  an  intention 
not  to  pass  the  soil  of  the  road,  and  that 
case  was  therefore  within  the  principle  of 

(1)  8  Com.  B.  Rep.  N.S.  433,  at  p.  472. 

(2)  .  10  Com.  B.  Rep.  N.S.  400 ;  80  Law  J.  Rep 
CP.  218. 

(3)  7  Com.  B.  Rep.  N.8.  329;  29  Law  J.  Rep. 
OP.  182. 

(4)  44  Law  J.  Rep.  Q.B.  38 ;  Law  Rep.  10  Q.B. 
16. 
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The  Marquis  of  Salisbury  v.  The  Great 
Northern  Railway  Company  (5). 

Words  of  grant  mast  be  taken  in  the 
sense  which  usage  has  applied  to  them, 
and  therefore  when,  the  presumption  of 
law  being  well  known,  a  grantor  grants 
soil  abutting  on  a  road,  he  most  be  taken 
to  intend  to  pass  the  soil  of  the  road 
usque  ad  medium  filum  via — Lord  v.  The 
Bydney  Commissioners  (6). 

If,  however,  the  defendant  is  not  en- 
titled  by  virtue  of  the  conveyances,  still 
he  is  entitled  by  lapse  of  time ;  for  the 
title  of  the  plaintiff  is  barred  by  the  Sta- 
tute of  Limitations,  inasmuch  as  he  has 
been  "  dispossessed  or  discontinued  pos- 
session "  for  more  than  twenty  years  (7). 

HerscheU  (with  him  Qully  and  A.  L. 
Smith),  for  the  plaintiff,  was  first  directed 
to  confine  himself  to  the  second  point,  and 
was  then  stopped  by  the  Court. 

Cockbden,  C.J. — I  am  of  an  opinion 
that  this  judgment  should  be  affirmed. 
I  think  that,  having  regard  to  the  con- 
veyances under  which  the  property  in 
question  has  passed,  the  ordinary  pre- 
sumption of  law  does  not  arise. 

The  ordinary  presumption  is,  that  the 
landowners  on  either  side  of  a  highway 
are  entitled  to  the  soil  of  the  road  which 
runs  through  or  bounds  their  land ;  and 
it  is  founded  on  the  assumption  that  in 
making  a  road  for  public  convenience,  the 
owners  of  the  adjoining  land  have  sacri- 
ficed a  portion  of  their  property  in  order 
to  devote  it  to  public  purposes. 

Such  a  presumption  is  both  reasonable 

(6)  6  Com.  B.  Rep.  N.S.  174 ;  28  Law  J.  Rep. 
OP.  40. 

(6)  12  Moore  P.C.  473. 

(7)  3  &  4  Will.  4.  8.  2,  enacts  that  no  land  or 
rent  shall  be  recovered  bnt  within  twenty  years 
after  the  right  of  action  accrued.  This  is  reduced 
to  twelve  years  by  37  &  38  Vict.  c.  67.  s.  1,  which 
came  into  operation  on  the  1st  of  January,  1879. 

8  &  4  Will.  4.  s.  3,  enacts  that  the  right  to 
bring  an  action  to  recover  land  thall  be  deemed  to 
have  first  accrued  when  the  person  claiming  such 
land  shall,  in  respect  of  the  estate  or  interest 
claimed,  have  been  in  possession  or  receipt  of  the 
profits  of  such  land,  and  shall,  while  entitled 
thereto,  have  been  dispossessed  or  have  discon- 
tinued such  possession  or  receipt,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time 
of  such  dispossession  or  discontinuance  of  posses- 
sion. 


and  useful  when  there  is  any  uncer-tainty 
as  to  the  person  in  whom  the  ownership 
of  the  soil  is  vested. 

I  do  not,  however,  think  that  the  pre- 
sumption arises  here,  because  we  hare  to 
deal  with  a  modern  grant  and  modem 
conveyances :  these  speak  for  themselves, 
and  there  is  no  difficulty  as  to  the  owner- 
ship of  the  soil  of  this  road.  There  is, 
therefore,  no  reason  to  make  any  pre- 
sumption of  law  in  this  case ;  nor  do  I 
think  that  the  grantor  intended  to  divest 
himself  of  the  ownership  in  the  soil  of 
that  land,  which  was  then  waste  land,  al- 
though described  on  a  map  as  an  intended 
street. 

Beliance  hojwever  is  placed  on  the 
Statute  of  Limitations ;  and  it  is  said  that 
the  plaintiff  and  her  predecessors  have 
been  dispossessed  of  the  profits  of  this 
land  for  twenty  years,  and  therefore  that 
the  claim  of  the  plaintiff  is  barred.  It  is 
not  really  suggested  the  plaintiff  has 
been  dispossessed  by  anything,  unless  it  be 
by  the  acts  of  the  defendant ;  and  the  ar- 
bitrator has  decided  that  the  acts  of  the 
defendant  did  not  amount  to  dispossession 
of  the  plaintiff,  and  with  that  finding  I 
agree.  The  plaintiff  did  certainly  not 
intend  to  discontinue  possession  of  the 
land  in  question.  It  was  part  of  the 
scheme  of  the  owners  of  the  land  to  make 
a  street  over  it,  and  to  dedicate  part  of 
their  land  to  the  public.  It  is  clear  that 
this  was  intended  so  to  be  done,  and  the 
acts  of  the  defendant  were  not  done  with 
the  purpose  of  defeating  that  intention. 
What  the  defendant  did  was  to  use  the 
road  as  a  man  would  use  it  who  did  not 
intend  to  commit  a  trespass,  but  who 
availed  himself  of  the  use  of  land  while 
it  was  not  otherwise  used,  and  until  it 
should  be  used  in  the  way  in  which  it  was 
contemplated  by  both  parties  that  it 
should  be  used.  I  am  of  opinion  that  a 
person  does  not  necessarily  discontinue 
possession  of  land  because  he  does  not 
actually  use  it  himself  or  by  his  agent 
The  question  is  one  of  fact,  to  be  settled 
by  the  circumstances  of  each  case;  and 
I  am  of  opinion  that  in  this  case  there 
has  been  no  discontinuance  of  possession, 
and  that  the  right  of  the  plaintiff  to  re- 
cover what  she  seeks  is  in  no  way  statute, 
barred. 
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Beakwsll,  L.J.— I  am  of  the  same 
opinion.  The  first  question  is,  What 
passed  by  these  conveyances  ?  Now,  to 
construe  Or  apply  a  document,  I  think 
that  it  is  always  necessary  to  look  at  the 
snrronnding  facts.  The  rule  is  that  if  I 
say  I  sell  an  estate  at  Dale,  and  that  estate 
is  bounded  by  roads,  then  that  sale  would 
pass  to  the  purchaser  those  roads  usque 
ad  medium  filum  vice.  Again,  if  I  sell  a 
field  at  Dale,  then  the  half  of  a  road  would 
pass  also  if  that  road  bounded  that  field ; 
that  is,  if  a  man  describes  the  limits  of 
the  property  intended  to  be  conveyed,  and 
that  property  abuts  on  a  road,  then  those 
boundaries  do  not  exclude  that  which  he 
intended  to  convey,  and  will  include  the 
road  usque  ad  medium  filum  vice. 

When  these  conveyances  were  executed 
there  was  no  existing  street,  and  I  see  no 
reason  to  suppose  that  the  grantor  in- 
tended to  convey  to  the  grantee  half  of 
the  soil  over  which  he  intended  to  make 
a  street.  Surely  he  could  have  made  this 
street  either  broader  or  narrower  than  he 
perhaps  then  intended  to  do ;  but  if  the 
property  in  the  soil  of  the  intended  street 
passed  by  the  conveyance,  then  the 
grantor  could  in  fact  have  been  prevented 
by  the  grantee  from  making  the  road  at 
all.  I  do  not  think  that  this  can  be  the 
case ;  and  I  think  the  grant  did  not  in- 
clude the  soil  of  the  road  usque  ad  medium 
filum  vice. 

I  do  not  think  that  the  case  is  quite  so 
plain  as  to  the  northern  half  of  the  in- 
tended street ;  but  I  think  that  the  reason 
of  the  thing  is  to  hold  that  the  presump- 
tion to  which  reference  has  been  made 
does  not  apply,  but  to  say  that  the  pro- 
perty granted  is  described  by  metes  and 
bounds.  Suppose  that  the  words  in  the 
conveyance  had  been  "intended  street," 
could  it  then  be  said  that  the  plaintiff  had 
granted  away  the  soil,  and  that  he  could 
be  prevented  from  making  the  street  ?  I 
think  not ;  and  I  am  of  opinion  that  the 
defendant  and  the  dock  trustees  have  no 
title  to  half  the  land  over  which  the  then 
intended  street  has  since  been  made. 

I  think,  further,  that  the  section  of  the 
Statute  of  Limitations  provides  for  two 

Cible  cases.    The  first  is,  where  a  man 
been  dispossessed  of  his  property ;  the 
second,  where  he  has  discontinued  pos- 


session. It  is  difficult  to  suppose  a  case 
of  complete  discontinuance  of  possession 
of  a  house,  for  very  little  would  suffice  to 
shew  a  continuance  of  possession  ;  but  it 
is  conceivable  that  a  man  might,  in  the 
case  of  a  stray  piece  of  land,  go  out  of  it 
and  keep  out  of  it,  and  do  nothing  to  it 
for  twenty  years,  and  so  discontinue  pos- 
session. The  plaintiff  might  have  done  so 
here;  he  might  not  have  repaired  the 
gate,  not  have  offered  to  let,  never  have 
looked  at  it  or  gone  near  it  by  himself  or 
any  agent,  and  then  I  think  he  would 
have  discontinued  possession.  This  is, 
however,  a  question  of  fact,  and  a  fact 
which  it  is  difficult  to  establish  against 
an  owner  of  land.  I  understand  the 
arbitrator  to  have  stated  the  relevant 
facte,  and  to  have  drawn  his  conclusions 
— to  have  said,  if  it  was  a  question  of  fact 
for  him,  that  he  finds  that  the  plaintiff 
has  not  discontinued  possession.  I  do  not 
think  he  is  wrong,  for  it  is  necessary  that 
the  defendant  should  shew  dispossession 
or  discontinuance  of  possession ;  acts  of 
trespass  by  the  defendant  are  not  enough, 
he  must  go  further.  It  is,  however,  in 
evidence  that  the  plaintiff  repaired  a  fence 
within  twenty  years,  and  that  shews  that 
he  has  not  discontinued  possession.  The 
arbitrator  has  found  that  the  defendant 
has  not  so  dealt  with  the  land  as  practi- 
cally to  evict  the  plaintiff,  and  therefore 
I  think  that  there  has  been  no  disposses- 
sion, and  that  the  plaintiff  is  entitled  to 
the  judgment  of  the  Court. 

Cotton,  L.J. — Neither  of  the  two  con- 
veyances purports  in  terms  to  convey  the 
land  in  question  to  the  defendant,  so  that 
he  is  obliged  to  rely  on  the  old  presump- 
tion of  law  which  obtains  in  the  case  of 
roads  the  dedication  of  which  is  of  ancient 
date.  It  is  a  presumption  which  is  well 
known,  clearly  defined,  and  founded  on 
reason ;  it  is  a  presumption  which  applies, 
moreover,  to  existing  roads ;  and  no  case 
has  been  cited  in  which  a  conveyance  of 
land  adjoining  something  which  it  is  in- 
tended to  make  into  a  road  at  some  future 
time  has  been  held  to  pass  the  right  to 
half  the  soil  of  that  road  whea  it  shall  be 
made.  In  such  a  case  the  grantor  still 
retains  the  ownership  of  that  land,  and 
still  retains  over  it  his  rights,  which  have 


Digitized  by 


Google 


224 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


[N.S. 


Leigh  y.  Jack  (App.),  Excb. 

not  been  diminished  by  any  public  rights 
such  as  result  from  the  dedication  of  land 
to  the  public.  The  presumption  of  law 
on  which  reliance  has  been  placed  is  easily 
rebutted ;  and  in  such  a  case  as  the  pre- 
sent I  think  that  many  circumstances 
would  require  to  co-exist  to  establish  the 
presumption.  I  am  of  opinion  that  it  does 
not  arise  where  there  was  only  an  inten- 
tion to  dedicate  a  street  hereafter. 

I  do  not  think  the  case  of  the  land 
which  passed  by  the  second  conveyance  is 
really  different.  The  street  was  not  in 
existence  at  the  time  of  the  conveyance ; 
it  was,  indeed,  marked  out,  but  it  was  not 
made,  nor  was  it  dedicated  to  the  publio 
as  an  existing  highway.  It  is  not  neces- 
sary to  decide  the  question  now,  but  I 
may  say  that  I  do  not  think  that  the  pre- 
sumption wonld  arise  in  the  case  of  land 
laid  ont  for  building  sites  and  sold  in 
plots  bordering  upon  roads  intended  to 
give  access  to  the  houses  when  built. 

As  to  the  question  of  the  Statute  of 
Limitations,  I  am  unable  to  discover  any 
facts  which  can  be  said  to  amount  to  dis- 
possession of  the  plaintiff  by  the  acts  of 
the  defendant.  I  do  not  think  that  the 
plaintiff  can  be  said  to  have  discontinued 
possession.  It  is  not  necessary  that  an 
owner  should  actually  be  in  possession  in 
person,  for  though  absent  he  may  still  in 
the  eye  of  the  law  be  in  possession.  He 
does  not  discontinne  possession  because 
he  does  not  actually  use  or  personally  en- 
joy property,  the  nature  of  which  prevents 
there  being  such  use  or  enjoyment  in  the 
absence  of  the  owner.  It  is  in  every  case 
necessary  to  look  at  the  nature  of  the 
property ;  and  if  that  is  done  in  the  pre- 
sent case,  the  conclusion  is  that  as  the 
acts  of  the  defendant  did  not  oust  the 
plaintiff,  so  also  the  plaintiff  has  not  him- 
self discontinued  possession,  and  therefore 
the  contention  of  the  defendant  fails. 

Judgment  affirmed. 

Solicitors — Sole,  Turner  &  Knight,  agents  for 
Dodge  &  Phipps,  Liverpool,  for  appellant; 
Gregory  &  Co.,  for  respondent. 


[IN  THE  EXCHEQUER  DIVISION.] 
1879  1 

NOV  7    >     THK    S1NGEE  MANUFACTUBHrO 
10  29  '  J  COMPANY  V.  CLABK. 

Pawnbrokers  Act,  1872  (35  &•  86  Tui. 
c.  93)— Bights  of  True  Owner  of  Pledge. 

The  Pawnbrokers  Act,  1872,  which  m 
sect.  25  provides  that "  the  holder  for  tlie  time 
being  of  a  pawn-ticket  shall  be  presumed  to 
be  the  person  entitled  to  redeem  the  pledge, 
and  the  pawnbroker  shall  accordingly  (oh 
payment  of  the  loan  and  profit)  deliver  the 
pledge  to  the  person  producing  the  pawn- 
ticket,  and  he  is  thereby  indemnified  for  to 
doing,"  governs  the  rights  between  pawn- 
broker and  customer  only,  and  the  paten- 
broker  who  delivers  the  pledge  to  the  person 
producing  the  pawn-ticket  is  not  indemni- 
fied against  the  true  owner,  without  whose 
consent  the  pledge  has  been  made,  but  the 
true  owner  is  entitled  to  enforce  his  rights 
at  common  law  by  action. 

Cask  stated  on  appeal  from  the  South- 
wark  County  Court  of  Surrey. 

On  the  16th  of  October,  1878,  the 
plaintiffs  let  a  sewing  machine  to  Elisabeth 
Smith,  who  took  possession  of  the  ma- 
chine, under  a  written  and  signed  agree- 
ment to  pay  the  plaintiffs  a  rent  of  2s.  Qd. 
per  week,  to  keep  the  machine  in  good 
order,  and  not  to  remove  it  from  her 
custody,  with  the  proviso  that  if  she  did 
not  duly  perform  the  agreement  the 
plaintiffs  might  terminate  the  hiring  and 
retake  the  machine. 

No  payment  was  made  under  the  agree- 
ment by  Elizabeth  Smith  to  the  plaintiffs; 
and  it  was  admitted,  on  the  part  of  the 
defendant,  that  at  the  time  in  question 
the  bailment  had  been  determined,  and 
the  plaintiffs  were  entitled  to  the  posses- 
sion of  the  machine. 

On  or  about  the  30th  of  November, 
the  machine  was  pledged  with  the  de- 
fendant in  the  name  of  Brown,  for  a  loan 
under  forty  shillings,  but  whether  by 
Elizabeth  Smith  or  by  some  other  person 
with  or  without  her  consent,  did  not 
appear. 

On  the  9th  of  December,  the  machine 
was  seen  on  the  premises  of  the  defend- 
ant, which  were  licensed  for  the  business 
of  a   pawnbroker,  and  thereupon  the 
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agents  of  the  plaintiffs  served  the  de- 
fendant with  a  written  demand  of  pos- 
session. The  defendant  refused  to  deliver 
up  the  machine  on  the  ground  that  the 
demand  was  not  a  notioe  in  compliance 
with  the  Pawnbrokers  Act,  1872. 

It  was  admitted  that  the  plaintiffs  were 
not  the  holders  of  the  pawn-ticket  relating 
to  the  pledge,  and  did  not  tender  to  the 
defendant  the  amount  of  the  loan  and 
profit  due  upon  the  pledge. 

On  or  about  the  13th  of  January, 
1879,  the  defendant  delivered  the  machine 
to  a  person  producing  the  pawn-ticket 
relating  thereto,  on  payment  of  the  loan 
and  profit.  On  the  22nd  the  plaintiffs 
commenced  this  action  in  trover  and  for 
wrongful  conversion  of  the  machine,  and 
claimed  71.  17*.  as  damages. 

The  County  Court  Judge  gave  judg- 
ment for  the  defendant  with  costs, 
leaving  for  the  opinion  of  the  Court  the 
question  whether  the  action  was  main- 
tainable, notwithstanding  the  provisions 
of  the  Pawnbrokers  Act,  1872. 

Benjamin  (L.  Smith  and  Oandy  with 
him),  for  the  appellants. — The  right  of 
the  plaintiff  to  recover  is  not  taken  away 
by  the  Pawnbrokers  Aot  (35  &  36  Vict, 
o.  93).  That  Act  applies  only  as_  be- 
tween a  pawnbroker  and  his  customer,*and 
not  as  between  a  pawnbroker  and  a  third 
person  whose  goods  have  been  wrong- 
fully pledged.  The  plaintiffs  might  have 
proceeded  under  section  29,  which  provides 
that  "any  person  claiming  to  be  the  owner 
of  a  pledge  but  not  holding  the  pawn- 
ticket .  .  .  may  apply  to  the  pawnbroker 
for  a  printed  form  of  declaration,  which  the 
pawnbroker  shall  deliver  to  him,  and  if 
the  applicant  delivers  back  to  the  pawn- 
broker the  declaration  duly  made  before 
a  Justice  by  the  applicant  and  by  a  person 
identifying  him,  the  applicant  shall  there- 
upon have,  as  between  him  and  the  pawn- 
broker, all  the  same  rights  and  remedies 
as  if  he  produced  the  pawn-ticket."  But 
the  plaintiffs  had  the  option  of  proceeding 
by  action.  Section  30,  whioh  allows  the 
Court  before  which  proceedings  are  taken 
to  order  the  payment  of  the  loan  or  any 
part  to  the  pawnbroker,  applies  to  crimi- 
nal proceedings,  and  assumes  that  the 
pawnbroker  has  been  instrumental  in 
Vol.  49.— Q.B.,  CP.,  &  Exch. 


assisting  the  owner  to  recover  his  pro* 
perty.  These  provisions  do  not  shew 
that  it  was  intended  to  take  away  the 
right  of  action.  The  true  owner  is  not 
bound  to  proceed  under  the  statute,  but 
may  enforce  his  right  at  Common  Law. 
The  statute  could  not  have  intended  to 
force  the  true  owner  to  pay  a  loan  made 
to  his  wrong  doer.  He  cited  Wilkinson 
v.  Kmg  (1),  Packer  v.  Gillies  (2)  and 
Peet  v.  Baxter  (3). 

/.  Broum  (Hollings  with  him). — The 
plaintiffs  ought  to  have  made  the  de- 
claration provided  in  schedule  3.  form  iv. 
"  Declaration  when  pledge  claimed  by 
owner."  This  form  and  the  notes  to  it 
are  made  part  of  the  Act  by  section  3. 
The  note  says  "  unless  this  printed  form 
is  taken  before  a  magistrate  and  declared 
to,  and  signed  and  delivered  back  to  the 
pawnbroker,  the  articles  mentioned  will 
be  delivered  to  any  person  producing  the 
pawn-ticket."  Section  25  provides  that 
"  the  holder  for  the  time  being  of  a  pawn- 
ticket shall  be  presumed  to  be  the  person 
entitled  to  redeem  the  pledge,  and  subject 
to  the  provisions  of  this  Act,  the  pawn- 
broker shall,  accordingly  (on  payment  of 
the  loan  and  profit),  deliver  the  pledge  to 
the  person  producing  the  pawn-ticket,  and 
he  is  thereby  indemnified  for  so  doing." 
The  defendant  has  literally  fulfilled  this 
section,  and  is  entitled  to  the  indemnity. 
Wilkinson  v.  Kmg  (1)  was  a  Nisi  Prius 
case,  briefly  reported,  and  not  taken  to 
the  Court  in  banc.  It  arose  under  a  dif- 
ferent Act  with  different  words.  He 
cited  Burslem  v.  Attenborough  (4)  and 
Vaughan  v.  Watt  (5). 

Oandy,  in  reply. — Section  25  applies 
only  to  persons  entitled  to  redeem  the 
pledge,  and  not  to  persons  who  are  no 
partaeB  to  the  contract  of  pawn. 

Our.  adv.  vuU. 

The  judgment  of  the  Court  (6)  was 
(on  Nov.  20)  delivered  by — 
Hawkins,  J. — The  question  in  this  case 

(1)  2  Campb.  885. 

(2)  2  Campb.  836,  note. 
(8)  1  Stark.  472. 

(4)  42  Law  J.  Hep.  CP.  102. 
(6)  6  Mee.  &  W.  492 ;  0  Law  J.  Rep.  Exch. 
272. 

(6)  Huddleeton,  B. ;  and  Hawkins,  J. 
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is  whether  the  true  owner  of  an  article, 
which  has  without  his  knowledge  or  con- 
sent been  pledged  with  a  pawnbroker  for 
a  sum  under  forty  shillings,  is  entitled, 
in  exercise  of  his  common  law  right,  to 
recover  it  or  its  value  from  the  pawn- 
broker by  action,  notwithstanding  the 
pawnbroker  has  returned  it  to  the  pawner, 
who  has  redeemed  it;  or  whether  his 
common  law  right  so  to  do  has  been  taken 
away  by  the  provisions  of  the  Pawn- 
brokers Act,  1872  (35  &  36  Vict.  c.  93). 
The  facte  being  all  fully  stated  in  the 
special  case,  it  is  unnecessary  to  repeat 
them.  On  the  part  of  the  defendant,  the 
pawnbroker,  it  was  contended  that  he, 
having  delivered  up  the  pledge  to  the  per- 
son who  for  the  time  being  was  the  holder 
of,  and  produced  the  pawnticket,  was,  by 
the  25th  section,  indemnified  for  so  doing 
against  all  the  world,  including,  of  course, 
the  true  owner ;  and  that  the  notice  and 
demand  served  upon  him  whilst  the  pledge 
was  yet  in  his  custody  operated  as  nothing 
in  the  absence  of  sucb  a  declaration  as 
is  prescribed  in  section  29,  and  the  form 
of  which  is  given  (No.  4)  in  the  third 
schedule  to  the  Act.  It  was  not,  and 
could  not  be  denied  that  at  common  law 
the  plaintiffs  would  be  entitled  to  recover. 
They  were  the  owners  of  the  article 
pledged,  and  entitled  to  the  possession  of 
it;  for  the  bailment  to  Smith,  the  pawner, 
was  determined  by  her  pledging  it  to  the 
defendant — see  Cooper  v.  Willomat  (7), 
where  it  was  held  that  on  a  wrongful  sale 
by  a  bailee  to  a  bona  fide  vendee,  the  latter 
was  liable  in  trover  to  the  bailor.  Here, 
instead  of  a  wrongful  sale,  it  was  a 
wrongful  pledge ;  but  the  same  law  ap- 
plies ;  and  the  delivery  back  to  the  pawner, 
after  notice  of  the  plaintiffs'  title  and 
demand,  was  clearly  a  wrongful  conver- 
sion, unless  it  was  protected  by  the  pro- 
visions of  sect.  25 — aeePeet  v.  Baxter  (3), 
Packer  v.  Gillies  (2),  Hoare  v.  Parker 
(8).  In  construing  the  provisions  of  the 
Pawnbrokers  Act,  1872,  some  assistance 
will  be  derived  from  a  clear  understanding 
of  the  relations  between  the  pawner  and 
the  pawnee,  independently  of  all  statutory 
enactment.    In  the  case  of  an  ordinary 

(7)  1  Com.  B.  Rep.  672;  14  Law  J.  Eep.  CP. 
219. 

(8)  2  Term  Eep.  376. 


pledge,  there  is  no  doubt  an  implied 
undertaking  on  the  part  of  the  pledgee  to 
re-deliver  to  the  pledgor  the  article 
pledged  on  payment  by  the  latter  of  the 
sum  advanced,  with  interest;  but:  there 
is,  on  the  other  hand,  an  implied  -under- 
taking on  the  part  of  the  pledgor  that  the 
property  pledged  is  his  own,  or  that  he 
has  the  authority  of  the  owner  to  pledge 
it,  and  that  it  may  safely  be  delivered 
back  to  him.  The  undertaking  on  the 
part  of  the  pledgee  to  re-deliver  is,  how- 
ever, not  an  absolute  one,  but  is  subject 
to  this — that  the  pledgor  has  the  title  he 
warrants  himself  to  have,  and  if  it  turns 
out  that  he  is  not  the  owner,  and  had  no 
authority  from  him  to  pledge,  the  pledgee 
may  restore  the  property  pledged  to  the 
person  lawfully  entitled  to  it — see  Cheese- 
man  v.  Exall  (9).  Further  assistance  to  a 
correct  understanding  of  the  statute  and 
the  intention  of  the  Legislature  will  be 
acquired  by  bearing  in  mind  one  or  two 
matters  of  common  knowledge  relating 
to  pledges  and  pawntickets.  In  the  first 
place,  it  is  a  very  common  occurrence  for 
a  pawner  to  dispose  by  sale  or  gift  of  bis 
pawn-ticket  to  another  person,  with  the 
intention  to  confer  on  the  vendee  or  donee 
a  right  to  redeem  the  article  pledged, 
and  by  the  accidents  of  life  it  constantly 
happens  that  the  pawner  loses  or  acci- 
dentally destroys  his  ticket,  or  has  it 
stolen  or  fraudulently  obtained  from  him. 
It  is  also  a  very  common  practice  for  the 
owners  of  articles  upon  which  they  desire 
to  obtain  loans  to  employ  other  persons  to 
pledge  such  articles  for  them,  in  which 
case  the  person  so  employed,  and  who 
actually  delivers  the  article  to  the  pawn- 
broker, is  in  law  the  pawner,  and  in  bis 
name  the  ticket  is  made  out,  and  it  not 
rarely  happens  that  this  ticket  is  retained 
by  the  pawner,  and  not  delivered  over  to 
the  employing  owner.  It  was  to  meet  such 
and  similar  contingencies  (among  other 
things),  that  the  Pawnbrokers  Act,  1872, 
in  substitution  of  the  Acts  which  pre- 
viously existed  on  the  subject,  was  passed; 
partly  for  the  protection  of  pawnbrokers, 
partly  also  for  the  protection  of  pawners 
and  owners  of  property  pledged.  We  come 
now  to  consider  the  provisions  of  the  sta- 
ts) 6  Exch.  Rep.  841 ;  20  Law  J.  Rep.  Exch. 
209. 
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tute  itself,  in  construing  which  it  must  con- 
stantly be  borne  in  mind  that  it  recognises 
a  clear  distinction  between  the  pawner  of 
goods  and  the  owner  for  whom  or  by 
whose  consent  they  were  pawned.  This 
is  apparent  on  reading  section  12,  which 
makes  it  imperative  upon  the  pawn- 
broker to  keep  such  books  as  are  de- 
scribed in  the  3rd  schedule,  by  refer- 
ence to  which  it  will  be  seen  that  in  the 
pledge-book  (form  No.  1)  the  name  and 
address  of  the  pawner  (who  by  section  5 
is  described  as  "  a  person  delivering  an 
article  for  pawn  "),  and  also  the  name  and 
address  of  the  owner,  "  if  other  than  the 
pawner,"  are  required  to  be  inserted  in 
separate  columns.  It  is  obvious  that  in 
using  the  word  "  owner  "  in  the  form  in 
which  the  pledge-book  is  to  be  kept,  the 
Legislature  contemplated  only  the  owner 
assenting  to  or  on  whose  behalf  the 
pledge  is  made,  for  it  would  be  absurd 
to  suppose  they  would  recognise  the 
taking  by  a  pawnbroker  knowingly  of  a 
pledge  without  the  owner's  assent.  By 
section  14  a  pawnbroker  is  required  to 
give  to  the  pawner  a  pawn-ticket,  and  he 
is  prohibited  from  taking  a  pledge  in 
pawn  unless  the  pawner  takes  the  pawn- 
ticket ;  and  on  reference  to  the  form  of 
ticket  given  in  schedule  3,  it  will  be 
seen  that  the  name  of  the  pawner  is  in- 
serted, and  not  that  of  the  owner.  By 
section  16  every  pledge  is  redeemable 
within  twelve  months  from  the  day  of 
pawning  ;  the  Act  does  not  in  words  say 
by  whom  the  pledge  is  redeemable,  but 
it  is  obvious  that,  prima  facie,  the  pawner 
who  makes  the  pledge  is  the  person  to 
redeem  it,  for  the  contract,  as  we  have 
pointed  out,  is  between  him  and  the 
pawnbroker.  We  now  come  to  section 
25,  upon  which  we  think  great  light  is 
thrown  by  the  matters  to  which  we  have 
adverted.  It  enacts  that  "  the  holder  for 
the  time  being  of  a  pawn-ticket  shall  be 
presumed  to  be  the  person  entitled  to 
redeem  the  pledge,  and,  subject  to  the 
provisions  of  this  Act,  the  pawnbroker 
shall  accordingly  (on  payment  of  the 
loan  and  profit)  deliver  the  pledge  to  the 
person  producing  the  pawn-ticket,  and  he 
is  hereby  indemnified  for  so  doing ;"  and 
is  followed  immediately  by  section  26, 
which  enacts  that  "  a  pawnbroker  shall 
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not  (except  as  in  this  Act  provides)  be 
bound  to  deliver  back  a  pledge  unless 
the  pawn-ticket  for  it  is  delivered  to 
him."  It  is  clear  to  our  mind  that  in 
these  two  sections  the  Legislature  in- 
tended only  to  provide  for  the  delivery 
back  of  the  article  pledged  to  the  per- 
son entitled  to  redeem,  and  as  between 
the  pawner  and  the  pawnbroker  to  com- 
pel the  latter  to  recognise,  in  the  absence 
of  grounds  for  belief  to  the  contrary, 
the  possessor  of  the  ticket  as  the  person 
so  entitled,  and  to  presume  him  to  be 
the  lawful  holder  of  it,  without  further 
investigation  of  his  title ;  and  should  it 
so  happen  that  the  ticket  is  presented 
and  the  pledge  redeemed  by  a  person 
who  has,  in  fact,  no  title  to  the  ticket, 
to  protect  and  indemnify  the  pawnbroker 
against  any  claim  by  the  real  pawner,  or 
anybody  to  whom  he  may  have  trans- 
ferred his  title,  or  the  owner  who  has 
sanctioned  the  pledge.  This  construc- 
tion seems  to  us  to  give  full  effect  to 
and  to  be  the  true  interpretation  of  sec- 
tion 25.  In  our  judgment  that  section 
in  no  degree  affects  an  owner  whose 
property  has  been  pledged  against  his 
will.  He  is  in  no  sense  "a  person  enti- 
tled to  redeem  the  pledge,"  or  privy  to 
the  contract  of  pawn.  His  claim  rests 
on  a  title  paramount,  which  is  unaffected 
by  the  dealing  between  the  pawnbroker 
and  his  customer.  Section  25  does  not 
say  that  the  holder  of  the  ticket  shall  be 
presumed  to  be  the  "  owner,"  but  that 
he  8b all  be  presumed  to  be  the  person 
entitled  to  redeem,  or,  in  other  words, 
the  person  entitled  to  represent  the 
pawner,  whose  title  is  altogether  incon- 
sistent with  that  of  an  owner  whose  pro- 
perty has  been  unlawfully  pledged  against 
his  will.  To  our  mind  it  is  very  clear 
that  the  Legislature  did  not  in  the  sec- 
tions relating  to  the  redemption  of  pledges 
intend  prejudicially  to  affect  the  rights 
of  such  owners  as  we  have  last  referred 
to,  otherwise  a  valuable  jewel  pledged 
for  the  sum  of  five  shillings  or  ten  shil- 
lings by  a  fraudulent  person  without 
title  would,  if  unredeemed  within  a  year, 
become  under  section  17  the  pawnbroker's 
absolute  property — a  state  of  things  too 
monstrous  to  bear  a  moment's  consider- 
tion.     In  the  course  of  the  argument 
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there  was  much  discussion  upon  section 
29  of  the  Act.    In  that  section  we  find 
nothing  militating  against  the  views  we 
have  expressed;  that  section  was,  as 
was  stated  in  the  preamble  to  it,  in- 
tended for  the  protection  of  owners  of 
articles  pawned,  and  of  pawners  not 
having  their  pawn-tickets  to  produce, 
that  is  to  say,  persons  entitled  to  re- 
deem, but  who  for  some  reason  or  other 
are  unable  to  produce  these  tickets  ;  and 
it  points  out  the  machinery  by  which 
this  protection  is  to  be  made  available. 
The  first  words  of  sub-section  1  evi- 
dently contemplate  the  case  of  such  an 
owner  as  the  Act  requires  to  be  named 
in  the  pledge-book  to  which  we  have 
already  referred,  namely,  an  owner  whose 
property  has  been  pledged  by  his  autho- 
rity, and  which,  therefore,  of  course, 
must  be  redeemed  before  the  pawnbroker 

can  be  called  upon  to  deliver  it  back.  It^  WJ**-^- 
18  true  the  section  in  terms  does  not  limit       ft  / 


given  by  that  section  is  limited  to  and 
protects  the  pawnbroker  only  against 
the  pawner,  the  owner  who  has  autho- 
rised the  pledge,  and  all  those  who  claim 
title  nnder  them ;  and  that  none  of  the 
provisions  of  the  statute  were  intended 
to  affect,  nor  do  they  affect,  the  common 
law  right  of  an  owner  of  property  pledged 
against  his  will  who  claims  by  title  para- 
mount to  that  of  the  pawner.  The  appel- 
lants, the  plaintiffs,  are  therefore  enti- 
tled to  our  judgment. 


Judgment  for  appellants; 
appeal. 


Solicitors— J.N.  Maaon,  for  plaintiffs;  C.  Thorp, 
for  defendant. 


its  operation  to  such  owners,  and  we  can 
well  understand  and  appreciate  the  rea- 
sons for  this.  It  probably  is  that  the 
Legislature  had  it  m  view  to  enable  an 
owner  whose  goods  are  pawned  without 
his  authority,  if  he  thinks  fit  so  to  do, 
to  put  himself  in  the  same  position  as  an 
owner  whose  goods  have  been  pawned  by 
his  consent,  that  is  to  say,  to  abandon 
his  legal  right  and  to  adopt  the  pledge, 
and  so  give  himself  a  title  to  redeem  it, 
as  many  a  person  would  doubtless  gladly 
do,  where  an  article  of  value  is  pledged 
for  a  trifling  sum,  rather  than  incur  the 
trouble  and  expense  of  insisting  upon 
his  paramount  title;  but  if  an  owner 
avails  himself  of  this  privilege,  which  it 
is  at  his  option  to  do,  he  must  adopt  the 
machinery  provided  for  him.  We  do 
not  deem  it  necessary  further  to  discuss 
this  section,  in  which  not  a  syllable  is  to 
be  found  indicative  of  any  intention  to 
interfere  with  the  common  law  right  of 
owners  of  property  unlawfully  pledged. 
Sections  30  and  36  appear  to  us  only 
to  afford  additional  protection  to  the 
owners.  After  much  consideration,  we 
have  arrived  at  the  conclusion  that  sec- 
tion 25  justifies  the  pawnbroker  only  to 
this  extent,  namely,  in  treating  the  owner 
of  a  pawnticket  as  the  person  lawfully 
entitled  to  hold  it;  that  the  indemnity 


HILL  AND  OTHERS  V.  TH1  MANA- 
GERS OF  THE  METROPOLITAN 
ASYLUMS  DISTRICT* 


[IN  THE  COUET  OF  APPEAL.] 

(Appeal  from  the  Queen's  Bench  Division.) 

1879. 
Nov.  25, 
26,27, 28. 
Dec.  18. 

Nuisance — Statutory  Authority  to  esta- 
blish Asylums — Power  of  Statutory  Su- 
perior to  sanction  an  Act  resulting  in  a 
Nuisance — Authority  given  by  Statute,  how 
to  be  pursued— Liability  for  Nuisance  of 
Local  Authority  acting  under  direction  of 
Local  Government  Board  —  Small  Pot 
Asylum  under  Metropolitan  Poor  Act,  1867 
(30  Vict.  c.  6). 

A  hospital  for  small  poz  was  erected  by 
the  defendants,  a  body  created  under  the 
Metropolitan  Poor  Act,  1867,  and  the  plan 
pursued  by  them  was  sanctioned  by  the 
Local  Government  Board.  In  an  action  by 
neighbouring  occupiers  for  damages  for  a 
nuxsance,  the  jury  found  that  the  hospital 
was  a  nuisance,  and  that  the  defendants  had 
not  exercised  all  proper  and  reasonable  care 
in  carrying  it  on  : — 

Held,  that  the  defendants  would  not  be 
protected  by  the  sanction  of  the  Local  Oo- 

*  Coram  Bramwell,  L.J.;  Brett,  LJ.;  «4 
Cotton,  W. 
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vernment  Board  if  what  was  sanctioned 
woe  not  legal;  and  that  the  statute  under 
which  the  defendants  acted  did  not  authorise 
the  creation  of  a  nuisance  or  interference 
with  private  rights. 

Appeal  by  the  plaintiffs  from  an  order 
of  the  Queen's  Bench  Division  directing 
a  new  trial. 

Appeal  by  the  defendants  from  the 
judgment  of  Pollock,  B.,  on  farther  con- 
sideration. 

Action  for  damages  and  for  an  injunc- 
tion in  respect  of  an  alleged  nuisance 
resulting  from  the  erection  and  main- 
tenance of  a  small-pox  hospital,  brought 
by  the  owners  of  neighbouring  houses 
against  the  Managers  of  the  Metropolitan 
Asylum  District,  who  are  incorporated 
under  the  Metropolitan  Poor  Act,  1867 
(30  Vict.  o.  6). 

The  jury  found  in  substance  that  the 
hospital  was  a  nuisance,  that  it  caused 
damage  to  the  plaintiffs,  and  that  the 
defendants  did  not  take  sufficient  oare  in 
the  erection  and  management  thereof. 
Pollock,  B.,  gave  judgment  for  the 
plaintiffs. 

The  facts  of  the  case  and  the  findings 
of  the  jury  will  be  found  stated  at  length 
in  the  judgment  of  Pollock,  B.,  on  the 
argument  before  him  on  further  con- 
sideration (reported  48  Law  J.  Rep.  Q.B. 
562). 

The  defendants  obtained  in  the  Queen's 
Bench  Division  a  rule  for  a  new  trial, 
which  was  afterwards  made  absolute. 

The  two  appeals  were  now  heard  to* 
gather. 

HerscheU  (with  him  Bonipas  and  Fin- 
lay),  for  the  plaintiffs. — The  order  of  the 
Queen's  Bench  Division  for  a  new  trial 
should  be  discharged,  for  the  findings  of 
the  jury  are  warranted  by  the  evidence, 
and  the  judgment  entered  on  them  is 
right.  If  the  findings  are  right,  then 
there  can  be  no  legal  justification ;  for 
a  public  body  such  as  the  defendants  are 
cannot  establish  a  nuisance  when  it  has 
no  power  of  offering  compensation  to  those 
whom  it  injures.  A  railway  company  is 
authorised  to  create  some  degree  of  nui- 
sance, and  it  is  compelled  in  carrying  out 
the  provisions  of  its  statute  to  do  as  little 


damage  as  possible,  and  to  give  reason- 
able compensation  for  that  damage.  A 
railway  company  is  authorised  to  make  a 
line  over  a  specified  district;  but  the 
statute  on  which  the  defendants  rely  does 
not  authorise  this  particular  hospital  to 
be  placed  in  this  particular  spot.  Neither 
the  size  of  the  hospital,  nor  the  size  of  the 
site,  nor  the  amount  of  land  surrounding 
it  is  specified,  so  that  this  hospital  does 
not  come  within  the  principle  that, 
where  the  Legislature  authorises  a  named 
thing  in  a  named  place,  any  nuisanoe 
which  follows  is  authorised  and  justified 
by  the  statute.  In  this  case  the  Act  con- 
tains no  provisions  which  would  lead  the 
Court  to  the  conclusion  that  it  contem- 
plated the  creation  of  a  nuisance,  and, 
indeed,  section  7  provides  that  for  "  each 
district  there  shall  be  an  asylum  or  asy- 
lums," so  that  the  Legislature  never  con- 
templated the  erection  of  so  large  a 
hospital  as  this,  or  the  aggregation  of  so 
many  patients ;  and  the  only  ref  erenoe  to 
small  pox  will  be  found  in  section  69. 

The  Legislature  has  only  authorised  the 
managers  to  do  such  things  as  are  com- 
prised within  the  intention  of  the  Aot, 
and  these  too  in  a  lawful  way :  they  could 
not  erect  a  building  so  as  to  block  up  the 
plaintiffs'  ancient  lights,  nor  can  they 
create  any  other  form  of  nuisance. 

It  is  contended  that  the  acts  of  the 
defendants  have  been  authorised  by  and 
were  in  obedience  to  orders  of  the  Poor 
Law  Board,  or  rather  the  Local  Govern- 
ment Board,  which  has  succeeded  to  the 
powers  of  the  Poor  Law  Board ;  but  that 
is  not  so,  for  the  Board  has  only  given 
its  sanction  to  what  the  defendants  pro- 
posed to  do,  so  as  to  enable  them  to  raise 
the  necessary  funds.  The  power  to  take 
land  and  to  provide  asylums  was  vested 
in  the  defendants ;  the  Board  could  not 
specify  the  spot  on  which  the  asylum  was 
to  be  placed,  the  site  was  selected  by  the 
defendants,  and  the  Board  in  a  fetter 
which,  though  somewhat  like  an  order  in 
form,  is  really  only  a  sanction,  approved 
of  their  act.  The  Board  could  do  no 
more  than  this,  for  it  has  no  authority  to 
order  the  defendants  to  do  an  illegal  aot ; 
it  cannot  order  them  to  build  an  asylum 
exclusively  for  small  pox,  it  can  refuse  to 
pass  the  plans ;  but  it  cannot  order  the 
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defendants  to  create  a  nuisance,  or  to  act 
so  as  to  interfere  with  the  rights  of 
others,  nor  can  it  protect  them  when 
they  so  act  even  if  it  should  so  desire. 

There  is  a  clear  distinction  laid  down 
in  the  cases  between  a  general  authority 
to  do  a  general  act  and  a  special  autho- 
rity to  do  a  specified  act,  and  this  will 
be  found  to  be  supported  by  the  judgment 
of  the  Court  of  Appeal  in  The  Attorney. 
General  v.  The  Oolney  Hatch  Lunatic 
Asylum  (1),  The  Queen  v.  The  Bradford 
Navigation  Company  (2),  and  by  Clowes  v. 
The  Staffordshire  Potteries  Waterworks 
Company  (3).  Reliance  is  placed  by  the 
defendants  on  some  dicta  m  Hawley  v. 
Steele  (4),  bat  in  that  case  the  objects  to 
be  attained  were  very  different,  and  they 
could  only  be  attained  in  one  way,  it  is 
therefore  to  be  distinguished ;  moreover, 
there  a  subsequent  statnte  had  been 
passed  recognising  the  use  to  which  the 
land  had  been  put.  The  cases  of  The 
King  v.  Pease  (5),  and  The  Hammersmith 
Railway  Company  v.  Brand  (6),  are  not  in 
favour  of  the  defendants'  contention,  for 
in  those  cases  the  Legislature  had  em- 
powered the  railway  companies  to  con* 
struct  certain  works  according  to  a  defined 
plan  over  certain  defined  lands.  If  the 
right  of  action  by  individuals  for  a  wrong 
be  taken  away,  it  must  be  done  by  express 
words,  and  if  it  is  desired  to  justify  under 
a  statute,  it  must  be  shewn  that  the  pro- 
visions of  the  statute  have  been  strictly 
followed — Jones  v.  The  Festiniog  Railway 
Company  (7). 

The  Attorney-  General  (Sir  John  Holker), 
Willis,  Anderson  and  Proudfoot,  for  the 
defendants. — The  direction  of  the  learned 
Judge  was  faulty  in  that  he  did  not  suffi- 
ciently explain  what  wonld  constitute  a 
nuisance,  nor  did  he  sufficiently  separate 
the  question  of  excess.    It  is  not  suffi- 

(1)  88  Law  J.  Rep.  Chanc.  265;  Law  Rep.  4 
Ch.  App.  146. 

(2)  6  B.  &  8.  631 ;  34  Law  J.  Rep.  Q.B.  191. 

(3)  42  Law  J.  Rep.  Chanc.  107 ;  Law  Rep.  8 
Ch.  App.  125. 

(4)  46  Law  J.  Rep.  Chanc.  782 ;  Law  Rep.  6 
Ch.  D.  621. 

(5)  4  B.  &  Ad.  80. 

(6)  38  Law  J.  Rep.  QB.  265 ;  Law  Rep.  4  E. 
&  I.  App.  171. 

(7)  37  Law  J.  Rep.  Q.B.  214;  Law  Rep.  3  Q.B. 
788. 


cient  that  there  should  be  both  excess 
and  negligence ;  but  it  must  also  be  shewn 
that  SQch  excess  and  negligence  actually 
caused  injary  to  each  of  the  plaintiffs. 

The  judgment  of  the  learned  Judge 
cannot  be  supported,  for  the  defendants 
are  not  liable,  inasmuch  as  they  acted  under 
the  orders  of  the  Board,  and  they  had 
no  option  to  act  in  any  other  way. 

The  managers  are  compelled  by  section 
15  of  30  Vict.  c.  6  to  carry  into  execu- 
tion the  directions  of  the  Board.  By 
section  20  they  are  compelled  to  provide 
such  things  as  the  Board  shall  direct; 
by  section  21  admission  is  to  be  as  the 
Board  directs ;  by  section  22  the  treat- 
ment is  to  be  such  as  the  Board  shall 
direct ;  by  section  25  the  number,  duties 
and  salaries  of  the  officers  shall  be  such 
as  the  Board  directs ;  by  section  15  the 
purchase  or  erection  of  buildings  is  to  be 
made  under  an  order  of  the  Board ;  by 
section  28  the  managers  are  made  subject 
to  the  orders  of  the  Board.  The  whole 
intention  of  the  statute  was  to  make  the 
managers  subject  to  the  Board,  and  every- 
thing that  they  did  was  done  in  pursuance 
of  orders  issued  by  the  Board. 

The  Attorney-General  v.  The  Oolney 
Hatch  Lunatic  Asylum  (1)  is  not  an  au- 
thority against  the  defendants,  for  in  that 
case  there  was  a  way  in  which  the  statute 
might  have  been  carried  out  without  the 
creation  of  a  nuisance ;  nor  is  Clowes  v. 
The  Staffordshire  Potteries  Waterworks 
Company  (3),  for  in  that  case  also  there 
would  have  been  no  nuisance  if  the  Act 
had  been  properly  carried  out.  Hawley 
v.  Steele  (4),  although  not  an  express 
authority  in  point,  supports  the  view  for 
which  the  defendants  contend.  The  King 
v.  Pease  (5)  shews  that  where  a  statute 
authorises  an  act  to  be  done  without  any 
qualification,  it  must  be  taken  to  contem- 
plate and  to  justify  any  interference  with 
private  rights  which  may  result  from  the 
carrying  out  of  the  provisions  of  the 
statute,  and  the  same  conclusion  is  to  be 
drawn  from  Vaughan  v.  The  Taff  Vale 
Railway  Company  (8)  and  The  Hammer- 
smith Railway  Company  v.  Brand  (6). 

If  the  Board  had  power  to  make  the 

(8)  5  Hurl.  &  N.  679 ;  29  Law  J.  Rep.  Exch. 
247. 
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orders  under  which  the  defendants  acted, 
then  the  defendants  cannot  be  liable,  as 
the  remedy  of  the  plaintiffs,  if  any,  most 
be  against  the  Board.  If,  however,  the 
discretion  as  to  the  number  of  districts 
and  asylums  was  not,  by  virtue  of  sections 
7  and  8,  placed  in  the  Board,  then  there 
must  be  a  discretion  in  the  defendants, 
and  if  they  have  honestly  exercised  that 
discretion,  to  the  best  of  their  powers,  in 
carrying  out  the  provisions  of  the  statute, 
they  cannot  be  held  liable  for  damages 
which  may  result  from  their  acts — Boulton 
v.  Crowther  (9),  Sutton  v.  Olarke  (10), 
The  Grocers  Company  v.  Donne  (11),  The 
King  v.  TJie  Poor  Law  Commissioners  (12). 
HerscheU,  in  reply. 

Our.  adv.  vult. 

Bbamwsll,  L.J.  (on  Dec.  18). — I  would 
begin  by  saying  that  this  case  has  given 
me  a  great  deal  of  trouble,  and  that  I 
have  found  it  a  very  difficult  case  to  deal 
with  in  a  satisfactory  manner.  If  a  new 
trial  could  be  had  without  trouble,  ex- 
pense and  annoyance,  I  should  certainly 
be  anxious  to  grant  one.  It  is  impossible 
to  deny  that  a  great  many  things  have 
been  brought  forward  which  are  well 
worthy  of  consideration,  and  which  were 
not  thoroughly  sifted  at  the  trial,  not- 
withstanding the  careful  summing  up  of 
the  learned  Judge.  But  a  new  trial 
cannot  be  had  for  nothing,  and  thus  it  is 
that  one  is  chary  of  making  a  rule  ab- 
solute for  a  new  trial.  I  am  of  opinion 
that  there  has  been  no  misdirection  by 
the  learned  Judge ;  he  put  every  question 
that  it  was  desired  he  should  put. 
Doubtless,  to  these  questions,  the  jury 
have  found  answers  which  are  favour- 
able to  the  plaintiffs,  and  this  might, 
in  fact,  lead  to  some  difficulty  in  the 
assessment  and  apportionment  of  da- 
mages. Was  the  hospital  per  se  a  nui- 
sance to  the  plaintiffs — that  is,  was  the 
aggregation  of  500  small-pox  patients  in 
one  spot  an  appreciable  danger  to  the 
health  of  the  persons  whose  residences 
adjoined  the  hospital  ?    That  is  the  ques- 

(9)  2  B.  &  C.  703  ;  2  Law  J.  Rep.  K.B.  139. 

(10)  6  Taunt  29. 

(11)  8  Bing.  N.C.  34 ;  5  Law  J.  Bep.  CP.  307. 
U2)  6  Ad.&£.54. 


tion,  in  truth,  left  by  Pollock,  B.,  to  the 
jury,  and  I  have  no  doubt  they  so  under- 
stood it.  The  jury  found  that  the  mere 
collection  of  the  patients  was  a  nuisance, 
and  that  it  diminished  appreciably  the 
healthiness  of  the  plaintiffs'  premises. 
We  have  to  consider  whether  that  finding 
is  satisfactory.  [His  Lordship  reviewed 
at  length  the  evidence,  and  continued.] 
Now  the  verdict  comes  before  us,  some- 
what discredited,  from  the  Divisional 
Court,  and  it  is  impossible  to  say  that  it 
is  satisfactory;  and,  therefore,  I  think 
there  should  be  a  new  trial.  The  appeal 
of  the  plaintiffs  from  the  rule  granted  by 
the  Queen's  Bench  Division  must  be  dis- 
missed, or  rather,  as  I  think,  it  should  be 
allowed,  unless  the  defendants  pay  the 
oosts  of  the  former  trial  to  the  plaintiffs, 
and  then  the  defendants  can  have  a  new 
trial.  I  feel  strongly  that  the  defendants 
ought  to  have  given  certain  evidence  or 
admitted  certain  evidence  as  to  the  way 
in  which  the  hospitals  at  Stock  well  and 
Homerton  were  conducted,  which  would 
have  gone  a  long  way  to  shew  which  way 
the  truth  was  as  to  the  effect  of  these 
hospitals,  and  I  am  disposed  to  think 
that,  as  they  substantially  suppressed 
that  evidence,  we  are  granting  a  new 
trial  for  their  benefit  and  in  their  favour ; 
and,  therefore,  they  ought,  as  a  condition 
of  having  the  appeal  of  the  plaintiffs  dis- 
missed, to  pay  to  the  plaintiffs  the  costs 
of  the  first  trial. 

If,  as  the  defendants  contended,  they 
are  in  any  event  entitled  to  the  judgment 
of  the  Court,  there  would  be  no  use  in 
granting  a  new  trial ;  but  I  have  a  clear 
opinion  that  if  it  is  plainly  shewn  that 
the  hospital  causes  an  appreciable  nui- 
sance to  the  neighbours,  then  the  defen- 
dants have  no  defence  at  law,  and  cannot 
claim  to  be  protected  by  the  Act  of  Par- 
liament. 

The  intention,  purpose  and  effect  of 
the  statute  is  merely  to  empower  that 
to  be  done  which  it  contemplates  may  be 
done,  without  creating  any  liability  on  the 
part  of  those  who  establish  the  hospital. 
The  statute  does  not  create  any  fresh 
rights  in  the  managers  or  in  the  Board 
against  the  public.  It  does  not  give  the 
managers  any  power  to  create  a  nuisance 
so  as  to  injure  any  person.    It  authorises 
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the  establishment  of  asylums,  it  nowhere    gen  to  do  what  they  Bare 
authorises  the  establishment  of  small-pox 
hospitals ;  it  says  in  effect  that 


it  says  in  effect  that  the 
managers  may,  not  that  they  shall  or 
must,  receive  small-pox  patients  in  asy- 
lums ;  that  is  so  far  as  they  can  do  so 
without  danger,  and  if  they  cannot  do 
that  without  creating  a  nuisance,  then 
they  must  not  do  it  at  all. 

I  think  it  was  said  that  under  section 
18,  which  provides  that  the  Board  may 
direct  a  workhouse  to  be  altered  as  they 
think  fit,  and  then  to  be  used  as  an  asylum, 
the  managers  might  erect  a  building  so  as 
to  obscure  ancient  lights  ;  but  I  am  clearly 
of  opinion  that  they  could  not  do  so,  and 
that  the  effect  of  the  statute  is  to  give 
them  power  to  do  what  it  enables  them 
to  do,  if  they  can  do  it  without  injuring 
anybody.  It  was  also  urged  that  the 
managers  had  done  nothing  but  obey 
the  orders  of  the  Local  Government 
Board ;  but  that  Board  never  ordered  them 
to  take  such  and  such  steps,  it  only  sanc- 
tioned the  expenditure  and  raising  of 
money,  and  even  if  it  had  so  ordered  the 
managers,  such  an  order  would  have  been 
ultra  vires  and  of  no  effect,  if  what  they 
authorised  would  result  in  a  nuisance  to 
private  persons. 

Brett,  L.J. — I  agree  in  all  that  the 
Lord  Justice  has  said,  except  in  so  far  as 
his  judgment  deals  with  the  question  of 
costs.  I  object  to  the  order  that  the 
defendants  should  pav  the  costs  of  the 
former  trial  to  the  plaintiffs.  I  object  on 
principle,  and  I  must  say  with  all  defe- 
rence that  the  order  appears  to  me  to  be 
illogical,  unprecedented,  and  of  bad  ex- 
ample, and,  therefore,  as  it  seems  to  me, 
unjust ;  unprecedented  since  the  Common 
Law  Procedure  Act  was  passed,  and  a  re- 
turn to  what  has  been  especially  abro- 
gated, and  to  my  mind  undesirable  and 
nkely  to  form  a  bad  precedent. 

Cotton,  L.J. — I  agree  with  all  that 
Bramwell,  L.J.,  has  said.  I  think  that 
all  that  the  statute  effected  was  that 
it  gave  power  to  the  managers  to  do  for 
all  London  in  the  aggregate  what  before 
each  parish  or  union  could  do  separately 
for  itself.  I  do  not  find  any  power  given 
by  the  terms  of  the  Act  to  the  mana* 


do  what  they  have  dome.  If 
the  statute  had  given  the  managers 
power  to  establish  a  hospital  of  this  par- 
ticular nature  in  a  particular  place,  then 
I  think  that  the  managers  would  not  be 
liable  if  they  managed  the  hospital  with 
due  care,  even  thongh  nuisances  re- 
sulted. No  such  power,  however,  is 
given;  the  power  that  is  given  is  not  & 
power  to  the  managers  as  against  the 
public,  but  a  power  as  against  the  rate- 
payers to  raise  the  money  necessary  to 
carry  out  the  statute.  The  managers 
have  no  power  to  interfere  with  private 
rights. 

I  do  not  think,  and  a  reference  to 
section  53  confirms  this  view,  that  it  was 
intended  to  give  the  Metropolitan  Asy- 
lums Board  any  greater  powers  or  rights 
than  were  possessed  by  the  vestries  and 
unions  which  they  replaced  and  to  the 
powers  of  which  they  succeeded. 

Appeal  of  the  plaintiffs  dismissed,  <m 
the  condition  of  the  defendants  pay- 
ing to  them  the  costs  of  the  former 
trial.  Appeal  of  the  defendants  dis- 
missed. 


Solicitors— Biflchoff,  Bompaa  &  Co.,  for  pUintiffl; 
Few  &  Co.,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIYISION.] 

1879      f  THB  QUBKN»  °"  ti*  prosecution 
jv    2   <     of  REDFERN  (respondent),  v. 
'   '   (_    white  (appellant). 

Publti  Health  Act,  1875  (38  &■  39  VicL 
c.  55),  stations.  116, 117— Sale  of  Meat  un- 
fit for  Human  Food—  Seizure  by  Inspector- 
Condemnation  by  Justice — Eight  of  Owner 
to  be  heard. 

[For  the  report  of  the  above  case,  see 
49  Law  J.  Rep.  M.C.  19.] 
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[IN  THE  OOUBT  OP  APPEAL.] 
,q7q         J"  PHILLIPS   V.  THE    LONDON  AND 
■p.       -,'m    <       BOOTH      WESTERN  RAILWAY 
W8C1/-    [  COMPART.* 

Damages — Personal  Injuries- — Railway 
Company — Breach,  of  Contract  of  Carriage 
— Measure  of  Damages — Directum  to  Jury. 

The  right  direction  to  a  jury,  who  have 
to  assess  damages  in  an  action  for  personal 
injuries  sustained  in  a  railway  accident  by 
a  professional  man  making  a  large  income, 
is  that,  in  respect  to  the  plaintiff's  money 
loss,  they  should  not  attempt  to  arrive  at 
an  absolute  or  mathematically  accurate 
compensation,  but  should  give  a  fair  and 
reasonable  compensation,  taking  into  con- 
sideration the  amount  of  his  income  when 
the  injuries  were  sustained,  the  length  of 
time  he  has  been  deprived  of  that  income, 
the  probability  of  his  having  continued  to 
earn  it  if  he  had  not  been  injured,  the  pro- 
spect of  his  being  able  to  earn  anything  in 
the  future,  and  all  the  other  circumstances 
of  the  ease. 

The  distinction  between  such  a  case  and 
the  case  of  Hadley  v.  Baxendale  (9  Exch. 
Rep.  841 ;  23  Law  J.  Rep.  Exoh.  179) 
pointed  out 

This  was  an  action  to  recover  damages 
for  severe  personal  injuries  sustained  in 
a  railway  accident  by  the  plaintiff,  who 
was  a  physician  making  a  large  income. 

The  case  had  been  twice  tried.  At  the 
first  trial,  before  field,  J.,  and  a  special 
jury,  the  jnry  found  for  the  plaintiff,  with 
7,0002.  damages. 

A  rale  nisi  for  a  new  trial,  on  the  ground 
that  the  damages  were  inadequate,  was 
then  obtained  and  made  absolute  in  the 
Queen's  Bench  Division,  reported  48 
Law  J.  Bep.  Q.B.  693  ;  and  this  decision 
was  affirmed  on  appeal. 

At  the  second  trial,  before  Lord  Cole- 
ridge, C.J.,  and  a  special  jnry — 

Lord  Coleridge,  C.J.,  in  summing  up 
the  case  first  pointed  out  that  the  negli- 
gence of  the  company  was  not  disputed, 
and  that  the  only  question  left  was  that  of 
assessment  of  damages,  and  directed  the 
jury  to  give  such  compensation  as,  under  all 

*  Coram  BramweU,  LJ. ;  Brett,  L.J. ;  and  Cot- 
ton, L.J. 

Vot,  49.— Q.B.,  CP.  &  Exch. 


the  circumstances  of  the  case,  they  thought 
was  fair  and  reasonable ;  that  the  question 
was  one  of  common  sense  and  of  fact ; 
that  it  was  not  expected  or  intended  that 
the  jury  should  give  an  absolute  or  per. 
feet  oompensation,  and  it  was  impossible 
to  do  so  because  of  the  elements  of  doubt 
and  uncertainty  which  existed  in  all  of 
these  cases  as  to  whether  the  person 
injured  might  not  wholly  or  in  some 
degree  recover,  and  common  experience 
shewed  that  persons  very  seriously  in- 
jured in  railway  accidents  often  did  re- 
cover. That  the  jury  were  to  give  fair 
and  liberal  damages,  because  there  could 
be  no  second  assessment  of  damages,  but 
they  were  not  to  give  excessive  damages, 
because  there  was  no  means  of  altering 
them  if  it  turned  out  that  the  jury  had 
been  deceived ;  that  the  fair  and  reason- 
able amount  to  be  given  was  to  be  made  up 
by  taking  several  ingredients  into  consider- 
ation. There  was  the  pain  and  suffering, 
and  the  loss  and  damage,  present  and 
future,  sustained  by  the  injured  person. 
In  estimating  the  money  loss,  there  was 
in  the  present  case  the  loss,  at  any  rate, 
for  two  years  of  the  plaintiff's  business. 

After  summing  up  the  evidence  which 
had  been  given  as  to  what  the  plaintiff's  in- 
come was  at  the  time  of  the  accident,  Lord 
Coleridge,  referring  to  nine  instances  of 
large  special  fees  paid  to  the  plaintiff  by 
particular  patients  during  the  three  years 
immediately  before  the  accident,  said,  that 
he  did  not  see  at  all  why  the  confidence  of 
the  gentlemen  who  made  those  large  pay- 
ments should  diminish,  or  their  gene- 
rosity, or  why  they  should  be  the  only 
nine  people  in  the  world  who  did  those 
things,  or  why,  if  they  ceased  to  do  them, 
they  should  not  be  succeeded  by  others 
equally  generous,  but  that  the  jury  were 
to  give  the  matter  such  weight  as  they 
thought  fit.  Subject  to  that  observation 
the  income  came  to  about  5,0002.  a  year. 

Lord  Coleridge  then  proceeded  to  deal 
with  the  question  of  the  plaintiff's  future, 
and  minutely  summed  up  the  medical 
evidence  in  the  case,  as  to  the  chances  of 
his  being  able  to  resume  his  profession 
or  of  his  enjoying  tolerable  health,  and 
concluded  by  Baying  that  he  left  it  to  the 
jury,  under  all  the  circumstances  of  the 
case,  to  give  snch  fair  and  reasonable 
2H 
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compensation  to  the  plaintiff  as  they 
thought  the  facts  warranted. 

The  jury  assessed  the  damages  at 

16,0002. 

The  defendants  moved  in  the  Common 
Pleas  Division  for  a  rule  nisi  for  a  new 
trial  on  the  grounds  of  misdirection  and 
that  the  damages  were  excessive. 

The  Common  Pleas  Division  having 
refused  the  rule, 

Serjeant  BaUantine  (J.  Browne  and 
Dugdale  with  him),  now  moved  for  a  rule 
nisi  for  a  new  trial  in  the  Court  of  Appeal 
upon  the  same  grounds. — Lord  Coleridge 
misdirected  the  jury  in  pointing  out  that 
the  plaintiff  had  already  suffered  two  years' 
loss  of  income.  Inoome  ought  not  to  be 
taken  as  the  basis  npon  which  damages 
are  assessed.  The  position  of  the  plaintiff, 
independently  of  his  professional  income, 
should  have  been  taken  into  account  in 
reduction  of  damages.  It  was  proved  in 
evidence  that  he  had  an  income  of  3,000Z. 
a  year  apart  from  his  practice.  It  is 
irrational  and  anomalous  that  railway 
companies  who  are  compelled  to  charge 
uniform  rates  for  carriage  of  passengers, 
should  be  liable  to  these  enormous 
damages,  if  the  person  injured  happens 
to  be  making  a  large  income.  The  action 
is  founded  on  a  breach  of  the  contract  of 
carriage ;  the  company  have  no  notice 
that  they  are  carrying  a  person  in  the 
position  of  the  plaintiff,  and  the  principle 
of  Hadley  v.  Bazendale  (1)  ought  to  be 
applied  to  these  cases,  namely,  that  the 
damages  are  too  remote  as  being  such 
as  were  not  in  the,  contemplation  of 
the  parties  to  the  contract.  See  also 
Mayne  on  Damages,  3rd  ed.  p.  19,  and  the 
judgment  of  Cockhurn,  C.J.,  in  Hobbe 
v.  The  London  and  South  Western  Railway 
Company  (2),  where  the  general  principle 
is  stated.  If  the  plaintiff's  income  at  the 
time  of  the  accident  ought  not  to  have 
been  considered  as  a  basis  of  compensation 
the  damages  given  were  excessive,  and  if 
the  income  can  be  so  considered,  there 
was  still  a  misdirection  in  telling  the  jury 
that  they  might  take  into  account  the 

(1)  9  Exch.  Rep.  341 ;  23  Law  J.  Rep.  Exch. 
179. 

(2)  44  Law  J.  Rep.  Q.B.  49 ;  Law  Rep.  10  Q.B. 
111. 


(App.\  Q.B. 
special  fees  in  estimating  the  income. 
These  fees  were  exceptional  payments  not 
likely  to  recur,  and  ought  to  have  been 
entirely  disregarded. 

Bramwell,  L.J. — I  am  of  opinion  that 
there  should  be  no  rule  in  this  case.  I 
will  deal  with  the  last  objection  first 
Lord  Coleridge  is  supposed  to  have  told 
the  jury  that  they  must  take  5,0002.  as 
the  plaintiffs  -net  income,  and  not  make 
any  deduction  for  the  income  said  to  be 
precarious  because  made  up  of  special 
emoluments.  If  Lord  Coleridge  had  said 
so  I  think  it  would  be  inaccurate,  because 
it  would  be  fairly  open  to  the  jury  to 
refuse  to  reckon  in  the  special  fees  in  ar- 
riving at  the  average  income,  as  being 
casualties  which  might  not  happen  again. 
On  the  other  hand  I  think  it  is  equally 
wrong  to  say  that  the  special  fees  ought 
to  be  altogether  excluded  from  considera- 
tion. I  am  quite  certain  that  the  pos- 
sibility and  probability  of  their  recurrence 
ought  to  be  considered.  Although  a 
physician  who  has  received  special  fees 
of  5002.  may  be  unable  to  designate  any 
other  patient  who  will  give  him  another 
500Z.  the  probability  is  that  in  the  course 
of  his  life  he  will  have  not  only  one,  but 
many  other  similar  fees.  But  Lord  Cole- 
ridge did  not  tell  the  jury  not  to  take 
into  account  the  precarious  nature  of 
these  fees.  In  one  passage  of  the  summing 
up  he  says,  "  I  do  not  see  at  all  why,  I 
will  not  say  the  wisdom,  but  why  the 
confidence  of  the  gentlemen  who  make 
these  large  payments  should  diminish,  or 
their  generosity ; "  and  he  finishes  in  this 
way,  "  I  really  do  not  see  why  these 
should  be  the  only  nine  people  in  the 
world  who  do  these  things,  and  who 
will  continue  to  do  them,  and  why,  if  they 
cease  to  do  so,  they  should  not  be  suc- 
ceeded by  others  equally  generous,  but 
you  must  give  it  such  weight  as  you. 
think  fit.  Subject  to  that  observation, 
it  oomes  to  this,  that  the  income  is  about 
5,0002.  a  year."  So  that  Lord  Coleridge 
did  not  withdraw  the  precarious  nature 
of  these  fees  from  the  consideration  of 
the  jury  but,  if  I  may  say  so,  dealt  with 
it  with  perfect  propriety  in  the  summing 
up. 

As  to  the  main  question,  if  we  could 
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not  guess  the  ground  upon  whioh  the  jury 
proceeded,  I  should  say  there  was  nothing 
so  extraordinarily  wrong  in  what  they  had 
done,  as  to  induce  us  to  disregard  the 

J'  aions  of  Lord  Coleridge  and  the  Judges 
the  Common  Pleas  Division  who  are 
all  satisfied  with  the  verdict.  But  I  do 
not  think  we  ought  to  dispose  of  the  case 
in  that  way,  because  we  can  thoroughly 
well  judge,  as  my  brother  Ballantine  in- 
rites  us  to  do,  on  what  principle  the  jury 
proceeded.  They  gave  the  plaintiff  three 
years'  income  at  the  rate  of  5,0002.  a  year, 
and  the  rest  of  the  damages  for  his 
pain  and  suffering.  I  cannot  say  that  I 
think  that  wrong.  On  the  contrary,  I 
think  it  is  at  the  least  right.  They 
ooght,  at  any  rate,  to  have  given  him  as 
muoh,  the  only  misgiving  I  have,  is. 
whether  they  ought  not  to  have  given 
him  more.  Now  what  is  the  proper 
direction  to  give  in  a  case  of  this  descrip- 
tion? I  think  the  direction  given  by 
Lord  Coleridge  in  the  present  instance  is 
the  usual  and  proper  one.  It  is  the 
common  form  of  summing  up,  whioh, 
after  trying  a  very  great  number  of  these 
cases,  I  never  knew  questioned  until 
now ;  and  it  is  this :  "  You  must  give 
the  plaintiff  a  compensation  for  his  money 
loss.  You  must  give  him  a  compensation 
for  his  pain  and  suffering.  Of  course  it 
is  almost  impossible  for  you  to  do  what  can 
strictly  be  called  '  compensate '  him,  but 
you  must  take  a  reasonable  view  of  the 
case,  and  consider  under  all  the  circum- 
stances what  is  the  fair  sum  to  be  given 
him."  I  think  that  is  the  stereotyped 
form  in  which  these  directions  are  given 
to  juries.  As  an  instance,  one  continually 
has  the  case  of  some  unfortunate  labourer 
who  has  received  an  injury  which  has 
kept  him  out  of  work  for,  say  six 
months.  He  says :  "  I  was  making  25a. 
a  week  when  the  injury  was  done." 
Then  you  tell  the  jury,  "  That  is  twenty- 
six  weeks  at  25«.  a  week."  Then  he 
says :  "  For  ten  weeks  more  I  have  been 
able  to-earn  10s.  a  week."  You  tell  the 
jury, "  that  is  ten  times  15«."  Perhaps  he 
adds:  "I  shall  not  get  into  full  work 
again  for  twenty  weeks';  and  you  tell  the 
jury,  "that  is  twenty  times  10*."  Then 
something  is  added  for  his  doctor's  ex- 
penses, and  in  that  way  you  arrive  at  a 
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sort  of  compensation  for  his  pecuniary 
loss.  In  the  case  of  a  professional  man, 
and  where,  perhaps,  you  can  get  at  no 
definite  term  during  which  the  plaintiff 
will  be  unable  to  work,  you  direct  the 
jury :  M  You  must  consider  for  yourselves 
how  long  this  gentleman  will  be  incapa- 
citated from  carrying  on  his  profession, 
and  you  must  give  him  compensation  in 
reference  to  that."  Of  course,  it  is  at  all 
times  open  to  you  to  say :  "  Possibly  the 
labourer  might  not  have  been  able  to  get 
work,"  or,  "  Possibly  the  professional  man 
might  have  lost  patients."  All  these 
contingencies  (if  they  properly  arise) 
ought  to  be  taken  into  account  and  pre- 
sented to  the  jury;  but  after  all  the 
fundamental  direction  is :  "  Give  the 
man  a  fair  and  reasonable  compensation 
for  his  pecuniary  loss."  I  have  always 
understood  that  to  be  the  right  direction, 
and  I  never  heard  it  questioned  until 
now.  To  say  the  truth,  I  do  not  see 
that  wrong  and  anomaly  in  it  which  my 
brother  Ballantine  has  pointed  out.  It 
is  said  to  be  unreasonable  that,  where 
two  passengers  are  carried  at  the  same 
fare,  one  of  them  if  injured  is  a  man  who 
will  recover  10,000/.  against  the  company, 
and  the  other,  if  injured,  will  only  re- 
cover 1.000Z.  It  may  be  unreasonable 
as  respects  the  passengers  inter  se,  but  it 
is  not  unreasonable  between  the  company 
and  the  public.  The  company  have  taken 
their  powers  upon  certain  conditions,  and 
one  of  them  is,  that  if  they  break  their 
contracts  to  use  due  diligence  to  carry 
safely  and  securely,  they  shall  make  com- 
pensation to  persons » inj  ured  by  reason  of 
the  breach.  If  one  man  who  has  paid  a 
half-crown  fare,  recovers  l,000i.  from  the 
company,  and  another  man  who  has  paid 
a  half-crown  fare,  recovers  10,000Z.,  the 
legitimate  conclusion  perhaps  may  be 
that  as  respects  the  two  passengers  inter 
aef  the  one  who  recovers  l,000i.  may 
have  paid  too  much  for  his  ticket,  and 
the  one  who  recovers  10,0002.,  too  little, 
but  between  them  they  have  paid  that 
which  will  compensate  the  company  for 
the  risk  they  run  of  becoming  liable  to 
passengers.  Perhaps  if  the  legislature 
thought  fit  to  interfere  and  hmit  the 
liability  of  railway  companies  for  very 
large  amounts,  they  ought,  at  the  same 
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time,  to  interfere  and  diminish  the  fares 

Skid,  part  of  which  is  insurance  money, 
owever  it  is  not  neoessary  to  trouble 
ourselves  with  that  consideration.  The 
defendants  have  entered  into  a  contract 
to  use  dne  diligenoe  to  carry  safely  and 
securely.  They  have  broken  that  con- 
tract and  they  most  indemnify  the  person 
with  whom  they  contracted  in  a  fair  and 
reasonable  way  for  the  loss  they  have 
occasioned  to  him. 

I  may  point  oat  in  conclusion,  what  to 
my  mind  is  the  ntter  dissimilarity  between 
this  case  and  that  of  Hadley  v.  Baxendale 
(1).  There  there  was  delay  in  the  de- 
livery of  a  chattel,  and  the  plaintiff 
claimed  certain  damages — not  done  to 
the  chattel  itself  but  consequential  upon 
the  delay  which  he  had  proved.  Here 
the  damages  claimed  are  done  to  the 
individual  carried,  and  not  damages  in 
consequence  of  his  non-arrival  at  a  par- 
ticular place  at  a  particular  time.  The 
analogy  would  apply  more  to  the  case  of 
goods  of  a  different  value  than  to  con- 
sequential damages  for  delay,  as  in  Had- 
ley v.  Baasendale  (1).  The  Carriers  Act 
allows  railway  companies  to  charge  some 
additional  sum  for  insurance  on  a  decla- 
ration being  made  of  the  value  of  certain 
goods,  but  there  are,  of  course,  many 
classes  of  goods  not  within  the  Act,  and 
though  of  different  values,  those  goods 
are  carried  at  the  same  rate. 

I  have  gone  into  these  different 
matters  which  are  perhaps  not  of  mnoh 
consequence,  because  the  whole  effect  of 
our  judgment  is  that  the  set  form  of 
summing  up  has  been  observed  in  the 
present  case,  and  there  is  no  ground  for 
supposing  that  the  jury  have  given  any- 
thing as  damages  beyond  what  that  sum- 
ming up  authorises  and  directs.  I  think, 
therefore,  we  must  refuse  this  rule. 

Brett,  L.J. — I  think  we  are  bound  to 
refuse  this  rule.  After  the  almost  in- 
numerable number  of  times  we  have  had 
to  consider  the  question,  I  can  have  no 
doubt  that  the  direction  in  this  case  was 
right  according  to  the  recognised  rule  of 
law.  The  action  is  for  the  breach  of  a 
contract  to  use  due  diligence  to  carry 
a  person  safely  and  securely.  The  dam- 
ages are  to  be  damages  for  breach  of 


(4pp.),  Q.B. 
that  contract.  Now  the  fundamental 
proposition  no  doubt  is  that  yon  are  to 
give  the  person  as  nearly  as  possible 
damages  which  will  compensate  him  for 
the  breach,  and  the  injury  which  results 
from  it.  The  injury  is  a  complicated  one. 
It  is  an  injury  to  the  body  and  an  injury 
to  him  by  reason  of  a  pecuniary  loss. 

Now  there  has  been  for  years  a  re- 
cognised rule  of  leaving  this  question  of 
amount  of  damages  to  the  jury.  In  the 
present  case  Lord  Coleridge  left  it  in  this 
form — that  the  damages  were  to  be  such 
compensation  as,  under  all  the  circum- 
stances of  the  case,  the  jury  thought 
were  fair  and  reasonable,  and  to  that  he 
added  afterwards  that  the  jury  must  not 
attempt  to  give  an  absolute  perfect  com- 
pensation with  regard  to  the  money  loss. 
Now  I  apprehend  that  both  these  propo- 
sitions are  correct  and  true,  and  that  the 
reason  why  that  general  mode  of  leaving 
the  question  is  right,  is  that  human  in- 
genuity has  not  been  able  to  formulate  a 
more  correct  proposition.  If  you  try  to 
make  a  more  perfect  proposition  you  are 
sure  to  state  something  whioh  is  wrong 
or  omit  something  whioh  ought  to  be 
stated.  As  to  the  second  part  of  the 
proposition — the  caution  to  the  jury — 
the  law  is  settled  by  authority,  because 
in  Rowley  v.  The  London  Sf  North  Western 
Railway  Company  (2),  in  a  Court  of 
Error  it  was  held  wrong  to  toll  the  jury 
that  they  could  or  ought  to  try  to  make  an 
absolute  compensation.  By  that  I  ap- 
prehend was  meant  a  perfectly  mathe- 
matical or  arithmetical  compensation. 
And  the  reason  of  that  decision  was  that 
it  was  impossible  for  them  to  have  all  the 
circumstances  before  them  whioh  would 
enable  them  to  make  such  compensation. 
In  that  case  the  Lord  Chief  Baron  tried 
to  direct  the  jury  to  a  perfect  compen- 
sation by  telling  them  to  calculate  an 
annuity  whioh  would  produce  for  a  cer- 
tain number  of  years,  or  for  such  years 
as  they  might  think  necessary,  such  a 
sum  as  the  plaintiff  was  making  yearly. 
The  Court  thought  that  direction  wrong, 
because  in  attempting  to  make  so  perfect 
a  compensation,  the  jury  would  neces- 
sarily be  leaving  out  a  number  of  cir- 
cumstances which  ought  to  be  considered, 
and  which  no  human  ingenuity  and  no 
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evidence  would  bring  before  them.    I  am 
strongly  of  opinion  that  that  decision 
was  right. 

Then  as  to  the  direction  that  the  com- 
pensation  must  be  snch  as,  under  all  the 
circumstances  of  the  case,  was  fair  and 
reasonable.  I  say  that  has  been  the 
recognised  mode  of  summing  up,  because 
it  is  impossible  to  make  a  better  one.  A 
Judge  would  not  be  sufficiently  assisting 
a  jury  if  he  left  that  bare  proposition  to 
them.  He  is  obliged  to  point  out  some 
of  the  circumstances  which  they  are  to 
take  into  consideration ;  and  in  consider- 
ing the  injured  person's  pecuniary  loss  I 
cannot  doubt,  where  the  loss  is  said  to  be 
by  a  person  haying  a  professional  or 
trading  income,  that  one  of  the  principal 
factors  to  be  considered  is  what  is  that 
income.  The  defendants'  counsel,  taking 
a  view  absolutely  the  converse  of  the 
decision  in  Rowley  v.  The  London  8f  North 
Western  Railway  Company  (2),  says  that 
the  jury  ought  not  to  take  the  income 
into  account  at  all.  That  would  be 
strange  indeed.  It  seems  to  me  clear  that 
they  must  take  the  income  into  account, 
but  the  question  is,  how  ?  Now  if  Lord 
Coleridge  had  told  them  in  this  case  as  a 
matter  of  law,  that,  but  for  the  accident, 
the  plaintiff  would  have  made  5.000Z.  a 
year  during  the  time  he  was  disabled,  I 
should  have  thought  the  direction  wrong, 
because  although  the  plaintiff  is  still 
alive,  a  thousand  circumstances  might 
have  prevented  him  making  that  income 
if  he  had  remained  well.  But  Lord 
Coleridge  did  not  so  direct  the  jury.  He 
told  them  they  would  have  to  consider 
what  was  the  average  income  the  plaintiff 
had  been  making ;  that  the  company  had 
thrown  no  real  doubt  upon  the  plaintiff's 
evidence  that  he  had  practically  been 
making  5,0002.  a  year;  and  that  unless 
they  could  see  circumstances  which  in  any 
probability  would  have  made  that  income 
less,  they  might  well  take  it  that  plaintiff 
would  have  made  that  income  during  the 
time  he  was  disabled.  I  apprehend  that 
was  right.  Lord  Justice  Bramwell  has 
pointed  out  generally  the  way  in  which  a 
working  man's  earnings  are  to  be  dealt 
with.  But  you  deal  with  them  in  the  way 
(2)  42  Lav  J.  Rep.  Exch.  163;  Law  Rep.  8 
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he  has  described  on  the  assumption  that 
there  are  no  circumstances  which  would 
have  prevented  the  working  man  earning 
the  same  wages  during  the  time  he  was 
disabled.  If,  for  instance,  the  railway 
company  could  shew  that  the  plaintiff 
worked  in  a  mill  in  Lancashire,  and  that 
all  the  Lancashire  mills  from  the  time  of 
the  accident  to  the  trial  had  been  closed, 
the  jury  ought  to  consider  that  fact,  and 
say  whether  he  could  have  earned  the 
25«.  per  week.  As  to  compensation  for 
money  loss  in  the  time  to  come,  supposing 
there  had  been  no  accident,  there  are  a 
thousand  circumstances  which  might  have 
prevented  the  plaintiff  from  earning  a 
fixed  income.  He  would  be  subject  to 
the  ordinary  illnesses  of  life  and  to  the 
ordinary  vicissitudes  of  trade,  and  when 
you  come  to  consider  all  the  circumstances, 
of  which  evidence  cannot  possibly  be 
given,  it  is  beyond  the  region  of  practical 
life  that  an  accurate  arithmetical  com- 
pensation can  be  given.  No  doubt  the 
jury  are  wrong  if  they  do  not  consider 
those  circumstances  as  upon  the  doctrine 
of  chances.  You  cannot  give  evidence 
of  them,  and  a  Judge  can  only  leave  it 
at  large  to  the  jury,  telling  them  that  all 
these  circumstances  and  possible  chances 
must  be  taken  into  account,  and  that 
they  most  give  what  twelve  men  of  or- 
dinary sense  consider  fair  and  reasonable 
compensation,  without  attempting  to 
make  it  an  absolute  and  accurate  ma- 
thematical compensation. 

I  agree  that  it  is  a  wrong  direction  to 
tell  the  jury  that  the  proved  income  is 
the  basis,  in  the  sense  that  it  is  the 
only  basis,  of  compensation.  But  Lord 
Coleridge  did  not  so.  direct  them.  He 
only  told  them  that  it  was  a  fact  or  one  of 
the  circumstances  (to  my  mind  in  estimat- 
ing the  money  loss  it  is  the  main  circum- 
stance) which  is  to  be  taken  into  ac- 
count. Therefore  that  objection  is 
founded  upon  an  incorrect  supposition  of 
what  the  direction  was. 

It  is  said  there  is  an  anomaly  because 
one  small  petitioner,  who  paid  the  same 
fare  as  another  person  making  a  large 
professional  income,  would  receive  500Z., 
whereas  the  other  receives  15,0002.  for 
the  same  accident  and  the  same  personal 
injury.   But  though  the  personal  injury 
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is  the  same  to  both,  the  pecuniary  loss  is 
not.  The  small  practitioner  would  per- 
haps lose  300Z.,  whilst  the  large  one  lost 
13,0002.  I  think  it  is  right  to  say,  that 
to  a  working  man  and  a  person  of  great 
wealth  yon  should  give  the  same  amount 
for  personal  injuries,  if  the  pain  and 
suffering  is  the  same.    You  should  also 

S"ve  to  each  of  them  the  expenses  they 
ive  actually  incurred,  but  with  ,  respect 
to  the  pecuniary  loss  you  give  to  each  of 
them  as  reasonably  and  nearly  as  you 
can  something  to  repay  the  loss  actually 
sustained.  I  can  see  no  anomaly  or 
injustice  in  this  manner  of  leaving  cases 
to  the  jury.  The  fundamental  reason 
for  this  mode  of  summing  up  I  have 
always  understood  to  be  that  a  more 
accurate  definition  cannot  be  given,  and 
the  law  does  not  require  an  impossibility. 
I  think,  therefore,  that  the  way,  and 
the  only  way,  Judges  must  leave  the 
question  to  the  jury  in  the  future,  is  the 
way  in  which  they  have  for  so  many 
years  left  it  in  the  past. 

Cotton,  L.  J. — I  agree  that  there  should 
be  no  rule.  The  plaintiff  having  es- 
tablished his  right  to  a  judgment  against 
the  company,  is  entitled,  by  way  of  dam- 
ages, to  a  fair  compensation  for  his  suffer- 
ing and  also  for  his  money  loss.  The 
misdirection  complained  of  here  is  with 
respect  to  the  latter,  and  the  defendant's 
contention  came  to  this,  that  in  estimating 
the  compensation  the  plaintiff's  income 
must  be  entirely  disregarded.  That  is  as 
much  as  to  say,  that  in  estimating  what 
is  the  money  loss,  you  should  leave  out  of 
sight  altogether  that  which  constitutes  the 
money  loss,  namely,  the  loss  of  income 
which  the  plaintiff,  but  for  the  accident, 
would  have  earned,  and  was  prevented 
by  the  accident  from  earning.  In  my 
opinion  it  is  impossible  to  disregard  the 
income  if  you  are  to  estimate  the  money 
loss.  The  question  still  remains,  whether 
or  not  the  income  was  properly  taken 
into  account  in  this  case.  I  will  state 
my  view  of  how  it  ought  to  be  taken  into 
account.  You  cannot  by  any  mathe- 
matical process  or  rule  of  three  sum 
arrive  at  a  fair  compensation  for  money 
loss,  but  taking  the  income  you  must 
look  at  its  nature,  the  probability  of  its 


continuance,  how  far  it  depends  on  favour, 
how  far  on  exertion  which  may,  or  may 
not,  be  carried  on  for  long,  and  having 
taken  into  consideration  all  the  circum- 
stances affecting  it,  say  what  is  a  reason- 
able sum  to  be  awarded  as  compensation. 
A  jury,  of  course,  would  -  not  give  the 
amount  of  his  income  as  an  annuity  for 
the  rest  of  the  plaintiff's  life,  nor  assume 
that  the  income  would  always  continue  as 
it  did  at  a  particular  time,  but  the  income 
must  necessarily,  in  my  opinion,  be  taken 
as  a  basis,  if  not  the  basis,  of  the  com- 
pensation. Lord  Coleridge  told  the  jury, 
"  You  must  give  a  fair  compensation  for 
money  loss."  He  laid  before  them  all 
the  evidence  relating  to  the  income  and 
to  the  special  fees,  and  said  they  must 
consider  whether  the  plaintiff's  evidenoe 
was  a  fair  representation  of  what  the 
income  was  and  was  likely  to  be.  In  my 
opinion  it  would  have  been  wrong  to 
exclude  the  special  fees  entirely  from 
consideration,  because  when  a  man  has 
arrived  at  such  a  position  in  his  profes- 
sion as  to  have  very  large  special  fees 
paid  to  him,  it  is  certainly  for  the  jury  to 
consider  whether  he  will  not  receive  them 
for  the  future.  I  think  Lord  Coleridge 
left  the  question  of  income  properly  to 
the  jury.  It  was  urged  in  argument 
that  in  estimating  the  damages,  the 
fact  that  the  plaintiff  had  an  income 
independently  of  his  income  should  be 
taken  into  account.  I  think  that  is  not 
so.  It  does  not  make  the  money  loss  any 
less  that  the  plaintiff  has  an  independent 
income.  It  ought  in  my  opinion  to  be 
considered  with  respect  to  his  suffering, 
because  he  may  suffer  very  much  more 
from  bodily  injury  when  he  is  deprived 
of  all  means  of  support,  and  so  unable 
to  provide  for  himself  that  which  will 
materially  alleviate  his  sufferings. 

Bide  refused. 


Solicitors — Hargrove  &  Co.,  for  plaintiff; 
M.  H.  Hall,  for  defendants. 
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1879.  1 

NOV.  29.    I  IBVINE  AND  COMPANY  V.  WATSON 

1880.  f  AND  SONS. 

Jan.  12.  J 

Principal  and  Agent — Sale  of  Goods — 
"Undisclosed  Principal — Payment  by  Prin- 
cipal to  Broker — Recourse  of  Seller  to 
Principal. 

Where  a  broker ',  acting  within  the  scope 
of  his  authority,  buys  goods  for  his  prin- 
cipal, and  the  seller  knows  that  the  goods 
are  bought  for  a  principal,  but  does  not  know 
the  name  of the  principal, — Held,  by  Bow  en, 
J.,  that  the  principal  cannot  discharge  him- 
self from  liability  to  pay  the  seller,  by  set- 
tling with  the  broker,  unless  such  delay  has 
intervened  between  the  day  fixed  for  pay- 
ment in  the  contract  and  the  date  of  such 
settlement  as  may  reasonably  lead  to  the 
inference  that  the  seller  no  longer  looks  to 
the  credit  of  the  principal. 

This  was  an  action  by  the  plaintiffs, 
merchants  at  Liverpool,  to  recover  from 
the  defendants,  merchants  at  Leeds,  the 
price  of  eleven  casks  of  palm  oil,  bought 
for  the  defendants  by  Messrs.  Conning  & 
Go.  as  brokers.  The  case  came  on  for 
trial  before  Bo  wen,  J.,  and  was  reserved 
by  him  for  further  consideration.  The 
facta  are  fully  set  out  in  the  judgment, 
but  the  question  involved  was  chiefly 
whether  the  defendants  as  undisclosed 
principals,  who  had  paid  Conning  &  Co. 
before  any  claim  was  made  by  the  plain- 
tiffs, could  be  required  to  pay  over  again 
to  the  plaintifls;  Conning  &  Co.  having 
meanwhile  failed. 

HerscheU  and  Kennedy,  for  the  plain- 
tiffs.— In  this  case  the  defendants  having 
employed  Conning  to  buy  for  them,  made 
them  their  agents.  Such  employment  as 
brokers  gave  Conning  authority  to  enter 
into  the  contract  for  the  defendants,  and 
created  a  privity  between  vendor  and 
purchaser.  That  being  so,  the  vendor 
could  sue  the  purchaser.  This  reduces 
the  case  to  the  question  of  how  far  pay- 
ment by  the  purchaser  to  his  broker  before 
notice  of  who  the  vendor  is,  will  relieve 
him  from  liability.  There  is  no  authority 
that  it  will,  and  it  is  treated  as  an  open 


question  by  Blackburn,  J.,  in  Armstrong 
v.  Stokes  (1).  In  Campbell  v.  HassaU 
(2),  the  brokers  were  brokers  for  both 
parties,  but  even  then  it  was  held  that 
payment  mnst  be  made  strictly  according 
to.  the  terms  of  the  contract.  Here  pay- 
ment was  not  made  so  as  to  discharge  the 
defendants  even  if  the  broker  had  autho- 
rity to  receive  payment  under  the  con- 
tract. 

They  cited  also  Sykes  v.  Giles  (3)  ; 
Williams  v.  Evans  (4)  ;  Barker  v.  Green- 
wood (5). 

Gully  and  Orompton,  for  the  defen- 
dants.— The  facts  here  shew  that  the 
plaintiffs  sold  to  Conning  &  Co.,  not  to 
the  defendants.  Though  it  was  said  that 
they  were  buying  for  a  principal,  yet  no 
name  was  mentioned  or  asked  for,  and 
applications  for  payment  were  made  to 
Conning  as  being  absolute  purchaser. 
But  even  if  this  is  to  be  treated  as  a  sale 
to  an  undisclosed  principal,  yet  the  de- 
fendants having  before  claim  made  paid 
the  price  to  Conning  for  the  plaintiffs,  are 
no  longer  liable  within  the  judgment  of 
Thompson  v.  Davenport  (6),  which  ex- 
pressly excepts  from  the  rule  laid  down 
as  to  the  liability  of  the  principal,  the 
case  where  the  principal  has  paid  the 
agent,  or  where  the  state  of  the  accounts 
between  the  agent  and  principal  would 
make  it  unjust  that  the  seller  should  call 
on  the  principal.  The  same  doctrine  is 
upheld  in  Smyth  v.  Anderson  (7). 

They  cited  also  Higgins  v.  Senior  (8). 

Our.  adv.  vult. 

Bowen,  J.  (on  Jan.  12).— The  plaintiffs 
in  this  case  are  merchants,  carrying  on 
business  in  Liverpool.  The  defendants 
are  merchants  at  Leeds.  The  action  is 
brought  to  recover  from  the  defendants 
the  price  of  eleven  casks  of  old  Calabar 
palm  oil.    It  is  not  denied  that  the 

(1)  41  Law  J,  Rep.  Q.B.  263 ;  Law  Rep.  7 
Q.B.  598. 

(2)  1  Stark.  283. 

(8)  6  Mee.  &  W.  645 ;  9  Law  J.  Rep.  Exch.  106. 
(4)  86  Law  J.  Rep.  Q.B.  111 ;  Law  Rep.  1  Q.B. 
862. 

(6)  2  You.  &  C.  Exch.  418. 

(6)  9  B.  &  C.  78. 

(7)  7  Com.  B.  Rep.  89 ;  18  Law  J.  Rep.  CP.  109. 

(8)  8  Mee.  &  W.  884 ;  11  Law  J.  Rep.  Exch.  1 99. 
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defendants  have  had  the  oil,  but  the  defen- 
dants resist  the  claim  on  the  ground  that 
the  plaintiffs  sold  it,  not  to  the  defendants 
bnt  to  Messrs.  Conning  &  Co.,  from  whom 
the  defendants  purchased  it,  and  the 
defendants  also  maintain  that,  even  sup- 
posing Conning  and  Co.  to  have  been 
agents  and  brokers  of  the  defendants, 
and  to  have  effected  the  purchase  as 
brokers  and  agents,  the  plaintiffs  never- 
theless are  precluded  from  suing  the 
defendants  as  undisclosed  principals  for 
the  price,  the  defendants  having  in  the 
meantime,  and  before  any  claim  was  made, 
paid  Conning  &  Co.  for  the  goods  in  ac- 
ceptances discounted  at  once  by  Conning 
&  Co.  The  case  was  heard  before  a 
special  jury  and  myself  at  Liverpool, 
when  after  the  examination  of  Mr.  Ir- 
vine, one  of  the  plaintiff's  firm,  the  jury 
was  by  consent  discharged  and  the  case 
was  reserved  for  further  consideration 
before  myself,  liberty  being  reserved  to 
the  Court  to  draw  reasonable  inferences 
of  fact.  The  material  facte  of  the  case  are 
as  follows :— On  the  10th  of  March,  1879, 
the  defendants  gave  to  Conning  &  Co. 
the  order  for  the  oil  in  question  in  a 
letter  of  that  date,  of  which  the  following 
is  the  material  extract : — "  To  Messrs. 
John  Conning  &  Co.,  Maroh  10th,  1879. 
We  noticed  last  week  that  palm  oil  was 
very  low.  If  you  can  buy  Old  Calabar  at 
about  312.  to  312.  5a.  yon  may  secure  us 
about  a  score  casks,  including  them  in 
the  same  draft  as  the  tallow.  Tours 
truly,  James  Watson  &  Sons."  On  the 
12th  of  March,  two  days  after  this  letter, 
the  manager  of  John  Conning  &  Co. 
went  to  Mr.  James  Irvine,  one  of  the' 
plaintiffs'  firm,  and  purchased  eleven 
casks.  He  told  Mr.  Irvine  that  he  wanted 
the  casks  for  a  principal  in  the  country, 
but  nothing  further  was  said  about  such 
principal.  A  contract  was  thereupon 
made  and  reduced  into  writing  as  follows : 
— "Messrs.  John  Conning  &  Co.  We  have 
this  day  sold  to  you  the  following  goods. 
[Then  followed  enumeration  of  the  goods 
and  price.]  Customary  allowances  and 
public  sale  conditions.  Payment  cash 
(or  before  delivery,  if  required),  allowing 
2£  per  cent,  discount,  p.  James  Irvine 
&  Co.,  W.  Geikie."  The  public  sale  con- 
ditions  referred  to  in  this  document  are 


the  public  sale  conditions  of  January, 
1871,  of  the  Liverpool  general  brokers, 
the  3rd  and  6th  of  which  are  as  follows : 
— "3.  Brokers  purchasing  shall  be  re- 
sponsible as  principals  unless  they  declare 
the  name  of  the  principals,  such  name 
being  deemed  satisfactory  by  the  selling 
broker,  not  later  than  four  o'clock  on  the 
day  of  the  sale  or  at  the  time  of  the  sale 
if  after  that  hour.  6.  Payments  to  be 
made  as  at  present  customary,  and  if 
required  upon  delivery.  The  delivery  of 
part  shall  not  be  considered  delivery  of 
the  whole." 

Having  effected  the  contract,  Messrs. 
Conning  &  Co.  wrote  to  the  defendants 
on  the  12th  of  March  as  follows :— "  We 
have  succeeded  in  getting  you  about  ten 
tons  fine  old  Calabar  oil  at  311.  5*.,  and 
are  forwarding  all  in  acoordanoe  with 
your  instructions."  It  appears  not  to  be 
infrequent  in  the  oil  trade  to  require 
payment  of  a  portion  of  the  price  before 
delivery.  But  it  is  not  invariable,  and 
in  the  present  case  no  such  demand  was 
made.  It  is  also  not  infrequent  after 
delivery  to  allow  three  or  four  days'  grace 
before  insisting  on  payment,  but  this  is 
not  a  matter  of  universal  practice  or  of 
right,  but  of  courtesy,  depending  in  each 
case  upon  the  will  of  the  parties.  Deli- 
very of  eight  of  the  casks  was  given  by 
the  plaintiffs  to  Conning  &  Co.  on  the 
13th  of  March,  and  of  the  three  remaining 
casks  on  the  15th.  Exclusive  of  the 
question  of  the  days  of  grace  the  price  of 
eight  of  the  casks  became  payable  on 
the  13th,  and  of  the  remainder  on  the 
15th  of  March.  Upon  the  15th  of  March 
the  defendants  paid  Conning  &  Co.  for 
the  oil  by  their  acceptance,  which  was 
received  on  the  17th  and  discounted  on 
the  same  day.  On  or  about  the  same  day 
an  invoice  misheaded  the  12th  of  March 
was  forwarded  by  Conning  &  Co.  to  the 
defendants,  a  copy  of  which  is  as  follows: 
—"Liverpool,  12th  of  March,  1879. 
Contract  Messrs.  John  Watson  and 
Sons,  bought  per  John  Conning  &  Co. 
Payment  cash,  less  24  per  cent.  Eleven 
casks  of  palm  oil."  [Then  followed  par- 
ticulars of  the  casks  and  price.]  Mo 
application  was  made  by  the  plaintiffs  to 
any  one  for  payment  until  about  the  17th 
or  18th  of  March.   On  or  about  the  17th 
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or  18th  of  March  the  plaintiffs  applied 
personally  to  Conning  &  Go.  for  payment. 
Written  applications  for  payment  not 
unaccompanied  in  the  end  with  threats 
were  subsequently  made  by  the  plaintiffs 
to  Conning  &  Co.  on  the  21st  of  March, 
and  between  that  date  and  the  25th.  On 
the  27th  of  March  Conning  &  Co.  stopped 
payment,  and  on  the  28th  of  March,  1879, 
application  was  for  the  first  time  made 
by  the  plaintiffs  to  the  defendants  in  a 
letter  of  that  date.  The  defendants 
replied  that  they  had  paid  Conning  &  Co. 
for  the  oil,  and  repudiated  all  liability  to 
the  plaintiffs,  whereupon  this  action  was 
brought.  Whether  Messrs.  Conning  & 
Co.  were  the  agents  of  the  defendants  to 
make  the  contract  whioh  they  made,  or 
to  bind  the  defendants  thereby,  is  a  ques- 
tion of  fact.  I  think  they  had  the  defen- 
dants' authority  to  do  so.  The  letter  of 
the  10th  of  March  appears  to  me  to  be  an 
order  to  buy  for  and  on  behalf  of  the 
defendants  in  the  way  in  which  a  broker 
may  properly  be  requested  to  buy,  namely, 
in  his  own  name,  but  still  as  a  broker 
and  for  a  principal  behind.  This  is 
exactly  what  Conning  &  Co.  did,  and  I 
think  that  they  had  authority  to  and  did 
bind  the  defendants  by  that  contract,  the 
terms  of  which  were  cash,  less  2£  per 
cent,  discount,  or  before  delivery,  if  re- 
quired. The  next  question  is  whether 
anything  has  happened  to  exonerate  the 
defendants  from  liability  under  this  con- 
tract. 

There  are  two  classes  of  sales  through 
an  agent  to  an  undisclosed  principal 
which  it  is  necessary  to  distinguish. 

1.  Where  the  seller  supposes  himself  to 
be  dealing  with  a  principal,  but  discovers 
afterwards  that  he  has  been  selling  to  an 
agent,  and  that  there  is  an  undisclosed 
principal  behind,  the  law  allows  the  seller 
to  have  recourse  on  such  discovery  to  the 
nndisclosed  principal,  provided  always, 
see  per  Lord  Tenterden,  C.J.,  and  Bay- 
ley,  J.,  in  Thompson  v.  Davenport  (6),  that 
the  principal  has  not  meanwhile  paid  the 
agent,  or  that  the  state  of  accounts  be- 
tween the  principal  and  agent  does  not 
render  it  unjust,  ».«.,  inequitable,  that  the 
seller  should  any  longer  look  to  the  prin- 
cipal for  payment.  This  statement  of  the 
proviso  which  relieves  the  nndisclosed 
Vol.  49.— OB.,  CP.  &  Exch. 


MICHAELMAS  1879  to  MICHAELMAS  1880. 


241 


principal  in  certain  cases  from  all  neces- 
sity to  pay  the  seller,  was  thought  by 
Parke,  B.,  and  the  other  Judges  in  Heald 
v.  Kenworthy  (9),  to  be  too  large  without 
forther  explanation,  and  they  expressed 
the  view  that  the  only  case  in  which  the 
seller  under  such  circumstances  was  pre- 
cluded from  having  recourse  to  the  undis- 
closed principal  when  discovered,  was 
when  the  seller  by  some  conduct  of  his 
own  had  misled  the  principal  into  paying 
or  settling  with  his  agent  in  the  interim. 
The  principal,  such  is  the  reasoning  of 
the  Court  of  Exchequer,  has  originally 
authorised  his  agent  to  create  a  debt,  and 
the  principal  cannot  be  discharged  from 
the  debt  unless  the  seller  has  estopped 
himself  by  his  conduct  from  enforcing  it 
against  him.  The  Court  of  Queen's  Bench 
in  Armstrong  v.  Stokes  (1),  do  not  adopt 
this  narrower  version  of  Lord  Tenterden's 
and  Mr.  Justice  Bayley's  proviso.  They 
revert  to  the  wider  language  used  by 
Lord  Tenterden,  C.J.,  and  Bayley,  J.,  in 
Thompson  v.  Davenport  (6),  and  it  must 
now  be  taken  to  be  the  law  that  a  seller 
who  has  given  credit  to  an  agent,  be- 
lieving him  to  be  a  principal,  cannot  have 
recourse  against  the  undisclosed  princi- 
pal, if  the  principal  has  bona  fide  paid  the 
agent  at  a  time  when  the  seller  still  gave 
credit  to  the  agent,  and  knew  of  no  one 
else  except  him  as  principal. 

2.  The  present  case  is  one  that  belongs 
to  a  distinct  but  analogous  class.  At  the 
time  of  the  dealing  in  the  goods  the  seller 
was  informed  that  the  person  who  came 
to  buy  was  buying  for  a  principal,  but 
was  not  told  and  did  not  ask  who  that 
principal  was,  nor  anything  further  about 
him.  Thompson  v.  Davenport  (6)  is  the 
leading  authority  to  shew  that  in  such  a 
case  where  no  payment  or  settlement  in 
account  between  the  undisclosed  principal 
and  his  agent  has  intervened,  the  seller 
may  afterwards  have  recourse  to  the 
undisclosed  principal.  But  what  if  the 
undisclosed  principal  has  meanwhile  in- 
nocently paid  or  settled  with  his  agent  ? 
If  indeed  such  payment  or  settlement  is 
the  result  of  any  misleading  conduct  on 
the  part  of  the  seller,  then  no  doubt  the 


76. 


(9)  10  Exch.  Rep.  739;  24  Law  J.  Rep.  Exch. 
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general  principle  alluded  to  in  Reald  v. 
Kenworthy  (9)  would  equally  apply,  and 
the  seller  could  no  longer  pursue  his 
remedy  against  the  man  he  had  misled. 
But  is  this  the  only  proviso,  or  must  a 
wider  proviso  still  in  the  present  class  of 
cases  be  engrafted  on  the  statement  of 
the  rule,  similar  to  the  proviso  as  finally 
sanctioned  in  Armstrong  v.  Stokes  (1)  ? 
The  case  of  Armstrong  v.  Stokes  (1)  was 
a  case  in  which  at  the  time  of  the  sale 
exclusive  credit  had  been  given  by  the 
seller  to  the  agent  who  bought  in  his  own 
name  as  principal.  In  the  present  in- 
stance  the  agent  bought,  it  is  true,  in  his 
own  name,  but  held  out  to  the  seller  the 
additional  advantage  of  the  credit  of  an 
unnamed  principal  behind.  What  differ- 
ence to  the  liability  of  the  principal  does 
this  make  P  It  is  obvious  that  when,  as 
in  Armstrong  v.  8toket  (1),  the  seller  deals 
exclusively  with  the  agent  as  principal, 
the  seller  sells,  knowing,  if  his  buyer  turns 
out  to  have  a  principal  behind  him,  the 
principal  will  have,  at  all  events,  been 
justified  in  assuming,  as  the  fact  is,  that 
the  seller  deals  simply  with  the  agent. 
The  principal  may  be  expected  to  ar- 
range with  his  agent  on  this  basis — If 
before  recourse  is  had  to  him  the  undis- 
closed principal  has  put  his  agent  in  funds 
to  pay,  the  seller  cannot  afterwards  object 
that  the  undisclosed  principal,  who  had  a 
right  to  suppose  his  credit  was  not  looked 
to  in  the  matter,  should  have  held  his 
hand.  The  case  is  altered  where  the 
agent  when  buying  states  that  he  has  a 
principal  whose  existence,  though  he  does 
not  name  him,  he  is  authorised  in  men- 
tioning. I  think  that  the  liability  of  the 
principal,  who  under  such  circumstances 
pays  his  agent,  to  pay  over  again  to  the 
seller,  must  depend  iu  each  case  on 
what  passes  between  the  seller  and  the 
agent  acting  within  the  scope  of  his 
authority,  and  on  the  precise  nature  of 
the  contract  which  the  agent  had  lawfully 
made.  In  the  present  instance  the  plain- 
tiffs were  informed  that  Conning  &  Go. 
bought  as  agents,  and  that  they  had  an 
undisclosed  principal  in  the  transaction. 
The  plaintiffs  sold,  trusting  partly,  but 
not  wholly,  to  the  credit  of  the  agent,  for 
in  fact  they  relied  on  the  credit  of  an  un- 


known or  unnamed  principal,  to  the  dis- 
closure of  whose  name  they  were  entitled 
on  demand.  The  contract  was  for  cash ; 
the  price  was,  if  not  received  before  deli- 
very, to  be  payable  forthwith  upon  delivery. 
The  essence  of  such  a  transaction  is  that 
the  seller,  as  an  ultimate  resource,  looks 
to  some  one  to  pay  him  if  the  agent  does 
not.  Till  the  agent  fails  in  payment  the 
seller  does  not  want  to  have  recourse  to 
this  additional  credit.  It  remains  in  the 
background;  but  if ,  before  the  time  comes 
for  payment  or  before,  on  non-payment 
by  the  agent,  recourse  can  be  fairly  had 
to  the  principal  whose  credit  still  remains 
pledged,  the  principal  can  pay  or  settle 
his  account  with  his  own  agent,  he  will  be 
depriving  theseller  behind  the  seller' aback 
of  his  credit.  It  surely  must,  at  all  events, 
be  the  law  that  in  the  case  of  sale  of  goods 
to  a  broker  the  principal  known  or  un- 
known cannot,  by  paying  or  settling  before 
the  time  of  payment  comes  with  his  own 
agent,  relieve  himself  from  responsibility 
to  the  seller,  except  in  the  one  case  where 
exclusive  credit  was  given  by  the  seller  to 
the  agent  Bat  may  the  payment  or 
settlement  to  or  with  the  agent  be  safely 
made  in  such  a  case  after  the  day  of  pay- 
ment has  arrived,  and  if  so,  within  what 
time  ?  It  seems  to  me  that  it  can  only 
safely  be  made  if  a  delay  has  intervened, 
which  may  reasonably  lead  the  prinoipal 
to  infer  that  the  seller  no  longer  requires 
to  look  to  the  principal's  credit,  such  a 
delay,  for  example,  as  leads  to  the  infer- 
ence that  the  debt  is  paid  by  the  agent, 
or  to  the  inference  that  though  the  debt 
is  not  paid,  the  seller  elects  to  abandon 
his  recourse  to  the  principal  and  look  to 
the  agent  alone.  Here  the  defendants 
parted  with  the  acceptance  on  the  15th, 
it  was  discounted  on  the  17th.  The 
plaintiffs  had  only  given  delivery  on  the 
13  th  of  eight  of  the  casks,  and  of  three  upon 
the  15th.  It  does  not  appear  to  me,  without 
laying  any  stresson  the  question  of  the  days 
of  grace,  that  the  defendants  on  the  17th 
of  March  had  any  reason  at  all  to  believe 
that  the  sellers  of  the  goods,  whoever  they 
might  be,  had  no  longer  any  claim  upon 
any  one  except  the  broker.  The  fact  is 
the  defendants  trusted  their  own  broker. 
They  made  a  mistake  and  must  pay  for 
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it.  The  language  of  Lord  Ellenborough 
in  Kymer  v.  Suwercropp  (10)  is  consistent 
with  this  view  of  the  law,  and  is  one 
which  has  since  been  adopted  in  Heald  v. 
Ken/worthy  (9).  Up  to  the  17th  of  March 
I  see  nothing  accordingly  which  relieves 
the  defendants  from  responsibility.  Did 
the  delay  beyond  that  date  and  the  failure 
of  the  brokers  do  so  ?  If  there  was  any 
reason  to  believe  that  in  consequence  of 
the  delay  the  defendants'  position  towards 
their  agents  had  been  injuriously  affected, 
then  the  defendants  would  to  that  extent 
be  discharged.  But  I  see  no  evidence 
that  it  was  so.  The  defendants  accord- 
ingly, in  my  judgment,  remain  liable  for 
the  price  of  the  goods,  and  judgment  must 
be  given  for  the  plaintiffs  with  costs. 

Judgment  for  the  plaintiff*. 


Solicitor*— Field,  Boacoe  &  Co.,  agents  for  Bateaon, 
Liverpool,  for  plaintiff) ;  H.  B.  Clarke  &  Son, 
agents  for  Dunning  &  Kay,  Leeds,  for  defen- 
dants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.    "I    FORWOOD  V.  THE  NORTH  WALKS 

NOV.  24.  >       MUTUAL    MARINE  INSURANCE 

Dec  20.  J  COMPANY. 

Ship  and  Shipping — Marine  Insurance 
— Constructive  Total  Loss — Construction  of 
Bye-laws  incorporated  into  Policy. 

A  vessel  insured  under  a  policy  was  so 
damaged  by  perils  insured  against  that  the 
cost  of  repairing  her  would  have  been  more 
than  she  would  have  been  worth  when  re- 
paired, and  the  owner  gave  notice  of  aban- 
donment without  delay. 

The  policy,  which  was  with  a  Mutual 
Company,  and  had  incorporated  in  it  certain 
bye-laws,  declared  that  the  acts  of  tlie  assurer 
or  assured  in  recovering,  saving  or  preserv- 
ing the  property  insured,  should  not  be 
considered  as  a  waiver  or  acceptance  of  aban- 
donment. By  one  of  the  bye-laws  it  was 
provided  that  in  the  event  of  any  ship  being 
stranded  or  damaged,  and  not  taken  to  a 
place  of  safety,  the  company  might  use  all 

(10)  1  Campb.  109. 


possible  means  to  procure  her  safety,  the 
owner  bearing  his  proportion  of  the  expenses 
incurred ;  but  that  no  acts  of  the  company 
in  pursuance  of  such  power  should  be  deemed, 
to  be  an  acceptance  of  any  abandonment  of 
which  the  assured  might  have  given  notice ; 
and  that  the  company,  under  any  circum- 
stances, should  only  pay  for  the  absolute 
damage  caused  by  the  perils  insured  against, 
which  was  in  no  case  to  exceed  the  sum 
insured-. 

On  action  brought  to  recover  for  a  con- 
structive total  loss, — Held,  that  the  bye-law 
did  not  exclude  constructive  total  loss,  but 
only  prevented  the  assured  in  case  of  partial 
loss  from  being  able  to  claim  any  extra- 
ordinary expense,  by  way  of  salvage  or 
otherwise,  in  addition  to  the  cost  of  repairs; 
and  that  there  having  been  a  constructive 
total  loss,  plaintiff  woe  entitled  to  recover. 

This  was  an  action  tried  before  Lush,  J., 
who  reserved  for  further  consideration 
the  argument  upon  the  admitted  facts. 
The  claim  was  on  a  policy  of  marine 
insurance  for  a  constructive  total  loss  of 
the  ship  insured. 

HerscheU  and  Barnes,  for  the  plaintiff. 
0.  BusseU  and  Trevelyan,  for  the  de- 
fendants. 

Our.  adv.  vult. 

The  following  judgment,  from  which 
the  facts  sufficiently  appear,  was  (on 
December  20th)  delivered  by 

Lush,  J. — The  only  question  raised 
before  me  in  this  case  is  whether  the 
defendants  are  liable,  upon  the  policy  stated 
in  the  pleadings,  for  a  constructive  total 
loss.  It  is  candidly  admitted,  in  the  state- 
ment of  defence,  that  the  vessel  was, 
while  the  policy  was  in  force,  damaged 
by  perils  of  the  sea  to  such  an  extent  that 
the  cost  of  repairing  would  have  amounted 
to  more  than  the  ship  would  have  been 
worth  when  repaired;  that  a  prudent 
uninsured  owner  would  not  have  repaired 
her,  but  would  have  sold  her  unrepaired, 
and  that  the  plaintiff  within  a  reasonable 
time  gave  notice  of  abandonment,  that  in 
effect  there  was  a  constructive  total  loss  ; 
but  the  contention  of  the  defendants  is 
that  the  policy  read  in  connection  with 
the  bye-laws  excluded  such  a  liability, 
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and  confined  the  assured  in  such  a  case  as 
this,  where  the  ship  remained,  and  might 
have  been  repaired  as  a  ship,  to  claim  as 
for  a  partial  loss  only. 

There  is  nothing  in  the  policy  itself 
which  sanctions  each  a  defence.  It  states 
that  in  consideration  of  the  person  effect- 
ing it  agreeing  to  become  a  member  of 
the  company,  and  to  pay  all  contributions 
and  other  snms  which,  in  respect  of  sach 
insurance,  shall  become  payable  to  the 
company,  and  in  all  other  respects  to  ob- 
serve and  perform  all  things  to  be  observed 
and  performed  on  the  part  of  the  assured, 
according  and  subject  to  the  bye-laws 
endorsed  thereon,  the  company  insured, 
lost  or  not  lost,  1,0002.  on  the  ship,  yalued 
at  3,6002.  After  enumerating  the  perils 
insured  against,  it  expressed  it  to  be 
thereby  declared  and  agreed  that  the  aots 
of  assurer  or  assured,  in  recovering, 
saving  or  preserving  the  property  in- 
sured, should  not  be  considered  a  waiver 
or  acceptance  of  abandonment. 

This  is  the  whole  of  the  policy,  and  so 
far  from  favouring  the  notion  that  con- 
s tractive  total  loss  was  to  be  excluded  it 
assumes  the  contrary,  and,  in  view  of  such 
an  event,  protects  the  assured,  on  the  one 
hand,  from  being  supposed  to  have  waived 
his  abandonment,  and  to  have  resumed 
the  property  by  endeavouring  to  save  it 
from  utter  destruction ;  and  protects  the 
assurer,  on  the  other  hand,  from  having 
any  attempt  which  he  might  make  for  the 
same  purpose  interpreted  against  him  as 
an  acceptance  of  the  abandonment.  The 
argument,  therefore,  rests  on  the  24th 
bye-law,  which  is  taken  to  be  incorporated 
in  the  policy.  It  is  not  necessary  to  con- 
sider what  wonld  have  been  the  rights  of 
the  assured  if  the  bye-law  had  been  at 
variance  with  anything  fonnd  in  the 
policy,  for  I  am  of  opinion  that  the  bye- 
law  does  not  affect  to  deal  with  a  con- 
structive total  loss,  but  with  a  different 
state  of  things.  The  first  bye-law  di- 
rects the  form  of  the  policies,  and  the 
bye-laws  are  endorsed  upon  it,  and  it 
would  be  strange  if  either  of  those  bye- 
laws  should  contain  anything  contra- 
dictory of  or  inconsistent  with  the  policy. 
Any  construction  which  the  words  admit 
of  must  be  adopted  rather  than  this.  There 
is,  however,  nothing  ambiguous  in  them. 


They  are,  "  Every  loss,  by  stranding  or 
otherwise,  shall  without  delay  be  made 
known  to  the  manager,  and  all  protests, 
youchers,  surveys  and  other  statements, 
relating  thereto,  shall  be  sent  to  the  ma- 
nager, and  laid  before  the  directors,  and 
be  subject  to  the  stipulations  contained  in 
these  bye-laws.    In  the  event  of  any  ship 
being  stranded  or  damaged,  and  not  taken 
into  a  place  of  safety,  it  shall  be  lawful  for 
the  directors  of  the  company  to  use  every 
possible  means  in  their  power  to  procure 
the  safety  of  the  said  ship,  the  owner 
bearing  his  proportion  of  the  expense  in- 
curred ;  and  any  owner,  or  his  representa- 
tives, refusing  the  co-operation  of  the 
agents  of  this  company  for  the  safety  of 
such  ship,  shall  suffer  a  deduction  of 
not  less  than  twenty-five  nor  over  fifty 
per  cent.,  as  the  directors  shall  determine 
in  the  settlement  of  the  claim.    And  it  is 
hereby  provided,  that  the  acts  of  the  com- 
pany or  its  agents,  under  or  in  pursuance 
of  the  power  hereby  reserved  to  the  com- 
pany, shall  be  deemed  or  taken  to  be  an 
acceptance  or  recognition  of  any  abandon- 
ment of  which  the  assured  may  have 
given  notice  to  such  company ;  and  the 
company,  under  any  circumstances,  shall 
only  pay  for  the  absolute  damage  caused 
by  the  perils  insured  against,  which  is  in 
no  case  to  exceed  the  sum  insured." 

The  object  of  this  bve-law  undoubtedly 
was  to  limit  the  amount  which  the  com- 
pany would  have  to  pay  in  the  event  of 
damage  by  the  perils  insured  against,  not, 
however,  as  I  think,  by  excluding  con- 
structive total  loss,  but,  in  the  first  place, 
by  securing  the  prompt  removal  of  the 
damaged  ship  to  a  place  of  safety ;  and, 
secondly,  by  depriving  the  assured  of  the 
right  he  would  otherwise  have  to  claim 
any  extraordinary  expenditure,  by  way  of 
salvage  or  otherwise,  in  addition  to  the 
cost  of  repairs.  To  this  end,  it  requires 
immediate  notice  of  the  loss  to  be  given 
to  the  company  and  empowers  the  company 
to  take  upon  themselves  the  office  of 
salvors,  without  compromising  their  right 
to  question  the  propriety  of  any  abandon- 
ment which  might  have  been  made, 
and  to  charge  the  assured  his  pro- 
portion of  the  expense.  The  proviso 
shews  that  the  rule  has  no  reference  to  a 
total  loss,  but  contemplates  a  partial  loss 
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only ;  and  the  last  clause  npon  which  the 
company  mainly  rely,  declares  that  the  cost 
of  repairs  only  shall  in  such  case  be  re- 
coverable. The  alternative,  in  my  opinion, 
is  not  between  partial  and  total  loss,  bat 
between  cost  of  repairs  simply  and  cost 
of  repairs  plus  salvage,  or  other  expendi- 
ture incurred  in  conveying  the  ship  to  a 
port  of  refuge. 

I  am,  therefore,  of  opinion  that,  upon 
the  question  submitted  to  me,  the  plaintiff 
is  entitled  to  judgment. 

Judgment  for  plaintiff. 


Solicitor*— Wal tons,  Bubb&  Walton,  for  plaintiff; 
W.  W.  Wynne,  agent  for  For&haw  &  Hawkins, 
Liverpool,  for  defendants. 


J-2.  *X  &S  ?f 

[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.     f  CHAPMAN  V.  THE  MIDLAND  BAIL- 

Feb.  25.  \  way  company. 

Practice — Costs  on  the  Higher  Scale — 
Rules  of  the  Supreme  Court  (Costs),  Order 
71.  r.  2. 

Order  VI.  rule  2,  Rules  of  the  Supreme 
Court  (Costs),  provides  that  costs  on  the 
higher  scale  sluiU  be  allowed  "in  all  actions 
for  special  injunctions  to  restrain  the  com- 
mission or  continuance  of  waste,  nuisances, 
breaches  of  covenant,  injuries  to  property 
and  infringement  of  rights,  easements, 
patents  and  copyrights,  and  other  similar 
cases  where  the  procuring  such  injunction 
is  the  principal  relief  sought  to  be  ob- 
tained":— 

Held,  that  the  rule  applied  to  the  parti- 
cular class  of  cases  specified  in  it,  and  to 
cases  of  trespass  under  an  assertion  of  right, 
or  where  the  damage  is  only  incidental  to 
the  act  complained  of,  or  where  the  injury 
cannot  be  compensated  for  by  damages,  and 
did  not  include  cases  where  the  damage  was 
of  a  temporary  character. 

This  was  an  appeal  from  Field,  J.,  at 
chambers,  who  had  upheld  the  Master's 
refusal  to  allow  the  plaintiff's  solicitor  to 
tax  hia  costs  on  the  higher  scale  under 
the  following  circumstances : — 

The  plaintiff  was  owner  of  land  adjoin- 


ing a  railway  which  was  in  course  of  con- 
struction by  the  defendants.  The  con- 
tractors engaged  in  making  the  line,  for 
their  own  convenience  brought  their 
carts  across  the  plaintiff's  land  by  making 
use  of  an  occupation  road  from  the  high- 
way to  the  railway  works,  which  they 
had  no  right  to  do ;  and  besides  cutting 
up  the  occupation  road  itself,  they  tres- 
passed upon  some  other  parts  of  the  field, 
and  caused  injury  to  the  plaintiff  by  leav- 
ing gates  open. 

By  his  writ,  and  also  by  his  statement 
of  claim,  the  plaintiff  claimed  damages  for 
the  trespasses  and  an  injunction  against 
their  repetition  and  continuance.  The 
defendants  paid  10Z.  into  Court  with  their 
statement  of  defence,  but  the  plaintiff, 
who  had  claimed  302.,  refused  to  accept 
it,  and  issue  was  joined.  The  venue  was 
laid  at  Warwick,  but  as  plaintiff  was  not 
successful  in  an  attempt  to  compel  the 
defendants  to  take  short  notice  of  trial, 
the  cause  could  not  be  entered  at  the 
summer  assizes,  and  stood  over  into  the 
long  vacation.  The  acts  of  trespass  still 
continuing,  the  plaintiff  moved  for  an 
injunction  before  the  Vacation  Judge, 
who  granted  it.  Nothing  further  took 
place  until  November,  when  the  defend- 
ants took  out  a  summons  calling  on  the 
plaintiff  to  shew  cause  why  all  proceed- 
ings should  not  be  stayed  on  their  paying 
a  further  201.  into  Court.  This  was  not 
opposed,  and  plaintiff  took  out  the  302. 
in  full  satisfaction  of  all  damages  claimed 
in  the  action. 

He  then  applied  to  the  Master  to  allow 
the  taxation  of  his  costs  on  the  higher 
scale,  on  the  ground  that  this  was  an  ac- 
tion for  a  special  injunction  within  Order 
VI.  rule  2,  Rules  of  the  Supreme  Court 
(Costs). 

A.  Wills  and  R.  S.  Wright,  for  the 
plaintiff.  —This  was  an  action  for  a  special 
injunction,  for  it  was  not  as  of  right,  but 
to  be  obtained,  and  in  fact  obtained,  upon 
the  merits.  Then  the  fact  that  damages 
were  claimed  also  does  not  take  it  out  of 
the  rule ;  for  the  question  is,  whether  the 
injunction  was  not  the  principal  relief 
sought.  As  to  this,  the  plaintiffs  con- 
tention is  that  the  procuring  the  injunc- 
tion certainly  turned  out  to  be  the  most 
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important  thing,  for  by  payment  into 
Gonrt  the  defendants  admitted  that  they 
had  no  defence.  Flower  v.  The  Low 
Leyton  Local  Board  (1)  shews  that  the 
claim  of  damages  as  subsidiary  relief  does 
not  prevent  the  injunction  from  being  re- 
garded as  the  principal  object. 

[Lush,  J. — Bat  here  plaintiff  insisted 
on  the  importance  of  the  damages;  he 
would  not  take  the  102.] 

The  plaintiff  had  a  right  to  damages  to 
the  extent  of  the  injury  actually  done 
before  action  brought ;  but  the  continu- 
ance of  the  trespasses,  which  necessitated 
the  application  to  Fry,  J.,  conclusively 
proved  the  supreme  importance  of  the 
original  claim  for  an  injunction. 

[Lush,  J. — If  the  plaintiff  had  really 
attached  importance  to  the  injunction,  he 
might  have  applied  at  once  under  section 
25  of  the  Judicature  Act,  1873 ;  as  it  was, 
he  waited  till  after  issue  joined.] 

That  was  because,  being  thrown  over 
the  long  vacation,  the  continuance  of  the 
trespasses  rendered  it  necessary;  other- 
wise he  would  have  got  speedy  relief  at 
the  trial. 

The  practice  in  the  Exchequer  Division 
has  been  to  allow  higher  scale  costs  in 
actions  where  an  injunction  is  obtained. 

[Lush,  J. — But  the  rule  is  limited  to  a 
particular  class  of  actions.  Can  this  be 
said  to  be  within  that  class  ?] 

W.  0.  Harrison  and  H.  Sutton,  contra, 
were  not  called  on. 

Lush,  J. — I  regret  that  there  should 
be,  as  has  been  said  that  there  is,  a  differ- 
ence in  the  practice  of  the  several  Divi- 
sions as  to  allowing  costs  on  the  higher 
scale ;  but  as  it  is  purely  a  question  of 
the  construction  of  the  rale,  and  as  I 
think  it  has  a  very  plain  meaning,  I  need 
not  hesitate  to  express  my  opinion.  I  do 
not  limit  it  by  saying  that  the  right  to 
costs  on  the  higher  scale  depends  on 
whether  or  no  there  has  been  a  claim  in 
the  writ  for  damages  as  well  as  for  an  in- 
junction, nor  on  whether  there  has  been 
an  omission  on  the  plaintiff's  part,  having 
claimed  an  injunction  by  his  writ,  in  not 
moving  for  an  injunction ;  although  both 

(1)  46  Law  J.  Rep.  Chanc.  621 ;  Law  Rep.  6 
Ch.  V.  347. 


are  elements  to  be  taken  into  considera- 
tion in  estimating  that  whioh  is  the  real 
point,  namely,  What  is  the  nature  of  the 
relief  sought  in  the  action  ? 

Now  what  was  complained  of  here  was 
a  trespass  by  using  an  occupation  road 
without  leave.  This  had  not  been  com- 
mitted in  assertion  of  any  right,  nor  was 
the  use  ever  intended  to  be  permanent ; 
it  was  a  wrongful  act,  a  trespass  com- 
mitted merely  for  convenience  by  the 
contractors  making  the  railway,  and  no 
permanent  injury  was  contemplated  or 
threatened.  The  injunction  asked  for 
therefore  appended  to  this  action  of  tres- 
pass was  not  the  kind  of  injunction  meant 
by  this  rule. 

[His  Lordship  then  read  the  rule.] 

Now  all  these  things  mentioned  here 
are  cases  where  the  damage  is  only  inci- 
dental, or  where  it  could  not  be  estimated. 
It  is  therefore  clear  to  my  mind  that 
the  rule  intended  to  distinguish  between 
these  and  cases  like  the  present,  where 
there  is  no  assertion  of  right,  and  no  in- 
jury done  which  cannot  be  compensated 
for  by  damages.  The  learned  Master  and 
Judge  were  perfeotly  right,  and  this  ap- 
peal must  be  dismissed. 

Manisty,  J. — I  am  of  the  same  opinion. 
If  Mr.  Wills'  contention  were  right,  all 
the  words  in  the  rule  between  "  special 
injunctions  "  and  "  sought  to  be  obtained  " 
might  as  well  be  omitted.  But  the  rule 
says  special  injunctions  to  restrain  certain 
kinds  of  things,  and  it  refers,  not  to  all 
actions  for  special  injunctions,  but  to 
those  of  a  particular  class.  It  was  never 
meant  that  wherever  in  an  action  an  in- 
junction was  asked  for,  the  costs  should 
be  taxed  on  the  higher  scale. 

Order  affirmed. 


Solicitors— Lousada  &  Emanuel,  agents  for  R.  & 
W.  T.  Shield,  Uppingham,  for  plaintiff ;  Beale, 
Marigold,  Beale  &  Groves,  for  defendants. 


Digitized  by 


Google 


Vol.  49.] 


MICHAELMAS  1879  to  MICHAELMAS  1880. 


247 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1879.  "I 
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Jan.  12.  J 

Bond — Condition* — Repayment  by  In- 
ttalments — Proviso  for  immediate  Pay- 
ment on  tingle  Default — Penalty. 

Plaintiffs  having  advanced  501.  to  A. 
took  the  joint  and  several  bond  of  A.  and 
the  defendant  as  security  for  the  loan. 

The  bond  was  conditioned  for  the  repay- 
ment of  the  loan  in  five  years  by  quarterly 
instalments  of  31.  10*.,  if  A.  should  live  so 
long.  The  instalments  were  calculated  so 
as  to  cover  principal,  interest,  expenses  and 
premium  for  the  insurance  of  A.' 8  life.  In 
case  of  default  in  payment  of  any  instal- 
ment the  whole  of  the  instalments  up  to  the 
end  of  the  five  years  were  to  become  im- 
mediately due  and  payable.  Default  was 
made  and  plaintiffs  sued  for  the  whole : — 

Held,  by  Bowen,  J.,  on  further  con- 
sideration (distinguishing  Thompson  v. 
Hudson,  38  Law  J.  Rep.  Chanc.  431), 
that  the  provision,  being  one  which  did  not 
revive  an  old  right,  but  which  created  a 
new  one,  was  to  be  regarded  as  a  penalty ; 
and  that  equity  would  not  allow  the  plain- 
tiffs, by  reason  of  the  default  in  payment 
of  an  instalment,  to  claim  and  receive  not 
merely  their  money  back  with  interest  and 
expenses,  but  also  the  unpaid  premiums  on 
a  life  insurance,  which  would  no  longer  be 
kept  up,  and  interest  on  a  loan  which 
would  have  ceased  to  be  outstanding ;  and 
that  the  plaintiffs  were  therefore  only  en- 
titled to  the  one  instalment  and  interest. 

This  was  an  action  which  came  on  for 
trial  before  Bowen,  J.,  without  a  jnry, 
daring  the  Michaelmas  sittings  in  Lon- 
don, and  was  reserved  by  him  for  further 
consideration. 

Herschell  and  Archibald  argued  for  the 
plaintiffs. 

Bompat  and  Fulton,  for  the  defendants. 

The  learned  Jndge  took  time  to  con- 
sider his  judgment. 

The  facte  of  the  case  appear  sufficiently 
from  the  judgment,  which,  on  the  20th 
of  January,  was  delivered  by 


Bowbn,  J. — This  is  an  action  brought 
upon  a  joint  and  several  bond  executed 
by  one  Charles  Simpson  as  principal  and 
the  defendant  and  another  as  sureties,  by 
which  the  obligors  became  jointly  and 
severally  bound  to  the  plaintiff  company 
in  the  penal  sum  of  100i.,  with  conditions 
for  making  void  the  bond  to  which  I  will 
presently  refer. 

The  plaintiff  company  are  in  the  habit 
of  advancing  money  on  loan,  and  agreed 
to  advance  601.  to  Charles  Simpson,  the 
defendant  being  one  of  his  sureties. 

The  loan  was  to  have  been  paid  in  five 
years  by  instalments  in  case  the  debtor 
should  so  long  live,  the  plaintiff  company 
taking  the  risk  of  his  death  in  the  interim. 
The  instalments  were  calculated  so  as  to 
cover  the  principal  of  the  loan,  interest 
thereon,  the  expenses  of  negotiating  it, 
and  a  margin  representing  a  yearly 
premium  for  the  insurance  of  the  debtor's 

The  condition  of  the  bond,  so  far  as 
the  same  is  material,  is  as  follows. 

"  If  the  obligors  or  some  or  one  of  them, 
or  some  or  one  of  their  heirs,  executors  or 
administrators  do  and  shall  from  hence- 
forth on  every  1st  of  September,  1st  of 
December,  1st  of  March,  1st  of  June, 
until  the  1st  of  June,  1882,  inclusive  of 
that  day,  or  until  the  day  of  the  death  of 
the  principal,  if  he  shall  die  before  that 
day,  pay  to  the  company  or  their  succes- 
sors or  assigns,  without  demand,  at  their 
office,  34,  King  Street,  Cheapside,  SI.  10*., 
or  if  the  obligors,  <fec.,  shall  and  do  in 
any  or  either  of  the  events  mentioned 
or  indorsed  on  the  present  bond  imme- 
diately pay  to  the  company,  their  suc- 
cessors or  assigns,  not  only  any  sum  of 
32. 10*.  which  may  have  become  due  and 
payable,  but  all  and  every  the  sums  of 
ol.  10*.  which  would  have  become  due 
and  payable  if  the  principal  had  outlived 
the  said  1st  of  June,  1882,  and  snch  day 
had  actually  arrived  ;  and  if  the  obligors, 
Ac,  shall  pay  to  the  said  company  all 
costs,  charges  and  expenses  to  be  paid  or 
incurred  by  the  said  company  in  enforcing 
or  attempting  to  enforce  the  above  written 
bond  against  the  obligors,  their  heirs,  &c, 
or  otherwise  incident  to  or  consequent 
upon  any  breach  or  default  of  the  fore- 
going conditions  or  any  of  them,  then  the 
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above  written  bond  or  obligation  shall  be 
void,  otherwise  the  same  shall  remain  in 
fall  force." 

Indorsed  upon  the  back  of  the  bond  is 
the  list  of  the  events  referred  to  in  the 
within  written  bond,  which  includes, 
amongst  others,  the  following  event. 

"  If  any  sum  within  conditioned  to  be 
paid  shall  be  in  arrear  and  unpaid." 

It  appears  from  the  above  extract  that 
the  bond  is  conditioned  in  the  alternative. 
It  is  to  be  void,  first,  if  the  instalments  of 
32.  10«.  are  regularly  paid  till  1882,  or 
till  the  death  of  the  debtor,  whichever 
shall  first  happen ;  or,  second,  if  all  the 
instalments  which  would  have  become 
payable  in  1882  had  the  debtor  lived  so 
long  are  at  any  time  paid  up ;  and,  as 
will  be  seen,  there  is  a  provision  which 
makes  the  balance  of  instalments  at  once 
payable  on  failure  of  any  single  instal- 
ment. 

Neither  of  the  alternative  conditions 
has  been  fulfilled.  Default  was  made  in 
payment  of  the  instalment  of  3Z.  10s. 
upon  the  1st  of  December,  1878.  There- 
upon the  plaintiff  company  brought  this 
action  on  the  bond,  claiming  under  the 
provision  herein  before  set  forth  to  be 
repaid  immediately  the  entire  balance  of 
future  unpaid  instalments,  amounting  in 
all  to  52Z.  10*. 

The  defendant  pleaded  that  the  plaintiff 
company  were  seeking  contrary  to  the 
principles  of  equity  to  enforce  a  penalty, 
and  paying  into  Court  3Z.  10s.,  the 
amount  of  the  unpaid  instalments  already 
due,  asked  to  have  the  action  dismissed. 

If  the  provision  which  the  plaintiffs 
desire  to  nave  enforced  had  merely  been 
that  on  default  of  the  instalments  the  un- 
paid balance  of  the  principal  money  lent 
shonld  become  due  and  payable  the  case 
would  have  fallen  under  the  principle 
laid  down  in  Thompson  v.  Hudson  (1).  A 
provision  reviving  an  original  debt  in 
case  of  breach  of  one  of  the  terms  on 
which  the  payment  of  the  debt  was  alone 
postponed  is  not  a  penalty,  being  some- 
thing more  than  a  mere  security  for  the 
payment  of  the  instalment.  The  present 
case  is  different.    On  non-payment  of  a 

(1)  38  Law  J.  Bep.  Chanc.  481 ;  Law  Bep. 
H.L.  Can.  1. 


single  instalment  the  surety,  if  the  plain- 
tiffs' contention  be  correct,  becomes 
liable  to  pay  down  a  balance  of  unac- 
crued instalments,  which  really  repre- 
sent— first,  the  arrears  of  instalments 
actually  overdue ;  second,  unpaid  princi- 

Ed  and  expenses ;  third,  a  margin  calou- 
ted  to  cover  interest,  which,  if  the 
debtor  had  lived  to  the  end  of  the  five 
years'  term,  would  by  that  time  have  be- 
come due;  fourth,  a  further  margin 
calculated  to  cover  the  annnal  premiums 
which  if  the  loan  had  remained  outstand- 
ing for  five  years  would  have  been  paid 
yearly  during  the  period  to  meet  the  risk 
of  the  debtor's  death.  And  the  surety 
would  have  to  pay  this  sum  down,  losing 
the  chance  that  the  debtor  might  die 
within  the  five  years.  Thus  the  company 
by  a  single  default,  if  their  present  claim 
is  maintainable,  receive  not  merely  their 
money  back  with  interest  and  expenses, 
but  a  god-send  in  the  shape  of  the  unpaid 

ftremiums  for  a  life  insurance  which  no 
onger  will  be  kept  up  and  the  future 
interest  on  a  loan  which  will  long  have 
ceased  to  be  outstanding. 

To  allow  the  company  to  require  this 
advantage  by  reason  of  a  default  in  pay- 
ment of  an  instalment  would  be,  I  think, 
to  allow  them  to  inflict  a  penalty. 

It  is  argued  that  the  clause  is  part  of 
the  bargain  between  the  parties,  and  a 
security  not  merely  for  the  payment  of 
the  instalment  but  the  original  security 
on  which  the  money  was  lent.  So  in 
one  sense  is  every  penalty  for  non- 
payment of  interest.  The  question  ia 
not  whether  it  is  a  part  of  the  bargain 
but  whether  it  is  such  a  part  as  equity 
will  enforce  ?  not  whether  it  is  one  of  the 
terms  on  which  the  money  was  lent,  but 
whether  the  main  purpose  of  the  term 
was  to  secure  the  payment  of  the  instal- 
ment. If  indeed  all  that  was  sought  to  be 
recovered  was  principal  and  expenses  to- 
gether with  the  arrears  of  the  overdue 
instalments,  the  plaintiffs  would  be  en- 
titled to  succeed  ;  but  the  plaintiffs  have 
not  and  do  not  ask  this,  probably  because 
they  do  not  want  their  money  back — what 
they  want  is  the  god-send  profit  or  bonus 
which  is  to  arise  from  the  non-observance 
of  a  money  payment.  The  provision  relied 
on  is  not  as  in  Thompson  v.  Hudson  (1), 
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a  provision  which  revives  an  old  right, 
but  a  provision  creating  a  new  right, 
which  is  to  come  into  operation  on 
default  in  a  payment  of  money.  The 
principal  obligation  is  to  pay  the  72Z.  by 
instalments.  The  provision  seems  to  me 
to  be  a  security  for  the  performance  of 
this  obligation,  in  other  words,  it  is  a 
penalty. 

It  may  be  said  that  there  is  nothing 
unreasonable  in  the  bargain  sought  to  be 
enforced  if  the  parties  choose  to  make  it, 
but  that  is  not  the  question.  The  rule 
of  equity  which  prohibits  the  infliotion  of 
penalties  comes  down  to  us  from  a  time 
when  borrowers  of  money  were  believed 
to  require  special  protection  against  im- 
provident contracts,  but  whatever  the 
origin  of  the  rule  of  equity,  whatever  its 
economical  merits,  it  exists ;  and  effect 
most  be  given  to  it  when  a  case  arises 
which  falls  within  it. 

The  defendant  has  not  paid  into  Court 
with  his  plea  sufficient  by  a  few  shillings 
to  cover  his  instalment  with  interest.  I 
think  the  omission  was  accidental,  and  I 
treat  it  as  an  oversight.  On  payment  to 
the  plaintiff  company  or  into  Court  of 
the  additional  sum  necessary  to  make  up 
the  interest  the  defendant  is  to  have 
costs  up  to  the  statement  of 


sfence  are  to  be  paid  by  the  defendant ; 
costs  subsequent  to  the  statement  of  de- 
fence by  the  plaintiffs. 


Judgment  for  defendant. 


Solicitors — T.    H.   Devonshire,  for  plaintiffs; 
Cronin  &  Rivolta,  for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.   "I  BUTTON  V.  THE  WOOLWICH  BD1LD- 
NOT.  6.  J  DJG  SOCIETY. 

Practice — Appeal  from  County  Court — 
38  tf  39  Vict.  c.  50.  s.  6— Time,  for  moving 
— Motion  during  Vacation — Jurisdiction  of 
Judge  at  Chambers. 

Where  a  motion  for  a  new  trial  of  an 
action  in  the  County  Court  is  made  to  a 
Vol.  49.— Q.B.,  CP.  &  Exch. 


Judge  at  chambers  in  vacation,  under  sec- 
tion 6  of  38  39  Vict.  c.  50,  it  must  be 
heard  and  determined  by  him,  and  he  has 
no  power  to  adjourn  it  to  the  Divisional 
Court. 

In  this  case,  on  the  hearing  of  a  plaint 
in  the  County  Court  of  Kent,  holden  at 
Greenwich  on  the  15th  of  October,  the 
Judge  nonsuited  the  plaintiff. 

Thereupon  the  plaintiff  duly  applied  at 
chambers  within  tne  eight  days  to  Bowen, 
J.,  for  a  rule  nisi  for  a  new  trial.  The 
learned  Judge  adjourned  the  case,  and  it 
came  on  again  for  hearing  before  Lind- 
ley,  J.,  at  chambers  on  the  24th  of  Octo- 
ber. That  learned  Judge  did  not  proceed 
with  the  hearing,  but  as  the  Michaelmas 
sittings  were  so  close  at  hand  adjourned 
it  to  the  first  day  on  which  motions  on 
appeal  from  inferior  Courts  were  to  be 
taken  by  the  Divisional  Court. 

Atherley  Jones  moved  accordingly. 

[Field,  J.— What  power  has  a  Judge 
at  chambers,  who  has  jurisdiction  under 
section  6  to  hear  the  matter  in  vacation, 
to  adjourn  it  to  the  Divisional  Court -P] 

The  motion  having  been  made  within 
the  time  prescribed,  the  Judge,  it  is  sub- 
mitted, could  adjourn  the  further  hearing 
to  another  Judge  at  chambers  if  still  in 
vacation,  or  to  the  Divisional  Court  if 
vacation  was  about  to  expire. 

Field,  J. — It  has  been  decided  that 
neither  the  Court  nor  a  Judge  can  enlarge 
the  statutory  period  within  which  a  motion 
of  this  kind  must  be  made  (1).  The  Judge 
must  therefore  have  entered  upon  the 
hearing,  and  that  being  so,  we  have  no 
jurisdiction  to  hear  the  motion. 

Pbb  Cubiam  (2). — The  plaintiff  must  go 
back  to  Lindley,  J. 


Solicitors— E.  Kimber,  agent  for  J.  V.  Button, 
Woolwich,  for  plaintiff;  8.  W.  Johnson  &  Son, 
for  defendants. 


(1)  Tennant  v.  Rowlings,  Law  Rep.  4  CP.  D. 
183. 

(2)  Field,  J.,  and  Manisty,  J. 

2K 


Digitized  by 


Google 


250  QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


[N.S. 


[IN  THE  COUET  OF  APPEAL.] 
Jsssel,  M.R. 
Baqgallat,  L.J. 

Cotton,  L.J.     y        wbbb  v.  east. 
1880. 
Jan.  21. 

Discovery — Letters  written  by  Master  in 
Answer  to  Enquiries  as  to  Servant* s  Cha- 
racter— Libel — Privileged  Communication 
— Production. 

A  master  kept  copies  of  the  letters  writ- 
ten by  him  in  answer  to  enquiries  respect- 
ing the  character  of  a  servant  late  in  his 
employ.  The  servant  commenced  an  action 
for  damages  against  his  master,  alleging 
that  the  letters  were  libellous,  and  took 
out  a  summons  for  liberty  to  inspect  and 
take  copies  of  the  copy  letters : — 

Held,  that  the  copy  letters  were  not  pri- 

Quaere — Whether,  if  the  defendant  had 
deposed  on  oath  that  the  production  of  the 
letters  would  incriminate  him,  they  would 
have  been  privileged  from  production. 

This  was  an  appeal  from  the  Exche- 
quer Division. 

The  plaintiff  was  a  land  and  estate 
agent,  and  for  eighteen  months  prior  to 
the  month  of  March,  1879,  had  been  in 
the  employ  of  the  defendant,  as  steward 
of  his  estate. 

In  the  month  of  March,  1879,  the 
plaintiff  quitted  the  service  of  the  defend- 
ant, at  the  notice  and  request  of  the  de- 
fendant, receiving  from  the  defendant  a 
favourable  written  character. 

On  the  9th  of  April,  1879,  Lord 
Rosslyn,  being  satisfied  with  the  written 
character  of  the  plaintiff,  engaged  him 
as  steward  to  manage  his  estates,  and  it 
was  agreed  between  them  that  the  plain- 
tiff  should  enter  on  his  duties  on  the  14th 
of  April.  Subsequently  Lord  Rosslyn 
refused  to  allow  the  plaintiff  to  enter  on 
his  duties,  and  dismissed  him  from  his 
service  on  the  ground  that  his  Lordship 
had  received  letters  from  the  defendant 
containing  such  statements  respecting  the 
plaintiff's  character,  that  it  was  im- 
possible for  him  to  employ  him  as  his 
steward. 

Lord  Rosslyn  refused  to  deliver  up  the 
letters  in  question  to  the  plaintiff,  or  give 


him  copies  of  them,  on  the  ground  thai 
they  were  privileged  communications ; 
and  thereupon  the  plaintiff  commenced 
this  action,  alleging  that  the  defendant 
in  the  letters  in  question  falsely  and  ma- 
liciously wrote  and  published  of  the  plain- 
tiff certain  defamatory  matter,  and  claimed 
3,0002.  damages. 

The  defendant  pleaded  that  the  letters 
in  question  were  confidential  and  privi- 
leged communications,  and  were  written 
by  him  in  answer  to  enquiries  made  by 
Lord  Rosslyn  as  to  the  character  of  the 
plaintiff  whilst  in  the  employment  of  the 
defendant  as  his  steward. 

The  defendant  having,  in  answer  to 
interrogatories  delivered  to  him  by  the 
plaintiff,  admitted  that  he  held  copies  of 
the  letters,  the  plaintiff  took  out  a  sum- 
mons (which  was  adjourned  into  Court) 
that  he  might  be  at  liberty  to  inspect 
and  take  copies  of  the  letters. 

On  the  12th  of  December,  1879,  the 
summons  was  heard  before  Kelly,  C.B., 
and  Stephens,  J.,  who  made  an  order  in 
the  terms  of  the  summons. 

The  defendant  appealed. 

Fischer  and  E.  E.  Turner,  for  the 
appellant.  —  The  letters  are  in  their 
nature  privileged  communications,  and, 
from  the  necessity  of  the  case,  are  pri- 
vileged from  production ;  their  produc- 
tion might  tend  to  criminate  the  defend- 
ant— Cartwright  v.  Green  (1)  ;  Fisher  v. 
Owen  (2).  This  is  really  a  fishing  appli- 
cation, and  the  Court  under  Order  XXXI. 
rule  19,  can  order  the  question  of  express 
malice  to  be  tried  first. 

Bompas  and  Smith,  for  the  respondent. 
— Nothing  is  now  privileged  from  pro- 
duction except  title-deeds  and  communi- 
cations between  solicitors  and  their 
clients — Bustros  v.  White  (3).  It  is  no 
an 8 we r  to  say  that  the  production  of  the 
letters  might  tend  to  criminate  the  de- 
fendant. He  can  only  avail  himself  of 
that  defence  on  oath,  and  he  has  not  done 
so  here.  The  plaintiff  requires  the  let- 
ters for  the  very  purpose  of  proving  ex- 

(1)  8  Ves.  408. 

(2)  47  Law  J.  Rep.  Chanc  681 ;  Law  Rep.  8 
Ch.  D.  645. 

(3)  46  Law  J.  Hep.  Q.B.  642;  Law  Rep.  1 
Q.B.  D.  428. 
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press  malioe — Fisher  v.  Owen  (2);  AU- 
hmen  v.  Labouchere  (4). 

Fischer,  in  reply,  cited  HtZZ  v.  Campbell 
(5). 

Jissbl,  M.R. — In  this  appeal  the  ques- 
tion raised  is,  no  donbt,  one  of  very  con- 
siderable importance  as  regards  the  in- 
terests of  that  large  portion  of  society 
consisting  of  masters  and  servants. 

The'oase  for  the  present  purpose  may 
shortly  be  stated  in  this  way :  A  steward 
of  Sir  Gilbert  East  left  his  service.  He 
afterwards  applied  for  a  similar  situa- 
tion under  Lord  Rosslyn,  who  was  wil- 
ling to  engage  him,  and  did  engage  him, 
in  mot,  and  of  oourse  subject  to  his  cha- 
racter proving  satisfactory.  He  wrote  to 
Sir  Gilbert  East  about  the  man,  and  re- 
ceived a  letter  in  answer,  giving  the  man 
what  he  thought  was  a  bad  character, 
and  thereupon  he  declined  the  services  of 
the  man  any  more.  The  man  then 
brought  an  action  against  Sir  Gilbert 
East  for  libel.  Of  course,  the  substance 
of  that  action  is  that  the  material  state- 
ments made  as  to  his  character  are  not 
only  untrue,  but  are  untrue,  if  I  may  so 
put  it,  to  the  knowledge  of  Sir  Gilbert 
East,  and  were  stated  malioiously  and 
not  with  the  bona  fide  intention  of  giving 
the  man  a  fair  character,  but  with  the 
view  to  prevent  his  getting  a  new  ser- 
vice. The  plaintiff  has  neither  the  let- 
ters that  were  written  by  Sir  Gilbert 
East,  nor  any  copies  of  them.  Lord 
Bosslyn  has  the  original  letters.  Sir 
Gilbert  East  has  copies  of  them,  and  the 
plaintiff  wishes  to  obtain  inspection  of 
those  copies  from  Sir  Gilbert  East. 

Now  it  is  manifest  that  the  copy  let- 
ters in  question  are  material  on  every 
issue  in  the  cause.  The  nature  of  the 
charges,  if  charges  they  were,  in  the  let- 
ters made  against  the  servant,  must  have 
a  considerable  influence  upon  the  decision 
of  the  issue  as  to  whether  they  were  false 
charges,  also  as  to  whether  thei  j  were  false 
to  the  knowledge  of  the  defendant,  and  as 
to  whether  from  their  nature  they  were 
instigated  by  malice.    It  is  impossible 

(4)  47  Law  J.  Rep.  Chime  819. 
(6)  44  Law  J.  Rep.  CP.  97;  Law  Rep.  10 
OP.  222. 
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not  to  see  therefore  that  they  are  very 
material  documents  as  regards  the  case. 
The  defendant  says  that  the  documents 
are  privileged.  Now  the  documents  are 
privileged  in  this  sense.  They  are  what 
are  called  "privileged  communications," 
which  I  understand  to  mean  this  that 
•prima  facie,  that  is,  in  the  absence  of  evi- 
dence to  the  contrary,  they  are  to  be 
considered  as  being  given  bona  fide  and 
without  malioe.  In  other  words  they 
are  an  exception  to  the  rule  that  a  man 
who  libels  another  must  justify  the  truth 
of  the  libel.  It  is  for  the  plaintiff  to 
prove  the  express  malice,  if  I  may  so 
call  it.  But  they  are  not  privileged,  as 
far  as  I  am  aware,  in  any  other  sense.  I 
never  heard  before  this  case  of  a  sug- 
gestion that  such  letters  were  privileged 
in  the  sense  of  being  privileged  from  pro- 
duction except  on  the  ground,  which  is 
now  suggested,  that  they  may  criminate 
the  defendants.  Now  it  is  obvious  that  that 
is  impossible,  unless  the  action  ought  to 
succeed,  because  they  cannot  be  a  libel 
unless  the  defendant  was  actuated  by 
malioe,  and  therefore  he  cannot  plead 
that  the  documents  would  criminate  him 
without  at  the  same  time  confessing  the 
action.  If  therefore  such  a  defence  could 
be  available'  at  all,  it  ought  only  to  be 
available  at  the  instance  of  a  defendant 
who  will  undertake  to  swear  that  the 
production  of  the  document  will  tend  to 
criminate  him.  Now  I  am  not  at  the 
present  moment  obliged  to  give,  nor  do  I 
intend  to  give,  an  opinion  as  to  whether 
documents  could  be  protected  from  pro- 
duction by  an  allegation  on  oath  that,  if 
produced,  they  would  criminate  or  tend 
to  criminate  the  man,  by  which  I  mean 
that  they  could  be  made  the  subject  of 
indictment  against  the  person  asked  to 
produce  them.  I  decline  to  decide  that, 
which  is  not  necessary  for  the  moment 
to  decide,  not  because  I  have  not  an  opi- 
nion on  the  subject,  but  because  it  is  not 
necessary  for  me  now  to  decide  it.  But, 
even  assuming  for  the  purpose  of  argu- 
ment, that  such  a  ground  could  avail  a 
defendant  called  upon  to  produce  such  a 
document,  it  is  clear  to  my  mind  that  it 
could  only  avail  him  on  such  terms  as  it 
could  avail  him  in  answering  interroga- 
tories or  giving  other  discovery,  namely, 
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upon  his  pledging  his  oath  that  to  the 
best  of  his  knowledge,  information  and 
belief,  the  result  of  his  production  of  the 
document  would  be  to  criminate  him. 
Now,  as  I  have  already  said,  it  is  quite 
impossible  for  the  defendant  in  this  case 
to  make  such  an  affidavit,  and  therefore 
there  is  no  occasion  to  give  him  the  op- 
portunity of  making  it.  He  never  would 
be  advised  to  make  it  and  would  not 
make  it.  That  being  the  case,  it  appears 
to  me  that  these  are  documents  which  are 
not  privileged  from  production,  and  that 
consequently  the  order  of  the  Court  below 
was  right  and  ought  to  be  affirmed. 

Baagallat,  L.  J. — I  am  also  of  the  opi- 
nion that  the  production  of  these  letters 
cannot  be  refused  on  the  ground  of  privi- 
lege. That  such  documents  are  privileged 
in  a  certain  and  very  common  sense  of 
the  word  is  no  doubt  true,  but  they  are 
not  privileged  documents  within  the 
meaning  of  the  decision  in  the  case  of 
Bustros  v.  White  (3),  in  which  the  question 
of  what  were  documents  entitled  to  pro- 
tection on  the  ground  of  privilege  arose, 
and  was  very  fully  considered  by  the 
Court,  consisting  of  numerous  Judges, 
who  seem  expressly  to  have  decided  the 
question.  Now  the  marginal  note  in  that 
case  really  desoribes  what  are  the  docu- 
ments to  which  privilege  applies,  namely, 
that  no  document  other  than  a  document 
of  title  is  privileged  except  a  communi- 
cation from  the  party's  solicitor,  or  from 
an  agent  employed  by  or  at  the  instance 
of  the  solicitor.  But  then  it  is  said  that 
the  production  can  be  refused  on  the 
ground  that  the  inspection  of  the  letters 
might  tend  to  expose  the  defendant  to 
oriminal  prooeedings  for  libel.  Now  I 
am  disposed  to  think  that  if  that  could  be 
a  sufficient  reason  for  refusing  to  permit 
the  inspection  of  the  documents  it  is  a 
reason  which  must  be  verified  by  the 
oath  of  the  party  who  seeks  to  rely  upon 
it.  In  this  case,  and  probably  lor  the 
very  best  of  reasons,  the  defendant's  ad- 
visers do  not  ask  for  the  opportunity  of 
making  such  an  affidavit.  Therefore  it 
is  not  really  necessary  at  all  to  consider 
what  would  be  the  effect  of  such  an 
affidavit,  if  such  an  affidavit  had  been 
produced  j  and  therefore  I  am  clearly  of 


opinion  that  upon  neither  of  the  grounds 
alleged  can  the  production  of  these  letters 
be  refused. 

Cotton,  L  J. — I  am  also  of  opinion 
that  we  cannot  refuse  production  of  these 
documents.  The  Court  in  these  oases 
has  not  to  exercise  any  discretion.  If 
the  plaintiff  can  claim  production,  it  is 
as  of  right.  The  general  rule  is  un- 
disputed that  a  litigant,  plaintiff  or  de- 
fendant, has  a  right  to  the  production  of 
all  documents  in  the  possession  of  his 
opponent  which  are  relevant  to  the  issues 
to  be  decided  in  the  action.  In  the 
present  case  it  cannot  be  disputed  that 
the  production  of  these  letters  is  material 
both  with  regard  to  the  question  whether 
certain  defamatory  statements  were  made, 
and  also  npon  the  question  whether  or  no 
they  were  made  under  such  circumstances 
as  to  be  privileged.  Well,  then,  upon 
what  ground  can  the  defendant  refuse 
production  by  saying  that  he  is  entitled 
to  refuse  that  which  otherwise  is  the 
plaintiff's  undisputed  right  P  It  was  put 
upon  two  grounds.  One  was  that  the 
production  of  the  letters  would  tend  to 
criminate  the  defendant,  that  is  to  say, 
would  tend  to  subject  him  to  a  oriminal 
proceeding  for  libel.  Well,  upon  that 
point  I  agree  that  probably  it  would  be 
better  not  to  express  an  opinion  as  to 
whether  or  not  that  is  any  protection 
from  production  of  documents.  I  have 
an  opinion,  but  probably  it  will  be  better 
not  to  express  it.  But  I  agree  with  the 
rest  of  the  Court  that  if  that  is  a  ground 
for  refusing  production,  as  it  is  for 
refusing  to  answer  interrogatories,  the 
protection  must  be  claimed  by  the  party 
seeking  to  protect  himself  from  discovery 
in  the  same  way  as  he  seeks  to  protect 
himself  from  answering  interrogatories, 
that  is  to  say,  by  making  an  affidavit 
pledging  his  belief  that  the  answering 
the  question  would  tend  to  criminate 
him. 

Now  with  regard  to  the  other  question 
of  privilege.  I  think  the  whole  argument 
upon  the  point  of  privilege  depends  upon 
the  ambiguous  meaning  of  the  word 
"  privilege. ' '  No  doubt  we  are  constantly 
in  the  habit  of  saying  in  actions  that  the 
Court  may  refuse  production  upon  the 
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ground  that  documents  are  privileged. 
What  does  that  mean  ?  It  means  they 
are  privileged  as  communications  be- 
tween a  party  and  his  legal  adviser. 
These  documents,  too,  are  no  doubt  privi- 
leged if  the  defendant  is  right  that  they 
were  bona  fide  letters  written  in  answer 
to  enquiries  about  a  servant.  But  pri- 
vileged in  what  sense?  Not  privileged 
from  production,  but  privileged  in  this 
sense  that  although  they  may  contain 
defamatory  statements  the  law  under  the 
circumstances  will  not  impute  malice, 
but,  to  enable  the  plaintiff  in  an  action 
for  libel  upon  them  to  sustain  his  action, 
he  must  shew  that  as  a  matter  of  fact 
they  were  written  maliciously,  that  is  to 
say,  he  must  prove  express  malice.  But 
to  that  extent,  and  to  that  extent  only,  does 
the  word  privilege  extend.  Then  ought 
we  to  extend  the  rule  as  to  privilege 
from  production  ?  No  doubt  it  may  be 
very  inconvenient  to  order  that  produc- 
tion of  such  letters  as  we  have  in  this 
case  should  be  made,  but  for  a  long  series 
of  years  the  Courts  of  Equity  have  been 
strict  in  refusing  to  extend  the  rule  as  to 
privilege  from  production,  and  in  my 
opinion  we  ought  not  now  to  make  this 
extension,  but  ought  to  adhere  to  the 
old  rale  and  say  that  privilege  from  pro- 
duction on  the  ground  of  the  document 
being  a  privileged  communication  extends 
only  within  that  rule  which  has  been  long 
established  and  acted  upon  by  the  Courts, 
that  is  to  say,  to  privileged  communica- 
tions between  a  party  and  their  legal  ad- 
visers. I  ought  to  add  that  the  language 
of  my  judgment  in  the  present  case  must 
not  be  taken  in  any  future  case  as  any 
intimation  that  I  should  not  have  directed 
the  documents  to  be  produced  even  if 
there  had  been  an  affidavit  made  by  the 
defendant. 

Baggallay,  L.J. — I  may  also  say  that 
I  desire  to  keep  my  judgment  open  upon 
that  point. 

Appeal  accordingly  dismissed  with 
costs. 


Solicitors — Williams,  James  &  Wason,  for  appel- 
lant ;  Parkers,  for  respondent. 
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NOV  13  14  J      SWANN  v'  BABBJSK  AHD  CO.* 

Skip  and  Shipping — Cargo  on  Ship's 
Account — Nominal  Freight — Vendor's  Lien 
— Shipper's  Bights  under  Contract  with 
Purchaser  of  Cargo. 

The  plaintiff  shipped  goods  in  his  own 
vessel  to  be  carried  on  the  ship's  account, 
a  nominal  freight  of  one  shilling  per  ton 
being  payable  under  the  bill  of  lading.  He 
subsequently  sold  the  goods  whilst  in  transit, 
for  65s.  per  500  lbs.,  "  including  freight 
and  insurance,  freight  to  be  reckoned  at 
60s.  per  ton."  After  intermediate  sales,  the 
defendants  bought  the  goods  whilst  still  in 
transit  upon  the  same  terms  as  to  freight. 
The  ship  arrived  at  the  port  of  discharge, 
and  the  defendants,  having  notice  of  the 
terms  of  the  plaintiff's  contract,  paid  him 
a  sum  on  account  of  freight  at  60s.  per 
ton,  and  thereupon  obtained  delivery  of 
the  goods.  In  an  action  by  the  plaintiff 
to  recover  the  balance  alleged  to  be  due  for 
freight, — 

Held,  that  the  60s.  per  ton  agreed  to 
be  treated  as  freight  in  the  plaintiff ' s  con- 
tract for  sale,  was  unpaid  purchase-money, 
in  respect  of  which  he  had  a  lien  on  the 
goods  before  delivery ;  that  the  defendant's 
conduct  under  the  circumstances  amounted 
to  an  implied  contract  to  discharge  the 
lien,  and  therefore  that  the  plaintiff  was 
entitled  to  recover. 

The  plaintiff's  writ  of  summons  was 
endorsed  with  a  claim  for  193/.  3s.  6d., 
the  balance  dne  from  the  defendants  to 
the  plaintiff  for  freight  on  a  cargo  of 
wheat  ex  the  Koh-i-noor,  at  32.  per  ton. 

The  statement  of  claim  referred  to 
the  endorsement  on  the  writ  as  the  par- 
ticulars of  the  plaintiff's  complaint. 
The  statement  of  defence  denied  that 
any  freight  was  due  from  the  defendants 
to  the  plaintiff,  or  that  the  defendants 
were  indebted  to  the  plaintiff  in  any 
amount  whatsoever,  as  alleged  by  the 
plaintiff  in  the  endorsement  on  the  writ, 
or  that  the  plaintiff  was  owner  of  the 

•  Coram  Jessel,  M.R. ;  Bramwell,  L.J. ;  Brett, 
L.J. 
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vessel  in  respect  of  whioh  freight  was 
alleged  to  be  due,  or  that  he  was  enti- 
tled to  recover  the  same  or  any  part 
thereof. 

By  way  of  set-off  and  counter-claim, 
tbe  defendants  alleged  that  Balfour, 
Guthrie  &  Co.  caused  to  be  shipped  on 
board  the  Koh-i-noor,  in  the  port  of  Port- 
land in  Oregon,  a  cargo  of  wheat,  to  be 
carried  by  the  plaintiff  from  Portland  to 
Falmouth  for  orders,  and  thence  to  a 
port  of  discharge,  and  there  delivered, 
upon  the  terms  contained  in  a  certain 
bill  of  lading,  certain  dangers  and  perils 
only  excepted  ;  and  that  the  bill  of  la- 
ding provided  that  freight  should  be 
paid  in  cash,  without  discount,  at  the 
rate  of  one  shilling  per  ton  ;  that  the  bill 
of  lading  was  duly  endorsed  to  the  de- 
fendants, and  the  property  in  the  said 
wheat  passed  to  them ;  that  the  deli- 
very of  the  said  wheat  was  not  pre- 
vented by  any  of  the  excepted  dangers 
and  perils  provided  for  by  the  bill  of 
lading;  that  the  plaintiff  failed  to  de- 
liver 290  sacks  of  the  said  wheat,  the 
value  of  which,  after  deducting  freight, 
amounted  to  193Z.  3*.  6d.,  and  the  de- ' 
fendants  claimed  that  sum. 

By  the  reply  the  plaintiff  joined  issue 
upon  the  statement  of  defence,  and  de- 
nied all  the  allegations  contained  in  the 
set-off  and  counter-claim,  and  averred 
that  he  duly  delivered  all  the  wheat 
shipped  on  board  the  Koh-i-noor,  and 
that  if  all  the  wheat  was  not  delivered, 
sach  delivery  was  prevented  by  the  dan- 
gers and  perils  excepted  in  the  bill  of 
lading. 

Issue  was  taken  on  the  plaintiffs  answer 
to  the  set-off  and  counter-claim. 

The  action  was  tried  before  Kelly, 
O.B.,  and  a  jury,  at  the  Norwich  Winter 
Assizes,  1879,  when  the  following  were 
the  material  facts  proved  in  evidence  or 
admitted : — 

The  plaintiff  was  the  sole  registered 
owner  of  the  barqne  Koh-i-noor,  of  Kirk- 
caldy, in  Scotland. 

In  December,  1876,  a  cargo  of  wheat 
belonging  to  the  plaintiff  was  shipped  by 
his  agents,  Balfour,  Guthrie  &  Co.,  on 
board  the  Koh-i-noor,  at  Portland,  in  the 
United  States,  on  the  ship's  account. 

Bills  of  lading,  dated  the  6th  of  De- 


cember, 1876,  were  signed  in  the  usual 
form  when  cargoes  are  shipped  on  the 
ship's  account,  stating  that  the  cargo 
was  shipped  in  good  order  and  condition 
by  Balfour,  Guthrie  &  Co.,  of  San  Fran- 
cisco, on  board  the  Koh-i-noor,  then  lying 
at  Portland,  Oregon,  and  bound  for 
Queens  town  or  Falmouth  for  orders,  "  to 
be  delivered  in  the  like  good  order  and 
condition  at  the  aforesaid  port  of 

,  as  ordered  (all  and  every  the 
dangers  and  accidents  of  the  seas  and 
navigation,  of  whatsoever  nature  or  kind 
excepted),  unto  order  or  to  its  assigns. 
Freight  for  the  said  goods  payable  in 
cash,  without  discount,  at  the  rate  of 
one  shilling  per  ton  sterling,"  Ac. 

On  the  26th  of  April,  1877,  whilst  the 
Koh-i-noor  was  on  her  voyage  to  Eng- 
land, the  plaintiff,  through  his  agents 
and  ship's  husbands  at  Liverpool,  sold 
the  cargo  to  Messrs.  Hamilton  &  Co.,  "as 
per  bill  of  lading,  at  the  price  of  65s.  per 
500  lbs.  bill  of  lading  weight  ...  in- 
cluding freight  and  insurance.  Freight 
for  United  Kingdom  to  be  reckoned  at 
60*.  per  ton." 

Hamilton  &  Co.,  whilst  the  goods  were 
still  in  transit,  sold  them  on  the  same 
terms  as  to  freight  to  W.  J.  Leigh,  of 
Liverpool,  and  W.  J.  Leigh  sold  them 
again  whilst  in  transit  on  the  same  terms 
as  to  freight  to  the  defendants.  The  de- 
fendants' contract,  dated  the  5  th  of  May, 
1877,  was  for  the  sale  to  them  of  the  wheat 
"  as  per  bill  of  lading,  at  the  price  of  68*. 
per  500  lbs.  bill  of  lading  weights  .  .  . 
including  freight  and  insurance,  to  a  safe 
port  in  the  United  Kingdom  .  .  .  calling 
at  Queenstown  or  Falmouth  for  orders 
.  .  .  freight  for  U.K.  to  be  reckoned  at 
60*.  per  ton." 

On  the  ship's  arrival  at  Falmouth,  she 
was  ordered  by  the  defendants  to  Yar- 
mouth, to  discharge  cargo.  She  arrived 
there  on  the  16th  of  May,  and  her  cargo 
was  in  due  course  discharged  and  deli- 
vered to  the  defendants,  who  produced 
the  bills  of  lading  endorsed  to  them. 

Prior  to  the  cargo  being  discharged, 
the  defendants  sent  to  the  plaintiff  a 
cheque  for  1,0001.,  with  a  letter  stating 
the  payment  to  be  "on  account  of  freight.' 
Part  of  the  cargo  on  delivery  was  found 
to  be  sea-damaged,  and  there  was  also  a 
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short  delivery,  amounting  to  about  seventy 
quarters  of  wheat  less  than  the  quantity 
stated  by  the  bills  of  lading  to  have  been 
shipped  at  Portland.  After  delivery,  the 
plaintiff  presented  his  freight  account  to 
the  defendants,  in  which,  after  giving 
credit  for  the  defendants'  payments  on 
account,  a  balance  of  581Z.  appeared  to 
be  due  to  the  plaintiff,  freight  being 
reckoned  at  60s.  per  ton  on  621  tons, 
which,  as  was  admitted,  were  actually 
delivered  to  the  defendants. 

The  defendants  by  subsequent  pay- 
ments reduced  this  balance  to  1932. 3s.  6d., 
which  they  refused  to  pay,  on  the  ground 
that  they  were  entitled  to  set  off  that 
amount  against  the  plaintiff  in  respect  of 
the  short  delivery  of  seventy  quarters. 

The  plaintiff  then  brought  this  action. 
It  was  proved  that  during  the  voyage 
the  Koh-i-noor  encountered  very  bad  wea- 
ther, and  the  plaintiff  alleged  that  the 
short  delivery  was  owing  to  the  ship 
having  strained  in  the  heavy  seas,  and 
the  water  having  got  into  the  cargo, 
and  caused  a  great  number  of  the  bags 
of  wheat  to  become  heated  and  rotten. 
The  defendants  alleged  that  the  short 
delivery  was  owing  to  all  the  quantity  of 
wheat  specified  in  the  bills  of  lading  not 
having  been  shipped  at  Portland. 

Kelly,  O.B.,  directed  the  jury  that  if 
they  tnongbt  the  short  delivery  was 
can aed  by  the  perils  excepted  in  the  bills 
of  lading,  the  plaintiff  was  entitled  to 
recover  the  amount  claimed ;  but  that  if 
they  thought  it  was  not  so  caused,  the 
defendants  were  entitled  to  set  off  the 
value  of  the  short  delivered  portion 
against  the  plaintiff's  claim,  and  were 
therefore  entitled  to  a  verdict. 

The  jury  fonnd  for  the  plaintiff,  and 
judgment  was  entered  accordingly,  exe- 
cution being  stayed  in  order  to  allow  the 
defendants  to  move  for  a  new  trial. 

A  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection  was  obtained  in 
the  Exchequer  Division  and  made  return- 
able in  the  Court  of  Appeal. 

Buhaer  and  Graham,  for  the  plaintiff, 
now  shewed  cause,  and 

Day  and  Finlay,  for  the  defendants, 
supported  the  rule. 
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During  the  arguments  Ireland  r. 
Livingstone  (1)  and  Keith  v.  Bwrrotos  (2) 
were  referred  to. 

Jbbskl,  M.B. — The  action  no  doubt  is 
wrongly  framed  from  a  technical  point  of 
view,  but  the  claim  might  have  been 
amended,  and  we  can  give  our  judgment 
with  reference  to  the  real  facts.  Those 
are,  that  the  shipowner  was  also  owner 
of  the  goods,  and  he  shipped  them  under 
a  bill  of  lading  whioh  provided  for  pay- 
ment of  a  nominal  freight  of  Is.  per  ton. 
Then  there  was  a  sale  of  the  cargo  afloat 
on  the  usual  terms,  "including  freight 
and  insurance,"  for  65*.  per  500  lbs.  bill 
of  lading  weights,  with  a  proviso  that  the 
freight  should  be  reckoned  at  the  rate  of 
60s.  per  ton,  whioh  amounted  to  this, 
that  part  of  the  purchase  money  should 
be  retained  and  treated  as  freight.  That 
being  so,  the  first  purchaser  sold  the 
cargo  to  a  second  on  similar  terms  as 
regards  freight,  and  the  second  pur- 
chaser had  notice  and  knowledge  of  the 
original  contract.  The  second  purchaser 
sold  to  the  present  defendants  on  the 
same  terms  as  to  freight  and  with  the 
same  notice.  What  at  the  time  of  the 
last  sale  was  the  right  of  the  original 
vendor  P  He  had  bargained  that  he  was 
to  be  paid  the  balance  of  the  purchase 
money  on  the  delivery  of  the  cargo,  and 
the  defendants  could  not  have  obtained 
delivery  without  paying  off  the  lien  which 
the  plaintiff  had  upon  it 

The  ship  arrived  at  the  port  of  call,  and 
the  defendants  ordered  her  to  Yarmouth, 
and  before  delivery  paid  l,00OZ.  on  ac- 
count of  freight  at  the  rate  of  60s.  per 
ton,  and  then  invited  the  captain  to  com- 
plete delivery.  That  was  done,  and  some 
balance  remained  due  for  the  sum  treated 
as  freight  on  the  cargo  delivered,  and  for 
that  balance  this  action  has  been  brought. 
Then  arose  the  quarrel. 

It  turned  out  that  the  cargo  de- 
livered was  short  of  the  bill  of  lading 
weights.  The  defendants  say  that  the 
undelivered  portion  was  never  put  on 
board,  and  the  plaintiff  says  that  it  had 

(1)  Law  Rep.  0  HX.  395. 

(2)  46  Law  J.  Rep.  CP.  452  and  801 ;  Law 
Rep.  2  App.  Caa.  636. 
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been  properly  snipped,  but  that  it  was 
lost  by  perils  of  the  sea,  excepted  in  the 
bill  of  lading.  The  defendants  having 
claimed  to  set  off  the  value  of  that  por- 
tion against  the  balance  for  freight,  the 
jury  have  found  that  the  short  delivery 
was  caused  by  perils  of  the  sea,  and 
therefore  gave  a  verdiot  for  the  plaintiff. 

I  am  of  opinion  that  there  was  a  clear 
liability  on  the  part  of  the  defendants  to 
pay  this  balance.  Their  conduct  amounted 
to  an  implied  contract  to  discharge  the 
plaintiffs  lien.  They  had  paid  1,0002.  on 
account,  and  had  taken  delivery  of  the 
cargo  on  the  understanding  that  they 
would  pay  the  rest  of  the  freight.  I 
think  the  rule  should  be  discharged. 

Beamwbll,  L.J. — In  this  case  there 
was  no  contract  of  affreightment ;  the 
shipowner  was  also  owner  of  the  goods, 
so  that  no  freight  could  properly  become 
due.  Therefore  the  fact  that  a  nominal 
freight  of  Is.  per  ton  was  provided  for  in 
the  bill  of  lading  has  no  bearing  on  the 
case,  and  may  be  dismissed  from  con- 
sideration. 

The  plaintiff  sold  the  cargo  afloat,  and 
I  suppose  that  he  and  the  purchaser  were 
desirous,  of  conducting  the  transaction  on 
the  same  footing  and  in  the  same  plight 
as  if  the  plaintiff  was  the  owner,  and 
somebody  else  the  shipper  of  the  goods, 
and  they  agree  that  the  sum  to  be  paid  is 
65s.  per  500  lbs.,  and  that  is  to  be  divided 
into  two  sums,  one  representing  the 
value  of  the  commodity  apart  from  the 
freight,  the  other  denoting  the  rate  of 
freight  which  would  be  charged  by  the 
shipowner  if  he  had  carried  the  goods  for 
some  other  owner.  They  call  the  latter 
sum  "  freight"  The  former  sum  is  paid 
by  the  purchaser  upon  the  purchase  being 
completed,  the  other  remains  in  the 
situation  and  plight  of  real  freight,  and 
is  to  be  paid  on  delivery  of  the  cargo  at 
the  port  of  discharge.  Under  these  cir- 
cumstances it  is  manifest  that  the  plaintiff 
would,  as  against  his  vendee  if  his  vendee 
had  not  sold  again,  have  a  lien  on  the 
cargo  for  so  much  of  the  purchase  money 
as  was  represented  by  the  sum  which 
they  treated  as  freight.  The  plaintiff 
might  have  said,  "  If  no  freight  is  due  to 
me,  still  part  of  the  purchase  money 


which  we  have  agreed  to  treat  as  freight 
is  due  to  me."  If  the  purchaser  claimed 
to  deduct  a  sum  for  the  short-delivered 
portion  quoad  freight,  I  am  inclined  to 
think  he  might  be  entitled  to  do  so, 
though  it  is  not  necessary  to  decide  that 
here,  but  if  the  vendee  claimed  the  retain 
of  a  part  of  the  purchase  money  because 
of  the  short  delivery,  he  would,  in  my 
opinion,  fail.  The  answer  to  him  would 
be  that  he  bought  the  cargo  as  shipped, 
and  it  was  his  misfortune  that  a  part  of 
it  had  been  lost  in  transit.  I  think  the 
right  of  the  plaintiff  would  be  the  same 
as  against  his  sub-vendee.  It  is  difficult 
to  see  how  he  could  lose  the  right  to  re- 
tain the  goods  until  paid  the  purchase 
money.  His  right  was  that  of  an  unpaid 
vendor  who  has  a  lien  on  the  goods  pur- 
chased. Then  it  is  asked  how  he  can 
bring  his  action  when  he  has  parted  with 
the  goods.  In  my  opinion  he  may  sue  on 
an  implied  contract  by  the  defendants  to 
pay  the  purchase  money  which  remained 
owing.  The  defendants  with  notice  of 
the  plaintiff's  contract  with  Hamilton 
&  Oo.  paid  a  sum  on  account  andobr 
tained  delivery  of  the  goods.  It  is  said  that 
there  is  no  evidence  that  the  defendants 
had  notice.  That  point  was  not  made  at 
the  trial,  but  I  think  there  was  evidence 
of  notice,  and  that  if  it  had  been  left  to 
the  jury  they  must  have  found  in  the 
plaintiffs  favour.  I  am  therefore  of 
opinion  that  he  is  entitled  to  recover. 
If  it  was  necessary  to  refer  to  authority, 
I  think  Keith  v.  Burrows  (2)  fully  bean 
out  what  we  have  decided  here. 

Bbbtt,  L.J. — I  am  of  the  same  opinion. 
The  whole  case  depends  entirely  upon 
the  plaintiffs  contract  with  Hamilton, 
and  whether  the  defendants  had  notice 
of  it.  The  intermediate  contracts  do  not 
affect  the  question.  In  strictness  and  in 
point  of  law  the  60s.  reserved  in  the 
plaintiffs  contract  with  Hamilton  was 
not  freight,  bnt  it  might  fairly  be  called 
"  quasi  freight."  It  is  clear  that  by  that 
contract  the  plaintiff  had  a  lien  on  the 
cargo  against  Hamilton  &  Go.  for  the 
60«.  which  was  to  be  paid  on  delivery  at 
the  port  of  discharge.  It  is  also  clear  on 
the  evidence  that  when  the  ship  arrived 
at  Yarmouth  the  defendants  had  notice  of 
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the  plaintiff's  lien  against  Hamilton, 
which  Hamilton  by  no  conduct  of  his 
could  have  taken  away.  Knowing  of  the 
lien  the  defendants  paid  a  sum  on  ac- 
count of  the  snm  treated  as  freight,  and 
took  delivery  of  the  cargo,  therefore  they 
undertook  that  they  would  pay  the  60«. 
per  ton  for  the  whole  cargo  shipped.  It 
may  be  a  satisfaction  to  merchants  to 
know  that  in  cases  like  the  present  the 
shipowner  is  a  vendor  with  a  lien  for  his 
unpaid  purchase  money,  and  that  is  the 
only  way  in  which  his  position  differs 
from  that  of  being  entitled  to  freight 
under  the  bill  of  lading. 

Rule  discharged. 


Solicitors— Storey  &  Cowland,  agents  for  C.  Direr, 
Great  Yarmouth,  for  plaintiff;  G.  Lockyer, 
agent  far  W.  K.  Archer,  Lowestoft,  for  defen- 
dants. 


[IN  THE  QUEEN*8  BENCH  DIVISION.] 
1880.    1    MTJLLINS  V.  TUB  TEBA8URHB  OF 

Feb.  20/    ^ j£J^Wj^8UE^*r v 
Justice  of  the  Peace — Order  for  Expemes 

r conveying  Prisoners  to  Qaol — 27  Oeo. 
e.  3.  s.  1—11  if  12  Vict.  c.  42.  s.  26— 
40  $•  41  Vict.  c.  21.  88.  4,  28,  57— 
u  Period  of  Committal"  —  Prison  Au- 
thority. 

The  Prisons  Act  of  1877  (40  tf  41  Vict. 
c.  21),  has  not  transferred  to  the  Secretary 
of  State  the  liability  for  the  expenses  of 
conveying  prisoners  after  summary  con- 
viction or  committal  for  trial  by  a  magis- 
trate to  the  gaol  named  in  the  warrant. 
Such  expenses  stiU  fall,  as  enacted  in  27 
Geo.  2.  c.  8  and  11  12  Vict.  c.  42,  in 
Middlesex  upon  the  overseers,  and  in  other 
counties  upon  the  treasurer  of  the  county 
where  the  offence  alleged  against  the  pri- 
soner was  committed. 

In  an  action  brought  by  the  plaintiff 
a  Special  Cask  was  stated  by  consent, 
and  the  following  is  the  substance  of  the 
case: — 

1.  The  plaintiff  is  a  metropolitan  police 
constable.    On  the  12th  of  August,  1879, 
Voi-  «.— Q.B.,  CP.,  &  Exch. 
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Lydia  Barnard  was  convicted  by  the 
police  magistrate  at  Lambeth  in  the 
county  of  Surrey,  of  being  drunk  and 
disorderly,  and  adjudged  to  be  imprisoned 
in  Her  Majesty's  prison  at  Westminster, 
in  the  county  of  Middlesex,  for  fourteen 
days,  and  a  warrant  of  commitment  ad- 
dressed to  plaintiff  by  the  magistrate, 
commanded  him  to  take  her  to  the 
prison  and  deliver  her  to  the  keeper. 

2.  The  plaintiff  did  as  commanded. 

3.  Lydia  Barnard  had  not  money  suffi- 
cient to  bear  the  charges  of  her  convey- 
ance or  any  part  thereof. 

4.  On  the  14th  of  August,  1879,  the 
magistrate,  at  plaintiff's  request,  ascer- 
tained the  sum  which  onght  to  be  paid 
to  plaintiff  for  so  conveying  Lydia  Bar- 
nard to  be  Is.  6dl.,  and  did  thereupon 
make  an  order  upon,  and  directed  de- 
fendant, as  treasurer  of  the  county  of 
Surrey,  to  pay  to  the  plaintiff  the  said 
sum  of  Is.  6d.  (according  to  27  Geo.  2. 
c.  8). 

5.  Defendant  refused  to  pay  on  the 
ground  that  the  liability  to  pay  suoh  sum 
had  been  transferred  from  defendant  to 
the  Secretary  of  State,  by  the  Prison  Act, 
1877  (40  <fc  41  Vict.  c.  21). 

6.  On  the  12th  of  August,  1879,  John 
Allcroft  was  duly  committed  by  the  police 
magistrate  at  Lambeth,  in  the  county  of 
Surrey,  to  take  his  trial  for  felony  com- 
mitted in  the  said  county ;  and  by  war- 
rant of  commitment  addressed  to  plaintiff, 
the  magistrate  commanded  plaintiff  to 
take  the  said  John  Allcroft  and  convey 
him  to  Her  Majesty's  prison  at  Olerken- 
well,  in  the  county  of  Middlesex,  and 
there  deliver  him  to  the  keeper  thereof. 

7.  Plaintiff  did  as  commanded. 

8.  John  Allcroft  had  not  money  suffi- 
cient to  bear  the  charges  of  his  said  con- 
veyance or  any  part  thereof. 

9.  Afterwards,  on  the  14th  of  August, 
1879,  the  said  magistrate,  at  the  request 
of  the  plaintiff,  ascertained  the  sum 
which  ought  to  be  paid  to  plaintiff  for  so 
conveying  John  Allcroft  at  Is.  6d.,  and, 
thereupon,  according  to  the  form  of  the 
statute  11  &  12  Vict.  c.  42.  s.  26,  made 
an  order  upon  and  directed  to  defendant, 
as  treasurer  of  the  said  county  of  Surrey, 
and  ordered  defendant  to  pay  to  the  plain- 
tiff the  said  sum  of  Is.  6d. 

2L 


Digitized  by 


Google 


258 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


[N.S. 


Mulling  v.  Treasurer  of  Surrey,  Q.B. 

10.  The  defendant  refused  to  pay  on 
the  same  ground  as  above. 

The  Solicitor. General  {Awry  with  him), 
for  the  plaintiff. — The  question  here  is 
whether  the  Prison  Act  of  1877  has 
transferred  the  liability  to  pay  the  ex- 
penses of  the  conveyance  to  gaol  of  a 
prisoner  convicted  or  committed  for  trial 
by  a  magistrate,  from  the  treasurer  of  the 
county  to  the  Secretary  of  State.  This 
depends  on  the  construction  of  section  57 
of  40  A  41  Vict.  c.  21  (1).  The  main- 
te  nance  of  prisoners,  which  is  by  section  4 
thrown  upon  the  Secretary  of  State,  is 
defined  to  include  "  all  such  necessary 
expenses  incurred  in  respect  of  a  prisoner, 
for  food,  clothing,  custody,  safe  conduct 
and  removal  from  one  place  of  confine- 
ment to  another,  or  otherwise,  from  the 
period  of  his  committal  to  prison  until  his 
death  or  discharge  from  prison,  as  would, 

(1)  The  Prison  Act,  1877,  40  &  41  Vict.  c.  21— 
Section  4.  "  On  and  after  the  commencement 
of  this  Act,  all  expenses  incurred  in  respect  of 
the  maintenance  of  prisoners  to  which  this  Act  ap- 
plies, and  of  the  prisoners  therein,  shall  be  defrayed 
out  of  moneys  provided  by  Parliament." 

Section  6.  "  Subject  as  in  this  Act  mentioned— 
(1)  "  The  prisons  to  which  this  Act  applies, 
and  the  furniture  and  effects  belonging  thereto ; 
also  (2)  the  appointment  of  all  officers,  and  the 
control  and  safe  custody  of  the  prisoners  in  the 
prisons  to  which  this  Act  applies ;  also  all  powers 
and  jurisdiction  at  Common  Law  or  by  Act  of  Par- 
liament, or  by  charter  vested  in  or  exercisable  by 
prison  authorities  or  the  justices  in  sessions  as- 
sembled in  relation  to  prisons  or  prisoners  within 
jurisdiction  shall,  on  and  after  the  commencement 
of  this  Act,  be  transferred  to,  vested  in  and  exer- 
dseable  by  one  of  Her  Majesty's  principal  Secre- 
taries of  State,  in  this  Act  referred  to  as  the 
Secretary  of  State." 

Section  57.  "  A  '  prisoner '  for  the  purposes  of 
this  Act  means  any  person  committed  to  prison  on 
remand  or  for  trial,  safe  custody,  punishment  or 
otherwise,  and  the  '  maintenance  of  a  prisoner ' 
includes  all  such  necessary  expenses  incurred  in 
respect  of  a  prisoner  for  food,  clothing,  custody, 
safe  conduct  and  removal  from  one  place  of  con- 
finement to  another,  or  otherwise,  from  the  period 
of  his  committal  to  prison  until  his  death  or  dis- 
charge from  prison,  as  would,  if  this  Act  had  not 
passed,  have  been  payable  by  a  prison  authority, 
with  this  proviso,  that  nothing  in  this  Act  shall 
exempt  a  prisoner  from  payment  of  any  costs  or 
expense  in  respect  of  his  conveyance  to  prison  or 
otherwise  which  he  would  have  been  liable  to  pay 
if  this  Act  had  not  passed. 


if  this  Act  had  not  passed,  have  been 
payable  by  a  prison  authority." 

Now  this  must  mean  expenses  from  the 
time  of  his  lodgment  in  prison,  because 
until  actually  in  the  gaol  the  prisoner  was 
under  no  prison  authority  at  all.  Prison 
authority,  by  28  A  29  Vict.  o.  126,  is  the 
justices  in  quarter  sessions,  and  the 
treasurer  is  their  officer  for  paying  sums 
which  they  are  liable  to  pay,  and  which 
are  brought  before  them  and  passed. 
The  liability  intended  to  be  transferred 
was  of  the  payment  of  such  sums  as  were 
payable  by  the  justices  in  quarter  sessions 
assembled. 

Now  the  expenses  of  conveying  pri- 
soners to  gaol  was  never  payable  by  the 
prison  authority  or  came  before  the  jus- 
tices in  quarter  sessions,  though  they 
were  charged  on  the  fund  in  the  trea- 
surer's hands.  They  were  charged  on 
this  fund  by  27  Geo.  2.  c.  8.  s.  1,  and  11 
&  12  Vict.  c.  42.  s.  26,  unless  the  prisoner 
was  himself  able  to  defray  them.  The 
proviso  in  section  57  is  really  quite  un- 
necessary, and  cannot  affect  the  enacting 
words  of  the  section  to  which  really  it 
has  no  reference. 

HencheU  (E.  Clarke  with  him),  for  the 
defendant. — Tt  must  be  remembered  that 
before  the  Prison  Act  each  county  had 
its  own  prison.  Now,  the  Secretary  of 
State  may  send  any  prisoner  to  any 
prison ;  the  expenses,  therefore,  of  con- 
veying a  prisoner  to  the  gaol  ordered, 
may  be  very  different  from  those  to  which 
the  county  was  previously  liable.  Under 
section  24  a  magistrate  may  commit  to  a 
prison  in  an  adjoining  county.  In  con- 
struing section  57,  it  becomes  important 
to  see  when  a  man  is  a  prisoner,  and  by 
section  28  he  is  described  as  being  a 
prisoner  in  legal  custody  whenever  he  is 
being  taken  to  any  prison  in  which  he  may 
be  lawfully  confined.  It  is  clear,  there- 
fore, that  "  period  of  committal "  in 
section  57,  must  date  from  the  signing  of 
the  warrant  by  the  magistrate ;  then  the 
expenses  of  his  safe  conduct  to  prison 
were  formerly  charged  on  the  county 
fund  which  is  administered  by  the  trea- 
surer ;  the  fund  is  created  by  the  justices, 
the  prison  authority,  and  those  expenses 
therefore  are  as  much  borne  by  the  prison 
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authority  aa  any  other  expenses,  for 
there  is  no  distinction  in  the  fund. 

Then  the  proviso  is  only  intelligible  if 
the  former  part  of  the  section  intended  to 
transfer  to  the  Secretary  of  State  all  that 
the  justices  were  liable  to  pay — the  pro- 
viso was  meant  to  preserve  some  liability 
which  can  only  be  that  mentioned  in  11 
&  12  Vict.  o.  42.  s.  26. 

The  BolicUw.Qeneral  (Sir  H.  Giffard), 
in  reply. — The  prison  authority  is  not 
always  the  justices.  In  London  it  is  the 
Lord  Mayor,  and  yet  the  order  under  the 
Act  of  Geo.  2,  would  be  on  the  treasurer 
of  Middlesex,  and  under  11  4  12  Vict, 
o.  42  would  be  on  the  overseers  of  Mid- 
dlesex. 

Lush,  J. — The  question  raised  here  is 
one  not  free  from  doubt,  but  I  am  of 
opinion  that  the  contention  of  the  So- 
licitor-General is  right,  and  that  our 
judgment  must  be  for  the  plaintiff.  Under 
the  Aot  of  Geo.  2,  the  officer  conveying 
any  person  committed  to  gaol  by  warrant 
is  entitled  to  the  expenses  of  so  conveying 
him,  and  is  to  be  paid  out  of  any  goods 
or  money  belonging  to  the  prisoner  in 
the  connty,  if  any,  and  if  not  is  to  be  paid 
by  the  treasurer  of  the  county  by  virtue 
of  a  warrant  granted  on  the  application 
of  the  officer  by  any  magistrate  of  the 
same  county. 

Under  Jervis's  Aot  (11  &  12  Vict.  c. 
42.  s.  26),  the  officer  taking  a  prisoner 
under  a  warrant  of  commitment  to  the 
gaol  mentioned  in  the  warrant  is  also  to 
be  paid  the  expenses  of  doing  so,  and  an 
order  is  to  be  made  by  the  committing 
magistrate  on  the  treasurer  of  the  county 
where  the  alleged  offence  was  committed. 
Now  is  there  anything  in  the  Prison  Act 
of  1877,  which  takes  away  this  obliga- 
tion from  the  treasurer,  and  puts  it  on 
the  Secretary  of  State  ? 

It  is  impossible,  I  fully  admit,  to  make 
all  these  sections  harmonious  and  intelli- 
gible, and  the  construction  I  put  upon 
section  57  makes  the  proviso  in  it  abso- 
lutely insensible.  Still  I  cannot  find  any 
words  in  the  enacting  part  of  the  section 
which  can  be  taken  to  comprehend  the 
particular  case  now  before  us,  namely,  the 
expenses  of  conveyance  to  prison  after 
conviction  or  after  commitment  for  trial. 
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It  says  a  "  prisoner  "  means  any  person 
"  oommitted  to  prison ; "  then,  looking  to 
section  4,  this  seems  to  signify  actually  in 
person,  for  that  section  speaks  of  the 
"  maintenance  of  prisons  and  of  the  pri- 
soners therein,"  as  being  what  has  been 
transferred  as  a  liability  to  the  Secretary 
of  State,  and  it  clearly  refers  to  prisoners 
inside  the  walls.  Recurring  then  to  sec- 
tion 57,  it  would  seem  that  "  committal 
to  prison  "  must  mean  reception  into 
prison,  and  as  the  law  then  stood,  ex- 
penses so  defined  would  have  been  pay- 
able by  the  prison  authority,  who  were 
the  justices  in  quarter  sessions,  and  all 
sums  payable  by  them  were  paid  by  their 
treasurer. 

All  this,  I  think,  would  have  been 
plain  enough  had  the  section  stopped 
there,  but  then  comes  the  unfortunate 
proviso,  and  to  this  I  can  give  no  effect. 
It  has  been  put  in  as  if  ex  majori  cautela, 
but  it  refers  to  something  which  the 
section  to  which  it  is  a  proviso  has  not 
dealt  with.  There  is  not  a  word  in  the 
enacting  part  which  can  be  taken  to  em- 
brace the  case  of  the  prisoner  before  his 
reception  into  prison.  I  must,  therefore, 
disregard  it  altogether,  and  as  the  former 
Act  throwing  this  expense  on  the  trea- 
surer of  the  county  is  not  repealed,  I 
think  that  judgment  must  be  given  for 
the  plaintiff. 

Manistt,  J. — I  am  of  the  same  opinion. 

I  found  my  judgment  mainly  on  the  words, 
"  such  necessary  expenses  as  would,  if 
this  Aot  had  not  passed,  have  been  pay- 
able by  prison  authority."  What  is  the 
meaning  of  prison  authority  here  ?  Mr. 
Herschell  says,  we  must  read  treasurer  as 
representing  the  justices  in  quarter  ses- 
sions.   But  if  we  look  at  the  section  in 

II  Jk  12  Vict.  c.  42,  to  which  reference 
has  been  made,  we  see  at  once  that  this 
cannot  be  so,  because  there  are  two  oases 
there  provided  for,  namely,  the  county 
of  Middlesex  on  the  one  hand,  and  other 
counties  on  the  other.  The  expenses 
there  dealt  with,  which  are  the  very  ones 
now  in  question,  were  to  be  paid  in  Mid- 
dlesex by  the  overseers,  and  in  other 
counties  by  the  treasurer  of  the  county. 
It  would  be  very  strange,  therefore,  if  it 
were  intended  by  the  later  Act  to  relieve 
the  treasurers  of  all  other  counties  from 
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them,  and  leave  the  overseers  of  Middle- 
sex still  liable  for  these  expenses.  Taking 
the  two  sections  together  it  is  perfectly 
plain  to  my  mind  that  section  57  never 
intended  to  deal  with  expenses,  which 
in  Middlesex  would  have  been  paid  by 
the  overseers,  and  in  other  counties  by 
the  treasurer.  The  prison  authority  is, 
therefore,  distinct  from  the  treasurer,  as 
it  is  distinct  from  the  overseers,  and  the 
treasurer  remains  liable  for  these  ex- 
penses. I  will  only  add  that  I  agree  that 
the  proviso  must  be  rejected. 

Judgment  for  plaintiff. 


Solicitors— Hare  &  Fell,  Solicitors  for  the  Treasury, 
for  plaintiff ;  F.  F.  Smallpiece,  for  defendant. 


J?*t*,  *  ts***£^y  [IN  THE  COURT  OF  APPEAL.] 
fJtytJ!' 3 fa  (Appeal  from  the  Common  Pleat  Division.) 
1879.  1 
*•  J 


Deo.  3, 18. 


COLLINS  V.  WJSLOH.* 


Practice —  Costs — Power  of  Judge  to  de- 
prive Party  of— Application  at  the  Trial — 
Rules  of  Court,  Order  LV.  rule  1. 

A  plaintiff,  after  a  trial  with  a  jury, 
recovered  121.  in  an  action  founded  on  tort. 
The  Judge,  counsel  for  the  plaintiff  and  the 
defendant  being  present,  said  that  he  should 
consider  whether  he  ought  not  to  deprive 
the  plaintiff  of  his  costs.  The  counsel  for 
the  plaintiff  argued  against  the  making  of 
such  an  order;  the  counsel  for  the  defen- 
dant did  not  address  the  Judge.  The  order 
was  made : — 

Held,  affirming  the  decision  of  the  Com- 
mon Pleas  Division,  that  the  order  depriving 
the  plaintiff  of  his  costs  ought  not  to  be  re- 
scinded, for  that  there  had  been  a  substantial 
compliance  with  the  requirements  of  Order 
LV.  rule  1. 

Appeal  by  the  plaintiff  from  a  decision 
of  the  Common  Pleas  Division. 

The  action  was  brought  to  recover 
damages  for  loss  and  injury  sustained  by 

*  Coram  Bramwell,  L.J.;  Brett,  L.J.;  and 
Cotton,  L.J. 


the  plaintiff  through  a  collision  between 
the  plaintiff's  and  the  defendant's  car- 
riages, alleged  to  have  been  occasioned  by 
the  negligent  driving  of  the  defendant'! 
servant. 

At  the  trial,  before  Denman,  J.,  and  a 
common  jury,  at  the  Croydon  Summer 
Assizes,  1879,  the  jury  found  for  the 
plaintiff;  damages,  121. 

Denman,  J.,  thereupon  said  that  he 
must  consider  whether  he  should  allow 
the  plaintiff  his  costs. 

Counsel  on  both  sides  were  present,  and 
no  application  to  deprive  the  plaintiff  of 
his  costs  was  made  by  the  defendant's 
counsel,  though  he  had  intended  to  make 
the  application,  if  the  matter  had  not  been 
first  mentioned  by  the  learned  Judge. 

After  hearing  the  plaintiff's  counsel  in 
opposition,  Denman,  J.,  ordered  that  the 
plaintiff  should  be  deprived  of  his  costs. 

On  appeal,  the  Common  Pleas  Division 
refused  to  rescind  the  order  of  Denman, 
J.,  and 

The  plaintiff  appealed. 

Dickens,  for  the  plaintiff. — The  Judge 
had  no  power  to  deprive  the  plaintiff  of 
costs.  Under  Order  LV.  rule  1  (1), 
where  the  case  has  been  tried  with  a  jury, 
an  "  application  made  at  the  trial "  is  a 
condition  precedent  to  the  Judge's  power 
to  deprive  a  successful  party  of  costs- 
see  the  judgment  of  Brett,  L.  J.,  in  Baker 
v.  Oakes  (2).  The  rule  was  intended  to 
give  the  Court  the  same  jurisdiction  as  to 
costs  as  existed  under  the  old  practice  of 
the  Court  of  Chancery ;  but  the  Legisla- 
ture had  further  to  provide  for  cases  tried 
before  a  jury,  and  thought  well  in  snob 
oases  to  give  the  Judge  power  to  deal 
with  costs  only  where  there  was  an  ap- 
plication made  at  the  trial  and  good  cause 
shewn.  There  was  no  such  application 
here.    The  Court  below  decided  on  the 

(1)  Order  LV.  rule  1,  provides  that  "  Subject  to 
the  provisions  of  the  Act,  the  costs  of  and  incident 
to  all  proceedings  in  the  High  Court  shall  be  in 
the  discretion  of  the  Court.  ....  Provided  that, 
when  any  action  or  issue  is  tried  by  a  jury,  the 
costs  shall  follow  the  event,  nnless  npon  applica- 
tion made  at  the  trial  for  good  cause  shewn,  the 
Judge  before  whom  such  action  or  issue  is  tried,  or 
the  Court,  shall  otherwise  order." 

(2)  46  Law  J.  Rep.  Q.B,  246;  Law  Rep.  2 
O.B.  D.  171. 
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authority  of  Turner  v.  Heyland  (3),  but  it 
is  submitted  that  the  decision  in  that  case 
was  wrong. 

He  also  referred  to  Myer$  v.  De/ries  (4), 
and  Harris  v.  Petherick  (5). 

A.  Forster,  for  the  defendant. — The 
material  part  of  the  proviso  at  the  end  of 
the  rule  is  that  good  cause  should  be 
shewn — Harris  v.  Petherick  (5)  ;  and  that 
condition  was  fulfilled  in  the  present  case. 
There  was  also  substantially  "  an  appli- 
cation made  at  the  trial"  within  the 
meaning  of  the  rule.  The  defendant's 
counsel  intended  to  make  the  application, 
but  was  anticipated  by  the  Judge. 

Ow.  adv.  vult. 

Brahwell,  L.J.  (on  Dec.  18). — The 
question  in  this  case  turns  on  the  con- 
struction of  the  concluding  part  of  Order 
LV.  I  confess  that  I  have  had  great 
trouble  in  dealing  with  this  order.  It 
provides  that  "  where  any  action  or  issue 
is  tried  by  a  jury" — now  actions  are  not 
tried  by  juries;  they  only  try  issues — 
"  the  costs  shall  follow  the  event."  What 
event  ?  The  event  of  the  verdict  bf  the 
jnry,  or  of  the  judgment?  and  if  the 
event  of  the  judgment,  what  then  has  the 
finding  of  the  jury  to  do  with  it  ?  The 
rule  then  proceeds,  "  unless  upon  applica- 
tion at  the  trial  for  good  cause  shewn,  the 
Judge  .  ...  or  the  Court  shall  other- 
wise order." 

On  the  whole,  I  think  that  the  order 
points  to  this,  that  if  the  Judge  does  take 
any  step  under  it,  he  must  do  so  at  the 
trial ;  and  I  agree  with  the  opinion  that 
has  been  expressed  by  the  learned  Judges 
in  the  Court  below.  If  it  were  not  so, 
consider  what  might  happen.  Suppose 
that  there  is  a  controversy  at  a  trial 
whether  a  certain  document  is  a  forgery, 
and  that  on  that  question  the  jury  find 
for  the  defendant,  but  that  the  plaintiff, 
who  claimed  under  the  document  a  large 
sum  which  he  fails  to  recover,  still  reco- 
vers some  smaller  sums  which  he  claimed. 
Suppose  also  that  the  jury  return  the  ver- 

(3)  48  Law  J.  Eep.  CP'  635 ;  Law  Rep.  4 
OP.  D.  432. 

(4)  48  Law  J.  Rep.  Q.B.  446;  Law  Rep.  4 
Ex.  D.  176. 

(5)  48  Law  J.  Rep.  Q.B.  521 ;  Law  Rep.  4 
Q.B.D.  611. 


diet  when  all  the  parties  have  left  Court, 
perhaps,  as  is  sometimes  the  case,  at  the 
lodgings  of  the  Judge,  is  it  then  to  be 
said  that,  as  there  was  no  one  present  to 
apply  to  the  Judge,  he  is  unable  to  make 
an  order  depriving  the  plaintiff  of  costs  ? 
I  cannot  think  so.  There  were  two  cases, 
as  I  understand  from  Denman,  J. ;  in  one 
he  anticipated  the  counsel  who  were 
present,  and  made  an  order,  in  the  other 
the  counsel  actually  rose  to  apply  for  an 
order.  That  was,  I  think,  equivalent  to 
an  application  made  at  the  trial ;  and  I 
do  not  think  that  a  Judge  is  disqualified 
from  making  such  an  order,  because  he 
anticipates  the  request  of  counsel.  I  am 
of  opinion  that  suoh  an  order  as  this 
must  be  made  at  the  trial. 

Brett,  L.J. — I  do  not  feel  driven  to  be 
so  severe  on  this  order  as  Bramwell,  L.J. 
I  think  it  is  capable  of  a  fair  meaning. 
The  event  mentioned  is  the  event  of  the 
trial,  that  is,  of  the  verdict  and  judgment. 
We  ought  not  to  fritter  away  the  mean- 
ing of  the  order ;  and  I  think  that  it  does 
place  a  practical  limit  on  the  power  of  the 
Judge.  It  requires  three  things :  it  re- 
quires an  application,  an  application  made 
at  the  trial,  and  good  cause  shewn.  As  at 
present  advised,  I  am  unable  to  concur 
with  the  opinion  of  Grove,  J.,  and  Lopes, 
J.,  in  Turner  v.  Heyland  (3),  if  indeed 
they  have  decided  that  a  Judge  can,  of 
his  own  accord  and  without  any  motion 
made  to  him,  make  an  order  at  the  trial 
under  Order  LV.  I  think  that  substan- 
tially an  application  must  be  made  at  the 
trial,  and  good  cause  must  be  shewn.  The 
word  "  good  "  is  inserted,  in  my  opinion, 
to  provide  for  a  review  of  the  decision  of 
the  Judge.  It  takes  the  matter  out  of  the 
rule  which  governs  those  matters  which 
are  peculiarly  in  the  discretion  of  the 
Judge,  and  it  gives  an  appeal  to  the 
Court.  I  do  not  say  that  it  is  absolutely 
necessary  that  counsel  should  speak  first. 
If  the  Judge  intimates  what  his  intention 
is,  and  if  the  counsel  on  one  side  supports 
that  intention,  and  the  opposing  counsel 
has  an  opportunity  of  shewing  cause,  then 
I  think  that  that  is  sufficient.  Some- 
times, as  has  been  said,  the  verdict  of  the 
jury  is  taken  when  none  of  the  parties  are 
present ;  but  if  the  counsel  in  fact  or  by 
conduct  agree  that  the  trial  shall  be 
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in  substance  prolonged  till  the  following 
morning,  then  I  think  that  an  application 
made  at  the  sitting  of  the  Court  on  the 
following  day  would  be  an  "  application 
made  at  the  trial "  within  the  order.  In 
the  case  now  before  us,  Denman,  J.,  may 
have  been  the  first  to  move;  but  both 
counsel  were  present,  and  they  supported 
and  opposed  the  intimated  decision  of  the 
learned  Judge,  so  that  substantially  an 
application  was  made  at  the  trial,  and  the 
requirements  of  the  rule  have  been  obeyed, 
so  that  the  appeal  fails. 

Cotton,  L.J. — I  think  that  in  this  case 
the  application  was,  as  a  matter  of  sub- 
stance, made  at  the  trial,  even  though  in 
form  the  learned  Judge  anticipated  the 
counsel;  and  therefore  the  appeal  must 
fail.  I  do  not  now  desire  to  give  any 
decision  on  the  other  points  that  have 
been  raised.  I  do  not  at  present  incline 
to  the  opinion  that  "  good  cause  "  means 
that  there  may  be  an  appeal  on  a  mere 
question  of  costs;  nor  do  I  give  any 
opinion  whether,  if  there  was  no  applica- 
tion made,  the  learned  Judge  could  of  his 
own  motion  make  an  order  depriving  a 
party  of  oosts. 

Judgment  affirmed. 


Solicitor!— H.  W.  Christmas,  for  plaintiff;  H.  A. 
Lovett  &  Co.,  for  defendant. 


J?  J/  [IN  THE  QUEEN'8  BENCH  DIVISION.] 

^   1880.  i 
J-2  Feb.  20.  j         0ILL  *  DICKI*80*- 

3°°    Mines  and  Mineral*— Rights  of  Owner 
jJjfQ'/' ct-fif  Minerals — Compensation  for  Disturbance 
J         /of  Surface— Bishopric  of  Durham— 31 
Geo.  2.  c.  10— Custom. 

By  an  Inclosure  Act  the  waste  lands  of  a 
manor  were  divided  among  several  allottees, 
who  were  to  be  bound  to  contribute  inter  se 
to  compensate  any  of  their  number  whose 
allotments  might  be  injured  by  the  lord 
working  the  minerals.  The  minerals  were 
reserved  to  the  lord;  and  it  was  enacted 
that  he  should  at  all  times  thereafter  hold 
and  enjoy  all  mines,  8fc,  together  with  the 
liberty  of  searching  for  and  working  the 


said  mines  as  fully  and  freely  as  he  could 
have  had  or  enjoyed  the  same  if  the  Act 
had  not  been  passed,  and  that  without 
making  any  satisfaction  for  so  doing : — 

Held,  overriding  Blackett  v.  Bradley 
(31  Law  J.  Rep.  Q.B.  65),  on  demurrer 
to  a  statement  of  defence  which,  in  answer 
to  a  claim  by  one  of  the  allottees  against 
the  lord  for  working  the  mines  without 
leaving  a  sufficient  support  for  the  sur- 
face, set  up  the  statute,  and  alleged  that 
the  lord  had  been  used  as  of  right  to  search 
for  minerals  and  disturb  the  surface  with- 
out making  any  compensation;  that  the 
Act  having  expressly  authorised  the  lord  to 
disturb  the  surface  without  making  any 
satisfaction  for  so  doing,  the  defence  was 
good;  and  that  it  was  not  competent  to 
the  plaintiff  to  inquire  into  the  question 
whether  before  the  Act  the  lord  could,  con- 
sistently with  the  principle  laid  down  in 
Hilton  v.  Lord  Granville  (13  Law  J. 
Bep.  Q.B.  193),  have  had  such  a  right  as 
it  was  averred  that  he  had  exercised. 

Demurrer  to  statement  of  defence. 

The  plaintiff,  as  being  the  owner  of 
certain  lands  in  the  county  of  Durham, 
sued  the  defendants  for  having  so  wrong- 
fully, carelessly,  negligently  and  impro- 
perly worked  certain  mines  under  the  said 
lands,  without  leaving  any  sufficient  sup- 
port for  the  surface,  that  great  parts  of 
the  land  fell  in  and  sank,  and  the  plain- 
tiff's estate  in  the  land  was  greatly  de- 
teriorated in  value. 

To  this  the  defendant  pleaded  that  he 
worked  the  mines  in  question  as  assignee 
of  the  Bishop  of  Durham,  and  that  by 
an  Act  of  31  Geo.  2.  c.  10,  which  was 
an  Enclosure  Act,  it  was  enacted  that 
the  Bishop  of  Darham,  his  successors 
and  assigns,  should  and  might  at  all 
times  thereafter  have,  hold  and  enjoy 
all  mines,  &c.,  together  with  the  liberty 
of  searching  for,  winning  and  working 
the  said  mines,  <fcc,  as  fully  and  freely 
as  he  or  they  might  or  could  have  had  or 
enjoyed  the  same  in  case  the  Act  had 
not  been  passed,  and  that  without  making 
or  paying  any  satisfaction  for  so  doing. 

That  it  was  further  enacted  that  when 
or  as  often  as  any  person  or  persons 
should  suffer  damage  in  his  or  their  re- 
spective allotments  by  the  searching  for, 
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winning  and  working  of  the  mines 
therein,  upon  complaint  thereof  made  by 
such  person  or  persons  so  damnified  to  a 
justice  of  the  peace,  such  justice  was 
empowered  and  required  to  examine  and 
inquire  into  suoh  complaint,  and  finally 
to  settle  and  assess  the  damages  sus- 
tained, which  damages  should  be  borne 
by  the  occupiers  of  the  several  said  allot- 
ments, Ac.;  that  the  allotments  had 
been  duly  made  according  to  the  pro- 
visions of  the  Act,  and  that  the  land 
mentioned  in  the  statement  of  claim  was 
parcel  of  the  waste  so  allotted ;  that  from 
time  immemorial,  up  to  the  passing  of 
the  Act,  the  Bishops  of  Durham  had  been 
used  as  of  right  to  search  for  and  work 
the  mines  lying  in  and  under  the  said 
waste  lands  without  leaving  support  for 
the  surface,  and  without  making  or  pay- 
ing any  satisfaction  for  any  injury  that 
might  be  caused  by  their  so  doing,  and 
that  since  the  Act  they  have  worked  the 
mines  in  the  same  way. 

The  Act  of  Parliament  will  be  found 
fully  recited  in  Blackett  v.  Bradley  (1), 
where  the  pleadings  in  an  exactly  similar 
action  are  set  out  at  length,  and  where 
the  plaintiff  obtained  judgment  on  de- 
murrer to  a  plea  raising  exactly  the  same 
defence  as  was  set  up  in  the  present  case. 

Gaituford  Bruce,  in  support  of  the 
demurrer. — This  point  is  concluded  by 
Blackett  v.  Bradley  (1),  where  the  attempt 
was  in  vain  made  to  destroy  the  autho- 
rity of  Hilton  v.  Lord  Granville  (2).  That 
case,  however,  decided  that  a  custom  to 
work  mines  so  as  to  let  down  the  surface 
could  not  be  supported. 

[Lush,  J. — But  here  there  is  an  Act  of 
Parliament  authorising  the  Bishop  to  do 
so  without  making  satisfaction.] 

The  Act  was  passed  on  the  mistaken 
supposition  that  there  was  a  prescriptive 
right  to  cause  this  damage  without 
making  compensation,  which  there  could 
not  be.  The  Act  could  not,  therefore,  re- 
serve a  right  which  did  not  exist. 

[Lush,  J. — But  does  it  not  make  it 
exist,  and  legalise  it  ?] 

This  point  was  not  raised  in  Blackett 

(1)  1  B.  &  8.  940 ;  81  Law  J.  Rep.  Q.B.  66. 

(2)  5  Q.B.  Rep.  701 ;  13  Law  J.  Rep.  Q.B.  198. 


v.  Bradley  (1) ;  it  was  affirmed  on  the 
authority  of  Hilton  v.  Lord  Granville  (2) 
that  such  a  right  could  not  exist. 

Herschell,  contra. — There  is  a  manifest 
distinction  between  this  case  and  Lord 
Granville's,  and  it  is  strange  that  it  was 
not  pointed  out  in  Blackett  v.  Bradley 
(1).  In  the  old  case  the  custom  set  up 
was  to  let  down  all  the  tenements  on  the 
manor — that  would  be  a  manifest  dero- 
gation from  the  grant.  Here  the  right 
claimed  was  under  the  waste  of  the 
manor.  Whatever  the  lord  could  reserve 
by  grant  he  could  liave  by  custom ;  and 
the  House  of  Lords  said  that  he  could 
not  reserve  by  grant  such  a  right  as  to 
let  down  all  the  tenements  in  the  manor ; 
therefore  he  could  not  establish  such 
right  by  custom — Rowbotham  v.  Wilson 
(8).  But  this  right  could  have  existed, 
and  it  has  been  actually  recognised  and 
legalised  by  the  Inolosure  Act,  which 
provides  a  mode  of  compensation  to  the 
allottee,  who  may  be  injured  by  the 
mining  operations. 

Lush,  J. — If  I  oould  have  seen  that  in 
Blackett  v.  Bradley  (1)  the  Court  had 
had  its  attention  called  to  the  distinction 
between  the  facts  in  that  case  and  those 
in  Hilton  v.  Lord  Granville  (2),  and  to 
the  closing  words  of  the  Act  of  Parlia- 
ment, which  enacted  that  the  Bishop  of 
Durham  should  enjoy  all  liberty  of  work- 
ing the  mines  without  making  any  satis- 
faction for  so  doing,  I  should  have  been 
bound  to  follow  the  decision  in  that  case 
and  leave  the  defendants  to  go  to  the 
Court  of  Appeal ;  but  these  matters  were 
not  brought  to  the  attention  of  the  Court; 
on  the  contrary,  it  was  admitted  that  the 
case  was  within  the  authority  of  HiUon 
v.  Lord  Granville  (2),  and  the  Court  was 
simply  invited  to  say  whether  Hilton  v. 
Lord  Granville  (2)  had  not  been  virtually 
overruled,  and  they  decided  that  it  had 
not. 

Now  I  think  that  it  is  clear  here  that, 
whether  the  claim  originally  made  was 
well  founded  or  not,  it  was  legalised  by 
the  Aot  of  Parliament.  The  allottees  all 
took  the  waste  land,  subject  to  the  Aot. 
The  very  words  employed  suppose  that 

(3)  8  ELL  Gas.  348 ;  30  Law  J.  Rep.  Q.B.  49. 
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the  Bishop  as  owner  of  the  minerals  will 
do  something  which  at  common  law  will, 
entitle  the  owner  of  the  surface  to  com- 
pensation ;  and  then  the  Act  goes  on  to 
provide  that  the  surface  owner  shall  not 
be  without  compensation,  by  making  all 
the  allottees  liable  to  contribute  to  the 
damages  suffered  by  any  particular  allottee 
caused  by  the  exercise  of  the  powers  of 
the  Bishop  of  Durham  in  working  the 
mines. 

I  think,  therefore,  that  the  plea  is  a 
good  one  which  justifies  what  the  de- 
fendant has  done  under  this  Act  of  Par- 
liament. 

Manisty,  J. — I  am  of  the  same  opinion, 
and  for  the  same  reasons.  The  case  is  a 
peculiar  one.  The  lord  was  the  owner 
of  the  surface  and  of  the  minerals  under- 
neath, but  certain  persons  had  rights  of 
common  over  the  surface.  Under  these 
circumstances  it  is  averred,  and  not 
denied,  that  the  lord  used  to  exercise  his 
right  of  digging  for  minerals,  and  used 
to  disturb  the  surface,  without  making 
any  compensation  to  those  whose  rights 
of  common  were  thereby  interfered  with. 

Then  came  the  Act  of  Parliament,  which 
had  the  same  effect  as  a  deed  between  the 
parties,  and  provided  that  the  lands  should 
be  enclosed,  and  that  the  lord  was  to  con- 
tinue to  be  at  liberty  to  get  the  minerals. 
If  it  stopped  there  I  might  be  inclined  to 
construe  the  Act  against  the  lord  and  in 
favour  of  the  allottees,  importing  as  a 
condition  of  the  continuance  of  the  lord's 
right  to  search  for  minerals  the  necessity 
of  his  making  satisfaction  for  damage 
done.  But  I  find  not  only  an  express 
enactment  that  the  lord  should  not  make 
any  satisfaction,  but  also  a  compensation 
clause  for  the  benefit  of  the  allottee  whose 
allotment  might  be  damaged,  and  throw- 
ing the  burden  not  on  the  lord  but  on  all 
the  other  allottees. 

For  these  reasons  I  think  the  plea 
good,  and  the  demurrer  must  be  over- 
ruled. 

Demurrer  overruled. 


Solicitors — Gregory,  Rowcliffes  &  Co.,  agents  for 
W.  Robinson,  Darlington,  for  plaintiff;  Rills- 
dale,  Cradock  &  Ridsdale,  agents  for  W.  W.  & 
W.  J.  Watson,  Barnard  Castle,  for  defendant. 


[IN  THE  COURT  OF  APPEAL] 
{Appeal  from  the  Queen1 8  Bench  Division.) 

1880.    1  COLLINS  V.  THE  VESTRT  OF  PH>- 

Feb.  23.  /  dinqton.  • 

Practice — Time  for  Appealing — Final  or 
Interlocutory  Proceeding — Rules  of  Court, 
Order  LVIII.  rule  15. 

A  judgment  on  a  question  arising  in  an 
action,  and  stated  in  a  special  case  for  the 
opinion  of  the  Court  by  the  arbitrator  to 
whom  the  action  has  been  referred,  is  an 
interlocutory  judgment,  and  must  be  ap- 
pealed from  within  twenty-one  days. 

Appeal  by  the  plaintiff  from  the  judg- 
ment of  the  Queen's  Bench  Division  on  a 
Special  Case  stated  by  an  arbitrator. 
The  case  is  reported  48  Law  J.  Rep. 
Q.B.  345. 

An  action  brought  by  the  plaintiff 
against  the  defendants  was  referred  to  an 
arbitrator.  The  order  of  reference  con- 
tained a  clause  empowering  the  arbitrator 
to  state  a  case  for  the  opinion  of  the 
Court  on  any  point  on  which  he  might 
think  it  desirable  to  do  so.  A  question 
was  raised  as  to  the  construction  of  one 
part  of  a  contract  made  between  the 
plaintiff  and  the  defendants,  and  the 
arbitrator  stated  a  case  requesting  the 
opinion  of  the  Court  upon  that  question, 
and  when  the  Court  had  given  its  deci- 
sion, the  arbitrator  was  to  assess  the 
damages. 

The  Queen's  Bench  Division  answered 
the  question  in  favour  of  the  defendants, 
and  gave  judgment  accordingly  on  the 
1st  of  April,  1879.  The  plaintiff  ap- 
pealed, but  not  until  more  than  twenty- 
one  days  had  elapsed. 

W.  0.  Harrison  (Robins  with  him),  for 
the  defendants,  took  a  preliminary  ob- 
jection. 

This  appeal  is  too  late.  The  judgment 
of  the  Queen's  Bench  Division  was  an 
interlocutory  judgment,  and  no  appeal 
can  be  brought  after  the  expiration  of 
twenty-one  days,  Order  LVIIL  rule  15 
(1).    In  this  case  the  arbitrator  only 

*  Coram  Branrwell,  L.J. ;  Baggallay,  L.J.; 
Thesiger,  L.J. 

(1)  Order  LVIH.  rule  15.  "No  appeal  from 

any  interlocutory  order  shall,  except  by  special 


Digitized  by 


Google 


Vol.  49.] 


MICHAELMAS  1879  to  MICHAELMAS  1880. 


265 


Collins  v.  Vestry  of  Paddington  (App.),  Q.B. 
stated  one  question  which  arose  during 
the  case,  and  that  having  being  decided 
by  the  Court  it  is  necessary  for  the 
parties  to  go  back  to  the  arbitrator. 

Seymour  and  Bompas,  for  the  plaintiff. 
— It  is  submitted  that  this  judgment  is 
final.  It  fixes  the  status  of  the  parties, 
and  that  satisfies  the  definition  given  by 
Brett,  L.J.,  in  The  Standard  Discount 
Company  v.  La  Orange  (2).  It  is  final 
as  regards  the  matter  before  the  Court 
and  defines  the  rights  of  the  parties.  It 
has  been  held  that  an  order  allowing  or 
overruling  a  demurrer  is  not  an  inter- 
locntory  order  with  regard  to  the  time 
for  appealing — Trowell  v.  Shenton  (3). 

If,  however,  the  judgment  be  con- 
sidered not  to  be  final,  still  it  is  sub- 
mitted the  appeal  is  not  too  late,  for 
there  is  a  distinction  between  a  judgment 
and  an  order,  and  it  is  only  orders  that 
must  be  appealed  from  within  twenty-one 
days.  By  rule  4  of  Order  LVIII.  «  Notice 
of  appeal  from  any  judgment,  whether 
final  or  interlocutory,  shall  be  a  fourteen 
days'  notice,  and  notice  of  appeal  from  any 
interlocutory  order  shall  be  a  four  days' 
notice."  The  provisions  of  rule  15  (1) 
of  the  same  order,  only  apply  to  appeals 
from  orders  and  not  to  appeals  from  judg- 
ments. The  view  is  supported  by  the 
observations  of  B  ram  well,  L.J.,  in  The 
Standard  Discount  Company  v.  La  Orange 
(2).  If,  therefore,  this  is  an  interlocutory 
judgment,  the  time  for  appeal  is  not 
gone  by.  Ml  Andrew  v.  Barker  (4)  does 
not  dispose  of  this  contention,  for  that 
was  an  interpleader  issue,  and  in  such  a 
case  the  decision  of  the  issue  is  not  a 
judgment,  as  the  issue  is  only  to  inform 
the  conscience  of  the  Court,  and  it  is 
therefore  necessary  to  apply  to  the  Judge 
for  a  judgment. 

Bramwbll,  L.  J. — We  are  all  of  opinion 
that  this  appeal  is  too  late.  The  question 

leave  of  the  Court  of  Appeal,  be  brought  after  the 
expiration  of  twenty-one  days,  and  no  other  appeal 
■hall,  except  by  such  leave,  be  brought  after  the 
expiration  of  one  year." 

(2)  47  Law  J.  Rep.  CP.  3;  Law  Hep.  3  CP. 
D.  67. 

(8)  47  Law  J.  Rep.  Chanc  738 ;  Law  Rep. 
8Ch.D:818.  . 

(4)  47  Law  J.  Rep.  Chanc.  340 ;  Law  Rep. 
7  Ch.  D.  701. 

Vol.  49.— Q.B.,  CP.  &  Exch. 


has  been  decided  many  times.  It  is  clear 
that  this  is  an  interlocutory  judgment, 
and  I  do  not  think  that  the  distinction 
attempted  to  be  taken  is  a  valid  one. 

Baggallat,  L.J.,  and  Thesigeb,  L.J., 
concurred. 

Seymour  applied  for  special  leave  to 
appeal,  notwithstanding  the  lapse  of 
time. 

B  ram  well,  L.  J. — Leave  to  apply  is  not 
required,  but  to  obtain  leave  application 
must  be  made  upon  affidavits,  and  as,  if 
this  appeal  were  dismissed,  some  dif- 
ficulty might  arise  as  to  the  power  of  the 
Court  to  entertain  the  application,  we 
will  reserve  our  judgment  until  the 
plaintiff  has  had  an  opportunity  of  making 
the  application. 

Judgment  accordingly. 


Solicitors — McMullen,  for  plaintiff;  J.  H.  Hortin, 
for  defendants. 


1879 
Nov, 


[IN  THE  EXCHEQUER  DIVISION.] 

THE  OVERSEERS  OF  ST.  WERBURGH, 

derbt  (appellants)  v.  Hut- 
chinson (respondent). 


79.  f ' 
.  28.1 


Poor-rate— 32  $•  33  Vict.  o.  41.  s.  16— 
Occupier  going  out  before  the  Bate  dis- 
charged— Unoccupied  Premises. 

[For  the  report  of  the  above  case,  see 
49  Law  J.  Rep.  M.C.  23.] 
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PLEAS  AND  EXCHEQUER. 
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MTEE8  V.  DKFRIE8  AND 
ANOTHER. 


Dec.  15. 

1880. 
Feb.  17,  18.J 

Practice — Costs — Action  tried  with  a 
Jury — Several  Issues — Event  where  Plain- 
tiff succeeds  on  some  Issues  and  Defendant 
on  others — Rules  of  the  Supreme  Court, 
Order  LV.  Rule  1. 

In  an  action  brought  to  recover  damages 
for,  first,  malicious  proceedings  in  bank- 
ruptcy ;  second,  libel  and  slander ;  third, 
trespass  and  conspiracy,  and  tried  with  a 
jury,  the  plaintiff  obtained  a  verdict  and 
judgment  with  a  farthing  damages  upon 
the  claim  for  libel,  and  the  defendants  ob- 
tained a  verdict  and  judgment  upon  the 
other  issues.  Without  any  order  having 
been  made  giving  to  the  defendants  any 
costs,  a  Master  taxed  in  favour  of  the  de- 
fendants the  costs  of  the  issues  upon  which 
they  had  succeeded: — Held  by  the  Ex- 
chequer Division  and  by  the  Court  of  Ap- 
peal, affirming  the  judgment  of  the  Ex- 
chequer Division,  upon  motion  to  review 
the  taxation,  that  the  defendants  were  en- 
titled to  those  costs,  and  that  the  taxation 
was  right. 

Motion  by  plaintiff  to  review  taxation 
of  costs. 

The  facts  are  stated  in  the  judgment 
of  the  Court,  and  are  also  shortly  stated 
above  in  the  head-note. 

Murphy  and  Clay  (on  Nov.  20),  for 
the  plaintiff. — All  law  upon  the  subject 
of  costs  prior  to  the  Judicature  Acts, 
and  not  specially  preserved  by  the  Judi- 
cature Acts,  is  abrogated — Garnett  v. 
Bradley  (1),  Ex  parte  The  Mercersy  Com. 

fany  (2).  And  under  the  Rules  of  the 
upreme  Court,  Order  LV.  rule  1  (3), 

(1)  48  Law  J.  Rep.  Ezch.  186 ;  Law  Rep.  3 
App.  C».  044. 

(2)  48  Law  J.  Rep.  Chanc  884;  Law  Rep.  10 
Ch.  D.  481. 

(3)  Order  LV.  rule  1 :— ••  Subject  to  the  pro- 
visions of  the  Act,  the  costs  of  and  incident  to 
all  proceedings  in  the  High  Court  shall  be  in  the 


the  costs  of  issues  cannot  be  taxed  with* 
out  a  special  order,  although  suoh  costs 
might,  prior  to  the  Judicature  Acts,  have 
been  taxed  under  rule  62  of  the  Bales  of 
Hilary  Term,  1853.  A  new  system  of 
pleading  has  been  introduced,  Order  XIX. 
rules  1,  2  and  21.  And  there  are  no 
longer  any  separate  issues  raised  by  the 
pleadings.  The  word  "issue"  in  the 
proviso  to  Order  LV.  rule  1  (3),  refers 
to  an  issue  directed  by  a  Court  or  Judge, 
not  to  issues  resulting  from  the  pleadings. 
The  "  event "  which,  in  the  absence  of  a 
special  order,  costs  are  to  follow,  is  the 
event  of  the  action.  In  equity  before  the 
Judicature  Acts,  a  party  who  succeeded 
generally  in  a  suit  had  not  to  pay  the 
costs  of  issues  on  which  his  adversary 
succeeded. 

According  to  the  construction  of 
Order  LV.  rule  1  (3),  for  which  the  de- 
fendants  must  contend,  there  is  hardly 
any  room  for  the  application  of  Order 
XXII.  rule  4,  which  empowers  the  Court 
to  make  such  order  as  shall  be  just  with 
respect  to  any  extra  costs  occasioned  by 
denying  in  a  defence  allegations  which 
ought  to  have  been  admitted.  This  case 
is  not  affected  by  Blake  v.  Appleyard  (4) ; 
that  was  a  case  of  counter-claim,  and  a 
counter-claim  is  in  the  nature  of  a  cross- 
action.  No  hardship  is  involved  in  the 
construction  for  which  the  plaintiff  con- 
tends, inasmuch  as  the  Court  has  the 
fullest  discretion  with  regard  to  costs,  as 
illustrated  in  Harris  v.  Petherick  (5). 

Gates  and  Oore,  for  the  defendants. — 
Upon  the  question  whether  rule  62  of 
Hilary  Term,  1853,  still  subsists,  section 
21  of  the  Judicature  Act,  1875,  and  the 
note  at  the  head  of  the  schedule  of  rules 
in  that  Act,  are  material. 

[Pollock,  B.,  referred  to  Garnett  v. 
Bradley  (1).] 

Upon  the  true  construction  of  Order 
LV.  rule  1  (3),  the  defendants  are  en- 
discretion  of  the  Court  ....  provided  that  where 
any  action  or  issue  is  tried  by  a  jury  the  costs 
shall  follow  the  event,  unless  .  .  .  the  Judge  .  .  . 
or  the  Court  shall  otherwise  order." 

(4)  47  Law  J.  Rep.  Exch.  407 ;  Law  Rep.  8  Ex, 
D.  195. 

(5)  48  Law  J.  Rep.  Q.B.  621 ;  Law  Rep.  4  Q.B.D 
611. 
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titled  to  the  costs  which  hare  been 
taxed  to  them.  Issues  are  still,  substan- 
tially, raised  by  the  pleadings,  Staples  v. 
Young  (6),  Blake  v.  Appleyard  (4). 

[Pollock,  B.,  referred  to  Parsons  v. 
Tinling  (7).] 

The  word  "  issue  "  does  not  mean  sim- 
ply an  issue  directed  by  a  Court  or 
Judge.  If  a  plaintiff  succeeds  on  one 
cause  of  action  and  fails  on  two  others, 
it  cannot  be  said  that  the  event  of  the 
action  is  in  his  favour.  In  Chancery 
before  the  Judicature  Acta,  when  a  plain- 
tiff instituted  a  suit  for  two  objects,  and 
succeeded  upon  one  and  failed  on  the 
other,  the  costs  were  apportioned — see 
the  opinion  of  the  Taxing  Masters  in 
Saner  v.  BiUon  (8). 

Murphy  in  reply. — In  Chancery  the 
oosts  of  an  issue  were  not  taxed  to  a 
party  who  had  been  generally  defeated  in 
the  suit  without  an  order — BanieVs 
Chancery  Practice  (9). 

The  judgment  of  the  Court  (10)  was 
delivered  (on  Deo.  15,  1879),  by  . 

Pollock,  B.— The  plaintiff,  by  his  state- 
ment of  claim,  sought  to  recover  from  the 
defendants,  Coleman  Defries  and  Moss 
Defries,  damages  in  respect  of  three  dis- 
tinct causes  of  action : — First,  For  ma- 
licious proceedings  in  bankruptcy.  Second, 
For  libel  and  slander.  Third,  For  tres- 
pass and  conspiracy. 

The  action  was  first  tried  in  July,  1877, 
when  a  verdict  was  found  on  all  the 
issues  for  the  plaintiff  against  the  defend- 
ants, Moss  Defries  and  Coleman  Defries. 

A  new  trial  having  been  ordered,  the 
action  was  again  tried,  in  May,  1878. 

The  jury  on  the  second  trial  found  a 
verdict  for  the  plaintiff  upon  the  claim 
for  damages  for  libel,  with  a  farthing 
damages,  and  for  the  defendants  upon 
the  other  issues.  The  learned  Judge 
directed  the  verdiot  and  judgment  to  be 
entered  for  the  plaintiff  for  a  farthing 

(6)  Lair  Rap.  2  Ex.  D.  82a. 

(7)  46  Law  J.  Sep.  CP.  230 ;  Law  Rep.  2 
CP.  D.  119. 

(8)  48  Law  J.  Rep.  Chanc  545;  Law  Rep.  11 
Ch.  D.  416. 

(91)  6th  edit  p.  1017. 

(10)  Pollock,  B.,  and  Huddleston,  B. 
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damages  upon  the  claim  for  damages  for 

libel,  and  verdict  and  judgment  for  the 
defendants  upon  the  other  issues,  without 
making  any  order  as  to  costs,  and  the 
Associate  gave  his  certificate  accordingly. 

The  plaintiff  on  the  8th  of  June,  1878, 
signed  judgment  in  accordance  with  the 
certificate. 

In  August,  1878,  the  solicitors  for  the 
defendants,  Coleman  Defries  and  Moss 
Defries,  served  notice  of  motion  to  the 
Court  to  deprive  the  plaintiff  of  his  costs 
and  to  direct  the  plaintiff  to  pay  the  de- 
fendants their  costs  of  the  action. 

On  the  17th  of  March,  1879,  this 
Court  made  an  order  as  follows  : — "  It  is 
ordered  that  the  plaintiff  have  no  costs 
of  the  action  herein,  and  that  there  be 
no  costs  of  this  motion  on  either  side," 
and  this  order  was  subsequently  affirmed 
by  the  Court  of  Appeal  (11). 

The  Master,  upon  the  taxation,  refused 
to  tax  the  costs  of  the  issue  found  for  the 
plaintiff,  and  taxed  the  costs  of  the 
defendants,  Moss  Defries  and  Coleman 
Defries,  of  the  issues  found  for  them. 
And  upon  this  the  plaintiff  moved  to 
review  the  taxation,  upon  the  ground 
that  there  having  been  no  order  by 
the  Judge  who  tried  the  cause,  or 
by  the  Court,  giving  to  the  defendants 
any  costs,  they  were  not  entitled  to 
them  (12). 

Before  the  Judicature  Act,  1873,  this 
matter  would  have  been  governed  by 
rule  62  of  the  rules  of  Hilary  Term,  1853, 
made  under  the  Common  Law  Procedure 
Act,  1852;  which  provided  that  "when 
issues  in  law  and  fact  are  raised,  the 
costs  of  the  several  issues  in  law  and  fact 
will  follow  the  finding  or  judgment."  It 
was  argued,  however,  for  the  plaintiff,  that 
this  rule  was  repealed,  either  expressly  or 
by  implication,  by  the  Judicature  Acts, 
1873  and  1875,  and  the  Rules  made  under 
the  latter,  and  we  think  this  is  so.  In 
the  first  place  by  Order  XIX.  rules  1  and 
2,  a  new  method  of  pleading,  by  state- 
ment of  claim  and  statement  of  defence, 

(11)  See  dismissal  of  appeal,  48  Law  J.  Rep. 
Exch.  446;  Law  Rep.  4  Ex.  D.  176. 

(12)  The  plaintiff  made  his  application  in  the 
first  instance  at  Chambers,  and  the  matter  was 
referred,  by  Field,  J.,  to  the  Court. 
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Uytn  v.  Dlfrin  {App.),  Excm. 

is  substituted  for  the  old  pleadings,  by 
declaration  and  plea,  and  therefore  the 
issues  dealt  with  by  the  rale  of  1853  can- 
not now  be  properly  said  to  exist ;  and, 
secondly,  by  Order  LV.  rule  1  (3),  a 
new  rale  is  laid  down  as  to  costs,  which 
is  applicable  to  all  proceedings  in  the 
High  Court,  and  governs  therefore  costs 
in  both  the  Chancery  and  Common  Law 
Divisions ;  and  this  provides  "  that  where 
any  action  or  issue  is  tried  by  a  jury,  the 
costs  shall  follow  the  event,  unless  upon 
application  made  at  the  trial  for  good 
cause  shewn  the  Judge  before  whom  suoh 
action  or  issue  is  tried,  or  the  Court  shall 
otherwise  order."  The  provision  of  this 
rule  must  be  taken  in  conjunction  with 
section  33  of  the  Judicature  Act,  1875, 
which  repeals  any  enactment  "  incon- 
sistent with  this  Act  or  the  principal 
Act,"  and  although  the  provisions  of 
the  Common  Law  Procedure  Act  and 
of  Order  LV.  rule  1  (3)  are  not  in  all 
respects  inconsistent,  they  are  so  if  taken 
in  their  entirety,  since  one  makes  costs 
follow  the  event,  whilst  the  other  makes 
them  follow  the  event  unless  the  Judge 
or  the  Court  otherwise  orders;  and  there- 
fore it  seems  to  us  that,  applying  the 
well-known  rules  as  to  the  repeal  of  an 
earlier  by  a  later  statute,  which  were  so 
recently  explained  and  acted  upon  by  the 
House  of  Lords  in  Oarnett  v.  Bradley 
(1),  when  this  very  rule  was  under  con- 
sideration, it  must  be  taken  that  the  rule 
of  1853  is  abrogated,  and  our  judgment 
must  depend  upon  what  is  the  true  con- 
struction of  Order  LV.  rule  1  (3). 

But,  although  this  be  conceded,  it  does 
not  follow  that  when  we  come  to  consider 
what  is  the  true  meaning  and  effect  of 
Order  LV.  rule  1  (3),  we  ought  not  to  bear 
in  mind  what  has  been  the  general  tend- 
ency of  legislation,  and  rules,  affecting  the 
question  of  costs,  where  a  plaintiff  suc- 
ceeds as  to  one  portion  of  a  claim  and  the 
defendant  as  to  another,  from  the  statute 
of  James  1,  to  the  Judicature  Acts, 
namely,  that  the  costs  followed  the  event, 
and  that  the  successful  party  had  them 
as  of  right.  Remembering,  then,  these 
provisions,  as  laid  down  and  acted  upon 
for  a  long  series  of  years,  what  is  the  in- 
tention of  this  role,  to  be  gathered  from 


its  language  ?  We  think  it  is,  that  where 
by  the  statement  of  claim  and  statement 
of  defence,  or  any  further  pleadings,  more 
than  one  definite  issue  is  raised  and  de- 
termined by  the  Judge  and  jury  by  whom 
the  action  is  tried,  and  no  order  otherwise 
is  given  by  the  Judge,  the  word  "event" 
is  to  be  construed  distributively ;  and  if, 
in  the  same  action,  the  plaintiff  obtains 
a  verdict  and  judgment  as  to  one  distinct 
cause  of  action,  and  the  defendant  ob- 
tains a  verdict  and  judgment  as  to 
another  distinct  cause  of  action,  there  are 
two  events,  and  the  Master  is  to  tax  the 
costs  accordingly. 

It  may  be  that  in  some  cases  where 
there  are  different  findings  of  a  jury  in 
the  same  action  there  is  but  one  judg- 
ment, and  so  but  one  event ;  for,  as  was 
pointed  out  by  Bramwell,  L.J.,  when  this 
case  was  before  the  Court  of  Appeal  (13), 
the  word  "event"  cannot  mean  the  verdict 
of  the  jury  without  judgment ;  and  again, 
there  may  be  cases  in  which  there  may 
be  a  finding  of  the  jury,  and  even  a  judg- 
ment, npon  some  subordinate  question 
raised  by  the  pleadings,  which  could  not 
properly  be  said  to  amount  to  an  "  event," 
and  in  which  the  Master,  in  the  absence 
of  some  direction  by  the  Judge  who  tried 
the  cause,  could  only  tax  generally  for 
the  plaintiff  or  for  the  defendant.  Bat 
here  no  such  difficulty  arises.  The  plain- 
tiff claims  in  respect  of  three  distinct 
causes  of  action,  as  to  one  of  which  he 
succeeds,  and  as  to  two  of  which  the 
defendant  succeeds,  and  hence  there  are 
three  findings  of  the  jury  and  three  judg- 
ments ;  and  we  are  unable  to  see  why  the 
defendants,  who  have  expended  costs  in 
defeating  the  two  causes  of  action  in 
respect  of  which  they  have  succeeded, 
may  not  say  that  the  two  events  were  in 
their  favour  as  correctly  as  the  plaintiff 
can  say  that  one  event  was  in  his  favour. 
And  we  think  we  ought  not  the  less  to 
give  this  construction  to  the  rule,  because 
we  may  foresee  cases  in  which  questions 
raised  at  a  trial  may  be  so  subordinate 
to  the  real  event  of  the  action,  or  so  in- 
definite, that  a  Master  might  properly 

(13)  48  Law  J.  Rep.  Exoh.  at  pp.  447,  448; 
Law  Rep.  4  Ex.  D.  at  p.  180. 
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»y,  although  there  have  been  many 
issues,  there  has  been  bat  one  event. 
The  answer  to  this  sort  of  objeotion  is 
that,  in  such  cases,  a  direction  must  be 
obtained  at  the  trial  from  the  Judge  who 
tries  the  cause,  as  is  so  frequently  done 
in  the  Chancery  Division. 

The  plaintiff  further  argued  (failing 
his  first  contention)  that  this  Court  in- 
tended the  order  of  the  17th  of  March, 
1879,  to  be  a  final  order  upon  the  ques- 
tion of  costs,  and  that  the  defendants, 
Coleman  Defries  and  Moss  Defines,  not 
having  obtained  an  order,  in  the  terms  of 
the  notice  of  motion,  for  payment  of  their 
costs  by  the  plaintiff,  they  are  precluded 
from  claiming  of  the  plaintiff  any  costs 
either  of  the  action  or  of  any  of  the  issues 
in  the  action.  This  argument  ought  not, 
we  think,  to  prevail.  It  seems  to  us 
clear  that  the  costs  which  were  the  sub- 
ject-matter of  the  defendants'  notice  of 
motion,  and  which  were  dealt  with  by 
the  order  of  the  Court  of  the  17th  of 
March,  were  the  general  costs  in  the 
action,  and  that  the  Court,  when  making 
that  order,  had  not  before  them  the  costs 
of  the  two  issues  upon  which  the  de- 
fendants succeeded,  and  therefore  had  no 
intention  to  deprive  the  defendants  of 
them. 

The  result  is  that  there  will  be  no  order, 
and  the  plaintiff  must  pay  the  costs  of 
this  motion  and  the  costs  at  chambers. 

The  plaintiff  appealed  (14). 

Murphy  and  Clay,  for  the  plaintiff  (on 
the  17th  of  February). — Before  the  Judi- 
cature Act  the  costs  of  "  issues "  were 
regulated  by  the  Common  Law  Procedure 
Act,  1852,  and  the  taxation  was  governed 
by  rule  62  of  the  Roles  of  Hilary  Term, 
1853.  The  Judicature  Act  repeals  those 
rules,  for  they  are  not  specially  preserved 
—Garnett  v.  Bradley  (1),  Ex  parte  The 
Mercers'  Company  (2).  Order  LV.  rule  1 
(3)  was  drawn  with  reference  to  Order 
XVIL,  by  which  a  plaintiff  was  allowed 
a  large  liberty  in  joining  causes  of  action 
in  one  claim,  and  it  is  submitted  that  the 
intention  was  to  confine  the  right  to  a 

(14)  Coram  Bramwell,  L.J.;  Baggallay,  L.J.; 
Thesiger,  L.J. 


party  to  have  coats,  to  oases  in  whioh  the 
whole  event  was  in  his  favour.  That 
view  is  supported  by  the  decisions  given 
before  the  passing  of  the  Judicature  Act, 
the  principles  of  which  would  be  in  the 
minds  of  the  framers  of  these  rules — 
Qribble  v.  Buchanan  (15),  Boodle  v.  Davies 
(16),  Beeves  v.  M'Gregor  (17).  The  event 
is  the  net  result  after  all  the  items  on  the 
various  issues  have  been  considered — 
Ohatfield  v.  Sedgwick  (18),  Field  v.  The 
Cheat  Northern  Railway  Company  (19), 
and  the  net  result  is,  in  this  case,  in 
favour  of  the  plaintiff. 

Should  the  opinion  of  the  Court  be 
against  the  plaintiff  on  the  construction 
of  this  rule,  it  is  then  submitted  that,  in 
this  case,  the  defendants  ought  not  to 
have  their  costs,  as  they  have,  by  their 
conduct,  led  the  plaintiff  to  believe  that 
they  would  not  claim  them. 

Gates  and  Edward  Pollock,  for  the  de- 
fendants, were  desired  to  argue  the  ques- 
tion of  the  construction  of  the  rule,  and 
were  not  called  on  as  to  the  last  point 
made  for  the  plaintiff. 

The  two  questions  are,  What  is  the 
meaning  of  the  word  "  event,"  and  what 
are  the  costs  which  it  is  intended  should 
follow  the  event  ?  The  judgment  of  the 
Exchequer  Division  is  right  on  both 
points.  The  event  mentioned  in  the  rule 
under  discussion  is  the  event  or  result  of 
each  separate  cause  of  action.  Without 
doubt,  in  one  sense,  issues,  using  that 
word  as  it  was  used  before  the  Judicature 
Act  came  into  force,  do  not  now  exist ; 
but  issues  do  still  exist  in  a  certain  sense, 
Orders  XXVI.  and  XVII.  Various  causes 
of  action  can  be  joined  in  one  claim — the 
claim,  the  defence,  the  counter-claim,  all 
form  one  action :  on  these  various  issues 
may  arise,  of  each  of  those  issues  there 
must  be  a  result,  and  that  result  is  an 
event.  There  is  no  difficulty  in  appor- 
tioning the  costs  where  a  plaintiff  suc- 
ceeds in  some  items  of  his  olaim,  and  fails 

(15)  18  Com.  B.  Rep.  691;  26  Law  J.  Rep. 
CP.  24. 

(16)  3  Ad.  &  E  200. 

(17)  9Ad.&E  676. 

(18)  Law  Rep.  4  CP.  D.  S88,  458. 

(19)  47  Law  J.  Rep.  Exch.  662 ;  Law  Rap.  8 
Ex.  Dir.  261. 
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on  others,  even  as  there  was  none  in  the 
Court  of  Chancery,  in  the  case  of  a  plain- 
tiff failing  as  to  part  of  his  bill— The 
Attorney-General  v.  Carrington  (20),  Saner 
v.  Bilton  (8).  The  cases  relied  on  by  the 
plaintiff  were  cases  of  references  under 
special  orders,  each  of  which  must  be 
considered  with  reference  to  the  peculiar 
circumstances  of  the  case.  Blake  v.  Ap- 
plet/ard  (4),  Hallinan  v.  Price  (21),  are 
direct  authorities  in  favour  of  the  de- 
fendants. 

The  costs,  which  are  to  follow  the 
event,  taking  that  word  distributively, 
are  the  general  costs ;  that  was  the  rule 
before  the  Judicature  Act,  and  there  is 
nothing  in  that  Act,  or  in  the  Rules  of 
Court,  to  change  the  well-understood 
practice. 

Such  has  been  the  view  hitherto  taken 
by  the  Courts  whenever  the  question  has 
arisen,  even  though  there  may  not  have 
been  a  formal  decision  on  the  question — 
Berdan  v.  Greenwood  (22),  Oole,  Marchent 
#•  Go.  v.  Firth  (23),  Davidson  v.  Gray 
(24). 

Murphy,  in  reply. — Chatfield  v.  Sedg- 
wick (18)  settled  that  the  event  means 
the  balance,  the  defendants  here  have  not 
gained  the  balance.  There  can  only  be 
one  judgment  and  one  event  in  this  case. 
Issues  were  the  creatures  of  statute,  they 
were  not  preserved,  and  therefore  they 
must  be  held  to  be  abolished.  To  support 
the  contention  of  the  defendants  it  would 
be  necessary  to  alter  Order  LV.  rule  1 
(3),  and  to  change  the  word  event  into 
the  plural  number. 

Bramwell,  L.J. — I  am  of  opinion  that 
this  judgment  must  be  affirmed.  Rule  1 
of  Order  LV.  (3)  cannot  be  said  to  be  a 
very  happy  rule,  and  so  much  discussion 
has  takeu  place  upon  it  that  it  might  not 
be  inconvenient  if  it  were  repealed  and 
then  re-drawn.  We  have  to-day  to  con- 
sider how  this  rule  is  to  be  applied  to  a  case 
which  was  very  probably  not  in  the  con- 
templation of  those  who  framed  it.  I  think 

(20)  6  Beav.  454. 

(21)  41  Law  Times,  N.S.  627. 

(22)  47  Lav  J.  Hep.  Exch.  628 ;  Lav  Rep.  3 
Ex.  Div.  251. 

(23)  40  Law  Times,  N.S.  851. 

(24)  40  Law  Times,  N.S.  192. 


that  the  old  law  as  to  costs  is  abolished, 
and  that  the  old  rule  as  to  issues  is  also 
abolished  ;  but  the  law  as  it  was  prior  to 
the  Judicature  Act  may  well  be  referred 
to  for  the  purpose  of  construing  the  new 
rales  of  Court.  It  has  been  urged  on 
behalf  of  the  appellants  that  rule  1  of 
Order  LV.  (3)  only  applies  in  cases  where 
the  event  proves  to  be  wholly  in  favour 
of  either  the  plaintiff  or  the  defendant, 
and  it  is  said  that  if  the  result  of  a  trial 
be  that  the  plaintiff  succeeds  as  to  one 
part,  and  the  defendant  succeeds  as  to 
another  part  of  the  subject-matter  of  the 
cause,  then  the  rule  does  not  apply,  as  it 
cannot  be  said  that  there  is  any  event 
within  the  meaning  of  the  rule.  The 
appellant  says  that  the  result  of  the  trial 
must  be  considered  to  be  entirely  one- 
sided, as  otherwise  there  cannot  be  an 
event,  and  that  in  the  present  case  the 
event  is  in  his  favour,  and  that  he  has 
succeeded  in  the  result,  for  that  be  re- 
covered one  farthing  damages  on  one  of 
the  causes  of  the  action,  while  the  defen- 
dants have  not  recovered  anything,  so 
that  the  plaintiff  claims  to  be  the  person 
who  has  obtained  relief,  while  the  defen- 
dants have  not  obtained  anything,  and 
therefore  he  says  the  event  is  wholly  in 
his  favour. 

Now  I  do  not  think  that  this  contention 
can  succeed.  I  do  not  think  thatit  would  be 
reasonable,  nor  do  I  think  that  the  unrea- 
sonableness which  would  result  from  put- 
ting such  a  construction  upon  the  words, 
"  costs  shall  follow  the  event,"  can  be  said 
to  be  got  rid  of  by  the  discretion  given  at 
the  end  of  the  rule  to  a  Judge  of  the 
Court.  It  would  not  be  good  legislation 
first  to  make  an  unreasonable  rule,  and 
then  to  insert  a  proviso  under  which  the 
unreasonableness  of  the  rule  might  be 
done  away  with.  It  is  said  that  the  event 
in  this  rule  means  the  judgment  which  is 
given  on  and  after  the  finding  of  the 
jury."  I  am  of  opinion,  however,  that 
this  is  not  sufficient ;  there  may  be  several 
events  in  an  action,  and  the  rule  must  be 
read  as  though  it  were  "  the  costs  shall 
follow  the  events. ' '  The  word  event  in  this 
rule  is  a  nomen  collectivum,  and  may  be  said 
to  be  equivalent  to  result.  Suppose  that 
the  word  "  result "  had  been  placed  in  the 
rule  instead  of  the  word  "  event,"  could 
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it  then  be  said  that  there  conld  only  be 
one  result  ?  Snrely  not ;  event  and  result 
may  both  comprise  several  things.  I 
thiok  that  the  rule  means  that  in  cases 
where  several  causes  of  action  are  com- 
bined and  tried  together  there  may  be 
several  events,  and  that  then  the  costs 
must  follow  those  events.  A  doubt  did 
suggest  itself  to  my  mind  as  to  which 
ought  in  such  a  case  to  get  the  ge- 
costs  of  the  cause.  Each  party 
contends  that  the  event  is  in  his  favour ; 
but  I  think  that  these  costs  will,  if  A 
reasonable  rule  be  applied,  be  found  not 
to  present  any  difficulty.  The  costs  of 
the  writ,  for  instance,  are  necessarily  in- 
curred by  the  plaintiff  if  there  is  an  event 
in  bis  favour.  Where  an  event  is  in  the 
plaintiff's  favour,  and  where  he  gets 
costs,  he  will  get  the  general  costs  of  the 
cause;  where,  however,  he  recovers  no- 
minal damages  and  gets  no  costs,  he  will 
not  have  to  pay  any  general  costs  to  the 
other  party. 

This  seems  to  me  to  be  reasonable,  and 
to  carry  out  the  intention  of  the  rule.  The 
appeal  must  therefore  be  dismissed,  and 
the  judgment  of  the  Exchequer  Division 
must  stand. 

Baogallay,  L.J. — I  am  of  the  same 
opinion.  The  plaintiff  sued  the  defend- 
ants in  respect  of  three  distinct  causes  of 
action.  He  recovered  a  verdict  upon  one 
cause  of  action,  and  the  jury  awarded 
him  one  farthing  as  damages.  A  verdict 
passed  for  the  defendants  upon  the  two 
other  causes  of  action.  A  verdict  and 
judgment  were  entered  for  the  plaintiff  for 
a  farthing  damages,  and  verdict  and  judg- 
ment were  entered  for  the  defendants  upon 
the  other  issues.  No  order  was  made  as 
to  costs.  The  Exchequer  Division  after- 
wards ordered  that  the  plaintiff  should 
have  no  costs  of  the  action,  and  that 
order  was  affirmed  by  this  Court.  The 
Master  refused  to  tax  the  costs  of  the 
issue  found  for  the  plaintiff,  and  taxed 
the  costs  of  the  defendants  of  the  issues 
found  for  them. 

The  plaintiff  moved  to  review  the  tax- 
ation, but  his  motion  was  refused,  and  he 
now  appeals  to  this  Court. 

The  question  is,  what  is  the  event  of 
the  trial  within  the  meaning  of  rule  1 


of  Order  LV.  (3)  ?  I  am  of  opinion  that 
the  event  is  the  outcome  or  the  result  of 
the  trial,  and  that,  although  there  may  be 
one  verdict  and  one  judgment,  still  there 
may  be  more  than  one  event.  A  plaintiff 
may  now  unite  in  the  same  action  several 
causes  of  action,  and  when  he  does  so, 
the  several  items  which  compose  his  claim 
are  often  tried  together;  but  it  is  pro- 
vided by  rule  1  of  Order  XVII.,  that  the 
Court  or  a  Judge  may  order  separate  trials  - 
of  any  of  the  causes  of  action  so  united 
if  he  thinks  they  cannot  be  conveniently 
tried  together.  If  an  order  to  this  effect 
should  be  made,  in  such  a  case  it  is  dear 
that  there  would  be  several  events,  and 
that  if  such  an  order  had  been  made  in 
this  case,  there  would  have  been  events 
which  would  have  resulted  in  favour  of 
the  defendants.  At  one  part  of  the  argu- 
ment I  was  pressed  with  the  difficulty  as 
to  what  costs  could  be  due  to  the  defend- 
ants ;  but  that  question  is  not  now  before 
us,  the  only  question  we  have  to  consider 
is,  whether  the  defendants  are  entitled  to 
have  any  costs. 

I  agree  also  with  the  judgment  of  the 
Court  below  in  holding  that  rule  62  of  the 
Rules  of  Hilary  Term  is  abrogated  by  the 
provisions  of  the  Judicature  Act ;  but  it 
seems  to  me  reasonable  to  refer  to  the  old 
practice,  and  to  bear  in  mind  what  the 
law  as  to  costs  was  when  the  Judicature 
Act  was  passed,  in  order  to  construe  the 
Order  which  is  now  under  consideration. 
I  do  not  think  that  there  is  any  ambiguity 
in  the  Order,  but  if  there  were,  I  think 
it  would  be  cleared  up  by  a  consideration 
of  the  practice  which  existed  before  the 
Judicature  Act. 

Thesiqke,  L.J. — I  am  of  the  same  opi- 
nion. The  facts  of  the  case  are  undis- 
puted and  have  been  already  stated.  I 
think  that  it  is  important  to  consider  what 
was  the  practice  in  relation  to  the  costs 
of  a  plaintiff  and  a  defendant  prior  to  the 
passing  of  the  Judicature  Act.  A  plain- 
tiff could,  before  that  Act  was  passed, 
join  in  one  action  several  causes  of  action 
subject  to  certain  defined  limitations,  and 
a  defendant  could  plead  several  pleas  sub- 
ject also  to  certain  limitations,  conditions , 
and  qualifications,  and  when  the  verdict 
was  given  and  judgment  signed  the, 
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plaintiff  was,  if  he  succeeded  on  one  of 
his  causes  of  action,  entitled  to  the  gene- 
ral costs  of  the  action,  subject,  of  coarse, 
to  certain  exceptions  provided  for  by  cer- 
tain statutes,  snch  as  toe  Statute  of  James, 
Lord  Denman's  Act  and  the  County  Court 
Act  The  defendant  also,  in  such  a  case, 
had  taxed  to  him  the  costs  of  the  par. 
ticular  issues  in  respect  of  which  the 
plaintiff  failed  to  recover  a  verdict  and 
judgment. 

The  Judicature  Act  has  enlarged  the 
powers  of  a  plaintiff,  and  has  enabled  him 
to  join  in  one  action  several  causes  of 
action,  subject  to  but  little  limitation. 
Issues,  using  that  word  in  the  sense  in 
which  it  was  used  prior  to  the  Judicature 
Act,  have  been  abolished ;  but  there  are 
issues  still,  and  the  object  of  all  pleading 
is  now  to  get  clear,  definite  and  precise 
issues.  Issues  are  mentioned  in  rule  18 
of  Order  XIX.,  in  rules  19  and  28  of 
Order  XXXI.  and  in  rule  6,  7  and  8  of 
Order  XXX  VI.  This  last-mentioned  or- 
der introduces  a  new  practice  as  to  issues, 
for  under  the  old  system  issues  might  be 
directed  and  tried  in  interpleader,  by 
order  of  a  Court  of  Equity,  or  by  order 
of  the  Court  of  Probate,  but  otherwise  it 
was  necessary  to  try  an  action  as  a  whole, 
and  there  was  no  power  to  order  a  trial 
of  different  issues  of  fact  in  different 
ways. 

I  think  it  may  be  said  that  a  priori  the 
Legislature  would  not  alter  a  reasonable 
rule,  and  it  appears  to  me  that,  although 
the  Legislature  has  provided  that  costs 
shall  be  in  the  discretion  of  the  Judge,  it 
has  also  given  him  a  hint  as  to  the  way 
in  which  he  should,  as  a  rule,  exercise 
that  discretion.  The  rule  says,  "pro- 
vided that  where  any  action  or  issue  is 
tried  by  a  jury  the  costs  shall  follow  the 
event.  Thus  far  the  rule  contemplates 
a  case  in  which  no  order  is  made  by  the 
Judge,  and  two  alternatives  then  present 
themselves,  either  the  plaintiff  must  have 
the  whole  costs  of  the  action  if  he  suc- 
ceed upon  any  one  item  of  his  claim,  or 
the  costs  must  abide  the  event,  using  the 
word  event  as  it  was  used  prior  to  the 
passing  of  the  Judicature  Act,  in  which 
case  the  plaintiff  who  succeeds  gets  the 
general  costs  of  the  cause ;  but  the  de- 
fendant, if  there  are  specific  issues  on 


which  he  succeeds,  gets  the  costs  oF  those 
issues. 

I  think  that  the  latter  alternabm-ve  is 
the  true  one,  and  that  it  carries  ont  the 
intention  of  the  rule  more  satisfacyfoor-fly 
than  does  the  former  alternative ;  it  a-flTortls 
a  reasonable  construction,  and  it  proven* 
such  a  case  as  the  present  from  b&i»J?' 
casus  omissus.    The  event  must  eitfca^T" 
a  complex  matter  to  be  arrived  at  l>_y 
ultimate  result  of  all  the  matters  itnt 
pute,  or  the  word  must  be  read  dis***"*-** 
rively,  and  there  seems  no  reason  Xi^" 
should  not  be  so  read.  , 

I  hold  that  the  general  costs  *be 
action  follow  the  whole  event  of  tba^ 
tion,  and  then  that  the  taxation  proc^^^*^ 
having  regard  to  each  event  and  fco 
relation  it  bears  to  the  issues.  This  %**^y* 


tice  seems  to  me,  as  I  have  said,  ~a>c:>^& 
reasonable.    It  is  in  accordance  witfa 
practice  of  the  Masters,  and  withr  #00 
opinion  of  the  Exchequer  Division  in  this 
case.  The  question  has  been  discussed  in 
Davidson  v.  Gray  (24),  in  Blake  v.  Apple- 
yard  (4),  in  Saner  v.  BUton  (8),  in  Vole, 
Marchent     Co.  v.  Firth  (23)  and  in  Ber- 
dan  v.  Greenwood  (22),  and  although  it 
arose  incidentally  in  those  cases,  still  the 
expression  of  opinion  in  all  of  them  was 
to  the  same  effect  as  that  which  we  are 
now  expressing  in  this  case. 


Solicitors— O.  8.  &  H.  Brandon,  for  plaintiff; 
John  Hands,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.  1   hall  {appellant)  v.  hopwood 
Dec.  3.  j  (respondent). 

Goal  Mines  Regulation  Act,  1872  (35  If 
36  Vict.  c.  76),  s.  51,  r.  1  — Insufficient 
Ventilation  in  Mine— Expense  of  Alteration 
— Information — Liability  of  Manager. 

[For  the  report  of  the  above  case,  Bee 
49  Law  J.  Rep.  M.C.  17.] 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 


1879. 
Dec.  19. 

1880. 
Jan.  13. 


THE  SOUTH  EASTERN  RAILWAY 
COMPANY  V.  THE  RAILWAY  COM- 
MISSIONERS AND  THE  MAYOR  AND 
CORPORATION  OF  HASTINGS. 


Railway  Commissioners,  Jurisdiction  of 
—36  §r  37  Vict.  c.  48— Order  to  execute 
Structural  Works— 17  18  Vict.  c.  31— 
Prohibition. 

The  2nd  section  of  the  Railway  and 
Canal  Traffic  Act  (17  *  18  Vict.  c.  31), 
enacts  that  every  railway  company  and 
canal  company  shall,  according  to  their 
respective  powers,  afford  all  reasonable 
facilities  for  the  receiving  and  forwarding 
and  delivering  of  traffic  upon  and  from  the 
several  railways  and  canals  belonging  to  or 
worked  by  such  companies  respectively,  Sfc. ; 
and  section  3  enacts,  that  it  shall  be  lawful 
for  any  company  or  person  complaining 
against  any  such  companies  or  company  of 
anything  done  or  of  any  omission  made  in 
violation  or  contravention  of  that  Act,  to 
apply  to  the  Court  of  Common  Pleas  to  hear 
and  determine  the  matter  of  such  complaint, 
and  for  that  purpose  to  prosecute  any  en- 
quiry  the  Court  may  deem  necessary  by  engi- 
neers, barristers  or  other  persons,  after  which 
the  Court  may  issue  a  writ  of  injunction. 

By  section  6  of  the  Regulation  of  Rail- 
ways Act,  1878  (36  8r  37  Vict.  c.  48),  the 
Railway  Commissioners  had  transferred  to 
them  all  the  jurisdiction  conferred  by  section 
3  of  17  &•  18  Vict.  c.  31,  on  the  several  Courts 
and  Judges  empotcered  to  hear  and  determine 
complaints  under  that  Act,  with  power  to 
make  orders  of  a  like  nature  with  the  writs 
and  orders  authorised  to  be  issued  and  made 
fey  the  said  Courts  and  Judges. 

The  Railway  Commissioners,  having  been 
applied  to  by  the  Corporation  of  Hastings, 
who  complained  of  the  want  of  sufficient 
accommodation  for  passengers,  goods  and 
cattle  at  the  Hastings  Station  of  the  South 
Eastern  Railway  Company,  made  an  order 
upon  the  railway  company  requiring  them 
to  enlarge  the  platforms,  to  build  new  wait- 
ing rooms,  to  add  a  refreshment  room,  and 
a  covered  place  under  which  carriages  can 
set  down;  to  make  additional  sidings  for 
unloading  goods,  and  to  supply  cattle 
pens: — 

Held,  on  demurrer  to  a  declaration  in 
prohibition,  by  Gockbdrn,  G.J.,  and  Ma- 
Vol.  49.— Q.B.,  CP.,  &  Exch. 


NI8TY,  J.  (dissentiente  Lush,  J.),  that  tJte 
Railway  Commissioners  have  no  jurisdic- 
tion to  order  structural  works  and  additions 
to  be  executed  by  a  railway  company  be- 
yond those  works  contemplated  when  the 
capital  of  the  company  was  fixed  and  sanc- 
tioned by  Act  of  Parliament ;  and  that  a 
company  cannot  be  forced,  under  the  above- 
mentioned  Acts,  to  find  fresh  capital  for 
structural  additions  not  within  the  scope  of 
the  original  enterprise,  simply  because  such 
constructions  might  be  for  the  convenience 
of  the  public. 

This  was  a  demurrer  to  a  declaration 
in  prohibition  raising  the  question  of  the 
jurisdiction  of  the  Railway  Commissioners 
to  entertain  an  application  by  the  Corpo- 
ration of  Hastings  against  the  South 
Eastern  Railway  Company,  and  to  make 
an  order  upon  that  company  to  execute 
certain  structural  works  at  the  Hastings 
station  involving  the  expenditure  of  a 
considerable  amount  of  capital,  and  being 
additions  to  and  extensions  of  the  station 
originally  made,  alleged  to  be  necessary 
and  desirable  for  the  accommodation  of 
the  increased  traffic  both  in  passengers 
and  goods.  The  application  and  the  j  udg- 
ment  of  the  Commissioners  appear  very 
fully  set  out  in  the  considered  judgments 
below. 

The  Solicitor-General  (SirH.  S.  Qiffard) 
(A.  L.  Smith  with  him)  (on  Deo.  19),  for 
the  Railway  Commissioners,  in  support  of 
their  demurrer  to  the  declaration  in  pro- 
hibition. 

Murphy  (F.  M.  White  and  Mansel  Jones 
with  him),  for  the  Corporation  of  Hastings, 
the  other  defendants. 

Littler  {Willis  and  Bremner  with  him), 
for  the  South  Eastern  Railway  Company, 
the  plaintiffs. 

Our.  adv.  wit. 

The  following  judgments  were  (on 
Jan.  13)  delivered — 

Manisty,  J. — This  is  a  demurrer  to  a 
declaration  in  prohibition  by  which  the 
plaintiffs,  the  South  Eastern  Railway 
Company,  pray  for  a  writ  of  prohibition 
directed  to  the  Railway  Commissioners 
to  prohibit  them  from  further  proceeding 
in  any  way  touching  an  application  made 
2N 
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to  them  by  the  defendants,  the  Mayor, 
Aldermen  and  Burgesses  of  Hastings, 
pursuant  to  the  "Railway  and  Canal 
Traffic  Act,  1854,"  and  the  "  Regulation 
of  Railways  Act,  1873." 

That  application  was  in  substance  for 
an  order  requiring  the  Railway  Com- 
pany— 

1.  To  enlarge  the  Hastings  station,  and 
to  provide  better  booking  office,  waiting 
room,  refreshment  room  and  general  ac- 
commodation therein. 

2.  To  lengthen  and  deepen  the  existing 
platforms  of  the  said  station,  and  to  pro- 
vide additional  platforms. 

3.  To  provide  better  warehouse  accom- 
modation for  goods  at  the  said  station. 

4.  To  provide  better  pens  at  the  same 
station,  and  additional  sidings  for  cattle 
trucks. 

5.  To  enlarge  the  platform  of  the  St. 
Leonard's  station,  and  to  provide  that 
station  with  a  new  approach  by  a  direct 
route. 

The  full  text  of  the  application  is  set 
out  in  the  declaration. 

The  Railway  Commissioners  have  de- 
livered a  judgment,  which  is  also  set  out 
at  length  in  the  declaration.  It  consists 
in  part  of  orders,  and  in  part  of  recom- 
mendations. 

Among  the  proposed  orders  one  is  to 
the  effect  that,  considering  the  exposed 
position  of  the  station  and  that  Hastings 
is  a  place  of  resort  for  invalids,  tbe  com- 
missioners say  they  think  there  is  not 
shelter  as  things  are,  and  therefore  they 
shall  order  a  substantial  addition  to  be 
made  to  the  area  of  the  covered  platform, 
and  the  yard  also  to  be  so  arranged  as 
that  carriages  may  set  down  and  take  up 
under  cover. 

Another  proposed  order  is  to  the  effect 
that  the  company  is  to  provide  at  Hast- 
ings two  general  and  two  first-class  wait- 
ing rooms,  each  at  least  twice  as  large  as 
the  largest  of  the  present  rooms,  and  to 
reserve  also  part  of  their  buildings  for 
refreshment  purposes. 

It  is  unnecessary  to  advert  at  greater 
length  to  the  terms  of  the  order  proposed 
to  be  made  by  the  commissioners,  because 
it  was  agreed  on  the  hearing  of  the  de- 
murrer that  the  Court  should  only  express 
its  opinion  as  to  the  power  of  the  commis- 


£N.S. 
•  #».,  Q.B. 

sioners  to  compel  the  company  fee  con- 
struct structural  works  such  as 


The  obligations  of  the  company,  and 
the  powers  of  the  commissioners,  which 
of  course  cannot  exceed  the  obligations  of 
the  company,  depend,  so  far  as  this  case 
is  concerned,  upon  the  true  construction 
of  the  2nd  section  of  the  Act  of  1854. 

That  section  is,  in  my  opinion,  divisible 
into  two  parts,  and  two  only.  The  first 
relating  to  the  traffic  proper  of  any  given 
railway.  The  second  relating  to  what  I 
will  venture  to  call  foreign  traffic,  that  is 
to  say,  traffic  carried  by  and  received  from 
one  railway  to  be  forwarded  by  or  on 
another. 

By  the  first  part  of  the  section  it  is 
enacted  that  every  railway  company, 
canal  company  and  railway  and  canal 
company  shall,  according  to  their  respec- 
tive powers,  afford  all  reasonable  facilities 
for  the  receiving,  forwarding  and  deliver- 
ing  of  traffic  upon  and  from  the  several 
railways  and  canals  belonging  to  or 
worked  by  such  companies  respectively, 
and  for  the  return  of  carriages,  tracks, 
boats  and  other  vehicles,  and  no  such 
company  shall  make  or  give  any  undue 
or  unreasonable  preference  or  advantage 
to  or  in  favour  of  any  particular  person 
or  company,  or  any  particular  description 
of  traffic  in  any  respect  whatsoever,  nor 
shall  any  such  company  subject  any  par- 
ticular person  or  company,  or  any  par- 
ticular description  of  traffic  to  any  undue 
or  unreasonable  prejudice  or  disadvantage 
in  any  respect  whatsoever. 

By  the  second  part  of  the  section  it  is 
enacted  that  every  railway  company  and 
canal  company,  and  railway  and  canal 
company,  having  or  working  railways  or 
canals  which  form  part  of  a  continuous 
line  of  railway  or  canal,  or  railway  and 
canal  communication,  or  which  have  the 
terminus,  station  or  wharf  of  the  one  near 
the  terminus,  station  or  wharf  of  the 
other,  shall  afford  all  due  and  reasonable 
facilities  for  receiving  and  forwarding  all 
the  traffic  arriving  by  one  of  such  rail- 
ways or  canals  by  the  other  without  any 
unreasonable  delay,  and  without  any  such 
preference  or  advantage,  or  prejudice  or 
disadvantage  as  aforesaid,  and  so  that  no 
obstruction  may  be  offered  to  the  public 
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deeirons  of  using  such  railways  or  canals, 
or  railways  and  canals  as  a  continuous 
line  of  communication,  and  so  that  all 
reasonable  accommodation  may,  by  means 
of  the  railways  and  canals  of  the  several 
companies,  be  at  all  times  afforded  to  the 
public  in  that  behalf. 

In  each  part  of  the  section  the  railway 
company  is  required  to  afford  all  reason- 
able facilities  for  the  purposes  mentioned 
in  it,  and  that  without  undue  or  unrea- 
sonable preference  or  advantage,  or  pre- 
judice or  disadvantage,  but  the  first  part 
of  the  section  alone  contains  the  words 
"  according  to  its  powers." 

Now  it  seems  to  me  that  these  are 
qualifying  words  of  great  significance,  and 
in  order  to  construe  them  it  ought  to  be 
borne  in  mind  that  the  statute  deals  with 
an  existing  railway,  which,  by  the  inter- 
pretation clause,  includes  every  station  of 
or  belonging  to  such  railway,  used  for  the 
purposes  of  public  traffic,  and  that  the 
expression  "  railway  company,"  inolndes 
any  person  being  the  owner  or  lessee  of, 
or  any  contractor  working  any  railway 
oonstrncted  or  carried  on  under  the  powers 
of  any  Act  of  Parliament. 

It  should  also  be  borne  in  mind  that 
before  an  Act  of  Parliament  can  be  ob- 
tained for  making  a  railway,  plans  must 
be  deposited  shewing  the  works  proposed 
to  be  constructed,  and  very  strict  proof 
is  required  in  support  of  the  estimated 
cost  of  construction,  which  forms  the 
basis  of  the  authorised  capital  of  the 
company. 

We  start  therefore  with  this,  that  a 
railway  company  constituted  by  Act  of 
Parliament,  has  only  limited  powers  and 
a  limited  capital,  which  capital  is  fixed 
with  reference  to  the  cost  of  the  land 
authorised  to  be  purchased,  and  the  works 
authorised  to  be  constructed. 

It  should  also  be  borne  in  mind  that 
before  any  railway  can  be  opened  for 
public  use,  it  has  to  be  passed  by  a  Go- 
vernment Inspector,  whose  duty  is  to 
see  that  the  line  and  all  the  stations  are 
completed  and  properly  oonstrncted  in 
accordance  with  the  deposited  plans. 

Such  being  some  of  the  circumstances 
to  be  borne  in  mind  in  construing  the  Act 
of  1854,  which,  be  it  observed,  is  an  Act 
for  the  better  regulation  of  the  traffic  on 
railways  and  canals,  let  us  consider  what 


is  the  meaning  of  the  enactment  that 
every  railway  company  shall,  44  according 
to  its  powers,"  afford  all  reasonable  faci- 
lities for  receiving  and  forwarding  the 
traffic,  as  defined  by  the  interpretation 
clause  in  each  of  the  two  Acts. 

Does  it  mean,  as  contended  for  by 
the  plaintiffs,  that  the  company  shall  so 
use  and  manage  its  railway  with  its  sta- 
tions and  works,  and  so  conduct  its  busi- 
ness as  to  afford,  according  to  its  powers, 
all  reasonable  facilities  for  receiving  and 
forwarding  the  traffic  ? 

Or  does  it  mean,  as  contended  for  by 
the  defendants,  that  if  traffic  increases 
beyond  what  was  originally  contemplated 
and  provided  for,  every  railway  company 
is  compellable  from  time  to  time  accord- 
ing to  its  powers  (meaning  thereby,  as  is 
contended,  according  to  its  legal  capacity) 
to  acquire  more  land,  and  construct  new 
and  enlarge  old  works,  so  as  to  afford 
reasonable  facilities  for  receiving  and 
forwarding  the  increased  and  increasing 
traffic. 

I  am  of  opinion  that  the  plaintiffs'  con- 
struction of  the  Act  is  the  correct  one, 
and  that  to  adopt  the  defendants'  con- 
struction would  be  to  impose  upon  rail- 
way and  canal  companies  a  burden  such  as 
the  Legislature  never  contemplated,  and 
such  as  I  should  think  few  companies 
would  undertake. 

It  is  said  that  unless  the  defendants' 
construction  of  the  Act  be  adopted,  the 
public  are  at  the  mercy  of  railway  and 
canal  companies ;  in  short,  that  the  Act 
of  1854  is  a  dead  letter. 

As  regards  the  public  being  at  the 
mercy  of  railway  companies,  it  seems  to 
me  that  the  danger  is  more  apparent  than 
real,  even  if  there  be  any  reality  in  it,  which 
I  doubt.  It  is  the  interest  of  every  com- 
pany to  make  provision  from  time  to  time 
for  increased  traffic  so  soon  as  the  outlay 
would  be  remunerative,  and  that  they  do 
so  is  abundantly  proved  by  the  numerous 
Acts  of  Parliament  which  are  from  time 
to  time  obtained  for  the  purpose. 

It  was  well  said  by  Jervis,  C.J.,  in  de- 
livering the  judgment  of  the  Exchequer 
Chamber  in  the  case  of  The  York  and 
North  Midland  Railway  Company  v.  The 
Queen  (1)  with  reference  to  compelling 

(1)  1  E.  &  B.  at  p.  866  ;  22  Law  J.  E«p.  Q.B. 
225. 
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railway  companies  to  exercise  their 
powers,  that  if  the  work  would  be  remu- 
nerative it  would  probably  be  proceeded 
with,  and  that  it  is  not  for  the  public  inte- 
rest that  work  should  be  undertaken  if, 
when  made,  it  would  not  be  remunerative ; 
adding  that  "  by  leaving  the  exercise  of 
the  powers  to  the  option  of  the  company 
the  Legislature  adopts  the  safest  check 
upon  abuse — self-interest,"  and  as  to  the 
statute  being  a  dead  letter,  I  think  this 
is  a  misconception — because  I  suppose  it 
will  not  be  disputed  that  the  commis- 
sioners have  the  power  to  compel  railway 
companies  and  their  lessees  and  working 
contractors  to  maintain  their  railway,  in- 
cluding stations,  in  an  efficient  state  of 
repair,  and  to  conduct  their  business  so 
as  to  afford,  according  to  their  powers  or 
means,  the  facilities  mentioned  in  the 
statute  without  giving  any  undue  or  un- 
reasonable preference  or  advantage  to  any 
person  or  company. 

These  are  large  powers,  and  I  venture 
to  think  that  if  the  Legislature  had  in- 
tended to  give  to  the  Court  of  Common 
Pleas  or  to  a  single  Judge  (for  it  must 
be  borne  in  mind  that  a  single  Judge  was 
authorised  to  exercise  all  the  powers 
given  to  the  Court)  the  unlimited  powers 
now  claimed  by  the  Commissioners  as 
their  successors,  very  different  language 
would  have  been  used  to  that  which  is  to 
be  found  in  the  2nd  and  3rd  sections  of 
the  Act  of  1854. 

It  is  by  no  means  an  uncommon  case 
for  a  railway  company  to  be  made  by  one 
company  and  leased  to  another.  In  such 
a  case  it  seems  to  me  the  first  part  of  the 
2nd  section  of  the  Act  of  1854  could  only 
admit  of  the  construction  contended  for 
by  the  plaintiffs.  A  lessee  surely  could 
not  be  called  upon  to  expend  his  earnings 
in  enlarging  the  stations,  Ac,  and  yet 
that  would  be  the  only  source  out  of 
which  he  could  do  it 

Again,  the  insertion  of  the  words,  "  ac- 
cording to  their  respective  powers,"  in  the 
first  part  of  the  2nd  section  and  the 
omission  of  them  in  the  second  part,  is 
very  significant.  I  am  inclined  to  think 
the  Legislature  meant  in  the  second  part 
of  the  section,  to  make  it  compulsory  on 
all  owners  and  lessees  and  working  con- 
tractors of  railways,  which  form  part  of  a 


continuous  line  of  railway,  to  afford 
reasonable  facilities  for  receiving  and 
forwarding  what  I  will  venture  to  call 
the  foreign  traffic,  even  though  they 
might  have  to  apply  their  earnings  in 
order  to  accomplish  that  purpose.  But 
surely  it  never  could  have  been  intended 
that  every  railway  and  canal  company  in 
the  kingdom  should  be  compellable,  either 
by  increasing  its  capital,  if  it  had  the 
power  to  do  so,  or  by  expending  its 
earnings,  to  enlarge  and  extend  its  rail- 
way so  as  to  meet  the  requirements  for 
the  time  being  of  the  public. 

What  the  commissioners  are  really 
claiming  to  do  in  the  present  case  is,  not 
to  compel  the  South  Eastern  Railway 
Company  to  give  facilities  according  to 
its  powers,  but  to  compel  them  to  increase 
their  powers  for  giving  facilities.  That 
this  is  so  appears  from  their  judgment 
and  the  orders  they  propose  to  make. 
They  say  at  page  2  of  their  judgment, 
"  Two  things  that  are  urgently  required 
are  additional  ground  for  the  purpose  of 
giving  a  more  extended  area  to  the  sta- 
tion and  the  widening  of  the  bridge  by 
which  the  trains  from  the  south  coast  and 
the  trains  from  Tunbridge  Wells  enter 
the  station."  They  then  go  on  to  state 
that  the  company  sold  their  surplus  lands 
in  1856,  and  that  they  subsequently  ob- 
tained an  Act  of  Parliament  to  enable 
them  to  enlarge  their  station,  but  their 
compulsory  powers  expired  by  lapse  of 
time  without  being  used ;  and  that  they 
have  twice  since,  namely,  in  1870  and 
again  in  1875,  applied  to  Parliament  for 
compulsory  powers,  but  owing  to  the 
bills  being  opposed  they  withdrew  them. 
The  commissioners  then  proceed  thus: 
"  We  do  not  feel  called  upon  to  say  whe- 
ther the  company  had  or  had  not  suffi- 
cient reason  for  not  going  on  with  their 
applications  to  Parliament  in  1870  and 
1875,  but  we  can  have  no  doubt  that  with 
the  traffic  of  the  two  companies  in  and 
out  of  Hastings  so  large  as  it  is,  and 
every  year  becoming  larger,  it  is  necessary 
that  tne  South  Eastern  Company  should 
find  means  to  extend  the  limits  of  their 
station." 

And  after  adverting  to  an  arrangement 
which  the  railway  company  have  made 
for   widening  the  bridge,  the  commis- 
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gionere  proceed  to  make  orders  for  en- 
larging the  stations  and  constructing  new 
works,  all  of  which  are  set  out  in  their 
judgment,  and  to  some  of  which  I  have 
already  specially  adverted. 

If  the  commissioners  have  the  power  to 
make  such  orders  as  these  I-  do  not  see 
why  they  should  not  order  a  railway  with 
a  single  line  of  rails  to  be  converted  into 
one  with  two  lines  of  rails  with  suitable 
stations  and  other  conveniences,  if  they 
thought  the  traffic  required  it,  and  the 
company  had  the  legal  capacity  to  do  it. 
Surely  this  would  be  at  variance  with  the 
principle  upon  which  the  Legislature  has 
hitherto  acted  in  sanctioning  the  con* 
atmction  of  railways. 

As  a  rule,  Acts  for  the  construction  of 
railways  are  permissive,  not  obligatory  : 
see  The  York  and  North  Midland  Railway 
Company  v.  The  Queen  (1).  No  doubt 
there  are  exceptions,  but  they  are  of  rare 
occurrence. 

The  122nd  section  of  the  Commissioners 
Clauses  Consolidation  Act,  1845,  is  in  ac- 
cordance with  the  general  principle.  It 
empowers  the  directors  if  they  think  fit  to 
set  aside  out  of  the  profits  such  sum  as 
they  may  think  proper  to  meet  contin- 
gencies or  for  enlarging,  repairing  or 
improving  the  works  connected  with  the 
undertaking  and  divide  the  balance  only 
among  the  shareholders. 

The  borrowing  powers  are  also  permis- 
sive, see  s.  38. 

It  is  said  that  as  regards  matters  within 
their  jurisdiction  the  commissioners  are 
the  sole  judges  of  what  is  reasonable. 
That  is  conceded.  But  it  is  also  said 
that  they  have  power  in  point  of  law  to 
compel  any  railway  or  canal  company 
having  statutory  powers  to  execute  any 
works  which  they  deem  reasonably  neces- 
sary for  accommodating  the  existing 
traffic,  provided  the  company  has  the 
legal  capacity  to  do  what  they  order. 

It  seems  to  me  that  this  is  in  effect  say- 
ing that  the  commissioners  can  compel 
railway  and  canal  companies  to  exercise 
all  their  permissive  powers  not  only  as 
regards  capital  (be  it  share  or  borrowed) 
but  also  as  regards  their  earnings. 

It  would  require  very  strong  and  un- 
ambiguous language  to  convince  me  that 
the  Legislature  ever  meant  to  vest  such 


a  power  in  a  single  Judge  of  the  Court  of  - 
Common  Pleas  or  in  any  Court  or  tri- 
bunal whatever ;  and  I  find  no  such  lan- 
guage either  in  the  Act  of  1854  or  that  of 

The  commissioners  in  their  judgment 
rely  upon  the  Caterham  Case  (2)  as  an 
authority  for  the  view  they  take  of  their 
powers.  They  say  the  Judges  of  the 
Common  Pleas  in  that  case  acted  upon 
the  principle  that  the  Legislature  did  in- 
tend by  the  word  "  facilities  *  to  give  the 
public  a  remedy  for  a  want  of  reasonable 
accommodation  in  the  way  of  works. 

The  only  ground  upon  which  the  Judges 
even  granted  a  rule  nisi  in  that  case  was 
the  allegation  of  the  complainants  that 
whereas  there  were  covered  stations  at 
all  other  places  on  the  line  there  was  not 
the  same  accommodation  at  the  Caterham 
Junction,  and  so  the  company  subjected 
passengers  travelling  on  the  Caterham  line 
to  undue  inconvenience  and  disadvantage. 
The  case,  therefore,  is  no  authority  what- 
ever  for  the  proposition  that  the  Act 
gives  the  commissioners  power  to  order 
the  construction  of  new  and  the  enlarge- 
ment of  old  works  to  meet  increased 
traffic  wholly  irrespective  of  the  question 
of  undue  preference  or  undue  disad- 
vantage. Moreover  the  granting  of  a 
rule  nisi  which  never  came  on  for  argu- 
ment can  scarcely  be  cited  as  an  authority 
for  any  proposition. 

There  is  really  no  authority  bearing 
upon  the  question  now  before  the  Court, 
and  that  is  a  fact  of  some  significance, 
seeing  that  the  Act  has  been  in  operation 
for  a  quarter  of  a  century. 

Before  I  conclude  I  must  notice  an 
argument  which  has  been  a  good  deal 
pressed  on  the  part  of  the  defendants.  It 
is  said  that  in  the  3rd  section  of  the  Act 
of  1854  power  is  given  to  the  Court  of 
Common  Pleas  or  a  Judge  to  direct  en- 
quiries to  be  made  by  engineers,  barristers 
or  other  persons  to  enable  such  Court  or 
Judge  to  form  a  just  judgment  on  the 
matter  of  any  complaint  of  a  violation  of 
the  Act,  and  it  is  contended  that  this 
affords  ground  for  inferring  that  the  2nd 
section  was  intended  to  give  the  power 
claimed  by  the  commissioners,  because  it 

(2)  1  Com.  B.  Rep.  N.S.  410 ;  26  Law  J.  Bep. 
CP.  161. 
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is  said  no  engineering  question  could 
arise  out  of  an  enquiry  limited  to  facilities 
for  receiving  and  forwarding  traffic. 

To  this  I  would  make  a  twofold  answer 
— first,  I  do  not  think  such  a  power  as 
that  which  is  sought  to  be  exercised 
should  be  in  any  degree  a  matter  of  in. 
ference.  It  ought  to  be  found  if  at  all 
in  plain  unambiguous  language. 

Secondly,  I  think  engineering  questions 
of  considerable  nicety  might  well  arise 
out  of  an  enquiry  limited  to  facilities  for 
receiving  and  forwarding  foreign  traffic. 
The  assistance  of  an  engineer  might  also 
well  be  required  if  a  complaint  were 
made  that  a  particular  part  of  a  line  was 
not  maintained  in  good  working  order,  or 
that  access  to  a  station  was  obstructed, 
Ac.,  Ac.  But  probably  the  clause  was 
inserted  pro  majori  cautela  without  refer, 
ence  to  any  particular  purpose. 

For  all  these  reasons  I  am  of  opinion 
that  the  commissioners  have  not  the 
jurisdiction  which  they  claim.  Whether 
they  have  the  power  to  order  some  of  the 
comparatively  small  things  which  are 
involved  in  the  application  of  the  Cor- 
poration of  Hastings  may  admit  of  doubt, 
but  it  was  arranged  that  the  Court  should 
only  express  its  opinion  upon  the  general 
question. 

Lush,  J.  (3). — This  is  a  demurrer  to  a 
prohibition  issued  at  the  instance  of  the 
South  Eastern  Railway  Company  to  re- 
strain the  Railway  Commissioners  from 
proceeding  to  make  certain  orders  which 
they  have  announced  their  intention  to 
make  under  the  Act  of  1873  (36  &  37 
Vict.  o.  48),  the  Act  by  which  the  com- 
missioners are  appointed  to  carry  into 
effect  the  Railway  and  Canal  Traffic  Act, 
1854  (17  &  18  Vict.  c.  31),  as  amended 
and  enlarged  by  that  Act. 

It  is  not  necessary  at  present  to  state 
in  detail  what  the  proposed  orders  are  ;  it 
is  sufficient  to  say  that  they  require  the 
company  to  extend  and  improve  their 
station  accommodation  at  Hastings  and 
St.  Leonard's,  and  to  make  certain  addi- 
tional works  adjudged  to  be  necessary 
to  accommodate  the  increased  traffic  at 
those  stations,  as  regards  passengers, 
animals  and  goods. 

(3)  Read  by  Manisty,  J. 


The  railway  company  object  that  it  is 
not  within  the  jurisdiction  of  the  com- 
missioners to  order  any  structural  works 
or  alterations  whatever.  The  commis- 
sioners have  demurred  to  the  declaration, 
and  the  question  is  thus  directly  raised, 
what  is  the  extent  of  the  jurisdiction 
conferred  by  the  Act  of  1854,  as  amended 
by  the  Act  which  establishes  the  Bail- 
way  Commission. 

Neither  of  the  Acts  gives  any  appeal  to 
this  or  any  other  Court,  except  in  the 
form  of  a  special  case  upon  some  question 
of  law,  and  this  the  commissioners  may 
state  or  not,  as  they  think  fit ;  and  the 
Act  of  1873  declares  that  "  save  as  afore- 
said, every  decision  and  order  of  the 
commissioners  shall  be  final." 

The  jurisdiction  we  are  called  on  to 
exercise  is,  therefore,  the  common  law 
jurisdiction  of  restraining  by  prohibition 
every  inferior  tribunal  from  exceeding  its 
powers.  If  the  matter  of  the  complaint 
to  the  commissioners  is  one  which  it  is 
competent  to  them  to  entertain,  we  cannot 
prevent  their  proceeding  on  it,  so  far  as 
it  asks  what  they  have  power  to  grant, 
and  making  such  orders  as  the  circum- 
stances may  in  their  judgment  require. 
We  have  no  jurisdiction  in  any  case  to 
review  their  decision  upon  a  question 
of  fact,  nor  upon  a  question  of  law  which 
is  not  raised  in  the  form  of  a  special  case. 

The  first  part  of  the  Act  of  1854, 
which  we  are  called  on  to  construe,  is 
no  means  explicit.    The  particular  phrase 
which   creates  the   difficulty  is  large 
enough  to  admit  of  a  wider  or  a  narrower 
meaning,  and  a  preliminary  question 
arises,  namely,  what  is  the  rule  of  con- 
struction to  be  applied  to  it  ?    Is  the  Act 
a  remedial  or  a  penal  Act  P  and  if  reme- 
dial, on  whose  behalf?    To  my  miudthe 
answer  is  obvious,  that  it  is  a  renoedi** 
Act,  and  that  it  was  passed  in  the  urtef68* 
of  the  public  and  not  in  the  interest  » 
the  companies.     The  7th  section,  i*tf 
true,  gives  a  benefit  to  companies 
limiting  their  liability  for  the  loss  of»  or 
injury  to,  animals,  to  specified  amoootft 
unless  an  insurance  rate  is  paid  for  the* 
carriage;  but,  on  the  other  hand, 
section  also   protects   the   sender  °' 
traffic,  whether  animals  or  goods,  fro01 
being  subjected  to  unreasonable  conui" 
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tions  in  carrying  contracts ;  and  all  the 
rest  of  the  Act  contemplates  only  the 
convenience  of  the  public. 

If  it  is  a  remedial  Act,  it  is  to  receive 
as  liberal  a  construction  "  to  advance  the 
remedy  "  as  its  language  taken  as  a  whole 
will  fairly  admit  ofT  For  while  we  are  to 
collect  what  the  Legislature  intended 
from  what  it  has  said,  we  must  look,  not 
at  one  phrase  or  one  section  only,  but  at 
the  whole  of  the  Act,  and  must  read  it 
by  the  light  which  the  state  of  the  law 
at  the  time  and  the  relation  in  which  the 
travelling  and  sending  public  then  stood 
to  the  carrying  companies,  throw  upon 
it. 

In  1854i,  the  year  of  the  passing  of  the 
Act,  railway  companies  had  not  only  all 
become  carriers,  but  they  had  acquired  a 
virtual  monopoly  of  the  carrying  business 
of  the  country,  for  all  kinds  of  traffic — 
passengers,  animals  and  goods.  The  only 
authority  which  had  been  invested  with 
any  controlling  power  was  the  Board  of 
Trade,  and  their  functions  were  limited 
to  measures  which  concerned  the  public 
safety. 

No  line  or  portion  of  a  line  could  be 
opened  for  traffic  without  a  month's  pre- 
vious notice  to  the  board,  and  if  the  in- 
spector of  the  board  reported  that  the 
opening  would  be  attended  with  danger 
to  the  public  using  the  railway,  by  reason 
either  of  the  incompleteness  of  the  per- 
manent way,  or  the  insufficiency  of  the 
establishment  for  working  it,  the  board 
were  empowered  to  postpone  the  opening 
from  time  to  time  until  it  should  appear 
to  them  that  the  opening  might  take 
place  without  danger  to  the  public. 

Again,  differences  between  the  company 
and  adjoining  owners  who  wished  to  have 
a  communication  between  their  siding 
and  the  railway,  as  regarded  the  point  of 
junction,  the  decision  of  which  was  origi- 
nally vested  in  justices,  had  been  trans- 
ferred to  the  Board  of  Trade— 3  &  4 
Vict.  c.  97.  s.  19. 

The  board  had  also  authority  to  decide 
disputes  between  two  or  more  companies 
whose  railways  had  a  common  terminus, 
or  a  portion  of  the  same  line  in  common, 
or  which  formed  separate  portions  of  one 
continuous  line  of  railway  communication, 
and   to   prescribe   what  arrangements 


should  be  made  and  observed  for  con- 
ducting their  joint  traffic  with  safety  to 
the  public — 6  co  6  Vict.  c.  55.  s.  11. 

Moreover,  the  board  had  power  to 
authorise  the  revival  or  extension  of  the 
compulsory  powers  for  taking  land  if  the 
pubho  safety  required  additional  land 
to  be  taken  for  certain  specified  purposes 
(s.  15)  ;  power  to  order  the  erection  of 
screens  between  the  railway  and  a  publio 
road  to  prevent  horses  being  frightened 
by  passing  trains  (8  Vict.  c.  20.  s.  63), 
and  various  other  powers  of  a  subordinate 
nature. 

These  powers  still  belong  exclusively 
to  the  Board  of  Trade. 

But  neither  the  Board  of  Trade  nor 
any  other  body  had  authority  to  direct 
anything  to  be  done,  or  to  interfere  in  any 
matter  which  concerned  merely  the  con- 
venience or  accommodation  of  the  public 
using  the  railway.  Nor  was  there  any 
legislative  provision  for  securing  equitable 
conditions  in  the  carrying  contracts  of 
railway  companies;  and  although  they 
were  enjoined  by  statute  to  charge  equal 
tolls  to  all  persons,  and  after  the  same 
rate  per  ton  per  mile  or  otherwise,  in  the 
same  circumstances ;  and  although,  as 
carriers,  they  were  bound  to  treat  all 
their  customers  alike  in  like  circumstances, 
no  means  were  provided  for  summarily 
enforcing  this  duty,  but  the  parties  ag- 
grieved were  left  to  pursue  their  remedy 
by  the  ordinary  course  of  law. 

The  Act  in  question  was  passed  to  sup- 
ply these  defects.  It  is  applicable  to  both 
railway  and  canal  companies,  and  is  inti- 
tuled "  An  Act  for  the  better  Regulation 
of  the  Traffic  on  Railways  and  Canals," 
and  the  preamble  states  that  it  is  expe- 
dient to  make  better  provision  for  regu- 
lating "  such  traffic."  The  former  Acts 
which  gave  jurisdiction  to  the  Board  of 
Trade  were  "  for  the  better  regulation  of 
railways."  I  agree  with  the  counsel  for 
the  company  that  the  words  both  of  the 
title  and  preamble  prima  fade  refer  to 
traffic  management  (properly  so  called), 
and  that  unless  we  find  in  the  enactment 
language  which  requires  a  wider  inter- 
pretation they  must  be  so  construed. 

The  Act  commences  with  an  interpre- 
tation clause  which  explains  and  amplifies 
the  words  of  the  enactment.  "  Traffic  " 
3  »* 
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is  to  include  not  only  passengers  and  their 
luggage  and  goods,  animals  and  other 
things  conveyed  upon  the  railway  or 
canal,  bat  also  carriages,  waggons,  trucks, 
boats  and  vehioles  of  every  description 
adapted  for  running  or  passing  on  the 
railway  or  canal. 

"  Railway  "  is  to  include  every  station 
nsed  for  purposes  of  public  traffic,  and 
"  canal "  every  wharf  and  landing-place, 
and  "  railway  oompany,  canal  company," 
&o.,  is  to  include  "  any  person  being  the 
owner  or  lessee  of,  or  any  contractor 
working  any  railway  or  canal,  constructed 
or  carried  on  under  the  powers  of  any  Act 
of  Parliament." 

These  definitions  are  repeated  in  the 
Commissioners  Act  of  1873. 

The  2nd  section  of  the  Act  of  1854— 
the  one  upon  which  the  question  arises 
— enacts  that 

"  Every  railway  oompany,  canal  com- 
pany, and  railway  and  canal  company 
shall,  according  to  their  respective  powers, 
afford  all  reasonable  facilities  for  the  re- 
ceiving and  forwarding  and  delivering  of 
traffic  upon  and  from  the  several  railways 
and  canals  belonging  to  or  worked  by 
such  companies  respectively,  and  for  the 
return  of  carriages,  trucks,  boats  and 
other  vehicles ;  and 

M  No  such  company  shall  make  or  give 
any  undue  or  unreasonable  preference  or 
advantage  to  or  in  favour  of  any  parti- 
cular person  or  company,  or  any  particular 
description  of  traffic  in  any  respect  what- 
soever ;  nor  shall  any  such  company  sub- 
ject any  particular  person  or  company  or 
any  particular  description  of  traffic  to  any 
undue  or  unreasonable  prejudice  or  dis- 
advantage in  any  respect  whatsoever; 
and 

"Every  railway  company  and  canal 
company,  and  railway  and  canal  com- 
pany having  or  working  railways  or 
canals  which  form  part  of  a  continuous 
line  of  railway,  or  canal  or  railway  and 
canal  communication,  or  which  have  the 
terminus,  station  or  wharf  of  the  one 
near  the  terminus,  station  or  wharf  of 
the  other,  shall  afford  all  due  and  reason- 
able facilities  for  receiving  and  forwarding 
all  the  traffic  arriving  by  one  of  such 
railways  or  canals  by  the  other,  without 
any  unreasonable  delay,  and  without  any 


such  preference  or  advantage  or  preju- 
dice or  disadvantage  as  aforesaid ;  and 
so  that  no  obstruction  may  be  offered  to 
the  public  desirous  of  using  such  railways 
or  canals  or  railways  and  canals  as  a 
continuous  line  of  communication,  and  so 
that  all  reasonable  accommodation  may 
by  means  of  the  railways  and  canals  of 
the  several  companies  be  at  all  times 
afforded  to  the  public  in  that  behalf." 

These  are  the  precise  words  of  the  sec- 
tion. I  have,  for  the  sake  of  clearness  di- 
vided it  into  the  three  paragraphs  of  which 
it  is  composed,  because  each  of  them,  in 
my  opinion,  treats  of  a  separate  subject. 

The  counsel  for  the  company  objected 
to  this  division  of  the  section,  contending 
that  it  legislates  for  two  subjects  only, 
namely,  undue  preference  and  undue  ob- 
struction of  through  traffic. 

To  establish  this  argument  he  proposed 
to  strike  out  the  word  "  and  "  which  con- 
nects the  first  paragraph  with  the  second, 
and  to  substitute  the  words  "  so  as,"  thus 
blending  the  two  paragraphs  into  one. 

If  the  first  paragraph  had  been  so 
worded  as  to  be  unintelligible,  unless  it 
were  linked  to  the  second,  or  as  to  pro- 
duce consequences  bo  absurd  that  it  could 
not  be  supposed  the  Legislature  intended 
them,  it  might  have  been  allowable  so  to 
change  the  words.  But  it  is  perfectly 
intelligible  and  complete  as  it  stands,  and 
its  construction,  whether  the  wider  or  the 
narrower  sense  be  put  on  the  word  "  fa- 
cilities," involves  no  absurdity.  We  are 
not  therefore  at  liberty  to  alter  its  lan- 
guage. This  would  be  not  to  expound, 
but  to  legislate. 

This  reading  of  the  section  is  borne 
out  by  the  way  in  which  it  is  recited 
in  the  11th  section  of  the  Commissioners 
Act,  1873. 

That  section  runs  thus:  "Whereas by 
section  2  of  the  Railway  and  Canal  Traffic 
Act,  1854,  it  is  enacted  that  every  railway 
company  and  canal  company,  and  rail- 
way and  canal  company,  shall,  according 
to  their  respective  powers,  afford  all  rea- 
sonable facilities  for  the  receiving,  and 
forwarding,  and  delivering  of  traffic  upon 
and  from  the  several  railways  and  canals 
belonging  to  or  worked  by  such  companies 
respectively,  and  for  the  return  of  car- 
riages, trucks,  boats  and  other  vehicles ; 
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nd  that  no  Bach  company  shall  make  or 
;ive  any  undae  or  unreasonable  pre- 
erence,"  <fcc.  Here  the  paragraphs  are 
ven  more  distinctly  marked,  and  quoted 
«  independent  paragraphs. 

The  main  argument,  however,  was,  that 
he  Act  contemplates  only  traffic  arrange- 
nents  properly  so  called,  and  that  what 
s  meant  by  "  affording  all  reasonable 
acilities,"  is,  as  respects  passengers  and 
heir  luggage,  providing  sufficient  porters, 
efficient  carriages,  luggage  vans,  and 
inch  like  conveniences,  and  making  the 
>est  arrangements  in  their  power  for  the 
rain  service ;  and  as  respects  their  sta- 
ions,  making  the  best  use  of  them,  and 
•f  their  appendages,  in  the  condition  in 
vhich  they  are,  for  the  accommodation  of 
he  traffic;  but  that  under  no  circum- 
tances  are  the  commissioners  empowered 
o  order  any  structural  alteration  of  any 
:ind ;  and  they  call  in  aid  the  title  and 
preamble  of  the  Act,  and  the  repetition  of 
he  phrase  "  all  reasonable  facilities," 
rhich  occurs  in  the  third  paragraph,  and 
rhich  in  that  connection  cannot  have  re- 
erence  to  structural  alterations. 

On  the  other  hand,  the  Commissioners 
[o  not  propose  to  order  the  company  to 
pply  to  Parliament  for  further  powers, 
r  in  any  way  to  acquire  ability  to  give 
dditional  accommodation,  or  to  do  any- 
hing  which  is  not  within  their  present 
bility  to  do,  but  what  they  claim  is, 
uthority  to  compel  the  company  to  make 
se  of  the  property  and  means  which  they 
iossess,  including  the  adaptation  of  their 
tation  premises,  platform,  and  other 
raffic  works,  to  the  exigencies  of  the 
raffic,  so  as  to  afford  to  the  public  all  the 
ccommodation  which  the  public  reason- 
bly  require,  and  which  they  have  the 
ower  to  give,  whether  by  building  or 
therwise. 

They  do  not  claim  to  dictate  any  par- 
icolar  style  of  architecture  or  quality 
f  materials,  but  only  to  say  in  what 
espect  and  to  what  extent  their  premises 
eqaire  enlargement,  alteration,  or  addi- 
ion,  to  suit  the  traffic. 

This  is  the  question  at  issue,  and  I  am 
f  opinion  that  there  are  provisions  of  the 
Let  which  require  the  larger  meaning  to 
te  put  on  the  word  "  facilities  "  in  this 
ection,  and  consequently  that  the  view 
Vol.  49.— 0.13.,  CP.  &  Exch. 


which  the  Commissioners  take  of  the 
meaning  of  the  Act  is  the  right  one. 

The  words  "  according  to  their  respec- 
tive powers"  which  occur  in  the  first 
paragraph,  and  nowhere  else  in  the  Act, 
appear* to  me  of  great  significance.  Every 
railway  Act  necessarily  confers  large  and 
varied  powers  on  the  company — powers 
to  take  by  compulsion  any  lands  within 
the  limits  of  deviation,  to  divert  roads  and 
streams,  to  bridge  over  or  under  them,  to 
construct  such  warehouses,  offices,  sta- 
tions, and  other  buildings,  as  they  think 
proper,  and  do  all  other  acts  necessary  for 
making  and  working  the  railway.  But 
these  general  powers  are  not  unfrequently 
fettered  by  special  clauses,  the  result  of 
local  opposition,  so  that  all  companies 
have  not  in  all  respects  equally  wide 
powers.  For  example,  one  company  may 
be  prohibited  from  erecting  a  station  be- 
yond certain  limits  in  one  direction,  or 
.  from  extending  their  buildings  beyond  a 
given  point,  or  raising  them  beyond  a 
given  height  in  a  certain  locality ;  another 
may  be  prohibited  from  erecting  anything 
to  obstruct  a  right  of  way  at  a  given  spot, 
or  may  be  compelled  to  erect  and  main- 
tain a  bridge  for  the  use  of  a  private  oc- 
cupier, which  may  in  time  present  an 
obstacle  to  some  extension  of  their  build- 
ings which  it  might  be  convenient  to 
make.  Various  matters  of  this  kind  pro- 
hibited or  made  obligatory  by  their  Act 
may  incapacitate  a  company  from  afford- 
ing at  all  their  stations  all  the  facilities 
which  the  traffic  might  in  after  years 
require.  What  may  be  within  the  legal 
capacity  of  one  company  may  be  beyond 
the  legal  capacity  of  another.  Besides, 
the  line  may  be  worked  by  a  lessee  or  a 
contractor,  who  may  not  have  the  right 
to  make  any  alteration  in  the  works.  The 
Act  is  intended  to  control  those  who  ac- 
tually work  the  lines,  and  are  the  carriers 
for  the  public.  If  the  word  "  facilities  " 
in  the  first  paragraph  covered  nothing 
more  than  traffic  arrangements,  these 
qualifying  words,  "according  to  their 
respective  powers,"  would  be  not  only 
out  of  place,  but  would  be  absurd,  for  no 
carrier,  whether  company  or  individual, 
is  under  any  legal  restriction  as  to  the 
amount  of  accommodation  which  he  affords 
to  his  customers  in  the  way  of  traffic 
2  0 
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arrangement.  Therefore,  the  third  para- 
graph of  this  section,  which  enjoins  the 
company  to  afford  "  all  due  and  reason- 
able facilities  "  for  receiving  and  forward- 
ing through  traffic  withont  unreasonable 
delay  and  without  undue  preference,  con- 
tains no  such  words.  The  requirement 
here  is  absolute. 

The  18th  section  of  the  Commissioners' 
Act  also  requires  every  company  to  "  af- 
ford all  reasonable  facilities  for  the  re- 
ceipt and  delivery  of  mails  at  any  of  their 
stations  without  requiring  them  to  be 
booked  or  interposing  any  other  delay." 
The  qualifying  words  are  here  also  omitted 
and  for  the  same  reason. 

Thus  the  insertion  of  such  a  phrase  in 
tbe  first  paragraph  implies  that  the 
"  facilities  intended  by  the  Legislature 
comprehended  something  which  all  com- 
panies, or  persons  who  work  the  line, 
might  not  have  legal  capacity  to  afford. 
They  thus  furnish  a  key  to  the  construc- 
tion which  makes  it  clear  to  my  mind 
that  the  Legislature  meant  the  word 
"  facilities  "  in  this  part  of  the  Act  to  be 
taken  in  its  widest  sense,  and  to  include 
facilities  of  every  kind  which  is  within 
the  legal  capacity  of  the  company  to 
give. 

If  we  adapt  the  first  paragraph  to  the 
case  before  us,  by  importing  into  it  the 
appropriate  words  supplied  by  the  inter- 
pretation clause  (as  we  must  do  in  order 
to  read  it  aright),  the  paragraph  as 
applied  to  passengers,  would  stand  thus  : 
"  Every  railway  company  shall,  accord- 
ing to  its  powers,  afford  all  reasonable 
facilities  for  receiving  passengers  at  the 
station,  for  forwarding  them  on  tbe  rail- 
way, and  for  delivering  them."  Here  is 
a  duty  imposed  for  the  benefit  of  pas- 
sengers, the  measure  of  whioh  is  the 
reasonable  requirements  of  the  passenger 
on  the  one  hand,  and  the  legal  capacity 
of  the  company  on  the  other.  Within 
these  limits  the  company  are  to  afford 
all  facilities  for  the  several  stages  of  the 
journey. 

"  Facilities"  for  receiving  at  the  sta- 
tion include  convenient  access  to  the 
station  and  convenient  accommodation 
there  while  waiting  for  the  train. 

"  Facilities  "  for  forwarding,  include 
conveniences  for  taking  tickets  and  for 


>.       Q  B. 

getting  from  the  station  to  and  into  th 
carriages. ' 

Suppose  the  ordinary  traffic  at  a  give 
place  to  have  so  far  outgrown  the  capacit 
of  the  station  that  it  no  longer  contain 
standing  room  for  more  than  one-half  ( 
the  passengers,  and  that  the  regale 
trains  overlap  the  platform  at  both  endi 
so  that  half  of  the  passengers  have  t 
remain  outside  the  station  or  on  the  pei 
manent  way  till  the  train  arrives  an 
moves  the  carriages  from  the  level  of  tb 
line.  And  suppose  there  is  ample  spa< 
belonging  to  the  company  for  extendin 
the  station  and  platform  to  the  length  < 
the  ordinary  trains,  and  they  are  free  I 
use  it  for  that  purpose,  can  it  be  said  thi 
they  afford  all  reasonable  facilities  i 
their  power  for  receiving  and  forwardir 
their  passengers,  while  they  refuse  to  gii 
the  additional  accommodation  ? 

Or,  suppose  the  way  to  the  static 
through  the  company's  land  has  becon 
dangerous  for  want  of  repairs,  or  I 
reason  of  obstructions  placed  there  ;  o 
suppose  the  entire  platform  to  be  w  it  ho 
a  roof,  and  no  other  place  is  provid< 
for  passengers  to  wait,  than  the  oi 
exposed  to  the  weather,  where  they  mi 
get  wet  through  before  getting  into  tl 
carriages,  would  this  be  affording  "  i 
reasonable  facilities "  for  receiving  pa 
sengers  at  the  station  ? 

If  not,  it  would,  I  think,  be  within  tl 
jurisdiction  of  the  commissioners  to  ord 
the  company  in  the  one  case  to  enlati 
their  station  and  platform,  and  in  tl 
other  to  repair  and  clean  the  way  to  ai 
from  the  station,  and  to  cover  the  ph 
form. 

The  only  authority  upon  this  subje- 
that  was  quoted,  and  that  I  am  aware  < 
is  The  Caterham  Case  (2),  referred  to  1 
the  commissioners  in  their  judgment,  ai 
which  came  before  the  Court  of  Commi 
Pleas  in  1857.  It  was  a  complaint  1 
the  Caterham  Railway  Company  agait 
the  Brighton  and  the  South  Easte 
Companies  of  undue  prejudice  to  the  pj 
sengers  of  the  Caterham  line,  in  sevei 
particulars,  one  of  which  was,  that 
covered  place  was  provided  for  them 
Caterham  junction  while  waiting  for  t 
train.  The  Court  dismissed  the  complai 
as  to  all  except  the  latter  ground,  ai 
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that  they  granted  a  rule  to  shew 

why  the  companies  .should  not  pro- 
l  covered  station  at  that  point  as 
iad  done  at  other  stations  on  their 

Each  of  the  Judges  expressed  an 
>n  that  the  case  was  within  the 
n.  The  companies,  however,  did 
hew  cause,  but  submitted  to  the 
i  and  therefore  the  opinions  ex- 
5d  have  only  the  weight  of  first 
'Ssions.  But  neither  of  the  Judges 
ited  any  doubt  upon  the  point  (4). 
tust  here  refer  to  the  17th  section 
3  Commissioners'  Act,  as  it  appears 

to  afford  an  additional  argument  in 
r  of  the  wider  construction  of  the 
"  facilities  "  in  the  first  paragraph, 
lso  to  give  additional  weight  to  the 
>na  expressed  by  the  Court  in  the 
ham  Case  (2). 

tust  premise  that  the  Court  of  Coin- 
Pleas  in  Bennett  v.  The  Manchester, 
ild  and  Lincolnshire  Railway  Oom~ 
(5),  had  taken  a  more  limited  view 
;ir  powers  under  the  Act  of  1854. 
jompany  had  become  proprietors  of 
rimsby  old  dock  and  of  a  new  dock 
unicating  with  their  railway,  and 
ivere  required  by  Act  of  Parliament 
intain  the  old  dock  and  the  approach 
»  of  a  given  depth.  The  dock 
ts  approach  had  become  silted  up, 
;he  depth  of  water  insufficient  for 
s  to  get  to  the  wharves  adjoining, 
.  was  imputed  to  the  company  that 
object  was  to  divert  the  traffic  from 
d  dock  to  the  new  one.  An  appli- 
i  was  made  under  the  Aot  of  1854, 

mandatory  injunction  to  the  com. 

to  clean  the  dock  and  the  ap- 
hes,  and  the  Court  held,  that  as  the 
aint  alleged  a  breach  of  a  public 
which  was  already  susceptible  of 
is  by  mandamus  or  indictment,  the 
fas  not  within  the  Act  of  1854.  A 
r  doctrine  would,  of  course,  have 
ipplicable  to  a  canal  company  which 
iffered  the  canal  to  become  unnavi- 

for  want  of  dredging  or  sufficient 

supply. 

3  17th  section  of  the  Act  of  1878, 
}  that,  "  every   railway  company 

1  Com.  B.  Eep.  N.S.  410 ;  26  Law  J.  Rep. 
6  Com.  B.  Rep.  N.S.  707. 
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owning  or  having  the  management  of 
any  canal  or  part  of  a  canal,  shall  at  all 
times  keep  and  maintain  such  canal  or 
part,  and  all  the  reservoirs,  works  and  con. 
venienoes  thereto  belonging,  thoroughly 
repaired  and  dredged,  and  in  good  work- 
ing  condition,  and  shall  preserve  the  sup- 
plies of  water  to  the  same  so  that  the 
whole  of  such  canal  or  port  may  be  at  all 
times  kept  open  and  navigable  for  the 
use  of  all  persons  desirous  to  use  and 
navigate  the  same  without  any  unneces- 
sary hindrance,  interruption  or  delay." 
The  6th  section  gives  the  commissioners 
power  to  receive  complaints  of  anything 
done  or  of  any  omission  made  in  violation 
of  the  Act  of  1854,  or  of  that  Act,  and 
thereupon  to  exercise  all  the  jurisdiction 
conferred  by  the  3rd  section  of  the  Aot 
of  1854. 

In  this  respect  the  Act  of  1873  corrects 
the  judgment  of  the  Court  of  Common 
Pleas  in  the  case  just  cited  and  enables 
them  not  only  to  order  traffic  arrange- 
ments but  to  order  the  company  working 
a  canal  to  keep  the  canal  in  efficient 
working  order  for  the  traffic.  In  other 
respects  also  it  explains  and  amends  by 
enlarging  the  powers  given  by  the  Act  of 
1854  (see  sect.  11),  but  contains  nothing 
which  bears  upon  the  view  taken  by  the 
Court  in  The  Oaterham  Oase  (2).  That 
case  had  been  reported  for  nearly  sixteen 
years ;  it  must  have  been  known  to  the 
company  moving  this  prohibition,  for  the 
rule  was  against  them,  and  was  no  doubt 
known  to  all  the  railway  authorities,  and 
if  the  Legislature  had  disapproved  of  it 
it  is  reasonable  to  suppose  they  would 
have  corrected  that  as  they  corrected  the 
decision  in  the  canal  case.  The  3rd  sec 
tion  of  the  Act  of  1854  contains  a  pro. 
vision  which  also  has  an  important  bear- 
ing upon  the  question  before  us.  It  au- 
thorises the  Court  of  Common  Pleas,  "  in 
order  to  form  a  just  judgment  on  the 
matter  of  the  complaint,  to  direct  and 
prosecute  in  such  mode  and  by  such  en- 
gineers, barristers  or  other  persons,  as 
they  might  think  proper,  all  enquiries  as 
might  be  deemed  necessary,"  and  to 
authorise  them  to  receive  evidence  on 
oath. 

The  6th  section  of  the  Commissioners' 
Act  of  1873  expressly  transfers  to  them 
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all  the  powers  vested  in  the  Court  of 
Common  Pleas. 

The  counsel  for  the  company  was  asked 
in  the  course  of  the  argument  what  em- 
ployment could  be  found  for  engineers  if 
his  construction  of  his  Act  was  the  right 
one.  His  reply  was,  that  they  might 
have  to  decide  whether  an  adjoining 
owner  should  or  should  not  have  a  junc- 
tion between  his  siding  and  the  railway. 
This,  however,  many  of  the  railway  Acts 
before  1845  and  the  Railway  Clauses  Act 
of  that  year  gave  as  a  right  if  it  could  be 
done  with  safety  (sect.  76),  and  any  dis- 
pute about  the  point  of  junotion,  or 
whether  a  junction  could  safely  be  made, 
had,  as  I  before  observed,  been  left  to  the 
Board  of  Trade.  He  further  suggested 
that  the  commissioners  might  be  called 
on  to  decide  how  tbe  traffic  should  be 
conducted  between  two  companies  whose 
lines  had  a  common  terminus  or  point  of 
junction.  The  same  answer  applies  to 
this.  It  is  true  that  the  Board  of  Trade 
had  and  still  have  to  regard  only  the 
public  safety,  but  with  that  view  they  fix 
the  point  of  junction  and  direct  bow  the 
traffic  shall  be  worked.  I  cannot  con- 
ceive of  any  engineering  question  being 
evolved  out  of  an  enquiry  into  mere 
traffic  arrangements,  but  I  can  conceive 
of  such  question  arising  where  the  dis- 
pute is  whether  a  station  should  be  ex. 
tended  in  a  given  direction  or  additional 
works  made.  I  do  not  feel  pressed 
with  the  argument  that  the  company 
might  have  expended  their  capital, 
and  might  by  such  orders  be  called  upon 
to  exhaust  the  fund  which  should  go  to 
the  shareholders.  The  income  is  the 
fund  which  the  Companies  Clauses  Act, 
1845,  section  122,  points  out  as  the  fund 
for  enlarging  as  well  as  for  repairing 
their  works. 

I  am,  therefore,  of  opinion,  first,  that 
the  commissioners  had  jurisdiction  to  en- 
tertain the  complaint,  and  secondly,  that 
they  have  jurisdiction  to  make  all  the 
orders  which  they  have  intimated  their 
intention  to  make,  except  the  order  to 
provide  a  refreshment  room,  by  which  I 
understand  a  room  in  which  the  company 
are  to  provide  refreshments.  That,  I 
think,  is  ultra  vires. 

As  regards  the   prayer  for  a  more 
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direct  route  to  the  St.  Leonard's  station, 
I  do  not  understand  that  the  commis- 
sioners propose  to  make  an  order,  or  to 
do  more  than  recommend  the  company 
to  endeavour  to  make  arrangements  with 
the  road  authorities  for  opening  their 
roads. 

Cockburn,  C.J. — This  was  a  demurrer 
to  a  declaration  in  prohibition,  made  by 
the  direction  of  this  Court,  on  an  appli- 
cation of  the  South  Eastern  Railway 
Company  for  a  writ  of  prohibition  to  the 
Railway  Commissioners  and  the  Town 
Council  of  Hastings,  prohibiting  them 
from  proceeding  further  in  the  matter  of 
an  application  by  the  Town  Council  to 
the  Railway  Commissioners,  under  the 
Railway  Traffic  Act  of  1854  and  the 
Railways  Regulation  Act  of  1873,  for  an 
order  on  the  plaintiffs,  the  railway  com- 
pany, to  execute  certain  works  at  their 
stations  at  Hastings  and  St.  Leonard's,  in 
order  to  afford  proper  facilities  for  re- 
ceiving, forwarding  and  delivering  the 
traffic  at  those  stations.  The  facts  on 
which  the  application  was  founded  were 
these : — 

The  South  Eastern  Railway  Company 
are  the  proprietors  of  a  line  of  railway 
from  London  to  Hastings  and  St.  Leon- 
ard's, and  have  stations  for  passengers 
and  goods  at  both  these  places.  The 
London,  Brighton  and  South  Coast  Rail- 
way have  also  a  branch  from  their  main 
line  to  Hastings ;  and  by  an  arrange- 
ment with  the  South  Eastern  Company, 
sanctioned  by  Parliament,  the  London, 
Brighton  and  South  Coast  Company  run 
their  trains  to  the  stations  of  the  South 
Eastern  Company,  and  use  these  stations 
for  the  purpose  of  their  traffic.  These 
stations  having  been  built  many  years 
since,  and  the  traffic  having  largely  in- 
creased, the  stations  have  become  alto- 
gether inadequate  to  its  requirements. 
Under  these  circumstances  the  Town 
Council,  as  representing  the  inhabitants, 
applied  to  the  Railway  Commissioners 
for  an  order  on  the  plaintiffs  in  prohibi- 
tion to  execute  the  following  works  : — 1. 
As  regards  the  Hastings  station,  to  en- 
large the  station  and  provide  better 
booking  office,  waiting  room,  refreshment 
room, and  general  accommodation  therein, 


Digitized  by 


49.] 


MICHAELMAS  1878  to  MICHAELMAS  1880. 


285 


ith  Eastern  Rail.  Co.  v.  Railtvay  Commisaume 

•  lengthen  and  deepen  the  existing 
irms,  and  to  provide  additional  ones. 
►  provide  better  warehouse  accom- 
tion  for  goods.  4.  To  provide  cattle 
and  additional  sidings  for  cattle 
:s.  5.  As  regards  the  St.  Leonard's 
»n,  to  enlarge  the  platform,  and  to 
de  a  new  approach  to  the  station  by 
id  route. 

appears  from  the  declaration  that 
plaintiffs  put  in  an  answer  to  the 
cation  of  the  Town  Council,  in  which 
denied,  as  matter  of  law,  the  juris- 
>n  of  the  Commissioners  to  hear  and 
mine  the  application,  or  to  make 
Drder,  or  grant  the  relief  therein 
;d  for,  or  any  part  thereof.  The 
nissioners,  nevertheless,  entered  on 
nqniry,  and  after  hearing  witnesses 
>oth  sides,  pronounced  judgment, 
ining,  however,  from  making  any 
itive  order  for  a  period  of  two 
hs,  with  a  view  to  afford  time  for 
rangement  for  co-operation  between 
corporation  and  the  railway  com- 
,  -with  liberty  to  either  party  to 
r  to  them  in  the  interval.  The  judg- 
is  set  out  in  the  declaration,  and  it 
its  from  it  that  the  Commissioners 
prepared  to  make  an  order  on  the 
ay  company  to  execute,  in  substance, 
k-orks  specified  in  the  application  of 
'own  Council. 

order  the  better  to  appreciate  the 
aoti  to  be  determined  it  may  be  ex- 
rat  to  follow  the  judgment  in  some 
detail.  The  Commissioners  deal  first 
the  enlargement  of  the  Hastings 
on.    "  Two  things,"  they  say,  "  that 
urgently  required   are  additional 
nd  for  the  purpose  of  giving  a  more 
ided  area  to  the  station,  and  the 
ning  of  the  bridge  by  which  the 
is  from  the   south   coast  and  the 
is  from  Tunbridge  Wells  enter  the 
on,  and  which  at  present  is  only 
i    enough   for  two  lines  of  rails." 
r  entering  on  the  merits  of  the  ques- 
tbey  say,  "  We  cannot  doubt  that 
the  traffic  of  the  two  companies  in 
out  of  Hastings,  so  large  as  it  is, 
every  year  becoming  larger,  it  is 
ssary  that  the  South  Eastern  Corn- 
er should  find  means  to  extend  the 
ts  of  their  station." 


>,  fe.,  Q.B. 

The  meaning  of  this  language  is  am- 
biguous.  It  may  mean  that  the  Com- 
missioners are  prepared  to  make  an  order 
on  the  company  to  apply  to  Parliament 
for  additional  powers,  or  may  amount  to 
no  more  than  a  recommendation  to  them 
to  do  so. 

The  judgment  next  deals  with  the 
widening  of  the  bridge ;  but  an  arrange- 
ment having  been  come  to  pending  the 
inquiry,  between  the  company  and  the 
trustees  of  an  adjoining  estate,  from 
whom  it  was  necessary  to  obtain  land, 
and  with  whom  there  had  been  pre- 
viously a  disagreement  as  to  terms,  and 
the  bridge  being  now,  in  conformity  with 
the  agreement  thus  come  to,  about  to  be 
widened,  the  commissioners,  though  they 
do  not  expressly  say  so,  appear  not  to 
contemplate  making  an  order  in  respect 
of  widening  the  bridge,  which,  but  for 
their  arrangement,  it  appears  they  would 
have  been  prepared  to  do. 

The  commissioners  next  deal  with  the 
platform  accommodation.  After  shewing 
that  the  two  existing  platforms  are  in- 
sufficient for  the  traffic,  they  mention 
that  a  plan  has  been  submitted  to  them 
on  the  part  of  the  company  for  an  en- 
largement of  the  platform  area  to  the 
extent  of  2,000  yards,  and  for  the  addi- 
tion of  a  third  platform.  They  wind  up 
by  saying,  "Our  order  will  require  the 
company  to  extend  the  platform  accom- 
modation in  the  degree  which  has  been 
admitted  to  be  necessary,  and  which  the 
plan  of  the  company's  engineer  shews 
can  be  provided  without  difficulty,  now 
that  the  bridge  is  about  to  be  made  wide 
enough  at  least  to  carry  four  lines  of 
rails." 

The  commissioners  next  deal  with  "  the 
complaint  that  passengers  are  not  suffi- 
ciently protected  from  the  weather,"  and 
with  the  suggestion  of  the  corporation 
that  "  there  should  be  a  roof  over  all  the 
platforms,  and  also  over  that  part  of  the 
station  yard  where  carriages  draw  up." 
With  respect  to  this  they  say, "  We  think 
that,  considering  the  exposed  position  of 
the  station,  and  that  Hastings  is  a  place 
of  resort  for  invalids,  there  is  not  shelter 
as  things  are ;  and  we  shall  order  a  sub- 
stantial addition  to  be  made  to  the  area 
of  covered  platform,  and  the  yard  to  be 
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bo  arranged  as  that  carriages  may  set 
down  and  take  np  under  cover." 

The  complaint  as  to  "the  absence  of 
proper  waiting  rooms"  is  next  con- 
sidered. After  pointing  oat  the  defi- 
ciency in  this  respect,  the  commissioners 
say,  "The  company  admit  in  fact  that 
the  accommodation  in  question  is  not 
sufficient,  by  proposing,  in  the  plan  to 
whioh  we  have  referred,  to  increase  its 
superficial  area  by  2,300  feet.  How  that 
additional  area  would  be  arranged  by 
them  internally  was  not  disclosed  in  the 
evidence ;  but  we  shall  feel  it  necessary 
to  require  the  company  to  provide  two 
general  and  two  first-class  waiting  rooms, 
each  at  least  twice  as  large  as  the  largest 
of  the  present  rooms,  and  to  reserve  also 
part  of  their  buildings  for  refreshment 
purposes." 

Lastly,  the  commissioners  determine 
that  in  the  booking  office  there  shall  be 
more  than  one  window  for  the  delivery 
of  tickets.  Having  thus  disposed  of  the 
complaints  relating  to  the  passenger 
traffic,  the  commissioners  deal  with  the 
complaints  as  to  the  goods  traffic,  which 
are  confined  to  the  small  size  of  the 
goods  shed,  and  the  short  supply  of 
sidings  with  roads  alongside  for  carts  to 
get  to  the  trucks  to  unload  traffic  wait- 
ing for  delivery.  The  commissioners  are 
of  opinion  that  additional  sidings  are 
required.  They  pronounce  the  sire  of 
the  shed  to  be  too  small ;  but  as  it  could 
only  be  increased  by  space  taken  from 
the  goods  yard,  from  which  none  could 
be  spared,  they  refrain  from  making  any 
order  for  its  increase,  but  add  that,  "  as 
a  goods  yard  cannot  dispense  with  ac- 
commodation of  the  sort  on  a  proper 
scale,  it  becomes  almost  imperative  upon 
the  company  to  seek  for  powers  to  make 
that  yard  large  enough  to  include  it." 
Here,  again,  this  last  observation  leaves 
us  in  uncertainty  whether  the  commis- 
sioners propose  to  include  in  their  order, 
when  made,  an  injunction  to  the  com- 
pany to  apply  to  Parliament  for  power 
to  acquire  additional  land  for  the  pur- 
pose of  enlarging  their  yard. 

It  next  appears  that  there  are  weekly 
consignments  of  live  stock  brought  to 
Hastings,  but  there  are  no  cattle  pens  at 
the  station,  and  though  a  raised  platform 
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intended  for  a  cattle  dock  was  erected, 
has  been  used  for  the  coal  traffic.  Tl 
commissioners  require  cattle  pens  to  t 
supplied,  and  the  structure  to  be  restore 
for  its  original  use. 

The  complaints  as  to  the  St.  Leonard 
station  are  of  a  similar  character.  Tl 
two  platforms  are  pronounced  to  be  ii 
sufficient  in  point  of  size,  as  also  in  poii 
of  covered  accommodation.  The  lint 
are  crossed  by  a  bridge,  and  the  bridg 
is  not  covered  over.  The  waiting-room 
two  in  number,  but  one  of  which  is  alf 
used  as  a  ticket  office,  are  too  small. 

All  these  defects  are  to  be  remedies 
Besides  the  present  small  rooms,  thei 
are  to  be  "  not  less  than  two  good-size 
waiting-rooms  on  each  side  of  the  line." 

Here,  again,  there  being  but  01 
window  for  the  issue  of  tickets  to  tt 
three  classes  of  passengers,  the  commii 
sioners  are  prepared  to  order  that  thei 
shall  be  three. 

The  last  head  of  complaint  connect* 
with  this  station  seems  more  especial! 
to  exhibit  the  extent  to  which  the  auth< 
rity  of  the  commissioners  is  proposed  I 
be  carried.  "  The  other  principal  con 
plaint  regarding  the  station,"  say  tl 
commissioners,  "is  that  the  compai 
have  not  laid  out  a  yard  outside  the 
down  or  arrival  platform  large  enoug 
for  flys  and  carriages  to  turn  round  ii 
and  that  they  refuse  to  connect  the 
station  road  on  that  side  with  some  ne 
streets  abutting  upon  it ;  and  it  is  sai 
that  a  populous  district  north  and  nortl 
east  ot  the  station  would  be  much  a] 
proximated  to  it  if  the  company  woul 
only  remove  their  fence  and  allow  ingrei 
and  egress  by  these  streets.  But  tl 
company  allege  that  their  road  is  son 
feet  below  the  level  of  the  streets,  an 
that  the  break  between  the  two  makes 
impossible  to  give  a  through  passag 
with  a  gradient  that  a  carriage  coul 
work  without  at  least  beginning  tl 
incline  in  their  cab  yard,  and  thus,  t 
they  say,  still  further  diminish  the  adaj 
tedness  of  that  yard  for  station  purpose 
They  also  object  to  their  station  roa 
being  made  into  a  public  thoroughfar 
It  is  not,  they  say,  sufficiently  wide  fc 
a  public  street,  and  any  general  use  of  i 
would  interfere  with  the  station  traffic. 
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ber  considering  the  merits  of  the 
ion  the  commissioners  say:  "The 
we  take  of  this  part  of  the  case  is 
the  railway  company  ought  to  give 

consent  to  the  proposed  openings 
their  approach  road,  as  also  to  such 
ling  of  that  road  if  required,  as  the 
i  of  their  property  will  admit,  pro- 
.  that  the  public  road  authorities 

in  consideration  thereof  to  do  the 
ion  work  and  the  work  of  widening 
aad,  subject  to  the  approval  of  the 
any's  chief  engineer,  and  to  defray 
e  expenses  of  such  works  (any  diB- 
inent  that  may  arise  being  referred  to 
r  decision),  and  provided,  also,  that 
agree  that  the  company  shall  have 
ight  at  any  time  of  requiring  them 
ke  over  the  approach  road  and  to 
and  maintain  it  as  a  public  road." 
thus  appears  that  the  Railway  Com- 
mons have  entertained  an  applica- 
for  an  order  to  the  railway  company 
:ecnte  structural  works  of  an  ex- 
re  character,  and  contemplate  issu- 
such  an  order ;  and  the  question 
1  on  this  record  is  whether  such  an 

is  within  their  authority,  as  con- 
1  by  the  two  Acts  to  which  I  have 
red.  This  depends  on  the  construe- 
to  be  put  on  section  2  of  the  first 
the  17  &  18  Vict.  c.  31.  That  see- 
&  as  follows : — 

ivery  railway  company,  canal  com- 
,  and  railway  and  canal  company, 
according  to  their  respective  powers, 
1  all  reasonable  facilities  for  the  re- 
ag  and  forwarding  and  delivering  of 
s  upon  and  from  the  several  rail- 

and  canals  belonging  to  or  worked 
ich  companies  respectively,  and  for 
eturn  of  carriages,  trucks,  boats  and 
■  vehicles,  and  no  such  company  shall 
s  or  give  any  undue  or  unreasonable 
rence  or  advantage  to  or  in  favour 
ly  particular  person  or  company,  or 
particular  description  of  traffic  in 
respect  whatsoever,  nor  shall  any 

company  subject  any  particular 
>n  or  company,  or  any  particular 
•iption  of  traffic,  to  any  undue  or 
asonable  prejudice  or  disadvantage 
ny  respect  whatsoever;  and  every 
ay  company,  and  canal  company, 
railway  and  caual  company  having 


or  working  railways  or  canals  which  form 
part  of  a  continuous  line  of  railway  or 
canal,  or  railway  and  canal  communica- 
tion, or  which  have  the  terminus,  station, 
or  wharf  of  the  one  near  the  terminus, 
station,  or  wharf  of  the  other,  shall  afford 
all  due  and  reasonable  facilities  for  re- 
ceiving and  forwarding  all  the  traffic 
arriving  by  one  of  such  railways  or  canals 
by  the  other,  without  any  unreasonable 
delay,  and  without  any  such  preference 
or  advantage,  or  prejudice  or  disadvan- 
tage as  aforesaid,  and  so  that  no  obstruc- 
tion may  be  offered  to  the  publie  de- 
sirous of  using  such  railway  or  canal,  or 
railways  and  canals,  as  a  continuous  line 
of  communication,  and  so  that  all  reason- 
able accommodation  may,  by  means  of 
the  railways  and  canals  of  the  several 
companies,  be  at  all  times  afforded  to  the 
public  in  that  behalf." 

By  the  third  section  jurisdiction  is 
given  in  case  of  "  any  complaint  or  any- 
thing done  or  omitted  in  violation  or 
contravention  of  the  Act,"  in  England 
to  the  Court  of  Common  Pleas,  in  Ireland 
to  any  of  the  superior  Courts,  in  Scot- 
land to  the  Court  of  Session,  to  hear  and 
determine  the  matter  of  such  complaint, 
and  for  that  purpose  to  prosecute  any 
enquiry  the  Court  may  deem  necessary 
by  engineers,  barristers,  or  other  per- 
sons -,  after  which  the  Court  may  "  issue 
a  writ  of  injunction  or  interdict  restrain- 
ing the  company  from  further  violation 
or  contravention  of  the  Act,  and  en- 
joining obedience  to  the  same;"  after 
which,  obedience  may  bo  enforced  by 
attachment  or  by  the  infliction  of  a  fine 
of  2002.  a  day. 

By  the  Railways  Regulation  Act  of 
1873,  36  &  37  Vict.  c.  48,  the  jurisdiction 
of  the  Courts  of  law  is  transferred  to  the 
Railway  Commissioners,  but  the  autho- 
rity is  carried  no  further,  and  must  be 
sought  in  the  construction  to  be  put  on 
the  earlier  statute. 

Two  views  of  the  most  opposite  and 
conflicting  character  were  pressed  upon 
us  on  the  argument.  On  the  part  of  the 
plaintiff  in  prohibition,  it  was  contended 
that  the  sole  purpose  and  effect  of  the 
Railway  Traffic  Act  of  1854  was  to  ensure 
equal  accommodation  being  afforded  to 
all  persons,  or  classes  of  persons,  in  the 
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conveyance  and  delivery  of  goods,  and  to 
prevent  any  undue  preference  being  given 
to  one,  to  the  prejudice  or  disadvantage 
of  another ;  or  that,  at  most,  its  pnrpose 
was  to  ensure  effective  management  in 
the  details  of  the  traffic,  and  the  best 
arrangements  for  the  speedy  and  safe 
carriage  and  delivery  of  passengers  and 
goods ;  while,  on  the  part  of  the  defend- 
ants, it  was  contended  that  it  was  compe- 
tent to  the  Commissioners,  with  a  view  to 
afford  facilities  to  the  traffic,  not  only  to 
regulate  the  working  of  the  railway  in  all 
its  details,  as  in  directing  the  number  of 
trains,  the  class  of  carriages,  or  the  like, 
but  also,  where  structural  accommodation 
was  needed  for  the  traffic,  to  order  a  rail- 
way company  to  enlarge,  alter  or  erect 
structural  buildings,  such  as  stations, 
platforms,  bridges,  warehouses,  sheds ;  or 
to  alter  the  internal  arrangements  of  a 
station  with  reference  to  the  number, 
size  or  position  of  its  waiting  or  refresh- 
ment rooms;  to  make  or  enlarge  yards, 
to  make  or  alter  roads  or  approaches  to 
stations,  or  even  to  lay  down  additional 
lines  of  rails;  in  short,  to  do  anything 
which  should  appear  to  the  Commissioners 
reasonable,  with  a  view  to  the  require- 
ments of  the  traffic,  with  one  limitation 
only,  namely,  that  the  thing  ordered  to 
be  done  should  be  within  the  powers  and 
the  means,  including  herein  the  pecuniary 
means,  of  the  company.  For  it  was  ad- 
mitted on  the  argument  as  beyond  dis- 
pute— though  from  the  judgment  of  the 
Commissioners  it  may  be  doubted  whether 
such  is  their  view — that  the  Commis- 
sioners could  not  compel  a  railway  com- 
pany to  apply  to  Parliament  for  fresh 
powers  to  enable  them  to  carry  out  an 
order  made  by  them.  But  with  this 
single  limitation  a  plenary  and  absolute 
authority  was  asserted  on  the  part  of  the 
Commissioners,  whenever  the  question  of 
facility  to  the  traffic  was  concerned,  and 
the  thing  required  to  be  done  was  in  their 
judgment  reasonable,  to  direct  and  control 
railway  companies  in  the  government 
and  management  of  their  property,  and 
the  conduct  of  their  affairs,  from  the 
minutest  details  of  the  management  and 
the  working  of  the  traffic  to  the  structural 
organisation  of  the  railway  and  its  acces- 
sories, however  great  the  work  or  costly 


the  expenditure.  Indeed  the  Solicitoi 
General,  in  arguing  for  the  defendant 
even  went  so  far  as  to  maintain  that  if 
company,  laying  down  a  railway  with 
single  line  of  rails,  had  taken  power  I 
raise  money  and  lay  down  a  second  lini 
and  the  traffic  was  sufficient  to  call  for  i 
the  Commissioners  would  have  authorit 
to  order  the  company,  against  their  wil 
to  lay  down  such  second  line  of  rail 
Nay,  if  the  argument  is  to  be  carrie 
logically  into  all  its  ulterior  consequence 
I  can  see  no  reason  why,  if  it  is  to  pr 
vail,  it  will  not  be  competent  to  tl 
Commissioners,  in  the  interest  of  tl 
traffic,  to  reduce  the  tolls  on  a  railway 
their  minimum,  and  thus  to  take  th 
most  important  part  of  their  business  01 
of  the  hands  of  a  company. 

The  question  raised  on  the  record,  ai 
with  which  alone  we  have  to  do  is,  wh 
ther  the  Railway  Commissioners  hai 
authority  to  entertain  an  application  f 
such  an  order  for  structural  erections  ar 
alterations  as  is  asked  for  by  the  Corp 
ration  of  Hastings,  and,  as  appears  fro 
the  judgment  thus  provisionally  pr 
nounced,  the  Commissioners  are  prepart 
to  make. 

It  is  greatly  to  be  regretted  that,  in 
matter  of  so  much  importance,  the  legi 
lature  should  have  made  use  of  phras 
ology  so  uncertain  and  indefinite  as  tl 
language  of  the  second  section  of  the  A 
of  1854,  in  the  use  of  the  term,  "  faciliti 
for  receiving,  forwarding  and  deliverii 
traffic,"  which,  while  its  more  obvio 
meaning  would  appear  to  have  reference 
the  arrangements  to  be  made  for  the  co: 
venient  working  of  the  traffic,  and  the  m 
nagement  of  the  details  necessary  theret 
may,  by  a  strained  construction,  be  tab 
to  comprehend  the  construction  of  tl 
railway  itself,  and  of  everything  connect 
with  it ;  though  I  agree  with  the  learn( 
counsel  for  the  plaintiffs  that  the  word 
an  inapt  word  for  such  a  purpose,  and  01 
which  the  legislature  is  not  likely  to  ha' 
employed  to  confer  a  power  so  vast  ai 
unlimited.  But  besides  the  argumei 
which  arises  from  the  inaptness  of  tl 
phraseology  of  the  section,  with  a  view 
the  creation  of  so  important  a  powe 
there  are,  as  it  seems  to  me,  sever 
grounds  for  thinking   that  Parliamei 
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t  have  intended  by  the  enactment  in 
on,  to  confer  such  an  authority  and 
iction  as  that  which  the  Railway 
rissioners  now  claim  to  exercise, 
he  first  place,  such  legislation  would 
been  wholly  inconsistent  with  the 
!  previously  adopted  by  Parliament 
nting  to  companies  powers  to  con- 
works  of  a  public  character,  such 
lals,  harbours,  docks,  railways  and 
ce,  in  which,  owing  to  interference 
>rivate  rights  of  property,  statutory 
s  are  necessary,  and,  owing  to  the 
tages  which  would  accrue  to  the 

from  carrying  out  such  under- 
fs,  Parliament  has  deemed  it  right 
int  such  powers,  but  in  granting 
imposes  specific  duties  and  obliga- 
on  the  company  for  the  advantage 
)  public.     In  all  these  cases  the 

has  been  for  the  legislature  ex- 
f  to  declare  the  duties  and  obliga- 
vhich  it  thinks  proper  to  impose  on 
mpany,  whether  for  the  protection 
le  whose  rights  are  interfered  with, 
the  interest  of  the  public,  as  the 
eration  for  the  powers  it  confers, 
in  the  special  Act  constituting  the 
ny,  or  in  some  general  Act  appli- 
to  the  subject  matter  of  similar 
;akings,  and  which  is  incorporated 

former.    Beyond  doing  this,  and 
tuting  the  company  and  herein  pro- 
for  its  government,  the  course  has 

0  leave  the  company  to  manage  its 
[fairs,  as  any  other  company  carry- 

1  its  business  as  matter  of  private 
rise  would  do,  subject  only  to  the 
tl  laws,  by  which  its  duties  and 
tions,  either  to  the  public  or  to 
luals,  may  always  be  enforced  by 
ppropriate  remedies,  whether  by 
,mus,  action  or  suit  in  equity ;  the 
ture  wisely  trusting  in  great  mea- 
)  the  operation  of  the  motive  which 
best  security  for  the  public  being 
itly  served  in  a  matter  of  commercial 
rise,  namely,  the  interest  of  those 
ned  in  attracting  custom  by  efficient 
;,  with  a  view  to  their  own  profit 
[vantage. 

9  other  Acts  of  a  similar  character, 
3t  constituting  the  South  Eastern 
ay  Company  duly  provides  for  the 
ivernment  of  the  company,  in  the 
Pol.  49.— Q.B.,  CP.  &  Exch. 
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periodical  and  special  meetings  of  the 
shareholders,  and  in  the  appointment  of 
its  directors  as  the  governing  body  ;  "  full 
power  and  authority "  being  given  them 
by  the  Act,  "  to  do  all  aots  whatsoever 
for  carrying  into  effect  the  purposes  of 
the  Act,  and  for  the  management,  regula- 
lation  and  direction  of  the  affairs  of  the 
company,  or  relative  thereto,  except  such 
as  are  herein  required  and  directed  to  be 
done  at  some  general  or  special  meeting 
of  the  said  company  " — thus  leaving  in 
the  hands  of  the  company  and  its  directors 
full  power  and  authority  to  manage,  re- 
gulate  and  direct  its  affairs — a  term  which 
would,  I  apprehend,  beyond  all  question 
include  the  erection  or  alteration  of  struc- 
tural buildings.  I  observe,  too,  that 
among  other  things  which  the  company 
are  empowered  to  do  for  the  purposes  of 
the  Act,  is  that  of  "erecting  and  con- 
structing such  houses,  wharfs,  ware- 
houses, toll-houses,  landing  places,  en- 
gines, and  other  buildings,  machinery, 
apparatus  and  other  works  and  conve- 
niences as  the  said  company  shall  think 
proper" — plainly  leaving  it  to  the  com- 
pany itself  to  determine  what  buildings, 
among  other  things,  would  be  necessary 
for  the  purposes  of  its  traffic.  The  Rail- 
ways Glauses  Act  of  1845,  in  section  16, 
contains  the  same  provision  in  the  very 
same  terms.  It  seems  difficult  to  suppose 
that  the  legislature  can  have  intended  to 
take  away  or  abridge  this  right  by  sub- 
jecting it  to  the  discretionary  control  of 
the  Commissioners,  no  longer  leaving  it  to 
the  company  to  do  as  they  may  think 
proper  in  this  respect,  but  making  it 
compulsory  on  them  to  act  as  the  Com- 
missioners "  may  think  proper." 

A  difficulty  equally  great,  if  not  greater, 
in  the  way  of  the  authority  thus  asserted, 
presents  itself  if  the  matter  is  looked  at 
from  the  point  of  view  of  the  financial 
interests  and  position  of  the  company.  In 
order  to  obtain  its  Act,  a  railway  company 
has  to  lay  before  Parliament  not  only  a 
plan  of  the  line,  with  a  general  outline  of 
the  works  which  it  proposes  to  execute, 
but  also  the  amount  of  capital  it  proposes 
to  raise  and  expend  on  the  undertaking ; 
and  it  has  to  satisfy  Parliament  that  the 
capital  it  proposes  to  raise  will  be  suffi- 
cient to  enable  it  to  make  the  line  and 
2P 
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execute  the  necessary  works,  as  contem- 
plated in  the  proposed  enterprise.  The 
Act  then  empowers  the  company  to  con- 
struct the  railway,  with  such  buildings, 
&c,  "  as  the  company  may  think  proper  " 
— sach  being,  as  I  have  just  pointed  out, 
the  express  language  of  the  special  Acts, 
and  also  of  the  general  Act  of  1845. 

The  proposed  capital  having  been  raised 
and  expended  on  the  line  and  its  acces- 
sories, the  company  has  fulfilled  its 
engagements  to  Parliament.  Its  remain- 
ing obligation  is  to  maintain  the  line  and 
its  accessories  in  proper  repair  and  to 
work  the  traffic  with  due  regard  to  the  in- 
terest of  the  public  and  its  own.  It  can- 
not, justly  or  reasonably,  be  called  upon, 
except  with  a  view  to  its  own  interest,  to 
enlarge  the  sphere  of  the  original  under- 
taking, or  against  its  own  will  and  the 
sense  of  its  own  interest  to  invest  its 
earnings  in  the  acquisition  of  fresh  land 
or  the  execution  of  new  works  involving 
extensive  outlay. 

And  here  a  further  financial  difficulty 
presents  itself.  The  works  having  been 
constructed,  and  the  line  opened  for 
traffic,  the  company  are  entitled  to  take 
tolls  for  the  carriage  of  passengers  and 
goods ;  and  the  company,  or  its  directors, 
as  the  case  may  be,  are  authorised  from 
time  to  time  to  declare  a  dividend  out  of 
the  net  profits  of  the  undertaking.  By 
the  South  Eastern  Company's  Act  the 
dividend  may  go  as  far  as  the  "net 
amount  of  clear  profit  at  the  time  being 
in  the  hands  of  the  company  " — section 
108.  It  is  thus  left  to  the  company  to 
exercise  its  discretion  as  to  keeping  back 
any  part  of  the  net  profits  for  future 
additions  or  alterations.  In  the  later  Act, 
the  Companies  Clauses  Act  of  1845,  the 
settling  the  amount  of  dividend  is  left  to 
the  directors,  who  are  expressly  invested 
with  a  discretion  as  to  reserving  any 
portion  of  the  profits  for  enlarging  or 
improving  the  works ;  section  122  pro- 
viding that  "  Before  apportioning  the 
profits  to  be  divided  among  the  share- 
holders, the  directors  may,  if  they  think 
fit,  set  aside  thereout  such  sum  as  they 
may  think  proper,  to  meet  contingencies, 
or  for  enlarging,  repairing  or  improving 
the  works  connected  with  the  undertaking, 
or  any  part  thereof,  and  may  divide  the 


balance  only  among  the  shareholders. 
Here  again  the  question  presents  itsel 
whether  it  can  have  been  intended  t 
subject  the  plenary  discretion  thus  give 
to  superior  control,  and  so  far  to  take 
away.  For  it  is  obvious  that  the  right  < 
a  company  to  decide  by  itself  or  i 
directors,  whether  any  portion  of  i 
profits  shall  be  applied  not  merely  to  tl 
necessary  maintenance  and  repair  of  tl 
line  and  works,  which  of  course  mn 
always  be  defrayed  before  net  profits  cs 
be  declared,  but  also  to  the  formation  of 
fund  for  affording  additional  faciliti 
to  the  traffic  of  the  line  by  new  work 
and  the' right  of  the  shareholders,  subje 
to  this  discretion,  to  have  the  clear  profi 
divided  among  them  according  to  the 
share  in  the  capital,  becomes  serious 
compromised  by  the  creation  of  a  povv 
which  may  order  the  construction  of  sue 
works,  however  costly,  whenever  tho 
who  wield  it  may  be  led  to  think  th 
the  requirements  of  the  traffic  call  f 
such  an  outlay.  For,  the  capital  of  tl 
company  having  been  expended  in  tl 
existing  works,  the  only  fund  from  wbi< 
the  cost  of  new  works  can  be  defrayi 
will  be  the  net  profit  which  would  othe 
wise  be  distributable  as  dividend,  ai 
which,  if  new  stations,  such  as  we  som 
times  see,  are  ordered  to  be  built,  ms 
absorb  anything  like  a  dividend  for  aco 
siderable  time. 

Nor  are  these  observations  applicat 
to  the  South  Eastern  Railway  Compai 
alone.  At  the  time  that  the  Act  of  18. 
was  passed,  many  of  the  leading  lines 
railway  in  the  kingdom  had  already  bei 
opened.  Other  companies  had  obtain 
their  Acts,  and  had  raised  their  capita 
and  their  lines  were  in  the  course  of  co 
struction.  Canal  Acts  had  been  passe 
year  after  year,  for  a  century.  All  the 
Acts  contained  similar  powers  of  se 
government,  and  secured  the  right  of  tl 
shareholder  to  his  share  of  the  net  profi 
absolutely,  or  if  subject  to  the  reservatii 
of  a  portion  of  such  profits  with  a  vie 
to  the  further  enlargement  and  improv 
ment  of  the  concern,  subject  to  it  only 
far  as  the  company  or  its  governing  boi 
should  determine.  It  seems  to  me  ne 
to  impossible  to  suppose  that  Parliamer 
having  conceded  these  powers  and  righl 
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basis  of  these  great  undertakings, 
intend,  by  a  sudden  blow,  to  place 
in  a  worse  position  than  that  of 
a  companies. 

ing  once  made  its  bargain  with 
lie  company,  in  a  matter  of  com- 
tl  enterprise,  in  the  Act  by  which 
mpany  is  constituted  and  its  powers 
nferred,  the  Legislature  could  not, 
such  a  power  has  been  expressly 
id  to  it,  with  any  consistency  or 
,  afterwards  impose  fresh  liabilities 
s  company,  or  deprive  it  of  any  of 
wers  and  vested  rights  the  grant  of 
had  been  the  inducement  to  under- 
ie  enterprise.  Where  in  the  origi- 
ustitution  of  such  a  company,  the 
od  uncontrolled  management  of  its 
flairs,  especially  in  respect  of  its 
ty  and  pecuniary  interests,  has  been 
conceded,  it  seems  impossible  to 
e  that  Parliament  would,  by  an 
facto  law,  deprive  the  company  of 
wer  of  self-government,  and  subject 
mghout  its  entire  existence,  to  a 
lling  power  not  dreamt  of  in  its 
il  constitution. 

i  to  be  observed  that  the  general 
elating  to  these  companies,  which 
ute  the  extensive  legislation  of 
are  all  prospective  in  their  opera- 
ind  so  thoroughly  does  it  appear  to 
)een  understood,  at  the  time  of  the 
E£  the  original  Act  of  the  South 
n  Company,  that  such  statutory 
once  given,  could  not  be  taken 
or  abridged  without  an  express 
ition  to  that  effect,  that,  in  order  to 
5  to  Parliament  the  right  to  subject 
impany  to  any  general  Act  which 
be  passed,  as  appears  then  to  have 
mtemplated,  within  twelve  months, 
:tion  219  it  is  expressly  provided 
othing  in  the  Act  shall  be  taken  to 
t  the  railroad  to  be  formed  under 
n  the  provision  of  any  general 
r  the  regulation  of  railroads  which 
be  passed,  within  a  year  from  the 
y  of  the  Act,  if  Parliament  should 
>e  sitting,  or,  if  it  should  not,  then 
the  end  of  the  next  session, 
tay  perhaps  be  said  that  this  reason- 
sound,  would  equally  apply,  though 
is  in  a  less  degree,  to  the  inter- 
i,  whatever  it  may  bo — and  there  is 
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undoubtedly  some — introduced  by  the 
Act  of  1854.  But  a  material  difference 
exists  between  the  two  cases.  In  the 
acquisition  of  the  powers  granted  to  a 
company  by  Parliament,  with  a  view  to 
the  public  service,  there  is  always  the 
implied  condition  that,  to  the  extent  of 
the  means  at  the  company's  disposal,  the 
pnblic  service  shall  be  promoted  with  due 
diligence,  and  every  one  shall  be  entitled 
to  be  served  on  equal  terms.  To  provide 
for  the  due  discharge  of  this  implied  ob- 
ligation, when  it  became  apparent  that 
railway  companies  were  not  always  willing 
tos  fulfil  it,  might  not — especially  if  con- 
fined to  insuring  equality  and  preventing 
undue  preference — amount  to  an  unjust 
interference  with  the  right  of  managing 
their  own  affairs  previously  conceded  to 
them.  Lord  Campbell,  in  the  House  of 
Lords,  on  the  discussion  on  the  bill,  ex- 
pressly declared  that  the  2nd  section  im- 
posed no  greater  duty  or  liability  on 
railway  companies  than  they  were  already 
under  by  law.  It  is  obviously  a  very 
different  thing  when,  the  traffic  having 
outgrown  the  accommodation  contem- 
plated in  the  original  scheme,  and  pro- 
vided for  by  the  capital  which  it  was 
authorised  to  raise,  a  company  is  called 
upon  to  invest  capital,  possibly  to  a  large 
amount,  in  new  stations,  or  other  structural 
works.  For  it  is  here  obvious  that,  the 
capital  of  the  company  having  been  long 
since  expended  on  the  line  and  works,  as 
contemplated  in  the  original  scheme,  the 
amount  to  be  expended  on  new  works, 
not  so  contemplated  or  provided  for, 
must  be  found  out  of  income ;  in  other 
words,  out  of  what  would  otherwise  be 
payable  as  dividend  to  the  shareholders, 
secured  to  them  as  their  undoubted  right 
by  the  Act  of  Parliament  constituting  the 
company,  and  the  want  of  which  as  a 
means  of  income  may  be  to  some  of  the 
shareholders  a  very  serious  inconvenience 
— an  injustice  which  will  be  the  more 
sensibly  felt  if,  in  the  view  of  the  company 
and  its  directors,  the  works  ordered  to  be 
made  are  uncalled  for. 

It  is  thus  beyond  question  that  inter- 
ference with  the  self-government  and 
financial  management  of  railway  com- 
panies is  an  interference  with  vested 
rights,  and,  while  there  can  be  no  doubt 
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that  Parliament,  in  the  plenitude  of  its 
legislative  power,  can  deal  with  such 
rights,  yet,  looking  to  the  tenderness 
with  which  vested  rights  are  ever  in- 
fringed on,  any  legislative  enactment  in- 
terfering with  such  rights  must  receive 
the  strictest  construction  and  be  carried 
no  further  than  the  language  of  the 
enactment  necessarily  requires. 

The  language  of  the  Act  here  becomes 
of  material  importance,  and,  as  it  seems 
to  me,  affords  a  cogent  argument  against 
the  authority  claimed.  For  if  the  Legis- 
lature had  intended  to  undo  what  it  had 
done,  and  to  take  from  railway  and  canal 
companies  the  management  of  their 
affairs,  as  previously  conceded  to  them, 
and  as  enjoyed  by  other  trading  com. 
panies,  to  the  extent  of  compelling  them 
to  invest  fresh  capital,  contrary  to  their 
own  judgment  and  will,  in  new  works, 
this  would  have  been  explicitly  declared 
in  unambiguous  language,  and  not  in 
language  far  more  applicable  to  the  con- 
duct of  the  ordinary  business  of  a  goods 
department.  Moreover,  provision  would 
have  been  made  for  the  financial  arrange- 
ments which  an  order  of  this  kind,  in- 
volving possibly  a  very  considerable  out- 
lay, might  necessitate.  Something,  too, 
I  should  expect  would  have  been  done  to 
reconcile  the  enactment  of  the  122nd 
section  of  the  Companies  Act  of  1845, 
which  leaves  the  reservation  of  a  fund  for 
such  purposes  entirely  in  the  discretion  of 
the  directors,  and  that  of  the  3rd  section 
of  the  Act  of  1854,  which  directs  the 
order  to  be  made,  and  in  case  of  dis- 
obedience makes  the  penalty  fall,  not  on 
the  directors,  but  on  the  company. 

But  it  is  not  only  that  the  language  of 
the  2nd  section  is  far  more  adapted  to 
facilities  afforded  by  the  management  of 
traffic  than  to  those  arising  from  the 
structural  accommodation  of  the  premises 
in  which  the  traffic  is  carried  on ;  the 
whole  tenor  of  the  enactment  seems  to  me 
to  point  in  the  same  direction.  The  pro- 
vision as  to  affording  "  reasonable  facili- 
ties for  the  receiving  and  forwarding,  and 
delivering  of  traffic,"  is  associated  in  the 
same  sentence  with  that  of  affording 
facilities  for  "the  return  of  carriages, 
trucks,  boats  and  other  vehicles,"  and 
with  the  prohibition  against  "  giving  un- 
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due  or  unreasonable  preference,"  which  ( 
course  applies  not  to  the  traffic  of  pas 
sen g era  but  that  of  goods,  as  it  is  in  n 
spect  of  the  latter  that  undue  prefereuc 
occurs.  Then  follows,  in  the  same  se( 
tion,  a  provision  which  appears  to  me  < 
infinite  importance  as  shewing  the  sens 
in  which  the  term  "  facility  "  is  employe 
in  the  enactment,  namely,  that  "  Ever 
railway  company,  or  canal  company,  i 
railway  and  canal  company,  having  c 
working  railways  which  form  part  of 
continuous  line  of  railway,  or  canal,  < 
railway  and  canal  communication,  < 
which  have  the  terminus,  station  or  whar 
near  the  terminus,  station  or  wharf  of  tl 
other,  shall  afford  all  due  and  reasonab 
facilities  for  receiving  and  forwarding  a 
the  traffic,  arriving  by  one  of  such  rai 
ways  or  canals,  by  the  other,  without  an 
unreasonable  delay,  and  without  any  sue 
preference  or  advantage,  or  prejudice  < 
disadvantage,  as  aforesaid  ;  and  so  tin 
no  obstruction  may  be  offered  to  tl 
public  desirous  of  using  such  railways  < 
canals,  or  railways  and  canals,  as  a  coi 
tinuous  line  of  communication,  and  ; 
that  all  reasonable  accommodation  ma 
by  means  of  the  railways  and  canals  i 
the  several  companies,  be  at  all  tirn 
afforded  to  the  public  in  that  behalf 
Now  this  may  mean  no  more  than  th: 
the  company,  to  whose  railway  or  cans 
forming,  with  that  of  another  coin  pan; 
a  continuous  communication,  traffic 
brought,  shall  receive  and  forward 
without  obstruction  or  unreasonable  d 
lay,  and,  it  may  be,  shall  make  its  premise 
available  for  the  purpose  ;  but  it  cannc 
as  it  seems  to  me,  in  the  absence  of  e: 
press  provision,  be  taken  to  mean  th: 
such  company  shall  be  compulsorily,  ui 
der  the  necessity  of  making,  at  its  on 
expense,  structural  erections  or  alteration 
to  afford  facilities  to  the  traffic  of  anothi 
and  independent  line,  to  which  it  owes  i 
duty  or  obligation  except  such  as  tl 
statute  thus  creates.  Yet  the  meaning  i 
the  term  "  facilities  "  must  be  the  san 
in  both  branches  of  the  section. 

It  does  not  appear  to  me  to  be  of  nine 
avail  in  favour  of  the  opposite  view  to  sf 
that  the  erection  of  structural  building 
is  within  the  term  "  facilities  "  as  occurrir 
in  the  Act  of  1854.    No  one  can  dec 
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stations,  platforms,  warehouses, 
,  yards,  afford  facilities  to  traffic, 
;h  it  may  perhaps  be  doubted  whe- 
covered  platforms,  or  luxurious 
ag-rooms,  or  arrangements  for  the 
it  of  invalids,  tbongh  much  to  the 
mience  of  the  passengers,  can  be  said 
ord  facility  to  the  traffic,  though  that 
is  to  be  taken  to  include  passengers, 
mestion  is,  not  whether  these  things 
:ome  within  the  meaning  of  the  term 
in  its  widest  and  most  general  sense, 
rhether  they  come  within  its  mean- 
j  used  in  the  statute — in  other  words, 
ber  they  come  within  the  spirit  and 
ing  of  the  enactment.  Nor  does  it 
ice  the  argument  to  say  that  the 
be  was  intended  to  be  remedial,  and 
fore  should  receive  a  liberal  con- 
tion.  Remedial  it  was,  no  doubt ; 
of  what  ?  The  Act  does  not,  as 
iial  statutes  generally  do,  recite  the 
lief  against  which  its  enactments  are 
ted.  But  it  is  not  immaterial  to 
ve  that  it  professes  to  be  simply  "  an 
for  the  regulation  of  the  traffic  on 
ays  and  canals;  "  and  that  its  only 
il  is  that  "  it  is  expedient  to  make 
r  provision  for  regulating  such 
e  " — a  title  and  preamble  certainly 
t  more  in  keeping  with  provisions  for 
ting  the  management  of  a  goods 
rtment  and  the  details  of  the  traffic, 
the  erection  of  stations,  wharves  or 
•  structural  accessories  of  a  railway 
nal.  In  the  absence  of  any  express 
ration  of  its  purpose,  what  the  Act 
ended  to  remedy  must,  therefore,  be 
[it  in  its  provisions ;  and  these  we 
to  relate  to  unreasonable  delay  or 
uction  in  the  working  of  the  traffic, 
adne  preference,  and  to  the  want  of 
lonious  cooperation  between  dif- 
t  companies  with  respect  to  con- 
ins  communication.  There  is  nothing 
le  second  section  which  directly  or 
ectly  points  to  structural  accommo- 
n.  Nor,  indeed,  had  any  incon- 
snce  in  this  respect,  or  complaint  of 
isen  at  the  time  the  Act  was  passed, 
railway  system  was  comparatively  in 
jnth.  The  traffic  had  not  developed 
as  it  has  since  done,  and  so  had 
i ere  outgrown  the  accommodation 
b  had  been  deemed  adequate  to  its 
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requirements  in  the  formation  of  the 
companies,  and  in  fixing  the  amount  of 
capital  necessary  to  the  undertaking.  If 
any  doubt  could  be  entertained  on  this 
point  it  would  be  at  once  removed  by  re- 
ferring to  the  history  of  this  legislation. 
The  Act  was  a  government  measure.  Its 
main  purpose,  as  explained  on  its  intro- 
duction by  Mr.  Cardwell,  was  to  prevent 
the  obstruction  which  had  been  opposed 
by  some  of  the  railway  companies  to  a 
continuous  through  communication  over 
different  lines  of  railway,  by  throwing  ob- 
stacles in  the  way  of  receiving  and 
forwarding  the  traffic  from  other  lines,  at 
that  time  a  subject  of  much  complaint, 
and  which  had  been  the  subject  of  .in- 
vestigation by  a  committee  of  the  House. 
A  secondary  purpose  was  that  of  pre- 
venting the  inequality  of  the  accommo- 
dation afforded,  and  the  undue  advantage 
frequently  given  to  particular  individuals 
or  classes,  to  the  injury  and  oppression  of 
others.  Of  inconvenience  to  the  public 
occasioned  by  the  want  of  structural 
accommodation,  as  a  ground  of  the 
measure,  not  a  trace  is  to  be  found  in  its 
progress  through  parliament,  nor  was 
anything  of  the  sort  aimed  at  by  it. 

It  is  said,  indeed,  that  interference  in 
the  matter  of  structural  erections  or 
alterations  must  have  been  contemplated, 
as  otherwise  the  power  given  to  the 
Court  to  employ  engineers  to  make  in- 
quiry of  and  report  would  have  been 
useless,  as  the  assistance  of  engineers 
could  not  be  needed  for  the  solution  of 
any  question  relating  merely  to  traffic 
arrangements.  In  this,  if  it  is  limited 
to  arrangements  at  a  station,  I  agree ; 
but  the  assistance  of  engineers  might  be 
of  possible  utility  in  the  event  of  a  ques- 
tion of  reasonable  accommodation  in 
respect  of  the  number  of  trains  running 
on  a  line  of  railway,  especially  if  com- 
plicated with  the  use  of  the  line  by 
another  company,  or  in  the  event  of  a 
dispute  between  two  companies  as  to 
arrangements  for  the  uninterrupted  con- 
veyance of  the  through  traffic.  Indeed 
it  was  on  this  latter  ground  that  this 
provision  was  explained  and  justified  by 
the  Lord  Chancellor  in  the  House  of 
Lords ;  and  Mr.  Cardwell,  on  intro- 
ducing the  bill,  said  that  this  provision 
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had  been  imported  into  it  by  analogy  to 
the  Chancery  Procedure  Bill  of  1852, 
which  contained  a  similar  provision. 
That  the  assistance  of  engineers  would 
be  required  for  the  purpose  now  sug- 
gested does  not  seem  to  have  occurred  to 
any  one.  Nor  is  this  surprising.  As 
matter  of  history,  it  may  be  safely  asserted 
that  the  idea  of  compelling  companies  to 
erect  or  enlarge  buildings  did  not  enter 
into  the  measure  as  contemplated,  nor  was 
present  to  the  mind  of  the  Legislature  in 
passing  the  Act. 

I  must  further  observe  that  the  con- 
stitution of  the  authority  which  is  to 
exercise  jurisdiction  over  railway  com- 
panies under  the  Act  of  1854,  affords  a 
strong  argument  against  so  extensive  and 
formidable  power  as  that  now  asserted.  I 
cannot  believe  that  it  can  have  been 
intended  that  a  Court  of  law,  and  still 
less  a  single  Judge,  unable,  and  indeed 
without  authority  itself  to  enter  upon 
local  inquiry,  and  able  to  institute  such 
inquiry  only  through  engineers  or  bar- 
risters, and  acting  only  on  the  report  of 
such  engineers  or  barristers,  should  be 
able  to  exercise  such  a  power.  Still  less 
can  I  bring  myself  to  think  that  the 
Legislature  can  have  intended  to  place 
such  a  power  of  unfettered  discretion, 
involving  interests  so  large,  in  the  hands 
of  three  gentlemen  without  any  appeal 
from  its  exercise,  however  serious  the 
effect  of  their  decision  as  affecting  the 
interests  of  a  company. 

It  should  be  observed  that  we  are  not 
called  upon  to  Bay  what,  short  of  struc- 
tural additions,  would  be  included  in 
"  facilities  "  to  traffic,  within  the  meaning 
of  the  Act.  I  certainly  am  not  prepared 
to  give  effect  to  the  contention  of  the 
plaintiffs,  and  to  limit  the  authority  con- 
ferred by  the  Act  to  the  insuring  equality 
to  the  exclusion  of  undue  preference.  On 
the  contrary,  I  should  be  disposed  to  hold 
that  whatever  can  reasonably  be  expected 
from  a  company,  with  the  means  at  its 
disposal,  in  the  way  of  management  for 
the  public  convenience  and  advantage,  in 
receiving,  forwarding  and  delivering  the 
traffic — probably  even  to  the  extent  of 
determining  the  number  of  trains  to  be 
run,  or  the  times  of  departure  or  the  like 
would  be  within  the  authority.    But  this 


it  is  not  necessary  to  decide.  My  judg- 
ment must  be  considered  as  limited  to  the 
question  of  structural  additions  beyond 
those  contemplated  in  fixing,  with  par- 
liamentary  sanction,  the  capital  of  the 
company.  I  cannot  think  that  a  com- 
pany can  be  forced  against  its  will  to  find 
fresh  capital  for  structural  additions  not 
within  the  scope  of  the  original  enter- 
prise,  simply  because  such  constructions 
might  be  for  the  convenience  of  the 
public. 

Numerous  as  have  been  the  appli- 
cations to  the  Court  of  Common  Pleas 
under  the  Act,  on  complaints  of  undue 
preference  (a  fair  proof  that  it  was  to 
this  evil  that  its  enactments  were  in 
great  measure  directed),  there  is  but  one 
authority  applicable  to  the  case  before  us, 
namely,  that  of  In  re  The  Gaterham 
Railway  Company  (2),  in  which  on  an 
application  for  a  rule  nisi,  three  of  the 
Judges  expressed  an  opinion  that  the 
want  of  sufficient  station  accommodation 
at  a  particular  place  at  which  trains 
stopped,  might  be  a  ground  for  the 
interference  of  the  Court ;  but  the  fourth 
Judge,  Mr.  Justice  Cresswell,  concurred 
in  granting  the  rule  on  the  ground  ol 
undue  disadvantage.  But  the  case  is  bj 
no  means  conclusive ;  for  the  rule  was 
never  drawn  up,  and  consequently  nc 
argument  on  it  ever  took  place ;  and  the 
Judges  were  evidently  misled  by  the 
term  "  reasonable  accommodation,"  whicb 
does  not  occur  in  the  part  of  the  section 
with  which  alone  the  Judges  in  the 
Gaterham  Case  (2)  had,  and  we  in  the 
present  have  to  deal,  and  which  only  re 
quires  that  "  reasonable  facilities  "  shal 
be  afforded  "  in  receiving,  forwarding 
and  delivering  the  traffic,"  the  tern: 
"  reasonable  accommodation  "  which  i? 
the  one  on  which  the  Judges  in  the 
Gaterham  Case  (2)  dwell,  being  appli 
cable  only  to  that  which  is  to  result  fron 
the  continuous  traffic,  provided  for  in  the 
later  and  independent  part  of  the  section 

Peeling  myself  therefore  unfettered  bj 
what  was  said  in  the  Gaterham  Gate  (2) 
the  only  conclusion  at  which  I  can  arrive 
looking  to  the  circumstances  under  whicl 
the  Act  of  1854  was  passed,  to  the  inter 
ference  in  the  vested  rights  which  th< 
construction  of  the  Act  contended  foi 
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arily  involves,  and  to  the  language 
i  second  section  which,  it  seems  to 
lis  far  short  of  conferring  so  vast  a 
,  is  that  the  Act  of  1854-  does  not 
•  on  the  railway  commissioners, 
in  administering  it,  stand  in  the 
of  the  Court  of  Common  Pleas,  the 
rity  and  jurisdiction  which  they  are 
j  upon  themselves  to  exercise,  and 
:onsequently  our  judgment  on  this 
rrer  must  be  for  the  plaintiffs  in 
sition. 

Ride  absolute. 


>rs — W.  R.  Stevens,  for  the  South-Eastern 
way  Company;  J.  H.  Lylall.  agent  for 
deadows,  Town  Clerk,  Hastings,  for  the 
•oration  of  Hastings;  Hare  &  Fell,  agents 
he  Solicitors  to  the  Treasury,  for  the  Rail- 
Commissioners. 


THE  QUEEN'S  BENCH  DIVISION.] 

80.  1 

or?  REED  V.  HARVET. 

'ikrujjfcy — Disclaimer  by  Trustee  of 
hold  Interest — Leave  of 'Court— 32  if 
ct.  r.  71  (Bankrupt.;/' Art,  1869),  88. 

24— Or  arm  I  Rules,  1871,  r.  28— 
nee  —  Notice   sent    by  Registered 

teetion  23  of  the  Bankruptcy  Act, 
(32  Sf  33  Vict.  c.  71),  the  trustee  is 
vered  by  writing  under  his  hand  to 
an  any  onerous  properly  of  the  bank- 
awl  section  24  lirni/s  the-  time  for 
inter  by  the  trustee  to  twenty-eight 
ifter  11  application  in  writing  made  to 
>y  any  person  interested  in  such  pro- 
requiring  him  to  decide  whether  he 
lisclaim  or  not."  Rule  28  of  the 
al  Rules  of  1871  says  that,  "  where 
roperty  of  a  bankrupt  acquired  by  a 
e  wider  the  Act  shall  consist  of  a 
■  J, I  interest,  the  trustee  shall  not  exe- 
i  disclaimer  of  the  same  without  the 
cj  tin:  Court  being  first  obtained  for 
mrpose  " : — 

Id,  that  the  rule  merely  regulated  the 
hire  of  the  Court,  and  that  a  dis- 
er  duly  made  in  time  was  effectual, 


though  no  leave  had  been  asked  for  or 
obtained. 

Where  a  registered  letter  containing  a 
notice,  requiring  the  trustee  to  disclaim, 
had  been  posted,  but  the  trustee  denied 
having  ever  received  it, — 

Held,  that  some  evidence  of  the  delivery 
of  the  letter  to  the  trustee  or  at  his  office 
must  be  given  to  affect  the  trustee  with 
notice,  wider  section  24  of  the  Bankruptcy 
Act,  1869. 

Action  for  the  recovery  of  one  quarter's 
rent  of  leasehold  premises,  due  on  the 
1st  of  November,  1879. 

The  defendant  in  the  action  was  the 
trustee  in  bankruptcy  of  the  tenant,  one 
Mortimer. 

On  the  2nd  of  October  the  defendant 
was  duly  appointed  trustee.  On  the  7th 
of  October  the  solicitor  to  the  plaintiff, 
the  landlord,  sent  to  the  defendant  a 
notice  under  section  24  of  the  Bank- 
ruptcy Act,  1869,  requiring  him  to  de- 
cide whether  he  would  disclaim  or  not. 
This  notice  was  sent  in  a  registered  letter. 
No  answer  was  received  to  the  notice,  and 
on  the  12th  of  November  the  plaintiffs 
solicitors  applied  to  the  defendant  for 
251.,  one  quarter's  rent.  A  correspond- 
ence then  ensued  between  the  plaintiffs 
solicitors  and  the  defendant,  in  which 
the  plaintiff's  solicitors  said  that,  as  they 
had  given  defendant  notice,  and  he  had 
not  disclaimed  within  twenty-eight  days 
from  the  receipt  of  the  notice,  he  was 
liable  for  the  rent.  The  defendant  in 
reply  declared  that  he  had  never  received 
the  notice,  and  he  then  disclaimed  in  due 
form.  Thereupon  this  action  was  brought 
in  the  County  Court. 

At  the  trial  it  was  proved  on  behalf  of 
the  plaintiff  that  the  notice  had  been  en- 
closed in  a  registered  letter  and  duly 
posted,  but  no  proof  was  given  of  de- 
livery. The  defendant  denied  having 
ever  received  the  letter,  but  in  cross- 
examination  admitted  that,  at  about  the 
time  the  notice  was  sent  to  him,  a  clerk 
of  his  had  stolen  a  number  of  his  letters 
and  absconded.  The  learned  Judge  held 
that  proof  of  the  posting  of  the  letter 
was  sufficient,  and  that  the  defendant 
must  be  taken  to  have  received  notice, 
and  a  verdict  was  taken  for  the  plaintiff. 
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A  rule  having  been  obtained  for  a  new 
trial  on  the  ground  of  misdirection, 

A.  Wills  (Forbes  with  him),  for  the 
plaintiff,  now  shewed  cause. — If  the  clerk 
of  the  defendant  received  the  registered 
letter  containing  the  notice,  that  would 
be  sufficient  service  of  the  notice  on  the 
defendant,  even  though  the  clerk  stole 
the  letter  and  the  defendant  personally 
never  received  it.  Proof  of  the  posting 
of  the  registered  letter  is  sufficient  to 
prove  delivery.  By  rule  14  of  the  Bank- 
ruptcy Rules,  1870,  it  is  provided  that 
"  all  notices  and  other  proceedings  may 
be  sent  by  prepaid  post  letter."  The 
post  was  therefore  a  proper  way  of  send- 
ing the  notice,  and  the  decision  in  Tlie 
Household  Fire  and  Carriage  Accident  In- 
surance Company  v.  Grant  (1)  shews  that 
proof  of  posting  is  all  that  is  necessary. 

[Losh,  J. — If  it  were  clear  that  the 
letter  had  been  lost  in  the  post,  I  am  in- 
clined to  think,  as  at  present  advised, 
that  no  notice  to  the  defendant  would  be 
proved.] 

Apart  from  the  question  of  notice  or 
no  notice,  the  defendant  here  has  made 
no  disclaimer  at  all  in  law.  The  so-called 
disclaimer  made  after  the  correspondence 
with  the  plaintiff's  solicitors  is  not  an 
operative  disclaimer;  for  by  rule  28  of 
the  Bankruptcy  Rules,  1871,  "Where 
any  property  of  a  bankrupt  acquired  by 
a  trustee  under  the  'Bankruptcy  Act, 
1869,'  shall  consist  of  a  leasehold  in- 
terest, the  trustee  shall  not  execute  a 
disclaimer  of  the  same  without  the  leave 
of  the  Court  being  first  obtained  for  that 
purpose."  Here  the  property  was  a  lease- 
hold interest,  and  no  leave  of  the  Court 
was  obtained.  The  disclaimer  is,  there- 
fore, void.  It  has  been  so  held  by  the 
Court  of  Appeal,  in  a  case  where  Thesi- 
ger,  L.  J.,  gave  a  judgment  involving  this 
point,  but  the  case  is  not  reported. 

Leese,  for  the  defendant,  in  support  of 
the  rule. — The  leave  of  the  Court  is  not 
necessary  to  enable  a  trustee  to  disclaim. 
The  power  is  expressly  conferred  on  him 
by  section  23.  The  disclaimer  is,  there- 
fore, good,  and  dates  back  to  the  order 

(1)  48  Law  J.  Hop.  CP.  677;  Law  Rep.  4 
Ez.  D.  216. 


of  adjudication.  Moreover,  the  defenc 
ant  here  never  took  possession  of  th 
premises  as  trustee,  and  he  is,  therefon 
not  personally  liable.  He  cited  In  i 
Sneezum;  ex  parte  Davis  (2)  ;  In  re  8ol< 
mon ;  ex  parte  Dressier  (3)  ;  and  Ex  par, 
Brook  (4). 

A.  Wills,  in  reply. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  (5)  was  (c 
the  6th  of  March)  delivered  by 

Lush,  J. — We  deferred  giving  ot 
judgment  in  this  case  in  order  to  a 
certain  from  Thesiger,  L.J.,  what  hs 
occurred  in  the  Conrt  of  Appeal  as  I 
the  validity  of  a  disclaimer  of  a  leas 
hold  interest  made  by  a  trustee,  withoi 
the  leave  of  the  Court.  He  says  tin 
what  he  is  thought  to  have  said  mu 
be  a  mistake,  for  that  the  point  hi 
never,  to  his  knowledge,  been  decide 
We  have,  therefore,  to  decide  the  poic 
We  cannot  entertain  a  doubt,  looking  i 
the  language  of  section  23  of  the  Ban 
rnptcy  Act,  but  that  the  disclaimer 
entirely  in  the  discretion  of  the  trust* 
and  of  the  trustee  alone.  A  disclaim 
can  under  the  Act  be  given  only  by  t: 
trustee,  and  when  given  by  him  it 
operative.  The  rule  28  relied  upon  1 
the  plaintiff  merely  regulates  the  pr 
cedure  of  the  Court.  If  it  did  more,  ai 
qualified  the  enactments  of  the  sectic 
it  would,  in  our  opinion,  be  ultra  vir 
We  think,  therefore,  that  in  this  ca 
there  was  an  effectual  disclaimer  subi 
quent  to  the  correspondence  between  t 
parties,  and  that,  as  is  expressly  provid 
by  the  words  of  the  Act,  its  operation 
retrospective,  so  that  the  lease  must 
deemed  to  have  been  surrendered  on  t 
date  of  the  order  of  adjudication.  Tl 
is  the  plain  direction  of  the  Act. 

Then  the  only  question  left  is,  whetl 
the  trustee  here  had  been  called  up* 
to  make  his  disclaimer  before,  and  h 
made  default  in  so  doing  within  t 
twenty-eight  days  limited  by  section  2' 

(2)  45  Law  J.  Rep.  Bankr.  137 ;  Law  Rep 
Ch.  D.  463. 

(3)  48  Law  J.  Rep.  Bankr.  20;  Liw  Rep 
Ch. D.  253. 

(4)  48  Law  J.  Rep.  Bankr.  22 ;  Law  Rep. 
Ch.  D.  100. 

(6)  Lush,  J.,  and  Manisty,  J. 
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•d  v.  Harvey,  Q.I). 

lo  not  think  that  enough  has  been 
d  to  show  that  the  defendant  had 
)  from  the  plaintiff,  having  regard 

positive  denial  of  all  knowledge  of 
stter.  It  is  not  enough  under  these 
nstances  for  the  lessor  to  say,  "I 

a  requisition  to  tho  trustee  to  dis- 
,  and  1  registered  the  letter,"  with, 
me  evidence  being  adduced  that  the 
e  received  such  letter.  There  was 
3g  here  to  shew  that  the  letter 
id  the  defendant's  office;  if  there 
I  think  that  delivery  of  tho  regis- 
letter  to  the  clerk  of  the  defendant 
I,  if  proved,  bo  equivalent  to  de- 

to  the  defendant;  ho  would  then 
received  notice   to  disclaim,  and 

have  failed  to  do  so  within  tho 
imited  by  the  Act.    If,  on  the  con- 

the  delivery  of  the  letter  at  tho 
or  to  the  clerk  be  not  proved,  then 
bscquent  disclaimer  is  in  time,  tho 
ider  took  effect,  and  the  defendant 
liable  for  tho  rent.  Tho  case  must 
ck  for  a  new  trial,  that  it  may  be 

whether  the  registered  lettor 
I  tho  trustee's  office. 

Rule  absolute  for  a  new  trial. 


rs — Bell,  JJrodrick  &  Gray,  agents  for 
Hi. hi-.  &  Peach,  Hull,  for  plaintiff ;  Georgo 
jar,  for  defendant. 


THE  COMMON  PLEA8  DIVISION.] 
al  from  Revising  Barrister's  Court.) 

v  f  FOSTER  AN  D  0THKR8  (appellants) 
,(',    <       V.  II EDWIN  AND  ANOTHER  (re- 

{_  spondents). 

{anient  —  Borough  Vote  —  Divided 
es  and  Poor  Lav?  Amendment  Act, 
$0  40  Viet.  c.  Gl),  e.  4— Alteration 
truh  Boundary  —  Parliamentary 
iry  of  Borough. 

altera  tion  of  parish  boundaries  un- 
'.  Divided  Parishes  and  Poor  Law 
ment  Act,  1876,  does  not  affect  the 
>ieiittiry  divisions  of  counties  and 
>f  boroughs  for  election  purpo8est  so 
oi..  49.— Q.B.,  CP.  &  Exch. 


as  to  transfer  the  votes  of  voters  from  one. 
division  or  borough  to  another. 

The  parish  of  8.  was  within  the  par? 
liamentary  borough  of  New  Shoreliam,  but 
an  isolated  portion  of  the  parish  of  S., 
called  Broadbridge  Heath,  was  locally 
situated  within  the  parish  of  HorsJuim, 
which  parish  is  coterminous  with  the  par- 
liamentary borough  of  Horsham.  The 
Local  Government  Board  under  the  powers 
of  the  above  Act  amalgamated  Broadbrulye 
Heath  with  the  parish  of  Horsham: — 

Held,  that  persons  qualified  to  vote  in 
respect  of  property  situate  within  Broad- 
bridge  Heath,  were  not  entitled  to  vole  for 
the  borough  of  Horsham,  but  retained  their 
right  to  vote  for  the  borough  of  New  Shore- 
ham. 

Appeal  from  the  decision  of  the  Re- 
vising Barrister  for  the  borough  of 
Horsham  by  a  ease  stated  pursuant  to 
41  &  42  Vict.  c.  2C.  s.  37  (1).  The 
Revising  Barrister  having  refused  in  the 
first  instance  to  state  a  case,  the  appellants 
on  the  9th  of  October  moved  and  obtained 
a  rule  nisi  at  chambers  calling  on  him  to 
shew  cause  why  a  case  shonld  not  be 
stated  for  tho  opinion  of  the  Superior 
Court.  This  rule  was  subsequently  mado 
absolute  by  the  Divisional  Court  of  Com- 
mon Pleas,  and  accordingly  tho  Revising 
Barrister  stated  the  following 

CASE. 

At  the  revision  of  the  lists  for  the 
borough  of   Horsham  objections  were 

fl)  41  &42  Vict.  c.  26.  8.  37.— "If  any  person 
feels  aggrieved  by  a  revising  barrister  neglecting 
or  refusing  to  state  any  case,  he  may,  within  one 
month  after  such  neglect  or  refusal,  apply  to  tho 
High  Court  of  Justice  upon  affidavit  of  the  facts 
for  a  rule  calling  on  the  revising  barrister,  and 
also  on  the  person,  if  any,  in  whose  favour  the 
decision  from  which  the  applicant  desires  to  ap- 
peal was  given,  to  shew  cnuso  why  a  rule  should 
not  be  made  directing  the  appeal  to  be  enter- 
tained and  the  case  to  be  stated,  and  thereupon 
the  High  Court,  or  any  Judge  thereof  in  chambers, 
may  make  such  rule  to  shew  cause,  and  make  the 
sanin  absolute,  or  discharge  it  with  or  without 
payment  of  costs  as  seems  just,  and  the  revising 
barrister  on  being  -served  with  any  such  rule  nb- 
solute  shall  state  the  case  accordingly,  and  the 
caso  shall  be  stated  and  the  appeal  entertained 
and  heard  notwithstanding  any  limitations  of 
time  or  place  contained  in  the  Parliamentary 
[Registration  Act,  1843." 
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duly  made  to  the  names  of  tho  appellants 
being  retained  on  the  list  of  persons  en- 
titled to  vote  at  the  election  of  a  member 
to  serve  in  Parliament  for  the  borough  of 
Horsham.  The  following  is  a  copy  of 
the  notice  served  on  each  of  the  appel- 
lants by  the  respondent :  "  I  hereby  give 
you  notice  that  I  object  to  your  name 
Deing  retained  on  the  list  of  persons 
entitled  to  vote  at  the  election  of  a  mem- 
ber to  serve  in  Parliament  for  the  Par- 
liamentary borough  of  Horsham  in  re- 
spect of  property  occupied  within  the 
parish  of  Horsham  on  the  following 
ground,  namely,  that  your  alleged  quali- 
fication is  not  within  the  parliamentary 
borough  of  Horsham." 

By  the  5  th  section  of  the  2  and  3 
Will.  4.  c.  45,  being  the  Reform  Act  of 
1832,  it  is  enacted  as  follows  : — 

"That  the  borough  of  New  Shoreham 
shall  for  the  purposes  of  this  Act  include 
the  whole  of  the  rape  of  Bramber  in  the 
county  of  Sussex,  save  and  except  such 
parts  of  the  said  rape  as  shall  be  included 
in  the  borough  of  Horsham  by  an  Act  to 
be  passed  for  that  purpose  in  the  present 
Parliament." 

By  the  7th  section  of  the  same  Act  it 
is  enacted  as  follows : — 

"  That  every  city  and  borough  in  Eng. 
land  which  now  returns  a  member  or 
members  to  serve  in  Parliament  and  every 
place  sharing  in  the  election  therewith 
(with  certain  exceptions  therein  men- 
tioned) shall  for  the  purposes  of  this  Act 
include  the  place  or  places  respectively 
which  shall  be  comprehended  within  the 
boundaries  of  every  such  oity,  borough 
or  place  as  such  boundaries  shall  be  settled 
and  described  by  an  Act  to  be  passed  for 
that  purpose  in  this  present  Parliament, 
whioh  Act  when  passed  shall  be  deemed 
and  taken  to  be  part  of  this  Act  as  fully 
and  effectually  as  if  the  same  were  in- 
corporated herewith." 

By  the  35th  section  of  the  2  and  3 
Will.  4.  c.  64  (being  the  Act  referred 
to  in  the  5th  and  7th  sections  of  the 
2  and  3  Will.  4.  c.  45),  after  reciting 
the  above  provisions  and  declaring  that 
the  several  cities,  boroughs  and  places 
where  the  boundaries  were  to  bo  settled 
and  described  as  in  the  said  recited 


Act  is  mentioned  are  tho  several  cities 
boroughs  and  places  which  are  specifiei 
in  the  sohednle  to  this  Act  annexed 
marked  O,  it  is  enacted  as  follows : — 

"Bo  it  further  enacted  and  declare 
that  the  several  cities,  boroughs  an 
places  specified  in  the  said  schedule  t 
this  Act  annexed  marked  0  shall,  as  t 
the  election  of  members  or  a  member  t 
servo  in  Parliament,  respectively  inclnd 
the  places  and  be  comprised  within  tfa 
boundaries  which  in  such  schedule  ar 
respectively  specified  and  described  i 
conjunction  with  the  names  of  such  citie: 
boroughs  and  places  respectively." 

Schedule  0  was  and  is  as  follows  :— 

Horsham,  the  Parish  of  Horsham. 

In  the  year  187G  an  Act  to  provide  fc 
the  better  arrangement  of  divided  parishc 
and  other  local  areas,  and  to  make  sundr 
amendments  in  the  law  relating  to  th 
relief  of  the  poor  in  England,  being  3D  i 
40  Vict.  o.  61,  was  passed. 

By  the  1st  section  of  the  said  Act  it 
enacted  as  follows :  — 

"  Where  any  parish  shall  be  divided  sot 
to  have  its  parts  or  any  of  them  isolated  i 
some  other  parish  or  parishes,  or  othe 
wise  detached,  the  Local  Governmei 
Board  may,  as  and  when  they  shall  see  fi 
after  local  enqniry,  to  be  held  upon  noti< 
duly  given  to  the  Clerk  of  the  Peace  i 
tho  county  or  counties  in  which  the  par 
of  the  parish  are  situated  and  in  tl 
parishes  to  be  affected  in  the  manner  pr 
scribed,  or  usually  adopted  therein  for  tl 
publication  of  parochial  notices,  make  s 
order  to  take  effect  at  the  expiration  i 
some  period  not  less  than  throe  montl 
from  the  day  when  a  copy  of  such  ordi 
shall  have  been  sent  to  the  oversee 
either  for  constituting  separate  parisln 
out  of  the  divided  parish  or  for  nmalgi 
mating  some  of  the  parts  thereof  wil 
the  parish  or  parishes  in  which  the  san 
may  be  locally  included  or  to  which  tin 
may  be  annexed  as  shall  appear  to  sue 
board  to  be  most  convenient,  and  pr> 
viding  where  requisite  for  a  chango  of  tl 
county  of  the  parish  or  part  of  a  parish 

By  the  3rd  section  of  the  said  Act  it 
enacted  as  follows : — 

"From  and  after  tho  25th  day 
March  next  ensuing,  the  day  when  sn< 
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\  if  not  objected  to,  shall  tako  effect, 
in  the  case  of  a  provisional  order 
ensuing  the  date  of  the  Act  of  Far- 
snt  confirming  the  samo,  the  several 
of  every  parish  to  which  such  order 
apply  shall  be  and  continue  to  bo 
ituted  in  tho  manner  directed  by  the 
arder,  and  the  officers  of  the  several 
bes  atfectcd  thereby  shall  be  em- 
red  and  shall  be  required  to  act  as  if 
parishes  had  been  constituted  in  tho 
ler  directed  prior  to  tho  issue  of 
order." 

tho  4th  section  of  the  said  Act  it 
icted  as  follows  : — 
Nothing  herein  contained  shall  apply 
e  ecclesiastical  divisions  of  parishes 

0  the  constitution  of  school  districts 
>nt  the  sanction  of  the  Education 
rtment,  or  shall  alter  the  boundaries 
iy  municipal  borough,  and  for  the 
jscs  of  the  election  of  Members  of 
ament  and  of  burgesses  in  municipal 
ighs,  of  the  jury  lists,  of  the  action 
}  justices,  and  of  the  police  and  con- 
?s,  the  parishes  shall  continue  to  be 
ed  unaltered   until  new  lists  are 

and  new  constables  are  appointed." 
e  appellants  claimed  to  have  their 
8  retained  on  the  list  in  respect  of 
irty  situated  in  what  was,  prior  to 
intil  the  making  of  tho  order  of  the 
Government  Board  hereinafter 
ioned,  an  isolated  and  detached  part 
e  parish  of  Sulliugton,  known  as 
Ibridge  Heath. 

the  date  of  the  said  order  of  the 
Government  Board  the  said  Broad- 
e  Heath  was  within  tho  parliamentary 
gh  of  New  Sboreham  as  defined  in 
th  section  of  the  2nd  and  3rd  Will. 
45,  and  was  not  within  the  partia- 
lity borough  of  Horsham, 
copy  of  an  order  of  the  Local  Go- 
icnt  Board  was  produced,  and  tho 
order  was  duly  made  pursuant  to 
)  &  40  Vict.  c.  01,  aud  was  not  ob- 
[  to,  and  was  not  a  provisional  order 

1  the  meaning  of  the  3rd  section  of 
aid  statute,  and  was  in  all  respects 
t  all  material  times  a  valid  and  sub- 
er  order  (2). 

The  suid  order  is  as  follows:  — 
rrangement  of  detached  portion  of  pariah, 
iham  and  Thakeham  Union*. 


New  lists  of  voters  had  been  duly 
made,  and  new  constables  had  been  duly 

Horsham  ~| 

and  parishes. 
Sullington  J 

To  the  Guardians  of  the  Poor  of  Horsham 
Union,  in  the  county  of  Sussex. 

To  the  Guardians  of  the  Poor  of  the  Thakeham 
Union,  in  tho  said  county. 

To  the  Churchwardens  and  Overseers  of  tho 
Poor  of  the  parish  of  Horsham,  in  the  said 
Horsham  Union. 

To  tho  Churchwardens  and  Overseers  of  the 
Poor  of  the  Parish  of  Sullington,  in  tho  said 
Thakeham  Union. 

And  to  hM  others  whom  it  may  concern. 

Whereas  (here  sections  1,  2  and  3  of  "The 
Divided  Parishes  and  Poor  Law  Amendment  Act 
1876,"  are  recited). 

And  whereas  by  an  order  dated  the  16ih  day  of 
April,  183d,  the  Poor  Law  Commissioners  de- 
clared that  the  several  parishes  and  plnces  named 
in  the  margin  thereof,  comprising  the  Thakcham 
Union  and  including  the  parish  of  Sullington,  in 
the  said  county  of  Sussex,  should  be  united  for 
the  administration  of  the  laws  for  the  relief  of 
the  poor. 

And  whereas  by  an  order  dated  the  27th  day 
of  August,  1885,  the  Poor  Law  Commissioners 
declared  that  the  several  parishes  and  places 
named  in  the  margin  thereof,  composing  the 
Horsham  Union,  including  the  parish  of  Horsham, 
in  the  county  of  Sussex,  should  be  united  for  the 
administration  of  the  laws  for  the  relief  of  the 
poor. 

And  whereas  the  said  parishes  of  Sullington 
and  Horsham  are  respectively  parishes  within  the 
meaning  of  the  above  recited  Act. 

And  whereas  the  said  parish  of  Sullington  is 
divided,  so  that  certain  parts  thereof  known  as 

Broadbridgc  Heath  "  and  "  Broadbridge,"  which 
are  isolated  and  detached  from  tho  remainder,  aro 
locally  included  within  or  annexed  to  the  said 
parish  of  Horsham,  and  a  proposal  having  been 
made  that  such  isolated  and  detached  parts 
should  be  separated  from  the  pari  eh  to  which  they 
belong,  and  that  each  such  part  should  be  amalga- 
mated with  the  parish  in  which  it  may  be  locally 
included  or  with  some  parish  to  which  it  may  be 
annexed;  the  Local  Government  Board  caused 
local  enquiry  to  bo  held  after  notice  duly  given  as 
required  by  the  above-recited  Act,  and  report  has 
been  duly  made  thereon. 

Now  therefore  we  the  Local  Government  Board, 
in  pursuance  of  the  powers  given  by  the  statutes 
in  that  behalf,  hereby  order  as  follows : — 

Article  1.  All  those  two  isolated  and  detached 
parts  of  the  said  parish  of  Sullington  known  as 
"  Broadbridgo  Heath  "  and  "  Broadbridge,"  which 
are  locally  included  within  or  annexed  to  the  said 
parish  of  Horsham,  shall  cease  to  be  parts  of  the 
said  parish  of  Sullington,  and  shall  be  amalga- 
mated with  the  said  parish  of  Horsham. 

Article  2.  This  order  shall  tuke  effect  on  tho 
lit  day  of  November,  1878. 
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appointed  for  the  parish  of  Horsham 
subsequently  to  the  25th  of  March,  1879. 

It  was  contended  by  the  respondent  that 
the  property  in  respect  of  which  the  ap- 
pellants claimed  to  have  their  names  re- 
tained on  the  list  was  within  the  par- 
liamentary borough  of  New  Shoreham, 
and  not  within  the  parliamentary  boroagh 
of  Horsham,  and  that  therefore  the  ap- 
pellants were  not  entitled  to  have  their 
names  retained  on  the  list. 

It  was  contended  by  the  appellants  that 
the  property  in  respect  of  which  they 
claimed  to  have  their  names  retained  on 
the  list  had  ceased  to  bo  within  the  par- 
liamentary boroagh  of  New  Shoreham, 
and  was  now  within  the  parliamentary 
borough  of  Horsham,  and  that  therefore 
the  appellants  wore  entitled  to  have  their 
names  retained  on  the  list. 

The  Revising  Barrister  decided  that 
the  property  in  respect  of  which  the 
appellants  claimed  to  have  their  names 
retained  on  the  list  was  within  the  par- 
liamentary borough  of  New  Shoreham, 
and  was  not  within  the  parliamentary 
borough  of  Horsham,  and  that  therefore 
the  appellants  were  not  entitled  to  have 
their  names  retained  on  the  list  of  per- 
sons entitled  to  vote  for  a  member  for  the 
boroagh  of  Horsham. 

The  appellants  have  required  tho  re- 
turning officer  of  the  boroagh  of  Hor- 
sham to  be  made  a  respondent. 

A.  L.  Smithy  for  tho  appellants. — The 
property  in  respect  of  which  the  appel- 
lants claim  to  vote  having  ceased  to  be 
within  the  parliamentary  boroagh  of  New 
Shoreham,  and  being  now  within  the 
parliamentary  boroagh  of  Horsham,  tho 
appellants  are  entitled  to  have  their  names 
retained  on  the  list  for  the  boroagh  of 
Horsham.  By  section  3  of  the  39  &  40 
Vict.  c.  61,  the  altered  parishes  are  to  be 
constituted  in  the  manner  directed  by  the 
order  of  the  Local  Government  Board, 
bat  by  section  4  the  parishes  are  to  be 
deemed  unaltered  in  respect  of  certain 
matters  until  new  lists  are  made  and  new 

Given  under  the  seal  of  office  of  tho  Local  Go- 
vernment Board  this  26th  day  of  July,  in  the  your 
1878. 

G.  Sclater  Booth,  President. 
(L.S.)   Thomas  Salt,  Secretary. 


constables  appointed;  when  that  is  don< 
the  parishes  are  altered. 

[Lord  Coliridgk,  C.J. — This  sectio 
moans  no  more  than  that  the  lists  of  voter 
for  Broadbridge  Heath  should  be  pat  u 
on  the  parish  chnrch  of  Horsham.] 

It  points  to  this,  that  the  appellant 
would  thenceforward  vote  for  the  boroug 
of  Horsham. 

[Lord  Coleridge,  C.J. — There  migl 
arise  a  case  in  which  by  such  transfer  ( 
voters  persons  would  bo  disfranchise! 
for  example,  by  throwing  part  of  a  burong 
into  tho  county.] 

In  the  converse  the  franchise  would  t 
extended,  for  persons  would  be  enfrai 
chised.  In  the  present  case  no  sue 
effect  would  follow,  as  the  voters  ai 
equally  qualified  for  each  boroagh.  £ 
the  Representation  of  the  Peoplo  Ac 
1867,  rating  is  to  be  the  qualification  i 
franchise  in  boroughs,  and  these  votei 
will  be  rated  in  the  parish  of  Horsham. 

Qoldie,  for  tho  respondent. — Tho  pa 
liamentary  boroughs  of  New  Shorcha 
and  Horsham  are  defined  by  the  Refor 
Aot,  2  A  3  Will.  4.  c.  45,  and  the  inco 
porated  Act,  2  &  3  Will.  4.  c.  64,  settlin 
the  divisions  of  counties,  and  limits 
cities  and  boroughs,  and  without  some  c: 
press  enactment  those  boundaries  con 
not  be  altered.  In  the  schedule  to  tl 
latter  Act  many  parts  of  outlying  parish 
are  shewn  to  be  portions  of  parliaments 
boroughs,  e.g.  Midhorst ;  in  such  case  tl 
voters  resident  in  these  outlying  pai 
would  vote  for  the  borough  of  Midhurs 
though  locally  situated  outside  tho  boronj 
and  within  another  parliamentary  dh 
sion,  and  there  would  be  a  similar  co 
dition  of  things  in  the  present  instanc 
The  39  A  40  Vict.  c.  61,  is  a  Poor  La 
Amendment  Act,  and  only  intended 
deal  with  poor  law  and  local  areas.  Tl 
new  lists  mentioned  in  section  4  are  pr 
bably  the  lists  of  those  voters  who  a 
thus  transferred  for  parochial  purpos 
into  the  parish  of  Horsham,  and  such  lis 
will  have  to  be  made  by  the  overseers 
Horsham.  The  contention  of  the  app< 
lants  would  give  to  the  Local  Govcrnme 
Board  the  power  to  enfranchise  and  di 
franchise  by  alteration  of  the  bonndari 
of  parishes. 

/.  F.  Olerk,  for  the  returning  officer.- 
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re  probably  was  originally  a  fall  stop 
be  word  unaltered,  and  the  remaining 
ds  havo  been  added  in  committee. 

expression  "  burgesses  "  "always 
ns  tho  electors,  not  tho  elected, 
cw  lists"  are  intended  to  mean  now 
r  lists,  which  are  to  be  made  out  by 
overseers  of  the  parish  to  which  tho 
ded  parish  is  transferred. 
Lord  Coleridge,  C.J. — They  cannot 
iverseers  of  tho  parish  until  the  new 
;  are  made.] 

hoso  words  need  not  be  construed 
;tly.  Tho  parish  would  be  considered 
red  at  tho  moment  tho  new  lists  were 

le. 

.  L.  Smith,  in  reply. 

ord  Coleridge,  C.J. — This  is  an  ap. 
I  from  the  decision  of  the  Revising 
rister  for  tho  boroughs  of  New  Shore- 
i  and  Horsham,  brought  by  persons 
i  heretofore  havo  been  residents  in  the 
>ugh  of  New  Shorcham,  but  who  now 
med  to  vote  for  the  borough  of  Hor- 
n.  The  Revising  Barrister  has  dis- 
wed  their  claim.  I  am  of  opinion  that 
decision  was  correct,  and  that  these 
ions  are  still  within  the  borough  of 
t  Shorcham  and  not  within  that  of 
sham,  and  that  they  have  no  right  to 
i  for  the  latter  borough, 
lie  decision  turns  upon  a  few  sections 
he  Divided  Parishes  and  Poor  Law 
3ndment  Act,  1876  (39  &  40  Vict.  c. 

I  am  compelled  to  say  that  after  full 
nt inn  I  cannot  place  a  satisfactory  in- 
retation  on  section  i,  but  I  approach 
consideration  of  tho  case  upon  this 
ciple,  namely,  that,  looking  at  tho 
ie  of  the  Act,  it  scerus  our  duty  to 
rpret  it  so  as  not  to  affect  tho  parlia- 
tary  franchise  unless  we  are  driven 
o  so.  The  preamble  as  well  as  tho 
le  Act  is  directed  to  tho  amendment 
ho  poor  law ;  the  last  section  enacts 

the  Act  is  "  to  be  cited  and  described 
ill  purposes  as  the  Divided  Parishes 

Poor  Law  Amendment  Act,  187G," 
lat  from  the  beginning  to  tho  end  tho 
-ation  of  the  Act  is  confined  to  poor 
purposes. 

he  first  section  gives  tho  Local  Go- 
imcut  Board  power  to  divide  parishes 
to  make  provision  for  these  divided 


parishes,  giving  notice  to  the  parishes 
which  aro  to  bo  affected,  and  to  tho  clerks 
of  the  peace  of  countios  which  are  to  be 
affected,  and  for  the  purposes  of  tho  Act 
to  change  the  boundaries  of  counties. 
There  are  certain  parochial  purposes  for 
which  tho  county  rates  are  now  made 
liable,  consequently  the  change  of  county 
may  be  very  convenient  for  parochial  and 
poor  law  administration,  and  as  tho 
boundaries  of  counties  for  such  purposes 
may  bo  altorod,  thero  is  a  sufficient  ex- 
planation why  notice  of  such  intended 
alteration  is  to  be  given  to  the  clerk  of 
tho  peace.  No  such  notico  is  to  bo  sent 
cither  to  town  clerks  in  boroughs  whero 
there  is  a  municipality,  or  to  the  return- 
ing  officer,  or  to  the  person  interested  in 
parliamentary  boroughs  without  munici- 
palities, such  as  the  boroughs  of  Now 
Shorcham  and  Horsham. 

Then  comes  tho  4th  section,  and  I 
must  say  I  share  with  my  brother  Lindley 
and  with  the  learned  counsel  who  have 
addressed  us,  the  difficulty  of  giving  a 
clear  interpretation  to  it.  It  recites, 
"  Nothing  herein  contained,"  that  is,  no 
change  in  the  parishes,  "  shall  apply  to 
the  ecclesiastical  divisions  of  parishos, 
the  constitution  of  school  districts,  or  shall 
alter  tho  boundaries  of  any  municipal 
borough."  With  these  matters  we  aro 
not  now  concerned,  and  for  tho  purposes 
of  the  present  case  they  may  bo  put  aside. 
Then  follow  tho  words  on  which  reliance 
is  placed  by  the  appellants,  "  Aad  for  the 
purposes  of  the  election  of  members  of 
Parliament  and  of  burgesses  in  mnnicipal 
boroughs,  of  the  jury  lists,  of  tho  aetion  of 
tho  justices,  and  of  tho  polico  and  con- 
stables, the  parishes  shall  continuo  to  bo 
deemed  unaltered  until  new  lists  are  made 
and  new  constables  are  appointed."  I  sup- 
pose it  is  intended  that  when  new  lists  are 
made  and  new  constables  appointed  that 
the  parishes  for  certain  purposes  shall  bo 
altered.  What  are  these  purposes  ?  Tho 
election  of  members  of  Parliament  is  in 
some  respects  a  parochial  matter,  inasmuch 
as  the  overseers  make  out  the  parochial 
lists.  So  with  regard  to  burgesses  in 
municipal  boroughs,  which  I  am  inclined 
to  agree  means  electors,  and  consequently 
with  regard  to  election  of  members  of 
Parliament  and  burgesses  in  municipal 
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boroughs,  these  parishes  arc  for  certain 
purposes  to  be  altered. 

Holding  the  governing  principle  that 
the  parliamentary  franchise  is  not  to  bo 
affected  if  possible,  how  can  I  interpret 
this  section  without  interfering  with  it  ? 
A  suggestion  made  in  the  course  of  the 
argument  appears  to  me  to  be  a  solution. 
The  new  portion  of  the  parish  of  Sulling- 
ton,  is  for  some  purposes  to  be  attached  to 
the  parish  of  Horsham,  but  not  so  as  to 
affect  the  election  of  members  of  Parlia- 
ment, beyond  that  the  lists  of  names  of 
those  voters  who  remain  in  the  amalga- 
mated portion  of  the  parish  of  Sullington 
will  have  to  be  put  on  a  separate  list  and 
stuck  on  the  doors  of  the  church  in  the 
parish  of  Horsham,  but  they  will  still  vote 
as  they  have  done  for  the  borough  of  New 
Shoreham.  Similar  instances  are  to  be 
found  in  the  2  Will.  4.  c.  64,  which  is  a 
part  of  the  Reform  Act  to  settle  the  divi- 
sions of  counties  and  the  limits  of  cities 
and  boroughs.  A  variety  of  portions  of 
parishes,  partly  in  the  county  and  partly 
in  the  borough  of  Midhurst,  there  form 
part  of  that  borough.  In  those  parishes 
the  overseers  have  to  put  up  two  lists  on 
tho  doors  of  their  parish  churches.  They 
have  to  put  up  the  lists  of  county  voters, 
and  the  list  of  Midhurst  voters,  so  far  as 
the  borough  of  Midhurst  extends  into 
their  parish,  and  this  is  what  the  over- 
seers of  Horsham  will  have  to  do  in  tho 
present  case.  That  seems  to  me  to  give 
an  adequate  interpretation  to  this  sec- 
tion. It  is  plain  that  to  construe  it  other- 
wise would  give  to  the  department  of  the 
Executive  Government,  in  cases  where  a 
borough  is  attached  to  a  considerable  dis- 
trict— which  is  the  case  in  several  parts  of 
England — the  power  to  disfranchise,  by 
throwing  voters  into  the  county  where  they 
would  lack  the  necessary  qualification ; 
that  would  be  a  startling  conclusion,  and 
such  that  one  would  not  willingly  come 
to  unless  obliged.  In  the  present  case 
no  one  would  be  disfranchised,  the  voters 
would  merely  change  their  district.  It 
is  also  true  that  a  change  of  votes  might 
in  some  cases  have  the  converse  effect 
of  enfranchising ;  as  far  as  the  argument 
rests  it  is  a  fair  answer  to  say  so,  but  tho 
fact  that  the  power  of  enfranchising  and 
disfranchising  depends  on  a  department 
of  the  Executive  Government  remains  on 


argument  for  both  sides,  and  a  concluBic 
to  which  one  would  be  reluctant  to  com 

For  these  reasons,  without  pretendir 
to  say  I  have  construed  this  section  so  ; 
to  give  a  satisfactory  effect  to  the  who 
of  it,  I  am  of  opinion  that  the  decision  < 
the  Revising  Barrister  was  right,  an 
must  be  affirmed  with  costs.  The  retnn 
ing  officer  is  made  a  respondent  again: 
his  will  and  ought  to  have  his  costs. 

LiNDLXT,  J. — I  am  of  the  same  opinio] 
Like  my  Lord  I  do  not  profess  to  undei 
stand  the  4th  section,  but,  as  often  liaj 
pens,  one  may  see  what  a  thing  docs  n< 
mean,  without  seeing  what  it  does  meai 
Tho  Act  appears  to  be  directed  to  a  di 
ferent  matter  altogether.  Neither  in  tl 
preamble  nor  in  the  whole  Act  is  thci 
a  word  which  justifies  the  contention  tbi 
the  object  is  to  influence  the  franchis 
nor  is  there  any  reason  for  supposic 
that  any  alteration  of  it  was  contemplatei 
except  by  such  intention  as  is  to  1 
gathered  from  the  obscure  words  of  sei 
tion  4,  on  which  the  appellants'  content  ir 
is  founded.  Up  to  a  certain  point  thi 
section  is  free  from  ambiguity  and  coi 
sistent  with  the  Act,  but  a  difficulty  arisi 
at  the  words  "  until  new  lists  are  made  an 
new  constables  are  appointed."  What  ai 
the  consequences  which  are  to  follow  whe 
that  is  done  ?  Some  consequences  ohv 
ously,  and  it  is  contended  we  ought  I 
answer  that  the  bouudary  of  this  boron jj 
is  to  bo  altered  for  election  purposes.  Tt 
answer  is,  whatever  consequences  arc  t 
follow,  this  is  not  to  follow.  The  conns 
for  tho  respondent  suggests  the  won 
refer  merely  to  the  making  of  new  lists,  tl 
counsel  for  the  returning  officer  sugges 
they  refer  to  the  jury  lists,  and  of  the  tw 
suggestions  the  latter  seems  to  me  to  1 
preferable,  though  I  am  not  prepared  I 
say  which  of  the  two  is  right ;  but  at  n 
events  I  am  not  prepared  to  say  that  tl 
boundary  of  Horsham,  which  was  scttk 
by  the  Reform  Act,  is  now  altered  f< 
election  purposes. 

Decision  affirmed  with  costs ;  no  co& 
against  the  return  ing  officer. 

Solicitors— Robinson,  Preston  &  Stow,  agents  f 
Bostock  &  Rawlison,  Horsham,  for  aprellnu 
and  for  returning  officer;  Carritt  &  Son,  agea 
for  Bedford,  Horsham,  for  respondent. 
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THE  QUEEN'S  BENCH  DIVISION.] 

X  "1  GLYNN,  MILLS,  CUREIE  AND  CO.  V. 

*  "    \    TOE  EAST  AND  WEST  INDIA  DOCK 
?g  J  COMPANY. 

ip  and  Shipping — Consignment  of 
f  —  Pledge  by  Consignee  daring  Voyage 
Is  of  Bill  of  Lading— Title  of  Hoklcr 
xocent  Parties —  Warehouseman. 

0  plaintiffs  advanced  a  sum  of  money 
?.  i5*  Co."  upon  the  security  of  certain 

1  shipped  for  London,  of  which  "  C.  8f 
were  the  consignees  and  owners.  A 
if  lading  representing  the  goods  was 
■sed  and  delivered  to  the  plaintiffs  by 
Co.  as  collateral  security  for  the  goods, 
bills,  so  indorsed  and  delivered,  had 
signed  by  the  master  of  the  ship  in  a 
f  three,  each  of  which  was  marked 
-st,"  "Second,"  "  Third,"  making  the 
t  deliverable  to  "  C.  9f  Co.,  or  their  as. 
."  Freight  was  made  payable  in 
Jon,  and  the  bills  of  Jading  contained 
isual  clause,  "the  one  of  which  bills 
j  accomplished,  the  rest  to  stand  void." 
as  the  "First"  of  the  set  which  "was 
iferred  to  the  plaintiffs  by  0.  $  Co.," 
it  was  the  only  one  which  they  ever 
rsed.  On  the  same  day  that  the  ship 
ied  in  London,  "  0.  J-  Co."  made  entry 
ie  i/cods  on  board  which  were  consigned 
em,  and  these  goods  were  landed  and 
>,d  in  the  custody  of  the  defendants  in 

warelwuses.  The  following  day  the 
'er  lodged  with  the  defendants  a  notice, 
■ting  them  to  detain  the  cargo  until  the 
hi  should  be  paid.  Two  days  later, 
8f  Go"  produced  to  the  defendants  the 
cond  "  part  of  the  set  of  three  of  the 
of  lading  of  the  goods  in  question,  and 
lefendants  then  entered  "  0.  8r  Co."  ill 

•  books  as  the  proprietors  of  the  goods, 
leqnently  the  stop  for  freight  was  re* 
id,  and  the  defendants  delivered  the 
s  to  third  parties  under  delivery  orders 
?d  by  "  C.  8f  Co."  and  lodged  by  them 

the  defendants.  These  orders  and  deli- 
:s  were  made  entirely  without  the  know- 
3  of  the  plaintiffs.  In  an  action  by  the 
itiffs  against  the  defendants  to  recover 
'ahie  of  the  goods  represented  by  the  bill 
iding,  of  which  the  plaintiffs  were  the 
i  fide  indorsees  and  holders  for  value  : 
eld,  by  Field,  J.,  on  further  consider- 


ation, that  the  plaintiffs  were  entitled  to 
judgment  on  the  ground  that,  whatever  tlte 
rights  and  obligations  of  tlie  master  of  the 
ship  might  hare  been,  so  long  as  the  goods 
were  still  in  her  hold,  the  only  authority 
conferred  upon  the  defendants  by  the  mas- 
ter was  to  detain  until  payment  of  freight, 
and  then  to  deliver  to  the  holder  of  the  bill 
of  lading,  and  that,  accordingly,  upon  the 
release  of  freight,  the  defendants  became 
either  agents  for  the  holder  of  the  bill  of 
lading  (in  which  case  they  were  only  autho- 
rised to  deliver  to  the  plaintiffs)  or  ware- 
housemen, who,  as  such,  had  been  guilty  of 
a  conversion  in  delivering  the  goods  upon 
the  order  of  0.  8f  Co.  to  third  parties,  to  sell 
or  use  for  their  own  benefit. 

This  was  a  case  tried  without  a  jury 
before  Field,  J.,  on  the  8th  of  December, 
1879,  at  the  Guildhall,  and  in  which  judg- 
ment was  reserved. 

Herschell  and  0.  Matthew,  for  the 
plaintiffs. 

Watkin  Williams  and  Pollard,  for  the 
defendants. 

Our.  adv.  vult. 

Fibld,  J. — This  action  was  tried  at  the 
last  Guildhall  sittings  before  me,  sitting 
without  a  jury,  and  after  argument,  I  re- 
served my  judgment.  The  question  raised 
in  it  is,  whether  the  plaintiffs  are  entitled 
to  recover  as  against  the  defendants  the 
value  of  some  West  India  produce  repre- 
sented by  bills  of  lading,  of  which  they 
are  the  bona  fide  indorsees  and  holders 
for  value,  under  the  following  circum- 
stances. 

On  the  15th  of  May,  1878,  the  plaintiffs 
advanced  the  sum  of  13,000Z.  to  Messrs. 
Cottam,  Morton  &  Co.  upon  the  security 
of  a  large  quantity  of  produce,  of  which 
Cottam,  Morton  &  Co.  were  the  consignees 
and  owners,  and  the  bills  of  lading  repre- 
senting which  they  indorsed  and  delivered 
to  the  plaintiffs  by  way  of  collateral  secu- 
rity for  the  ad vanoe.  A  part  of  this  produce 
consisted  of  sugar  which  had  been  shipped 
at  Jamaica,  and  was  then  at  sea  on  board 
the  Mary  Jones,  and  as  the  facts  and 
reference  to  this  sugar  are  substantially 
identical  with  those  relating  to  the  rest 
of  the  produce,  it  was  agreed  upon  the 
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argument  that  the  facta  and  principles 
applicable  to  the  produce  ex  Mary  Jones, 
should  represent  the  whole.  The  bills  of 
lading  thus  indorsed  and  delivered,  had 
been,  as  usual,  signed  by  tho  master  in  a 
set  of  three,  and  each  of  the  set  was  con- 
spicuously marked  "  First,"  "  Second  " 
and  "  Third."  They  were  dated  the  15th 
of  April,  and  represented  the  goods  as  to 
be  delivered  to  "  Cottam  &  Co.  or  their 
assigns;"  freight  being  made  payable  in 
London,  and  they  contained  tho  usual 
clause  by  which  it  was  witnessed  that 
tho  master  hod  affirmed  to  three  bills  of 
lading,"  "  the  ono  of  which  bills  being 
accomplished,  the  rest  to  stand  void."  It 
was  the  "  First "  of  the  set  which  Cottam 
&  Co.  transferred  to  tho  plaintiffs,  and  it 
was  the  only  one  which  they  ever  indorsed. 
Contemporaneously  with  tho  advance, 
Cottam  &  Co.  also  assigned  a  memoran- 
dum of  deposit  of  tho  goods,  by  which 
the  advance  was  modo  repayable  on  tho 
15th  of  July;  liberty  was  given  to  the 
plaintiffs  to  realise  the  goods  in  tho  event 
of  default  or  "  other  case  of  need,"  and 
the  memorandum  contained  provisions 
for  the  insurance  of  the  goods  by  Cottam 
&  Co.  against  fire,  and  for  the  application 
of  any  money  recovered  under  the  policy 
in  part  liquidation  of  the  advance. 

The  Mary  Jones,  which  was  a  general 
ship,  arrived  in  London,  her  port  of  dis- 
charge, on  the  28th  of  May,  and  on  that 
day  Cottam  &  Co.  made  entry  of  such  of 
the  goods  on  board  as  were  consigned  to 
them,  being  the  goods  in  question,  and 
those  goods  as  well  as  the  rest  of  tho 
cargo  were  landed  and  placed  in  the  cus- 
tody of  the  defendants  in  their  ware- 
houses. On  the  same  day  the  master 
lodged  with  the  defendants  a  copy  of  the 
manifest  of  the  whole  of  his  cargo,  at  the 
foot  of  which  he  signed  an  authority  to 
the  defendants  to  deliver  the  goods  to  tho 
"  holders  of  the  bills  of  lading."  On  the 
following  day,  the  29th  of  May,  tho  mas- 
ter lodged  with  tho  defendants  notice, 
under  section  68  of  tho  Merchant  Shipping 
Act  Amendment  Act,  1862,  directing  the 
defendants  to  detain  the  cargo  until  tho 
freight  should  bo  paid.  On  tho  31st  of 
May,  tho  consignees  of  tho  goods  in 
question,  Cottam  &  Co.,  produced  to  or 
lodged  with  the  defendants  tho  "  Second" 


Co.,  QJt. 

part  of  the  set  of  three  of  tho  bills 
lading  of  the  goods  in  question,  and  t 
defendants  then  entered  Cottam  &  C 
under  appropriate  columns  in  their  boo! 
as  the  " Enterers,"  "Importers"  ai 
"Proprietors"  of  the  goods.  Nothii 
further  appears  to  have  been  done  ns 
the  goods  until  the  7th  of  June,  on  whi< 
day  the  stop  for  freight  was  removed,  ai 
the  goods  remained  in  tho  defendanl 
custody  until  the  3rd  of  July,  on  whi( 
day  they  delivered  them  to  Messrs.  J. 
C.  Williams  for  their  own  benefit,  nnd 
delivery  orders  signed  by  Cot I am  <fc  C 
on  the  2nd  of  July,  and  lodged  by  the 
with  tho  defendants  on  the  following  da 
In  the  case  of  some  of  the  oilier  prodm 
forming  part  of  the  plaintiffs'  securit 
the  defendants  made  out  warrants  ; 
favour  of  Cottam  it  Co.  upon  orders  lodgt 
by  them,  and  deliveries  were  made  as  p 
the  indorsements  on  tho  warrants  I 
third  parties.  These  orders  for  warran 
and  for  delivery  were  lodged  by  Cotta 
A  Co.,  and  the  deliveries  under  the 
were  made  entirely  without  the  knov 
ledge  of  the  plaintiffs,  and  Cottam  &  C 
having  filed  their  petition  for  liqnidatic 
on  the  15th  of  August,  with  a  lar<. 
balance  due  by  them  to  the  plaintiffs,  1 1 
latter  proceeded  to  resort  to  their  secnrit; 
On  application,  however,  to  the  defenc 
ants,  the  plaintiffs  discovered  the  dealing 
which  had  taken  place  with  their  goot 
as  above  detailed,  and  having  made 
subsequent  demand  of  deliveiy,  wit 
which,  of  course,  tho  defendants  coul 
not  and  did  not  comply,  the  present  at 
tion  was  brought. 

The  question  involved  is  the  one  £ 
often  unfortunately  raised  in  Courts  < 
justice  as  to  which  of  two  innocci 
parties  is  to  suffer  by  the  dishonest  dea 
ings  of  a  third,  and  the  only  course  ope 
to  a  Court,  in  such  a  case,  is  to  ascertai 
upon  which  of  the  parties  the  loss  is  caf 
by  tho  operation  of  the  rules  of  law  af 
plicable  to  the  case,  and  decide  accord 
jngly.  In  this  action  the  question  is  on 
of  considerable  mercantile  importance,  an 
I  have  taken  time  to  consider  the  authc 
rities  applicable  to  it,  but  the  legal  resul 
of  the  facts  has  always  seemed  and  no\ 
seems  to  mo  reasonably  plain. 

By  tho  pledge  by  Cottam  &  Co.,  wh 
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inqnestionably  the  owners  of  the 
to  the  plaintiffs  on  the  15th  of 
ind  the  delivery  to  them  of  the  in- 
bills  of  lading,  the  plaintiffs  as 
jtionably  became  entitled  to  all 
i  &  Co.'s  rights.  This  is  esta- 
1  (if  authority  be  necessary)  by  the 
P  Meyerstein  v.  Barber  (1)  cited  in 
jnment.  It  is  true,  however,  that 
lintiffs'  right  of  immediate  posses- 
as  subject  to  one  limitation,  namely, 
yment  of  the  freight  on  the  arrival 
goods,  bat  on  payment  of  the 
\  on  the  8th  of  June,  or  at  all  events 
he  subsequent  demand  and  refusal, 
;ht  of  immediate  possession  as  well 
perty  was  clearly  vested  in  them, 
srtain  that  the  plaintiffs  have  never 
y  way  intentionally  parted  with 
of  their  rights,  and  the  only  mode 
ich  the  defendants  can  justify  their 
ry  of  the  goods  upon  the  order  of 
a  &  Co.  must  be  either  by  some  aot 
duct  of  the  plaintiffs,  either  of  omis- 
r  commission,  whereby  they  have 
rat  to  the  defendants  and  induced 
reasonably  to  believe  that  Cottam 
were  the  owners  of  and  entitled  to 
rith  the  goods  as  their  own  pro- 
or  by  some  title  paramount  to  that 
plaintiffs,  by  the  coming  into  effect 
ch  their  title  was  divested.  It  was 
:ed  by  the  learned  counsel  for  the 
ants  upon  the  argument,  that  the 
ffs  had  not  been  guilty  of  any  laches 
ligence  so  as  to  estop  them  from 
r  up  their  title,  and,  after  a  care- 
nsideration  of  the  evidence,  I  am 
i  to  find  that  there  was  any  act 
iduct  done  or  pursued  by  them 
by  they  in  any  way  held  out 
n  &  Co.  to  the  defendants  as  autho- 
sr  induced  the  defendants  to  believe 
hey  were  authorised,  to  deal  with 
operty  in  the  goods.  The  omission 
aire  for  or  take  possession  of  the 
nd  "  part  of  the  bill  of  lading,  or 
3  notice  of  the  indorsement  to  them 
"  First,"  were  urged  by  defendants' 
$1  as  thus  operating,  but  similar 
ients  were  also  unsuccessfully  relied 
in  the  case  of  Barber  v.  Meyerstein 

6  Law  J.  Rep.  CP.  48  ;  Law  Rep.  2  CP. 
Vol.  49.— Q.B.,  CP.  &  Exch. 


Co,  Q.B. 

(2),  and  I  can  give  suqh  contention  no 
better  answer  than  it  there  received  in  the 
judgment  of  Lord  Hatherley.  It  was  upon 
argument  further  admitted,  upon  the  au- 
thority of  Barber  v.  Meyerstein  (2),  that 
as  against  the  persons  who  took  the  goods 
under  the  warrant  of  delivery  orders, 
the  plaintiffs'  rights  of  property  were 
sufficient  to  entitle  them  to  recover  the 
value  of  the  goods  ;  but  it  was  said  that 
this  was  not  so  as  against  the  defendants, 
in  whose  case  the  question  was  not  one  of 
property,  but  of  contract,  and  it  was 
urged  that  the  delivery  of  the  goods  to 
Cottam  &  Co.'s  order,  which  was  the  aot 
complained  of,  was  justified  by  the  terms 
of  the  bills  of  lading  (snbjeot  to  which 
the  plaintiffs  admittedly  took  the  goods), 
the  defendants  being,  as  was  said,  in  the 
same  position  as  the  master  of  the  Mary 
Jones,  the  goods  being,  as  was  said,  in 
the  same  position  as  if  they  were  still  in 
his  hold. 

This  contention  was  based  upon  the 
fact  that  the  freight  remaining,  as  it  did, 
unpaid  on  the  29th  of  May,  the  master 
had  availed  himself  of  the  provisions  of 
the  Merchant  Shipping  Act  of  1862,  by 
lodging  with  the  defendants  the  notice  to 
detain  the  goods,  and  that  was  said  to  have 
constituted  the  defendants  the  agents  of 
the  master  for  delivery.  The  alleged 
right  of  the  master  to  deliver  to  Cottam 
&  Co.  rested  upon  the  contention  that, 
as  he  had,  for  (as  it  was  said)  the  con- 
venience of  the  merchant,  made  three 
copies  of  the  bill  of  lading,  whereby  the 
goods  were  deliverable  to  Cottam  &  Co. 
by  name  or  "  assigns,"  the  presentation 

Sr  Cottam  &  Co.  of  any  one  copy, 
though  unindorsed,  without  notice  of 
any  previous  indorsement  of  any  other 
part  of  the  bill  would  render  it  com- 
pulsory upon  the  master  to  deliver,  or, 
at  all  events,  have  justified  him  in  de- 
livering the  goods  to  the  consignees, 
notwithstanding  that  they  had  previously 
assigned  the  bill  to  the  plaintiffs.  It  was 
urged  that  there  would  be  a  great  hard- 
ship in  making  the  master  liable  to  the 
previous  indorsee  in  such  a  case,  as  it 
would  compel  him  to  decide  upon  con- 
flicting claims  without  the  means  of  de- 

(2)  39  Law  J.  Rep.  CP.  187 ;  Law  Rep.  4 
H.L.  317. 
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ciding  which  of  them  was  best  founded, 
and  it  was  said  by  the  presentation  of 
one  copy  by  the  consignee,  the  bill  of 
lading  became  by  the  very  terms  of  it 
"  accomplished,"  and  so  the  plaintiffs' 
copy  stood  "  void."  No  direct  authority 
in  support  of  the  proposition,  as  between 
the  master  of  a  ship  and  a  consignee 
named  in  a  bill  of  lading,  who,  having  a 
right  to  indorse,  had  previously  transferred 
his  property  in  the  goods  and  indorsed 
the  bill  of  lading  for  value  to  a  third 
party,  was  cited.  Mr.  Herschell,  indeed, 
at  the  close  of  his  argument,  referred  to 
certain  authorities  on  which,  as  he  an- 
ticipated, Mr.  Watkin  Williams  would 
rely  for  the  defendants ;  but  although  the 
latter  to  some  extent  urged  propositions 
in  the  direction  of  which  those  authorities 
tend,  he  did  not  cite  them  in  support  of 
his  argument.  I  have,  however,  thought 
it  my  duty  to  examine  them,  and  this 
seems  to  be  the  result. 

The  earliest  case  is  that  of  Fearon  v. 
Bowers  (3),  which  was  cited  by  Lord 
Loughborough  with  approval,  in  his  cele- 
brated judgment  in  Lxckbarrow  v.  Mason 

(4)  .  In  that  case  there  was  a  stoppage 
in  transitu  by  the  vendor,  and  the  prior 
indorsee,  for  value  from  the  purchaser, 
brought  an  action  against  the  master, 
who  had  delivered  to  the  vendor's  agents 
upon  production  of  a  copy  subsequently 
indorsed  to  him  by  the  vendor,  and  the 
master  was  held  by  the  Chief  Justice  Lee 
entitled  to  succeed.  In  that  case  a  mer- 
cantile usage  is  reported  as  having  been 
proved  that  when  bills  of  lading  are  in- 
dorsed to  different  persons,  the  master  has 
a  right  to  deliver  to  whichever  he  thinks 
proper,  and  is  discharged  by  a  delivery  to 
either,  and  is  not  obliged  to  consider  the 
merits  of  the  different  claims,  and  it  was 
upon  that  evidence  that  Chief  Justice  Lee 
directed  a  verdict  for  the  defendant. 
This  case  was  also  cited  with  approval 
by  Dr.  Lushington  in  the  case  of  The  Tigress 

(5)  .  The  latter  case  was  cited  in  the 
argument  of  Barber  v.  Meyerstein  (2), 
and  although  not  noticed  in  the  judg- 
men,  Lord  Westbury  is  reported  to  have 

(3)  1  Smith's  Leading  Cases,  5th  edit.  705  n. 

(4)  1  Smith's  Leading  Cases,  5th  edit  601. 
(ft)  32  Law  J.  Rep.  Prob.  M.  &  A.  97. 
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said,  that  possibly  the  shipowner  migl 
be  justified  iu  cases  like  that  before  hin 
between  two  indorsees  of  the  bill  i 
lading.  It  is,  however,  to  be  observe 
that  the  views  of  these  two  eminei 
Judges  were  not  necessarily  the  found 
tion  of  their  judgment  in  either  caa 
and  in  Meyerstein  v.  Barber  (1),  M 
Justice  Willes  seems  to  have  entertainf 
a  different  opinion,  and  the  doctrine  thi 
enunciated  seems  to  conflict  strong 
with  the  general  doctrine  of  the  liabili 
of  wharfingers,  warehousemen  and  oth 
bailees,  who,  it  is  clear,  are  under  ti 
obligations  under  similar  circnmstanc 
to  decide  between  rival  claimants 
their  peril  or  to  interplead.  (See  p 
Willes,  J.,  in  Meyerstein  v.  Barber  (1 
Wilson  v.  Anderton  (6)). 

In  the  present  case  it  is  not,  howevi 
necessary  for  me  to  decide  this  questic 
for  I  am  of  opinion  that  the  defeudai 
did  not  at  the  time  that  they  deliver 
the  goods  upon  Cottam  &  Co.'s  ord< 
occupy  the  position,  or  have  vested  intht 
any  such  right  or  obligation  of  the  mast 
if  it  exist.  It  seems  to  me  that  the  oi 
authority  conferred  upon  the  defendai 
by  the  master  was  to  detain  until  pt 
ment  of  the  freight,  and  then  to  delii 
to  the  owner  of  the  bill  of  lading.  Up 
the  release  of  freight  of  the  8th  of  Ju 
the  interest  and  dnty  of  the  master  ceas 
and  the  defendants  became  either  sim 
agents  for  the  holders  of  the  bills 
lading  or  mere  bailees  of  Cottam  &  C 
under  the  entry  of  the  goods  made 
them.  In  support  of  this  first  view 
their  character,  even  if  that  be  not 
implication  of  law  resulting  from 
facts,  it  is  to  be  observed  that  on  the  < 
before  the  master  lodged  the  stop-freig 
he  had  lodged  a  copy  of  his  manifest 
a  printed  form  supplied  by  the  defeuda 
for  use  at  their  docks. 

By  the  terms  of  this  document, 
originally  printed,  the  masters  purpor 
to  give  an  authority  to  the  defendant! 
deliver  the  goods  to  "  the  consignee! 
holder  of  the  bill  of  lading,"  and  it  i 
contained  directions  applicable  to  a  c 
in  which  the  master  himself,  in  deft 
of  the  consignees  taking  delivery  of 

(6)  1  B.  &  Ad.  450. 
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deposits  the  goods  with  the  dock 
my  under  the  provisions  of  the  Mer- 
e  Shipping  Act  Amendment  Act ; 
i  in  this  case  the  consignees,  Cottam 
.,  took  delivery  and  entered  the 
,  the  master,  before  signing  the  copy 
est,  struck  out  all  the  latter  part, 
ilso  struck  out  the  word  <c  con- 
>s,"  leaving,  therefore,  the  authority 
y  to  deliver  to  the  "  holder  of  the 
f  lading,"  in  other  words  to  the 
iffs,  who  alone  filled  that  character, 
;  whom,  therefore,  after  the  payment 
freight,  t  he  defendants  would  become 
gents.  If,  on  the  other  hand,  the 
dams  are   to  be   regarded,  as  it 

to  me  they  are,  as  the  warehouse- 
or  ordinary  bailees  of  Cottam  and 
;hen  they  have  no  better  title  as 
it  the  plaintiffs  than  their  bailors, 
»nuot  justify  the  delivery  to  the 
i  of  the  latter ;  see  Batut  v.  Hartley 

It  is  said  to  be  a  hardship  on  the 
iants  that  they  should  be  liable  for 
ry  upon    the   production   of  the 

I  part  of  the  bill  of  lading  without 
uowledge  of  a  previous  indorsement, 
ly  be  observed  that  they  had  the 
ly  in  their  own  hands,  as  the  part 
oduced  was  conspicuously  marked 
ond,"  and  they  had  only  to  require 
production  of  the  "  First  "  part 
i,  as  is  well  known,  is  usually  sent 
!  consignee,  and  in  case  of  the  non- 
et ion  of  it  to  take  an  indemnity 
!  delivery. 

eed  that  is  the  course  pursued  by 
'fondants  in  their  East  India  trade, 
ich  the  original  bills  of  lading  only 
icepted,  and  in  case  of  loss  the  de- 
nts require  satisfactory  proof  of  title 
idemnity,  thus  shewing  that  in  that 
at  least,  precautions  are  taken  which 
en  by  the  defendants  in  the  present 
vould  have  protected  them  against 

If  the  law  were  held  to  be  different 
the  result  at  which  I  have  arrived, 
msignee  who  had  sold  or  dealt  with 

to  arrive,  would  only  have  to  avail 
If  of  his  almost  necessary  earlier 
ledge  of  the  arrival  of  the  goods  to 
pate  by  production  of  his  bill  of 

I I  Law  J.  Eep.  Q.B.  273 ;  Law  Rep.  7  Q.B. 
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lading  any  production  by  the  indorsee  of 
the  original  previously  indorsed,  and  thus 
most  seriously  affect  the  transaction  of 
any  such  dealings,  which  are  effected 
solely  in  reliance  upon  the  shipping  docu- 
ment. 

The  only  remaining  question  is  whe- 
ther the  defendants  have  been  guilty  of 
what  is  technically  called  a  conversion, 
so  as  to  entitle  the  plaintiffs  to  recover 
from  the  value  of  the  goods.  The  various 
cases  cited  in  Hotline  v.  Fowler  (8)  were 
referred  to  by  the  defendants,  for  the 
purpose  of  contending  that  in  the  present 
case  they  had  done  no  more  than  that 
which  is  ordinarily  done  by  packers, 
carriers,  wharfingers,  warehousemen  and 
other  bailees,  who  when  they  have  merely 
carried  the  goods  or  dealt  with  them  in 
the  way  of  their  trade,  or  re-delivered 
them  to  their  bailors,  consistently  with 
the  purposes  for  which  they  were  bailed, 
have  not  been  held  liable  for  the  value  of 
the  goods.  But  the  facts  in  the  present 
case  are  in  no  way  analogous  to  those, 
for  here  the  defendant  had  absolutely 
delivered  the  produce  upon  the  orders  of 
Cottam  and  Co.  to  third  parties,  pur- 
chasers or  others,  intending  to  sell  or  use 
them  for  their  own  benefit.  The  defend- 
ants, therefore,  have  recognised  a  title, 
and  assumed  and  executed  a  dominion 
over  the  goods  utterly  inconsistent  with 
the  plaintiffs'  rights  as  proprietors,  which 
are  to  take  them  wherever  and  when 
they  please,  and  by  this  act  of  the  de- 
fendants the  plaintiffs  have  been  per- 
manently deprived  of  their  property, 
That  such  acts  entitle  the  plaintiffs  to 
recover  in  this  action  the  value  of  the 
property  seems  to  me  clear,  and  I  there- 
fore give  a  verdict  and  judgment  for  the 
plaintiffs  for  the  amount  which  the  parties 
have  undertaken  to  fix. 

Judgment  for  the  plaintiffs. 

Solicitors — Murray,  Hatching  &  Stirling,  for 
plaintiffs ;  FreBhfields  &  Williams,  for  defend- 
ants. 


(8)  44  Law  J.  Eep.  OB.  189  ;  Law  Rep.  7  H.L. 
Cas.  767. 
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1880  MWIS  V.  LEONARD  AND  SON.* 

March  10. 

Liquidation  by  Arrangement — Resolu- 
tions giving  Power  to  grant  Discharge — 
Acceptance  by  dissenting  Creditor  of  Bene- 
fits under  Liquidation  Scheme — Effect  of 
Certificate  of  Discharge — Bankruptcy  Act, 
1869  (32  if  33  Vict.  c.  71),  ss.  28, 49, 125, 
sub-sees.  7,  9,  10 — Bide  302. 

A  creditor  who  dissents  from,  but  who 
accepts  the  composition  paid  under  resolu- 
tions adopted  for  the  liquidation  by  arrange- 
ment of  a  debtor's  affairs,  cannot,  the  debtor 
having  duly  received  his  discharge  and  cer- 
tificate, on  default  being  afterwards  made 
in  the  payment  of  apart  of  the  composition, 
impugn  the  validity  of  the  resolutions  and 
sue  on  the  original  debt. 

The  certificate  of  discharge  given  by  the 
Registrar  to  a  debtor  whose  affairs  are 
liquidated  by  arrangement,  is  conclusive 
evidence  of  the  validity  of  the  liquidation 
proceedings. 

Claim  by  the  plaintiff  as  indorsee 
against  the  defendants  as  acceptors  of 
two  bills  of  exchange  for  lOOi.  and  for 
501.  respectively,  of  which  part  had  been 
paid,  leaving  102 1,  lis.  due. 

Defence.  That  the  defendants  were 
merchants  carrying  on  bnsiness  nnder  the 
name  of  Samnel  Leonard  &  Son;  that 
they  presented  a  petition  for  liquidation ; 
that  at  the  first  general  meeting  of  credi- 
tors it  was  resolved  that  the  affairs  of  the 
defendants  should  be  liquidated  by  ar- 
rangement; and  that  the  debtors'  dis- 
charge might  be  granted  on  a  certificate 
of  the  committee  of  inspection  and  of  the 
trnstee ;  that  at  the  second  meeting  the 
following  resolutions  were  duly  passed : — 

I.  That  the  following  scheme  of  settle- 
ment of  the  affairs  of  the  said  debtors  be 
and  the  same  is  hereby  sanctioned  and 
adopted,  namely — 

(1)  The  trustee,  with  the  approval  of 
the  committee  of  inspection  (which  has 
already  been  given),  to  sell  the  whole  of 

*  Coram  Coleridge,  C.J. ;  Bramwell,  L.J. ;  and 
Brett,  L.J. 


the  interest  of  the  creditors  and  trusfo 
in  the  joint  estate  of  the  said  debtors,  an 
in  the  separate  estate  of  the  said  Jami 
Henry  Leonard  to  the  said  Samnel  Lei 
nard  alone,  in  consideration  of  his  payic 
in  cash  the  whole  of  tho  legal  and  oth( 
charges  of  and  incident  to  the  petitic 
and  these  proceedings,  and  also  a  sui 
sufficient  to  produce  a  dividend  of  8 
in  the  pound  on  the  debts  due  to  tl 
creditors  of  the  said  debtors.  Such  pu 
chase-money  to  be  payable  by  the  separa 
promissory  notes  of  the  said  Samm 
Leonard  in  favour  of  the  creditors,  I 
four  equal  instalments  at  two,  four,  si 
and  eight  calendar  months  from  the  a] 
proval  by  the  Court  of  the  terms  of  th 
scheme,  the  due  payment  of  such  pr 
missory  notes  to  be  secured  by  the  bor 
or  covenant  to  the  trustee  of  the  sa 
Samuel  Leonard  for  the  full  amounts  < 
such  purchase-money,  and  of  eight  sur 
ties  to  be  approved  of  by  the  commits 
of  inspection  to  the  amount  of  five  hui 
dred  pounds  each. 

The  said  Samuel  Leonard  to  pay 
the  trustee  the  following  amounts  in  fc 
in  cash  on  or  before  the  assignment 
the  estate  to  the  said  Samuel  Leonar 
namely — 

(a.)  The  amount  of  the  debts  due  I 
the  separate  creditors  of  the  said  Jam 
Henry  Leonard. 

(6.)  The  amount  of  the  debts  due 
such  of  the  creditors  of  the  joint  esta 
as  are  entitled  to  be  paid  in  full. 

(c.)  All  moneys  expended  by  the  r 
ceiver  and  manager  and  trustee  of  tl 
estate  for  the  purchase  of  goods,  paymei 
of  wages  and  other  payments  for  the  pr 
tection  of  the  estate. 

3.  The  trustee  to  retain  possession  < 
the  estate  until  the  aforesaid  terms  a: 
carried  out,  and  the  Court  has  approve 
of  the  terms  of  the  scheme,  and  then  I 
give  the  debtors  their  discharge. 

II.  That  the  trustee  be  and  he  is  her 
by  authorised  to  do  and  execute  all  sue 
acts,  deeds  and  things  that  he  may  thin 
necessary  for  carrying  out  and  giving  fn 
effect  to  the  aforesaid  scheme. 

HI.  That  on  the  carrying  out  and  con 
pletion  of  the  scheme  the  trustee  t 
released,  and  the  estate  closed  withoi 
any  farther  meeting. 
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is  v.  Leonard  (App.),  CP, 

t  the  above  resolutions  were  duly 
ired  and  approved ;  that  the  tran- 
sported that  the  defendants  were 
d  to  receive  their  discharges ;  that 
•eceived  them,  and  that  the  Regis- 
luly  certified  the  same ;  that  the 
e  containing  these  resolutions  was 
arried  out ;  that  the  debt  sued  for 

debt  provable  in  the  liquidation 
'dings ;  that  the  plaintiff  sued  for 
tme;  that  he  was  bound  by  the 

of  the  scheme ;  and  that  he  had 
ed  payments  from  the  defendant, 
;1  Leonard,  on  account  of  the  com- 
»n  agreed  to  be  paid, 
ily.  That  the  composition  agreed 
i  having  been  paid,  the  original  debt 
d. 

the  trial  before  Grove,  J.,  without 
,  it  appeared  that  the  petition  for 
ition  was  duly  presented  on  the 
>f  November,  1877,  and  the  first 
ig  of  creditors  duly  held  on  the  28th 
sember ;  that  the  plaintiff  attended 
aeeting  and  proved  his  debt,  and 
i  resolution  for  liquidation  by  ar- 
nent  was  adopted,  from  which  the 
ff  dissented. 

second  meeting  was  held  on  the  18th 
uary,  1878.  The  notice  summoning 
eeting  was  inserted  in  the  Gazette 

11th  of  January,  and  announced 
a  general  meeting  of  the  creditors 
Leonard  and  J.  H.  Leonard  will  be 
n  Friday,  the  18th  of  January,  for 
irpose  of  sanctioning  the  following 
b  of  the  affairs  of  the  said  creditors. ' 
jtice  then  set  out  the  scheme,  which 
;ained  in  the  statement  of  defence, 
ag  clause  II.,  giving  the  trustee 
to  do  all  such  things  as  he  might 

necessary  for  carrying  out  the 
e,  and  containing  in  addition  the 
ing  clause — "  and  also  for  the  pur- 
f  passing  any  other  resolution  and 
ng  any  other  scheme  under  the 
ions  of  the  Act." 

trustee  and  committee  of  inspec- 
eported  on  the  28th  of  February, 
be  debtors  were  entitled  to  their 
rge,  and  the  Court  granted  them 
lischarge  on  the  1st  of  March, 
the  11th  of  March  a  bond  carrying 
le  scheme  was  entered  into,  to 

S.  Leonard,  J.  H.  Leonard,  eight 


sureties,  the  trustee  and  the  committee 
of  inspection  were  parties. 

The  first  three  instalments  of  the  com- 
position due  under  this  arrangement 
were  duly  paid  by  Samuel  Leonard ;  but 
on  the  12th  of  October,  shortly  before 
the  last  instalment  became  due,  he  sent 
a  circular  to  his  creditors  asking  for  six 
weeks'  grace. 

The  plaintiff  issued  the  writ  in  the 
present  action,  and  the  defendants  were 
allowed  to  defend  on  payment  into  Court 
of  the  amount  claimed. 

Grove,  J.,  gave  judgment  for  the  de- 
fendants. 

The  plaintiff  appealed. 

Be  Qex  and  Dugdale,  for  the  plaintiff. 
— The  plaintiff  is  at  all  events  entitled  to 
judgment  for  the  amount  of  the  last  in- 
stalment, as  default  in  payment  has  been 
made ;  but  it  is  further  submitted  that 
there  is  no  defence  to  the  action,  as 
there  has  been  no  valid  discharge  of  the 
debtors. 

This  discharge  purports  to  be  a  dis- 
charge under  sub-section  9  of  section  125 
of  the  Bankruptcy  Act  (1).  Sub-section 

(1)  By  32  &  83  Vict  c.  71.  s.  28— 

"The  trustee  may,  with  the  sanction  of  a 
special  resolution  of  the  creditors  assembled  at 
any  meeting  of  which  notice  has  been  given  speci- 
fying the  object  of  such  meeting,  accept  any  com- 
position offered  by  the  bankrupt,  or  assent  to  any 
general  scheme  oi  settlement  of  the  affairs  of  the 
bankrupt,  upon  such  terms  as  may  be  thought 
expedient,  and  with  or  without  a  condition  that 
the  order  of  adjudication  is  to  be  annulled,  sub- 
ject nevertheless  to  the  approval  of  the  Court,  to 
be  testified  by  the  Judge  of  the  Court,  signing  the 
instrument  containing  the  terms  of  such  composi- 
tion or  scheme,  or  embodying  such  terms  in  an 
order  of  the  Court. 

"  The  provisions  of  any  composition  or  general 
scheme  made  in  pursuance  of  this  Act  may  be  en- 
forced by  the  Court  on  a  motion  made  in  a  sum- 
mary manner  by  any  person  interested,  and  any 
disobedience  of  the  order  of  the  Court  made  on 
such  motion  shall  be  deemed  to  be  a  contempt  of 
the  Court  The  approval  of  the  Court  shall  be 
conclusive  as  to  the  validity  of  any  such  composi- 
tion or  scheme,  and  it  shall  be  binding  on  all  the 
creditors  so  far  as  relates  to  any  debts  due  to  them 
and  proveable  under  the  bankruptcy." 

Section  49. — "  An  order  of  discharge  shall  be 
sufficient  evidence  of  the  bankruptcy,  and  of  the 
validity  of  the  proceedings  thereon,  and  in  any 
proceedings  that  may  be  instituted  against  a 
bankrupt  who  has  obtained  an  order  of  discharge 
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7,  however,  makes  the  bankruptcy  pro- 
visions of  the  Act  apply  to  proceedings  in 
liquidation,  so  that  the  provisions  of  sec- 
tion 28  (1)  are  applicable  to  this  case. 
Now  section  28  does  not  contain  provi- 
sions for,  nor  was  it  intended  to  apply  to, 
the  discharge  of  a  debtor,  for  if  it  did  so 
apply,  there  would  not  be  any  need  for 
the  provisions  of  sections  48  and  49  (1), 
which  deal  with  the  discharge  of  a 
debtor. 

Even  in  bankruptcy  this  discharge 
would  have  been  invalid,  for  it  only  re- 
quiree  a  payment  of  8s.  in  the  pound, 
whereas  by  section  48  the  debtor  must 
pay  not  less  than  10s.  in  the  pound ;  and 
if  it  is  invalid  in  bankruptcy  it  is  also  in- 
valid in  liquidation.  The  learned  Judge 
considered  that  this  scheme  was  prepared 
under  rule  302  (2),  but  the  notice  given 

in  respect  of  any  debt  from  which  he  is  released  by 
such  order,  the  bankrupt  may  plead  that  the  cause 
of  action  occurred  before  his  discbarge,  and  may 
give  it  and  the  special  matter  in  evidence." 

By  section  125,  sub-section  7,  it  is  provided  that 
— "  The  trustee  under  a  liquidation  shall  have  the 
same  powers  and  perform  the  same  duties  as  a 
trustee  under  a  bankruptcy,  and  the  property  of 
the  debtor  shall  be  distributed  in  the  same  manner 
as  in  a  bankruptcy  ;  and  with  the  modification 
hereinafter  mentioned  all  the  provisions  of  this 
Act  shall,  so  far  as  the  same  are  applicable,  apply 
to  the  case  of  a  liquidation  by  arrangement  in  the 
same  manner  as  if  the  word  'bankrupt'  included 
a  debtor  whose  affairs  are  under  liquidation  and 
the  word  'bankruptcy'  included  liquidation  by 
arrangement;  and  in  conBtruing  such  provisions 
the  appointment  of  a  trustee  under  a  liquidation 
shall,  according  to  circumstances,  be  deemod  to  be 
equivalent  to  and  a  substitute  for  the  presentation 
of  a  petition  in  bankruptcy  or  the  service  of  such 
petition  or  an  order  of  adjudication  in  bankruptcy." 

Sub-section  9. — "  The  provisions  of  this  Act 
with  respect  to  the  close  of  the  bankruptcy,  dis- 
charge of  a  bankrupt,  to  the  release  of  the  trustee 
and  to  the  audit  of  accounts  by  the  comptroller, 
shall  not  apply  in  the  case  of  a  debtor  whose 
affairs  are  under  liquidation  by  arrangement ;  but 
the  close  of  the  liquidation  may  be  fixed,  and  the 
discharge  of  the  debtor  and  the  release  of  the 
trustee  may  be  granted  by  a  special  resolution  of 
the  creditors  in  general  meeting,  and  the  accounts 
may  be  audited  in  pursuance  of  such  resolution,  at 
such  time  and  in  such  manner,  and  upon  such 
terms  and  conditions  as  the  creditors  think  fit." 

Sub-section  10. — "  The  trustee  shall  report  to 
the  Registrar  the  discharge  of  the  debtor,  and  a 
certificate  of  such  discharge  given  by  the  Registrar 
■hall  have  the  same  effect  as  an  order  of  discharge 
given  to  a  bankrupt  under  this  Act." 

(2)  Rule  302.—"  Where  b'quidation  by  arrange- 


in  the  Gazette  was  not  a  notice  for  a  mee 
ing  such  as  is  contemplated  by  that  nil 
but  a  notice  of  a  meeting  for  the  pnrpoi 
of  considering  a  scheme  for  a  settlemei 
under  section  28  (1),  and  not  a  notice  < 
a  meeting  for  considering  the  discharge! 
the  debtors.  The  resolution  which  pui 
ports  to  give  the  discharge  is  bad,  for  i 
does  not  satisfy  the  requirements  of  sab 
section  9  of  section  125  (1).  It  is  op 
posed  to  the  principles  laid  down  in  E 
parte  Hope  (3)  ;  it  delegated  to  the  truste 
that  which  the  creditors  cannot  delegate 
and  it  did  not  fix  the  time  for  the  dif 
charge. 

Moreover  the  terms  and  conditions  c 
the  deed  have  not  been  carried  out,  tl 
promissory  notes  have  not  been  a 
paid ;  it  is  true  that  their  payment 
guaranteed  by  sureties  ;  bnt  the  plainti 
is  no  party  to  the  deed  and  cannot  st 
upon  it. 

Mellor  (with  him  Graham),  for  the  di 
fen  dan  ts. — The  respondents  contend  thi 
the  action  is  barred,  inasmuch  as  tl 
debtors  have  been  properly  discharged. 

The  resolution  for  their  discharg 
satisfies  the  requirements  of  the  latb 
part  of  rule  302  (2).  In  re  Hope;  < 
parte  Hope  (3)  can  be  distinguished,  f< 
there  the  creditors  passed  a  resolutic 
empowering  the  trustee  to  give  an  a1 
solute  unconditional  discharge ;  in  tl 
present  case  the  discharge  was  only  I 
be  given  on  the  performance  of  certa 
conditions.  The  notice  was  that  a  mce 
ing  would  be  held  to  consider  a  gener 
complete  beneficial  scheme  for  the  settl 
ment  of  the  affairs  of  the  debtors. 

The  creditors  were  therefore  able 
consider  any  scheme  whatever,  the  di 

ment  and  not  in  bankruptcy  has  been  resolved  c 
the  creditors  may,  at  the  same  meeting  at  whi 
such  resolution  is  passed,  resolve  whether  t 
debtor's  discharge  shall  be  granted  either  fort 
with  or  at  a  date  to  be  specified  in  the  resolntic 
or  subject  to  any  and  what  conditions.  In  defat 
of  any  resolution  being  then  come  to  as  to  t 
debtor's  discharge  a  general  meeting  shall 
summoned  for  the  purpose  of  considering  t 
grant  thereof,  either  when  the  trustee  shall  s 
fit,  or  when  the  committee  of  inspection  (if  an; 
or  when  the  debtor,  with  the  concurrence  of  oi 
fourth  in  value  of  his  creditors,  who  have  prov< 
shall  require  the  trustee  to  summons  the  same." 

(3)  47  Law  J.  Rep.  Bankr.  78 ;  Law  Rep. 
Ch.  D.  398. 
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was  part  of  the  scheme,  and  a 
ing  creditor  who  desires  to  object 
■oposed  scheme  should  apply  to  the 
to  prevent  the  assent  of  the  Conrt 
given  to  the  scheme.  This  is  a 
f  liquidation  by  arrangement,  and 
case  of  bankruptcy,  and  therefore 
)vision  in  section  48  (1),  by  which 
required  to  be  paid,  has  no  applica- 
The  creditors  can,  subject  to  the 
al  of  the  Court,  enter  into  any 
ement  and  make  any  bargain  that 
boose,  and  as  the  debtors  have  re- 

their  discharge  that  discharge  is 
tion  49  (1)  an  answer  to  this  action, 
were  a  composition  the  debt  might 

by  default ;  bnt  that  is  not  the 
i  liquidation,  the  difference  being 
a  composition  the  proceedings  are 
hands  of  the  creditors,  whereas  in 
ition  they  are  under  the  supervision 

Court.  In  the  present  case  the 
ff  was  a  dissenting  creditor,  but  he 
ken  advantage  of  the  provisions  of 
•ed,  and  has  received  payment  of 
out  of  the  four  instalments  due 
it. 

dale,  in  reply. 

Cur.  adv.  vult. 

mwell,  L.J.  (on  March  10)  read 
lowing  judgment. — I  am  of  opinion 
he  defendant  is  entitled  to  judg- 

He  has  obtained  a  certificate  of 
rge.  By  section  125,  sub-section 
),  that  certificate  "shall  have  the 
effect  as  an  order  of  discharge 
to  a  bankrupt."  By  section  49 
i  order  of  discharge  "  shall  be 
jnt  evidence  of  the  bankruptcy  and 
lidity  of  the  proceedings  thereon." 
yords  are  "  sufficient  evidence  ;  " 
lere  is  no  doubt  that  this  means 
sive.  The  course  of  anyone  com- 
lg  of  such  an  order  or  intended 
or  of  the  report  of  the  trustee,  or 
:ate  under  section  125,  sub-section 
to  apply  to  be  heard  against  the 
g  of  it,  or  if  made,  to  get  it  set 

It  cannot  remain  in  existence  and 
ntested  as  proposed  in  this  case, 
here  is  another  ground  on  which 
jfendant  is  entitled  to  judgment, 
laintiff  indeed  opposed  the  resolu- 
bat  has  received  and   retained  a 


dividend.  While  he  retains  the  benefit 
the  resolutions  give  him,  and  which  he 
has  accepted,  he  cannot  be  heard  to 
deny  the  validity  of  those  resolutions. 
The  object  of  sections  125  and  126  is  to 
bind  a  dissentient  minority  by  the  votes 
of  a  specified  majority.  The  legislation 
is,  quoad  the  majority,  needless.  Before 

.this  Act  and  others  similar  to  it,  creditors 
assenting  to  an  arrangement  or  composi- 
tion with  a  debtor  were  bound ;  see  Good 
v.  Cheeaman  (4)  and  especially  per  Wil- 
liams, J.,  in  Boyd  v.  Hind  (5).  It  was 
upon  this  ground  that  I  thought  the 
judgment  in  Campbell  v.  Im  Thurn  (6) 
proceeded.  Lord  Blackburn,  however, 
in  Breslauer  v.  Brown  (7)  says,  "  Such  a 
supposition  is  absolutely  contrary  to 
the  fact,"  namely,  that  the  creditors 
agree  to  a  composition  amongst  them- 
selves. He  does  not  think  that  a  credi- 
tor who  comes  in  and  votes  for  such 
a  composition  "  dreams  that  he  is  entering 
into  a  bargain,"  and  adds,  what  is  certainly 
true,  that  he  who  votes  against  it 
makes  no  bargain.  Such  expressions  do 
not  alter  my  view  of  the  grounds  on 
which  Campbell  v.  Im  Thum  (6)  was  de- 
cided and,  in  my  opinion,  rightfully  de- 
cided. But  it  is  not  necessary  to  deter- 
mine the  difference  of  opinion,  as  Lord 
Blackburn  proceeds  to  say :  "  In  either 
case,"  i.e.  whether  he  has  voted  for  or 
against  the  resolutions,  "he  has  waived 
the  conditions  and  submitted  to  the 
Court  of  Bankruptcy."  I  do  not  under- 
stand this.  If  it  means  he  submitted  by 
compulsion,  it  is  incorrect.  If  it  means 
he  submitted  by  agreement,  it  looks  like 
a  bargain.  However,  this  also  is  imma- 
terial. They  got  right  somehow  it  seems 
in  Campbell  v.  Im  Thum.  (6),  and  accord- 
ing to  the  opinion  of  Lord  Blackburn,  or 
according  to  the  one  which  I  thought  de- 
cided Campbell  v.  Im  Thum  (6),  the 
creditor  is  bound  if  he  votes  on  and 
assents  to  the  proceedings,  a  fortiori  must 
he  be  if  he  takes  a  benefit  under  them  as 
here.    It  is  said  he  could  not  help  him- 

(4)  2  B.  &  Ad.  328. 

(5)  I  Hurl.  &  N.  038  ;  25  Law  J.  Rep.  Ex.  246. 

(6)  45  Law  J.  Rep.   CP.  482;  Law  Rep.  1 
CP.  D.  267. 

(7)  47  Law  J.  Rep.  CP.  729,  at  p.  747 ;  Law 
Rep.  3  App.  Cas.  672. 
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self;  that  is  not  so,  he  could,  he  might 
have  refused  the  dividend,  and  taken  the 
proceedings  he  is  now  taking.  I  repeat  it 
is  impossible  he  can  retain  the  money  he 
has  received,  and  yet  deny  the  validity  of 
the  proceedings  nnder  which  he  has  re- 
ceived it.  To  do  so  would  be  contrary 
to  all  analogy  and  to  principle.  It  is  un- 
necessary to  discuss  the  other  matters 
controverted  before  us. 

Lord  Coleridge  and  Brett,  L.J.,  con- 
cur in  this  judgment,  and  I  may  add  tbat 
although  it  is  expressed  in  the  first  per- 
son they  adopt  both  the  reasoning  and 
the  conclusion. 

Appeal  dismissed. 


Solicitors— Robinson,  Preston  &  Stow,  agents  for 
Rowlands  &  Bagnall,  Birmingham,  for  plaintiff; 
Byrne  &  Lucas,  agents  for  Horn  fray  &  Hoi  be  r- 
ton,  Brierley  Hill,  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.     "1  MIDDLETON    AND    OTHERS  (peti- 

Feb.  25.  j  tioners)  v.  simpson  (respondent). 

Municipal  Elections  —  Qualification  of 
Candidate — Burgess  Boll — Municipal  Cor- 
porations Act  (5^6  Will.  4.  70.  c.  6),  s. 
28 ;  38  ^  39  Vict.  c.  40.  *.  1. 

Up  to  the  time  of  the  passing  of  38  4"  39 
Vict.  c.  40,  a  candidate  for  the  office  of 
town  councillor  or  alderman  was  qualified 
for  election  if  entitled  to  be  on  the  burgess 
list  of  the  borough,  even  though  his  name, 
as  a  fact,  was  not  on  the  list. 

By  section  1  of  that  Act  a  candidate 
"  shall  be  enrolled  on  the  burgess  roll  of 
the  borough :  " — 

Held,  that  section  1  merely  added  to  the 
existing  law  a  requirement  that  the  name 
of  the  candidate  must  be  on  the  burgess 
roll. 

Therefore,  on  the  trial  of  a  petition  to 
enquire  into  the  election  of  a  town  coun- 
cilor, the  burgess  roll  is  not  conclusive  evi- 
dence of  qualification. 

Special  Case,  stated  for  the  further 
consideration  of  the  Superior  Court,  on  a 
qnestion  of  law  reserved  on  the  trial  of  a 


municipal  election  petition,  in  pursuanc 
of  the  Corrupt  Practices  (Municipal  Elec 
tions)  Act,  1872  (35  &  36  Vict.  c.  60),se( 
tion  15,  sub-sect.  7  (1). 

A  petition  was  on  the  25th  day  of  No 
vember,  1879,  presented  to  the  Comrao 
Pleas  Division  of  the  High  Court  ( 
Justice  by  the  petitioners  against  th 
return  of  the  respondent  as  town  com 
cillor  for  the  West  Derby  Ward  in  th 
borough  of  Liverpool.  The  petition  wt 
tried  at  Liverpool,  on  the  17th,  19th  an 
20th  days  of  January,  1880,  before  M 
Samuel  Prentice,  Q.C.,  as  Commissione 
and  the  result  is  stated  by  him  in  tl 
subjoined  Special  Case  as  follows  : — 

On  the  trial  of  the  petition  it  wj 
proved  that  the  respondent  was  enrolle 
on  the  burgess  list  and  roll  for  the  sai 
borough  and  ward,  which  came  into  opi 
ration  on  the  1st  day  of  November,  187! 
in  respect  of  a  dwelling-house  in  tt 
said  ward,  as  a  burgess  for  the  sai 
borough  and  ward  thereof. 

The  petitioners  proposed  to  prove  I 
the  said  trial  (amongst  other  things)  th: 
the  respondent  was  not  qualified  to  1 
on  the  said  burgess  list  or  roll,  becau; 
he  had  never  occupied  the  said  dwellinj 
house. 

It  was  contended  before  the  Court,  c 
behalf  of  the  respondent,  that  the  sa 
burgess  list  and  roll  were  conclusive  th 
he  was  entitled  to  be  on  the  burgess  li 
of  the  said  borough  within  the  meanii 
of  the  said  Act  of  Parliament  in  th 
behalf.  The  Court  held  that  the  sa 
list  and  roll  were  not  so  conclusive,  ai 
found  and  determined  on  the  said  tri 
as  a  fact  that  the  respondent  had  nev 
occupied  the  said  house  as  required  1 
the  Act  of  Parliament  in  that  behalf,  ai 
was  therefore  not  dnly  qualified  to  be  < 
the  said  list  or  roll  or  to  be  a  burgess  i 
councillor  of  the  said  borough. 

(1)  By  35  &  36  Vict.  c.  60.  s.  15.  sub-sect, 
it  is  enacted  that,  "  If  it  appear  to  the  Court, 
the  trial  of  a  petition,  that  any  question  of  li 
as  to  the  admissibility  of  evidence,  or  otberwi 
requires  further  consideration  by  the  Superi 
Court,  the  Court  may  postpone  the  granting  of 
certificate  until  such  question  has  been  deti 
mined  by  the  Superior  Court,  and  for  this  pt 
pose  may  reserve  any  such  question  in  li 
manner  in  which  questions  may  be  reserved 
a  Judge  on  a  trial  at  Nisi  Prius. ' 
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ider  the  loth  section  of  the  Corrupt 
ticca  (Municipal  Elections)  Act, 
i  at  the  request  of  the  respondent, 
3ourt  reserved  for  the  opinion  and 
initiation  of  the  Common  Pleas  Di- 
i  of  the  High  Court  of  Justice  the 
ion  of  law  whether  the  said  burgess 
nd  roll  were  conclusive  as  contended 
>y  the  respondent,  and  postponed 
Ling  a  certificate  under  the  said  Act 
arliament  until  such  question  had 
determined. 

the  Common  Pleas  Division  deter- 
3  and  answers  the  above  question  in 
ffirmative,  a  certificate  will  be  given 
the  respondent  was  duly  elected, 
the  above  question  is  determined 
answered  in  the  negative,  a  certifi- 
will  be  given  that  the  respondent 
not  duly  elected,  and  that  the  elec- 
was  void.  The  costs  of  the  peti. 
rs  and  respondent  are  to  follow  the 

Uy  {Edward  Pollock  with  him), 
he  respondent. — The  respondent's 

was  on  the  burgess  roll,  which  is 
ient  qualification  except  qua  per- 

disqualification,  and  the  question 
what  was  his  position  before  he  got 
e  roll  ceases  to  be  admissible  on  a 
iny. 

B  qualification  of  candidates  for  the 
of  town  councillor  was  declared  by 
ilunicipal  Corporations  Act  (5  <fc  6 
4.  c.  76),  s.  28  (2).  This  continued 
the  qualification  until  32  &  33  Vict. 
.  ss.  1,  3,  whereby  it  was  enacted 
persons  who  havo  the  requisite  oc- 
ion  within  the  borough,  and  have 
-ates  and  resided  within  seven  miles 
e  borough,  shall  be  placed  on  one 
ind  persons  who  have  resided  within 
i  miles  and  fulfilled  all  other  re- 
nents,  shall  be  placed  on  another 
Then  by  38  &  30  Vict.  c.  40,  sec- 
[,  sub-sect.  2  (3),  it  was  enacted 

»  &  6  Will.  4.  c.  76.  s.  28,  enacts  "  That  no 
being  in  holy  orders,  or  being  the  regular 
r  of  any  dissenting  congregation,  shall  be 
d  to  be  elected  or  to  be  a  councillor  of 
ch  borough,  or  nn  alderman  of  any  such 
i.  who  shall  not  be  entitled  to  be  on  the 
i  list  of  such  borough." 

&  39  Vict.  c.  40.  s.  1.  «ub-eect.  2,  en- 
Voi.  49.-Q.B.,  CP.  &  ExcH. 


that  the  candidate  must  be  on  the  bur- 
gess roll. 

Under  the  5  &  6  Will.  4.  o.  76.  s,28,  it 
was  held  that  if  the  party  can  shew  that 
he  is  "  entitled  to  be  on  the  burgess  list " 
of  the  borough,  though  as  a  fact  his  name 
is  omitted  from  the  list,  he  would  be 
qualified  to  be  a  councillor  or  an  alder- 
man  of  the  borough — The  Queen  v.  Har- 
vey (4),  The  Queen  v.  Dixon  (5),  Whalley 
v.  BramweU  (6),  where  it  is  laid  down 
that  the  qualification  is  the  title  to  be  on 
the  list,  and  not  the  burgess  roll.  In 
Ex  parte  Hindmarch  (7)  the  party  was 
on  the  roll,  and  it  was  sought  to  displace 
him,  but  the  Court  held  that  it  was  too 
late.  Ex  parte  Birkbeck  (8)  seems  to 
shew  a  difference  between  being  on  the 
roll  and  being  qualified  to  bo  on  the  roll. 
But  then  38  &  39  Vict.  c.  40.  s.  1,  alters 
and  substantially  repeals  section  28  of 

5  <fc  6  Will.  4.  c.  76,  as  interpreted  by 
these  cases,  and  in  effect  declares  that 
the  roll  shall  be  conclusive  evidence  of 
qualification. 

The  meaning  of  the  words  "  and  shall 
be  otherwise  qualified,"  in  sub-section  2, 
is  that  he  is  not  suffering  from  personal 
disqualification.  The  register  is  conclu- 
sive for  purposes  of  voting  (section  5), 
but  the  whole  object  of  the  register  is 
voting,  and  there  is  no  reservation  as  to 
candidature  in  that  section. 

[Gbove,  J. — It  seems  as  though  sec- 
tion 1  of  38  &  39  Vict.  c.  40,  should  be 
read  cumulatively  with  section  28  of  «> 

6  6  Will.  4.  c.  76,  so  that  the  candidate 
must  not  only  be  on  the  roll,  but  be 
qualified  to  be  on  the  roll.] 

An  enquiry  of  this  sort  is  now  to  bo 
relegated  to  the  Bevision  Court,  where 

acts  that  at  nominations  of  all  municipal  elec- 
tions of  councillors,  &c,  "Every  person  nominated 
shall  bo  enrolled  on  the  burgess  roll  of  the 
borough,  or  a  person  whose  name  is  inserted  in 
the  separate  list  at  the  end  of  the  burgess  roll, 
as  provided  by  32  &  33  Vict  c.  65.  s.  3,  and  shall 
be  otherwise  qualifiod  to  be  elected." 

(4)  3  Q.8.  Rep.  475 ;  11  Law  J.  Hep.  Q.B.  282. 

(5)  15  Q.B.  Rep.  33;  19  Law  J.  Rep.  Q.B. 
363. 

(6)  15  Q.B.  Bep.  775;  20  Law  J.  Rep.  Q  B. 
63. 

(7)  37  Law  J.  Rep.  Q.B.  68  ;  Law  Rep.  8  Q.B. 
12. 

(8)  Law  Rep.  9  Q.B.  25G. 

28 
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the  question  whether  he  is  entitled  to  be 
on  may  well  be  decided. 

OhanneU  (W.  R.  Kennedy  with  him), 
for  the  petitioners. — The  respondent  must 
be  entitled  to  be  on  the  list,  as  well  as  in 
fact  on  it,  in  order  to  be  qoalifiod  for  elec- 
tion. 5  A  6  Will.  4.  c.  76.  s.  53,  imposes 
penalties  on  persons  acting  as  mayor, 
alderman  or  councillor,  who  are  not  duly 
qualified.  Then  by  6  &  7  Will  4.  o.  104, 
s.  7,  persons  so  acting  are  exempt  from 
penalties  if  on  the  roll,  although  they 
are  not  qualified  to  be  on  the  roll,  which 
confirms  the  view  that  "  entitled  to  be 
on  "  means  more  than  merely  "  on."  Ex 
parte  Birkbeck  (8)  is  a  direct  decision 
to  the  same  effect.  By  7  Will.  4  and  1 
Vict.  c.  78.  s.  23,  every  application  for  a 
quo  warranto  as  to  a  corporate  office  must 
be  made  "  before  the  end  of  twelve  calen- 
dar months  after  the  election,  or  the 
time  when  the  person  shall  have  become 
disqualified,"  and  it  was  held  that  the 
time  ran  from  the  disqualification  to  bo 
on  the  list,  and  not  from  the  time  when 
he  ceased  to  be  on  the  list.  The  motion 
had  been  made  within  twelve  months 
of  the  revision,  but  not  within  twelve 
months  of  the  disqualification;  and 
Blackburn,  J.,  says,  "  The  qualification 
of  an  alderman  under  sections  25  and  28 
of  5  A  6  Will.  4.  c.  76,  is  not  the  being 
on  the  burgess  roll,  but  the  being  enti- 
tled to  be  on  the  burgess  list,"  shewing 
there  to  be  a  marked  distinction  between 
being  on  and  being  entitled  to  be  on. 
[He  was  hero  stopped  by  the  Court.] 
Gully,  in  reply.— This  decision  of  Ex 
parte  Birkbeck  (8)  was  before  the  later 
statute,  which  has  altered  the  state  of 
things  which  then  existed. 

Lord  Colebidgb,  C.J. — The  barrister 
to  whom  the  trial  of  this  election  petition 
has  been  assigned  has  found  as  a  fact 
that  the  respondent  was  not  duly  qualified 
to  be  on  the  burgess  roll ;  the  respon- 
dent's name  was  on  the  burgess  roll, 
and  the  argument  on  his  side  is  that  this 
makes  an  end  of  the  matter,  that  to  be 
*  town  councillor  it  is  necessary  his  name 
should  appear  on  the  roll,  but  enquiry  as 
to  his  right  to  be  on,  is  prevented  by  the 
fact  of  his  being  there. 

Various  Acts  of  Parliament  have  been 
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cited,  but  for  the  purposes  of  my  decisic 
tho  only  Acts  necessary  to  be  considerc 
are  the  Municipal  Corporations  Act,  5 
6  Will.  4.  c.  76,  and  the  38  &  30  Vic 
c.  40.  The  first  Act  by  section  28  enac 
in  effect  that  in  order  to  be  qualified  f 
the  office  of  councillor  or  alderman,  tl 
candidate  must  be  entitled  to  be  on  tl 
roll ;  a  section  of  a  later  Act  (6  & 
Will.  4.  o.  104.  s.  7)  in  pari  mater 
enacts  that  a  person  who  is  on  the  list 
relieved  from  penalties  if  he  acts,  thong 
he  may  not  be  qualified  to  be  on,  shewii 
that  in  the  contemplation  of  the  Legi 
lature  being  "  on  the  list "  was  not  co 
elusive  of  the  right  to  bo  there. 

Such  was  the  law  up  to  the  tirao 
the  passing  of  the  38  it  89  Vict.  c.  40  ; 
sect.  1,  sub-sect.  2  of  that  Act  it  is  enact 
that  the  candidate  shall  be  "  enrolled  i 
the  burgess  roll  of  the  borongh." 

It  is  argued  on  behalf  of  the  rcsponde 
that,  although  the  first  Act  is  not 
terms  repealed,  yet  it  is  in  substance,  a 
that  the  question  whether  he  is  entitl 
to  be  on  the  list,  which  was  raised  by  t 
earlier  Act,  is  now  impliedly  disposed 
by  the  words  of  tho  later  Act,  whi 
make  it  sufficient  to  be  "  on  "  the  list, 
answer  to  that  argument  it  is  enough 
say  that  there  is  no  necessary  cont: 
diction  between  the  two  Acts,  and 
observed  by  my  brother  Grove  in  1 
course  of  the  argument,  they  may 
read  cumulatively. 

This  view  appears   to   me  to 
strengthened  by  other  reasons.  1 
qualification  of  a  burgess  has  been  dc 
with  by  the  intermediate  Act,  32  & 
Vict.  c.  55,  which  in  terms  repeals  s 
tion  9  of  5  &  6  Will.  4.  c.  76.    The  i 
qualification  of  burgess  is  gone  and  a  n 
qualification  is  substituted,  but  there 
no  such  corresponding  legislation  in 
spect  of  section  28  of  5  &  G  Will.  4.  c. 
and  that  section  dealing  with  qualificati 
of  aldermen  and  councillors  is  untonch( 
Parliament  with  the  earlier  Act  before 
and  dealing  with  certain  sections  vn  j> 
materia  leaves  untouched   section  ! 
This  raises  a  strong  argument  against  1 
contention  of  the  respondent,  for  hac 
been  intended,  while  enacting  88  A 
Vict.  c.  40 — an  Act  which  in  the  sched 
repeals  the  provisions  of  earlier  Acts— 
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the  provisions  of  section  28  of 
Will.  4.  c.  70,  nothiDg  would  have 
easier  than  to  have  said  so,  but 
ig  of  tho  kind  is  done, 
i  construction  we  place  on  these 
es  derives  great  force  from  the 
;nt  language  used  with  regard  to 
?.  Section  5  of  38  &  39  Vict.  c.  40 
with  tho  rights  of  voters,  and  enacts 
vhen  on  the  list  persons  shall  bo  en- 
to  vote,  and  when  not  on  shall  not 
titled  to  vote,  shewing  that  when  it 
itended  to  make  the  roll  conclusive 
,inct  enactment  to  that  effect  was 
1. 

•ther,  this  construction  derives 
itible  force  from  ex  parte  Birhbeck 
where  the  question  in  the  case  and 
alio  decidendi  of  the  case  is,  the 
ction  between  being  on  the  list  and 

entitled  to  be  on  the  list.  Lord 
burn  and  the  other  Judges  hold 
ctly  that  under  the  old  law — which 

repealed — it  was  the  existence  of 
ght  to  be  on  the  list  and  not  the 
)f  being  on  the  list  which  gave  per. 
he  right  to  bo  elected, 
ppears  to  me  to  be  clear  that  this  is  a 

construction  of  the  statute,  and  I 
erefore  of  opinion  that  as  the  re- 
ent  is  not  qualified  to  be  on  the  roll 
not  entitled  to  bo  a  candidate  for 
Bee  of  town  councillor;  the  question 
ore  submitted  to  us  must  be  nu- 
d  in  tho  negative,  and  tho  decision 

barrister  affirmed. 
)ve,  J. — On  looking  at  the  Acts  of 
incut  affecting  the  question  sub- 
1  to  us,  it  appears  to  me  they  bear 
isistent  interpretation.  The  pro- 
s  in  these  Acts  with  regard  to 
i  and  candidates  are  distinct.  Sec- 
!8  of  the  Municipal  Corporations  Act 

0  Will.  4.  c.  70)  applies  to  can- 
:•!»,  and  enacts  that  they  must  bo 
.■I I  to  be  on  the  list.  The  following 
n  applies  to  voters,  and  shews  that 
voter  is  on  the  list  it  is  sufficient, 
ling  these  sections  with  Whalley  v. 
Ml  (0)  and  Ex  parte  Birhbeck  (8),  it 
ir  that  it  was  then  sufficient  quali- 
>n  for  a  candidate  to  be  entitled  to  be 
>  list  and  for  a  voter  to  be  on  the  list, 
i  &  39  Vict.  c.  40  one  section  (sec- 
>)  relates  to  qualification  of  voters, 


and  another  section  (section  1)  to  quali- 
fication of  candidates,  so  that  tho  dis- 
tinction between  qualification  of  voters 
and  of  candidates  is  preserved. 

The  respondent  cannot  shrink  from  the 
contention  that  section  1  sub-section  2 
repeals  section  28  of  the  Municipal  Cor- 
porations Act,  5  &  6  Will.  4.  c.  76, 
because  he  has  to  contend  that  the  fact 
of  his  name  being  on  tho  roll  is  conclusive 
of  his  right  to  be  a  candidate,  but  it 
appears  to  me  that  the  words  of  that 
section  only  make  an  addition  to  the 
words  of  section  28.  Every  word  of  sec- 
tion 1,  sub-section  2,  can  be  given  its  full 
meaning  and  read  with  section  28  of  the 
earlier  Act.  This  is  further  borne  out  by 
section  5  of  this  Act  (38  &  39  Vict.  c.  40), 
which  declares  the  conclusiveness  of  the 
roll  for  the  qualification  of  voters;  by 
section  12,  which  refers  to  the  schedule 
of  repealed  Acts,  where  I  find  that  only 
so  much  of  section  47  of  the  Municipal 
Corporations  Act  as  relates  to  the  fixing 
of  the  day  of  election  is  to  be  repealed, 
and  by  section  13,  by  which  the  Municipal. 
Corporations  Act,  5  &  6  Will.  4.  c.  76,  is 
to  be  incorporated  with  this  Act. 

There  is  nothing  in  this  Act  directly 
or  impliedly  repealing  section  28  of  tho 
Municipal  Corporations  Act,  and  conse- 
quently that  Act  remains  in  full  force.  I 
therefore  agree  that  the  question  sub- 
mitted to  us  should  be  answered  in  the 
negative. 

Lindlet,  J. — I  am  of  the  same  opinion. 
The  question  before  us  turns  upon  two 
Acts,  the  Municipal  Corporations  Act, 
5  A  6  Will.  4.  c.  76,  and  the  38  &  39 
Vict.  c.  40,  whioh,  so  far  as  it  can  be,  is 
to  be  read  with  the  former  statute. 

The  Municipal  Corporations  Act  says 
that  the  candidate  for  the  office  of  town 
councillor  must  be  entitled  to  be  on  the 
list.  The  first  question  to  be  decided, 
which  is  the  meaning  of  that  sentence,  is 
disposed  of  by  Whalley  v.  BramweU  (6), 
and  it  is  obvious  that  these  words  are 
used  by  way  of  contrast  with  being  on 
the  list  as  used  in  section  29.  All  further 
difficulty  is  removed  by  Ex  parte  Birhbeck 
(8),  where  the  ratio  decidendi  of  the  judg- 
ment of  Lord  Blackburn  turns  on  the 
distinction  of  being  on  and  being  entitled 
to  be  on,  and  we  have  there  a  judical 
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interpretation  of  the  5  <fe  6  Will.  4.  c.  70. 
8.  28,  to  the  effect  that  the  candidate 
must  be  entitled  to  be  on  the  list. 

Passing  to  the  amending  Act  we  find 
that  the  candidate  mast  now  be  on  the 
list,  and  to  that  extent  the  interpretation 
of  the  Municipal  Corporations  Act  is 
altered,  bnt  it  is  clear  that  the  later  sta- 
tute is  not  inconsistent  with  the  earlier. 

It  seems  to  me  the  suggestion  of  my 
brother  Grove  that  they  should  be  con- 
strued cumulatively  should  be  adopted. 
The  words  "and  shall  be  otherwise 
qualified  to  be  elected  "  may  apply  to  a  per- 
son not  within  the  fifteen  miles  radius, 
but  I  do  not  consider  that  affects  the 
question  which  we  are  deciding. 

The  argument  of  the  respondents  that 
a  person  once  on  the  list  cannot  be  re* 
moved  by  shewing  want  of  qualification, 
seems  to  amount  to  no  more  than  the 
effect  of  the  Statute  of  Limitations,  which 
bars  certain  remedies,  but  does  not  alter 
the  title. 

For  these  reasons  I  am  of  opinion  that 
this  appeal  should  be  dismissed. 

Judgment  for  the  petitioners. 


Solicitors— E.  W.  Owles,  agent  for  Barroll  & 
Itodwuy,  Liverpool,  for  petitioners ;  Field,  Ros- 
coe  &  Co.,  agents  for  Oliver  Jones,  Billson  & 
Jones,  Liverpool,  for  respondent. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 

1880.  IbYBNE  &  CO.  V.  LEON  YAN 
March  6.  J      TIENHOVEN  &  CO. 

Contract — Withdrawal  of  Offer — Con- 
tract when  complete — Letters  sent  by  the 
Post — Breach  of  Contract — Waiver — Con- 
tinued Breach. 

Though  an  offer  of  sale  may  be  withdrawn 
before  it  has  been  accepted,  the  withdrawal 
must  be  communicated  to  the  party  to 
whom  the  offer  lias  been  made  before  such 
acceptance. 

Where  an  offer  of  sale  is  made  and 
accepted  by  letters  sent  through  the  post,  the 


PLEAS  AND  EXCHEQUER.  [N.  S. 

withdrawal  takes  effect  only  ivhen  the  letter 
containing  it  has  been  received,  and  not 
from  the  moment  it  is  posted,  unless  the 
party  to  whom  the  offer  is  made  has  given 
the  other  authority  to  notify  his  witlulraical 
by  letter  so  posted. 

If  there  is  a  oonUmted  refusal  by  a  party 
to  perform  his  contract,  the  neglect  of  the 
other  party  to  treat  the  first  refusal  as  a 
breach  will  not  prevent  his  suing  for  a 
breach. 

This  was  an  action  which  came  on 
before  Lindley,  J.,  without  a  jury  at  the 
last  Cardiff  assizes. 

B.  T.  Williams  and  P.  Francis  William* 
for  the  plaintiffs. 

M1  Iniyrc  and  Hughes  for  the  de- 
fendants. 

Cur.  ode.  cult. 

Lindley,  J.  (on  March  6)  delivered  the 
following  judgment. 

This  was  an  action  for  the  recovery  of 
damages  for  the  non-delivery  by  the  de- 
fendants to  the  plaintiffs  of  one  thousand 
boxes  of  tin  plates  pursuant  to  an  alleged 
contract  which  I  will  refer  to  presently, 
The  action  was  tried  at  Cardiff  before 
myself  without  a  jury,  and  it  was  agreed 
at  the  trial  that  in  the  event  of  the  plain, 
tiffs  being  entitled  to  damages  they  shoulc 
be  3751. 

The  defendants  carried  on  business  a 
Cardiff  and  the  plaintiffs  at  New  York 
and  it  takes  ten  or  eleven  days  for  a  lette 
posted  at  either  place  to  reach  the  other 
The  alleged  contract  consists  of  a  lette 
written  by  the  defendants  to  the  plaintifl 
on  tho  1st  of  October,  1870,  and  receive 
by  them  on  the  11th,  and  nccepted  b 
telegram  and  letter  sent  to  the  d( 
fendants  on  the  11th  and  loth  of  Octobt 
respectively.  The  letters  and  telegrai 
were  as  follows  : — 

October  1,  1679. 

From  Leon  Van  Tienhoven  &  Cc 
125  Bute  Street,  Cardiff. 

To  Messrs.  Joseph  Byrne  &  Co.,  S 
George's  Buildings,  Bcckman  Streot,  Nc 
York. 

Dear  Sirs,— Wo  are  duly  iu  recei] 
of  your  favour  of  the  18th  ulto.  and  ai 
glad  to  hear  you  admit  our  prices  for  ti 
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s  to  be  moderate.  Wc  are  well 
e  that  most  exporters  deduct  four 
;ent.  in  most  instances  from  their 
ces,  but  as  we  always  make  a  rule  to 
j  nett  we  cannot  take  off  any  extras 

the  prices  we  quoted ;  as  you  say 
Hensol  is  a  favourite  brand  of  yours 
ivill,  although  you  certainly  must 
r  the  present  manufacturers'  prices  to 
73.  6d.  less  four  per  cent,  maintain 
irra  offer  of  1,000  boxes  of  this  brand 
20  at  15s.  6d.  per  box  f.  o.  b.  hero, 

one  per  cent,  for  our  commission, 
b  four  months'  bankers  acceptance  on 
Ion  or  Liverpool  against  shipping 
ments,  but  subject  to  your  cable  on 
ifore  the  15th  inst.  here,  and  trust 
this  advantageous  offer  may  be  the 
ncncement  of  repeated  and  satis- 
iry  business  between  us.  We  can 
e  steam  freight  to  your  port  to-day 
)s.  and  ten  per  cent,  per  ton.  We 
c  that  after  due  consideration  you 
not  find  our  terms  to  be  arbitrary,  as 
i  you  compare  our  prices  with  those 
.hers  you  must  in  justice  admit  that 
jive  a  good  equivalent,  and  are  not 
pettier  one-sided  in  our  business. 

Yours  faithfully, 
Leon  Van  Ticnhoveu  &  Co. 

iblegram  from  Messrs.  Joseph  Byrne 
3. ,  New  York. 

>  Messrs.  Leon  Vau  Tieuhovcn  &  Co., 
liff. 

jnt  October  11,  1870. 

Accept  thousand  Hensol. 

October  1.3.  1879. 
essrs.  Leon  Van  Ticnhovcn  &  'Co., 
liff. 

ear  Sirs, — We  have  to  thank  yon 
pour  valued  letter  under  date  1st  inst. 
sh  we  had  on  Saturday  p.m.,  and 
lediately  cabled  acceptance  of  the  1,000 
3S  *  Hensol "  1«  14/20  as  offered, 
gainst  this  transaction  we  have  plea- 
i  in  handing  you  herewith  the  Canadian 
k  of  Commerce  letter  of  credit  No.  78 
ober  13,  on  Messrs.  A.  R.  M' Master 
•rothcrs,  London,  for  1,000/. 
his  credit  rates  Al  with  bankers.  The 
k  has  six  million  dollars  capital.  Wo 
rcciatc  your  liberality  in  leaving  this 
r  open  so  long  with  such  a  market  as 


we  are  in,  and  it  will  not  be  our  fault  if 
we  do  not  have  considerable  dealings  to 
follow  this. 

We  shall  prepare  a  code  for  you  in  a 
mail  or  two  to  expedite  matters.  The 
address  is  already  registered,  and  for  the 
present,  assuming  quality  to  be  equal  to 
Hensol,  we  shall  understand  "price"  alono 
to  mean  1°  14/20  price  with  wasters,  say 
message  read  250  wasters  15s.  will  be 
quite  clear.  Market  is  very  strong  and 
likely  to  keep  so  till  January;  coke  tins, 
G| ;  wasters,  6£ ;  both  in  light  stock ; 
best  coke  lc  10/20,  also  very  scarce.  We 
can  handle  500  of  them,  and  500  B.v. 
grade  also  250 /em  10/20  B.v.  grade. 
Will  thank  you  to  ship  the  1,000  Hcnsols 
without  delay,  and  without  further  to-day 
remain  Faithfully  yours, 

Joseph  Byrne  &  Co. 

These  letters  and  telegram  would,  if 
they  stood  alone,  plainly  constitute  a  con- 
tract binding  on  both  parties.  The  de- 
fendants in  their  pleadings  say  that  there 
was  no  sufficient  writing  within  the 
statute  of  frauds,  and  that  they  contracted 
only  as  agents,  but  those  contentions  were 
very  properly  abandoned  as  untenable, 
and  do  not  require  further  notice. 

The  defendants  however  raise  two 
other  defences  to  the  action  which  remain 
to  be  considered.  First,  they  say  that 
the  offer  made  by  their  letter  of  the  1st  of 
October  was  revoked  by  them  before  it 
had  been  accepted  by  the  plaintiffs  by 
their  telegram  of  the  11th  or  letter  of  the 
15th.  The  facts  as  to  these  are  as  follows. 
On  the  8th  of  October  the  defendants 
wrote  and  sent  by  post  to  the  plaintiffs  a 
letter  withdrawing  their  offer  of  the  1st. 
The  following  is  the  material  part  of 
such  letter : — 

From  Leon  Van  Tienhoven  &  Co., 
125  Bute  Street,  Cardiff. 

To  Messrs.  Joseph  Byrne  <fc  Co.,  St. 
George's  Buildings,  Beckman  Street, 
New  York. 

October  8,  1879. 
Dear  Sirs,— Confirming  our  respects 
of  the  1st  inst.  we  hasten  to  inform  you 
that  there  having  been  a  regular  panic  in 
the  tin-plate  market  during  the  last  few 
days,  which  has  caused  prices  to  run  up 
about  twenty-fivo  por  cent,  wo  aro  re* 
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luctantly  compelled  to  withdraw  any 
offer  we  have  made  to  our  constituents, 
and  must  therefore  also  consider  our 
offer  to  you  for  1,000  boxes  "  Hensols  " 
at  17s.  fid.  to  be  cancelled  from  this 
date. 

This  letter  of  the  8th  of  October 
reached  the  plaintiffs  on  the  20th  of 
October.  On  the  same  day  the  plaintiffs 
telegraphed  to  the  defendants  demanding 
shipment,  and  sent  them  a  letter  insisting 
on  completion  of  the  contract,  as  follows. 

October  20,  1879. 
Messrs.  Leon  Van  Tienhoven  &  Co., 
Cardiff. 

Gentlemen, — We  are  to-day  in  receipt 
of  your  letter  of  the  8th  and  note  contents 
with  astonishment.  Indeed,  assuming  that 
your  firm  has  honourable  standing  and 
business  experience,  we  cannot  think  that 
you  seriously  intended  to  disregard  this 
engagement,  to  which  you  have  volun- 
tarily committed  yourselves.  Under  date 
1st  of  October  you  made  our  firm  offer  of 
1,000  boxes  u  Hensol "  lc  14/20  ;  coke  at 
15/0  f.o.b.  Cardiff,  with  one  per  cent, 
commission  added  for  London  bankers, 
fonr  months'  acceptance.  We  had  that 
letter  offer  on  the  11th,  and  immediately 
cabled  our  acceptance  of  your  offer,  and 
mailed  your  letter  of  credit  for  1,0002.  by 
the  S.S.  Qatfia,  15th  of  October,  sending 
duplicate  by  the  Wisconsin  on  the  14th, 
tbns  practically  and  in  fact  a  contract  for 
the  1,000  boxes  came  into  existence 
between  you  and  ourselves.  It  requires 
the  consent  of  both  parties  to  a  contract 
to  cancel  same.  If  instead  of  writing  to  us 
on  the  8th  you  had  cabled  "  offer  with- 
drawn "  you  would  have  protected  your- 
selves and  us  too.  We  disposed  of  the 
1,000  boxes  on  the  17th  at  a  net  profit  of 
1,850  dollars.  Price  is  85s.  above  cost, 
or  7  dollars  per  box.  To-day  market  is 
7\.  We  write  to  our  friend  Philip 
S.  Philips  Esq.,  of  Aberkllery,  requesting 
him  to  call  on  you  and  demand  delivery 
as  agreed.  Hoping  you  will  comply  with 
samo  and  so  avoid  further  trouble,  we 
remain,  Faithfully  yours, 

Joseph  Byrne  &  Co. 

P.S.— You  Bpeak  of  offer  of  1,000 
boxes  Hensol  at  17 s.  6d.  The  only  firm 
offer  we  received  from  you  under  date 


1st  of  October  was  1,000  boxes  i 
15s.  6d.  and  ten  per  cent,  f.o.b.  Cardifi 
wo  cable  you  to-night  "  Demand  Shij 
ment." 

This  letter  is  followed  by  one  from  tl 
defendants  to  the  plaintiffs  of  the  25th  < 
October,  refusing  to  complete.  It  is  t 
follows : — 

To  Messrs.  Josh.  Byrne  &  Co. 

25th  Oct.  1879. 
Dear  Sirs, — We  received  your  cabl 
on  the  20th  inst.  "  demand  shipment,"  an 
this  day  we  are  in  possession  of  pre; 
copy  of  your  letter  of  the  15th  inst.,  ei 
closing  duplicate  credit  from  the  agcnl 
of  the  Canadian  Bank  of  Commerce  upo 
Messrs.  A.  R.  M'Mastcr  &  Bros,  of  3^ 
Clement's  Lane,  London,  authorising  th 
latter  to  accept  our  drafts  at  4/m.  sigh 
to  the  extent  of  1,0001.,  for  payment  c 
invoice  cost  of  Hensol  lc  Coke  ti 
plates,  @15/6,  and  1  per  cent,  added,  f.o.l 
Cardiff,  dated  13th  inst.  Our  offer  c 
this  parcel  having  been  withdrawn  by  ou 
letter  of  the  8th  inst.,  we  now  return  th 
above  credit,  and  for  which  we  have  t. 
further  need,  but  take  this  opportunity  t 
observe  that  in  case  of  any  future  busi 
Hess  proposals  between  us,  we  must  rc 
quest  you  to  conform  to  our  rules  am 
principles,  which  require  bankers'  crcdi 
in  this  country,  whereas  the  firm  of  A.  R 
M'Master  &  Bros,  aro  not  classified  a 
such.  The  tin  plate  market  remains  6rm 
and  prices  are  likely  still  to  go  higher 
Lantwit  and  Hensols  even  sold  yesterda; 
at  26  /  for  January  and  February  delivery 
Wo  shall  bo  glad  of  your  further  enquiries 
and  remain, 

Yours  faithfully, 
Leon  Van  Tienhoven  &  Co 

There  is  no  doubt  that  an  offer  can  bt 
withdrawn  before  it  is  accepted,  and  it  i 
immaterial  whether  the  offer  is  expresscc 
to  be  open  for  acceptance  for  a  given  tinii 
or  not — Routledge  v.  Grant  (1). 

For  the  decission  of  the  precise  case 
however,  it  is  necessary  to  consider  t\v< 
other  questions,  namely — first,  whether  ! 
withrawal  of  an  offer  has  any  effect  unti 
it  is  communicated  to  the  person  to  whon 
the  offer  has  been  sent ;  second,  whcthei 

(1)  4  Bing.  653. 
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ng  a  letter  of  withrawal  is  a  com- 
cation  to  the  person  to  whom  the 

•  is  sent  ? 

is  carious  that  neither  of  these  qucs- 
appears  to  have  been  actually  do- 
in  this  country.    As  regards  the 
question,  I  am  aware  that  Pothier, 
sorao  other  writers  of  celebrity,  aro 
union  that  there  can  bo  no  contract 
offer  is  withdrawn  before  it  is  ac- 
d,  although  the  withdrawal  is  not 
mnicated  to  the  person  to  whom  the 
has  been  made.    The  reason  for  this 
on  is  this ; — there  is  not,  in  fact,  any 
consent  by  both  parties  as  is  essen- 

•  constitute  a  contract  between  them, 
ust  this  view,  however,  it  has  beon 
1  that  a  stato  of  mind  not  notified 
:>t  be  regarded  in  dealings  between 
and  man,  and  that  an  uncommuni- 
[  revocation  is,  for  all  practical  pnr- 
i,  and  in  point  of  law,  no  revocation 
1.  This  is  the  view  taken  in  the 
ed  States  (see  Tayloe  v.  The  Mer- 

8  Fire  Insurance  Company  (2),  cited 
njamin  on  Sales,  2nd  edition,  pp.  56 
8),  and  is  adopted  by  Mr.  Benjamin, 
same  view  is  taken  by  Mr.  Pollock, 
i  excellent  work  on  principles  of  con- 
,  2nd  edit.  p.  10,  and  by  Mr.  Leako, 
is  Digest  of  the.  Law  of  Contracts, 
i.  This  view,  moreover,  appears  to 
ouch  more  in  accordance  with  the 
ral  principles  of  English  law  than 
iew  maintained  by  Pothier. 

•ass  there foro  to  the  next  question, 
ily,  whether  posting  the  letter  of 
ration  was  a  sufficient  communication 
.  to  the  plaintiffs.  The  offer  was 
>d  on  the  1st  of  October,  the  with- 
al  was  posted  on  the  8th,  and  did 
reach  the  plaintiffs  until  after  they 
posted  their  letter  of  the  15th  ac- 
ng  the  offer.  It  may  be  taken  as  now 
id  that  where  an  offer  is  made,  and 
>ted  by  letters  sent  through  the  post, 
ontract  is  completed  the  moment  the 
r  accepting  the  offer  is  posted — 
is' 8  Case  (8),  Dunlop  v.  Higgina  (4), 
though  it  never  roaches  its  deatina- 
—Tlie  Household   Fire  Company  v. 

9  How.  Sup.  Court  of  United  States,  390. 
41  Law  J.  Sep.  Chanc  621 ;  Law  Rep.  7 
;.  587. 

1  House  of  L^rds  Cases,  381. 
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Grant  (5),  qualifying  if  not  overruling 
The  British  and  American  Telegraph  Com- 
pany v.  Oolson  (6). 

When,  however,  these  authorities  are 
looked  at,  it  will  be  seen  that  they  are 
based  upon  the  principle,  that  the  writer 
of  the  offer  has  expressly  or  impliedly 
assented  to  treat  an  answer  to  him  by 
a  letter  duly  posted  as  a  sufficient  accept- 
ance and  notification  to  himself ;  or,  in 
other  words,  he  has  made  the  post-office 
his  agent  to  receive  the  acceptance  and 
notification  of  it.  But  this  principle  ap- 
pears to  me  to  be  inapplicable  to  the  case 
of  the  withdrawal  of  an  offer.  In  this 
particular  case  I  can  find  no  evidence  of 
any  authority  in  fact  given  by  the  plain- 
tiffs to  the  defendants  to  notify  a  with- 
drawal of  their  offer  by  merely  posting  a 
letter,  and  there  is  no  legal  principle  or 
decision  which  compels  me  to  hold  con- 
trary to  the  fact  that  the  letter  of  the 
8th  of  October  is  to  be  treated  as  a  com- 
munication to  the  plaintiffs  on  that  day, 
or  on  any  day  before  the  20th,  when  the 
letter  reached  them.  But  before  that 
letter  had  reached  the  plaintiffs  they  had 
accepted  the  offer  both  by  telegram  and 
by  post,  and  they  had  themselves  re-sold 
the  tin  plates  at  a  profit.  In  my  opinion, 
the  withdrawal  by  the  defendants  on  the 
8th  of  October  of  their  offer  of  the  1st 
was  inoperative,  and  a  complete  contract 
binding  on  both  parties  was  entered  into 
on  the  11th  of  October,  when  the  plain- 
tiffs accepted  the  offer  of  the  1st,  which 
they  had  no  reason  to  suppose  had  been 
withdrawn. 

Before  leaving  this  part  of  the  case,  it 
may  be  as  well  to  point  out  the  extreme 
injustice  and  inconvenience  which  any 
other  conclusion  would  produce.  If  the 
defendants'  construction  were  to  prevail, 
no  person  who  had  received  an  offer  by 
post,  and  had  accepted  it,  would  know 
his  position  until  he  had  waited  such  a 
time  as  to  be  quite  sure  that  a  letter 
withdrawing  the  offer  had  not  been  posted 
before  his  acceptance  of  it.  It  appears  to 
me,  that  both  legal  principles  and  prac- 
tical convenience  require  that  a  person 

(6)  48  Law  J.  Rep.  CP.  219;  and  on  appeal, 
577 ;  Law  Rep.  4  Ex.  D.  216. 

(6)  40  Law  J.  Rep.  Exch.  97 ;  Law  Rep.  6  Ex. 
108. 
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who  has  accepted  an  offer  not  known  to 
him  to  have  been  revoked  shall  be  in  a 
position  safely  to  act  upon  the  footing 
that  the  offer  and  acceptance  constituted 
a  contract  binding  ou  both  parties. 

The  defendants'  next  defence  is,  that 
as  the  plaintiffs  never  sent  a  bankers' 
acceptance  on  London  or  Liverpool  as 
stipulated  in  the  contract,  they  cannot 
maintain  any  action  for  its  breach.  The 
correspondence  which  preceded  the  con- 
tract  satisfies  me  that  the  defendants 
attached  importance  to  this  particular 
mode  of  payment,  and  although  the 
plaintiffs  sent  letters  of  credit  which  were 
practically  as  good  as  a  bankers'  ac- 
ceptance, yet  I  cannot  say  that  they  did 
in  fact  send  a  bankers'  acceptance  ac- 
cording to  the  contract.  By  the  terms  of 
the  contract  bankers'  acceptances  on 
London  or  Liverpool  were  to  be  sent 
against,  i.e.,  wero  to  be  exchanged  for 
shipping  documents,  and  if  the  defendants 
had  been  ready  and  willing  to  perform 
the  contract  on  their  part  on  receiving 
proper  bankers'  acceptances,  I  should 
have  been  of  opinion  that  the  plaintiffs 
could  not  have  sustained  this  action.  But 
it  is  perfectly  manifest  from  the  cor- 
respondence that  the  defendants  did  not 
refuse  to  perform  the  contract  on  any 
such  ground  as  this. 

It  is  true  that  the  defendants  in  their 
letter  of  the  31st  of  October  say  "  that 
even  if  we  had  not  withdrawn  our  offer 
we  would  all  the  same  have  returned  your 
credit,"  and  the  defendants'  solicitors  in 
their  letter  of  the  26th  of  November  say 
that "  if  your  clients  "  (i.e.,  the  plaintiffs) 
"  had  fulfilled  the  terms  of  the  contract  at 
the  outset,  the  goods  were  ready  to  be 
shipped," 'but  the  defendants'  own  letters 
of  the  8th,  13th  and  25th  of  October  shew 
conclusively  that  this  was  not  the  case, 
and  that  the  defendants  stood  on  their 
notice  of  withdrawal,  and  would  not  have 
performed  the  contract  even  if  bankers' 
acceptances  had  been  sent.  Their  letter 
of  the  25th  of  October,  in  which  they 
return  the  plaintiffs'  first  letter  of  credit 
is  explioit  on  this  point. 

The  defendants  do  not  return  the  letter 
of  credit  because  it  is  not  a  bankers' 
acceptance,  but  because  the  offer  was 
withdrawn,  and  the  inference  I  draw 


from  that  letter  is,  that  if  the  offer  hi 
not  been  withdrawn  the  defendants  won 
not  have  returned  the  letter  of  cred: 
although  in  future  transactions  thi 
might  have  been  more  particular.  Intl 
face  of  this  refusal  it  was  useless  for  tl 
plaintiffs  to  send  a  bankers'  acceptanc 
and  although  when  they  found  their  fir 
letter  of  credit  returned  they  sent  anothi 
which  was  declined,  still  the  defendan 
never  receded  from  their  first  position  < 
expressed  any  readiness  to  ship  the  goo( 
on  receiving  a  bankers'  acceptance,  an 
it  is  plain  to  my  mind  that  they  were  n< 
prepared  to  do  so.  On  the  other  ham 
I  am  satisfied  that  if  the  defendants  ha 
taken  this  ground  the  plaintiffs  woul 
have  sent  bankers'  acceptances  in  e: 
change  for  shipping  documents,  and 
infer  as  a  fact  that  the  plaintiffs  alwaj 
were  ready  and  willing  to  perform  tl 
contract  on  their  part,  although  they  di 
not  in  fact  tender  proper  bankers'  a< 
ceptances.  It  was  contended  that  h 
pressing  the  defendants  to  perform  thei 
contract  the  plaintiffs  treated  it  as  sti 
subsisting,  and  could  not  treat  the  di 
fendants  as  having  broken  it,  and 
passage  in  Benjamin  oh  Sales,  p.  45-t,  w£ 
referred  to  in  support  of  this  contentioi 
But  when  tho  plaintiffs  found  that  tb 
defendants  were  inflexible  and  would  n( 
perform  the  contract  at  all,  they  had  i 
my  opinion  a  right  to  treat  it  as  at  an  en 
and  to  bring  an  action  for  its  breach, 
would  indeed  be  strange  if  the  plaintif 
by  trying  to  persuade  the  defendants  \ 
perform  their  contract  were  to  lose  the: 
right  to  sue  for  its  n on- performance  whe 
their  patience  was  exhausted.  The  auth< 
rities  referred  to  by  Mr.  Benjamin  (nameh 
Avery  v.  BoivJea  (7)  and  others  of  thr 
class)  shew  that  as  the  plaintiffs  did  nc 
when  tho  defendants  first  refused  t 
perform  the  contract  treat  that  refusal  c 
a  breach,  the  plaintiffs  cannot  now  tre? 
the  contract  as  broken  at  the  time  of  sue 
refusal.  But  I  have  found  no  authorit 
to  shew  that  the  continued  refusal  by  th 
defendants  to  perform  tho  contract  cannc 
be  treated  by  the  plaintiffs  as  a  breach  c 
it  by  the  defendants  in  the  present  ir 
stance,  and  it  is  not  necessary  to  detei 

(7)  6  E.  &  B.  714;  2j  Law  J.  Rep.  Q.I3.  49. 
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exactly  when  the  contract  can  be 
d  by  the  plaintiffs  as  broken  by  the 
lants.  It  is  sufficient  to  say  that 
i  the  plaintiffs  were  always  ready 
rilling  to  perform  the  contract  on 
part,  the  defendants  wrongfully  and 
tently  refused  to  perform  the  con- 
on  their  part,  and  before  action 
was  a  breach  by  the  defendants  not 
i  by  the  plaintiffs. 

the  reason  before  stated  I  give 
tent  for  the  plaintiffs  for  3752.  and 

Judgment  for  plaintiffs. 


m — Robinson ,  Preston  &  Stow,  agents  for 
orne  &  Ward,  Newport,  Monmouth,  for 
it iffs  ;  Ingledew  &  luce,  agents  for  Ingle- 
Ince  &  Vachell,  Cardiff,  for  defendants. 

THE  QUEEN'S  BENCH  DIVISION.] 


THE  BRITISH  WAGGON  COMPANY, 
LIMITED,  AND  OTHERS,  V.  LEA 
AND  COM  PANT. 


ignment  of  Contract — Liquidation  of 
my — Power  of  Liquidator — Nature 
itract — Judicature  Act,  1873,  s.  25, 

-A.  6. 

defendants  entered  into  an  agree- 
with  the  P.  Company  for  the  hire  of 
i  railway  waggons  for  a  term  of  seven 

The  agreement  contained  a  clause 
\ch  the  P.  Company  bound  themselves 
1  the  term  to  keep  the  waggons  in 
md  substantial  repair  and  working 

Some  eighteen  months  afterwards 
Company  went  into  liquidation,  and 
ntract  between  them  and  the  def en- 
was  assigned  to  the  plaintiffs,  who 
:erfrom  the  P.  Company  the  repairing 
xs  previously  used  for  the  repair  of 
iggons  let  to  the  defendants  and  also 
iff  of  workmen  employed  in  executing 
epairs.  In  an  action  brought  by  the 
iffs  to  recover  from  the  defendants  rent 
rr  the  hire  of  the  icaggons,  the  defen- 
dispuled  their  liability  on  the  grounds, 
that  the  P.  Company  had,  by  going 
iquidatioii,  incapacitated  themselves 
oerforming  the  contract,  and  secondly, 
Vol.  49.-Q.B.,  CP.  &  Exca. 


that  there  was  no  privity  of  contract  between 
them  and  the  plaintiffs  whose  services,  in 
substitution  for  those  to  be  performed  by  the 
P.  Company  under  the  contract,  they,  the 
defendants,  were  not  bound  to  accept : — Held, 
that,  whatever  might  be  the  position  of  the 
parties  on  the  dissolution  of  the  company, 
the  liquidator,  pending  the  winding-up,  had 
power  to  continue  the  performance  of  the 
contract. 

Held  also  (distinguishing  Robaon  v. 
Drommond,  2  B.  &  Aid.  303),  that,  as 
personal  performance  was  not  of  the  essence 
of  the  contract,  the  repair  of  the  waggons 
undertaken  and  done  by  the  plaintiffs  under 
their  contract  with  the  P.  Company  was  a 
sufficient  performance  by  the  latter  of  their 
engagement  to  repair  under  their  contract 
with  the  defendants. 

This  was  an  action  brought  by  the 
plaintiffs  to  recover  from  the  defendants 
rent  for  the  hire  of  certain  railway  wag- 
gons. The  facts  of  the  case  are  suffi- 
ciently stated  in  the  judgment  of  the 
Lord  Chief  Justice. 

A.  Wills  (Forbes  with  him),  for  the 
plain tiffs. — The  arrangement  entered  into 
between  the  Park  gate  Company  and  the 
plaintiffs  was  a  beneficial  one  so  far  as 
regards  the  winding-up  of  the  former 
company  was  concerned,  and  was  there- 
fore clearly  within  the  powers  of  the 
liquidator  (see  Companies  Act,  1862,  25 
&  26  Vict.  c.  89),  ss.  95,  131.  There 
was  no  new  contract  set  up  between  the 
Parkgate  Company  and  the  defendants, 
neither  was  there  anything  in  the  shape 
of  novation  or  alteration  between  the 
contracting  parties.  The  authorities  that 
will  doubtless  be  relied  upon  on  the  other 
side  are  inapplicable  to  a  case  like  the 
present,  where  personal  performance  is 
not  of  the  essence  of  the  contract.  They 
cited  Brice  v.  Bannister  (1). 

A.  L.  Smith  (Arthur  Charles  and  King- 
don  with  him),  for  the  defendants. — The 
defendants  are  released  from  all  liability 
under  this  contract  on  two  grounds ;  first, 
by  reason  of  the  voluntary  liquidation  of 
the  Parkgate  Company  and  the  proceed- 
ings thereunder ;  and,  secondly,  by  the 

(1)  47  Law  J.  Eep.  CP.  722;  Law  Rep.  3 
Q.B.  D.  569. 
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assignment  of  the  contract  and  surrender 
of  the  repairing  stations  to  the  plaintiffs. 
The  liquidator  by  the  assignment  of  the 
contract  has  elected  not  to  go  on  with  it. 
It  may  be  that  a  voluntary  liquidation 
will  not  of  itself  terminate  a  contract  of 
this  kind,  but  if  the  liquidator  elects  to 
discontinue  the  contract,  he  can  no  longer 
say  that  he  is  ready  and  willing  to  per- 
form  his  obligation  under  the  contract  to 
the  defendants.  The  Parkgate  Company 
have,  by  its  proceedings,  incapacitated 
themselves  to  fulfil  their  obligations  to 
the  defendants  as  regards  the  keeping  of 
the  waggons  in  repair,  and  they  have  no 
right,  without  the  consent  of  the  defen- 
dants, to  substitute  a  third  party  in  their 
stead.  See  Bobson  v.  Drummond  (2), 
which  was  approved  of  in  Humble  v. 
Hunter  (3).  "It  is,"  as  Patteson,  J., 
remarks  in  Robson  v.  Drummond  (2), 
"in  substance  a  case  where  a  person 
having  made  a  contract  in  his  own  name, 
attempts  to  back  out  of  it,  and  transfer 
it  to  a  third  person,  which  he  had  no  right 
to  do."  See  also  Boulton  v.  Jonet  (4).  As 
regards  the  right  to  sue  under  the  Judi- 
cature Act,  1873,  s.  25,  sub-sect.  6,  it  is 
contended,  that  in  order  that  the  contract 
may  be  assignable  there  must  be  a  debt 
due  from  the  defendant  to  the  assignor 
where  nothing  is  to  be  done  but  receive 
the  money. 

Wills  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was,  on 
the  13th  of  January,  1880,  delivered  by 

Cockbuen,  C.J.— This  was  an  action 
brought  by  the  plaintiffs  to  recover  rent 
for  the  hire  of  certain  railway  waggons, 
alleged  to  be  payable  by  the  defendants 
to  the  plaintiffs,  or  one  of  them,  under 
the  following  circumstances  : — 

By  an  agreement  in  writing  of  the 
10th  of  February,  1874,  the  Parkgate 
Waggon  Company  let  to  the  defendants, 
who  are  coal  merchants,  fifty  railway 
waggons  for  a  term  of  seven  years,  at  a 
yearly  rent  of  600Z.  a  year,  payable  by 
equal  quarterly  payments.    By  a  second 

(2)  2  B.  &  Ad.  303. 

(3)  12Q.B  Rep.  310;  17  Law  J.  Rep.  Q.B.  350. 

(4)  2  Hurl.  &  N.  564 ;  27  Law  J.  Rep.  Eich. 
117.  F 


agreement  of  the  13th  of  June,  1874,  tl 
company  in  like  manner  let  to  the  defe 
dants  fifty  other  waggons,  at  a  year 
rent  of  625 1.,  payable  quarterly  like  tl 
former.  Each  of  these  agreements  co 
tained  the  following  clause :  "  The  ownei 
their  executors,  or  administrators,  will 
all  times  during  the  said  term,  except 
herein  provided,  keep  the  said  waggo 
in  good  and  substantial  repair  and  wor 
ing  order,  and  on  receiving  notice  fro 
the  tenant  of  any  want  of  repairs,  ai 
the  number  of  the  waggons  requiring 
be  repaired  and  the  place  or  places  whe 
it  or  they  then  is  or  are,  will,  with  i 
reasonable  despatch,  cause  the  same 
be  repaired  and  put  into  good  workii 
order." 

On  the  24th  of  October,  1874,  t 
Parkgate  Company  passed  a  resol 
tion,  under  the  129th  section  of  t 
Companies  Act,  1862,  for  the  volunta 
winding-np  of  the  company.  Liquidate 
were  appointed,  and  by  an  order  of  t 
Chancery  Division  of  the  High  Court 
Justice,  it  was  ordered  that  the  windin 
up  of  the  company  should  be  continu 
under  the  supervision  of  the  Court. 

By  an  indenture  of  the  1st  of  Api 
1878,  the  Parkgate  Company  assign 
and  transferred,  and  the  liquidators  co 
firmed  to  the  British  Company  and  thi 
assigns,  among  other  things,  all  sums 
money,  whether  payable  by  way  of  rei 
hire,  interest,  penalty  or  damage,  th 
due,  or  thereafter  to  become  due,  to  t 
Parkgate  Company,  by  virtue  of  the 
contracts  with  the  defendant,  togeti 
with  the  benefit  of  the  two  contracts  ai 
all  the  interest  of  the  Parkgate  Compa 
and  the  said  liquidators  therein ;  t 
British  Company,  on  the  other  ban 
covenanting  with  the  Parkgate  Compa: 
"to  observe  and  perform  such  of  t 
stipulations,  conditions,  provisions  ao 
agreements  contained  in  the  said  contra 
as,  according  to  the  terms  thereof,  we 
stipulated  to  be  observed  and  performed 
the  Parkgate  Company."  Ontheexecnti 
of  this  assignment  the  British  Compa 
took  over  from  the  Parkgate  Compa: 
the  repairing  stations,  which  had  pi 
viously  been  used  by  the  Parkgate  Coi 
pany  for  the  repair  of  the  waggons  1 
to  the  defendants,  and  also  the  staff 
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kmen  employed  by  the  latter  company 
securing  such  repairs.  It  is  expressly 
id  that  the  British  Company  have 
3  been  ready  and  willing  to  execute, 
have,  with  all  due  diligence,  executed 
lecessary  repairs  to  the  said  waggons, 
i,  however,  they  have  done  under  a 
ial  agreement  come  to  between  the 
ies  since  the  present  dispute  has 
;n,  without  prejudice  to  their  re- 
tive  rights. 

i  this  state  of  things  the  defendants 
rted  their  right  to  treat  the  contract 
it  an  end,  on  the  ground  that  the 
:gate  Company  had  incapacitated 
lselves  from  performing  the  contract, 
,  by  going  into  voluntary  liquidation ; 
udly,  by  assigning  the  contracts  and 
ig  up  the  repairing  stations  to  the 
ish  Company,  between  whom  and  the 
adants  there  was  no  privity  of  con- 
and  whose  services,  in  substitution 
those  to  be  performed  by  the  Park- 
Company  under  the  contract,  they, 
lefendants,  were  not  bound  to  accept. 
Parkgate  Company  not  acquiescing 
lis  view,  it  was  agreed  that  the  facts 
Id  be  stated  in  a  special  case  for  the 
ion  of  this  Court,  the  use  of  the 
gons  by  the  defendant  being  in  the 
awhile  continued  at  a  rate  agreed 
etween  the  parties,  withont  prejudice 
ither,  with  reference  to  their  respec- 
rights. 

le  first  ground  taken  by  the  defen. 
s  is,  in  our  opinion,  altogether  unten- 
in  the  present  state  of  things,  what- 

it  may  be  when  the  affairs  of  the 
pany  shall  have  been  wound  up,  and 
company  itself  shall  have  been  dis- 
;<1  under  the  111th  section  of  the 
Pending  the  winding-up,  the  com- 
r  is  by  the  effect  of  sections  95  and 
kept  alive,  the  liquidator  having 
3r  to  carry  on  the  business,  "so  far 
nay  be  necessary  for  the  beneficial 
ling-up  of  the  company,"  which  the 
inued  letting  of  these  waggons,  and 
■eceipt  of  the  rent  payable  in  respect 
lese,  would  we  presume  be. 
'hat  would  be  the  position  of  the 
ies  on  the  dissolution  of  the  company 

unnecessary  for  the  present  purpose 
tnsider. 

le  main  contention  on  the  part  of  the 


defendants,  however,  was  that,  as  the 
Parkgate  Company  had,  by  assigning  the 
contracts,  and  by  making  over  their 
repairing  stations  to  the  British  Company, 
incapacitated  themselves  to  fulfil  their 
obligation  to  keep  the  waggons  in  repair, 
that  company  had  no  right,  as  between 
themselves  and  the  defendants,  to  substi- 
tute a  third  party  to  do  the  work  they 
had  engaged  to  perform,  nor  were  the 
defendants  bound  to  accept  the  party  so 
substituted  as  the  one  to  whom  they  were 
to  look  for  peformance  of  the  contract ; 
the  contract  was  therefore  at  an  end.  The 
authority  principally  relied  ou  in  support 
of  this  contention  was  the  case  of  Robson 
v.  Drummond  (2),  approved  of  by  this 
Court  in  Humble  v.  Hunter  (3).  In 
Robton  v.  Drummond  (2),  a  carriage  hav- 
ing been  hired  by  the  defendant  of  one 
Sharp,  a  ooachmaker,  for  five  years,  at  a 
yearly  rent,  payable  in  advance  each  year, 
the  carriage  to  be  kept  in  repair  and 
painted  once  a  year  by  the  maker — Robson 
being  then  a  partner  in  the  business,  but 
unknown  to  the  defendant — on  Sharp 
retiring  from  business  after  three  years 
had  expired,  and  making  over  all  interest 
in  the  business  and  property  in  the  goods 
to  Robson,  it  was  held  by  Lord  Tenterden 
that  the  defendant  could  not  be  sued  on 
the  contract  on  the  ground  that  "the 
defendant  might  have  been  induced  to 
enter  into  the  contract  by  reason  of  the 
personal  confidence  which  he  reposed  in 
Sharpe,  and  therefore  might  have  agreed 
to  pay  money  in  advance,  for  which  rea- 
son the  defendant  had  a  right  to  object 
to  its  being  performed  by  any  other  per- 
son ;  "  and  by  Littledale,  J.,  and  Parker, 
J.,  on  the  additional  ground  that  the 
defendant  had  a  right  to  the  personal 
services  of  Sharp,  and  to  the  benefit  of 
his  judgment  and  taste,  to  the  end  of  the 
contract. 

In  like  manner,  where  goods  are 
ordered  of  a  particular  manufacture,  an- 
other, who  has  succeeded  to  his  business, 
cannot  execute  the  order,  so  as  to  bind 
the  customer,  who  has  not  been  made 
aware  of  the  transfer  of  the  business,  to 
accept  the  goods.  The  latter  is  entitled 
to  refuse  to  deal  with  any  other  than  the 
manufacturer  whose  goods  he  intended 
to  buy.    For  this  Boution  v.  Jones  (4)  is 
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a  sufficient  authority.  The  case  of  Bobson 
v.  Drummond  (2)  comes  nearer  to  the 
present  case,  but  is,  we  think,  dis- 
tinguishable from  it.  We  entirely  concur 
in  the  principle  on  which  the  decision 
in  Robson  v.  Drummond  (2)  rests,  namely, 
that  where  a  person  contracts  with  an. 
other  to  do  work  or  perform  service,  and 
it  can  be  inferred  that  the  person  em- 
ployed has  been  selected  with  reference 
to  his  individual  skill,  competency  or 
other  personal  qualification,  the  ina  bility 
or  unwillingness  of  the  party  so  employed, 
to  execute  the  work  or  perform  the  ser- 
vice, is  a  sufficient  answer  to  any  demand 
by  a  stranger  to  the  original  contract  for 
the  performance  of  it  by  the  other  party, 
and  entitles  the  latter  to  treat  the  con- 
tract at  an  end,  notwithstanding  that  the 
person  tendered  to  take  the  place  of  the 
contracting  party  may  be  equally  well 
qualified  to  do  the  service.  Personal 
performance  is  in  such  a  case  of  the  es- 
sence of  the  contract  which,  consequently, 
cannot  in  its  absence  be  enforced  against 
an  unwilling  party.  But  this  principle 
appears  to  us  inapplicable  in  the  present 
instance,  inasmuch  as  we  cannot  suppose 
that  in  stipulating  for  the  repairs  of  these 
waggons  by  the  company — a  rough  de- 
scription of  work  which  ordinary  work- 
men conversant  with  the  business  would 
be  perfectly  able  to  execute — the  defen- 
dants attached  any  importance  to  whether 
the  repairs  were  done  by  the  company  or 
by  anyone  with  whom  the  company  might 
enter  into  a  subsidiary  contract  to  do  the 
work.  All  that  the  hirers,  the  defendants, 
cared  for  in  their  stipulation  was  that  the 
waggons  should  be  kept  in  repair :  it  was 
indifferent  to  them  by  whom  the  repairs 
should  be  done.  Thus,  if,  without  going 
into  liquidation,  or  assigning  these  con- 
tracts, the  company  had  entered  into  a 
contract  with  any  competent  party  to  do 
the  repairs,  and  so  had  procured  them  to 
be  done,  we  cannot  think  that  this  would 
have  been  a  departure  from  the  terms  of 
the  contract  to  keep  the  waggons  in  re- 
pair. While  fully  acquiescing  in  the 
general  principle  just  referred  to,  we 
must  take  care  not  to  push  it  beyond 
reasonable  limits.  And  we  cannot  but 
think  that,  in  applying  the  principle,  the 
Court  of  Queen  s  Bench  in  Bobson  v. 


Drummond  (2)  went  to  the  utmost  length 
to  which  it  can  be  carried,  as  it  is  difficult 
to  Bee  how,  in  repairing  a  carriage  when 
necessary,  or  painting  it  once  a  year, 
preference  would  be  given  to  one  coach- 
maker  over  another.  Much  work  is  con- 
tracted for,  which  it  is  known  can  only  be 
executed  by  means  of  sub- contracts ; 
much  is  contracted  for  as  to  which  it  is 
indifferent  to  the  party  for  whom  it  is  to 
be  done,  whether  it  is  done  by  the  im- 
mediate party  to  the  contract,  or  by  some 
one  on  his  behalf.  In  all  these  cases  the 
maxim  qui  facit  per  alium  facit  per  se 
applies. 

In  the  view  we  take  of  the  case,  there- 
fore, the  repair  of  the  waggons,  under- 
taken and  done  by  the  British  Company 
under  their  contract  with  the  Parkgate 
Company,  is  a  sufficient  performance  by 
the  latter  of  their  engagement  to  repair 
under  their  contract  with  the  defendants. 
Consequently,  so  long  as  the  Parkgate 
Company  continues  to  exist,  and,  through 
the  British  Company,  continues  to  fulfil 
its  obligations  to  keep  the  waggons  in 
repair,  the  defendants  cannot,  in  our 
opinion,  be  heard  to  say  that  the  former 
company  is  not  entitled  to  the  perform- 
ance of  the  contract  by  them,  on  the 
ground  that  the  company  have  inca- 
pacitated themselves  from  performing 
their  obligations  under  it,  or  that,  by 
transferring  the  performance  thereof  to 
others,  they  have  absolved  the  defendants 
from  further  performance  on  their  part. 

That  debt  accruing  due  under  a  con- 
tract  can,  since  the  passing  of  the  Judi- 
cature Acts,  be  assigned  at  law  as  well  as 
equity,  cannot  since  the  decision  in  Brice 
v.  Bannister  (1)  be  disputed.  We  are 
therefore  of  opinion,  that  our  judgment 
must  be  for  the  plaintiffs  for  the  amount 
claimed. 

Judgment  for  plaintiffs. 

Solicitors— Bell,  Brodrick  &  Gray,  agents  for 
Harrop  &  Hartop,  Botherham,  for  plaintifft; 
Mark  Shephard,  for  defendants. 
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I  f  williams  (petitioner)  v.  the 
^  I      MAYOR,  Ac.,  or  TENBY  (re- 

(_  spondents). 

licipal  Election  Petition — Conditions 
ent — Notice  of  Presentation — Cor- 
Practices  {Municipal  Elections)  Act, 
35  $  36  Vict.  e.  60),  s.  13. 

section  13  of  the  Corrupt  Practices 
cipal  Elections)  Act,  1872,  the  foU 
provisions  shall  have  effect  with 
ce  to  the  presentation  of  a  petition : — 
A  petition  may  be  presented  by  four 
re  voters,  Src.  Second.  A  petition 
be  presented  within  twenty-one  days 
'.he  day  on  which  the  election  was 
\*c.  Third.  At  the  time  of  present- 
petition,  or  ■within  three  days  after- 
the  petitioner  shall  give  security,  Sco. 
i.  Within  Jive  days  after  the  pre- 
on  of  a  petition  the  petitioner  shall 
n  the  respondent  a  notice  of  the  pre- 
on  and  of  the  nature  of  the  proposed 
y,  and  a  copy  of  the  petition : — 
d,  that  these  provisions  were  condi- 
trecedent  to  the  right  to  try  a  petition. 

iosed  motion. 

petitioner  had  presented  a  peti. 
mder  section  13  of  the  Corrupt 
ces  (Municipal  Elections)  Act,  1872, 
id  omitted  to  serve  on  the  respond- 
notice  of  the  presentation  and  of 
iture  of  the  proposed  security,  in 
ance  with  section  13,  sub-sec.  4 
The  respondents  took  out  a  sum- 
at  chambers  calling  on  the  peti- 
to  shew  cause  why  the  petition 
not  be  taken  off  the  file,  on  the 
Is — first,  that  the  above  section 
>t  been  complied  with  ;  second,  that 
i davit  of  the  time  and  manner  of 
;  of  the  notice  of  presentation  of 
;tition  and  of  the  nature  of  the 
ted  security  had  been  filed  with  the 
•  in  accordance  with  rule   2  of 

5  &  36  Vict.  c.  60.  b.  13.  The  following 
>djs  shall  have  effect  with  reference  to  the 
atiun  of  a  petition  complaining  of  an  undue 

Within  five  days  after  the  presentation  of 
on  the  petitioner  shall  in  the  prescribed 
serve  on  the  respondent  a  notice  of  the 
it  ion  and  of  the  nature  of  the  proposed 
,  and  a  copy  of  the  petition." 


Additional  General  Rules,  1875,  made 
for  the  effectual  execution  of  the  Corrupt 
Practices  (Municipal  Elections)  Aot,  1872 
(2).  It  was  admitted  that  these  condi- 
tions had  not  been  complied  with,  and 
the  petition  was  thereupon  ordered  by 
Lopes,  J.,  to  be  struck  off  the  file.  Against 
this  decision  the  petitioner  now  appealed. 

The  Solicitor- General  (Sir  H.  Oiffard) 
(Biron  with  him),  for  the  petitioner,  con- 
tended that  the  conditions  of  section  13 
were  directory  and  not  imperative,  and 
though  it  was  necessary  that  the  petition 
be  duly  presented  in  the  first  instance, 
yet  that  the  remaining  conditions  were 
merely  machinery  for  facilitating  the 
trial  of  the  petition,  and  that  a  strict 
compliance  with  those  subsequent  con- 
ditions was  not  necessary. 

/.  Cunningham,  for  the  respondents, 
was  not  called  upon. 

Grove,  J. — I  am  of  opinion  that  the 
order  of  my  brother  Lopes  was  right. 
Section  13  enacts  certain  provisions  with 
reference  to  the  presentation  of  a  peti- 
tion— first,  the  petition  is  to  be  presented 
either  by  four  or  more  electors,  so  that 
an  election  presented  by  three  persons 
would  not  be  sufficient ;  second,  it  shall 
be  presented  within  twenty-one  days, 
evidently  a  condition  precedent,  which 
it  is  admitted  could  not  be  dispensed 
with  then ;  third,  within  three  days  the 
petitioner  shall  give  security  for  costs, 
which  also  seems  to  me  to  be  a  condition 
precedent,  for  I  cannot  distinguish  be- 
tween a  matter  of  rime  and  a  matter  of 
security :  one  is  as  important  as  the 
other;  and  if  the  statute  is  imperative 
as  to  days,  it  is  equally  so  as  to  security. 
So  also  with  respect  to  the  fourth  pro- 
vision. The  object  of  these  conditions  is 
to  forward  the  trial  of  a  petition,  and 
prevent  it  from  being  kept  hanging  over. 
It  would  be  unreasonable  to  hold  one 

(2)  Additional  General  Rules  made  pursuant  to 
the  Parliamentary  Elections  Act,  1 868 : — 

"2.  The  petitioner  or  his  agent  shall,  imme- 
diately after  notice  of  the  presentation  of  a  peti- 
tion, and  of  the  nature  of  the  proposed  security 
shall  have  been  served,  file  with  the  master  an 
affidavit  of  the  time  and  manner  of  service 
thereof." 


826 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


[N. 


Williams  v.  Mayor,  $e.  of  Tenby,  CP. 

condition  to  be  directory  and  the  other 
imperative ;  and  if  we  were  to  carve  ont 
what  is  directory  and  what  peremptory 
we  should  involve  the  parties  in  great 
difficulties.  The  conditions  appear  to 
me  to  be  peremptory,  and  as  the  peti- 
tioner has  not  complied  with  them,  the 
order  of  my  brother  Lopes  must  be 
affirmed,  and  the  petition  taken  off  the 
file. 

Lopes,  J.,  concurred. 

Judgment  for  the  respondents, 
with  costs. 


Solicitors — Norris,  Aliens  &  Carter,  for  petitioner; 
Parkers,  agents  fop  G-wynne  &  Stokes,  Tenby, 
for  respondents. 
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THE  WHALET  BRIDGE  CALICO 
PRINTING  COMPANY  (LIMITED) 
V.  GREEN. 


Company — Promoter — Agreement  for 
Sale — Principal  and  Agent — Profit  by 
Promoter — Undivided  Contract — Commis- 


sion. 


The  defendant  purchased  certain  calico 
printing  works  and  premises  for  15,000Z. 
These  were  afterwards  conveyed  to  the 
plaintiff  company  by  the  defendant  and  8. 
for  20,000Z.,  the  defendant  having  previ- 
ously purported  to  sell  the  premises  to  S.for 
that  sum  by  a  sham  contract  intended  to  be 
used  for  the  purpose  of  the  negotiations  with 
the  company.  The  defendant  made  an 
agreement  with  8.,  which  existed  at  the  date 
of  the  incorporation  of  the  company,  by 
which  8.  was  to  have  8,000Z.  out  of  the 
purchase-money  paid  by  the  plaintiff  com- 
pany. The  defendant  and  8-  were  at  the 
time  of  the  sale  promoters  of  the  company, 
and  the  directors,  who  were  in  fact  nominees 
of  the  defendant  and  8.,  knew  that  the  de- 
fendant had  previously  purchased  the  pro- 
perty for  15,0001.:— 

Held,  by  Bowen,  J.,  on  further  con- 
sideration, that  the  plaintiff  company  was 
entitled  to  enforce  against  the  defendant 
the  secret  agreement  to  pay  over  3,0O0Z.  to 
Smith  so  far  as  it  remained  still  unexecuted, 


upon  the  ground  that  the  contract  with 
must  under  the  circumstances  be  treated 
a  contract  made  for  the  profit  of  the  phi 
tiff  company. 

This  was  an  action  tried  by  Bowen, , 
at  the  Manchester  Summer  Assizes,  18/ 
and  reserved  for  further  consideration. 

The  facts  and  arguments  sufficiently  a 
pear  in  the  judgment. 

Charles  Russell,  Herschell,  and  Fren 
(on  Nov.  26),  for  the  plaintiffs. 

Ambrose  and  Gouldthorp,  for  the  defe 
dants. 

Cur.  adv.  vuli. 

The  following  judgment  was  (on  Ja 
12,  1880)  delivered  by 

Bowen,  J. — This  is  an  action  broug 
by  the  Whaley  Bridge  Calico  Printii 
Company  (Limited)  against  Robert  El 
Green,  the  vendor  to  the  company  of  ct 
tain  works  and  premises.  John  Smith 
defendant  joined  in  the  issue,  did  not  a 
pear  to  defend,  and  the  present  questi 
arises  wholly  between  the  defends 
Green  and  the  company. 

In  or  about  May,  1876,  the  defends 
Green  purchased  certain  calico  printi: 
works  and  premises  situate  at  Whal 
Bridge,  near  Buxton,  for  the  sum 
15,000?.  The  defendant  John  Smith  w 
the  manager  in  Mr.  Green's  employme 
at  the  time,  and  various  negotiations  to 
place  between  Green  and  Smith  as  to  t 
working  of  the  premises  for  Green  hii 
self,  and  as  to  their  resale  to  some  co; 
pany.  Ultimately,  on  the  13th  of  Octob 
1876,  the  plaintiff  company  was  incorj 
rated  for  the  purpose  of  purchasing  a 
working  these  works,  and  on  the  2nd 
February,  1877,  the  premises  were  cc 
veyed  to  the  company  by  Smith  a 
Green  for  the  sum  of  20.000Z.,  Gre 
having  previously  purported  to  sell  t 
premises  to  Smith  for  20,000/.  by  a  c< 
tract  of  the  19th  of  September,  which  t 
jury  found  was  a  sham  contract,  a 
which  (if  a  sham  contract)  was  obvioui 
intended  to  be  used  for  the  purpose  of  t 
negotiations  with  the  company. 

The  immediate  question  in  the  prese 
case  turns  upon  the  following  findings 
the  jury  : — 
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rhat  Green  was  a  promoter  of  the 
tny  from  the  29th  of  August, 
rhat  before  the  2nd  of  February 
)ard  of  directors  knew  that  Green 
jreviously  purchased  the  property 
,0001.  only. 

rhat  at  the  date  of  the  incorporation 
i  company  there  was  an  agreement 
en  Smith  and  Green  that  Smith 
1  have  3.000Z.  out  of  the  purchase- 
f  paid  by  the  plaintiff  company, 
was  agreed  that  the  Court  should 
power  to  draw  all  further  inferences 
t. 

)  first  claim  put  forward  on  behalf 
1  plaintiff  company  was  to  have  re- 
d  to  them  the  5.000Z.,  the  difference 
en  the  20,0002.  purchase-money  and 
rice  at  which  Groen  himself  had 
it. 

is  claim,  in  my  opinion,  cannot  be 
ned.  The  company  bought  with 
eyes  open  as  to  the  price.  They 
Green  had  in  fact  given  only  15,000Z. 
le  works.  A  fraud  was  no  doubt 
ised  upon  them  in  respect  of  the 
ict  of  the  19th  of  September,  assum- 
le  finding  of  the  jury  to  be  correct ; 
is  clear  that  Green  and  Smith  in- 
I  the  company  to  suppose  that  there 
genuine  contract  of  sale  for  20,000Z., 
which  Smith  had  become  the  pur- 
r.  In  reality,  this  contract  was  a 
sham,  and  Green,  by  the  agreement 
ed  to  in  the  last  finding  of  the  jury, 
irranged  with  Smith  to  pay  him 
3.000Z.  oat  of  the  20.000Z.  purchase- 
j.  It  is  true  that  the  property  in  ques- 
ppears  upon  the  evidence  to  be  fully 
20,OOOZ.,  but  this  does  not  prevent 
le  made  of  the  sham  contract  from 
g  been  fraudulent.  In  any  action 
;ceit  based  on  this  ground,  a  jury 
perhaps  have  assessed  at  3,000Z. 
images  recoverable  by  the  company 
it  Smith  and  Green,  should  the  jury 
thought  that  this  sham  contract  in- 
die company  to  give  3,000Z.  more 
,hey  otherwise  need  have  done. 
}  plaintiffs,  however,  have  not  asked 
mages  to  be  assessed  in  this  manner. 

they  desire  is  to  enforce  against 
i  the  secret  agreement  to  pay  over 
'..  to  Smith,  upon  the  ground  that 
sire  entitled  to  treat  this  contract 


with  Smith  as  made  for  the  profit  of  the 
plaintiff  company  and  not  for  Smith. 

The  relief  afforded  by  equity  to  com- 
panies against  promoters,  who  have  sought 
improperly  to  make  concealed  profits  out 
of  the  promotion,  is  only  an  instance  of 
the  more  general  principle  upon  which 
equity  prevents  the  abuse  of  undue  influ- 
ence and  of  fiduciary  relations.  The  term 
promoter  is  a  term,  not  of  law,  but  of 
business,  usefully  summing  up  in  a  single 
word  a  number  of  business  operations 
familiar  to  the  commercial  world  by 
which  a  company  is  generally  brought 
into  existence.  In  every  case  the  relief 
granted  must  depend  on  the  establish- 
ment of  such  relations  between  the  pro- 
moter and  the  birth,  formation  and 
floating  of  the  company  as  render  it  con- 
trary to  good  faith  that  the  promoter 
should  derive  a  secret  profit  from  the 
promotion.  A  man  who  carries  about  an 
advertising  board  in  one  sense  promotes 
a  company ;  but  in  order  to  see  whether 
relief  is  obtainable  by  the  company,  what 
is  to  be  looked  to  is  not  a  word  or  name, 
but  the  acts  and  the  relations  of  the  par- 
ties. In  the  present  instance,  Green  and 
Smith  agreed  to,  and  did  bring  out  the 
present  company  for  the  purpose  of  pur- 
chasing the  chemical  works  and  premises 
on  their  own  terms.  The  board  of  direc- 
tors consisted  of  their  nominees,  and  in 
order  to  make  the  purchase  run  more 
smoothly  a  sham  contract  of  purchase  was 
on  the  19th  of  September  flashed  before 
the  eyes  of  the  directors,  as  if  it  were  a 
real  contract,  by  both  Smith  and  Green. 
The  relation  in  which  Smith,  by  these 
acts,  placed  himself  towards  the  company 
is  one  in  which  equity  will  not  allow  him 
to  retain  any  secret  advantage  for  himself. 
He  had  a  perfect  right  to  agree  with 
Green  that  he  should  be  remunerated  to 
the  extent  of  3,000Z.,  provided  such  agree- 
ment was  made  with  the  knowledge  and 
assent  of  the  company.  But  the  company 
have  a  clear  right  to  treat  all  profit  made 
by  Smith  out  of  such  transaction  as  pro- 
fit belonging  to  them,  and  it  was  hardly 
disputed,  and  in  my  opinion  cannot  suc- 
cessfully be  denied,  that  if  Green  had 
actually  paid  the  3,000Z.  to  Smith,  Smith 
might  be  compelled  to  pay  over  to  the 
company  the  clear  profit  left  after  deduct- 
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ing  what  he  had  expended  in  the  promo- 
tion. Bat  it  is  said  that  the  contract 
cannot  be  enforced  against  Green  so  far 
as  it  remains  still  unexecuted  ;  that  there 
is  no  instance  which  can  be  found  in  the 
books  in  which  a  company  has  been 
allowed  to  recover  for  its  own  benefit  on 
a  similar  unexecuted  contract ;  and  that, 
as  Smith  could  not  enforce  against  Green 
a  contract  based  on  an  illegal  considera- 
tion, so  neither  can  the  company. 

This  objection  seems  to  me  unfounded. 
There  is,  in  the  first  place,  nothing  illegal 
in  the  contract  that  Smith  should  receive 
3,000Z.  out  of  the  sale,  provided  it  was 
not  to  be  kept  secret  from  the  company 
when  the  company  was  induced  to  nego- 
tiate for  the  purchase.  It  is  said,  indeed, 
that  the  agreement  for  the  3,00OZ.  was 
anterior,  in  date  to  the  beginning  of  the 
promotion  of  this  particular  company. 
This  may  have  been  so ;  but  the  agree- 
ment, as  the  jury  have  found,  was  con- 
tinued and  applied  to  the  formation  of 
this  particular  company.  As  soon  as 
Smith  and  Green  formed  the  company 
and  nominated  its  board,  it  became  their 
duty,  in  my  opinion,  to  inform  the  com- 
pany of  this  private  arrangement  between 
them.  Thereupon  the  company  might 
either,  at  its  option,  decline  the  proposed 
purchase  or  accept  it,  claiming  the  benefit 
of  Smith's  bargain,  or  might,  if  they 
thought  it  reasonable,  sanction  the  agree- 
ment and  allow  Smith  to  retain  the  profit 
himself.  The  company  cannot  be  worse 
off  because  the  existence  of  this  contract 
was  concealed  from  them.  The  contract, 
it  is  true,  has  not  been  as  yet  fully  exe- 
cuted ;  but  nothing  remains  to  be  done 
under  it  except  the  payment  of  money, 
and  the  right  to  this  is  a  profitable  right, 
of  which  the  company  are  entitled  to  in- 
sist on  availing  themselves.  It  does  not 
lie  in  Green's  mouth  to  say  that  his  own 
bargain  with  Smith  was  a  fraudulent  one 
and  therefore  cannot  be  enforced :  Allegam 
turpitudinem  suam  non  est  audiendus.  In 
order  to  recover  against  Green,  the  com- 
pany do  not  indeed  require  to  prove  that 
Green  was  fraudulent.  It  is  enough  to 
shew  that  this  is  a  pro6t  coming  to  their 
agent  to  the  benefit  of  which  they  are  en- 
titled. It  is  not,  perhaps,  every  contract 
which  a  cestui  que  trust,  even  under  simi- 


lar circumstances,  could  in  this  manner 
enforce.  In  many  unexecuted  contracts 
the  principal  could  not  substitute  himself 
in  the  agent's  place,  as  the  person  for 
whose  benefit  the  contract  was  to  be  per- 
formed, without  altering  substantially  the 
character  of  the  contract.  But  where 
nothing  has  to  be  done  under  the  contract 
but  payment  of  money  to  the  agent,  I 
think  that  the  principal,  under  circum- 
stances such  as  these,  is  entitled  to  stand 
in  the  agent's  shoes  and  compel  a  payment 
of  money  directly  to  himself. 

It  has  been  contended,  on  behalf  of  the 
defendants,  that  neither  in  the  statement 
of  claim  nor  at  the  trial  was  relief 
sought  on  this  ground  ;  and  it  was  further 
urged  that  it  was  too  late  for  the  plaintiff 
company  to  insist  on  suing  Green  for  the 
3,000?.,  inasmuch  as  before  action  brought 
Smith  had  himself  brought  an  action 
against  Green  in  his  own  name,  and  had 
received  already  two  snms  of  400J.  each 
from  Green  under  the  agreement — one 
sum  prior  to  the  action,  one  sum  as  part 
of  the  terms  on  which  he  had  agreed  to 
abandon  it.  The  defendants'  counsel 
further  urged  that  the  settlement  of  this 
action  between  Green  and  Smith  had 
been  effected  with  the  knowledge  of  the 
plaintiff  company,  and  that  it  would  be 
inequitable  to  allow  the  plaintiff  company 
now  to  sue  Green.  It  is  true  the  plain- 
tiff's right  to  enforce  against  Green  the 
payment  of  the  3,000Z.  was  not  a  point 
made  distinctly  at  the  trial  before  the 
final  speech  of  the  plaintiff's  counsel ; 
but  it  was  made  then,  and  made  without 
objection,  by  the  defendant's  counsel. 
And  the  course  taken  at  the  trial  by 
consent  of  all  parties  was  to  leave  cer- 
tain specific  questions  of  fact  to  the  jury, 
and  to  reserve  all  other  inferences  of 
fact  for  the  Court.  It  appears  to  me  that 
the  plaintiffs  cannot  now  be  precluded 
from  insisting  on  shaping  their  claim  as 
the}'  have  done  before  me,  and  on  the  best 
opinion  that  I  can  form  on  the  materials 
and  correspondence  before  me,  the  plain- 
tiff company  never  authorised,  or  sanc- 
tioned, or  acquiesced  in  any  settlement 
between  Smith  and  Green  which  ought 
now  to  preclude  them  from  bringing  this 
action. 

The  advisers  of  the  company  were  no 
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aware  that  Smith  was  suing  on  an 
1  agreement  of  this  kind,  but  they 
ed  to  believe  by  Green  that  no  such 
aent  existed.  I  think  that  they  are 
d  still  to  call  on  Green  to  pay  over 
.,  which  is  the  balance  payable  to 
mpany  after  deducting  the  800Z.  al- 
received  by  Smith,  and  to  have 
red  up  to  them  the  bill  for  l,0O0Z., 
gotiation  of  which  is  sought  to  be 
ned. 

plaintiffs  therefore  must  have 
ent  for  1 ,200Z.  ^rith  costs,  and  an 
tion  against  the  negotiation  of  the 
mpled  with  an  order  that  the  bill 
ivered  up  to  them  to  cancel. 

Judgment  for  plaintiff e. 

rs— Clarke,  Woodcock  &  Ryland.  agents 
.  A.  &  J.  Grundy  &  Co.,  Bury,  Lancashire, 
laintifi  ;  Dangerfield  &  Blythe,  agents  for 
ill  St  s.,n.  -Manchester" for  defendants. 


rHK  QUEEN'S  BENCH  DIVISION.] 
7,  28.  >      THE  QUEEN  V.  SHEWABD. 

x  10.  J 

iorari — Lands  Glauses  Consolidation 
Vict.  c.  \Pi — Time  for  setting  aside 
if  ion  under — Compensation — Head 

im  not  objected  to. 

ihvay  company  having  the  power  to 
and$  eompulsorily,  gave  a  notice  to 
wler  the  Lands  Clauses  Act,  where- 
,e  claim  for  compensation  came  be- 
iury  and  the  under-sheriff  for  assess- 
On  the  hearing  the  claimant  claimed 
ntitled  to  compensation,  for,  among 
Jungs,  the  remainder  of  his  land  not 
briny  rendered  unfit  for  his  business, 
>  objection  to  this  claim  or  the  evi- 
\n  support  of  it  was  raised  by  the 
l  company,  and  it  was  left  by  the 
heriff  to  be  considered  by  the  jury, 
juisition  and  finding  were  signed  on 
[h  of  February,  and  the  claimant 
is  costs  and  was  paid  them  on  the 
April  without  any  objection.  Ab- 
roi..  49.— Q.B.,  OP  &  Exch. 


B. 

stract  of  title  was  furnished  and  requisitions 
thereon  answered  and  the  draft  assignment 
prepared.  As  the  company  did  not  pay  the 
amount  awarded  a  writ  was  issued  by  the 
claimant,  wliereupon  on  the  21  st  of  July, 
the  company  obtained  a  rule  for  a  certiorari 
to  bring  up  and  quash  the  inquisition  on 
the  ground  of  want  of  jurisdiction,  the 
claimant  not  having  been  entitled  to  com- 
pensation on  tlie  above-mentioned  liead  of 
claim: — Held,  that  the  company  were  too 
late,  and  that  the  Court  would  not  in  their 
discretion  issue  a  writ  of  certiorari. 

As  a  rule  a  certiorari  to  quash  an  in- 
quisition taken  under  the  Lands  Clauses 
Act  will  not  be  granted  after  the  expiration 
of  a  time  equal  to  that  allowed  for  setting 
aside  an  award  made  under  the  same  Act. 

This  was  a  rule  for  a  certiorari  to  bring 
up,  for  the  purpose  of  its  being  quashed, 
an  inquisition  nnder  the  Lands  Clauses 
Act,  by  which  the  amount  of  damages 
was  found,  to  which  Mr.  Sheward  was 
entitled  by  reason  of  some  of  his  land 
having  been  taken  for  the  St.  John's 
Wood  Extension  Railway,  and  the  injury 
thereby  occasioned  to  his  business  as  a 
trainer  of  horses  by  the  severance. 

The  claimant  was  the  leaseholder  of  a 
large  farm  which  was  laid  out  in  steeple- 
chase courses  and  otherwise  adapted  and 
used  for  the  training  and  breaking  of 
horses.  He  there  carried  on  the  business 
of  a  trainer  of  horses  until  December, 
1875,  when  he  received  from  the  railway 
company  the  usual  notice  to  treat  for  a 
part  of  the  land.  The  question  of  the 
amount  of  compensation  came  in  due 
course  under  the  Lands  Clauses  Act  be- 
fore the  under-sheriff  of  Middlesex  and  a 
jury  for  assessment.  On  the  hearing 
Mr.  Sheward  claimed  for  his  interest  in 
the  land  taken  by  the  company,  also  for 
the  loss  on  the  necessary  sale  of  his  stock 
and  also  for  the  consequential  injury  to 
his  business,  he  stating  that  he  should  be 
obliged  to  give  up  his  business,  which, 
owing  to  the  proximity  of  the  railway, 
could  not  there  be  carried  on  any  longer. 
No  objection  was  taken  by  the  company 
to  any  of  these  heads  of  claim,  and  evi- 
dence having  been  given,  the  jury,  on 
the  19th  of  February,  1879,  found  a  ver- 
dict for  the  claimant  for  6,000/.  After 
2U 
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freqnent  applications  to  be  paid  that 
amount,  Mr.  Sheward  brought  an  action 
against  the  company  to  recover  it,  and 
the  company,  by  way  of  defence  to  such 
action,  set  up  on  the  29th  of  July,  1879, 
the  invalidity  of  the  inquisition. 

On  the  21st  of  July,  however,  the 
company  had  applied  for  and  obtained  a 
rule  nisi  for  a  certiorari  to  quash  the 
inquisition  on  the  ground  that  it  included 
compensation  for  things  in  respect  of 
which  the  jury  had  no  jurisdiction  to  give 
compensation,  against  which  now  on  the 
27th  of  February— 

Sir  Henry  James  and  Biron  shewed 
cause. — It  is  admitted  that  a  head  of 
claim  was  pnt  forward  and  gone  into 
which  ought  not  to  have  been — Ricket  v. 
The  Metropolitan  Railway  Oompany  (1), 
bnt  as  no  objection  was  taken  at  the  time, 
the  Court  will  not  now  quash  the  in- 
quisition. If  it  is  said  that  by  reason  of 
the  failure  of  jurisdiction  the  Court  must 
declare  the  inquisition  to  be  invalid,  it 
must  be  remembered  that  such  a  principle 
would  equally  apply  if  the  evidence  had 
been  admitted  by  the  company  on  pur- 
pose in  order  to  upset  the  finding  if  un- 
favourable. It  would  be  contrary  to 
justice  to  allow  a  party  to  stand  by  with- 
out objecting,  and  then  afterwards  to 
bring  his  objection  forward.  Here  every- 
thing was  finished,  the  costs  had  been 
taxed  and  paid,  abstract  of  title  had  been 
sent  and  the  assignment  prepared.  It  is 
like  the  admission  of  evidence  at  Nisi 
Prius  without  objection — Robinson  v. 
Davies  (2),  The  Queen  v.  The  Commis- 
sioners of  the  South  Holland  Drainage  (3). 

The  inquisition  here  has  been  acted 
on,  and  as  jurisdiction  could  have  been 
given  by  consent,  it  must  be  taken  that 
here  it  was  so  given. 

Then  the  writ  of  certiorari  is  not  of 
right,  it  is  discretionary,  and  this  is  just 
the  case  where  it  should  not  be  granted. 
There  must  be  some  period  at  which  an 
enquiry  of  this  sort  should  be  held  to  be 
closed. 

(1)  36  Law  J.  Rep.  Q.B.  205;  Law  Rep.  4 
A  pp.  175. 

(2)  49  Law  J.  Rep.  Q.B.  21€. 

(3)  8  Ad.  &  E.  429 ;  8  Law  J.  Rep.  Q.B.  '64. 


SirH.  Giffard  (Solidtor-QMerdl),  (  J.  G. 
Hollviay  with  him),  in  support  of  the 
rule.  The  facts  in  this  case  are  simply 
this  that  the  sheriff's  jury  have  given 
damages  in  respect  of  a  matter,  for  which 
they  had  no  right  to  give  any — no  ob- 
jection to  their  doing  so  was  taken  at  the 
time,  and  the  whole  proceeding  was  a 
mistake  common  to  both  sides.  It  is  not 
fair  to  say  that  it  was  all  the  fault  of  the 
railway  company.  The  other  side  were 
quite  as  much  to  blame.  It  must  be 
remembered  that  this  is  not  a  question  of 
the  admissibility  of  evidence.  The  evi- 
dence produced  was  all  admissible,  inas- 
much as  there  was  a  question  of  severance. 
It  is  not  till  we  come  to  the  use  made  of 
the  evidence  by  the  jury  that  anything 
went  wrong.  It  is,  therefore,  a  fallacy 
on  the  part  of  the  other  side  to  say  that 
^e  ought  to  have  objected  to  the  evi- 
dence being  tendered  ;  we  could  not  have 
done  so. 

The  writ  of  certiorari  is  doubtless  a 
writ  of  discretion,  but  will  not  the  Court 
think  this  a  case  for  its  exercise  ?  The 
utmost  that  can  bo  said  is  that  there  was 
a  mistake  by  both  parties.  Is  it  now  too 
late  for  the  Court  to  do  justice?  We 
cannot  raise  this  question  in  an  action — 
Mortimer  v.  The  South  Wales  Railway 
Oompany  (4),  we  are,  therefore,  driven 
to  ask  for  a  certiorari. 

[Lush,  J. — What  do  you  say  to  the 
case,  The  Queen  v.  The  Commissioners  of 
the  South  Holland  Drainage  (3)  P] 

There  there  was  a  wilful  intention  to 
deceive.  So  too  in  Rohinson  v.  Daoies  (2) 
and  in  all  the  cases  the  person  applying 
has  himself  induced  that  for  which  he 
asks  a  remedy. 

No  harm  has  been  done  to  Mr.  Sheward 
by  the  time  that  has  elapsed,  but  injustice 
has  here  been  done  to  the  railway  com- 
pany by  this  mistake. 

[Lush,  J. — Suppose  the  money  had 
actually  been  paid  over  ?  There  must 
be  a  moment  when  you  would  be  too 
late.] 

Most  of  the  delay  was  necessary,  and 
Mr.  Sheward  will  only  be  in  statu  quo. 

Cur.  adv.  vtdt. 

(4)  1  E.  &  B.  375  ;  '2S  Law  J.  Rep.  Q.B.  Iflfc 
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judgment  of  the  Court  (5)  was 
arch  10),  delivered  by 
istv,  J. — This  was  a  rule  moved 

the  21st,  and  issued  on  the  23rd 

1879,  calling  upon  Mr.  She  ward 
:w  cause  why  a  writ  of  certiorari 
not  issue  to  remove  into  this 
n  of  the  High  Court  of  Justice  an 
tion,  verdict  and  judgment  taken 
the  nnder-sherifF  of  Middlesex,  on 
:h,  loth,  18th  and  19th  of  February, 
touching  the  claim  to  compensation 
by  Mr.  Sheward,  whom  I  shall 
a-rds  call  the  claimant,  against  the 
lolitau  and  St.  John's  Wood  Rail- 
Jompany,  whom  I  shall  call  the 
ny,  in  respect  of  his  interest  in 
i  lands,  &c,  upon  the  groand  that 
try  assessed  compensation  upon 
Df  claim  upon  which  they  were  not 
i  by  law  to  do  so. 

facts  upon  which  the  company 
i  have  the  inquisition  removed  with 
w  to  its  being  quashed,  are  that  the 
Dt  had  a  leasehold  interest  in  cer- 
emises  at  Mapesbury  Farm,  Willes- 
n  which  he  trained  and  exorcised 
chase  horses  and  hunters,  and  the 
ny,  by  virtue  of  their  special  Act 

incorporated  the  Lands  Clauses 
idation  Act,  1845,  bad  the  power 
lsorily  to  take  part  of  the  pro- 
for  the  purposes  of  their  under- 
,  making  the  usual  compensation, 
cember,  1875,  the  company  gave 
lal  notice  to  treat  for  a  part  of  the 
nt's  premises,  and  the  question  of 
lount  of  compensation  to  be  paid 
3  company  came  on  to  be  tried 
the  under-sheriff  of  the  county  of 
»ex  and  a  jury,  on  the  days  I  have 
>ned.  In  the  result  the  jury  gave 
ict  for  the  claimant  for  6,000Z. 
claimant  contended  that  the  con- 
co  of  the  company  taking  part  of 
>perty  and  constructing  a  railway 
t  would  be  that  the  residue  would 
fit  for  his  business,  and  that  he 
be  compelled  to  sell  off  his  horses 
>rced  sale  and  relinquish  his  busi- 
ind  he  claimed  compensation,  not 
>r  his  interest  in  the  land  actually 

Lash.  J. ;  Miinistjr,  J.;  and  Boweu,  J. 


taken  from  him,  but  for  all  the  conse- 
quential injury  he  would  thus  sustain. 
A  great  deal  of  evidence  was  given  on 
both  sides  without  objection  as  to  the 
amount  of  the  loss  which  the  claimant 
alleged  he  would  sustain,  and  the  jury 
assessed  the  compensation  at  0,000/.,  in- 
cluding a  large  sum  for  loss  in  respect  of 
the  claimant's  business. 

The  inquisition  was  signed  on  the  19th 
of  February,  1879.  The  claimant  pro- 
ceeded in  due  course  to  tax  his  costs. 
The  taxation  was  completed  on  the 
1st  of  April,  and  on  the  '17th  of  April 
the  amount  for  which  the  allocatur  was 
given,  namely,  392Z.  12*.  2d.  was  paid 
without  any  objection  or  protest. 

The  company  having  required  an  ab- 
stract of  the  claimant's  title  to  be  fur- 
nished, it  was  famished  in  the  month  of 
May.  A  good  deal  of  correspondence 
passed  between  the  solicitors  respecting 
the  title,  and  requisitions  were  made 
by  the  company's  solicitors,  all  of  which 
were  answered  by  the  claimant's  solicitors. 
The  company's  solicitors  then  prepared 
the  draft  of  the  assignment  to  be  exe- 
cuted by  the  claimant,  and  on  the  3rd 
of  July  sent  it  to  the  claimant's  solicitors 
for  approval. 

In  that  draft  assignment  it  was  recited 
that  the  amount  of  the  purchase  money  and 
compensation  payable  in  respect  of  the 
premises  had  been  duly  ascertained  by  a 
jury  to  be  the  sum  of  6.000Z.  In  the 
coarse  of  the  correspondence  between 
the  solicitors,  the  claimant's  solicitors 
frequently  pressed  for  payment  of  the 
6,000Z.  In  particular  the  claimant's 
solicitors  on  the  28th  of  April  wrote  to 
the  company's  solicitors  saying  they  were 
instructed  to  press  for  the  immediate  pay- 
ment of  the  6,000Z.  with  interest,  in  an- 
swer to  which  the  company's  solicitors  on 
the  30th  of  April  acknowledged  the 
receipt  of  that  letter,  and  said,  "  If  you  will 
supply  us  with  abstract  of  title  we  will 
proceed  with  the  assignment  as  quickly 
as  possible."  On  the  2nd  and  3rd  of 
May  the  claimant  finding  it  impossible  to 
carry  on  his  business  of  a  horse-dealer 
and  trainer  on  the  part  of  the  premises 
not  taken  by  the  company,  sold  off  his 
plant  and  stock  of  horses.    On  the  12th 
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of  May,  the  claimant's  solicitors  sent  the 
abstract  of  title,  and  again  asked  for  pay- 
ment of  the  6.000Z. 

On  the  11th  of  June,  1879,  not  having 
received  the  6,0002.,  the  claimant's  so- 
licitors issued  a  writ,  specially  endorsed, 
for  the  recovery  of  the  amonnt,  and  sent 
it  to  the  company's  solicitors,  who  on  the 
13th  of  Jane  wrote  to  the  claimant's 
solicitors  as  follows : — 

"  We  return  writ  with  acceptance  of 
service  endorsed,  and  regret  that  yon 
should  have  thought  it  necessary  to  com- 
mence proceedings.  The  abstract  of  title 
is  now  with  our  counsel,  with  whom 
we  left  it  after  failing  to  obtain  the  pro- 
duction of  the  deeds  the  other  day,  and 
we  will  proceed  to  complete  the  pur- 
chase as  soon  as  possible.  There  will, 
thorefore,  be  no  occasion  for  any  further 
steps  under  the  writ." 

Further  correspondence  took  place  as 
to  the  title,  and  after  waiting  some  time 
the  claimant's  solicitors  proceeded  with 
the  action  for  recovery  of  the  6.000Z., 
and  on  the  29th  of  July  the  company  de- 
livered their  statement  of  defence,  by 
which  they,  for  the  first  time,  objected  to 
the  validity  of  the  inquisition,  save  that 
they  had,  without  notice  to  the  claimant, 
on  the  2l8t  of  July  applied  for  and  ob- 
tained the  present  rule  for  a  certiorari  to 
bring  up  the  inquisition  for  the  purpose 
of  quashing  it. 

The  question  is,  whether  under  these 
circumstances,  the  Court  should  make 
the  rule  absolute. 

On  behalf  of  the  company  it  is  contended 
that  the  Bum  assessed  includes  compen- 
sation for  things  in  respect  of  which  the 
jury  had  no  jurisdiction  to  give  com- 
pensation, and  that  consequently  it  is 
invalid. 

On  behalf  of  the  claimant  it  is  contended 
that  assuming  such  to  be  the  case,  the 
company  cannot  now  apply  to  have  the 
inquisition  quashed,  inasmuch  as  they  not 
only  made  no  objection  to  the  admissi- 
bility of  the  claim  on  the  evidence  in 
support  of  it  before  the  under-sheriff',  or 
to  the  summing  up  of  the  under-sheriff, 
but  they  have  acquiesced  in  the  inquisi- 
tion and  acted  upon  it,  and  allowed  five 
months  to  elapse  before  taking  any  pro- 
ceedings with  the  view  of  having  it 


quashed.  We  are  of  opinion  that  tl 
contention  of  the  claimant  is  well-founde 
It  is  discretionary  in  the  Court  in 
case  like  the  present,  whether  it  wi 
grant  a  certiorari — The  Queenv.  The  Coi 
missioners  of  South  Holland  Drainage  (3 
and  we  think  as  a  general  rule  a  oerti  re 
to  bring  up  an  inquisition  taken  und 
the  Lands  Clauses  Consolidation  A( 
1845,  for  the  purpose  of  quashing  i 
should  not  be  granted  after  the  expiratic 
of  the  time  allowed  for  setting  aside  si 
award  made  under  the  powers  of  tl 
same  Act.  That  time  had  elapsed 
the  present  case,  in  addition  to  whi< 
both  parties  had  in  the  interim  acquiesci 
in  and  acted  upon  the  inquisition.  Tl 
Solicitor- General  offered  on  the  part  oft' 
company  to  undertake  not  to  require  i 
payment  of  the  costs  in  the  event  of  il 
inquisition  being  qnashed,  and  to  subn 
to  any  other  terms  the  Court  might  thii 
it  right  to  impose,  but  we  are  of  opini< 
that  under  all  the  circumstances  tl 
Court  ought  not  to  interfere.  If  tl 
claimant  were  the  party  applying  for 
certiorari  on  the  ground  that  the  nude 
sheriff  had  excluded  some  head  of  dania 
which  was  properly  the  subject  of  coi 
pensation,  we  think  he  clearly  would  ha 
been  too  late,  having  received  the  cos 
and  acquiesced  so  long  in  the  inquisitio 
and  we  do  not  think  the  company  are 
any  better  position,  the  only  differen 
being  that  they  paid  instead  of  receivii 
the  costs. 

It  was  assumed  upon  the  argume 
that  t  he  jury  had  taken  into  consideratii 
and  assessed  compensation  for  matte 
which  were  not  properly  the  subject 
compensation.  We  have  looked  in 
the  short-hand  writer's  notes  of  t. 
proceedings  before  the  under-sheriff  ai 
of  his  summing  up,  and  without  expres 
ing  any  opinion  upon  the  point,  we  thii 
it  is  open  to  considerable  doubt  wheth 
the  jury  in  the  present  case  exceed 
their  jurisdiction,  having  regard  to  t 
law  as  laid  down  by  the  House  of  Lor 
in  the  case  of  The  Duke  of  Buccleuch 
The  Metropolitan  Board  of  Works  (6). 
that  case  the  distinction  was  taken  I 

(6)  41  Law  J.  Rep.  Exch.  137;  La*  Rep 
H.L.  118. 
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i  the  case  of  a  elaimnant  who  simply 
lains  of  annoyance  and  loss  caused 
ie  nse  of  a  railway  sanctioned  by  the 
nature,  and  that  of  a  person  like  the 
nt  claimant,  who  being  owner  of 
;rty  is  compulsorily  deprived  of  part 
for  a  purpose  which  subjects  him  to 
inoyance  and  loss  to  which  he  would 
otherwise  have  been  subject.  The 
e  of  Lords  decided  that  part  of  the 
's  land  having  been  taken  compul- 
r  for  the  purpose  of  making  the 
les  Embankment,  the  arbitrator  had 
;ht  to  take  into  consideration  and 
d  compensation  for  the  loss  of  pri- 
and  the  increase  of  dust  and  noise 
quent  upon  the  creation  of  the  em- 
mennt. 

the  present  case  the  claimant  in- 
l  before  the  under-sheriff  that  part 
s  land  having  been  taken  compul- 
r  for  the  purpose  of  making  a  rail- 
the  jury  had  a  right  to  take  into 
deration  and  to  award  compensation 
1  bis  conseqnential  loss  and  injury, 
ding  loss  sustained  by  reason  of  his 
eing  able  to  carry  on  his  business 
e  remainder  of  his  property, 
e  question  whether  that  contention 
well-founded  has  not  been  raised 
e  ns,  and  we  do  not  consider  it 
sary  to  have  it  argued  because  we 
[early  of  opinion  that  under  the  cir- 
tances  to  which  we  have  adverted, 
or  the  other  reasons  we  have  given, 
pplication  for  a  certiorari  is  too  late, 
hat  the  rule  ought  to  be  discharged 
costs. 

Rule  discharged  with  costs. 


r>rs — Allen  &  Son.  for  claimant ;  Burchelle, 
for  company. 
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[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Queen's  Bench  Division.) 

1880.       1  HAWKSLET   V.    BRADSHAW  AND 

March  22.  j  another.* 

Practice — Pleading  in  Action  for  Libel 
— Denial  and  Justification  of  Libel  and 
Payment  into  Oourt — Embarrassing  De- 
fence— Utiles  of  Court,  Order  XXVII. 
rule  1,  Order  XXX. 

In  an  action  for  libel  the  defendants 
pleaded  denial  and  justification  of  the  libel 
without  the  innuendo,  and  pleaded  alter, 
natively  an  apology  and  payment  into  Court 
of  40«.  as  amends : — 

Held  (reversing  the  judgment  of  the 
Queen's  Bench  Division),  that  these  de- 
fences could  be  pleaded  together,  and  that 
they  were  not  embarrassing  so  as  to  be 
liable  to  be  struck  out  under  Order  XXVII. 
rule  1.  of  the  Rules  of  Court. 

Appeal  from  the  Queen's  Bench  Divi- 
sion.   The  case  is  reported  ante,  p.  207. 

The  plaintiff  sued  the  defendants  for 
an  alleged  libel  which  appeared  in  a 
paper  printed  and  published  by  the  de- 
fendants. 

The  defendants  in  their  statement  of 
defence  denied  the  libel  and  the  innuendo, 
pleaded  a  justification  of  the  libel  omit- 
ting  the  innnendo,  and  alternatively  in 
paragraph  5  pleaded  an  apology  under 
Lord  Campbell's  Act  (6  &  7  Vict.  c.  96. 
s.  2),  and  in  paragraph  6  paid  into  Court 
the  sum  of  40s.  as  amends  for  the  injury, 
if  any,  sustained  by  the  plaintiff. 

The  plaintiff  applied  at  chambers  to 
have  the  payment  of  money  into  Court 
struck  out,  and  the  Master  made  an 
order  to  that  effect. 

The  defendants  appealed,  and  Field,  J., 
rescinded  the  order  of  the  Master.  On 
appeal  by  the  plaintiff  the  Divisional 
Court  reversed  the  decision  of  Field,  J., 
and  held  the  statement  of  defence  to  be 
embarrassing  and  so  liable  to  be  struck 
out  under  Order  XXVII.  rule  1  (1). 

The  defendants  appealed. 

*  Coram  Bramwell,  L.J. ;  Baggallay,  L.J. ;  and 
Thesiger,  L.J. 

(1)  Rules  of  Court,  Order  XXVII.  rule  1— 
"  The  Court  or  a  Judge  may  at  any  stage  of  the 
proceedings  allow  either  party  to  alter  his  state- 
ment of  claim  or  defence  or  reply,  or  may  order 
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Graham,  for  the  appellants. — The  ques- 
tion is  whether  a  defendant  may  plead 
payment  of  money  into  Court  along  with 
other  defences  in  answer  to  an  action  for 
libel.  By  Order  XXX.  (2)  provision  is 
made  for  payment  into  Court,  and  the 
defendant  can  under  that  order  "  ac- 
cept the  same  in  satisfaction  of  the  causes 
of  action  in  respect  of  which  it  is  paid  in." 
The  principle  which  was  laid  down  in 
Berdan  v.  Greenwood  (3)  applies  to  the 
present  case,  although  the  decision  in 
that  case  did  not  actually  include  cases 
of  libel,  but  rather  left  the  question  as  to 
such  cases  open.  This  plea  of  payment 
into  Court  is  in  fact  double,  it  is  made 
both  under  Lord  Campbell's  Act  (4)  and 
□nder  the  Judicature  Act ;  a  payment 
into  Court  under  the  Judicature  Act  is 
none  the  less  a  good  payment  because  an 
apology  is  pleaded  at  the  same  time. 
Since  this  statement  of  defence  was  de- 
livered, the  part  of  the  2nd  section  of 
Lord  Campbell's  Act  as  to  payment  into 
Court  has  been  repealed  (5),  and  now  an 
apology  has  become  a  mere  matter  of 
evidence. 

The  plaintiff  is  not  embarrassed  by 
such  pleading,  he  can  go  to  trial,  and  if 
the  amount  paid  in  is  not  sufficient  he 
will  get  damages  ultra.  The  Jndge  has 
power  over  the  costs  and  thus  no  hardship 
can  be  inflicted  on  the  plaintiff. 

Cave  and  Dunn,  for  the  plaintiff. — The 
5th  paragraph  of  the  statement  of  de- 
fence is  in  fact  a  plea  under  Lord  Camp- 
bell's Act  (4).  The  word  statute  is  men- 
tioned, and  the  6th  paragraph  could  not 
have  been  pleaded  alone.   It  was  decided 

to  be  struck  out  or  amended  any  matter  in  such 
statements  respectively,  which  may  be  scandalous 
or  which  may  tend  to  prejudice,  embarrass  or 
delay  the  fair  trial  of  the  action  ..." 

(2)  Order  XXX.  r.  1. — "  Where  any  action  is 
brought  to  recover  a  debt  or  damages,  any  de- 
fendant may  at  any  time  after  the  service  and 
before,  or  at  the  time  of  delivering  his  defence,  or 
by  leave  of  the  Court  or  a  Judge  at  any  later 
time,  pay  into  Court  a  sum  of  money  by  way  of 
satisfaction  or  amends.  Payment  into  Court  shall 
l>e  pleaded  in  the  defence,  and  the  claim  or  cause 
of  action  in  respect  of  which  such  payment  shall 
be  made  shall  be  specified  therein." 

(3)  47  Law  J.  Rep.  Exch.  628 ;  Law  Rep.  3 
Exch.  D.  261. 

(4)  6  &  7  Vict,  c  96.  s.  2. 

(.-,)  42  &  48  Vict.  c.  69.  Schedule,  part  2. 


in  O'Brien  v.  Ol&mwk  (t>)  that  a  spec 
plea  of  apology  and  of  payment  ii 
Court  under  Lord  Campbell's  Act  ( 
cannot  be  joined  with  a  plea  of  not  guii 
to  the  same  cause  of  action.  The  pi 
of  the  section  of  that  Act  which  allowi 
defendant  to  pay  money  into  Court  wi 
a  plea  of  apology  is  repealed  by  42  & 
Vict.  c.  59 ;  but  the  second  section  of 
&  9  Vict.  o.  75,  which  makes  it  compi 
sory  to  pay  money  into  Court  with 
apology  is  in  force,  so  that  the  paragra 
of  the  defence  containing  the  apolo 
could  not  have  been  pleaded  without  t 
payment  into  Court. 

[Bramwell,  L.J. — The  Judicature  A 
surely  makes  the  judgment  of  Parke,  ] 
in  O'Brien  v.  Clement  (6)  of  no  effect.] 

The  defence  is  also  embarrassing, 
is  pleaded  in  answer  to  the  whole  cat] 
of  action  upon  the  record,  the  libel 
justified  although  the  innnendo  is  ni 
but  this  innuendo  is   mere  surplusa 
now.  The  plaintiff  cannot  take  the  mon 
out  of  Court,  for  it  is  paid  into  Court 
satisfaction  of  the  claim,  and  must  so 
taken  oat  under  Form  6  of  Appendix 
the  justification  would  then  remain  i 
the  record  and  would  bo  substantial 
admitted. 

Moreover,  the  judgment  of  the  Dii 
sional  Court  is  an  exercise  of  discretio 
and  this  Court  will  not  overrule  a  di 
cretion  which  has  been  exercised  by  t 
Master  and  the  Divisional  Court  in  favo 
of  the  plaintiff — Watson  v.  Rodwell  (7 
Golding  v.  Tlus  Wharton  SaU  Works  (8) 

Bramwell,  L.J. — I  am  of  opinion  tb 
this  appeal  must  be  allowed.  I  thii 
that  the  case  is  concluded  by  anthorit 
and  that  the  case  of  Berdan  v.  Grec 
wood  (3)  is  in  point.  It  is  true  tb 
it  was  said  at  the  end  of  the  judgme 
in  that  case  that  there  might  be  son 
cases  in  which  where  "  actions  we 
brought  to  try  a  right  of  or  iu  respect 
property  which  is  denied,  or  to  establii 
character  which  has  been  assailed," 
would  be  improper  to  allow  payment  ini 

(6)  16  Mee.  &  W.  43.3  ;  15  Law  J.  Rep.  Exc 
286. 

(7)  47  Law  J.  Rep.  Chanc,  418  ;  Law  Rep. 
Ch.  D.  380. 

(8)  Law  Rep.  1  Q.15  D.  IJi. 
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t  concurrently  with  other  defences, 
he  Court  there  guarded  itself  against 
j  supposed  to  decide  that  question, 
10  decision  was  given  which  is  con- 
to  the  opinion  I  am  now  expressing, 
is  merely,  if  I  may  so  say,  a  natural 
trudent  reservation  of  judgment  on 
joint,  and  it  cannot  be  construed  as 
;  an  expression  of  opinion  that  such 
tement  of  defence  as  the  one  which 
e  now  considering  cannot  be  pleaded, 
ree  with  the  decision  in  Berdan  v. 
wood  (3),  and  I  am,  of  course, 
d  by  it.  I  will  not,  therefore,  say 
ling  more  on  the  power  which  a 
dant  has  of  setting  up  concurrently 
defences  as  these ;  it  is  clear  that  he 
he  power. 

iow  consider  the  question  which  has 

raised  under  Order  XXVII.  (1). 

of  opinion  that  this  defence  does 
:ome  within  that  Order.    I  think 

!n •  argument  for  the  respondent  on 
mi m  is  founded  on  a  misapprehen- 
That  order  is  not  equivalent  to  an 

that  if  a  defence  places  the  plaintiff 
>osition  of  difficulty,  it  is  therefore 

struck  out.  If  reference  be  made  to 
imtext  it  will  be  seen  that  it  cannot 

that.  Kale  1  says  that  statements  of 
ce  may  be  struck  out  which  are 
udalous,  or  which  may  tend  to  pre- 
embarrass  or  delay  the  fair  trial  of 
;tion." 

w  this  defence  does  not  prejudice 
laintiff  within  the  meaning  of  that 
It  may  embarrass  the  plaintiff  in 
sense,  that  from  the  nature  of  his 
t  may  make  him  doubt  as  to  what 
lght  to  do,  and  how  he  ought  to 
with  it.  But  so  might  other  de- 
3,  as  for  instance  if  the  Statute  of 
ations  were  pleaded  alone ;  for  a 
iff  might  be  uncertain  whether  a 
nent  on  which  he  relied  would  prove 
lent  to  dispose  of  that  defence, 
it  may  be  that  this  plea  was  em- 
ssing  to  this  plaintiff,  but  still  it  is 
mbarrassing  within  the  meaning  of 
•  XXVII.  (1),  it  is  embarrassing 
se  of  the  nature  of  the  plaintiff's 
but  it  is  not  embarrassing  apart 
that,  nor  apart  from  that  case  diffi- 
or  him  to  deal  with. 


Then  as  to  the  expediency  of  allowing 
such  a  defence  as  this,  I  think  it  is  ex- 
pedient. Suppose  that  a  plaintiff  sues  a 
defendant  for  having  killed  his  horse  by 
negligence,  and  says  that  the  horse  was 
worth  100Z.  The  defendant  denies  that  he 
is  liable  at  all,  but  says  also,  that  if  he  is 
liable,  still  the  horse  was  only  worth  51. ;  he 
is  willing  to  pay  that  amount  into  Court, 
and  willing,  if  he  can,  to  avoid  litigation, 
but  he  is  determined  to  deny  his  liability 
if  the  larger  sum  is  claimed.  Is.  there 
anything  incongruous  in  his  being  allowed 
to  do  so  P  I  think  not.  The  same  prin- 
ciple applies  to  a  case  of  libel.  A  de- 
fendant may  deny  the  libel,  he  may  deny 
that  he  wrote  it  or  that  it  bears  the.  con- 
struction put  upon  it,  but  he  may  also  be 
willing  to  pay  a  sum  of  money,  say  5l.t 
rather  than  have  to  litigate.  I  do  not 
see  why  he  should  not  do  so.  Where 
is  the  objection  P  It  surely  exists  only  in 
the  nature  of  the  plaintiff's  case.  In  the 
present  case  I  see  no  difficulty.  Suppose, 
to  put  it  in  the  abstract,  that  a  plaintiff 
thinks  the  libel  is  a  serious  one,  then  he 
treats  with  contempt  the  sum  of  40«. 
paid  into  Court,  he  joins  issue  on  both 
the  defences,  the  denial  and  the  amount 
paid  into  Court,  and  at  the  trial  his  case 
is  put  before  the  jury  as  a  case  in  which 
the  sum  paid  into  Court  was  in  fact  a 
further  insult,  and  the  jury  are  invited  to 
mark  their  sense  of  such  a  defence.  Or  a 
plaintiff  may  not  consider  the  libel  serious 
and  may  think  that  40s.  is  sufficient,  he 
then  accepts  that  sum  and  so  the  cause 
is  at  an  end.  That  is  desirable,  and  in  such 
a  case  one  would  be  inclined  to  say  that 
the  cause  of  action  was  a  trumpery  one 
and  that  the  action  should  not  have  been 
brought.  But  there  may  be  a  sort  of 
tertium  quid  when  a  plaintiff  brings  his 
action  not  to  recover  damages  but  to 
clear  his  character.  Then  in  such  a  case 
if  the  defendant  states  that  the  libel  is 
true  and  also  pays  40s.  into  Court,  it  is 
asked  what  can  the  plaintiff  do  ?  The 
plaintiff  does  not  want  damages,  but  he 
goes  to  trial  and  claims  to  vindicate  his 
character  and  to  have  a  verdict,  unless 
an  apology  is  made  in  Court  and  40.?. 
more  given  him  so  as  to  carry  costs.  It 
is,  I  think,  plain  that  the  difficulty  arises 
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from  the  nature  of  the  plaintiff's  case 
and  not  from  the  nature  of  the  defence 
set  up. 

The  defendant  indeed  is  the  person 
who  is  embarrassed  ;  an  action  is  brought, 
he  does  not  really  know  whether  he  is 
liable  or  not,  whether  what  has  been 
written  is  a  libel  or  not.  Is  he  then  to 
apply  to  strike  ont  the  statement  of 
claim  as  embarrassing,  because  he  does 
not  know  what  to  do  ?  Surely  not,  he 
then  pleads  a  justification  and  also  pays 
something  into  Court  in  case  the  plea  of 
justification  should  not  be  proved. 

I  desire  to  imitate  the  prudence  shewn 
in  Berdan  v.  Greenwood  (3),  and  I  do  not 
wish  to  lay  down  any  hard  and  fast  rule ; 
but  I  may  say  that  I  think  it  is  almost 
always  reasonable  that  such  a  defence 
as  this  should  be  allowed.  There  may  be 
cases  where  difficulties  stand  in  the  way 
of  allowing  such  a  defence,  as,  for  in. 
stance,  where  a  plaintiff  claims  a  right  of 
property  ;  but  even  then  I  think  that  the 
plaintiff's  course  is  clear,  especially  re- 
membering the  control  which  the  Judges 
have  over  costs.  If  in  any  case,  where  a 
defence  denying  or  justifying  has  been 
set  up  in  addition  to  a  payment  into 
Court,  a  jury  fails  in  a  proper  case  to 
give  proper  damages,  I  think  it  is  clear 
what  the  Judge  ought  to  do,  and  clear 
therefore  what  he  would  do  with  regard 
to  the  costs.  I  think  this  appeal  must  be 
allowed,  because  it  is  reasonable  that  a 
defendant  should  be  allowed  to  pay  money 
into  Court,  and  at  the  same  time  be 
allowed  to  deny  the  allegations  contained 
in  the  plaintiffs  statement  of  claim. 

Bag c. allay,  L.J. — I  am  of  the  same 
opinion.  I  think  that  Berdan  v.  Greenwood 
(3)  applies,  and  that  the  principle  of  that 
case  is  correctly  represented  in  the  first 
part  of  the  marginal  note,  and  that,  as  a 
general  rule,  a  defendant  may,  by  his 
statement  of  defence,  deny  the  plaintiff's 
causes  of  action,  and  at  the  same  time 
plead  payment  into  Court  in  respect  of 
the  whole  or  any  part  of  them. 

We  are  bound  by  the  principle,  and  I 
think  it  is  a  correct  principle  and  de- 
cision. It  is  true  that  there  may  be 
exceptions,  as  was  said  both  in  the  judg- 
ment of  Thesiger,  L.J.,  and  in  that 


of  Cotton,  L.J.,  in  Berdan  v.  Green- 
wood (3),  and  no  doubt  libel  was  men- 
tioned as  a  case  in  which  difficulties 
might  arise,  and  in  which  it  might  be  im- 
proper as  a  matter  of  practice  to  allow 
the  defence  of  payment  into  Court  con- 
currently with  other  defences;  but  no 
general  rule  as  to  any  exception  was  there 
laid  down,  and  the  general  principle 
Ought  to  be  applied.  I  do  not  think  that 
the  plaint  iff  can  bo  in  any  way  embar- 
rassed by  such  a  statement  of  defence 
as  this,  whereas  the  defendant  would  be 
much  embarrassed  if  he  were  debarred 
from  denying  the  libel  and  also  paying  a 
sum  of  money  into  Court. 

It  has  been  urged  that  this  is  a  case  in 
which  the  Divisional  Court  has  exercised 
its  discretion,  and  it  is  said  that  the 
Court  of  Appeal  will  not  interfere  with 
that  discretion.  Two  cases  were  cited  to 
us  on  that  point,  but  it  will  be  found  that 
the  discretion  exercised  in  the  cases  of 
Watson  v.  Rodwell  (7)  and  GoltJing  v. 
The  Wharton  Saltworks  Company  (8)  was 
different,  it  was  a  discretion  as  to  the  in- 
dividual circumstances  of  the  case,  but 
that  is  not  the  kind  of  discretion  which 
has  been  exercised  in  this  case.  Here  the 
discretion  has  been  exercised,  regard 
being  had  to  an  abstract  principle  and  not 
to  the  especial  circumstances  of  the  case. 
The  Lord  Chief  Justice  said  that  he  made 
the  observation  as  to  the  embarrassing 
nat  ure  of  a  defence  "  not  with  reference 
to  this  particular  case,  but  with  reference 
to  cases  of  libel  in  general,"  so  that  the 
discretion  which  has  been  exercised  in 
the  Queen's  Bench  Division  was  a  dis- 
cretion as  to  a  general  principle ;  and 
that  kind  of  discretion  we  are  bound  to 
review  and,  if  necessary,  to  revise. 

Thesiger,  L.J. — I  agree  that  this  ap- 
peal must  be  allowed.  Berdan  v.  Qnen 
wood  (3)  lays  down  the  general  principle, 
and  the  only  question  is  whether  this 
case  comes  within  an  exception  to  that 
rule.  It  is  clear  from  the  judgments  in 
the  Divisional  Court  that  the  decision 
here  proceeded  on  a  general  principle  as 
to  a  particular  class  of  cases,  and  we  have 
to  consider  whether  the  exception  to  the 
general  principle  which  that  decision 
seeks  to  establish  is  well  founded  or  not. 
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in  v.  Greenwood  (3),  not  to  repeat 
was  there  said,  was  based  on  a  no- 
s  intelligible  to  laymen  as  to  lawyers, 
when  a  man  is  threatened  with  an 
i  unless  he  is  prepared  to  pay  a  sum 
nded,  it  is  but  reasonable  that  he 
d  be  allowed  to  pay  a  sum  of  money 

0  stop  that  action,  and  that  he  should 
le  to  do  so  and  yet  not  be  obliged  to 
t  the  cause  of  action.  It  may  be 
nable  that  he  should  deny  the  right 
e  plaintiff*  to  bring  an  action  against 
and  yet  it  may  be  reasonable  that  he 
d  think  it  worth  while  to  pay  some- 
■  in  order  to  avoid  the  expense  of 
tion.  It  is  true  that  the  principle 
litherto  been  applied  especially  to 
as  of  contract,  but  it  applies  equally 
defendant  in  an  action  of  libel,  and 
uestion  is,  whether  the  position  of  a 
tiff  in  an  action  for  libel  is  so  pecu- 
is  to  make  his  case  an  exception  to 
;eneral  rule.    I  do  not  think  that  it 

mey  may  be  paid  into  Court  with 
r  defences  in  two  states  of  circum- 
;es.  What  embarrassment  is  there  to 
plaintiff  in  either?  In  the  first 
the  defendant  says  that  he  has  not 
ed  the  plaintiff ;  but  adds  that  if  he 
he  pays  a  certain  sum  into  Court  as 
ids.  There  is  no  repetition  of  the 
;  there  is  also  no  assent  by  the  de- 
mt  to  the  fact  of  his  having  libelled 
>laintiff,  so  that  if  the  plaintiff  takes 
noney  out  of  Court  he  does  not  leave 
le  record  any  imputation  on  his  cha- 
ir. If  the  sum  paid  in  is  sufficient  is 
t  reasonable  that  he  should  take  it 

1  ml  thus  pat'an  end  to  the  litigation  ? 
e  sum  paid  in  is  not  sufficient,  how 
le  plaintiff  embarrassed,  why  should 
)t  join  issue  upon  the  defence  ?  Only 
questions  would  arise  on  the  trial — 

whether  there  was  a  libel ;  and, 
adly,  whether  the  plaintifE  was  en- 
1  to  damages  beyond  the  sum  paid 
Court. 

r,  in  the  second  place,  money  may  be 
into  Court  along  with  a  plea  of  justi- 
ion.  If  the  justification  is  an  offensive 
Mention,  and  in  fact  an  aggravation 
ie  original  libel,  a  plaintiff  may  safely 
b  to  being  protected  by  the  Judge 
the  jury  before  whom  the  case  may 
Vol.  40  — Q.B.,  CP.  &  Exch. 


come.  If,  however,  the  libel  does  not 
contain  serious  imputations,  if  it  is  on 
the  border  line  between  libel  and  no  libel, 
such  a  case  surely  is  one  in  which  a  plain- 
tiff  should  accept  the  sum  paid  into  Court 
and  discontinue  the  action.  If,  however, 
he  does  not  think  the  amount  sufficient 
he  can  continue,  and  is  not  thereby  pre- 
vented from  trying  the  cause  if  he  think 
fit. 

It  has  been  urged  that  this  defence  is  a 
defence  pleading  an  apology  and  payment 
into  Court  under  Lord  Campbell's  Act 
(4).  Does  this  make  any  difference  ?  I 
think  that  the  defence  is  intended,  as  was 
suggested  by  the  appellant,  to  secure  for 
the  defendant  the  benefit  both  of  Lord 
Campbell's  Act  (4)  and  of  the  Judicature 
Act.  Assuming,  however,  that  the  de- 
fence was  a  defence  under  Lord  Camp- 
bell's Aot  (4)  I  do  not  think  that  the 
argument  for  the  plaintiff  is  thereby 
strengthened.  The  plea  under  that  Aot 
was  a  plea  in  addition  to  what  I  may  call 
the  Common  Law  plea  of  payment  into 
Court.  Such  a  plea  could  not  be  pleaded 
with  other  pleas  save  under  certain  con- 
ditions before  the  Judicature  Act,  but 
that  is  not  the  case  now,  as  may  be  seen 
from  the  case  of  Berdan  v.  Greenwood  (3). 
Either  way  the  rule  is  now  different  from 
what  it  was.  If  this  defence  comes  within 
Order  XXX.  (2),  Berdan  v.  Greenwood 
(3)  is  the  authority  for  it.  If  it  is  not  a 
defence  under  Order  XXX.  (2),  then  it 
comes  within  the  general  rule  introduced 
by  the  Judicature  Act,  that  several  de- 
fences may  be  pleaded  together  without 
leave,  and  a  plea  or  defence  is  no  less  a 
plea  because  it  is  a  statutory  plea  than  if 
it  is  what  may  be  called  a  Common  Law 
plea  or  defence. 

Judgment  reversed. 

Solicitors — Wansey  k  Bowen,  for  plaintiff;  Taylor, 
Hoare  &  Taylor,  agents  for  Bradshaw,  Not- 
tingham, for  defendant. 
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(Appeal  from  the  Queen's  Bench  Division.) 

"the  council  of  the  phar- 
1880.  macedtical   society  01 

Feb.  23,  25,       great   Britain  v.  the 
March  16.  '     London  and  provincial 

8UPPLY  ASSOCIATION,  LIMI- 
TED.* 

The  Pharmacy  Act,  1868  (31  32  Vict, 
c.  121),  88. 1,  15— Sale  of  Poisons  by  Un- 
qualified Persons — Keeping  open  Shop  for 
such  Sale — Application  of  Statute  to  Cor- 
porations. 

The  provisions  of  the  Pharmacy  Act, 
1868,  which  forbid  any  person  to  sell  or 
keep  open  shop  for  retailing,  dispensing  or 
compounding  of  poisons  unless  such  person 
shall  be  a  pharmaceutical  chemist  or  a 
chemist  and  druggist  within  the  meaning  of 
this  Act  do  not  apply  to  corporations,  as 
they  are  not  included  under  the  word  "per- 
son "  in  that  Act. 

So  held  by  the  Oourt  of  Appeal,  reversing 
the  decision  of  the  Queen's  Bench  Division. 

Appeal  from  the  Queen's  Bench  Divi- 
sion. The  case  is  reported  48  Law  J. 
Eep.  Q.B.  387. 

The  plaintiffs  sued  the  defendants  for 
penalties  for  having  Bold  poisons  and 
kept  open  shop  in  contravention  of  the 
Pharmacy  Act,  1868  (31  &  32  Vict.  c. 
121). 

The  defendant  company  was  formed  in 
1878,  and  was  then  registered  as  a  limited 
company  under  the  Companies  Acts.  W. 
Mackness,  a  shareholder  and  the  managing 
director,  is  not  a  duly  registered  pharma- 
ceutical chemist  or  a  chemist  and  druggist 
within  the  meaning  of  the  Pharmacy  Act, 
1868.  Another  shareholder,  Longmore, 
is  a  pharmaceutical  chemist  or  chemist 
and  druggist  within  the  meaning  of  that 
Act,  but  none  of  the  other  five  share- 
holders who  form  the  company  are  so 
qualified. 

The  company  took  over  the  grocery 
business  of  Mackness,  and  carry  on  the 
business,  amongst  other  departments,  of 
a  chemist  and  druggist,  and  keep  an  open 
shop  for  the  retailing,  dispensing  and 

*  Coram  Brain  well,  L.J. ;  Baggallay ,  L.  J. ;  and 
Thesiger,  LJ. 
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compounding  of  poisons  within  the  mea: 
ing  of  the  Pharmacy  Act,  1868.  Lou 
more,  with  the  help  of  his  qualified  a 
sistants,  attended  to  the  drug  departme: 
and  to  nothing  else. 

The  Queen's  Bench  Division  gave  jud; 
ment  for  the  plaintiffs,  holdiug  that  tl 
defendant  company  was  liable  to  tl 
penalties  imposed  by  31  &  32  Vict. 
121,  on  any  persons  selling  poisons  ai 
keeping  open  shop  for  the  retailing,  di 
pensing  or  compounding  of  poisons. 

The  defendants  appealed. 

A.  Wills  and  Finlay,  for  the  defendam 
— The  contention  on  behalf  of  the  a 
pellants  is  that  the  word  "  person " 
the  statute  under  consideration  (1)  dc 
not  include  corporation.  Reliance  w 
placed  by  the  plaintiffs  on  a  passage 
Coke  (2)  to  the  effect  that  the  word  pe 
son  ought  to  bear  its  natural  legal  mea 
ing  and  to  include  corporation.  It  w 
be  found  that  as  a  rule  the  word  "  persor 
when  used  in  a  statute  does  not,  unless 
be  expressly  provided  that  it  shall,  i 
elude  corporation,  and  that  will  be  foui 
to  be  especially  true  of  modern  Acts  a 
recent  legislation.  In  statutes  passed 
the  same  year  as  the  Act  now  under  co 
si  deration  it  will  be  found  that  the  Leg 
lature  has  inserted  a  provision  that  t 
word  person  shall  include  corporati 
when  it  has  desired  that  it  should  do  i 
As  instances  may  be  cited — The  Curra| 

(1)  31  &  32  Vict.  c.  121.  s  1,  enacts  that 1 
shall  bo  nn lawful  for  anj  person  to  sell  or  b 
open  shop  for  retailing,  dispensing  or  compoui 
ing  poisons,  or  to  assume  or  use  the  title  "chem 
and  druggist,"  or  chemist  or  druggist,  or  phan 
cistor  dispensing  chemist  or  druggist,  in  any  p 
of  Great  Britain,  unless  such  person  shall  b 
pharmaceutical  chemist  or  a  chemist  and  drugj 
within  the  meaning  of  this  Act,  and  be  registe 
under  this  Act.  .  .  . 

Section  15. — From  and  after  the  31st  day 
December,  1868,  any  person  who  shall  sell  orki 
an  open  shop  for  the  retailing,  dispensing  or  cc 
pounding  poisons,  or  who  shall  take,  use  or 
nibit  the  name  or  title  of  chemist  and  drugg 
or  chemist  or  druggist,  not  being  a  duly  registe 
pharmaceutical  chemist,  or  chemist  and  drugg 
or  who  shall  take,  use  or  exhibit  the  name  or  t: 
pharmaceutical  chemist,  pharmaceutist  or  ph 
macist,  not  being  a  pharmaceutical  chemist  .  . 
shall  for  every  such  offence  be  liable  to  pa; 
penalty  .  .  .  ." 

(2)  Coke  Inst.  II.  p.  722. 
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£ildare  Act  (3)  ;  the  Artisans  and 
aurers  Dwellings  Act  (4)  ;  the  Sea 
eries  Act  (5).  The  same  will  be 
id  to  be  true  of  later  Acts,  as  the 
ation  of  Rivers  Act  (6)  ;  the  Fisheries 
■ndment  Act  (7) ;  the  Roads  and 
iges  Act  (8);  the  Public  Health,  Ire- 
,  Act  (9).  It  was  expressly  provided 
he  rules  made  under  the  Judicature 
that  person  should  include  body  cor- 
tc  (10),  and  it  has  been  decided  that 
word  "  person  "  in  an  Act  empower- 
1  person  or  persons  "  to  sue  as  corn- 
informers  does  not  include  oorpora- 
— St  Leonard' $,  Bhorditch,  v.  Franklin 
The  Act  which  provided  that  male 
Id  mean  female,  singular  plural,  and 
ill  singular,  does  not  provide  that 
on  shall  include  corporation  (12).  It 
tear  that  the  word  "  person  cannot 
ide  corporation  in  many  sections  of 
ict,  as  in  section  3,  as  no  corporation 
been  registered ;  in  section  4,  for  a 
oration  cannot  be  of  full  age ;  in  sec- 
5,  for  no  corporation  had  been  ad- 
ed  pharmaceutical  chemists  ;  in  sec- 
6,  for  no  corporation  could  be 
lined  and  receive  a  certificate ;  in 
on  11,  for  there  were  not  certificates 
le  registrars  of  deaths  of  the  death 
jrporations ;  in  section  18,  for  no 
oration  was  at  the  time  of  the  passing 
le  Act  a  chemist  or  druggist, 
le  Act  prescribes  many  steps  to  be 
a  which  can  only  be  taken  by  an  in- 
lual ;  it  requires  things  to  be  done 
h  no  corporation  can  do ;  it  is,  there- 
reasonable  to  infer  that  it  was  not 
ided  to  apply  to  corporations, 
te  sale  is  effected  by  the  person  who 
illy  hands  the  thing  sold  over  the 
ter,  and  not  by  the  owner  of  the 
,  as  may  be  seen,  if  the  provisons  of 
Dn  17  are  considered.    Bay  nor d  v. 

31  &  32  Vict.  «.  60.  b.  2. 
31  &  32  Vict.  c.  130.  b.  3. 
31  &  32  Vict,  c  45.  8.  4. 

39  &  40  Vict.  e.  76.  b.  20. 

40  &  41  Vict.  e.  42.  b.  18. 

41  &  42  Vict,  c  51.  a.  3. 
41  &  42  Vict,  c  52.  s.  2. 

>  Rules  of  Court,  Order  LXIIL 

>  47  Law  J.  Rep.  CP.  727 ;  Law  Rep.  8 
>.  377. 

I  13  &  14  Vict.  c.  21.  a.  4. 


vpply  Astoc.  (Afp.),  Q.B. 

Chase  (13)  ;  Walker  v.  Richardson  (14)  ; 
Harrison's  Case  (15)  ;  the  Factors  Act, 
6  Geo.  4.  c.  94.  s.  2,  were  also  cited. 

The  Attorney -General  (Sir  J.  Holkor) 
and  L.  Smith,  for  the  plaintiffs. — The 
question  must  be  decided  on  the  Phar- 
macy Act  of  1868  and  not  by  the  analogy 
of  other  statutes,  where  interpretation 
clauses  containing  definitions  may  have 
been  inserted  ex  abundanti  cautela.  This 
statute  was  passed  for  the  protection  of 
the  public,  as  is  shewn  by  the  preamble, 
and  unless  it  applies  to  corporations  it 
will  be  possible  for  corporations  to  sell 
poisons  without  themselves  being  quali- 
fied or  without  their  keeping  a  qualified 
servant.  The  person  who  sells  within 
sections  1  and  15  (1)  is  the  person  who 
keeps  the  shop,  the  owner  of  the  business, 
the  master  and  proprietor,  who  derives 
the  profit,  and  who  ought  to  be  the  re- 
sponsible and  qualified  person.  It  is  true 
that  some  of  the  sections  of  the  Act  can- 
not be  said  to  be  applicable  to  corpora- 
tions, such  as  section  11,  as  to  the  regis- 
tration of  deaths ;  but  that  presents  no 
difficulty,  for  the  intention  of  the  statute 
and  the  theory  on  which  it  is  to  be  con- 
strued is  that  a  corporation  cannot  carry 
on  such  a  business  as  is  regulated  by  this 
Act. 

If  corporations  commit  torts  they  are 
liable  to  indictment,  and  therefore  they 
can  be  sued  in  an  action  for  penalties — 
The  Queen  v.  The  Birmingham  and 
Gloucester  Railway  Company  (16) ;  The 
Queen  v.  The  Great  North  of  England 
Railway  Company  (17) ;  Yarborough  v. 
The  Bank  of  England  (18). 

Wills,  in  reply. 

Cur.  adv.  vult. 

The  following  judgments  were  (on 
March  16)  read. 

Bramwell,  L.J. — I  am  of  opinion  that 
this  appeal  must  be  allowed.  I  think 
the  word  "  person  "  in  section  15  of  the 

(13)  1  Burr.  2. 

(14)  2Mee.&  W.  882. 
(16)  1  L.  C.  C.  180. 

(16)  11  Law  J.  Rep.  M.C.  134;  Law  Rep.  8 
Q.B.  223. 

(17)  16  Law  J.  Rap.  M.C.  16 ;  Law  Rep.  9  Q.B. 
816. 

(18)  16  East  6. 
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Pharmacy  Act,  1868,  does  not  include  a 
corporation.    That  the  word  "  person  " 
may  include  corporation  I  will  not  deny, 
though  at  the  same  time,  considering  the 
way  in  which  statutes  are  now  drawn, 
that  when  "  corporation  "  is  meant  it  is 
always  named,  at  least  that  there  is  no 
modern  instance  to  the  contrary,  that 
when  the  Legislature  made  a  general  in- 
terpretation clause  that  "person "  should 
he  male  and  female,  plural  and  singular, 
Ac,  it  did  not  include  "  corporation,"  I 
should  be  reluctant  to  hold  that  in  any 
particular  statute  "person"  included 
"corporation"  unless  there  was  strong 
reason  so  to  do.    In  this  case  there  is  in 
my  opinion  no  such  reason,  but  the  con- 
trary.   Sections  1  and  15  of  the  Act 
create  an  offence  and  provide  for  its 
punishment.  But  for  section  15  section  1 
would  create  a  misdemeanour  punishable 
by  indictment,  fine  and  imprisonment. 
But  offences,  certainly  offences  of  commis- 
sion, are  the  offences  of  individuals,  not  of 
corporations.    A  corporation  cannot  have 
the  mem  rea.    I  do  not  say  a  corporation 
cannot  be  guilty  of  an  offence  of  non- 
feasance, it  certainly  could  be,  and  it  has 
been  so  held  as  to  a  misfeasance;  but 
though  if  the  Legislature  pleased  it  might 
enact  that  a  corporation  should  in  a 
certain  event  be  taken  to  have  committed 
an  offence ;  the  presumption  is,  that  in 
speaking  of  offenders,  it  speaks  of  indi- 
viduals.   If  a  statute  were  to  say  that 
any  person  publishing  a  libel  should  be 
guilty  of  an  offence,  or  that  no  person 
should  publish  a  libel,  a  corporate  printing 
company  publishing  a  libel  would  not  be 
uilty  in  its  corporate  capacity,  but  the 
individuals   publishing  would   be  the 
offenders.    So,  for  instance,  as  to  the 
sale  of  beer  or  spirits.    No  doubt  if  there 
was  strong  reason  for  saying  "  person  " 
in  this  statute  meant  corporation,  one 
ought  so  to  hold.    As  for  example,  if  the 
mischief  to  be  prevented  could  not  be 
otherwise.    But  that  is  not  so  here,  for 
the  individual  offender  may  be  got  at.  If 
the  servant  or  shopman  of  a  corporation 
sells  poison,  not  being  a  pharmaceutical 
chemist,  and  registered  under  the  Act,  it 
will  be  no  answer  to  an  action  for  the 
penalty  to  say,  that  he  did  it  as  servant, 
whether  of  an  individual  or  a  corporation 


not  qualified.  If  the  act  is  in  itself  un 
lawful,  it  is  not  the  less  so  because  don 
as  servant.  If  it  would  be  lawful  becaus 
the  servant  was  qualified,  though  hi 
employer  was  not,  I  think  the  statute  i 
shewn  to  be  all  the  more  reasonable,  a 
in  that  case  a  corporation  is  on  the  sam 
footing  as  a  partnership,  and  there  is  n 
reason  why  it  should  not  be. 

It  may  be  asked,  how  is  the  "  keepin 
open  shop  "  to  be  reached  ;  the  servant 
do  not  keep  it  open.  No,  but  the  dire< 
tors  or  managers  do,  they  are  the  offendei 
in  that  case.  I  cannot  see  how  they  coul 
deny  that  they  kept  open  that  sho] 
They  do — they"  do  it  in  fact.  If  they  con 
mitted  a  public  nuisance  by  smell 
vapours  or  otherwise  in  the  preparatio; 
or  (if  supposable)  in  the  sale  of  the 
drugs,  they  and  not  the  corporatic 
would  be  indictable.  I  see  no  reasc 
then  for  including  corporation  in  tl 
word  "  person."  I  see  many  the  othi 
way.  It  is  remarkable  that  in  this  pa 
ticular  statute  "person"  never  includ 
corporation  in  any  other  section. 

It  is  manifest  that  "  persons  "in  tl 
preamble  keeping  open  shops,  and  "  pe 
sons  "  known  as  chemists  and  drnggisl 
means  individuals,  for  they  are  "  pe 
sons  "  who  it  is  expedient  should  posse 
a  competent  practical  knowledge  of  tin 
business. 

A  corporation  as  such  cannot  possess 
competent  practicalknowledge.  Thensu 
"  persons  "  are  to  be  examined.  It  is  m 
nifest  "  persons  "  there  does  not  inclu 
corporations,  why  should  it  in  section  . 
So  "  persons  "  in  section  3  who  have  be 
assistants  cannot  include  corporatioi 
Nor  the  "  person  "  in  section  4  who 
to  be  of  full  age.  Nor  the  "  persons  " 
section  6  who  had  been  admitted  pharm 
ceutical  chemists,  for  no  corporation  h 
been.  Nor  the  "  person  "  in  section 
for  a  corporation  never  could  have  a  ce 
tificate  of  competent  skill,  nor  the  "  p< 
son  "  in  section  10,  who  is  a  person  tb 
may  die.  In  short  "  person  "  in  no  oth 
section  of  this  Act  includes  corporation 

Further  than  this,  I  am  by  no  mea 
certain  that  the  statute  is  not  levelled 
the  individual  actually  acting,  and  n 
(at  least  in  all  cases),  at  his  employ< 
Who  would  bp  liable  under  section 
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impounding  medicines  of  the  British 
liaoopceia  otherwise  than  according 
i  formularies?  Sorely  the  actual 
n  compounding. 

jtion  16  supposes  there  may  be  a 
Bed  assistant  and  not  a  qualified 
nr.  Again,  section  17  which  spe- 
'  provides  that  for  certain  matters 
master  is  liable,  seems  to  suppose 
otherwise  he  would  not  be;  then 
>n  18  and  the  following  when  they 
the  word  "  person  "  clearly  do  not 
"  corporation."  There  is  this  ad  van  - 
as  I  have  said,  in  this  construction, 
it  does  not  exclude  a  corporation 
the  benefit  of  carrying  on  this  busi. 
nor  the  public  from  dealing  with 
.  It  is  not  needlessly  in  restraint  of 
i  as  it  otherwise  would  be,  at  least 
irectly.  If  it  does  indirectly  operate 
eclude  a  corporation  carrying  on  the 
i,  however  qualified  all  its  members 
be,  it  is  to  be  regretted,  but  there  is 
eed  for  making  "  person "  include 
>ration,  nor  for  creating  the  novelty 
corporate  offence.  It  only  would 
tte  against  a  corporation  as  it  would 
ist  a  partnership. 

rther,  how  is  this  the  act  of  the 
>ration  if  it  is  unlawful  ?  For  if  it  is, 

ultra  viret  of  the  directors.  An 
bant  hired  by  them  to  sell  these 
>ns  if  so  doing  is  unlawful  could 
tain  no  action  against  the  oorpora- 

they  would  have  a  good  defence, 
xmrse,  if  by  their  articles  of  asso- 
>n  poisons  are  expressly  to  be  sold, 

the  sale  would  not  be  ultra  vires ; 
hat  does  not  appear  in  this  case,  and 
1  events  the  possibility  is  a  reason 
ixing  the  individual  and  not  the  cor- 
bion. 

the  result,  considering  the  way  in 
h  modern  statutes  are  drawn,  that 
orations  are  specified  where  corpora- 
i  are  meant,  that  offences  are  wilful 
jhes  of  law  or  inattention  to  its 
nands,  and  so  the  act  of  the  indi- 
&1  offending,  that  there  is  no  reason 
lolding  corporations  to  be  within  the 

but  that  there  are  reasons  to  the 
rary,  and  that  in  no  other  section  of 
Act  does  "  persons  "  mean  corpora- 

I  am  of  opinion  it  does  not  in 
section. 


tply  Assoc.  (Jpp.),  Q.B. 

I  am  aware  that  the  penalty  is  recover- 
able by  plaintiff  in  the  County  Court 
(15  &  16  Vict.  c.  56) ;  but  the  sum  re- 
covered is  at  the  disposition  of  the  Crown 
(section  14),  and  it  is  a  penalty,  and  the 
act  is  an  "  offence,"  and  the  person  an 
"  offender." 

I  am  aware  also  that  there  is  ground 
for  saying  that  under  section  15  all  of 
several  partners  keeping  a  shop  must  be 
qualified,  though  none  attend,  and  the 
shopman  need  not  be  qualified.  If  so,  it 
may  be  said,  so  must  all  the  shareholders 
and  directors  of  a  corporation.  I  do  not 
know.  The  Act  may  have  a  more  limited 
meaning  and  be  more  reasonable.  If 
not,  still  this  furnishes  no  argument  in 
favour  of  "  person  "  meaning  corporation. 
But  anyhow,  this  will  effect  the  object  of 
the  statute.  For  if  that  is  to  impose  the 
penalty  on  the  person  actually  doing  the 
prohibited  act  unless  himself  qualified, 
e.g.,  the  shopman,  this  opinion  will  not 
affect  his  liability.  If  the  intention  is  to 
impose  the  penalty  on  the  person  actually 
doing  the  prohibited  act  unless  his  master, 
or  employer,  or  principal,  is  qualified, 
this  opinion  will  not  affect  that  liability. 
If  the  statute— it  can  have  no  object  ex- 
cept this — means  to  impose  the  penalty  on 
him  who  commands  the  prohibited  act  to 
be  done  unless  he  is  qualified,  this  opinion 
will  not  affect  his  liability,  and  if  the 
penalty  attaches  to  several  unless  all  are 
qualified,  they  will  be  liable,  notwith- 
standing this  opinion.  While  it  will 
avoid  this  absurdity  that  a  corporation, 
though  all  its  members,  all  its  directors, 
and  all  its  servants,  were  qualified,  could 
not  lawfully  sell,  nor  acquire  the  power 
lawfully  to  sell  the  articles  in  question. 
The  statute  never  meant  to  infringe  the 
rules  of  free  trade,  nor  to  grant  pro- 
tection to  chemists,  only  to  the  public, 
and  this  is  assured  by  this  opinion. 

Baggallay,  L.J. — I  agree  in  the  opinion 
that  this  appeal  should  be  allowed.  In 
modern  times,  where  the  legislature  had 
intended  that  the  word  "  person,"  or  any 
other  word  primarily  importing  one  in- 
dividual, should  in  any  particular  statute 
include  a  corporation,  it  has  been  usual 
to  introduce  an  interpretation  clause  de- 
claring that  the  word  shall  have  such 
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extended  meaning ;  and  in  the  year  1868, 
the  year  in  which  the  Act  now  nnder 
consideration  was  passed,  at  least  fonr 
other  Acts  were  passed  into  which  snch  a 
clause  was  introduced,  namely,  the  Sea 
Fisheries  Act,  the  Carragh  of  Kildare 
Act  (3),  the  Regulation  of  Railways  Act 
(19),  and  the  Artisans  and  Labourers 
Dwellings  Act  (4),  and  in  another,  the 
Fairs  (Ireland)  Act  (20),  the  word 
"  owner"  was  declared  to  have  the  same 
meaning. 

Now  the  omission  from  Lord  Broug- 
ham's Act  (12),  of  any  general  declara- 
tion that  the  word  "  person,"  when  used 
in  subsequent  statutes,  shall  include  a 
corporation  and  the  absence  from  the  Act 
under  consideration  of  any  such  interpre- 
tation clause,  to  my  mind  strongly  sup- 
ports the  view  that  the  legislature  had  no 
intention  that  the  word  "-person,"  when 
used  in  an  Act,  should  include  a  corpo- 
ration. 

It  probably  is  the  fact,  as  was  suggested 
in  argument,  that  at  the  time  when  the 
Act  passed  it  was  not  in  the  contempla- 
tion of  the  legislature  that  a  corporate 
body  would  embark  in  the  business  of 
selling  or  of  dispensing  or  compound- 
ing poisons,  and  that  consequently  it  had 
no  intention  of  either  including  or  ex- 
cluding a  corporation  when  using  the 
word  "  person." 

But  however  this  may  be,  it  must,  I 
think,  be  admitted  that  although  an  Act 
may  not  contain  a  declaration  that  the 
word  M  person  "  shall  include  a  corpora- 
tion, and  although  it  may  be  clear  that 
the  legislature  could  not  reasonably  be 
presumed  to  have  had  any  intention  in 
the  matter,  yet  if  it  should  be  clear  from 
the  general  scope  and  purpose  of  the  Act, 
that  the  selling,  dispensing  or  compound- 
ing of  poisons  by  a  corporation  would  or 
might  be  within  the  mischief  intended  to 
be  guarded  against,  and  if  the  extending 
the  meaning  of  the  word  "persons"  so 
as  to  include  a  corporation,  would  enable 
the  necessary  protection  to  be  given,  such 
an  interpretation  may  and  ought  to  be 
adopted. 

But  when  I  turn  to  the  Act  itself  I  can 

(19)  31  &  32  Vict  c.  119. 

(20)  31  &  82  Vict,  c  12. 


find  nothing  to  lead  me  to  such  a  concl 
sion.  The  object  of  the  Act  is  to  preve 
the  selling,  dispensing  or  compoundi 
of  poisons  by  unqualified  persons, 
corporation  cannot  of  itself  sell,  diaper 
or  compound,  it  can  only  do  so  by  the  a 
of  a  servant  or  assistant,  and  if  that  st 
vant  or  assistant  is  duly  qualified  in  t 
manner  required  by  the  Act,  as  is  a 
mittedly  the  case  as  regards  the  di 
pensers  employed  by  the  defendants,  t 
object  of  the  Act  is  obtained.  And 
the  view  which  I  take  of  the  Act,  tl 
protection  intended  to  be  given  to  tl 
public  is  snfiiciently  secured  in  the  ca 
of  a  corporation  keeping  an  open  sh< 
for  the  sale,  dispensing  and  compoundii 
of  poisons ;  for  in  my  opinion,  the  sell 
referred  to  in  section  1  is  the  actual  selli 
and  not  the  individual  or  corporation  ( 
whose  behalf  he  may  act  j  and  this  vie 
is  supported  by  the  language  of  sectic 
17,  which  when  dealing,  not  with  tl 
simple  selling  of  poisons,  but  with  sellic 
particular  poisons  without  the  adoptic 
of  special  precautions,  imposes  a  cod 
paratively  small  penalty  on  the  selle 
but  declares  that  for  the  purpose  of  thi 
section,  the  person  on  whose  behalf  tl 
sale  is  made  shall  be  deemed  to  be  tl 
seller,  thus  implying,  that  except  for  tl 
purposes  of  that  section,  the  person  n 
ferred  to  in  the  Act  as  selling,  means  tl 
person  actually  selling  and  not  the  perso 
by  whom  he  is  employed. 

I  need  not  refer  to  the  many  sectior 
of  the  Act  which  are  quite  inapplicabl 
to  the  case  of  a  corporation,  as  they  hav 
been  pointed  out  in  detail  by  Bramwel 
L.J. 

In  the  absence,  then,  of  any  declaratio 
in  the  Act  that  the  word  "  person  "  is  t 
include  a  corporation  and  not  gatherin] 
from  the  general  scope  and  purport  c 
the  Act,  that  there  is  any  necessity  in  th 
interest  of  the  public  that  any  such  in 
terpretation  should  be  given  to  the  wore 
I  have  arrived  at  the  conclusion  that  sue! 
an  interpretation  ought  not  to  be  pu 
upon  it,  and  that  this  appeal  most  b 
allowed. 

Thesiobe,  L.J. — I  also  am  of  opinion 
not  without  doubt,  that  this  appeal  shouh 
be  allowed. 
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e  question  for  determination  is, 
ber  an  incorporated  company  is  sub- 

0  the  prohibition  contained  in  seotion 
),  and  liable  to  pay  the  penalty  im- 

1  in  section  15  of  the  Pharmacy  Act, 
,  or  in  other  words,  whether  the 
"  person,"  nsed  in  those  sections,  in- 
)d  snch  a  company. 

dealing  with  this  question  I  start  with 
xiom  that  the  term  "  person  "  is,  in 
phraseology,  wide  enough  to  include, 
terely  natural  persons,  i.e.  individuals, 
artificial  persons,  such  as  corporations, 
?gate  as  well  as  sole.  I  start  at 
ame  time  with  the  undisputed  fact 

the  practice  in  modern  statutes, 
e  corporations  are  intended  to  be 
«d,  is  either  to  expressly  name  them 
>  use  in  reference  to  them  the  term 
son,"  with  an  interpretation  clause 
jssly  providing  that  corporations  are 
ded  to  be  included  in  the  term.  As  a 
sr  resultant  of  the  opposition  between 
txiom  and  the  practice  it  appears  to 
hat  the  term  "  person,"  when  con- 
d  in  a  modern  Act  of  Parliament, 
d  never  be  construed  to  include 
•rations  except  where  first,  the  term 
tressly  interpreted  as  including  them ; 
econdly,  the  context  of  the  Act 
ly  shews  that  they  are  so  intended  ; 
lirdly,  the  object  and  scope  of  the 
peremptorily  require  them  to  be  so 
led,  and  the  context  does  not  clearly 
ive  a  construction  to  that  effect, 
ither  the  first  nor  the  second  condi- 
exists  in  the  particular  Act  under 
deration  ;  but  for  a  long  time  I  have 
ted  whether  the  judgment  of  the 
t  below  might  not  be  supported  on 
bird.  The  object  of  the  Act  is  that 
oviding  for  the  safety  of  the  public 
le  matter  of  the  sale  of  poisons, 
means  by  which  that  object  is  pro- 
l  to  be  attained  is,  inter  alia,  that  of 
cting  those  who  keep  open  shop  for 
^tailing,  dispensing  or  compounding 
tisons  to  certain  conditions  and  re- 
ions.   Corporations  may  keep  open 

their  doing  so  without  proper  safe- 
Is  may  expose  the  public  to  the 
lief  against  which  the  Act  is  intended 
lard.  There  is,  therefore,  a  strong 
mption,  a  priori,  that  they  would  be 
i  subject  to  the  same  conditions  and 


pply  Assoc.  (App.),  Q.B. 

restrictions  as  those  to  which  individuals 
would  be  subjected,  or,  at  least,  to  some 
conditions  and  restrictions  tbat  would 
serve  to  the  same  end.  Proceeding  a  step 
farther,  it  may  be  said  that  a  statutory 
provision  under  which  a  particular  thing 
is  made  unlawful  for  any  individual  to  do 
except  under  certain  conditions,  contains 
an  indication  that  the  thing  itself  is 
intended  to  be  entirely  prohibited,  except 
under  those  conditions,  and  consequently 
cannot  be  done  by  a  corporation,  even 
though  the  conditions  are  in  their  nature 
such  as  cannot,  under  any  circumstances, 
be  complied  with  by  them.  Lastly,  a 
penalty  by  which  the  prohibition  is  to  be 
enforced,  recoverable  by  civil  snit,  is  as 
applicable  to  corporations,  who  may  even 
under  certain  circumstances  be  the  sub- 
ject of  indictment,  as  it  is  to  individuals. 

Notwithstanding,  however,  the  force 
of  these  considerations  which  still  press 
themselves  upon  me,  I  have  come  to  the 
conclusion  that  the  whole  context  of  the 
Act  too  clearly  points  to  individuals  alone 
being  intended  by  the  term  "  persons  "  to 
allow  of  that  term  being  held  to  include 
corporations  in  the  1st  and  15th  sections. 
I  do  not  propose  to  repeat  what  Bram- 
well,  L.J.,  has  already  said  on  that  point. 
He  has  shewn  conclusively  that  the  pre- 
amble and  every  section  of  the  Act,  put- 
ting aside  for  the  moment  the  two  sec- 
tions, the  meaning  of  which  is  in  dispute, 
when  using  the  term  "  person "  or 
"  persons "  refer  to  individuals  alone. 
But  in  addition  to  what  he  has  pointed 
out,  I  find  in  the  1st  section  itself 
evidence  that  the  words  "  any  person," 
in  the  earlier  part  of  that  section  are 
limited  to  individuals  and  cannot  be  ex- 
tended to  corporations,  for  in  a  subse- 
quent part  of  the  same  section  the  word 
"  person  "  is  again  used  with  such  a  con- 
text as  absolutely  forbids  its  application 
to  a  corporation,  and  yet  in  such  a  rela- 
tion to  the  same  word  contained  in  the 
earlier  part  of  the  section  as  to  gram- 
matically require  that  it  should  receive 
the  same  construction. 

I  do  not  think  that  under  such  circum- 
stances the  Court  ought  to  strain  the 
language  of  the  Act  so  as  to  make  it 
include  corporations,  even  if  it  were 
clear  that  the  mischief  intended  to  be 
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provided  against  would  otherwise,  in  the 
case  of  companies  keeping  open  shop  for 
the  sale  of  poisons,  he  remediless. 

But  I  feel  hound  to  add  that  I  am  by 
no  means  satisfied,  that  although  a  cor- 
poration as  a  separate  entity  he  not  liable 
to  the  penalty  which  is  sought  to  be  re- 
covered in  this  case,  the  individual  mem- 
bers of  the  corporation,  whether  directors 
of  a  company  or  otherwise,  may  not  be 
liable,  and  thus  the  mischief  be  remedied. 
I  prefer,  however,  to  give  no  definite 
opinion  upon  this  point,  for  it  involves 
the  question  whether  the  legislature  in- 
tended or  not  to  practically  put  an  abso- 
lute veto  upon  the  keeping  open  shop  for 
the  sale  of  drugs  by  trading  companies, 
and  the  absence  from  the  Act  of  any 
express  reference  to  such  companies  is 
almost  equally  difficult  to  be  accounted 
for  upon  the  notion  that  the  legislature 
had  that  intention  as  upon  the  notion 
that  the  legislature  did  not  think  of  the 
matter  at  all,  and  thereby  a  casus  omissus 
has  occurred. 

Judgment  reversed. 


Solicitors — Crouch  &  Spencer,  for  appellants ; 
Flu  &  Co.,  for  respondents. 


1879. 
Dec.  19. 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Queen's  Bench  Division.) 

the  queen  (on  the  prosecution 
of  the  Lewisham  Board  of 
Guardians)  v.  the  London, 

BRIGHTON  AND  SOUTH  COAST 
RAILWAY  COMPANY. 

Metropolis  Management  Act,  1855  (18  8f 
19  Vict.  c.  120),  sect.  159— Bate—  Inequa- 
lity of  Benefit — Exemption  of  or  Levy  of  Rate 
at  a  Lower  Scale  on,  part  of  a  Parish—De- 
scription of  such  part  in  Precept. 

[For  the  report  of  the  above  case,  see 
49  Law  J.  Rep.  M.C.  32.] 


DAVIS  V.  GOODMAN 
ANOTHER.* 


AND 


[IN  THE  COURT  OF  APPEAL.] 

(Appeal  from  the  Common  Pleas  Division 

1880. 
March 

BUI  of  Sale — Non-attestation  of — 2?jf 
of  as  "between  Grantor  and  Grantee — Bi 
of  Sale  Act,  1878  (41  &■  42  Vict.  c.  83 
ss.  8,  lO.fl^^  „  0a*£^rS2  X 

The  non-attestation  of  a  bill  of  sale 
which  the  Bills  of  Sale  Act,  1878,  appli 
does  not  make  it  void  as  between  the  gran 
and  grantee  thereof. 

So  Held  by  the  Court  of  Appeal,  reve 
ing  the  judgment  of  the  Common  PU 
Division.  .  <- ?  jf> 

Appeal  from  a  judgment  of  the  Co 
mon  Pleas  Division. 

The  case  is  reported  ante,  p.  101. 

The  question  raised  in  the  appeal  m 
whether  a  bill  of  sale  made  after  t 
coming  into  operation  of  the  Bills  of  Si 
Act,  1878,  is  void  as  between  the  gram 
and  grantee  thereof,  if  not  attested 
accordance  with  the  provisions  of  tl 
Act. 

The  Common  Pleas  Division  held  tl 
such  a  bill  was  void  as  between  gram 
and  grantee,  and  gave  judgment  for  i 
plaintiff,  who  had  sued  the  defendant  : 
seizing  his  goods  under  a  bill  of  sa 
which  was  not  attested. 

The  defendants  appealed. 

Bompas,  for  the  appellants. 
The  question  turns  upon  the  Bills 
Sale  Act,  1878  (1).    It  is  submitted  tl 

*  Coram  Bramwell,  L.J. ;  Baggallay,  L.J. ;  i 
Thesiger,  L.J. 

(1)  41  &  42  Vict.  c.  31,  is  entitled  "  An  Ad 
Consolidate  and  Amend  the  Law  for  Prevent 
Frauds  upon  Creditors  by  Secret  Bills  of  Sail 
Personal  Chattels." 

Section  8 — "  Every  bill  of  sale  to  which  t 
Act  applies  shall  be  duly  attested,  and  shall 
registered  under  this  Act  within  seven  days  al 
making  or  giving  thereof,  and  shall  set  forth 
consideration  for  which  such  bill  of  sale  l 
given,  otherwise  such  bill  of  sale,  as  against 
trustees  or  assignees  of  the  estate  of  the  per 
whose  chattels  or  any  of  them  are  comprised 
such  bill  of  sale  under  the  law  relating  to  ba 
ruptcy  or  liquidation,  or  under  any  assignment 
the  benefit  of  the  creditors  of  such  person,  i 
also  as  against  all  sheriffs'  officers  and  other  \ 
sons  seizing  any  chattels  comprised  in  such  bil 
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n  8  (1)  of  tbat  Aot  expressly  says 
i  bill  of  sale  not  duly  attested  shall 
id  against  creditors ;  but  it  nowhere 
that  it  shall  be  void  against  the 
or,  and  as  expreseio  uniiu  est  exclu- 
lerius,  the  inference  to  be  drawn  is 
it  is  not  void.  It  has  been  held  in 
!onrt  below  that  the  clause  as  to 
ors  only  applies  to  the  registration, 
hat  the  enactment  as  to  attestation 
distinct  general  substantive  enact- 
;  but  if  reference  be  made  to  sec- 

0  (1)  and  to  the  title  of  the  Act  (1), 
be  seen  that  the  intention  of  the 

lature  was  to  prevent  frauds  upon 
ors,  and  it  is  not  possible  to  sever 
lause  and  one  condition  from  the 
ader.  The  decision  of  the  Court 
has  been  questioned  in  Hill  v.  Kirk. 

e,  for  the  plaintiff. — The  preamble 
new  Act  differs  from  the  preamble 

1  former  Act,  and  does  not  contain 
jcital  that  "Whereas  frauds  are 
ntly  committed  upon  creditors  .  . 

it  therefore  enacted."  The  Act 
78  moreover  contains  several  new 
ions  which  were  inserted,  not  for 
raefit  of  the  creditor,  but  for  that 

grantor.  The  provisioDS  of  sec- 
.0  (1)  were  intended  to  prevent 
rands  as  those  which  resulted  from 
ator  coming  forward  and  saying 
ie  had  not  been  aware  of  what 
a  signing ;  the  proviso  as  to  attes- 
was  inserted  for  his  protection 
ot  for  the  benefit  of  his  credi- 
,nd  the  only  way  in  which  com- 

the  execution  of  any  process  of  any  Court 
ting  the  seizure  of  the  chattels  of  the  per- 
irhom  or  of  whose  chattels  such  bill  has 
.(ie,  and  also  as  against  every  person  on 
■ehalf  such  process  shall  hitve  been  issued, 
i  deemed  fraudulent  and  void,  so  far  as 
the  property  in  or  the  right  to  the  pos- 
jf  any  chattels  comprised  in  such  bill  of 

>n  10— "A  bill  of  sale  shall  be  attested 
istered  under  this  Act  in  the  following 

'he  execution  of  every  bill  of  sale  shall  be 
by  a  solicitor  of  the  Supreme  Court,  and 
station  shall  state  that  before  the  execu- 
:he  bill  of  sale  the  effect  thereof  has  been 
id  to  the  grantor  by  the  attesting  so- 

i  W.B.  869. 

Tau  49.— Q.B.,  CP.,  &  Exch. 


liance  with  it  can  be  enforced  is  by 
olding  the  bill  of  sale  void  in  default  of 
such  compliance.  Section  10  (1)  is  not 
merely  explanatory  of  Bection  8,  it  con- 
tains a  new  condition,  the  performance  of 
which  is  requisite  if  the  bill  of  sale  is 
not  to  be  void. 

Bramwell,  L.J. — I  am  of  opinion  that  A  .  , 
the  appeal  must  be  allowed,  and  bat  for  pj?* 
the  decision  of  the  Common  Pleas  Divi- 
sion  I  should  have  said  it  was  not  tt1^  M  *Jtt-^ 
doubtful  case.  My  opinion  is  that  the  ^* 
Act  must  be  read  as  though  the  first 
sub-section  of  section  10  were  included 
in  and  incorporated  with  section  8  (1). 
The  only  consequences  attributable  to 
and  following  upon  a  failure  properly  to 
attest  and  duly  to  register  a  bill  of  sale, 
are  the  consequences  which  are  set  forth 
in  section  8,  and  that  the  bill  of  sale 
should  be  void  as  against  the  grantor  is 
not  one  of  the  consequences  specified  in 
that  section.  I  think  that  the  provision 
as  to  the  explanation  of  the  bill  of  sale 
is  inserted  not  only  for  the  benefit  of  the 
grantor,  but  also  for  the  benefit  of  the 
creditor,  for  an  intending  grantor  can 
then  tell  whether  he  is  likely  to  be  giving 
undue  preference  to  one  creditor,  and  so 
whether  he  is  defrauding  his  other  cre- 
ditors. Moreover,  the  creditors  have  a 
guarantee,  in  the  attestation  of  the  do- 
cument by  a  solicitor,  that  the  bill  of 
gale  set  up  is  prima  facie  a  genuine  and 
valid  document,  so  that  they  may  get  an 
additional  security  against  frauds.  The 
Legislature  has  not  said  that  such  a  bill 
of  sale  as  this  is  to  be  void  as  between 
grantor  and  grantee  because  of  the  failure 
to  follow  certain  directions  [given  in  the 
Aot,  and  I  cannot  think  that  it  is  void. 

Bagoallat,  L.J. — The  earlier  Bills  of 
Sale  Act  required  that  bills  of  sale  should 
be  filed,  together  with  certain  affidavits, 
and  then  enacted  in  almost  the  same 
words  as  those  which  are  found  in  sec- 
tion 8  of  the  Act  of  1878  (1),  that  if  these 
provisions  were  not  complied  with,  the 
bills  should  be  void  as  against  certain 
specified  classes  of  persons.  The  recent 
Act  requires  attestation,  and  also  pro- 
vides that  in  default  of  attestation  a  bill 
of  sale  shall  be  void  as  against  certain 
specified  persons.  Section  10  (1)  ex- 
2  Y 
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plains  the  way  in  which  the  attestation 
and  registration  is  to  be  effected,  and  so 
interprets  section  8.  Under  the  earlier 
Act  a  bill  of  sale  was  not  void  between 
grantor  and  grantee  for  want  of  the  for- 
malities  being  observed,  and  I  think  that 
a  similar  rnle  must  be  applied  to  the 
non-observance  of  the  formalities  required 
under  the  Act  of  1878.  No  doubt  the 
provision  as  to  explanation  and  attesta- 
tion may  be  said  to  be  inserted  in  one 
sense  for  the  benefit  of  the  grantor ;  bat 
I  think  that  it  is  not  possible  to  draw 
the  conclusion  that  the  bill  is  to  be  void 
as  between  grantor  and  grantee  if  the 
directions  as  to  those  matters  are  not 
observed.  I  therefore  think  that  this 
appeal  must  be  allowed. 

Thbsioee,  L.J. — The  intuitu*  of  the 
Act  of  1854  and  of  the  Act  of  1866  was 
the  protection  of  the  creditors,  and  the 
intuitu*  of  the  Act  of  1878,  which 
amends  and  consolidates  these  Acts,  is 
the  same.  The  8th  section  of  the  Act 
of  1878  provides  that  every  bill  of 
sale  shall  be  attested;  that  it  shall  be 
registered,  and  that  the  consideration 
shall  be  set  forth  ;  and  it  provides  that  if 
those  conditions  are  not  complied  with, 
certain  results  are  to  follow  in  favour  of 
certain  specified  persons.  The  Act  says, 
"otherwise  such  bill  of  sale  .  .  .  shall 
be  deemed  fraudulent  and  void."  In  my 
opinion  the  word  "  otherwise "  governs 
all  the  preceding  part  of  the  section. 
The  repetition  of  the  word  "  shall,"  upon 
which  Lord  Coleridge  appears  to  place 
reliance,  does  not,  I  think,  support  the 
argument  sought  to  be  based  apon  it,  for 
it  is  to  be  observed  that  this  word  "  shall " 
is  again  repeated  in  the  sentence  which 
relates  to  the  setting  forth  of  the  consi- 
deration, so  that  if  the  clause  as  to  at- 
testation is  to  be  taken  alone,  each  of  the 
other  clauses  must  also  be  taken  alone. 

I  am  of  opinion  that  the  sense,  the  ob- 
ject and  the  grammatical  construction  of 
the  sections  of  the  Act  all  point  to  one 
conclusion,  and  that  is  that  the  only  re- 
sult of  not  performing  the  directions  and 
not  complying  with  the  provisions  of  the 
clauses  under  discussion  is,  that  the  bill 
of  snle  is  void  only  as  against  the  classes 
of  persons  specified  in  section  8.    I  do 


not  think  that  the  provisions  of  sub-sec- 
Hon  1  of  section  10  (1)  carry  the  case  any 
farther.  Section  8  (1)  enacts  that  cer- 
tain things  must  be  done  sub  modo,  and 
section  10  (1)  gives  the  modus.  I  think 
that  section  10  should  be  read  into  and 
with  section  8,  and  that  both  hear  the  same 
construction.  I  do  not  think  that  there  is 
any  ground  for  saying  that  these  clauses 
do  not  exist  for  the  benefit  of  creditors. 
The  creditors  of  a  grantor  of  a  bill  of 
sale  are  interested  in  having  the  purport 
of  that  bill  of  sale  properly  explained  to 
the  grantor.  Such  explanation  is  a  pro- 
tection to  the  grantor,  and  also  to  the 
grantee.  I  am  therefore  of  opinion  that 
this  judgment  cannot  be  supported,  and 
that  this  appeal  must  succeed. 

Judgment  reversed. 

Solicitors — Milne,  Riddle  &  Mcllor,  agents  for 

W.  H.  Tinsley,  Dudley,  for  appellant ;  Harper, 

Broad  &  Batcock,  agents  for  W.  T.  Travis, 
Tipton,  for  respondent. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1880.  1  SPAIGHT  AND  OTHERS  t\  FARN- 
Jan.  12.  J  WORTH  AND  ANOTHER. 

Ship  and  Shipping — Cargo  of  Timber — 
Charter-party — Freight  "on  intake  Mea- 
sure of  Quantity  delivered  " — Measurement 
of  Shipowner  at  Port  of  Loading — Portion 
of  Cargo  Lost  during  Voyage — Measure- 
ment at  Pert  of  Discharge — Mode  uf  Calcu- 
lating Freight. 

The  plaintiffs  consigned  to  the  dffendauts 
a  cargo  of  deals  and  battens,  with  deal  ends 
for  broken  stowage.  Freight  icas,  by  the 
charter-party,  to  be  paid  on  deaJs,  battens, 
tyc,  at  the  rate  of  3/.  5s.  per  St.  Petersburg 
standard  hundred  of  1,980  super  feet,  and 
on  deal  ends  at  the  rate  of  21.  Is.  8d.  for  the 
like  hundred,  eight  feet  and  under.  Tlie 
charter-party  contained  the  following  pro- 
vision as  to  freight,  "  Freight  payable  on 
deals  and  sawn  lumber  on  the  intake  mea- 
sure of  quantity  delivered."  The  bill  y 
lading  was  signed  for  a  specified  number  of 
pieces,  deals,  battens  and  scantlings,  and 
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ecijied  number  of  pieces,  deal  ends, 
freight  was  made  payable  a*  per 
sr-party.     The  shipper  adopted  the 

course  of  business  with  respect  to  the 
urement  of  timber,  and  made  up  his 
Station,  shewing  the  number  of  pieces 
>ed  of  various  dimensions.  The  di- 
ions  were  arrived  at  by  measuring 
length,  breadth  and  depth  of  the 
us  pieces  of  timber,  on  each  of  which, 
8  shipment,  were  chalked  the  figures 
senting  its  dimensions.  During  the 
je,  owing  to  the  severe  weather  encoun- 

by  the  vessel,  a  portion  of  the  deals 
deal  ends  was  lost;  there  was  evi- 
i  that  the  dimensions  of  such  portion 
average  dimensions,  compared  with  the 
of  the  cargo.  The  remainder  of  the 
tr  was  duly  delivered,  though  on  some 
'  pieces  so  delivered  the  shipper's  mea- 
nent  had  become  obliterated : — 
3ld,  by  Bowen,  J.t  on  further  consider- 
,  that  the  freight  to  be  paid  under  the 
er-party  was  on  the  measure  put  upon 
imber  when  measured  at  the  port  of 
ng,  and  not  on  the  quantity  delivered 
wed  according  to  the  intake  mode  of 
urement  at  the  port  of  discharge ;  and 
as  the  pieces  thrown  overboard  or  lost 

of  a  fair  average  size,  as  compared 

the  rest  of  the  cargo,  the  proportion 
i  they  bore  to  the  rest  of  the  cargo 
t  to  be  deducted  from  the  specifica- 
total,  and  freight  charged  upon  the 
ue. 

lis  was  a  case  tried  at  the  Liverpol 
mer  Assizes,  1879,  and  subsequently 
ed  before  Bowen,  J.,  on  further  con- 
ation. The  facta  and  arguments 
nently  appear  in  the  judgment. 

snchell  and  Kennedy,  for  the  plain- 

tssell  and  Warr,  for  the  defendants. 

Cur.  adv.  vult. 

10  following  judgment  was  (on  the 

of  January)  delivered  by 
)wen,  J. — The  question  in  this  case 
i  to  the  manner  in  which  freight 
Id  be  calculated  and  paid  upon  a 
t>  of  deals  and  battens  carried  by  the 

Shannon  from  St.  George's,  New 
is  wick,  to  Liverpool. 


The  plaintiffs  are  managing  owners  of 
the  ship  Shannon,  and  the  defendants 
are  timber  merchants  and  brokers  at 
Liverpool,  and  consignees  of  the  cargo  in 
question. 

The  charter-party  under  whicli  the 
freight  was  payable,  aud  on  the  construc- 
tion of  which  the  matter  partly  turns, 
was  dated  the  5th  of  September,  1878. 

The  cargo  was  to  consist  of  deals  and 
battens,  with  deal  ends  for  broken  stow- 
age. Freight  was,  by  the  charter-party, 
to  be  paid  on  deals,  battens,  &c,  at  the 
rate  of  32.  5s.  per  St.  Petersburg  standard 
hundred  of  1,980  super  feet,  and  on  deal 
ends  at  the  rate  of  21.  Is.  8d.  per  the  like 
hundred,  8  feet  and  under.  The  charter- 
party  contains  the  following  provision  as 
to  freight : — "  Freight  payable  on  deals 
and  sawn  lumber,  on  the  intake  measure 
of  quantity  delivered."  A  cargo  of  deals 
and  battens,  and  deal  ends,  was  duly 
shipped  at  St.  George's  by  A.  H.  Gilmor, 
Juna  &  Brothers,  for  Liverpool,  consigned 
to  the  defendants,  and  the  bill  of  lading 
was  signed  for  a  specified  number  of 
pieces,  deals,  battens  and  scantlings,  and 
a  specified  number  of  pieces,  deal  ends, 
and  freight  was  payable  as  per  charter- 
party. 

The  usual  course  of  business  at  St. 
George's,  and  the  one  adopted  in  this 
instance,  with  respect  to  the  measurement 
of  timber,  is  for  the  shipper  to  make  up 
his  specification,  shewing  the  number  of 
pieces  shipped  of  various  dimensions.  The 
dimensions  are  arrived  at  by  measuring 
length,  breadth  and  depth  of  the  various 
pieces  of  timber,  and  on  each  piece  of 
timber,  before  shipment,  is  chalked  the 
figures  representing  its  dimensions.  There 
are  various  ways  or  measuring  the  dimen- 
sions of  .timber : — the  overall  method  of 
measuring  is  one,  measurement  by  the 
dieper  is  another.  The  overall  measure- 
ment is  that  adopted  at  St.  George's.  In 
the  measurement  of  the  timber  the  ship 
takes  no  part.  The  pieces  are  measured, 
alongside  of  the  ship  by  the  surveyor  of 
the  shipper,  and  pass  directly  from  the 
surveyor's  hands  to  the  ship. 

There  is  no  dispute  as  to  the  exact 
number  of  pieces  of  timber  that  were 
shipped.  The  cargo  consisted  of  between 
30,000  and  40,000  deals,  and  between 
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3,000  and  4,000  deal  ends.  During  the 
coarse  of  the  voyage,  owing  to  the  severe 
weather  encountered  by  the  vessel,  348 
deals  and  303  deal  ends  were  lost ;  the  re- 
mainder were  duly  delivered.  On  some  of 
the  pieces  delivered  the  measurement  put 
on  at  St.  George's  had  become  obliterated 
during  the  voyage.  On  some  the  mea- 
surement still  remained  marked.  The 
dimensions  of  the  timber  that  was  lost 
were  not  known,  either  to  the  ship  or 
consignees,  but  there  was  some  general 
evidence  that  the  dimensions  of  the  quan- 
tity lost  were  average  dimensions  as  com- 
pared with  the  rest.  What  was  done  on 
landing  was  as  follows : — The  defendants 
took  the  St.  George's  marks  as  the  true 
dimensions  on  all  the  pieces  where  the 
figures  still  remaiued  visible.  They  re- 
measured  de  novo,  according  to  the  overall 
mode  of  measurement,  all  the  pieces 
where  the  figures  had  become  illegible. 
The  defendants  claim  to  pay  freight  upon 
those  two  sets  of  figures. 

The  result,  however,  of  this  mode  of 
calculation  would  be  that  the  dimensions 
so  arrived  at  for  the  delivered  cargo,  if 
deducted  from  the  total  dimensions  in  the 
specifications,  would  make  the  residue 
representing  the  quantity  lost  on  the  voy- 
age to  have  been  of  most  unusual  and  ab- 
normal dimensions,  three  or  four  times  as 
great  as  the  other  sizes  of  timber  shipped, 
assuming  always  that  the  specification  was 
accurate.  The  plaintiffs,  the  shipowners, 
object  to  this  method  of  assessing  freight, 
and  assuming  that  the  pieces  lost  were  a 
fair  average  of  the  cargo,  they  propose  to 
deduct  the  proportion  which  the  lost 
pieces  bore  to  the  rest  of  the  cargo,  and 
to  pay  for  what  has  arrived  and  been  de- 
livered on  the  St.  George's  specification. 
It  is  between  these  two  methods,  of  asses- 
ment  that  I  have  to  decide,  and  the  ques- 
tion is,  the  meaning  of  the  words  in  the 
charter-party,  "  Freight  payable  on  the 
intake  measure  of  the  quantity  delivered." 
The  plaintiffs  contend  that  these  words 
mean  freight  payable  on  the  measure 
actually  attributed  at  the  port  of  ship- 
ment to  so  much  of  the  cargo  as  was 
delivered  subsequently;  the  defendants, 
on  the  other  hand,  contend  that  "  on  the 
intake  measure  of  quantity  delivered  " 
must  be  construed  as  equivalent  to  "on 


the  quantity  delivered,  measured  accon 
ing  to  the  intake  mode  of  measurement 
that  is  to  say,  the  overall  mode  of  me 
surement  to  be  adopted  in  measureme 
taken,  not  at  the  port  of  shipment,  but 
the  port  of  discharge. 

As  a  general  principle  freight,  in  tl 
absence  of  special  agreement  to  the  co 
trary,  becomes  payable  only  on  so  mm 
cargo  as  has  been  both  shipped,  carrie 
and  delivered. 

If  less  has  been  shipped  than  has  bei 
delivered,  as  in  the  case  of  cargoes  win 
heat  under  seawater  damage,  freight 
payable  on  the  lesser  quantity  shippt 
If  less  has  been  shipped  and  carried  thi 
has  been  delivered,  as,  for  instance,  in  t 
case  of  goods  which  are  compressed  durii 
the  voyage  and  expand  on  being  unloadc 
freight  is  payable  on  the  compressed  m 
not  on  the  expanded  measurements, 
on  the  other  hand,  less  has  been  deliver 
than  shipped,  as  in  the  case  of  goods  1( 
on  the  way,  then  freight  would  be  pa 
able  only  on  the  quantity  delivered. 

For  the  convenience  of  business  cc 
tracts  are  frequently  made  to  vary  tl 
prima  facie  rule.  Inconvenience  in  pn 
tice  must  obviously  often  arise  unle 
some  one  measurement  of  the  quanti 
delivered  is  agreed  upon  for  the  purpc 
of  the  calculation  of  freights.  Timber, 
course,  is  a  cargo  that  is  not  liable 
change  its  dimensions  between  its  time 
shipment  and  its  time  of  delivery;  b 
the  mode  of  measuring  timber  differs 
various  ports,  and  probably  there  is 
considerable  difference  in  the  accuracy 
the  modes.  The  measurement  of  lar 
cargoes  of  timber  moreover  is  probal 
conducted  with  more  expedition  than  e 
actness. 

There  is  nothing,  accordingly,  u 
natural  that  the  ship  and  the  charter 
should  agree  that  freight  is  to  be  pa 
on  the  measurement  figures  arrived  at 
the  port  of  lading.  The  shipper,  who 
interested  as  between  himself  and  I 
consignee  in  not  understating  the  timh 
in  his  specification,  is  a  person  who 
measurements  the  ship  can  afford  to  tru 
This  is  what  seems  to  me  to  have  be 
done  in  the  present  instance.  The  pla 
meaning  of  the  words  in  the  charter- par 
is  that  freight  is  to  be  paid  on  the  intak 
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that  is  to  say,  the  shipping  measure,  i.e. 
dimensions  of  the  actual  quantity  deli- 
vered— the  measure,  that  is  to  say,  which 
the  surveyors  put  upon  the  timber  when 
it  is  measured  for  the  purposes  of  the 
specification  before  shipment  alongside 
the  ship.  I  see  no  reason  for  attributing 
to  the  words,  "  intake  measure,"  the  less 
obvious  meaning  "intake  method  of 
measurement." 

A  provision  that  one  principle  of  mea- 
surement should  govern  would  no  doubt 
for  purposes  of  business  be  more  conve- 
nient than  no  provision  at  all ;  but  it 
would  not  obviate  all  measurement  dis- 
putes which  I  think  this  charter-party 
desired  to  prevent,  and  it  seems  to  me 
that  it  is  more  probable  that  freight  was 
meant  to  be  paid  on  the  intake  figures 
which  will  be  found  recorded  in  the  spe- 
cification, and  so  far  as  they  remain  legible 
on  the  timber  actually  delivered. 

Assuming  this  to  be  the  true  construc- 
tion of  the  charter-party,  is  the  calculation 
proposed  by  the  defendants  or  the  plaintiffs 
the  best  mode  of  arriving  at  the  question 
what  freight  is  to  be  paid  ? 

In  the  present  instance  part  of  the 
timber  was  delivered  with  the  marks  still 
on  it ;  on  part  the  marks  were  defaced, 
and  part  has  been  lost  midway.  If  the 
above  construction  of  the  charter-party 
be  correct,  what  has  to  be  discovered  is 
not  the  accurate  measurement  as  taken 
here  of  the  quantity  delivered,  but  the 
measurement  attributed  at  the  port  of 
lading  to  so  much  as  had  arrived  and 
been  delivered  safely.  The  competitive 
modes  of  calculation  between  which  I 
have  to  decide  are  as  follows : — 

1.  The  pieces  thrown  overboard  or  lost 
are  assumed,  in  accordance  with  the  cap- 
tain's evidence,  to  be  a  fair  average  size 
as  compared  with  the  rest  of  the  cargo. 
The  proportion  which  they  bear  on  this 
assumption  to  the  rest  of  the  cargo  is 
deducted  from  the  specification  total,  and 
freight  is  charged  upon  the  residue.  This 
is  the  plaintiffs'  method. 

2.  The  pieces  on  which  the  marks  re- 
main are  token  at  the  figures  still  chalked 
npon  them,  the  pieces  on  which  the  marks 
are  obliterated  are  re-measured,  and 
freight  is  paid  upon  the  total  so  arrived 
at.    This  is  the  defendants'  method. 
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It  is  obvious,  to  my  mind,  that  neither 
of  these  methods  can  be  said  to  be  any- 
thing but  a  rough  way  of  arriving  at  the 
measure  attributed  at  the  port  of  ship- 
ment to  the  quantity  delivered  here.  As 
to  the  first,  the  plaintiffs'  method,  it  is  based 
in  the  first  place  on  a  rough  calculation 
of  the  average  size  of  the  cargo  that  has 
been  lost.  It  was  not  suggested  before 
me  that  the  specification  figures  were  not 
correct  reproductions  of  the  measure- 
ments actually  arrived  at  at  the  port  of 
loading,  though  if  the  point  had  been 
taken  and  pressed,  evidence  might  have 
been  necessary  to  shew  that  the  measure- 
ments taken,  whatever  their  correctness 
at  St.  George's,  were  accurately  entered 
in  the  specification.  It  was  no  doubt 
contended  on  the  part  of  the  defendants 
that  they  ought  not  to  be  bound  by  a 
measurement  to  which  they  were  no 
parties,  but  though  the  defendants  are 
not  bound  by  the  specification  as  such, 
they  are  bound,  in  my  opinion,  by  the 
figures  taken  at  the  port  of  lading ;  and 
assuming,  as  I  do,  that  those  figures  are 
correctly  entered  in  the  specification,  in 
that  sense  and  to  that  extent,  the  defend- 
ants are  bound  by  the  specification.  I 
can  conceive  that  far  better  proof  might 
have  been  given  of  the  exact  dimensions 
attributed  at  St.  George's  to  the  timber 
delivered  here,  but  rough  and  rude  as  the 
plaintiffs'  method  of  calculation  is,  it 
seems  to  me  to  be  founded  on  the  real 
materials  for  a  judgment,  namely,  the 
shipment  figures,  or  what  in  this  case  I 
treat  as  synonymous  with  those  in  the 
specification.  The  assumption  that  the 
pieces  lost  were  of  an  average  size  is  a 
piece  of  evidence  which  might  certainly 
have  been  displaced,  but  still  until  it  is 
displaced  may  properly  be  acted  on.  It 
is  not  exact  evidence,  but  it  is  prima  facie 
evidence,  and  having  no  better  I  accept 
it.  The  weakness  of  the  second,  the  de- 
fendants' method  of  calculation,  to  my 
mind  is,  that  in  re-measuring  the  un- 
marked timber  here,  the  defendants  forget 
that  what  has  to  be  discovered  is  not  the 
exact  measurement  of  the  goods  delivered, 
but  the  measurement  affixed  to  those 
goods  at  St.  George's  on  shipment.  It  is 
evident  that  there  was  some  difference, 
probably  some  mistake  in  part  of  the  St. 
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George's  figures,  and  this  mistake  was  one 
to  the  benefit  of  which  the  ship  was 
entitled  so  far  as  it  relates  to  the  timber 
actually  delivered.  The  defendants'  me- 
thod, by  adopting  the  St.  George's  measure 
in  part  only,  deprives  the  ship  of  the 
chance  which  in  this  case  is  a  very  appre-" 
ciabe  one,  that  St.  George's  measurement 
of  the  timber  on  which  the  marks  had 
been  obliterated  were  more  in  the  ship's 
favour  than  the  measurements  re-taken 
here.  The  object,  I  think,  of  the  charter 
was  that  the  shipping  measurements 
should  be  taken  as  accurate.  Errors  of 
measurement  in  part  would  be  corrected 
by  opposite  inaccuracies  in  another 
part.  This  object  the  defendants  defeat 
by  assuming  that  as  to  part  the  shipment 
figures  are  correct,  while  as  to  part  the 
defendants  substitute  re-measurement  of 
their  -own.  If  there  was  no  mistake  in 
the  St.  George's  measurement,  and  if  the 
mode  of  measuring  here  must  produce 
identical  results  with  the  mode  of  measure- 
ment at  St.  George's,  the  plan  of  the  de- 
fendants would  be  unimpeachable,  bnt 
the  defendants  have  no  right  to  take  the 
benefit  of  either  of  these  assumptions. 

I  prefer  of  the  two  the  plaintiffs'  me- 
thod as  directed,  however  roughly,  to  the 
true  problem  which  has  to  be  solved, 
namely,  the  intake  measure,  that  is  to  say, 
the  intake  fignres  and  dimensions  actu- 
ally attributed  at  the  port  of  loading  to  so 
much  of  the  cargo  as  has  been  delivered 
safely. 

Judgment  will,  therefore,  be  for  the 
plaintiffs  with  costs. 

Judgment  for  plaintiffs. 


Solicitors — Gregory  &  Co..  agents  for  Stone  & 
Fletcher,  Liverpool,  for  plaintiffs;  Field,  Roscoe 
&  Co.,  agents  for  Bateson  &  Co.,  Liverpool,  for 
defendants. 
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Ship  and  Shipping —  Charter-party 
Place  of  Discharge — Termination  of  Voyi 
— "  Safe  rort,  or  so  near  thereto  as  81 
can  safely  get," 

By  a  charter-party  it  woe  agreed  tl«it 

ship  should  loail  a  fall  cargo  and  proceed 
a  safe  port  a  ithin  specified  limits,  <>, 
thereto  as  she  could  safely  get ;  the  port 
be  named  on  signing  lulls  of  hiding.  1 
cargo  to  he  brought  to  and  taken  Jr\ 
alongside  tit  merchant's  expense.  She  n 
ordered  to  K.,  and  the  muster  signed  In 
of  lading  fur  delivery  of  the  cargo  at  K. 

K.  was  situated  thirty  miles  Up  a  cat 
which  was  not  deep  enough  to  admit  of  i 
ship  when  laden  passing  up  it.  The  shi 
owners  having  during  the  voyage  in  vc 
asked  the  charterers  to  give  orders  astowl 
was  to  be  done  when  she  should  arrive 
the  mouth  of  the  canal,  and  finding  no  t 
there  to  take  delivery,  lightered  one-third 
the  cargo  up  to  K.,  and  took  the  rest  up 
the  ship  whose  draught  teas  thus  sufficien 
reduced  to  allow  her  to  pass  into  th> 

On  action  brought  to  recover  the 
of  taking  the  cargo  from  the  mouth  of  i 
canal  to  K., — 

Held,  that,  under  the  circumstances,  t 
master  was  justified  in  considering  the  vt 
age  to  be  at  an  end  at  the  mouth  of  t 
canal,  and  in  treating  it  as  the  place 
discharge,  and  that  the  plaintiffs  were  thei 
fore  entitled  to  recover. 

This  was  a  Special  Case,  of  which  t 
facts  material  to  the  points  argued  ai 
decided  were  as  follows : — 

The  plaintiffs  were  owners  of  a  sh 
called  the  Aberaman  and  the  defendac 
merchants.  By  a  charter-party  enter 
into  between  plaintiffs  and  defendants, 
was  agreed  that  the  Aberaman  should  tal 
in  at  Bombay  a  full  cargo,  and  procei 
therewith  to  a  safe  port  in  the  Unit* 
Kingdom  or  on  the  Continent,  betwei 
Havre  and  Hamburg,  as  ordered  on  sig 
ing  bills  of  lading,  "  or  so  near  thereto 
she  might  safely  get,"  and  deliver  tl 
cargo  on  payment  of  freight.  That  tl 
cargo  should  be  brought  to  and  taki 
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from  alongside  at  merchants'  risk  and 
expense,  and  that  the  master  should  sign 
bills  of  lading  as  presented  without  pre- 
judice to  the  charter-party,  at  rates  not 
less  than  those  current  at  the  port  of 
loading. 

The  ship  was  ordered  to  Koogerpolder 
in  Holland,  a  port  which  is  situated  some 
distance  from  the  sea  up  a  canal.  On  re- 
ceipt of  the  order  the  master  signed  bills 
of  lading,  which  stated  that  the  cargo 
was  to  be  delivered  "  at  the  port  of  Koo- 
gerpolder," and  in  the  margin  of  which 
was  inserted  the  rate  of  freight  and  the 
words  "  and  all  other  conditions  as  per 
charter-party." 

The  ship  duly  arrived  at  Nieuwediep, 
which  is  at  the  mouth  of  the  canal,  and 
it  was  impossible  that  she  could  proceed 
further  towards  Koogerpolder,  because 
her  draught  was  19|  feet  and  the  depth  of 
the  canal  about  fifteen  feet  only.   In  view 
of  this  difficulty,  the  plaintiffs  had  before 
the  ship's  arrival  at  Nieuwediep  written 
to  ask  the  defendants  what  course  they 
proposed  to  adopt,  alleging  that  Nieuwe- 
diep would  be  as  near  to  Koogerpolder 
as  the  ship  could  safely  get.  The  defend- 
ants in  reply,  alleged  that  the  plaintiffs 
had  undertaken  to  deliver  at  Kooger- 
polder as  a  safe  port,  and  that  they  should 
not  interfere.     They  declined  to  make 
any  arrangements  for  taking  delivery  of 
any  part  of  the  cargo  at  Nieuwediep. 
Thereupon  the  master  on  arriving  at 
Nieuwediep  unloaded  so  much  of  the 
cargo,  about  one-third  of  the  whole,  as 
wonld  admit  of  the  ship  passing  into  the 
canal,  and  sent  that  portion  by  lighters  to 
Koogerpolder,  proceeding  thither  with  the 
rest  in  the  ship.  This  was  a  course  which 
was  not  unfrequently  adopted  at  Nieuwe- 
diep by  ships  bound  for  Koogerpolder, 
though  ships  also  were  in  the  habit  of  dis- 
charging their  whole  cargo  at  Nieuwediep, 
and  aending  it  forward  by  lighters  to  Koo- 
gerpolder. In  the  present  case,  with  regard 
to  the  Aberaman,  it  would  have  cost  1G7Z. 
if  the  latter  course  had  been  adopted  by 
the  master,  whereas  184-1.  was  the  actual 
coat  incurred  in  delivering  the  cargo  at 
Koogerpolder  beyond  the  freight  earned 
by  the  ship  on  reaching  Nieuwediep. 
The  action  was  brought  by  the  ship- 
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owners  to  recover  this  sum  of  1842.,  which 
consisted  of  pilotage,  harbour  dues  and 
other  expenses  of  going  into  port,  and 
demurrage  of  the  Bhip,  and  the  cost  of 
lightering  the  portion  of  the  cargo  taken 
out  of  the  ship  at  Nieuwediep. 

HerscheU  and  A.  L.  Smith,  for  the  plain- 
tiffs.— The  vessel  could  not  when  laden 
get  nearer  to  the  port  than  the  mouth  of 
the  canal.  Thereupon  all  obligations  to 
take  delivery  arose  at  once — Nelson  v. 
Dahl  (1).  It  is  admitted  that  plaintiffs 
are  not  entitled  to  the  whole  demurrage, 
for  though  1842.  is  the  actual  cost,  yet  it 
is  found  that  the  cargo  could  have  been 
taken  for  1672.,  and  the  plaintiffs  ought 
no  doubt  to  have  delivered  it  in  the 
cheapest  way. 

C.  P.  Butt  and  Arbuthnot,  for  the  de- 
fendants.— The  charter-party  provided 
that  the  ship  should  proceed  to  a  safe  port, 
and  bills  of  lading  were  signed  for  deli- 
very at  Koogerpolder.  The  plaintiffs 
cannot  get  rid  of  that  part  of  the  contract 
by  means  of  the  clause  as  to  signing  the 
bills  of  lading  without  prejudice  to  the 
charter-party,  for  that  refers  only  to 
freight. 

[Lush,  J. — The  master  could  not  mean 
that  he  undertook  to  go  to  Koogerpolder 
whether  he  could  get  there  safely  or  not.] 

No ;  but  it  must  mean  that  he  would 
go  as  near  as  he  could,  and  do  what  was 
reasonable — Shand  v.  Sanderson  (2).  A 
practice  of  lightening  ships  to  go  up  the 
canal  is  found  in  the  case,  and  is  a  reason- 
able one. 

[Lush,  J. — But  the  charter-party  says, 
"and  there  deliver;"  she  cannot  get 
loaded  to  Koogerpolder,  and  she  is  obliged 
to  take  a  full  cargo.] 

By  taking  a  little  out  she  can  get  up— 
Hayton  v.  Irwin  (3),  Hilhtrom  v.  Gibson 

(*). 

HerscheU,  in  reply,  cited  Burg  on  v. 
Sharp  (5). 

Our.  adv.  vult. 

(1)  Law  Rep.  12  Ch.  D.  668. 

(2)  4  Hurl.  &  N.  381 ;  28  Lav  J.  Rep.  Exch. 
278. 

(3)  28  W.R.  138. 

(4)  8  Sess.  Cm.  Scotch,  3rd  series,  463. 

(5)  2  Campb.  629. 
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The  judgment  of  the  Court  (6)  was 
(on  Feb.  26)  delivered  by 

Lush,  J. — This  is  an  action  for  the  cost 
of  lightering  a  cargo  from  Nienwediep 
through  the  North  Holland  Canal  to  the 
port  of  Koogerpolder,  which  is  situated 
at  the  extremity  of  the  canal  and  about 
thirty  miles  from  its  mouth. 

By  a  charter-party  between  the  plain- 
tiffs, as  owners  of  the  Aberaman,  and  the 
defendants,  it  was  agreed  that  the  vessel 
should  take  in  at  Bombay  a  full  cargo  of 
merchandise,  and  proceed  therewith  to  a 
safe  port  in  the  United  Kingdom  or  on 
the  Continent  between  Havre  and  Ham- 
burg, as  ordered  on  signing  bills  of  lading, 
"  or  so  near  thereunto  as  she  may  safely 
get,"  and  deliver  the  cargo  on  payment 
of  a  specified  tonnage  freight. 

The  only  other  material  terms  were 
that  the  cargo  was  to  be  brought  to  and 
taken  from  alongside  at  merchants'  risk 
and  expense,  and  that  the  master  was  to 
sign  bills  of  lading  as  presented  without 
prejudice  to  the  charter-party,  at  rates 
not  less  than  those  current  at  the  port  of 
loading.  The  ship  was  ordered  to  Koo- 
gerpolder in  Holland,  and  the  master 
signed  bills  of  lading  which  stated  that 
the  cargo  was  to  be  delivered  at  the  port 
of  Koogerpolder.  A  marginal  note  stated 
the  rate  of  freight,  and  to  it  were  added 
the  words,  "  and  all  other  conditions  as 
per  charter-party." 

The  Aberaman  drew  nineteen  feet,  six 
inchesof  water,  being  about  four  feet  deeper 
than  the  canal,  consequently  she  could  not 
get  nearer  to  Koogerpolder  than  Nienwe- 
diep without  discharging  a  considerable 
part  of  the  cargo.  Before  the  arrival  of 
the  vessel  the  plaintiffs  had  opened  a  cor- 
respondence with  the  defendants,  with  a 
view  to  ascertain  what  course  they  pro- 
posed to  adopt  on  the  arrival  of  the  vessel 
as  near  to  Koogerpolder  as  she  could 
safely  get,  stating  what  her  draught  was 
and  what  was  the  capacity  of  the  canal. 
The  defendants  having  sold  the  cargo 
afloat  refused  to  interfere,  contending  that 
by  the  bills  of  lading  the  owners  had  ad- 
mitted Koogerpolder  to  be  a  safe  port, 
and  had  undertaken  to  carry  the  cargo 
there. 

(6)  Lush,  J.,  and  Mauisty,  J. 


The  master  had,  therefore,  no  alter 
tive  on  arriving  at  Nienwediep  but  eit 
to  lighter  the  whole  of  the  cargo  to 
port  of  Koogerpolder,  or  to  discharge  i 
lighters  a  sufficient  portion  to  enable 
ship  to  proceed  there  with  the  resid 
He  adopted  the  latter  alternative,  i 
procured  lighters  in  which  he  discharg 
573^  tons  and  thereby  reduced  the  dram 
to  fifteen  feet  eight  inches,  and  havi 
lightered  that  portion  of  the  cargo 
Koogerpolder,  and  discharged  twentj 
the  crew,  he  had  the  vessel  towed  throu 
the  canal  and  discharged  the  residue 
the  cargo  at  the  port. 

The  plaintiffs  claimed  the  pilotage,  h; 
bour  dues  and  other  expenses  of  goi 
into  port,  as  well  as  demurrage,  but 
the  argument  they  consented  to  acce 
what  it  would  have  cost  to  lighter  t 
whole,  and  this  was  agreed  at  1671.  T 
defendants  paid  into  Court  sufficient 
cover  the  lighterage  of  the  573£  tons,  I 
denied  their  liability  to  the  residue  of  t 
claim. 

We  are  of  opinion  that  the  bills 
lading  have  not  the  effect  of  altering  t 
contract  so  as  to  bind  the  owners, 
against  the  charterers,  to  deliver  at  t 
port  of  Koogerpolder.  The  master  h 
no  authority  so  to  alter  the  contract  if  I 
had  intended  to  do  so  ;  but  we  are  satisfl 
that  such  was  not  his  intention,  but  th 
he  signed  the  bills  of  lading  in  the  for 
presented  to  him  in  compliance  with  ai 
in  order  to  carry  out  the  terms  of  t 
charter-party.  The  only  effect  which  ci 
be  given  to  the  bills  of  lading,  as  betwe< 
these  parties,  is  to  preclude  the  plaintil 
from  objecting  that  Koogerpolder  was 
safe  port,  and  to  bind  the  plaintiffs  to  tl 
same  extent  as  and  no  further  than  if  Ko 
gerpolder  had  been  named  in  the  charte 
party  as  the  port  of  discharge. 

It  cannot,  we  think,  be  laid  down  as  a 
inflexible  rule,  that  when  a  ship  has  g< 
as  near  to  the  port  as  she  can  get,  an 
the  only  impediment  to  proceeding  furth< 
is  overdraught,  the  master  is  under  a 
circumstances  entitled  to  consider  tl 
voyage  at  an  end.  He  is  bound  to  us 
all  reasonable  means  to  reach  the  por 
The  words,  "  as  near  thereto  as  she  ca 
safely  get,"  must  receive  a  reasonable  nc 
a  literal  application;   the  overdraugh 
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may  be  such,  and  the  cargo  bo  easily  dealt 
with,  as  that  the  -surplus  may  be  removed 
and  the  ship  sufficiently  lightened  with- 
out exposing  her  to  extra  risk  or  the  owner 
to  any  prejudice,  and  without  substan- 
tially breaking  the  continuity  of  the  voy- 
age, and  in  such  a  case,  if  the  consignee  is 
at  hand  to  receive  the  surplus  cargo  and  so 
relieve  the  overdraught,  we  are  of  opinion 
that  it  would  be  the  duty  of  the  master  to 
lighten  the  ship  and  proceed  to  the  port. 
This  is  the  principle  laid  down  by  the 
Court  of  Session  in  the  case  of  Hillstrom 
v.  Gibson  (4) .  In  that  case,  the  master  who 
was  bound  to  Glasgow  was  unable  to  pro- 
ceed beyond  a  point  near  Greenock  with  his 
full  cargo  on  board.  The  consignee  being 
at  hand  requested  him  to  discharge  what 
was  necessary  to  lighten  the  ship  and  to 
proceed  with  the  residue.  The  majority 
of  the  Court  held  this  to  be  a  reasonable 
request  under  the  circumstances.  The 
master  complied  with  the  request,  and  it 
was  held  that  his  going  on  to  Glasgow 
was  in  the  course  of  his  duty,  and  that  he 
could  not  claim  damages  for  the  time 
taken  in  reaching  the  port. 

In  this  case  the  circumstances  are  es- 
sentially different.  We  are  not  informed 
what  the  actual  tonnage  was,  but  the 
registered  tonnage  is  stated  to  have  been 
1,090  tons,  and  573£  tons,  which  was  at 
least  one- third,  had  to  be  taken  out  before 
the  draught  could  be  sufficiently  reduced 
to  enable  the  ship  to  pass  through  the 
canal  in  safety.  Moreover,  the  consignee 
was  not  at  hand  to  receive.  The  charterers 
had  refused  to  make  any  arrangement 
and  no  one  appeared  to  take  delivery. 

Under  these  circumstances,  we  are  of 
opinion  that  the  master  was  justified  in 
considering  the  voyage  at  an  end,  and  in 
treating  the  mouth  of  the  canal  where  he 
was  anchored  as  the  place  of  discharge. 

We  therefore  adjudge  the  plaintiffs  to 
be  entitled  to  102Z.,  being  the  balance  after 
deducting  the  sum  paid  into  Court,  and 
give  judgment  for  that  sum  with  costs. 

Judgment  for  -plaintiffs. 

Solicitors — Ingledew  &  Ince,  agents  for  Ingledew, 
Ince  &  Vachell,  Cardiff,  for  plaintiffs ;  Johnsons, 
Upton  &  Co.,  for  defendants. 

Vol.  49.— Q.B.,  C  J?.  &  Exch. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
Jan^lS  }  BAINB0W  AND  WIFB  v-  JDQQINS- 

Principal  and  Surety — Collateral  Se- 
curity— Bankruptcy  of  Debtor — Proof  of 
Debt  without  valuing  the  Security — Dis- 
charge of  Surety. 

The  defendant  became  surety  for  the  re- 
payment of  moneys  advanced  by  the  plaintiff 
to  P.,  and  it  was  part  of  the  arrangement 
that  P.  should  deposit,  as  collateral  security 
fur  the  debt,  a  policy  of  insurance  on  his 
life.  P.  was  subsequently  adjudicated  a 
bankrupt,  and  the  plaintiff  proved  for  the 
full  amount  of  his  debt,  but  put  no  value 
upon  the  above-mentioned  policy,  as  one  of 
the  securities  which  he  held  for  the  debt. 
The  policy  was  afterwards  ordered  to  be 
given  up  to  the  trustee  in  bankruptcy  for 
the  benefit  of  P.'s  creditors.  The  defendant, 
in  an  action  brought  against  him  as 
surety,  contended  that  having  lost  the  bene- 
fit of  the  policy  he  was  damnified,  and 
was  released  from  all  obligation : — Held, 
by  Manistt,  J.,  that,  assuming  the  policy 
to  have  had  some  value  at  the  time  when 
the  debt  was  proved,  the  neglect  or  omission 
on  the  part  of  the  plaintiff  to  put  some 
value  on  it,  could  only  discharge  the  defend- 
ant from  his  liability  as  surety  to  the  extent 
of  the  value  of  the  policy. 

Cask  reserved  by  Manisty,  J.,  at  the 
Oxford  Summer  Assizes,  1879,  for  further 
consideration.  The  facts  and  arguments 
sufficiently  appear  in  the  judgment  of  the 
Court. 

Alfred  Wills  and  H.  D.  Greene,  for  the 
plaintiffs. 

Henry  Matthews  and  B.  T.  Beid,  for  the 
defendants. 

Cur.  adv.  vult. 

The  following  judgment  was  delivered 
(on  Jan.  13)  by 

Manistt,  J. — This  is  an  action  which 
was  tried  before  me  without  a  jury.  It 
was  brought  by  the  plaintiffs  to  recover 
the  amount  of  a  joint  and  several  promis- 
sory note,  dated  the  17th  of  February, 
1876,  signed  by  one  John  Pratt  and  the 
2  Z 
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Rainbow  v.  Juggins,  Q.B. 

defendant,  to  secure  the  repayment  to  the 
plaintiff,  Mary  Ann  Rainbow,  on  demand, 
of  4002.,  advanced  and  lent  by  her  to 
Pratt  out  of  her  separate  estate,  with  in- 
terest at  the  rate  of  five  per  cent,  per 
annum. 

The  defence  set  up  by  the  defendant 
Juggins  is  that  he  was  only  a  surety  for 
Pratt,  and  that  it  was  part  of  the  arrange- 
ment whereby  he  became  surety,  that 
Pratt  should  deposit  with  Mrs.  Rainbow 
as  collateral  security  for  the  debt  a  policy 
of  insurance  for  2502.  on  the  life  of  Pratt, 
which  had  been  effected  by  him  on  the 
7th  of  November,  1866.  That  the  policy 
was  accordingly  deposited  by  Pratt  with 
Mrs.  Rainbow,  the  annual  premium  being 
71.  8s.  4d.  payable  half-yearly  on  the  2nd 
of  May  and  the  2nd  of  November. 

That  on  the  18th  of  November,  1878, 
Pratt  filed  a  petition  in  the  Oxford  County 
Court  for  liquidation  of  his  affairs  by 
arrangement.  That  on  the  7th  of  Decem- 
ber Mrs.  Rainbow  proved  for  4252. lis.  9e2., 
the  full  amount  of  principal  and  interest 
due  upon  the  promissory  note.  That  she 
voted  against  liquidation  by  arrangement, 
and  the  proceedings  became  abortive 
owing  to  the  statutory  number  of  credi- 
tors not  voting  for  it.  That  on  the  21st  of 
December,  1878,  Pratt  was  adjudicated 
bankrupt,  the  act  of  bankruptcy  being 
his  petition  for  liquidation,  and  all  the 
proofs  which  bad  been  made,  including 
Mrs.  Rainbow's,  were  by  order  of  the 
Court,  made  on  tbe  23rd  of  December, 
transferred  into  the  Court  of  Bankruptcy. 
That  Mrs.  Rainbow  in  her  proof  men- 
tioned tbe  policy  as  one  of  the  securities 
which  she  held  for  tbe  debt,  but  did  not 
put  any  value  upon  it,  though  her  solici- 
tor was  warned  by  the  defendant's  soli- 
citor that  if  she  did  not  put  a  value  upon 
it,  the  effect  would  be,  as  he  alleged,  to 
release  the  defendant  from  his  obligation 
as  surety  for  the  payment  of  the  promis- 
sory note.  That  in  March,  1879,  the 
Court  of  Bankruptcy  ordered  the  plain- 
tiffs to  give  up  the  policy  to  the  trustee 
in  bankruptcy  for  the  benefit  of  Pratt's 
creditors,  no  value  having  been  put  upon 
it,  and  Mrs.  Rainbow  having  proved  for  the 
full  amount  of  her  debt.  That  tbe  policy 
was  given  up  to  the  trustee  accordingly. 


And  the  defendant  contends  that  bavin 
thus  lost  the  benefit  of  the  policy  he  ha 
been  damnified,  and  his  position  and  right 
aa  surety  have  been  altered,  and  by  reaso 
of  the  premises  he  submits  that  he  i 
released  from  his  obligation  on  the  pre 
missory  note. 

The  plaintiffs  by  their  reply  denied  tht 
the  defendant  joined  in  the  note  as  suret 
for  Pratt.  They  also  denied  the  allege 
arrangement  as  to  the  deposit  of  th 
policy. 

The  plaintiffs  further  alleged  by  wa 
of  reply  that  the  policy  had  lapsed,  an 
was  void  and  inoperative  on  the  7th  < 
December,  1878,  and  in  the  alternativ 
they  alleged  that  the  policy  was  no 
when  the  debt  was  proved,  nor  had 
ever  since  been,  of  greater  value  than  32 

I  find,  as  facts,  that  the  defendant  di 
join  in  the  note  as  surety  for  Pratt,  an 
that  the  policy  was  deposited  with  tt 
plaintiff,  Mrs.  Rainbow,  as  collateral  sect 
rity  for  the  4002.  and  interest. 

The  question  which  I  have  to  decide  i 
whether,  under  those  circumstances,  an 
upon  the  facts  which  I  am  about  to  stab 
the  defendant  has  been  discharged  in  poii 
of  law  from  his  liability  as  surety  either  i 
whole  or  in  part. 

The  policy,  as  I  have  already  stated,  wt 
for  2002.  Pratt  was  under  an  agreemei 
to  execute  an  assignment  of  it  to  Mr 
Rainbow,  and'  to  pay  the  premiums  t 
they  accrued  due.  He  never  did  execul 
an  assignment,  and  he  failed  to  pay  tb 
two  half-yearly  premiums  of  32.  14s.  2d 
each  of  which  became  due  on  the  2nd  < 
May  and  the  2nd  of  November,  1878,  i 
consequence  of  which  the  policy  lapse 
and  became  void  at  tbe  expiration  c 
thirty  days  from  the  2nd  of  May,  187i 
say  on  the  1st  of  June,  1878.  On  the  4t 
of  November,  1878,  notice  was  given  b 
the  Oxford  local  agent  of  the  insuranc 
office  to  the  plaintiffs'  solicitor  that  th 
two  premiums  had  not  been  paid,  an 
communications  took  place  between  th 
plaintiffs'  solicitor  and  the  defendant 
solicitor,  which  resulted  in  the  lattc 
sending  a  cheque  to  the  former  on  th 
23rd  of  November,  1878.  for  72.  8s.  4<2 
being  the  amount  of  the  two  premium! 
accompanied  by  the  following  letter : — 
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"  Dear  Sir, — We  hand  herewith  as 
arranged  oar  cheque  for  72.  8s.  4(2.,  the 
amount  of  the  premiums  on  Pratt's  life 
policy  now  overdue.  In  sending  us  a 
receipt  be  good  enough  to  refer  to  the 
personal  arrangement  we  verbally  came 
to,  that  on  the  payments  off  by  Mr.  Jug- 
gins of  Mrs.  Rainbow's  claim  upon  him 
as  Pratt's  surety,  this  life  policy  would 
be  handed  over  to  him  discharged  from 
any  claim  thereon  by  your  client.  We 
hope  early  on  Monday  to  see  you  with 
the  promised  502. — We  are,  Ac., 

"  F.  &  G.  Mallam. 

"  W.  W.  Robinson,  Esq." 

On  the  same  day  plaintiffs'  solicitor 
wrote  to  the  defendant's  solicitor  as  fol- 
lows : — 

"  Nov.  28,  1878. 

"  Dear  Sirs, — I  have  received  your  note 
and  cheque  for  72.  8*.  4d.  in  payment  of 
the  premiums  due  on  life  policy,  No.  8,268, 
on  life  of  John  Pratt  in  General  Life  Office 
for  2502.  When  Mrs.  Rainbow's  claim 
on  Mr.  Jaggins  for  4002.  and  interest 
is  discharged,  this  policy,  if  then  in  force, 
is  to  be  handed  over  to  Mr.  Juggins. — 
Yours,  Ac.,  W.  W.  Robinson. 

"  To  Messrs.  T.  &  G.  Mallam." 

On  the  same  23rd  of  November,  1878, 
the  plaintiffs  paid  the  Oxford  local  agent 
of  the  insurance  company  the  amount  of 
the  two  premiums  (72.  8s.  4d.),  and  ob- 
tained receipt  for  the  same,  but  each  re- 
ceipt had  a  notice  at  the  foot  of  it,  to  the 
effect  that  if  the  premiums  mentioned  in 
it  had  not  been  paid  within  thirty  days 
from  the  day  on  which  it  became  due  the 
receipt  would  be  of  no  avail,  as  the  policy 
was  cancelled.  At  this  time  there  was 
•an  arrangement  that  the  defendant 
should  pay  the  debt  by  instalments,  bat 
unfortunately  it  came  to  nothing  owing 
to  the  defendant's  inability  to  pay  down 
the  first  instalment  of  502.  It  was  not 
until  the  15th  of  December,  1878,  that 
the  insurance  office  agreed  to  reinstate 
the  policy,  and  in  the  mean  time,  namely, 
on  the  7th  of  December,  the  meeting  of 
Pratt's  creditors  was  held  under  his 
petition  for  liquidation,  and  on  that  day 
Mrs.  Rainbow  proved,  as  already  stated, 
for  the  whole  amount  due  on  the  pro- 


355 


missory  note,  stating  in  her  proof  that 
she  held  the  policy  as  collateral  security, 
but  not  putting  any  value  upon  it.  On 
the  23rd  of  December,  the  proofs  made 
on  the  7th  of  December  were,  by  order 
of  the  Court,  transferred  into  the  Court 
of  Bankruptcy. 

I  am  of  opinion,  and  so  decide,  that, 
assuming  the  defendant  to  have  been 
discharged  to  the  extent  of  the  value  of 
the  policy  when  reinstated,  which,  I 
think,  admits  of  considerable  doubt,  still 
he  remains  liable  as  surety  for  the  residue 
of  the  debt.  It  is  unnecessary  to  con- 
sider whether  the  defendant  was  dis- 
charged to  the  extent  of  the  value  of  the 
policy  because  the  plaintiffs'  counsel, 
wisely  in  my  opinion,  agreed  to  give 
credit  for  322.,  which  the  defendant's 
counsel  admitted  was  full  value  of  the 
policy  after  it  was  reinstated  by  the  in- 
surance office. 

It  was  contended  by  the  counsel  for 
the  defendant  that  Mrs.  Rainbow  having 
been  warned  as  she  was  by  the  defendant's 
solicitor,  that  if  she  did  not  put  a  value 
on  the  policy  she  would  discharge  the 
defendant  from  his  liability,  by  not  doing 
so  wilfully  gave  up  or  abandoned  the 
policy,  and  so  discharged  the  defendants 
from  all  liability  as  surety.  In  support 
of  that  contention  they  cited  Polak  v. 
Everett  (1).  In  that  case  the  complicated 
arrangement  into  which  the  parties  had 
entered,  and  for  the  part  performance  of 
which  the  defendant  had  become  surety, 
was  substantially  altered  and  varied 
without  the  defendant's  consent  No 
doubt  some  dicta  are  to  be  found  in  the 
judgment  of  the  Judges  in  the  Queen's 
Bench  Division  which  seem  in  the  ab- 
stract to  be  in  favour  of  the  defendant  in 
the  present  case,  but  the  ratio  decidendi 
in  Polak  v.  Everett  (1)  was  that  to  which 
I  have  already  adverted,  and  I  do  not 
think  it  is  applicable  to  the  present  case. 
The  Court  of  Appeal  simply  said  they 
had  no  doubt  that  the  view  taken  by  the 
Judges  of  the  Queen's  Bench  Division 
was  correct  and  affirmed  the  judgment. 

I  think  this  case  is  at  the  most  one  of 

(1)  46  Law  J.  Rep.  Q.B.  869;  Law  Rep.  1 
Q.B.  D.  669. 
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neglect  or  omission  to  pat  a  value  upon 
the  policy,  assuming  it  to  have  had  some 
value,  when  Mrs.  Rainbow  proved  her 
debt,  and  that  in  accordance  with  several 
authorities,  including  Wulf  v.  Jay  (2),  the 
defendant  was  only  discharged  from  his 
liability  as  surety  to  the  extent  of  the 
value  of  the  policy. 

Assuming  that  Mrs.  Rainbow  was 
bound  to  put  some  value  upon  the  polioy, 
at  what  sum  ought  she  to  have  assessed 
it  ?  At  the  time  when  her  proof  was 
admitted  the  insurance  office  had  not 
accepted  the  premiums  and  the  policy  had 
lapsed.  Suppose  that  Mrs.  Rainbow  had 
valued  the  chance  of  their  reinstating  it 
at  a  nominal  or  very  small  sum  and  proved 
for  the  balance,  I  take  for  granted  that 
she  could  not  then  have  been  deemed 
guilty  of  any  neglect  or  omission.  At 
whatever  sum  she  had  valued  the  policy, 
and  in  the  event  of  it  proving  to  be 
worth  more,  the  trustee  in  bankruptcy 
would  have  been  entitled  to  the  excess — 
Ex  parte  King;  in  re  Palethorpe  (3),  so 
that  in  any  view  of  the  case  it  is  difficult 
to  see  to  what  extent  (if  any)  the  defend- 
ant was  damnified  by  Mrs.  Rainbow  not 
putting  a  value  upon  the  policy.  At  all 
events  the  utmost  extent  to  which  in  my 
opinion  the  defendant  is  entitled  to  relief 
is  the  agreed  value  of  the  policy  after  it 
was  reinstated,  say  322. 

I  ought,  perhaps,  to  notice  an  argument 
which  was  advanced  by  the  defendant's 
counsel,  to  the  effect  that  the  plaintiffs,  by 
their  solicitor,  received  the  amount  of 
the  two  premiums  from  the  defendant 
upon  the  understanding  mentioned  in 
the  letters  of  the  23rd  of  November, 
1878,  namely,  that  when  the  debt  was 
paid  the  policy,  if  then  in  force,  was  to 
be  handed  over  to  the  defendant. 

Assuming  that  there  was  a  binding 
agreement  to  that  effect,  I  fail  to  see 
how  it  affects  the  present  question.  At 
most  it  would  only  have  given  the  de- 
fendant a  right  of  action  for  breach  of 
the  agreement  in  the  event  of  his  having 
paid  off  the  debt  as  arranged,  and  of  his 
having  kept  the  policy  alive  in  the  mean 
time. 

(2)  41  Lav  J.  Rep.  Q.B.  322;  Law  Rep.  7 
Q.B.  766. 

(3)  Law  Rep.  20  Eq.  273. 


I  give  judgment  for  the  plaintiff 
4162.  18*.  4e2.,  being  400/.  and  intere 
less  322.,  with  costs.  The  defendant w 
have  the  costs,  if  any,  of  the  issues 
fact  which  I  have  found  for  him. 

Judgment  for  plaintiffs. 

Solicitors — Prior,  Bigg,  Church  &  Adams,  age 
for  W.  W.  Robinson,  Oxford,  for  plaintil 
Charles  Mallam,  agent  for  T.  &  6.  Mallara,  ( 
ford,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
1880.       1     SOUTHWELL  AND  AKOTHE 

Mar.  12.  J  v.  scottbr.* 

Landlord  and  Tenant — Assignment 
Chose  in  Action — Surrender  after  Notice 
Assignment  of  future  Rent — Judicature  A 
1873,  sect.  25,  sub-sect.  6. 

The  plaintiffs  sub  let  a  portion  of  pi 
mises,  of  which  they  had.  a  lease,  to  the  c 
fendant.  They  afterwards  assigned  tb. 
interest  in  the  premises  to  B.,  and  agreed 
writing  with  B.,  that  notwithstanding  ti 
assignment  they  should  receive  the  rent  d 
from  the  defendant  for  the  remainder  of  I 
lease,  and  notice  of  this  agreemen  t  was  giv 
to  the  defendant.  The  defendant  afU 
wards  surrendered  her  lease  to  B. 

In  an  action  for  rent  claimed  as  accrui 
after  the  surrender, — 

Held,  thai  even  if  there  was  a  valid  c 
signment  of  a  chose  in  action,  still  that  t 
plaintiffs  could  not  recover,  for  tliat  t 
assignment  was  of  rent  to  become  di 
whereas  no  rent  had  accrued  due  after  t 
surrender,  and  the  defendant  could  not 
prevented  by  the  agreement  between  t 
plaintiffs  and  B.  from  surrendering  h 
lease  to  B. 

Claim  for  two  quarters'  rent  due,  o 
quarter  on  the  24th  of  June,  1878,  a 
the  other  on  the  29  th  of  Septemb 
1878. 

At  the  trial  before  Stephen,  J.,  wil 

*  Coram  Bramwell,  LJ.;  Baggalliv,  L 
and  Thesiger,  L.J. 
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out  a  jury,  the  statements  in  the  plead- 
ings were  admitted,  and  it  appeared  that 
the  plaintiffs,  F.  A  E.  Southwell,  who  had 
the  lease  of  a  house  in  Baker  Street,  let 
the  upper  part  of  the  house  to  the  defen- 
dant in  September,  1875,  for  three  and 
a  half  years.  The  plaintiffs  on  the  13th 
of  November,  1876,  assigned  their  interest 
in  the  premises  to  two  persons  named 
Burrows  and  Cotton. 

The  conveyance  contained  the  follow- 
ing clause : — "  Notwithstanding  the  as- 
signment of  the  said  premises  to  the  said 
Frederick  Thomas  Burrows  and  Joseph 
Dupuis  Cotton  hereinbefore  recited,  the 
said  Frederick  Southwell  and  Edwin 
Southwell  shall  be  at  liberty  to  receive  the 
rent  payable  during  the  continuance  of 
the  said  now  existing  term,  expiring  on 
the  25th  day  of  March,  one  thousand 
eight  hundred  and  seventy-nine,  from 
Miss  Sarah  Scotter,  the  under-tenant  of 
part  of  the  said  premises ;  and  the  said 
Frederick  Thomas  Burrows  and  Joseph 
Dupuis  Cotton  hereby  promise  and  agree 
to  afford  every  facility  to  them  for  ob- 
taining payment  of  and  recovering  the 
said  rent,  including  the  use  of  their 
names,  as  may  be  necessary,  the  said 
Frederick  Southwell  and  Edwin  South- 
well hereby  agreeing  to  indemnify  them 
in  all  respects  with  regard  to  such  use  of 
names,  and  also  in  respect  of  any  repairs 
which  may  be  necessary  to  that  portion 
of  the  said  premises  which  are  in  the 
possession  and  occupation  of  the  said 
Miss  Sarah  Scotter,  which  said  repairs 
(should  any  be  necessary)  they  the  said 
Frederick  Southwell  and  Edwin  South- 
well hereby  undertake  to  carry  out,  exe- 
cute and  effect  during  such  tenancy  of  the 
said  Sarah  Scotter." 

On  the  5th  of  January,  1877,  the  pre- 
mises were  conveyed  by  Burrows  and 
Cotton  to  one  Gibb,  who  gave  the  de- 
fendant notice,  in  May,  1877,  of  the  as- 
signment to  him,  and  directed  her  to  pay 
the  rent  to  him  only. 

On  the  22nd  of  August,  1877,  Gibb  re- 
assigned the  premises  to  Burrows,  who,  on 
the  25th  of  March,  1878,  agreed  with  the 
defendant  to  accept  a  surrender  of  her 
tenancy  as  from  that  date,  and  she  accord- 
ingly quitted  possession  on  that  day. 

The  plaintiffs  gave  the  defendant  no- 
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tioe  on  the  13th  of  October,  1877,  that 
they  claimed  the  rent  down  to  the  25th  of 
March,  1879,  under  the  clause  in  the  deed 
of  the  13th  of  November,  1876,  and  gave 
her  notice  not  to  pay  the  rent  to  any 
other  person. 

Stephen,  J.,  gave  judgment  for  the 
plaintiffs. 

The  defendant  appealed. 

Bompcu  and  French,  for  the  appellant. — 
There  has  not  been  an  absolute  assign- 
ment of  a  chose  in  action  within  section 
6  of  sub-section  25  of  the  Judicature 
Act  (1). 

There  has  only  been  an  agreement  be- 
tween the  plaintiffs  and  Burrows  to  allow 
the  rent  to  be  paid  to  the  former,  and  that 
as  a  matter  of  aooount.  The  surrender  by 
the  defendant  is  a  good  surrender  in  law, 
for  the  tenant  has  quitted  possession,  and 
the  landlord  has  re-taken  possession,  and 
if  the  surrender  is  valid  there  is  no  need 
to  enquire  into  the  effect  of  the  assign- 
ment. The  defendant  was  prima  facie 
entitled  to  surrender  to  Burrows.  Has 
there  been  then  any  charge  upon  the 
estate,  either  at  equity  or  in  law,  which 
destroys  his  right  to  accept  that  sur- 
render ?  There  cannot  be  any  in  law,  for 
this  assignment  was  not  by  deed,  and 
therefore  it  is  void,  for  it  does  not  satisfy 
the  requirements  of  8  A  9  Vict.  o.  106. 
sect.  3. 

[Thesioib,  L.J. — Does  not  that  argu- 
ment assume  that  the  assignment  affects 
an  interest  in  land  ?] 

Brice  v.  Bawnieter  (2)  can  be  distin- 

(1)  Judicature  Act,  1873,  sect.  26,  sub-sect.  6, 
. ".  Any  absolute  assignment  by  'writing  under  the 

hand  of  the  assignor  (Dot  purporting  to  be  by  way 
of  charge  only)  of  any  debt  or  other  legal  chose  in 
action,  of  which  express  notice  in  writing  shall  hare 
been  given  to  the  debtor,  trustee  or  other  person 
from  whom  the  assignor  would  have  been  entitled 
to  receive  or  claim  such  debt  or  chose  in  action 
shall  be,  and  shall  be  deemed  to  have  been  effec- 
tual in  law  (subject  to  all  equities  which  would 
have  been  entitled  to  priority  over  the  right  of  the 
assignor  if  this  Act  had  not  passed),  to  pass  and 
transfer  the  legal  right  to  such  debt  or  chose 
in  action  from  the  date  of  such  notice,  and  all  legal 
and  other  remedies  for  the  same,  and  the  power 
to  give  a  good  discharge  for  the  same,  without  the 
concurrence  of  the  assignor  .  .  ." 

(2)  47  Law  J.  Rep.  Q.B.  722;  Law  Rep.  8 
Q.B.  D.  669. 
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gnished  from  this— there  admittedly  the 
money  became  due ;  bat  in  this  case  no 
rent  has  accrued,  and  to  cause  the  rent  to 
arise  the  landlord  must  secure  to  the  te- 
nant quiet  enjoyment,  so  that  the  rent 
does  not  arise  without  the  performance  of 
certain  conditions  by  the  landlord,  for  a 
covenant  to  pay  rent  is  not  an  absolute 
promise  to  pay. 

The  plaintiffs  and  Burrows  cannot,  by 
an  agreement  to  which  the  defendant  was 
no  party,  attach  novel  incidents  to  her 
tenure — KeppeU  v.  Bailey  (3). 

They  cannot  take  away  her  right  to 
surrender  her  lease  if  the  landlord  con- 
sents to  accept  that  surrender ;  a  future 
interest  in  something  which  might  or 
might  not  arise  cannot  thus  be  created. 
The  defendant  could  not  surrender  to  the 
plaintiffs,  as  they  were  not  her  lessors. 
This  is  an  attempt  to  fetter  dealings  with 
property,  and  to  extend  the  doctrine  of 
an  assignment  of  a  chose  in  action  to  some- 
thing which  does  not  exist,  which  may 
never  exist,  and  which  cannot  therefore 
be  assigned — Tooth  v.  Hallett  (4). 

A.  Wills  and  Wilberforce,  for  the  plain- 
tiffs.— This  action  could  not  have  been 
maintained  before  the  Judicature  Act,  but 
that  Act  enables  these  plaintiffs  to  recover 
this  rent,  as  the  defendant  had  due  no- 
tice of  the  assignment.  The  surrender 
of  the  term,  even  if  valid,  cannot  affect 
an  interest  in  that  lease  previously 
created — Doe  v.  Pyke  (5),  and  cannot 
defeat  prior  charges  on  the  estate.  Bur- 
rows is,  in  fact,  a  trustee  of  the  rent  for 
the  plaintiffs,  and  he  cannot  be  permitted 
to  defeat  the  rights  of  his  cestui*  que 
trust. 

[Thesiger,  L.J. — That  may  be  so,  as 
between  the  plaintiffs  and  Barrows ;  but 
if  the  surrender  by  the  defendant  is  a 
good  surrender,  the  rent  is  gone,  and  all 
that  remains  is  possibly  an  equity  to  get 
something  in  the  place  of  rent.  Bram- 
wkll,  L.J. — Can  it  be  said  that  the 
plaintiffs  are  assignees  of  an  -  express 
covenant  to  pay  rent,  and  is  what  is 
claimed  here  rent  ?] 

(8)  2  Myl.  &  K.  517. 

(4)  38  Law  J.  Rep.  Chanc.  396  ;  Lav  Rep.  4 
Ch.  Ap.  242. 

(6)  6  M.  &  S.  146. 


Whether  it  be  technically  rent  or  not, 
the  plaintiffs  have  a  right  to  something 
arising  out  of  the  lease.  There  cannot 
be  a  merger  to  defeat  the  interests  of  the 
plaintiffs,  it  is  like  a  reversionary  interest, 
and  equity  would  not  allow  such  an  inte- 
rest to  be  defeated — Whittle  v.  Henning 
(6).  If  the  particular  estate  is  merged, 
still  it  must  have  continuance  in  law,  in 
order  to  protect  the  interests  of  these 
plaintiffs  (7). 

[Thesiger,  L.J. — That  is  to  say,  the 
defendant  must  remain  in  such  a  position 
as  to  be  liable  to  pay  that  rent.] 

The  plaintiffs  have  a  right  to  have  the 
rent  accrue,  and  it  must  be  held  that  a 
right  to  distrain  would  exist,  if  it  be 
needed  to  support  the  particular  estate 
carved  out  by  Burrows.  The  plaintiffs 
here  had  no  right  to  control  Burrows, 
but  he  could  not  agree  with  the  defendant 
to  alter  the  condition  of  the  property 
any  more  than  the  obligor  of  a  bond  who 
accepted  a  release  after  notice  that  there 
had  been  an  assignment  would  be  allowed 
to  set  up  that  release — Legh  v.  Legh  (8). 

[Beamwbll,  L.J. — There  a  debt  is  due  ; 
but  is  not  the  present  case  like  that  of 
two  persons  who  agree  that  one  shall 
build  a  house  for  the  other,  and  can  they 
not  rescind  by  mutual  consent  that  agree- 
ment, even  though  the  builder  has  as- 
signed the  money  he  is  to  receive  when 
the  house  is  built,  to  a  third  person  ?] 

Bompas  was  not  called  on  to  reply. 

Baggallat,  L.J. — I  have  been  asked 
to  deliver  judgment  first  in  this  case.'v,! 
am  of  opinion  that  by  the  indent  urc 
of  assignment  of  November  1876, 
Burrows  acquired  prima  facie  power  of 
accepting  a  surrender  of  the  lease  from 
the  defendant.  There  might  be  an  equity 
between  him  and  the  plaintiffs  or  other 
parties  which  might  render  it  inequitable 
that  he  should  accept  such  a  surrender, 
and  which  might  render  him  liable  in  an 
action  for  damages  if  brought  by  them. 
It  is  not  necessary  to  give  an  opinion  on 
this  point ;  but  I  am  of  opinion  that  a 
surrender  accepted  by  him  from  the  de- 

(6)  2  Phillips,  781. 

(7)  3  Preston  on  Conwyancing,  447.  448. 

(8)  1  Boe.  &  P.  447. 
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fendant  is  binding  in  favour  of  that 
defendant.  I  agree  with  Stephen,  J., 
that  the  clause  in  the  agreement  of 
November  13,  1876,  is  an  absolute  assign- 
ment of  all  the  rents  whioh  might  here- 
after accrue  due  under  that  lease ;  but  as 
that  lease  was  determined  by  the  agree- 
ment of  surrender  made  by  the  defendant 
and  Burrows  on  March  25, 1878,  no  rent 
could  accrue  after  that  date.  The  claim 
in  this  action  is  for  rent  alleged  to  be  due 
after  the  date  of  that  surrender,  -the  de- 
fendant therefore  cannot  be  liable  to  pay 
to  the  plaintiffs  that  which  they  claim, 
and  this  appeal  must  be  allowed. 

Bbamwkll,  L.J. — I  am  of  the  same 
opinion.  When  Burrows  became  the 
assignee  of  the  reversion  by  virtue  of  the 
indenture  of  August,  1877,  he  thereby 
became  able  to  accept  a  surrender  of  her 
lease  from  the  defendant,  and  there  was 
nothing  to  prevent  the  defendant  from 
making  such  a  surrender.  That  is  how 
the  matters  stood  with  regard  to  Burrows 
and  the  defendant. 

Whether  Burrows  could  accept  such  a 
surrender  without  thereby  incurring 
liability  to  the  plaintiffs,  it  is  not  neces- 
sary to  determine.  The  defendant  was 
under  no  prohibition,  and  could  and  did 
surrender,  and  thereby  the  rent  ceased. 
Now  the  assignment  was  of  the  rent 
payable  during  the  continuance  of  the 
defendant's  term,  but  the  defendant's 
term  has  ceased,  and  that  which  was 
assigned  has  ceased.  I  think  it  would  be 
hard  if  because  of  this  assignment  it  were 
held  that  the  defendant  could  not  sur- 
render the  lease,  if  the  defendant  were 
obliged,  because  of  arrangements  between 
other  persons  to  which  she  was  no  party, 
to  continue  a  lease  which  might  be  un- 
profitable or  undesirable.  I  do  not  think 
that  this  can  be  so ;  there  was  a  right  to 
surrender,  and,  the  surrender  made,  the 
lease  is  gone,  and  the  rent  is  also  gone. 
It  has  been  said  that  this  was  an  assign- 
ment of  a  chose, in  action,  that  is  to  say, 
an  assignment  of  future  accruing  rents. 
I  have  my  doubts  as  to  this,  but  even 
assuming  it  were  so,  it  could  only  be  an 
assignment  of  rent  which  should  become 
due  during  the  rest  of  the  term.  Now 
this  rent  never  became  due,  so  that  it  was 


an  assignment  of  a  chose  in  action  which 
never  became  due.  This  case  therefore 
is  like  that  which  was  put  in  argument 
where  an  agreement  has  been  made  by 
two  people  for  doing  something  which  in 
their  own  interest  they  afterwards 
agree  shall  not  be  done,  and  they 
are  not  precluded  from  making  such 
an  agreement  because  one  of  them  has 
given  an  interest  under  the  contract  to  a 
third  person  who  has  given  notice  thereof. 
These  are  some  of  the  reasons  why  I 
think  this  appeal  must  be  allowed. 

Thesioer,  L.J. — I  am  of  the  same 
opinion.  It  is  important,  I  think,  to  look 
at  the  position  of  the  different  parties  to 
this  suit  on  November  13,  1876.  At  that 
time  the  defendant  was  in  the  enjoy- 
ment of  certain  rights,  subject  to  certain 
liabilities,  under  the  lease  which  had  been 
granted  to  her.  The  plaintiffs  were 
at  that  time  strangers  to  that  lease, 
for  they  had  assigned  the  reversion  to 
Burrows  and  Cotton,  who  may  therefore 
be  considered  as  though  they  were  the 
original  lessors.  Among  other  rights 
which  the  defendant  enjoyed  under  this 
lease  was  the  important  right  of  sur- 
rendering her  lease  to  the  lessor. 

It  is  however  urged  that  an  agreement 
of  November  13,  1876,  made  between  the 
plaintiffs  and  Burrows,  but  to  which  the 
defendant  was  no  party,  deprived  her  of 
that  right  and  determined  the  power, 
which  she  confessedly  had  up  to  that 
date,  of  entering  into  an  agreement  with 
Burrows  for  the  surrender  of  the  residue 
of  her  term.  I  cannot  think  that  this 
can  be  so.  I  will  assume  in  favour 
of  the  plaintiffs  that  the  agreement  of 
November  13  constituted  an  assignment 
in  accordance  with  the  provisions  of 
sub-section  6  of  section  25  of  the  Judi- 
cature Act,  1873  (1).  I  will  assume  also 
in  favour  of  the  plaintiffs  that  future  rent 
is  a  debt  or  chose  in  action  assignable 
under  the  Judicature  Act,  and  I  will 
assume  that  there  was  an  absolute  assign- 
ment  in  writing  of  future  rent.  Therefore 
I  agree  that  if  after  notice  of  the  assign- 
ment had  been  given  to  the  defendant 
any  rent  had  been  due  from  her,  it  would 
have  been  her  duty  to  pay  it  to  the 
assignee.    How  can  it  be  said  that  that 
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was  the  duty  of  the  defendant  in  this 
case  P  No  rent  ever  became  dne ;  how 
then  can  she  be  held  to  be  liable  as 
though  rent  had  become  dne  P  How  can 
she  be  said  to  become,  by  virtue  of  an 
agreement  to  which  she  was  no  party, 
liable  to  the  obligations  of  a  lease  from 
which  the  lessor  has  released  her  ? 

I  do  not  think  the  authorities  cited 
touch  this  case;  in  those  cases  I  find 
that  during  the  continuance  of  a  lease  the 
lessee  creates  an  actual  estate  or  interest 
in  land,  an  interest  which  may  be  either  in 
the  land  itself  or  in  the  fixtures,  or  some- 
times a  merely  equitable  interest,  as  was 
the  case  in  Whittle  v.  Henning  (6),  but 
in  all  these  cases  an  estate  is  legally  or 
equitably  created  during  the  term  and 
continuance  of  the  tenancy,  so  that  it  is 
both  reasonable  and  good  law  to  say  that 
on  a  surrender  of  the  term  out  of  which 
these  interests  have  been  carved,  those 
interests  should  be  kept  alive,  or  in  other 
wordB,  the  term  should  be  kept  alive  as 
far  as  is  necessary  for  supporting,  these 
estates  and  interests.  It  has  been 
attempted  by  the  plaintiffs  to  carry  that 
doctrine  further  than  it  has  ever  before 
been  carried,  and  to  extend  the  doctrine 
of  assignment  with  notice.  To  support 
the  claim  of  the  plaintiffs  in  this  case  it  is 
necessary  to  say  that  a  person  who  re- 
ceives notice  of  an  assignment,  although 
no  party  to  the  agreement  which  consti- 
tuted the  assignment,  must  thereafter 
keep  himself  in  a  position  to  enable  the 
liabilities  created  by  that  assignment  to 
be  met  whenever  they  may  arise.  I  think 
that  this  would  be  a  monstrous  and  unjust 
doctrine,  and  that  the  instance  put  by 
Bramwell,  L.J.,  of  a  contract  between 
two  persons  that  a  house  should  be  built 
by  one  for  the  other  for  a  named  sum  of 
money,  and  an  assignment  by  the  person 
to  whom  that  money  was  to  be  paid  to  a 
third  person,  and  notice  to  the  other 
party  to  the  contract,  is  unanswerable, 
and  it  was  conceded  to  be  so  in  argument. 
For  it  would  be,  if  the  argument  for  the 
plaintiffs  were  to  succeed,  impossible  for 
the  two  contracting  parties  to  rescind 
their  contract,  even  though  both  should 
desire  to  do  so.  There  is,  I  think,  no 
distinction  between  that  case  and  the 
case  of  a  lease.    It  would  result  in  this, 


that  a  person  who  had  taken  a  public- 
house  with  a  covenant  that  he  would 
carry  it  on,  who  had  found  it  did  not 
prosper,  and  whose  landlord  wished  to 
change  the  tenant,  would  be  unable  to 
snrrender  his  tenancy  because  a  covenant 
had  been  entered  into  behind  his  back 
with  regard  to  the  rent.  I  do  not  think 
that  this  can  be  so. 

Although  the  learned  J udge  may  have 
been  right  in  holding  that  there  was  an 
assignment,  and  that  there  was  a  valid 
surrender,  still  I  do  not  think  that  his 
judgment  can  be  supported,  because  I  do 
not  agree  that  the  assignee  of  the  rent 
could  in- fact  compel  the  tenant  to  con- 
tinue in  occupation  in  order  that  the  rent 
might  accrue. 

Judgment  reversed. 


Solicitor*— J.  G.  Joyce,  for  plaintiff;  W.  H.  Her- 
bert, for  defendant. 


1879. 
Dec.  16. 


[IN  THE  COURT  OF  APPEAL.] 

{Appeal  from  the  Queen  8  Bench  Division.) 

THE  qukex,  on  the  prosecution 
Of  H.    CRISP,  V.  PEMBERTO) 
AND  ANOTHER,  Justices. 
THE    SAME  V.    SMITH    AND  AX' 
OTHER. 

Pauper  Lunatic  in  Workhouse — When 
Resident — Order  for  Removal  to  Asylun 
made  by  Officiating  Clergyman — 16  &f  11 
Vict.  c.  97.  sect.  67 ;  7^8  Vict.  c.  101 
sect.  56 — Practice—Appeal  from  Order  o 
Sessions — Appeal  from  Divisional  Cow 
without  Leave  —  Judicature  Act,  1873 
sect.  45. 

[For  the  report  of  the  above  case,  set 
49  Law  J.  Rep.  M.C.  29.] 
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[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Common  Pleas  Division.) 

1880.       "J  FOULKES  V.  THE  METBOPOLI- 

Peb.  26,  27.  >    tan  district  railway  com- 
Maroh  9.  J  pant.* 

Railway  Company — Negligence — Lia- 
bility of  Company  with  running  Powers 
over  another  Company's  Line — Liability  of 
carrying  Company  apart  from  Contract. 

The  South  Western  Railway  Company 
have  a  station  at  Richmond;  above  the 
booking  office  are  the  words  "  8.  W.  and 
Metropolitan  Booking  Office  and  District 
Railway."  The  defendants  have  a  railway 
from  Hammersmith  to  Shaftesbury  Road, 
and  running  powers  over  the  S.  W.  line 
from  Shaftesbury  Road  to  Richmond.  The 
plaintiff  took  from  a  servant  of  the  S.  W. 
Railway  Company  at  Richmond  a  return 
ticket  to  Hammersmith,  the  ticket  was 
stamped  "via  Shaftesbury  Road  and  Dis- 
trict Railway ;  "  on  his  return  journey  he 
travelled  by  a  tram  belonging  to  and 
managed  by  the  defendants.  The  defen- 
dants' carriages,  although  suited  to  their 
own  stations,  were  unsuited  to  the  platform 
of  the  S.  W.  station,  and  the  plaintiff 
was  hurt  in  alighting  at  Richmond.  In 
an  action  for  damages  the  jury  found  that 
the  accident  was  caused  by  the  negligence 
of  the  defendants : — 

Held  (affirming  the  judgment  of  the 
Common  Pleas  Division),  that  whether 
there  was  a  contract  made  by  the  plaintiff 
with  the  defendants  or  not,  they  were  liable 
for  the  injuries  received  by  him  while 
travelling  m  their  train. 

Appeal  from  the  Common  Pleas  Divi- 
sion. The  case  is  reported  48  Law  J. 
Bep.  C.P.  555. 

Action  for  damages  for  injuries  caused 
by  the  negligence  of  the  defendants. 

It  appeared  that  the  plaintiff  took  a 
return  ticket  from  Richmond  to  Ham- 
mersmith at  the  Richmond  Station  of  the 
London  and  South  Western  Railway 
Company ;  the  booking  office  at  that  sta- 
tion is  labelled  "  South  Western  and 
Metropolitan  Booking  Office  and  District 
Railway."    The  defendants  have  a  eta- 

«  Coram  Bmmrell,  L.J. ;  Baggallay,  L.J. ; 
and  Thesiger,  LJ. 

Vol.  49.-Q3.,  CP.  &  Exch. 


tion  at  Hammersmith,  which  is  a  distinct 
station  from  the  Hammersmith  station  of 
the  South  Western  Company ;  they  also 
have  a  line  of  rail  running  from  their 
Hammersmith  station  and  joining  the 
South  Western  Company's  line  to  Rich- 
mond at  a  station  called  Shaftesbury 
Road,  and  they  have  running  powers 
over  the  South  Western  Company's  line 
from  that  station  to  Richmond. 

The  ticket  taken  by  the  plaintiff  had 
not  the  name  of  any  company  on  it,  bnt 
was  marked  "  via  Shaftesbury  Road  and 
District  Railway ;  "  it  was  issued  to  him 
by  a  clerk  of  the  South  Western  Railway 
Company. 

The  plaintiff  travelled  to  the  Hammer- 
smith station  of  the  South  Western  Rail- 
way Company,  and  then  returned  from 
the  Hammersmith  station  of  the  defend- 
ants to  Richmond  by  one  of  the  de- 
fendants' trains,  which  was  under  the 
charge  of  the  defendants'  servants, 
such  train  forming  part  of  the  through 
traffic  of  the  defendants'  company.  The 
plaintiff  was  injured  while  alighting  at 
Richmond  owing  to  the  carriages  of  the 
defendants  being  unsuitable  to  the  plat- 
form at  Richmond  station.  The  verdict 
passed  for  the  plaintiff ;  a  rule  nisi  was 
afterwards  obtained  in  the  Common  Pleas 
Division  to  set  aside  such  verdict,  and  to 
enter  judgment  for  the  defendants,  and 
this  rule  being  discharged,  the  defend- 
ants appealed. 

The  Solicitor-General  (Sir  H.  Oiffard) 
(Waddy  and  Clarke  with  him),  for  the  ap- 
pellants.— The  question  is  whether  this 
action  has  been  brought  against  the  right 
parties.  There  was  no  duty  on  the  part 
of  the  defendants  to  the  plaintiff  unless 
it  arose  from  a  contract  entered  into  by 
them  with  him.  The  contract  of  carriage, 
however,  was  made  with  the  South 
Western  Company  by  the  taking  of  a 
return  ticket  at  their  station  at  Rich- 
mond. 

The  South  Western  Company  received 
the  fare  and  paid  a  portion  of  it  to  the 
defendants.  The  company  with  whioh 
the  contract  was  made  is  liable  for  the 
consequences  of  an  accident  which  occurs 
even  if  the  train  were  under  the  manage- 
ment of  the  defendants.  The  Great 
8  A 
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Foulkes  v.  Metropolitan  District  Bail.  Co.  (App.\ 

Western  Railway  Company  v.  Blake  (1)  ; 
Thomas  v.  The  Bhymney  Railway  Com- 
pany (2) ;  The  Bristol  and  Exeter  Railway 
Company  v.  Collins  (3).  The  defendants 
were  but  the  agents  of  the  South  Western 
Company,  and  they  cannot  he  held  liable 
for  acts  of  non-feasance  or  omission. 

A.  L.  Smith  (Macrae  with  him),  for  the 
plaintiff. — The  plaintiff  could  not  sue  the 
South  Western  Company ;  the  ticket  was 
taken  at  a  booking  office,  labelled  "  South 
Western  and  District  Bail  way  Company ; " 
the  ticket  has  District  Company  on  it ;  he 
was  not  in  a  South  Western  Company's 
carriage  ;  and  therefore  the  contract  was 
altogether  a  contract  between  him  and 
the  defendants. 

But  further,  the  defendants  owe  a  duty 
to  the  plaintiff  apart  from  any  question  of 
contract,  because  they  were  carrying  him. 
Supposing  even  that  the  contract  were 
with  the  South  Western  Railway  Com- 
pany, stall  although  the  plaintiff  can  sue 
on  the  contract,  yet  he  can  also  sue  the  tort 
feasors,  because  the  act  of  carrying  him 
creates  a  duty  in  them — Martin  v.  The 
Great  Indian  Peninsular  Company  (4) ; 
Hayn,  Roman  8f  Co.  v.  OuUiford  (5). 

(Thbsigbe,  L.J. — In  that  case  there 
was  no  contract ;  here  there  is  a  contract 
with  one  of  these  two  companies.] 

Dalyell  v.  Twer  (6)  is  an  authority 
that  a  plaintiff  can  recover  for  a  tort 
committed  by  a  stranger  when  he  is 
being  carried  under  a  contract.  Mar- 
shall v.  The  York,  Newcastle  and  Berwick 
Railway  Company  (7) ;  Austin  v.  The 
Great  Western  Railway  Company  (8) ; 

(1)  7  Hurl.  It  N.  987;  31  Law  J.  Rep.  Exch. 
840. 

(2)  40  Law  J.  Rep.  Q.B.  89  ;  Law  Rep.  6  Q.B. 
266. 

(3)  7  H.L.  Cai.  194 ;  29  Law  J.  Rep.  Ezch.  41. 

(4)  37  Law  J.  Rep.  Ezch.  27;  Law  Rep.  8 
Ezch.  9. 

(5)  48  Law  J.  Rep.  CP.  372 ;  Law  Rep.  4  CP. 
D.  182. 

(6)  1  E.,  B.  &  E.  899;  28  Law  J.  Rep.  Q.B.  52. 

(7)  11  Com.  B.  Rep.  665;  21  Law  J.  Rep. 
CP.  34. 

(8)  36  Law  J.  Rep.  Q.B.  201 ;  Law  Rep.  2  Q.B. 
442. 


CP. 

Wright  v.  The  Midland  Railway  Compaq 
(9)  ;  were  also  cited. 

The  Solicitor-General,  in  reply. 

Cur.  adv.  vult. 

The  following  judgments  were  ( 
March  9)  read  by 

BftAMWHLL,  L.J. — In  this  case  the  fi 
question  is,  with  whom  did  the  plain 
contract  ?  The  contract  was  a  contn 
for  carriage,  the  carriage  of  himself,  a 
who  were  the  carriers  ?  The  defeudan 
The  carriages  are  theirs,  the  motive  pow 
and  the  servants  driving  and  conduct  in 
they  have  a  right  to  carry  over  the  wh< 
length  the  plaintiff  was  to  be  carried,  a 
they  get  and  keep  at  least  part  of  1 
reward  for  these  things. 

What  ground  or  reason  is  there 
saying  they  are  not  the  contractors 
carry  ?    The  journey  is  indeed  part  o 
the  road  of  the  South  Western  Compa 
and  the  servants  of  the  South  West 
Company  in  the  first  instance  receive 
fare.    But  how  does  that  affect  the  cai 
If  the  defendants'  servants  had  in 
first  instance  received  the  fare  it  is  cl 
the  contract  would  have  been  with 
defendants,  and  it  is  therefore  clear  t 
the  ownership  of  the  road  does  not  afi 
the  question.    Nor  can  it  matter  whet 
the  defendants  receive  the  fare  by 
hands  of  their  own  servants  or  those 
others.    Nor  in  truth  that  by  arran 
ment  with  the  South  Western  Compi 
the  latter  company   should  receive 
mainly  for  themselves,  and  only  in  p 
for  the  defendants. 

The  defendants,  I  repeat,  are  the  c 
riers,  and  the  contract  of  carriage  is  w 
them.  If  the  interest  of  the  So1 
Western  in  the  matter  affects  this  reas 
ing,  it  would  at  the  outside  go  to  st 
that  the  two  companies  are  partners,  i 
that  the  contract  was  with  them  join 
That  would  not  disentitle  the  plaintifi 
recover  against  these  defendants  alone 

It  is  impossible  to  say  that  the  fare 1 
received  for  the  South  Western  oi 
Suppose  a  receiver  were  appointed  of 
South  Western  tolls  and  takings,  coul 

(9)  42  Law  J.  Rep.  Ezch.  89 ;  Law  Re 
Ezch.  137. 
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be  contended  that  this  money  could  be 
taken  by  him  without  the  defendants 
being  entitled  to  a  share  of  it  ? 

Bat  farther,  though  the  contract  was 
with  the  South  Western,  the  plaintiff  is 
entitled  to  recover  against  these  defend- 
ants.  In  that  case  there  would  be  no 
duty  of  contract,  and  consequently  no 
cause  of  action  for  a  non-feasance.  But 
there  would  be  that  duty  which  the  law 
imposes  on  all,  namely,  to  do  no  act 
to  injure  another.  It  is  dear  that  if  a 
porter  of  the  defendants  had  aimed  a 
truck  against  the  plaintiff  at  Broadway 
station  and  hurt  him,  the  plaintiff  could 
maintain  his  action  against  the  defen- 
dants. So  if  he  had  left  the  carriage 
there,  and  while  getting  in  the  tram 
had  improperly  started  and  he  was  hurt, 
or  if  his  hand  was  wrongfully  pinched. 
These  are  dear  cases,  but  the  law  is  the 
same  in  cases  not  so  clear.  For 
example,  if  the  carriage  he  was  put 
in  was  dangerous,  if  the  step  he  had 
to  tread  on  was  rotten.  Now  apply 
that  to  the  present  case.  The  difficulty 
is  with  the  question  and  finding.  The 

Sry  have  found  there  was  negligence, 
ow  there  was  no  negligence.  What 
was  done  or  omitted  was  wilful.  But 
the  substance  of  the  finding  of  the  jury 
is  that  the  carriage  was  dangerous  with 
reference  to  the  platform  or  the  platform 
with  reference  to  the  carriage,  and  that 
the  plaintiff  might  and  did  reasonably  act 
in  the  belief  that  they  were  not  in  that 
state,  but  safe  for  him  to  use.  In  truth 
the  combined  arrangements  were  a  trap 
or  snare.  So  that  if  he  had  been  carried 
gratuitously  as  by  a  friend  he  would  have 
had  a  right  of  action  against  him.  With 
the  propriety  of  this  finding  we  have 
nothing  to  do.  This  was  according  to 
that  finding  a  tort,  whether  in  the  de- 
fendants alone  or  in  conjunction  with 
the  South  Western  does  not  matter,  and 
the  plaintiff  is  entitled  to  recover.  I  say 
nothing  about  the  authorities.  But  if 
this  contract  had  not  been  a  contract 
with  the  defendants,  and  all  that  could 
have  been  complained  of  was  a  non- 
feasance by  them,  I  should  hold  they 
were  not  liable. 

Bagoallat,  L.J.— This  is  an  appeal 
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from  an  order  of  a  Divisional  Court  of  the 
Common  Pleas  Division  discharging  a  rule 
which  had  been  granted  on  the  motion  of 
the  defendants  after  verdict  and  judgment 
for  the  plaintiff,  and  which  was  treated 
by  the  Divisional  Court  as  being  in  effect, 
though  expressed  in  somewhat  doubtful 
terms,  as  a  rule  to  enter  the  verdict  for 
the  defendants  on  the  ground  that,  upon 
the  facta  proved  at  the  trial,  there  was 
no  evidence  to  go  to  the  jury  of  any 
liability  on  the  part  of  the  defendants  in 
respect  of  the  alleged  negligence,  or  in 
the  alternative  for  a  new  trial. 

I  agree  with  the  Divisional  Court  in 
the  conclusion  at  which  it  has  arrived  as 
to  both  of  these  alternatives.  The  mis- 
takes which  have  been  made  in  the  course 
of  the  proceedings  in  the  action  as  to 
material  facts  and  circumstances  and  the 
corrections  from  time  to  time  made  or 
purported  to  be  made  of  such  mistakes, 
appear  to  me  to  have  so  important  a 
bearing  upon  the  question  whether  a 
new  trial  should  be  directed,  that  I  pro- 
pose to  allude  to  them  somewhat  in 
detail. 

At  the  very  outset  of  the  proceedings, 
the  pleadings  on  both  sides  were  framed 
on  the  erroneous  assumption  that,  on  the 
occasion  of  the  accident  which  gave  rise 
to  the  litigation,  the  plaintiff  was  travel- 
ling from  Hammersmith  to  Richmond 
with  a  ticket  taken  by  him  at  the  Ham- 
mersmith station  of  the  district  company, 
whereas  he  had  in  fact  travelled  with  a 
return  ticket  which  he  had  previously 
taken  at  the  Richmond  station  of  the 
South  Western  Company;  and  this  erro- 
neous view  was  apparently  acted  upon  by 
both  parties,  at  any  rate  by  the  defend- 
ants until  after  the  verdict  and  judgment. 
For  it  appears  from  the  notes  of  the  Lord 
Chief  Justice  taken  at  the  trial  that  the 
statement  then  made  by  the  plaintiff  that 
he  had  take  a  return  ticket  to  New  Rich- 
mond station  (a  statement  in  one  sense 
true,  but  nevertheless  calculated  to  mis- 
lead) was  in  no  respect  contradicted  by 
evidence  on  the  part  of  the  defendants, 
nor  was  he  cross-examined  upon  it.  In- 
deed so  far  as  I  can  form  an  opinion 
from  the  notes  of  the  Judge  and  from 
the  allusions  to  the  trial  in  the  printed 
report  of  the  proceedings  before  the  Divi- 
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sional  Court,  it  would  appear  to  have 
been  assumed  that,  if  negligence  was 
proved  against  the  carrying  company  and 
that  the  contributory  negligence  which 
had  been  suggested  was  negatived,  the 
verdict  must  be  against  the  defendants. 
That  this  general  impression  prevailed  is, 
I  think,  farther  shewn  by  the  circum- 
stance that  in  the  printed  report  (10) 
it  is  stated  that  the  paragraph  of  the  state- 
ment of  claim  in  which  the  plaintiff 
alleged  that  he  had  been  received  by  the 
defendants  as  a  passenger,  to  be  carried 
by  them  from  Hammersmith  to  Rich- 
mond for  reward  to  the  defendants,  was 
admitted  by  the  defendants,  whereas  in 
fact  it  was  not  admitted,  and  it  would 
consequently  have  been  open  to  the  de- 
fendants to  negative  it  at  the  trial,  had 
they  been  in  a  position  to  do  so.  This 
mistake  in  the  report  could  hardly  have 
occurred  had  it  not  been  that  the  allega- 
tion was  not  in  fact  disputed,  though  tech- 
nically speaking  it  was  not  admitted.  It 
was  also  stated  by  the  counsel  for  the 

?lantiff  in  the  proceedings  before  the 
divisional  Court  and  apparently  without 
contradiction  that  it  had  been  admitted 
by  the  pleadings  and  proved  at  the  trial 
that  the  contract  of  carriage  was  made 
with  the  defendants.  I  am  aware  that  in 
the  course  of  those  proceedings  allusion 
was  made  to  certain  answers  to  interro- 
gatories which  it  was  alleged  had  been 
the  subject  of  comment  at  the  trial,  but 
those  answers  amounted  to  no  more  than 
a  general  statement  that  tickets  issued 
at  the  Richmond  station  were  issued  by 
the  South  Western  Company  and  not  by 
the  defendants,  and  it  was  in  no  way 
stated  in  the  answers  or  suggested  by 
them  that  the  ticket  with  which  the  plain- 
tiff had  travelled  had  been  signed  by  the 
South  Western  Company.  So  far,  then, 
as  the  facts  proved  at  the  trial  are  con- 
cerned, I  entirely  agree  with  the  views 
expressed  by  Grove,  J.,  to  the  effect  that 
there  was  ample  evidence  for  the  plaintiff 
and  none  for  the  defendants. 

But  I  have  now  to  refer  to  another 
mistake  of  a  very  singular  character. 
Upon  the  application  to  the  Common 

(10)  48  Law  J.  Rep.  CP.  at  p.  556  ;  Law  Rep. 
4  CP.  D.  at  p.  268. 


PLEAS  AND  EXCHEQUER.  [N.  S. 

OP. 

Pleas  Division,  affidavits  were  read  on 
behalf  of  the  defendants  drawing  at- 
tention to  the  mistake  under  which  the 
pleadings  had  been  framed  and  to  the 
fact  that  the  ticket  by  which  the  plaintiff 
travelled  had  been  issued  to  him  by  the 
Soath  Western  Company,  and  upon  this 
fact  as  proved  the  argument  which  has 
been  repeated  before  us  was  that  the  con- 
tract for  carrying  was  with  the  South 
Western  Railway  Company,  and  that  no 
liability  upon  it  attached  to  the  defend- 
ants. The  earlier  mistake  originated  in 
a  statement  made  by  the  plaintiff  in  one 
of  the  many  conversations  held  by  him 
with  officials  of  the  defendants  when  he 
was  referred  from  one  to  another  upon 
the  subject  of  his  complaint. 

Among  the  affidavits  so  read  on  behalf 
of  the  defendants  was  one  by  Mr.  Forbes, 
the  chairman  of  the  district  company,  in 
which  he  purported  to  explain  the  nature 
of  the  arrangements  between  tbe  South 
Western  District  Company  for  the  work- 
ing of  the  traffic  between  Richmond  and 
the  district  station  at  Hammersmith,  and 
in  so  doing  he  stated  as  the  effect  of  such 
arrangements  that  the  plaintiff  while 
returning  from  Hammersmith  to  Rich- 
mond by  the  return  ticket  which  he  had 
previously  taken  at  the  South  Western 
Company's  station  at  Richmond,  was  a 
local  passenger  of  the  South  Western 
Company,  and  that  the  District  Company 
would  not  receive  any  part  of  the  toll 
paid  by  him. 

That  this  was  the  true  nature  and 
effect  of  the  arrangements  between  the 
two  companies  was  assumed  and  acted 
upon  in  the  proceedings  before  the 
Divisional  Court,  and  the  arguments 
before  us  were  commenced  and  wert 
for  some  time  continued  upon  the  same 
footing.  But  in  the  course  of  the  ar- 
guments before  us  more  accurate  anc 
certain  information  as  to  the  nature  and 
effect  of  those  working  arrangement! 
was  asked  for,  and  it  was  then  ascer- 
tained and  it  is  now  admitted  that,  ac- 
cording  to  the  actual  arrangements  be- 
tween the  two  companies,  the  plaintiff 
on  the  occasion  in  question,  was  not,  a- 
erroneously  stated  by  Mr.  Forbes,  a  lorn 
passenger  of  the  Southwestern  Company 
but  a  through  passenger,  and  in  thai 
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sense  a  passenger  of  both  companies,  and 
farther  that  the  District  Company  was 
entitled  to  a  proportionate  part  of  the 
price  which  had  been  paid  by  him  on  his 
taking  his  return  ticket  at  the  office  ot 
the  South  Western  Company.  It  is  diffi- 
cult to  understand  how  such  a  mistake 
could  have  been  made  by  Mr.  Forbes  in 
respect  of  a  matter  so  completely  within 
his  own  cognisance ;  it  is,  however,  only 
fair  to  that  gentleman  to  point  out  that 
the  other  paragraphs  of  the  same  affi- 
davit contain  information  quite  sufficient 
to  shew  that  the  statement  to  which  I 
have  referred  could  not  be  accurate,  for 
he  had  not  only  explained  the  distinction 
as  recognised  by  the  railway  clearing- 
house between  through  and  local  traffic, 
but  had  so  far  indicated  the  nature  and 
extent  of  the  interest  of  the  two  companies 
in  the  line  between  Richmond  and  the 
District  Company's  station  at  Hammer- 
smith, as  to  lead  to  the  conclusion  that 
the  traffic  over  such  line  must,  according 
to  the  information  given,  be  through  and 
not  local. 

But  however  this  may  be,  we  have 
now  before  us,  for  our  consideration, 
a  very  different  state  of  circumstances 
from  that  which  was  placed  before  the 
jury  at  the  trial  or  was  in  evidence  before 
the  Divisional  Court  from  whose  order 
the  appeal  is  brought,  though  Grove,  J., 
appears  to  have  expressed  an  opinion  to 
the  effect  that  it  was  not  probable  that  a 
railway  company  would  run  their  trains 
and  carriages  for  several  miles  as  a  mere 
gratuity  to  the  public.  This,  however, 
was  only  an  inference  drawn  by  him  from 
surrounding  circumstances.  Now  having 
regard  to  this  succession  of  mistakes  and 
misapprehensions,  and  bearing  in  mind 
that  the  actual  state  of  circumstances 
npon  which  a  decision  ought  eventually 
to  be  pronounced,  had  not  been  submitted 
to  the  consideration  of  a  jury,  and  that 
this  was  in  part  at  least  if  not  entirely 
owing  to  a  misrepresentation  originating 
with  the  plaintiff  himself,  I  for  some 
time  during  the  earlier  arguments  in. 
dinted  and  somewhat  strongly  inclined  to 
the  opinion  that  a  new  trial  should  be 
directed,  and  that  in  such  case  it  might 
be  desirable  to  abstain  from  expressing 
any  opinion  npon  the  questions  which 
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might  eventually  arise  from  decisions, 
and  I  was  the  more  inclined  to  this  view 
from  the  consideration  that  I  was  by 
no  means  convinced  that  we  were  even 
then  fully  informed  as  to  the  actual 
working  arrangements  which  were  in 
force  between  the  two  companies  at  the 
time  when  the  accident  occurred. 

But  upon  further  consideration  of  the 
matter,  I  have  come  to  the  conclusion 
that  we  are  apparently  in  possession  of 
all  the  material  facts  essential  to  a  final 
decision ;  that  if  there  are  any  other  such 
material  facts  they  are  within  the  cogni- 
sance of  the  defendants  who  have  not 
thought  it  necessary  to  direct  our  atten- 
tion to  them,  and  that  under  these  circum- 
stances a  jury  could  not  with  propriety 
come  to  any  other  conclusion  than  one  in 
favour  of  the  plaintiff,  provided  that  they 
were,  as  we  must  presume  they  would  be, 
properly  directed  as  to  the  law  bearing 
upon  the  facts  detailed  to  them.  To  send 
the  matter  to  a  new  trial  under  such  cir- 
cumstances would,  I  think,  be  to  entail 
additional  and  useless  expense  upon  all 
parties  concerned. 

My  reasons  for  coming  to  the  con- 
clusion that  a  new  trial  must  of  neces- 
sity have  such  a  result  are  as  follows : — 
As  I  have  already  stated,  it  has  been 
urged  on  behalf  of  the  defendants,  the 
District  Company,  that  the  contract  of 
carriage,  having  been  created  by  the 
issuing  and  taking  of  a  return  ticket  at 
the  South  Western  Company's  station 
at  Richmond,  must  be  regarded  as  a  con- 
tract between  the  last-named  company 
and  the  plaintiff,  and  not  as  a  contract 
for  a  breach  of  which  the  District  Com- 
pany could  be  held  liable. 

I  by  no  means  intend  to  express  any 
dissent  from  the  suggestion  so  made  of  a 
liability  on  the  part  of  the  South  Western 
Company  in  respect  of  a  breach  of  the 
contract  of  carriage.  It  may  well  be  that 
such  a  liability  may  co-exist  with  a  liability 
on  the  part  of  the  District  Company  in 
respect  of  the  negligence  alleged  against 
them.  We  know  not,  and  we  have  no 
present  means  of  ascertaining  what  the 
South  Western  Company  might  urge  by 
way  of  answer  to  any  such  suggested 
liability  on  their  part ;  nor  again,  do  I 
deem  it  necessary  to  the  decision  of  this 
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case  to  express  any  decided  opinion  as  to 
whether,  under  all  the  circumstances  of 
this  case,  a  contract  of  carriage,  in  the 
ordinary  acceptance  of  the  term,  was 
created  between  the  District  Company 
and  the  plaintiff,  though  the  strong  indi- 
cation of  my  opinion  is  in  favour  of  the 
view  that  such  a  contract  was  created.  It 
appears  to  me  sufficient  apart  from,  and 
irrespective  of,  any  such  questions  as  those 
to  which  I  have  just  referred,  that  a  duty  or 
obligation  was  imposed  upon  the  District 
Company  when  they  accepted  the  plaintiff 
as  a  passenger  by  their  train,  not  only  to 
carry  him  safely  to  the  station  where  he 
was  to  alight,  but  to  provide  safe  means 
for  alighting  when  he  arrived  at  that 
station.  The  train  by  which  the  plaintiff 
travelled  was  in  every  sense  their  own ; 
the  locomotives  and  carriages  belonged  to 
them  ;  the  guards  and  the  other  servants 
in  charge  of  it  were  in  their  employment 
and  in  their  pay ;  the  line  over  which  it 
ran  was  in  part  their  own,  and  over  the 
other  part  they  had  running  powers,  and 
in  respect  of  that  portion  of  the  line  over 
which  they  had  and  were  exercising  run- 
ning powers,  they  had  the  same  duties 
and  were  under  the  same  obligations  re- 
latively to  their  passengers  and  to  the 
public  generally,  as  they  had  and  were 
under  in  respect  of  the  portions  of  the 
line  which  were  their  own.  The  plaintiff 
was  admittedly  properly  travelling  by 
their  line.  He  had,  in  the  sense  in  which 
the  word  is  ordinarily  used,  been  invited 
to  travel  by  it ;  the  ticket  purporting  to 
give  him  the  right  to  travel,  and  by  virtue 
of  which  he  did  in  fact  travel  by  it,  had 
been  issued  to  and  paid  for  by  him,  with 
their  fall  consent  and  concurrence,  whe- 
ther such  issue  created  a  contract  of  car- 
riage binding  on,  and  to  be  performed  by 
them  or  not ;  and  on  arriving  at  Rich- 
mond, the  plaintiff  was  invited  by  the 
defendants  (required  would  perhaps  be 
the  more  correct  expression)  to  alight. 

Now  whether  the  defendants  were  or 
were  not  entitled  to  any  share  or  interest 
in  the  price  paid  by  the  plaintiff  for  his 
ticket,  appears  to  me  to  be  a  matter  of 
no  importance  as  regards  the  obligation 
which  they  took  upon  themselves  when 
they  invited  him  and  received  him  as  a 
passenger  by  their  train  to  carry  him 
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safely  to  his  journey's  end,  and  to  c 
him  no  injury  by  wilful  or  careless 
or  omissions ;  but  even  if  the  elemei 
pecuniary  interest  were  necessary  to 
pose  the  obligation  I  have  referred 
such  element  existed,  inasmuch  as 
District  Company  had  a  direct  pecun 
interest,  small  perhaps,  but  neverthc 
substantial,  in  the  price  paid  for  his  tic 
as  well  as  in  the  price  paid  for  ei 
other  ticket  issued  by  the  South  Wes 
Company  under  similar  circumstance 
Such,  then,  being  the  duty  or  obi 
tion  imposed  upon  the  defendants,  tl 
cannot,  I  think,  be  any  question  or  dc 
as  to  their  having  failed  to  dischargi 
That  the  arrangements  for  the  alightin 
the  plaintiff  at  the  Richmond  station  v 
of  an  insufficient  and  improper  charai 
cannot  now  be  questioned,  and  it  is 
my  opinion,  immaterial  whether  the  p 
form  was  improperly  constructed  r 
tively  to  the  carriage,  or  the  carri 
improperly  constructed  relatively  to 
platform.  The  latter  is  perhaps  the  n 
correct  view,  for  though  a  footboarc 
only  an  inch  and  a  half  in  width  i 
occasion  no  danger  or  inconvenience ;  1 
on  the  contrary,  may  be  both  safe 
convenient  when  the  carriage  is  stopp 
at  a  platform  differing  but  little  in  It 
from  that  of  the  floor  of  the  carriage, 
when  the  footboard  serves  only  to  stc 
gap  between  the  carriage  and  the  platfo 
as  is  the  case  at  the  stations  on  the  1 
trict  Company's  own  lines,  it  manife 
must  become  a  source,  not  only  of  inc 
venience,  but  of  possible  if  not  probj 
danger,  when  the  level  of  the  platfon 
upwards  of  two  feet  below  that  of 
carriage,  as  was  the  case  at  Richm* 
station  on  the  occasion  of  the  acciden 
the  plaintiff.  I  should  not  have  advei 
to  the  subject  had  it  not  been  sngges 
in  argument,  that  the  accident  was  o< 
sioned  to  the  plaintiff,  not  by  reasor 
any  improper  construction  of  the  carri 
in  which  the  plaintiff  travelled,  but 
reason  of  the  improper  construction 
the  platform,  and  that  the  construe! 
and  maintenance  of  the  platform  vi 
under  the  control  of  the  South  West 
Company;  but  admitting  the  fact  to 
so,  as  it  probably  is,  it  was  the  dnfr 
the  defendants  either  to  adapt  the  f< 
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board  or  step  of  their  carriage  to  the 
platform  it  would  have  to  approach,  or  to 
arrange  for  an  alteration  being  made  in 
the  platform  itself. 

To  carry  their  passengers  in  carriages 
which  were  in  every  respect  or  for  any 
purpose  dangerous,  was,  in  my  opinion,  a 
misfeasance  rather  than  a  nonfeasance. 

I  regret  to  have  to  add  that,  in  my 
opinion,  negligence  is  too  mild  a  term  to 
apply  to  the  carelessness  of  which  the 
defendants  have  been  guilty,  for  it  appears 
from  the  correspondence  which  has  been 
put  in  evidence  that  they  were  warned,  I 
believe,  before  they  commenced  to  run 
trains  to  the  platform  in  question,  but  at 
any  rate  before  the  accident  ocourred, 
that  their  carriages  were  not  adapted  for 
the  safe  descent  of  passengers  at  the  Rich- 
mond station,  and  that,  should  they  per. 
sist  in  running  carriages  so  constructed, 
an  accident  would  almost  inevitably  occur. 
The  last  of  these  warnings  was  apparently 
given  two  days  only  before  the  accident 
occurred. 

For  the  reasons  which  I  have  assigned, 
I  am  of  opinion  that  the  defendants  have 
entirely  failed  to  make  out  a  case  for 
having  judgment  entered  for  them  in  the 
action,  and  that,  having  regard  to  all  the 
circumstances  of  the  case,  a  new  trial 
ought  not  to  be  directed. 

Thbbighr,  L.J. — I  agree  that  this  ap- 
peal should  be  dismissed.  If  the  right  of 
the  plaintiff  to  maintain  his  judgment 
depended  solely  upon  his  establishing  a 
contractual  relation  between  him  and  the 
defendants,  I  should  not  dissent  from  the 
view  that  such  relation  has  been  proved. 

The  affidavit  of  Mr.  Forbes  is  not  in 
itself  inconsistent  with  the  notion  that  the 
London  and  Southwestern  Railway  Com- 
pany in  issuing  tickets  at  their  Richmond 
station  for  stations  on  the  defendants' 
line,  so  issue  them  as  agents  for,  or  as 
partners  with  the  defendants. 

The  notion,  too,  receives  sanction  from 
the  decision  in  the  case  of  Gill  v.  The 
Manchester  Railway  Company  (11).  There 
the  contract  of  carriage  purported  to  be 
made  with  the  Great  Northern  Railway 
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Company,  but  the  animal,  which  was  the 
snbject  of  the  contract,  was  to  be  con- 
veyed upon  the  defendants'  line,  and  there 
were  traffic  arrangements  between  the 
two  companies,  under  which  their  rolling 
stock  was  treated  as  one  stock,  their 
traffic  was  interchanged,  and  the  receipts 
from  through  traffic  were  divided  by  mile- 
age. It  was  held  that,  by  virtue  of  those 
arrangements,  the  Great  Northern  Rail- 
way Company,  whether  as  partners  with 
the  defendants  or  otherwise,  became  the 
agents  of  the  latter  to  make  the  contract 
of  carriage  with  the  plaintiff.  In  the 
present  case,  under  the  traffic  arrange- 
ments between  the  two  railway  com- 
panies, the  defendants  supply  the  rolling 
stock,  and  carry,  in  the  exercise  of  their 
running  powers,  the  whole  of  the  through 
traffic,  taking  a  mileage  proportion  of  the 
receipts  of  such  traffic,  with  an  allowance 
for  working  expenses.  It  is  admitted 
that  traffic  between  Richmond  and  the 
defendants'  station  at  Hammersmith  con- 
stitutes through  traffic,  and  it  may  there- 
fore be  urged  with  force,  that  in  booking 
suoh  through  traffic  at  Riohmond  the 
London  and  South  Western  Railway 
Company  contract  either  as  agents  for 
the  defendants,  or  for  the  defendants 
jointly  with  themselves.  This  view  is 
further  strengthened  by  the  form  of  the 
ticket  issued  at  Richmond  to  passengers 
travelling  from  Richmond  on  to  the  Me- 
tropolitan District  line,  when  contrasted 
with  that  issued  to  passengers  travelling 
elsewhere,  and  by  what  is  written  over 
the  booking  offices,  and  although  I  am  by 
no  means  prepared  to  hold  that,  under 
traffic  arrangements  similar  to  those 
which  exist  between  the  two  companies, 
it  is  not  open  to  a  company  in  the  posi- 
tion of  the  South  Western  Railway  Com- 
pany to  make  contracts  of  carriage  in 
such  a  way  as  to  make  itself  exclusively 
liable  upon  them,  or  to  deny  that  in  most 
cases  it  must  be  a  question  for  the  jury 
whose  the  particular  contract  may  be, 
yet  I  think  that,  under  the  peculiar  cir- 
cumstances of  the  present  case,  and  upon 
the  materials  before  us,  the  Court  would 
not  be  justified  in  disturbing  the  judg- 
ment for  the  plaintiffs,  and  sending  that 
question  down  for  trial. 

But  it  is  not  necessary  for  us  to  rest 
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our  judgment  upon  any  contractual  rela- 
tion between  the  plaintiff  and  the  defend- 
ants, for  I  am  of  opinion  that  it  has  been 
rightly  contended  for  him  that,  even  as- 
suming the  contraot  of  carriage  from  and 
to  Richmond  and  Hammersmith  to  have 
been  made  between  him  and  the  South 
Western  Railway  Company  exclusively, 
the  defendants  are  still  liable  in  respect 
of  the  wrongful  act  which  led  to  the 
plaintiff's  injuries,  by  virtue  of  their 
actual  reception  of  him  in  their  carriage 
on  his  return  journey  from  Hammersmith 
to  Richmond.  In  arriving  at  a  conclu- 
sion upon  the  validity  or  invalidity  of 
this  contention  it  is  necessary  to  premise 
the  following  facts : — 

1.  The  accident  to  the  plaintiff  oc- 
curred as  he  was  alighting  from  the 
carriage  in  which  he  rode,  on  to  the 
platform  of  Richmond  station.  2.  The 
station,  including  the  platform,  is  the 
station  of  the  London  and  South  Western 
Railway  Company,  but  which  the  defend- 
ants have  a  right  to  use  in  the  exercise  of 
their  running  powers.  3.  The  accident 
was  due  to  what  may  be  termed  equally 
a  defect  in  the  construction  of  the  de- 
fendants' carriage,  relatively  to  the  con- 
struction of  the  platform,  and  a  defect  in 
the  construction  of  the  platform  relatively 
to  the  construction  of  the  carriage ;  but 
as  at  the  trial  the  contract  of  carriage 
was  treated  by  the  Lord  Chief  Justice 
as  a  contract  with  the  defendants,  it 
was  quite  immaterial  in  which  way  the 
defect  was  viewed,  and  he  accordingly 
put  to  the  jury  only  the  questions  whether 
there  was  negligence  in  the  construction 
of  the  platform  relatively  to  the  construc- 
tion of  the  carriage,  leading  to  the  acci- 
dent, and  whether  there  was  contributory 
negligence  on  the  part  of  the  plaintiff. 
4.  The  finding  of  the  jury  in  favour  of 
the  plaintiff,  so  far  as  those  questions  are 
concerned,  is  not  now  impugned. 

Starting  with  these  premises  of  fact, 
there  are  certain  admitted  propositions  of 
law  to  be  borne  in  mind. 

1.  A  railway  company  issuing  a  ticket 
to  a  passenger  for  a  journey,  partly  on 
the  company' s  own  line,  and  partly  on 
the  line  of  another  company,  may  be,  and 
presumably  is,  responsible  for  the  safety 
of  the  passenger  on  his  whole  journey, 
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and  is  liable  to  compensate  him  foi 
juries  caused  to  him  by  the  negligen 
railway  servants,  or  defective  construi 
of  carriages  or  stations,  to  whicl 
company  they  belong — The  Great  We 
Railway  Company  v.  Blake  (1),  Th 
v.  The  Bhymney  Railway  Company 

2.  A  railway  company  may,  under 
tain  circumstances,  be  subject  in  fa 
of  a  passenger  upon  such  a  journe 
last  mentioned  to  similar  responsibili 
although  as  between  the  company 
the  individual  passenger  there  may  I 
been  no  contract,  as  for  instance,  in 
case  of  a  servant  travelling  with 
master,  upon  a  ticket  taken  by  the  1; 
— Marshall  v.  The  York,  Newcastle 
Berwick  Bailway  Company  (7),  or  < 
child  of  tender  years  travelling  up* 
ticket  taken  by  its  parent ;  and  eve 
the  case  of  a  child  above  the  age  wi 
which  the  company  holds  itself  on 
willing  to  carry  children  gratis,  but  t 
by  the  mother  without  a  ticket— Aust 
The  Great  Western  Railway  Company 

The  ground  upon  which  these  far 
responsibilities  of  railway  companies 
rested  is  either  that  stated  by  1 
Blackburn,  then  Blackburn,  J.,  in 
last  cited  case,  p.  445,  where  he  £ 
"  I  think  that  what  was  said  in  the 
of  Marshall  v.  The  York,  Newcastle  and 
wick  Railway  Company  (7)  was  quite 
rect.  It  was  there  laid  down  that  the  r 
which  a  passenger  by  railway  has  t 
carried  safely,  does  not  depend  on 
having  made  a  contract,  but  that 
fact  of  his  being  a  passenger  cae 
duty  on  the  company  to  carry 
safely ; "  or  it  is  that  to  which  Lush 
and  Shee,  J.,  in  the  same  case  inc 
namely,  a  contract,  although  not  a 
tract  with  the  individual  injured 
suing.  Whichever  ground  be  taken, 
responsibilities  are  not  directly  foui 
upon  contract. 

But  3.  The  responsibilities  of  a  rail 
company  or  any  other  carrier  may  be 
ried  still  a  step  further.  There  are  c 
in  which  a  carrier  may  be  liable  for  i 
ries  received  by  a  passenger  then  car 
by  him,  although  no  contract  for 
nage  may  exist  between  the  carrier 
the  passenger,  or  any  person  contrac 
directly  for  his  carriage. 
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In  DalyeU  v.  Tyrer  (6)  the  plaintiff 
had  made  a  contract  with  a  public  ferry- 
man,  tinder  which  the  latter  was  bound 
to  carry  him  daily  for  a  certain  period. 
The  ferryman  being  nnable  npon  a  parti- 
cular day  to  work  the  ferry,  hired  a  boat 
and  crew  for  the  purpose,  and  an  accident 
having  occurred  to  the  plaintiff  through 
the  mismanagement  by  the  crew  of  a 
rope,  the  owner  of  the  boat  and  crew 
was  held  liable  to  him.  So  again,  a  case 
of  Reynolds  v.  The  North  Eastern  Railway 
Company,  reported  in  Roscoe's  Nisi  Prius, 
14th  ed.  p.  591,  decided  that  where  a 
passenger  took  a  ticket  of  Company  A. 
for  a  journey  over  the  lines  of  Companies 

A.  ,  B.  and  C,  and  a  collision  occurred  on 
the  B.  Railway  by  reason  of  the  train  in 
which  the  plaintiff  was,  running  into 
trucks  negligently  left  on  the  line,  the 

B.  Company  were  liable  to  the  plaintiff 
in  an  action  for  negligence. 

These  propositions  of  law  have  not 
been  disputed  by  the  Solicitor- General 
in  his  arguments  for  the  defendants  in 
the  present  case,  and  he  admits  that  for 
certain  which  he  denominated  misfea- 
sances or  tortious  acts,  tbe  defendants 
might  have  become  liable  to  the  plaintiff, 
carried  as  he  was  in  fact  by  them ;  but 
he  denies  that  they  incurred  any  liability 
in  respect  of  the  defect  which  led  to  the 
plaintiff's  accident,  whether  it  be  treated 
as  a  defect  of  carriage  or  of  platform. 

He  attempts  to  draw  a  line  in  a  case 
like  the  present  between  the  commission 
of  an  act  which  is  in  itself  wrongful,  and 
the  omission  of  some  act  to  which  the 
company  would  admittedly  be  bound  if 
the  passengers  were  carried  by  them 
under  a  contract.  It  is,  however,  very 
difficult  to  how  such  a  line  can  be 
reasonably  drawn.  Suppose  the  carriage 
in  which  the  plaintiff  rode  had  been  al- 
lowed, by  the  neglect  of  the  defendants, 
to  be  in  an  insecure  and  dangerous  condi- 
tion, and  an  accident  had  thereby  occurred 
to  him,  why  should  the  defendants  be 
less  liable  to  him  than  if  their  porter 
had,  as  the  train  was  leaving  Hammer- 
smith Station,  negligently  shut  the  car- 
riage-door upon  the  plaintiff's  finger,  in 
which  case  the  Solicitor- General  admits 
the  defendants  would  be  liable  ?  Why 
Vol.  48.— Q.B.,  OP.  &  Exch. 
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again,  on  the  other  hand,  if  there  is  any 
duty  on  the  part  of  the  defendants  to- 
wards the  plaintiff  in  respect  of  the 
security  of  the  carriage  in  which  he 
rides,  should  there  not  be  a  duty  also  in 
respect  of  the  place  at  which  he  is  called 
upon  to  alight  ? 

I  think  that  the  true  principle  in  suck 
a  case  as  the  present  is,  that  the  carry 
ing  company,  so  far  as  concerns  its  own 
line,  in  which  term  I  include  a  line  over 
which  running  powers  are  exercised,  and 
its  own  acts  or  omissions,  is  under  the 
same  obligations  in  reference  to  the  secu- 
rity of  the  passenger  as  it  would  have 
been  if  it  had  directly  contracted  with 
him.  That  principle  is  a  reasonable  one, 
for  underlying  it  is  the  fact,  that,  more 
or  less  directly  or  indirectly,  the  carrying 
company  derives  a  benefit  from  its  carriage 
of  tne  passenger,  and  should  therefore 
come  under  some  corresponding  obliga- 
tion towards  him,  and  what  more  appro- 
priate obligation  can  there  be  than  the 
ordinary  one  undertaken  by  railway  com- 
panies towards  their  passengers,  namely, 
that  of  taking  due  and  reasonable  care 
for  their  safety  ? 

I  am  of  opinion,  then,  that  the  duty  of 
the  defendants  towards  the  plaintiff  was 
such  as  I  have  described,  and  inasmuch 
as  upon  the  verdict  of  the  jury  it  must 
be  taken  that  the  defendants  negligently 
failed  to  fulfil  their  duty,  it  follows  that 
the  judgment  of  the  Court  below  in 
favour  of  the  plaintiff  was  right,  and 
should  be  affirmed. 

Judgment  affirmed. 


Solicitors—  Faithfull  &  Owen,  for  plaintiff ;  Bax- 
ters &  Co.,  for  defendants. 
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[IN  THE  HOUSE  OF  LORDS.] 
1880.     1  HOOPER  AND  ANOTHER  V.  BOURNE 
Feb.  9.    J  AND  OTHERS. 

Lands  Clauses  Consolidation  Act,  1845 
(8*9  Vict.  c.  18),  s.  127— Superfluous 
Land — Mines  under  Superfluous  Land. 

Lands  "had  been  acquired  by  a  railway 
company  by  agreement  under  their  statu- 
tory powers.  The  time  within  which  they 
might  be  sold  if  not  required  for  railway 
purposes,  expired  in  1863;  at  which  time 
they  had  not  been  used  for  such  purposes 
nor  sold.  The  lands  were  in  close  proxi- 
mity to  W.  station;  and  since  the  year 
1868  additional  sidings  had  been  required 
at  the  station,  for  which  the  lands  would  be 
needed,  but  for  want  of  funds  such  sidings 
had  not  been  constructed.  Meanwhile  the 
lands  were  let,  first  to  an  agricultural 
tenant,  and  afterwards  to  a  mining  com- 
pany, the  lessors  having  the  right  to  re- 
enter at  any  time  at  short  notice. 

Upon  an  action  brought  in  1875  by  ad- 
joining landowners  to  recover  the  lands  as 
superfluous  within  8  8f  9  Vict.  c.  18.  *. 
127, — Held,  that  the  lands  were  not  super- 
fluous, the  fact  that  they  were  required  for 
the  railway  in  1868  being  strong  presump- 
tive evidence  that  they  were  so  required  in 
1868,  and  the  burden  of  proof  ,  especiallg 
after  so  great  a  lapse  of  time,  being  upon 
the  plaintiffs  to  shew  that  they  were  not. 

The  lease  to  the  mining  company  reserved 
to  the  lessors  the  right  to  regulate  the  man- 
ner of  removing  the  minerals,  so  as  to  pre- 
vent injury  to  the  surface: — 

Held,  that  the  minerals  were  not  super- 
fluous. 

Semble,  that  where  land  is  bought  by  a 
railway  company  with  the  mines  under  it 
the  mines  cannot  be  claimed  as  superfluous 
land  apart  from  the  surface. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal  affirming  one  of  the 
Queen's  Bench  Division.  The  case  is 
reported  in  the  Courts  below,  46  Law  J. 
Rep.  Q.B.  509;  47  Law  J.  Rep.  Q.B. 
437 ;  Law  Rep.  2  Q.B.  D.  339 ;  3  Q.B.  D. 
258. 

The  plaintiffs  brought  an  action  to 
recover  as  adjoining  owners  three  parcels 
of  land  at  West  bury,  in  the  county  of 
Wilts,  as  superfluous  land  within  the 


revisions  of  the  Lands  Clauses  Consoli- 
ation  Act,  1845  (8  &  9  Vict.  c.  18),  8. 
127. 

The  facts,  which  were  found  by  a 
special  case,  were  as  follows : — 

The  land  in  question  and  all  mines 
thereunder  was  with  other  land  sold  by 
agreement  and  conveyed  in  the  month  of 
March,  1848,  to  the  Wilts,  Somerset  and 
Weymouth  Railway  Company.  The 
company  entered  upon  the  land  so  con- 
veyed to  them,  and  upon  part  of  it  con- 
structed  the  Westbury  Station  and  a  sec- 
tion of  their  line  of  railway.  They  also 
used  a  part  of  the  said  land  as  a  road  for 
the  purposes  of  access  to  the  station ;  and 
on  one  of  the  pieces  of  land  claimed  in 
this  action,  and  numbered  Lot  1,  they 
sank  a  well  for  supplying  a  tank  of  water 
for  the  purpose  of  their  engines. 

The  residue  of  the  land,  including  Lot 
1,  they  let  to  the  defendant  Bourne,  an 
agricultural  tenant,  from  year  to  year, 
subject  to  their  right  to  resume  possession 
on  giving  two  months'  notice  whenever  it 
might  be  required  for  railway  purposes. 

In  the  year  1851  the  Wilts,  Somerset 
and  Weymouth  Railway  Company  was 
dissolved  by  Act  of  Parliament,  and  its 
undertaking  was  transferred  to  the  Great 
Western  Railway  Company.  The  latter 
company  shortly  afterwards  made  a  reser- 
voir on  another  part  of  Lot  1  to  improve 
the  supply  of  water  for  their  engines.  A 
cottage,  standing  on  Lot  1,  which  was 
bought  with  the  said  land,  was  occupied 
by  one  of  the  railway  servants.  On  the 
18th  of  August,  1871,  the  Great  Western 
Railway  Company  let  the  land  formerly 
occupied  by  Bourne  to  the  Weetbury  Iron 
Company,  Limited,  for  mining  purposes, 
the  works  to  be  carried  on  to  the  satis- 
faction of  the  railway  company's  engi- 
neer, and  the  railway  company  having 
the  right  to  re-enter  at  any  time  upon 
giving  twenty-eight  days'  notice.  The 
said  land  was  at  the  time  of  the  bringing 
of  the  action  still  in  the  occupation  of  the 
Westbury  Iron  Company. 

It  was  found  by  the  Special  Case  that 
since  the  year  1868  the  traffic  at  the 
Westbury  Station  had  much  increased, 
and  that  during  that  period  the  three 
pieces  of  land  had  been,  and  still  were, 
required  for  the  purpose  of  constructing 
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additional  sidings  upon  them  to  accom- 
modate the  increased  traffic.  It  further 
appeared  that  the  want  of  sach  additional 
accommodation  had  been  the  subject  of 
much  discussion  by  the  district  officers 
of  the  railway  having  the  supervision  of 
the  traffic  at  that  station,  but  owing  to 
financial  reasons  and  the  necessity  of 
applying  the  funds  of  the  company  to 
other  works,  nothing  had  yet  been  done 
to  supply  additional  accommodation  at 
the  Weatbury  Station. 

The  Lands  Glauses  Consolidation  Act, 
1845,  was  incorporated  with  the  special 
Acts  of  the  railway  companies.  The 
time  within  which  land  not  required 
might  be  sold  expired  in  1863. 

The  plaintiffs,  in  their  action  com- 
menced in  1875,  claimed  that  the  land, 
let  to  Bourne  and  afterwards  to  the  min- 
ing company,  was  not  required  for  the 
purposes  of  the  railway  when  the  said 
time  expired,  and  that  it  thereupon  vested 
in  them  as  superfluous  land. 

The  Queen's  Bench  Division,  and  on 
appeal  the  Court  of  Appeal,  held  that  the 
land  was  not  superfluous  within  8  &  9 
Vict.  o.  127,  and  gave  judgment  for  the 
defendant. 

The  plaintiffs  appealed. 

Benjamin  (Mereweiher  with  him),  for 
the  appellants. — This  case  falls  within  the 
principle  of  the  decision  in  The  Great 
Western  Railway  Company  v.  May  (1), 
which  decided  the  meaning  of  s.  127  of 
the  Lands  Clauses  Consolidation  Act  to 
be  that,  if  at  the  end  of  the  prescribed 
period  land  acquired  by  a  company  and 
still  retained  was  not  needed  for  the  pur- 
poses of  the  undertaking,  it  vested  in  the 
adjoining  landowner.  If  s.  6,  which  refers 
to  purchase  of  lands  by  agreement,  be 
read  with  ss.  127  &  128,  it  clearly  ap- 
pears that  the  provisions  as  to  super- 
fluous lands  apply  to  lands  taken  by 
agreement;  and  so  it  has  been  held  by 
the  Courts  below. 

In  Betts  v.  Die  Cheat  Eastern  Railway 
Company  (2),  it  was  found  that  the  lands 
had  been  purchased  "  solely  for  the  pur- 

(1)  43  Law  J.  Rep.  Q.B.  233  ;  Law  Rep.  7 
ELL.  288. 

(2)  Ante,  p.  197. 


poses  of  the  railway,  and  had  ever  since 
been  retained  bona  fide  for  such  pnrposes." 
There  is  no  such  finding  here  ;  all  that  is 
found  is  that  five  years  afterwards  the 
land  became  necessary.  There  is  nothing 
to  shew  that  in  1863  anyone  foresaw  the 
great  development  of  traffic  which  took 
place  after  1868,  or  could  have  said  at 
that  time  that  the  land  was  required. 
The  fact  that  it  was  not  used  for  so  many 
years  after  1863  is  strong  evidence  that 
it  was  not  then  required,  and  that  there 
was  no  reasonable  prospect  of  its  being 
required. 

Sections  77  &  78  of  the  Railways  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c. 
20),  which  provide  that  mines  shall  not 
pass  by  a  conveyance  to  a  railway  com- 
pany, unless  expressly  included,  and  that 
a  railway  company  may  purchase  mines 
under  adjoining  lands  to  prevent  injury  to 
their  works,  shew  that  in  the  contempla- 
tion of  the  legislature  mines  are  treated 
as  a  separate  property  from  the  surface. 
The  Great  Western  Railway  Company  v. 
Bennett  (3)  shews  that  the  object  of  sec- 
tions 77  &  78  is  to  enable  the  company 
to  obtain  vertical  and  lateral  support  for 
its  works.  It  may  bay  the  mines  under 
its  own  and  the  adjoining  lands  if  neces- 
sary for  that  purpose.  Being  treated 
thus  as  a  separate  property,  and  coming 
within  the  definition  of  the  word  "  lands 
in  the  Lands  Clauses  Act,  namely,  "  mes- 
suages, lands,  tenements  and  heredita- 
ments of  any  tenure,"  it  is  contended 
that  mines  may  be  superfluous  lands 
within  s.  127.  Here  it  is  dear  that  the 
minerals  were  not  necessary  as  a  support, 
since  the  company  has  granted  a  lease 
for  the  purpose  of  working  them  and 
carrying  them  away.  The  inference  of 
fact  has  been  drawn  by  all  the  Judges 
that  they  were  not  required.  The  appel- 
lants are  therefore  entitled  to  them,  even 
if  it  be  held  that  the  surface  is  not  super- 
fluous. 

Davey,  Charles  and  Ifoulton,  for  the 
respondents,  were  not  called  upon. 

The  Lord  Chancellor  (Eael Cairns). — 
Several  questions  have  been  argued  in 


H 


(3)  36  Law  J.  Rep.  Q.B.  133 ;  Law  Rep.  2 
.L.  27. 
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this  case  by  the  learned  counsel  who 
have  presented  the  case  to  your  Lord- 
ships on  behalf  of  the  appellants,  but  it 
will  not,  in  the  view  which  I  take  of  the 
case,  be  necessary  to  refer  to  more  than 
one  of  those  questions.  If  it  turns  out 
that  the  land  which  is  here  sought  to  be 
recovered  is  not  "superfluous  land" 
within  the  meaning  of  the  Lands  Glauses 
Consolidation  Act,  the  other  questions 
which  have  been  argued  in  the  case  be- 
come immaterial. 

The  action  is  brought  in  the  year  1875 
to  recover  against  the  Great  Western 
Railway  Company  certain  closes  of  land, 
three  in  number,  which  are  alleged  to  be 
superfluous  land.    The  plaintiffs  (the  ap- 
pellants), who  seek  to  recover  the  land, 
allege  that  they  are,  and  for  the  purpose 
of  the  present  argument  (and  for  that 
purpose  only)  I  will  assume  that  they 
are,  the  "  adjoining  owners  "  who  would 
be  entitled  to  recover  the  land,  if  it  be 
superfluous  land.    The  case  of  the  plain- 
tiffs, therefore,  is  one  in  which  they  seek 
to  establish,  I  will  not  say  a  forfeiture  of 
the  land,  but,  at  all  events,  that  the  land 
has  been  divested  out  of  the  railway  com- 
pany in  which  undoubtedly  it  was  vested, 
and  has  become  vested  in  the  plaintiffs. 
The  case  of  the  plaintiffs  must  be  that 
this  divesting  from  the  railway  company 
and  vesting  in  the  plaintiffs  took  plaoe 
in  the  year  1863.    The  case,  therefore,  is 
one  in  which  the  plaintiffs  have  to  re- 
cover upon  their  own  title,  and  they  have 
to  shew,  affirmatively,  that,  as  a  matter 
of  fact,  the  land  in  question  had  become 
at  the  date  which  I  have  mentioned 
superfluous  land,  and  until  they  establish 
that  fact,  they  do  not  advance  their  case. 
The  mere  circumstance  that  at  one  par- 
ticular period  the  land  was  unbuilt  upon, 
or  unused  for  the  purposes  of  the  railway, 
will  not  be  material,  at  all  events  will 
not  be  conclusive.    It  must  be  shewn 
affirmatively  that,  within  the  meaning  of 
the  Act  of  Parliament,  it  had  become  at 
the  date  I  have  mentioned  superfluous 
land,  that  is  to  say,  "  laud  not  required 
for  the  purpose  of  the  railway  company's 
undertaking." 

The  case  did  not  go  before  a  jury,  and 
therefore  there  is  no  finding  of  a  jury  on 
the  subject.    By  the  agreement  of  the 


parties  a  special  case  was  stated,  and  the 
Court  was  at  liberty,  by  the  agreement 
of  the  parties,  to  draw  inferences  on  the 
question  of  fact  from  the  statements 
made  in  the  special  case.  I  will  refer 
your  Lordships  to  one  of  those  state- 
ments,  the  statement  in  paragraph  14:— 
[His  Lordship  read  the  paragraph  re- 
lating to  the  increase  of  traffic,  and  con- 
sequent necessity  for  additional  accom- 
modation.] Your  Lordships  have  this 
statement  positively  made — it  is  common 
ground,  therefore,  between  the  parties  in 
the  case — that,  since  the  year  1868,  these 
pieces  of  land  have  been,  and  still  are, 
required  for  the  purpose  of  constructing 
additional  sidings  upon  them  to  accom- 
modate the  increased  traffic  There  is  no 
doubt,  therefore,  as  to  what  was  the  case 
in  1868. 

Upon  that,  the  first  observation  I  make 
is  this,  that  if  the  question  had  been  pre- 
sented for  solution  before  a  jury,  or  any 
other  tribunal  of  fact,  in  the  year  1863, 
it  is  quite  possible  that  a  controversy 
might  have  arisen  as  to  whether  in  the 
development  of  the  traffic  of  the  company 
these  lands  would  be  required  for  these 
additional  sidings,  and  at  that  time,  per- 
haps, there  would  not  have  been  a  possi- 
bility of  predicating  what  was  predicated 
in  the  year  1868,  that  the  increase  of 
traffic  necessitating  these  additional  works 
had  actually  taken  place.    That  may  be 
so ;  but  there  is  a  very  strong  presump- 
tion which  arises  when  you  find  that  in 
1868,  without  its  being  said  that  there 
was  any  unexpected,  unnatural,  casual 
or  fortuitous  development  of  traffic,  but 
merely  that  the  traffic  had  developed  so 
as  to  require  this  additional  siding  ac- 
commodation— there  is,  I  say,  the  strongest 
presumption  that  those  elements  were  at 
work  in  the  year  1863,  and  that  any 
person  with  proper  foresight,  properly 
acquainted  with  the  way  in  which  rail- 
way traffic  does  develope,  would  have 
said,  and  would  have  said  rightly  in  the 
year  1863,  that  these  pieces  of  ground 
would  be  required  for  the  development 
of  the  traffic  which  afterwards  took 
place.   As  your  Lordships  well  know,  it 
is  not  at  all  necessary  that  at  the  end  of 
the  ten  years  there  should  have  been 
then  the  immediate  possibility  of  em- 
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ploying,  or  the  immediate  necessity  for 
employing,  the  pieces  of  land  for  the  ad- 
ditional work.  It  would  not  have  been 
superfluous  land  if  it  could  have  been 
reasonably  said  at  the  end  of  the  ten 
yean  that  there  was  a  purpose  for  which, 
even  after  that  period,  it  would  be  re- 
quired in  connection  with  the  railway. 
That  is  the  first  observation. 

But  a  second  observation  is  this :  these 
pieces  of  land  were  not  pieces  of  land  ad- 
jacent to,  or  in  the  neighbourhood  of,  a 
railway  in  some  wild  and  unpopulated 
part  of  the  country,  but  they  were  three 
pieces  of  land  immediately  contiguous  to 
a  station,  which  itself  was  a  station  of  a 
populous  town.  Therefore,  without  any 
evidence  on  the  subject,  without  any 
statement  in  the  special  case,  your  Lord- 
ships, or  any  tribunal  taking  notice  of 
facts  which  are  notorious,  and  within  the 
knowledge  of  every  person,  would  natu- 
rally conclude  that  there  was  a  strong 
presumption  that  land  taken  by  the  rail- 
way company  immediately  around  its 
station,  near  a  populous  town,  was  land 
as  to  which  there  was  strong  probability, 
at  all  events,  that  it  would  be  required 
for  the  purposes  of  an  extension  of  the 
station  accommodation  of  that  place. 

That  is  a  second  circumstance;  but 
there  is  a  third.  Your  Lordships  find 
that  in  the  documents  which  have  dealt 
with  this  land  for  temporary  purposes,  a 
document,  for  example,  which  leased  it 
to  the  first  person  who  was  in  occupation 
of  it,  a  person  of  the  name  of  Bourne, 
and  the  documents  which  afterwards 
dealt  with  it  (although  the  latter  are 
documents  dated  after  the  expiration  of 
the  ten  years) — in  all  those  documents 
the  directors  of  the  railway,  in  speaking 
of  the  land,  speak  of  it  always  as  land  as 
to  which  there  was  the  probability  that 
it  might  at  any  time,  and  at  very  short 
notice,  be  required  for  the  purposes  of 
the  railway,  and  take  care  while  putting 
the  land  into  the  occupation  of  other 
persons  to  reserve  to  themselves  the 
power  of  reclaiming  it  upon  short  notice 
for  the  purposes  of  their  railway  under- 
taking. 

Now,  bearing  in  mind  that  it  is,  as  I 
have  already  said,  for  the  plaintiffs  to 
establish  their  case,  and  to  shew  that  at 
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the  end  of  the  ten  years  the  land  was 
superfluous  land,  I  take  leave  in  the  first 
place  to  say  that  they  have  not  shown 
that  fact  by  any  affirmative  evidence  of 
their  own,  and  that,  on  the  other  hand, 
the  positive  statement  in  the  case  to 
which  I  have  referred — a  statement  no 
doubt  relating  to  1868,  but  reflecting 
back  upon  the  year  1863 — and  the  other 
considerations  which  I  have  mentioned, 
go  in  my  mind  very  far  indeed  to  shew, 
even  if  the  onus  had  been  upon  the  rail- 
way company,  that  this  land  was  not 
superfluous  land  or  land  not  required  for 
the  purposes  of  their  undertaking.  There- 
fore, so  far  from  differing  from  the  con- 
clusion arrived  at  by  the  Court  of  Queen's 
Bench,  the  tribunal  which  the  parties 
selected  for  the  purpose  of  determining 
in  the  first  instance  this  question  of  fact, 
I  am  bound  to  say  for  myself  that,  had 
the  case  been  presented  to  me  in  the  first 
instanoe,  I  should  have  arrived  at  the 
same  conclusion.  I  understand  that  in 
the  Court  of  Appeal  all  the  Judges  did 
arrive  at  the  same  conclusion,  some  of 
them  no  doubt  expressing  their  opinions 
more  strongly  than  others,  and  I  see  no 
reason  to  differ  from  any  of  those  opinions. 

I  will  only  say  one  word  on  the  sub- 
ject of  the  mines.  It  was  attempted  by 
Mr.  Benjamin  to  make  a  distinction  be- 
tween the  mines  or  minerals  under  these 
closes  of  land  and  the  surface  of  the 
closes  themselves.  Now  the  facts  of  the 
case  as  to  that  are  simply  these.  The 
minerals  were  bought  by  the  railway 
company  along  with  the  lands.  I  asked 
this  question  in  the  course  of  the  argu- 
ment :  if  a  railway  company  bnys  a 
close  of  land  with  the  minerals  under  it, 
and  if  it  afterwards  turns  out  that  the 
surface  of  the  close  itself  is  required  for 
the  purposes  of  the  railway,  but  that 
those  purposes  could  be  answered  without 
preserving  to  the  surface  the  mineral 
support  in  the  usual  way,  is  there  any 
authority  that  the  railway  company  is 
bound  to  sell  the  minerals  apart  from  the 
surface,  and  that,  in  default  of  being  so 
sold,  the  minerals  would  vest  in  the  ad- 
jacent owners?  I  could  not  learn  that 
there  was  any  authority  for  that  proposi- 
tion ;  but  whether  that  be  so  or  not,  that 
is  not  simply  the  case  here,  because  it  is 
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perfectly  apparent  here,  from  the  docu- 
ments which  form  part  of  the  case,  that 
the  opinion  of  the  railway  directors  was 
that,  althongh  it  would  be  safe,  and 
would  be  consistent  with  the  purpose  for 
which  these  closes  were  wanted,  that 
some  portion  of  the  minerals  under  them 
might  be  taken  away,  the  agreement  by 
which  permission  was  given  for  this  to 
be  done,  reserved  to  themselves,  through 
their  engineer,  the  control  of  the  manner 
and  the  form  in  which,  and  the  extent  to 
which,  these  minerals  should  be  taken 
away.  They  therefore  reserved  the  power 
and  the  authority  to  regulate  the  extent 
to  which  the  support  of  the  minerals 
should  be  taken  from  the  land  in  a  way 
that  they  could  not  have  done  if  they  had 
sold  the  minerals  absolutely  apart  from 
the  surface. 

I  therefore  think  it  is  impossible  here 
to  make  any  distinction  between  that 
part  of  these  closes  which  was  subjacent, 
consisting  of  minerals,  and  that  part  of 
the  closes  which  was  merely  surface 
land. 

On  the  whole  I  submit  to  your  Lord- 
ships that  there  is  no  ground  for  dissent- 
ing from  the  judgment  of  the  Court 
below,  and  I  will  move  your  Lordships 
that  the  appeal  should  be  dismissed,  with 
costs. 

Lord  Hatherley. — I  am  of  the  same 
opinion,  and  so  entirely  for  the  same 
reasons  that  I  do  not  think  it  necessary 
to  detain  your  Lordships  by  expressing 
my  view  on  this  case  at  any  length. 

It  appears  to  me  that  the  plain  object 
of  the  Legislature  in  these  clauses  that 
have  been  commented  upon,  in  reference 
to  these  superfluous  lands,  has  been 
this.  It  is  a  very  high  act  of  authority, 
and  one  only  to  be  justified  by  the  public 
advantage  which  is  thereby  secured,  to 
insist  on  a  landowner  selling  his  pro- 
perty and  parting  with  his  estate  for  the 
purpose  of  having  a  railroad  made  over 
it,  which  is  to  be  in  itself  such  a  public 
benefit  as  is  supposed  to  justify  the  in- 
terference with  his  rights.  The  Legis- 
lature conceiving,  and  in  my  view  rightly 
conceiving,  that  to  be  a  matter  in  which 
the  greatest  moderation  should  be  used 
with  reference  to  the  interests  of  all 


parties  concerned,  has  provided  that  com- 
panies making  these  works  shall  not, 
under  pretence  of  the  benefit  they  are 
about  to  confer  on  the  public,  acquire  to 
themselves  property  which  can  be  dealt 
with  in  any  other  way  than  for  that 
specific  public  purpose  for  which  alone 
they  were  authorised  to  take  it.  There- 
fore clauses  have  been  introduced  into  the 
general  Acts,  by  which,  the  time  for  the 
execution  of  the  works  being  limited, 
the  company  is  bound  within  a  period  of 
ten  years  after  that  time  to  sell  all  that 
land  which  it  does  not  want;  or,  in  de- 
fault of  selling  it,  and  to  induce  the  com- 
panies to  sell  it,  clauses  are  put  in  with 
reference  to  (it  cannot  properly  be  called 
a  reverter)  the  handing  over  of  the  lands 
to  the  adjacent  owners.  Who  are  the 
adjacent  owners,  it  is  not  necessary  to 
decide  in  the  present  case. 

That  being  so,  it  appears  to  me  that  the 
cases,  which  have  been  numerous  in 
various  shapes,  as  to  superfluous  lands, 
have  simply  proceeded  at  all  times  on  the 
bona  fides  of  the  transaction ;  and  the 
question  is,  therefore,  always  peculiarly  a 
subject  for  consideration  by  a  jury. 
There  have  been  cases  in  Chancery  where 
injunctions  have  been  applied  for  before 
the  land  was  taken,  on  the  ground  that  it 
was  impossible  that  the  land  could  be 
required,  or  that  notice  had  been  given  to 
take  a  much  greater  quantity  of  land 
than  could  be  required  for  the  purposes  of 
the  railway.  That  is  a  much  more  diffi- 
cult case  than  the  case  which  arises  after- 
wards when  the  works  have  been  executed. 
But  the  question  having  arisen  in  dif- 
ferent forms  it  all  comes  round  to  this 
result,  whether  or  not  the  companies  are 
proceeding  bona  fide,  and  whether  or  not 
the  land  is  actually  wanted  for  the  execu- 
tion of  the  undertaking  which  they  have 
in  hand. 

Now,  what  do  we  find  in  this  case  ? 
We  find  a  fact  upon  which  my  noble  and 
learned  friend  on  the  woolsack  has  ob- 
served. But  before  coming  to  that,  I  will 
add,  that  where  the  directors,  having 
entered  into  a  contract,  have  acquired 
land,  and  there  is  no  suggestion  of  mala 
fides,  and  there  appears  to  be  no  reason 
in  the  world  why  they  should  have 
attempted  to  take  the  land,  except  for  the 
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particular  business  they  had  in  hand, 
they  have  been  held  entitled  to  retain  it. 
They  would,  naturally,  not  be  desirous 
of  taking  more  land  than  they  wanted  if 
they  were  acting  bona  fide.    But  besides 
that,  as  my  noble  and  learned  friend  has 
said,  you  have  it  found  by  the  special 
case,  which  is  equivalent  here  to  a  ver- 
dict, the  Judges  being  empowered  to  draw 
such  inferences  of  fact  as  they  may  think 
warranted  by  that  statement  of  facts,  that 
after  the  making  of  the  railway  and  in 
the  period  between  the  expiration  of  the 
ten  years  and  the  taking  of  the  present 
proceedings,  the  land,  in  consequence  of 
the  development  of  traffic,  has  become 
necessary  and  is  now  necessary  for  the 
purposes  of  the  undertaking.    There  ap- 
pears to  be  no  direct  evidence  on  the 
subject,  but  that  is  the  finding.  That 
seems  to  me  to  answer  the  question  at 
once,  because,  as  I  took  the  liberty  of 
saying  to  Mr.  Benjamin  during  the  course 
of  his  argument,  it  seemed  to  me  that 
his  argument  throughout  assumed  that, 
though,  when  the  plaintiffs  in  the  present 
case  took  their  proceedings,  they  had 
found  the  land  in  question  covered  with 
railroads  and  tramroads  crossing  each 
other  for  the  purposes  of  a  station,  and 
had  found  it  in  daily  use  for  sidings,  and 
had  fonnd  a  largely  increased  traffic 
coming  into  the  station,  they  would 
nevertheless,  because  of  the  mere  lapse  of 
time,  have  been  entitled  to  say  that  the 
land  was  superfluous,  in  the  face  of  the 
very  strong  inference  that  must  arise 
from  the  fact  of  its  being  largely  used 
and  beneficially  used  at  the  then  present 
time.     A  strong  inference  would  arise 
in  such  a  case  that  it  was  land  that  was 
required  for  the  purposes  of  the  under- 
taking, because   all  traffic  admits  of 
development,  and  the  purpose  for  which 
this  land  had  been  acquired  having  been, 
at  all  events  as  regards  part  of  it,  to  use 
it  for  the  purpose  of  a  railway,  you  find 
the  whole  of  it,  at  the  moment  of  the  dis- 
pute arising  in  the  case  I  am  supposing, 
so  covered  with  a  network  of  railways  as 
to  be  assisting  the  growth  of  that  traffic, 
and  assisting  it  profitably  and  beneficially 
to  the  company  and  the  public.  Yet, 
according  to  Mr.  Benjamin's  argument, 
yon  are  to  say,  all  that  is  to  come  to  an 


end,  because,  although  I  did  not  choose 
to  stir  ten  years  ago,  ten  years  ago  I  might 
have  stirred,  and  if  I  had  stirred  ten 
years  ago,  you  would  not  have  been  in  a 
condition  to  say  what  you  now  can  say,  that 
it  was  then  wanted  for  the  development 
of  your  traffic.  The  fair  inference  is 
that  it  was  wanted  from  the  first,  unless 
you  can  shew  that  this  development  was 
something  preternatural,  and  not  a  mere 
ordinary  development  of  railway  traffic. 
Of  course,  cases  of  that  kind  might  be 
conceived.  All  that  would  have  a  bear- 
ing upon  the  subject  I  first  mentioned, 
namely,  the  bona  fides  of  the  company  in 
taking  this  land.  A  very  strong  inference 
is  to  be  drawn  from  the  facts  stated  in 
the  case  that  it  was  from  the  first  in- 
tended for  that  object,  which  it  appears 
during  this  long  period  from  1868  has 
been  attained  by  it. 

It  also  appears  to  me  that,  so  far  from 
the  various  instruments  and  deeds  which 
have  been  executed,  affording  any  in- 
ference that  there  was  a  mala  fides  in 
this  transaction,  or  that  the  company  did 
not  want  this  land  to  develop  the  traffic, 
every  one  of  them  seems  to  have  a  con- 
trary bearing.  There  is  always  a  power 
reserved  for  determining  the  arrange- 
ments which  have  been  entered  into ;  and 
what  could  that  be  for,  except  because 
the  directors  say,  "  We  think  we  shall  or 
may  want  the  land,  and  if  we  do  want  it 
we  may  take  it  again,  else  we  should  not 
put  in  any  such  stipulation."  In  a  case 
of  this  description,  where  there  is  so 
much  that  may  be  considered  conjectural, 
and  where  the  work  has  first  to  be 
executed,  you  must  leave  a  considerable 
margin  to  the  judgment  of  those  who 
undertake  the  work  as  to  what  would  be 
the  best  mode  of  developing  it,  and  how 
much,  when  it  is  so  developed,  they  may 
want  for  the  development. 

That  being  so,  I  really  think  we  have 
here  everything  to  justify  the  inference 
which  the  learned  Judge  in  the  Court 
below  have  unanimously  drawn  from  the 
facts  now  apparent  on  the  case  before  us, 
and  the  conclusion  is  not  one  which  admits 
of  dispute,  unless  some  question  could 
be  raised  upon  that  subject  on  which 
Mr.  Benjamm  laid  great  stress  to-day  in 
his  argument,  namely,  the  question  of 
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mines  as  distinguished  from  other  parts 
of  the  property.  The  finding  in  the  14th 
paragraph  of  the  special  case  is  one 
which  seems  to  me  in  fact  to  carry,  to 
its  fall  extent,  the  justice  of  the  inference 
that  has  been  drawn  by  those  learned 
Judges.  For  the  reasons  already  assigned 
by  my  noble  and  learned  friend,  the  Lord 
Chancellor,  which  I  have  scarcely  done 
more  than  repeat  for  my  own  satisfac- 
tion, I  think  it  was  a  right  decision. 
In  the  first  place,  the  inference  they 
have  drawn  is,  in  my  opinion,  only  a 
just  inference  from  the  statement  of  the 
case  in  the  14th  paragraph,  and  from  the 
dealings  of  the  railway  company  in 
reference  to  this  property.  It  is  true 
they  have  not  built  over  it,  and  it  is  not 
found  to  be  in  a  state  of  utility  at 
present ;  but  the  whole  argument  we 
have  heard  to-day  might  have  been  justly 
urged  to  the  same  extent  and  the  same 
degree  if  it  had  been  found  to  have  been 
covered  with  works  at  the  time  when 
this  action  was  brought  That  was  not 
the  case ;  but  I  think  there  is  nothing 
whatever  to  authorise  a  suspicion  or  a 
doubt  that  that  whioh  has  been  done  from 
the  year  1868  down  to  the  present  time 
has  been  a  reasonable  development  of  the 
original  purpose  of  the  railway  company, 
and  that  this  was  during  the  intervening 
time  (including  the  year  1863)  a  purpose 
which  at  some  distant  time  might  be  car- 
ried into  effect,  and  which  it  seems  has 
been  carried  into  effect  during  the  period 
referred  to  in  the  14th  paragraph. 

The  learned  Judges  have  relied  upon 
that  in  coming  to  the  conclusion  they 
have  come  to,  that  this  land  cannot  be 
held  to  be  superfluous  land.  I  think 
that  the  proof  of  its  being  superfluous 
really  lies  on  the  plaintiffs.  They  have 
no  title  whatever,  and  can  pretend  to  no 
title  whatever,  unless  the  land  be  super- 
fluous, and  therefore,  in  the  face  of  the 
total  absence  of  any  evidence  on  their 
part  that  it  was  superfluous  from  1863 
to  1868,  with  the  finding  that  from  1868 
it  never  has  been  superfluous,  and  there 
always  has  been  an  intention  to  use  it,  I 
think  that  there  is  made  out  a  very  strong 
ground  for  holding  that  the  railway 
company  really  wanted  it  from  the  first. 
There  is  not  a  tittle  of  evidence  on  the 


part  of  the  plaintiffs  to  shew  that  it  is 
superfluous  land,  beyond  the  mere  fact 
that  the  railway  directors  have  never 
executed  works  upon  it.  But  I  must 
assume  that  it  is  still  within  the  com- 
petency of  the  railway  company  to  carry 
such  works  into  effect,  in  order  to  fulfil 
the  statement  of  facts  in  the  14th  para- 
graph, namely,  that  it  has  been  from 
1868,  and  is  now,  land  that  is  not  super- 
fluous. There  is  not  any  evidence,  there- 
fore, before  us  to  the  contrary,  which 
ought  to  lead  us  to  depart  from  that  view 
or  from  the  just  inference  to  be  drawn 
from  that  statement,  namely,  that  what 
was  wanted  after  1868  was  wanted  at  a 
period  earlier  than  that,  because  clearly, 
in  the  purview  of  the  parties  undertaking 
the  work,  there  was  in  this,  as  there  is 
in  every  railway  case,  a  notion  of  a 
development  of  traffic,  which  alone  in- 
duces parties  to  enter  into  these  under- 
takings at  all.  That  development  of 
traffic  has,  in  fact,  taken  place  ;  and  this 
being,  and  having  been  from  that  time 
(1868)  downwards,  land  which  is  not 
superfluous,  I  do  not  SCO  what  single 
point  I  can  put  my  finger  upon  in  the 
plaintiffs'  case  to  justify  me  in  coming  to 
a  contrary  conclusion  from  the  views 
which  have  been  taken  by  the  other 
learned  Judges  who  have  considered  the 
subject. 

Lobd  O'Hagan. — I  concur  with  Lord 
Justice  Bramwell  in  thinking  that  this  is 
an  action  "  which  ought  not  to  have  been 
brought,"  and  I  see  no  sufficient  reason 
for  dissenting  from  the  unanimous  opinion 
of  the  Judges  of  the  Court  of  Queen's 
Bench  and  of  the  Court  of  Appeal  in 
favour  of  the  respondents. 

Beaching  the  conclusion,  in  common  I 
believe  with  all  your  Lordships,  that  the 
land  which  is  the  subject  of  dispute  can- 
not, upon  the  evidence,  be  held  to  have 
been  "  superfluous  "  at  the  end  of  the  ten 
years,  I  do  not  deem  it  necessary  to  dis- 
cuss the  questions  which  have  been  raised 
as  to  adjacent  ownership  and  the  convey- 
ances of  mines  and  minerals. 

It  seems  to  me  that  on  the  3rd  of 
August,  1863,  the  day  to  which,  accord- 
ing to  the  decision  of  this  House  in  The 
Qreat  Western  Railway  Company  v.  May 
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(1),  oar  attention  should  be  directed,  the 
land  which  the  plaintiffs  olaim  might 
reasonably  have  been  dealt  with,  on  an 
examination  of  the  state  of  the  railway, 
and  a  fair  estimate  of  its  capabilities  of 
development,  and  the  works  which  the 
profitable  use  of  them  might  involve,  as 
"  required  "  for  the  purposes  of  the  Act 
within  the  meaning  of  the  127th  section. 

I  cannot  adopt  the  view  which  was 
somewhat  pressed  in  the  argument,  that 
an  actual  present  intention  to  employ  the 
land  for  those  purposes  must  have  been 
formed  by  the  company  within  the  pre- 
scribed time,  to  prevent  a  forfeiture  at 
the  end  of  it.  I  think  it  is  enough  if, 
though  no  such  intention  was  consciously 
formed  or  explicitly  formulated,  the  cir- 
cumstances of  the  railway  indicated  a 
probable  development  and  a  requirement 
of  farther  accommodation  within  an  ascer- 
tainable and  reasonable  period.  If  the 
want  of  an  express  intention  to  undertake 
a  specific  work  in  the  month  of  August, 
1863,  forfeited  the  interest  of  the  corn* 
pan  j  and  transferred  it  to  the  adjoining 
occupier,  the  latter  might  have  lain  by,  as 
he  has  done,  for  a  long  series  of  years,  the 
company  might  have  gone  on  with  large 
and  expensive  works,  and  he  would  have 
been  entitled  to  come  in  after  their  com- 
pletion and  secure  them  as  his  own.  This 
would  not  be  just  or  reasonable,  and  no- 
thing in  the  statute  compels  us  to  such  a 
conclusion.  I  adopt  the  words  of  Lord 
Justice  Brett  as  expressive  of  the  view  I 
have  taken  of  the  statute.  "In  my 
opinion,"  he  Bays,  "  the  real  meaning  is, 
can  the  tribunal  which  has  to  try  the  case 
say,  at  the  time  when  the  case  is  tried, 
that  if  all  the  facts  existing  on  the  last 
day  of  the  ten  years  had  been  known  to  a 
reasonably  skilful  and  careful  person,  he 
would  have  said,  at  that  time,  that  the 
lands  in  question  would,  by  the  ordinary 
development  of  the  railway  or  neighbour- 
hood, be  required  to  be  actually  applied 
to  the  purpose  of  the  railway  within  a 
reasonable  timer*"  And  this  I  repeat, 
although  at  that  period  there  was  no  pre- 
sent, definite,  or  formal  resolution  so  to 
apply  them. 

The  question  before  the  Queen's  Bench 
was  one  of  fact.   The  Judges  had  the 
same  powers  of  drawing  inferences  as  a 
Vol.  49.— Q.B.,  O.P.,  &  Exch. 
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jury  would  have  had.  They  exercised 
that  power,  and  found  that  in  August, 
1863,  the  land  in  controversy  was  required 
for  the  purposes  of  the  railway,  although 
it  had  not  then  been  dedicated  to  them. 
I  need  not  repeat  the  reasons  whioh  have 
seemed  to  my  noble  and  learned  friends, 
and  seem  to  me,  to  make  this  finding 
satisfactory.  The  burden  of  proof,  as  has 
been  said,  is  on  the  plaintiffs.  They  seek 
to  work  a  forfeiture  and  to  disturb  a  pos- 
session, and  they  are  bound  to  establish 
that  the  land  they  seek  to  appropriate  is 
"  superfluous  land  "  not  required  for  the 
purposes  of  the  Act.  They  have  failed  to 
do  so.  During  the  great  lapse  of  time 
since  the  railway  was  completed,  the 
*  company  has  not  utilised  the  land,  and 
this  has  been  fairly  urged  as  leading  to 
the  inference  that,  not  having  been  used, 
it  cannot  be  said  to  have  been  "  required." 
If  the  action  had  been  brought  immedi- 
ately after  the  expiration  of  the  ten  years, 
it  might  have  been  more  difficult  to 
answer  that  argument. 

When  a  company  purchases  land,  after 
full  consideration,  on  the  advice  of  com- 
petent engineers,  and  with  ample  infor- 
mation as  to  its  probable  requirements,  it 
may  be  fairly,  in  the  first  instance,  pre- 
sumed to  have  taken  only  what  its  real 
interests  compelled  it  to  take.  The 
Legislature,  for  very  good  reasons,  has 
fixed  a  period  within  which  the  correct- 
ness of  itB  judgment  in  this  respect  may 
be  tested,  and  at  the  end  of  the  ten  years 
any  such  presumption  is  done  away,  and 
the  lands  not  then  "  required  "  are  to  be 
sold  or  to  go  to  the  adjoining  owners.  A 
new  presumption  then  arises  on  whioh 
the  appellants  might  properly  rely,  bat  in 
the  case  before  us  this  is  encountered  by 
positive  evidence  of  a  very  persuasive 
kind.  It  has  been  found  by  the  special 
case,  first,  that  since  the  year  1868  the 
railway  traffic  has  much  increased ; 
secondly,  that  during  that  period  of  time 
the  three  pieces  of  land  have  been  re- 
quired for  the  purpose  of  constructing 
additional  sidings  upon  them  to  accom- 
modate the  increased  traffic ;  and  thirdly, 
that  they  are  still  required  for  that  par. 
pose.  Is  it  reasonable  to  say  that  if  the 
land  was  "  required  "  in  1868,  and  is  still 
"  required,"  it  was  not  so  "  required  "  in 
80 


Digitized  by 


Google 


378 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


[N.S. 


Hooper  v.  Bourne,  HJj. 

1863  ?  Railway  traffic  does  not  increase 
largely  in  a  day  or  a  year,  and  skilled 
peraons  can  foresee  and  determine  before- 
band  the  changes  of  accommodation 
which  its  increase  may  probably  necessi- 
tate. Can  we  suppose,  looking  back  at 
the  state  of  things  in  1863  with  the  light 
reflected  from  1868,  that  the  mana- 
gers of  the  railway  company  did 
not  anticipate  some  changes  like  those 
which  so  soon  after  made  the  land  essen- 
tial to  the  line  ?  Or,  whether  they  did  or 
did  not  so  anticipate,  can  we  suppose  that 
in  fact  the  necessity,  although  only  to  be- 
come real  in  the  near  future,  would  not 
have  been  held  by  any  official  of  compe- 
tent experience,  knowing  the  condition  of 
things,  to  have  then  bad  potential  exist- 
ence ?  We  are  not  bound  to  look  only  to 
the  case  which  might  have  been  made  on 
either  side  if  the  action  had  been  brought 
earlier.  We  have  facts  established  from 
which  it  may  be  inferred  that  in  1863  the 
land  was  "  required,"  as  it  was  in  1868, 
and  has  been  ever  since ;  and  that  all  who 
were  conversant  with  the  affairs  and  the 
prospects  of  the  railway  must,  or  might, 
have  known  it  to  be  so. 

The  inactivity  of  the  directors  since 
1868  has  fairly  been  relied  on;  and  if 
there  were  any  question  as  to  their  bona 
fides — a  consideration,  as  has  been  ob- 
served by  my  noble  and  learned  friend 
(Lord  Hatherley),  of  great  importance  in 
cases  of  this  kind — it  would  have  had 
material  claims  to  our  attention.  But  the 
special  case  explains  the  delay  in  provid- 
ing the  additional  accommodation,  shew- 
ing that  it  was  the  subject  of  frequent 
discussion  amongst  the  offioers  of  the 
company,  and  that  it  was  not  supplied 
because  of  pecuniary  complications  created 
by  a  large  expenditure  upon  other  works. 

The  lettings  for  agricultural  and  farm- 
ing purposes  can  scarcely  be  used  adversely 
to  the  respondents,  as  the  leases  all  con- 
tain  provisions  for  the  resumption  of 
possession  by  the  company  upon  short 
notice,  and  are,  therefore,  rather  evidence 
of  a  continuous  purpose  to  use  the  grounds 
demised  for  railway  purposes. 

On  the  whole  I  think  that  the  judgment 
should  be  affirmed,  and  the  appeal  dis- 
missed with  costs. 


Lord  Blackburn. — I  am  of  the  same, 
opinion. 

In  this  case  the  railway  directors  had 
purchased  a  plot  of  land  about  nineteen 
acres  in  extent,  with  the  minerals  under 
it,  and  on  that  plot  of  land  they  might 
construct  works  for  the  purposes  of  the 
undertaking;  but  ten  years  after  the 
time  limited  for  making  the  works,  that  is 
to  say,  on  the  10th  of  August,  1863,  such 
lands  as  they  then  held  as  were  not  re- 
quired for  the  purposes  of  the  undertak- 
ing were  to  vest  in  the  owners  of  the 
adjoining  lands.  Now  when  that  time, 
the  10th  of  August,  1863,  arrived,  the 
railway  company  had  erected  a  station 
upon  the  spot,  and  had  made  the  railway 
and  made  some  works,  which  together 
occupied  about  six  acres  out  of  the  nine- 
teen. Between  twelve  and  thirteen  acres 
of  the  purchased  land  were  not  yet  used 
for  any  purpose  of  the  railway,  and  the 
question  comes  to  be,  was  it  land  which 
was  no  longer  required  for  the  purposes 
of  the  undertaking?  or,  in  the  other 
phrase  which  is  used  in  the  Act  of  Par- 
liament, was  it  superfluous  land  ?  That 
was  a  question  of  fact  at  that  time. 

One  can  see  that  there  are  several 
things  to  be  considered  upon  that.  First 
of  all,  there  is  no  doubt  that  the  fact  that 
the  lands  had  not  been  used,  although 
more  than  ten  years  had  elapsed  since  the 
time  when  they  were  purchased,  was  evi- 
dence to  suggest  the  conclusion  that  they 
were  not  required.  There  is  also  no 
doubt  that  inasmuch  as  we  all  know  that 
a  station  is  peculiarly  a  place  where  the 
extent  of  land  that  may  be  required  for 
buildings,  and  for  sidings  and  for  other 
things,  is  likely  to  increase  with  the 
traffic,  the  fact  that  this  land  was  adjoin- 
ing to  a  station  was  a  reason  for  saying 
that  it  was  very  likely  that  the  land  might 
be  wanted  for  the  purposes  of  the  rail- 
way, although  if  the  same  plot  of  land 
had  been  situated  elsewhere  alongside  the 
railway,  very  far  from  the  station,  it 
would  be  hardly  conceivable  that  it  ever 
should  be  required  at  all  for  the  pur- 
poses of  the  undertaking.  That  was  also 
a  question  to  be  considered. 

But  all  these  matters  had  to  be  con- 
sidered as  they  appeared  on  the  evidence 


Digitized  by 


Google 


Vol.  49.] 

Hooper  v.  Bourne,  ff.L. 

at  a  later  time,  by  the  tribunal  which  had 
to  decide  the  fact.  I  quite  agree  that  the 
fact  to  be  decided  was,  were  these  super- 
fluous lands  on  the  10th  of  August,  1863  P 
But  that  was  to  be  decided  upon  the  evi- 
dence produced  before  the  arbitrator  who 
was  settling  the  case,  and  that  was  in  the 
year  1878.  Fifteen  years  had  elapsed, 
during  which  many  things  had  happened, 
and  many  things  had  become  clear  which 
would  not  have  been  clear,  but  would 
have  been  speculation  in  1863.  Had  the 
action  been  brought  and  the  matter  re- 
quired to  be  decided  in  the  year  1863,  the 
railway  company  must  have  called  wit- 
nesses to  say, "  We  expect  that  the  traffio 
will  increase,  we  expect  that  this  will 
happen,  or  that  that  will  happen."  But, 
in  fact,  the  question  came  to  be  decided 
in  1878,  when  fifteen  years  had  elapsed, 
when  new  things  had  happened;  and 
some  of  these  things  are  things  which 
make  in  favour  of  its  being  superfluous 
land,  and  some  make  against  it.  I  may 
say  that  the  fact  that  fifteen  years  more 
bad  elapsed  during  which  the  land  was 
not  used  for  buildings  or  for  sidings,  is 
strong  evidence — as  strong  as  any  the 
plaintiffs  had — that  it  was  superfluous 
land. 

On  the  other  hand,  there  was  also  a 
minor  thing  with  regard  to  the  minerals 
during  these  fifteen  years.    Beginning  in 
1871,  the  directors  had  utilised  the  land 
for  the  purpose  of  working  out  the  mine- 
rals underneath  it.    They  had  sold  the 
minerals  to  a  company  to  work  them  out 
upon  the  terms  which  were  alluded  to  by 
my  noble  and  learned  friend  the  Lord 
Chancellor,  and  which  I  shall  not  repeat. 
If  it  can  be  supposed  that  that  was  evi- 
dence which  led  those  who  had  to  draw 
the  inference  of  fact,  to  the  conclusion 
that  the  land  was  kept  for  the  purpose  of 
working  mines,  and  not  bona  fide  for  the 
purposes  of  the  undertaking,  that  would  be 
evidence  that  they  were  superfluous  lands. 
I  can  only  say,  for  my  own  part,  I  do  not 
think  there  is  the  least  ground  for  saying 
that  it  was  kept  for  the  purpose  of  work- 
ing; minerals.    I  think  the  company  kept 
the  land  under  the  belief,  whether  rightly 
or  wrongly,  that  it  would  be  used  at  a 
future  time  for  the  purposes  of  the  under- 
taking:, and  the  directors  thought  only  to 
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get  what  could  be  got  from  the  minerals 
in  the  meantime,  and  I  do  not  see  that 
they  are  in  the  slightest  degree  to  blame 
for  that. 

Then,  on  the  other  hand,  comes  what  is 
to  be  said  for  the  defence,  upon  which  I 
not  only  so  far  agree  with  the  Court  be- 
low that  I  cannot  disturb  the  finding,  but 
I  must  say  that  I  should  have  come  my- 
self, independently,  to  the  same  finding. 
I  think  when  that  is  shewn,  which  has 
been  proved,  namely,  that  in  1868  and 
from  1868  down  to  1878,  the  state  of 
things  existed  which  is  mentioned  in 
paragraph  14  of  the  case  stated  by  the  ar- 
bitrator, and  whioh  in  substance  amounts 
to  this :  that  during  these  last  ten  years 
it  has  been  ascertained  as  a  fact,  and  I, 
the  arbitrator  stating  the  case  find  as  a 
fact,  that,  although  the  lands  are  not  now 
used,  it  is  quite  certain  they  will  be  wanted 
at  some  reasonable  time  for  the  purposes 
of  the  undertaking — when  that  is  found 
with  regard  to  1868,  I  think  it  throws 
very  great  light  indeed  upon  what  took 
place  in  1863.  It  may  be  that  the  evi- 
dence in  1863  would  not  have  convinced 
a  jury  of  what  the  evidence  in  1878  did 
convince  the  arbitrator,  but  when  you 
find  that  during  the  last  ten  years  it  has 
been  clearly  ascertained  that  the  lands 
were  wanted,  I  think  it  is  very  reasonable 
to  draw  the  inference  that  in -the  five  years 
from  1863  to  1868  they  were  so  wanted 
too,  unless  the  contrary  is  shewn ;  I  do 
not  say  that  it  is  conclusive,  but  I  say  it  is 
reasonable  to  draw  that  inference. 

For  myself  I  confess  I  should  be  in- 
olined  to  go  so  far  as  to  say,  without 
hesitation  (though  Mr.  Benjamin  thought 
it  would  be  a  monstrous  conclusion),  that 
wherever  it  is  shewn  that  lands  have  not 
been  actually  claimed  by  adjoining  owners 
until  some  years  after  the  time  when  they 
might  have  been  claimed  as  superfluous, 
but  still  remain  in  the  hands  of  a  railway 
company,  and  they  are  required  for  the 
purposes  of  the  railway  at  the  time  when 
they  are  claimed,  it  is  a  reasonable  con- 
clusion that  the  onus  of  proof  is  shifted 
to  the  other  side.  No  doubt  in  such  a 
case  the  adjoining  owners  claiming  the 
land  may  be  allowed  to  prove  that  whioh 
generally  they  will  find  it  very  difficult  to 
do,  namely,  that  it  was  not  wanted  at 
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the  time  when  the  ten  years  began.  It 
is  not  necessary,  however,  to  go  so  far  as 
that  in  the  present  case.  I  think,  in  the 
absence  of  evidence  to  the  contrary,  since 
it  is  shewn  that  in  1868  the  lands  were 
required,  it  is  a  reasonable  inference  that 
they  were  required  in  1863  also. 

I  will  only  add  one  word  as  to  the 
minerals.  The  railway  directors  did  here 
what  they  were  not  bound  to  do.  They 
might  have  bought  the  land,  leaving  the 
minerals  severed  from  it  in  the  hands  of 
the  vendor.  They  agreed  (it  matters  not 
why)  as  they  might  do,  to  purchase  the 
lands  and  the  minerals  together,  so  that 
the  lands  were  not  severed  from  the 
minerals.  I  see  Lord  Justice  B  ram  well 
says  that  he  thinks  even  if  the  surface 
was  not  required  for  the  purpose  of  the 
railway,  and  therefore  was  superfluous 
land,  some  sort  of  severance  may  be  made 
so  that  the  defendants  may  keep  the 
minerals,  although  the  surface  of  the  land 
may  have  to  be  returned  to  the  owners  of 
the  adjoining  lands.  That  is  not  the  case 
before  the  Honse,  and  it  is  not  necessary 
to  decide  anything  with  respect  to  it,  but 
I  must  say  that  I  should  pause  very  long 
before  I  came  to  that  conclusion.  I  doubt 
it  very  much. 

The  real  question  here  is  the  converse 
of  that ;  it  is  the  question  raised  by  Mr. 
Benjamin  in  his  argument.  He  says  even 
if  it  be  established  (as  for  the  reasons  I 
have  given  I  think  it  is  established)  that 
the  surface  was  required  for  the  purpose 
of  the  railway  company's  undertaking, 
you  are  to  say  you  will  sever  the  minerals 
below  from  it,  and  that  they  must  be  sold, 
and  that  they  vest  in  the  owners  of  the 
adjoining  land.  That  would  be,  I  think, 
a  very  inconvenient  result,  and  I  certainly 
can  see  nothing  whatever  in  the  sections 
which  were  quoted  by  Mr.  Benjamin  from 
the  Bail  ways  Glauses  Act,  to  point  to  any 
such  conclusion  as  that.  What  is  there 
said  is,  that  companies  need  not  buy  the 
minerals  until  they  find  that  it  would  be 
dangerous  to  the  undertaking  if  they  do 
not  buy  them,  and  then  they  may  buy 
them,  but  there  is  nothing  whatever  said 
to  the  effect  that  they  shall  not  buy  them 
before ;  still  less  is  it  said  that  if  there  be 
any  minerals  in  the  land  which  belongs 
to  companies,  which  they  have  actually 


bought,  they  must  sell  those  minerals  in. 
dependently,  whatever  mischief  it  may  do 
to  their  undertaking.  I  confess  I  cannot 
see  any  reason  for  making  such  an  enact, 
ment,  and  Mr.  Benjamin  did  not  succeed 
in  pointing  to  anything  in  the  Act  of 
Parliament  which  seemed  to  me  to  amount 
to  that.  I  believe  I  am  not  wrong  in 
saying  that  there  is  no  case  in  which 
there  is  a  decision  or  dictum  of  authority 
pointing  that  way ;  certainly  I  think  the 
case  of  The  Great  Western  Railway  Com- 
pany v.  Bennett  (3)  in  this  House  does 
not  point  that  way. 

Therefore,  as  I  have  said,  I  think  the 
fact  was  rightly  found  below,  and  that 
being  quite  enough  to  decide  this  ques- 
tion, I  do  not  think  it  necessary  to  give 
an  opinion  on  any  of  the  other  points 
which  have  been  urged. 

Judgment  appealed  against  affirmed; 
and  appeal  dismissed  with  costs. 


Solid  tore— Field,  Roscoe  &  Co.,  for  appellants; 
R.  R.  Nelson,  for  respondents. 


[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Common  Pleas  Division.) 

1880.         THE  YORKSHIRE  BANKING  COM- 
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PANT  V.  B1ATSON  AND  MTCOCK ; 
THE  LEEDS  AND  COUNTY  BANK 
V.  THE  SAMS* 


Partnership — Firm  Name  the  same  as 
that  of  individual  Member — Bill  of  Ex- 
change— Liability  of  dormant  Partner  on 
acceptance  by  individual  Member. 

Action  on  two  bills  of  exchange,  one  in- 
dorsed by  the  defendant  W.  B.,  the  other 
addressed  to  him  as  "  Afr.  W.  B.,  Chemical 
Works,  B.,"  and  accepted  "  W.  B." 

The  defendant  W.  B.  carried  on  a  che- 
mical business  at  B.  In  1878  he  and  the 
defendant  M.  became  partners,  and  thence- 
forth carried  on  the  same  business  at  the 

•  Coram  BramweU,  L.J.;  Baggallsy,  L.J.;  and 
Thesiger,  L.J. 
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tame  place,  under  the  same  name, "  W.  B." 
The  account  of  the  defendant  W.  B.  at  the 
bank  became  the  firm  account,  and  no  al- 
teration was  made  either  in  the  name  or 
ike  mode  of  keeping  that  account.  It  woe 
agreed  that  the  defendant  if.  should  be  a 
dormant  partner,  that  the  defendant  W.  B. 
should  manage  the  business,  and  that  neither 
partner  should  draw,  indorse  or  accept  bills 
without  the  written  consent  of  the  other. 
The  bills  sued  on  were  made  after  the  for- 
mation of  the  partnership,  and  were  nego- 
tiated by  the  defendant  W.  B.  without  the 
knowledge  or  consent  of  the  defendant  M. 
m  renewal  of  accommodation  transactions 
entered  into  prior  to  the  partnership.  The 
proceeds  of  the  two  bills  were  paid  into  the 
account  at  the  bank.  W.  B.  drew  on  this 
account  for  goods  supplied  to  the  business 
but  also  drew  out  for  his  private  purposes 
sums  exceeding  in  amount  the  proceeds  of 
these  biUs,  and  he  never  treated  these 
accommodation  transactions  as  part  of  the 
chemical  business,  nor  did  he  consider  that 
he  was  binding  the  partnership  by  them. 
The  plaintiffs,  when  they  discounted  the 
biUs,  did  not  know  of  the  existence  of  M. 
or  of  the  partnership. 

The  jury  found  that  the  signature  "  W.  B." 
on  each  of  the  bills  was  intended  to  denote 
the  firm : — 

Held  (affirming  the  decision  of  the  Com- 
mon Pleas  Division),  that  the  finding  of 
the  jury  was  against  the  weight  of  evi- 
dence; that  there  was  nothing  to  prevent 
the  defendant  M.from  denying  his  liability 
upon  these  bills  to  which  he  was  no  party, 
and  from  which  he  derived  no  benefit; 
that  he  was  not  liable  on  them,  and  that 
judgment  ought  to  be  entered  for  him. 

Held  also  (reversing  the  decision  of  the 
Common  Pleas  Division),  that  where  a 
signature  to  a  bUl  is  common  to  am  indi- 
vidual and  a  firm  of  which  the  individual 
is  a  member,  and  when  the  individual  car- 
ries on  no  business  separate  from  the  firm, 
there  is  a  presumption  that  the  bUl  is  given 
for  and  is  binding  on  the  firm. 

Appeal  from  the  Common  Pleas  Divi- 
sion. The  case  is  reported  48  Law  J. 
Ben.  C.P.  488. 

Action  on  two  bills  of  exchange.  The 
defendant  Beatson  allowed  judgment  to 
go  by  default,  and  a  verdict  and  judg- 


ment were  entered  for  the  plaintiffs 
against  both  the  defendants. 

A  rule  for  a  new  trial  was  obtained  in 
the  Common  Pleas  Division,  and  upon 
the  argument  of  the  rule  judgment  was 
entered  under  Order  XL.  rule  10,  for  the 
defendant  Mycock. 

The  plaintiffs  appealed. 

Bompas  and  Forbes  (Benjamin  and 
H.  T.  Atkinson  with  them),  for  the  plain- 
tiffs. 

Waddy  and  Bruce,  for  the  defendant 
Mycock. 

The  facts  of  the  case  and  the  argu- 
ments will  be  found  set  out  at  length 
in  the  judgment.  The  following  autho- 
rities were  cited  and  discussed,  in  addi- 
tion to  those  referred  to  in  the  judgment 
of  the  Court  -.—South  v.  Wigley  (1),  Sutton 
v.  Gregory  (2),  Ex parteBushell  (3),  Baker 
v.  Charlton  (4),  Lloyd  v.  Ashby  (5),  Ex 
parte  Baird  (6),  Palmer  v.  Stephens  (7), 
Boyle  y.  Skinner  (8),  The  Mercantile  Bank 
v.  Cox  (9),  The  National  Bank  of  Chemung 
r.  Ingraham  (10),  Ludlow  y.  The  Union 
Insurance  Company  (11). 

Our.  adv.  vuU. 

Thesigeb,  L.J.  (on  March  11)  read 
the  judgment  of  the  Court. 

This  is  an  action  brought  upon  two 
bills  of  exchange,  of  which  the  plaintiffs 
are  the  holders.  The  first  is  a  bill  for 
2761.  Us.,  dated  the  6th  of  March,  1878, 
drawn  by  R.  K.  Kelly  A  Co.  upon  and 
accepted  by  Messrs.  J.  &  R.  Wilson,  pay- 
able to  the  order  of  the  drawers  four 
months  after  date,  and  bearing  the  en- 
dorsements, "R.  K.  Kelly  &  Co.," 
"  Wm.  Beatson  "  and  "  Josiah  Carr  A 
Son."  The  second  is  a  bill  for  484J. 
13*.,  dated  the  13th  [of  March,  1878, 
drawn  by  Josiah  Carr  &  Son,  addressed 

(1)  3  Mo.  &  Sc.  174. 

(2)  2  Peake  150. 

(3)  8  Mont.  D.  &  D.  615. 

(4)  1  Peake  111. 

(5)  2  Car.  &  P.  188 ;  2  B.  &  Ad.  28. 

(6)  Law  Rep.  5  Ch.  App.  725. 
?7)  1  Den.  471. 

(8)  19  Missouri  Eep.  82. 

(9)  88  Maine,  500. 

(10)  68  Barbour,  290. 

(11)  2  Sergeant  &  Bawle,  110. 
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"Mr.  Wm.  Beatson,  Chemical  Works, 
Rotherham,"  and  accepted  in  the  name 
"  William  Beatson,"  payable  to  the  order 
of  the  drawers  four  months  after  date, 
and  indorsed  by  them;  both  bills  were 
discounted  by  the  plaintiffs  upon  the 
16th  of  March,  1878. 

The  defendants  to  the  action  are  Wil- 
liam Beatson  and  John  Henry  Mycock. 
The  signature  "  Wm.  Beatson  "  upon  each 
of  the  bills  was  the  signature  of  the  de- 
fendant Wm.  Beatson.  He  has  allowed 
judgment  to  go  by  default,  and  the  ac- 
tion is  defended  by  Mycock  alone,  who 
disputes  his  liability  upon  either  of  the 
bills. 

The  circumstances  of  the  case  are  as 
follows : — Beatson  for  many  years  prior 
to  December,  1877,  carried  on  business 
as  a  chemical  manufacturer  at  certain 
works  at  Rotherham.  At  the  end  of  the 
year  1873  and  the  beginning  of  the  year 
1874,  the  plaintiffs  made  enquiries  as 
to  Beatson's  commercial  position  of  Josiah 
Carr,  who  was  bringing  them  paper  for 
discount  with  Beatson's  name  upon  it, 
and  the  result  of  the  enquiries  being 
satisfactory,  they  discounted  such  paper. 
Beatson  and  Carr  had  some  trade  trans- 
actions together,  but  apart  from  these 
trade  transactions  there  was  a  series  of 
accommodation  transactions  carried  out 
by  accommodation  bills  between  Beatson 
and  the  other  parties  to  the  bills  now 
sued  upon,  including  Carr  himself,  and 
these  accommodation  bills  were  from 
time  to  time  renewed. 

Down  to  the  end  of  the  year  1877 
Beatson  had  no  partner;  but  upon  the 
11th  of  December  in  that  year  a  deed  of 
partnership  was  entered  into  between 
him  and  the  defendant  Mycock. 

By  its  terms  the  partnership  was  to 
last  for  a  period  of  five  years,  with  power 
of  continuance.  The  value  of  the  good- 
will of  the  business,  the  works  and  pre- 
mises where  the  same  was  carried  on, 
and  the  machinery,  plant  and  effects  be- 
longing to  it,  were  estimated  at  25,0002., 
and  Mycock  was  to  purchase  a  one-fifth 
share  of  the  business  by  the  payment  of 
the  sum  of  5,0002.  The  business  was  to 
be  carried  on  under  the  style  of  "  Wil- 
liam Beatson ; "  the  works  and  premises 
were  to  remain  vested  in  Beatson,  who 


was  to  stand  possessed  of  them  for  the 
purposes  of  the  partnership ;  and  the 
business  was  to  be  managed  by  Beatson, 
his  partner  not  being  required  to  attend 
to  the  business  any  further  than  he  shonld 
think  fit. 

By  the  11th  clause  of  the  deed  it  was 
provided  that  "  Neither  of  the  partners, 
without  the  written  oonsent  of  Uie  other 
first  obtained,  should  on  the  credit  of  the 
firm  make  any  payment  advance  or  other 
application  of  the  moneys  or  effects  of 
the  said  partnership,  or  in  any  man- 
ner engage  or  use  the  same,  or  the 
name  or  credit  of  the  partnership  firm, 
except  on  account  and  for  the  benefit  of 
the  partnership,  and  in  the  usual  man- 
ner  of  carrying  on  the  business; "  and  by 
the  12th  clause  it  was  provided  "  that 
neither  of  the  partners  should  lend  or 
deliver  upon  credit  any  of  the  moneys  or 
effects  belonging  to  the  partnership  to 
any  person  whom  the  other  partner 
should  previously  have  forbidden  to  be 
trusted,  nor  without  the  previous  consent 
in  writing  of  the  other  partner  would 
become  bail,  surely  or  security  with  or 
for  any  person  whomsoever,  or  make, 
give,  draw,  accept  or  indorse  any  bond, 
bill,  promissory  note  or  other  instrument, 
or  enter  into  any  obligation  or  engage- 
ment, or  make  any  default  whereby  the 
estate  and  effects  of  the  partnership 
might  be  made  liable  for  the  payment  or 
satisfaction  of  any  sum  of  money  for 
which  the  partnership  should  not  have 
received  a  full  and  sufficient  considera- 
tion." 

The  object  with  which  Mycock  entered 
into  this  partnership  was  that  of  ulti- 
mately putting  his  son,  who  was  then 
under  age,  into  it,  and  as  a  matter  of  fact 
Mycock  never  interfered  in  any  way  with 
the  management  of  the  business,  or  oc- 
cupied any  other  position  in  connection 
with  it  than  that  of  a  dormant  partner. 
Beatson  concealed  from  him  any  informa- 
tion relating  to  his  accommodation  trans- 
actions, and  for  his  fraud  upon  him  in 
this  and  other  matters  connected  with 
the  inception  of  the  partnership  was 
ultimately  prosecuted  and  convicted. 
The  plaintiffs  never  knew  of  the  partner- 
ship until  after  July,  1878,  at  which  date 
Beatson  was  a  bankrupt.   For  soma  time 
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prior  to  the  formation  of  the  partnership, 
Beatson  had  kept  an  account  at  the  Shef- 
field and  Rotherham  Bank,  headed 
"  William  Beatson,"  and  after  the  forma, 
tion.  of  the  partnership  that  account  was 
continued  without  any  change  in  its 
heading,  and  into  this  account  Beatson 
paid  all  moneys,  whether  moneys  be- 
longing to  the  partnership  or  his  own 
private  moneys,  and  upon  it  he  drew, 
whether  for  the  purposes  of  the  business 
or  his  own  private  purposes. 

Beatson  himself  was  called  as  a  witness 
for  the  plaintiffs,  and  in  addition  to  prov- 
ing the  facts  already  mentioned,  gave 
evidence  to  the  effect  that  he  kept  two 
cash  books,  of  which  one  was,  as  he  stated, 
a  private  book  kept  as  manager  at  the 
place  of  business,  the  other  a  partnership 
cash  book  ;  that  in  the  former  he  did  not 
enter  cash  received  on  account  of  the 
partnership,  but  that  in  the  latter  all 
business  payments  were  entered.  With 
reference  to  his  bill  accommodation  trans- 
actions generally,  he  stated  that  none  of 
these  were  brought  into  the  ledger  either 
before  the  partnership  or  after,  that  the 
cash  transactions  relating  to  these  ac- 
commodation bills  were  entered  in  the 
private  cash  book  to  whioh  Mycock  had 
no  access,  and  were  never  put  into  the 
partnership  cash  book  to  which  Mycock 
himself  might  have  had  access.  With 
reference  to  his  particular  transactions 
with  Josiah  Garr,  he  stated  that  all  trade 
transactions  between  them  were  over 
before  the  partnership,  and  that  as  re- 
gards the  particular  bills  sued  on  they 
were  bills  drawn  for  his  and  Carr's 
accommodation,  not  for  Mycock's,  al- 
though he  added  that  they  were  in  a 
degree  for  the  business  as  one  way  of 
finding  capital,  and  that  without  the  bill 
transactions  there  was  not  capital  enough 
to  work  the  business.  He  admitted  that 
Mycock  found  the  5,000Z.  which  he  was 
to  pay  for  his  share  in  the  business,  that 
he  never  told  Mycock  that  money  was 
wanted,  that  he  thought  he  was  not 
making  Mycock  liable  for  any  of  the 
accommodation  bills  whether  renewals  or 
otherwise,  and  that  he  considered  them 
private  transactions  and  did  not  enter 
them  in  the  partnership  book.  He  further 
■aid  that  he  considered  the  bank  book 
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private,  and  that  Mycock  had  left  him  to 
keep  the  banking  account  as  he  thought 
proper,  that  the  proceeds  of  accommoda- 
tion bills  were  paid  into  the  banking  ac- 
count, and  that  out  of  such  proceeds  the 
price  of  goods  supplied  to  the  business 
and  wages  were  sometimes  paid.  As 
regards  the  proceeds  of  the  bills  sued  on, 
it  appeared  that  a  portion  of  them  found 
their  way  into  the  banking  account,  but 
that  upon  the  same  day  as  this  occurred 
Beatson  drew  out  more  than  he  paid  in. 
On  the  part  of  Mycock  an  accountant  was 
called,  who  upon  an  examination  of  Beat- 
son's  books  proved,  that  apart  from  the 
accommodation  bill  transactions,  the  busi- 
ness had  during  the  period  between  the 
beginning  of  January  and  the  end  of  May, 
1878,  a  cash  balance  to  its  credit,  that 
the  net  result  of  the  accommodation 
transactions  was  to  reduce  the  balance, 
and  that  Beatson  had  drawn  out  for  his 
own  purposes,  independent  of  the  business, 
about  4,0001.  Upon  these  facts  taken 
from  the  notes  of  Lindley,  J.,  before 
whom  with  a  jury  the  case  was  tried,  that 
learned  Judge  stated  to  the  jury,  as 
appears  from  the  short-hand  writer's 
notes,  that  the  questions  for  them  were — 
First.  "  Was  the  name  William  Beatson 
put  to  the  bills  to  denote  the  firm  or  to 
denote  William  Beatson  ?  " — Secondly 
"  Did  the  bank  take  the  bills  as  the  bills 
of  the  chemical  works  whoever  the  pro- 
prietors might  be,  or  as  the  bills  of  William 
Beatson  only  ?  " 

The  jury  retired,  and  upon  returning 
into  Court  the  foreman  stated  that  as  re- 
gards the  bill  for  4842.  13*.,  it  having 
been  drawn  upon  William  Beatson  at 
the  chemical  works  Botherham,  the  jury 
agreed  that  William  Beatson' s  acceptance 
of  it  must  be  held  to  denote  the  accept- 
ance of  the  firm,  but  that  as  regards  the 
other  bill  they  found  no  evidence  upon 
the  point.  Upon  being  asked  by  the 
learned  Jndge  to  answer  the  question 
as  regards  that  bill  according  to  their 
judgment,  the  jury  conferred  again,  and 
subsequently  stated  that  from  the  fact  of 
that  bill  being  put  in  connection  with  the 
other  they  might  take  it  as  being  the 
same  thing,  and  to  the  second  question 
they  answered  that  the  bank  took  the 
bills  as  the  bills  of  the  chemical  works. 
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Upon  these  findings  a  verdict  and  judg- 
ment was  entered  for  the  plaintiffs 
against  the  defendant  My  cock.  That 
judgment  was  subsequently  set  aside  and 
judgment  entered  for  Mycock  by  the 
Common  Pleas  Division  upon  the  ground 
stated  shortly,  that  in  a  case  where  the 
name  of  an  individual  is  the  name  also  of 
a  firm,  and  that  Dame  is  put  to  a  bill,  the 
presumption  is  that  the  signature  is  the 
signature  of  the  individual  aud  not  of  the 
firm ;  that  consequently  it  lay  upon  the 
plaintiffs  in  this  case  to  displace  that  pre- 
sumption by  shewing  that  the  signatures 
to  the  bills  sued  upon  were  respectively  the 
signatures  of  the  firm,  and  that  Beatson 
was  authorised  to  use  the  firm  name  on 
the  particular  occasion  and  for  the  par- 
ticular purposes ;  in  other  words,  that  the 
bills  were  given  for  partnership  objects 
and  as  partnership  acts,  and  that  the 
plaintiffs  had  failed  to  discharge  the 
burden  cast  upon  them  (12).  Against 
the  judgment  of  the  Common  Pleas  Divi- 
sion the  present  appeal  is  brought. 

In  support  of  the  appeal  it  is  contended 
for  the  plaintiffs,  either  first,  that  where,  as 
in  this  case,  a  signature  is  common  to  an 
individual  and  the  firm  of  which  the  in- 
dividual is  a  member,  it  is  open  to  the 
bona  fide  holder  for  value  without  notice 
whose  paper  it  is  of  a  bill  with  such  a 
signature  upon  it  to  sue  either  the  indi- 
vidual or  the  firm ;  or  secondly,  that  if 
this  option  is  not  open  to  the  holder, 
there  is  a  presumption  that  the  bill  was 
given  for  the  firm  and  is  binding  upon  it, 
at  least  where  the  individual  carries  on 
no  business  separate  from  the  business  of 
the  firm  of  which  he  is  a  member.  As 
regards  the  first  of  these  two  contentions, 
we  think  that  it  is  not  a  well-founded 
one.  The  only  authoritative  sanction  to 
it,  upon  which  the  learned  counsel  for  the 
plaintiffs  rely,  is  in  a  case  of  McNair  v. 
Iteming  (13),  whioh  appears  to  have  been 
decided  in  the  House  of  Lords  in  1812, 
but  which  is  not  reported  otherwise  than 
in  Montague  on  Partnership,  vol.  i.  p.  37, 
and  in  the  opinion  of  Lord  Eldon,  de- 
livered to  the  House  of  Lords  in  the  case 


(12)  See  48  Law  J.  Rep.  CP.  428;  Law  Rep. 
4  C.F.  D.  204,  212. 
(18)  1  Montague  on  Partnership,  87. 
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of  Davidson  v.  Robertson  (14),  and  which 
without  further  knowledge  of  the  facts 
of  the  case  and  the  exact  bearing  of  the 
judgment  upon  them,  it  is  impossible  to 
treat  as  an  authority.  Lord  Eldon  does 
not  quote  it  in  support  of  so  wide  a  pro- 
position as  that  under  consideration,  bat 
as  bearing  upon  the  proposition  that  & 
joint  adventure  was  as  proper  a  partner- 
ship as  any  other,  and  one  of  the  adven- 
turers would  be  bound  by  the  indorsement 
and  acceptance  of  the  other,  a  proposition 
which  had  been  negatived  by  one  of 
the  interlocutors  of  the  Scotch  Court, 
finding  that  whatever  might  be  the 
case  in  a  proper  partnership,  one  per- 
son concerned  in  a  joint  adventure  is 
not  entitled  by  subscribing  a  firm  to 
bind  the  other.  While,  therefore,  there  is 
really  no  authoritative  sanction  for  this 
contention,  there  is  abundance  of  au- 
thority against  it  in  the  numerous  oases 
in  the  English  and  American  Courts 
where  the  liability  of  partners  upon  a 
bill  signed  in  a  name  common  to  the  firm 
and  an  individual  member  of  it  has  come 
under  consideration  and  has  been  dis- 
cussed, not  upon  the  footing  of  any  right 
of  election  on  the  part  of  the  holder  of 
the  bill,  but  npon  the  particular  circum- 
stances of  each  case  and  the  presump- 
tion as  applicable  to  them,  cases  which 
we  shall  have  to  refer  to  in  connection 
with  the  plaintiffs'  second  contention. 
Apart,  too,  from  authority,  it  appears  to 
us  manifestly  contrary  to  the  true  prin- 
ciples of  law,  that  the  holder  of  a  bill 
bearing  upon  it  a  name  which  prima  facie 
indicates  an  individual,  and  would  na- 
turally lead  to  credit  being  given  to  the 
individual  alone,  should,  upon  discovery 
and  proof  that  there  is  a  firm  of  which 
the  individual  is  a  member  carrying 
on  business  under  his  name,  have  the 
right  of  going  against  the  firm  although 
at  the  same  time  that  the  proof  is  given, 
it  is  proved  also  that  the  bill  was  signed 
by  the  individual  for  himself  and  not  for 
his  firm,  and  for  consideration  entirely 
unconnected  with  any  partnership  pur- 
pose. 

The  second  contention  made  on  behalf 
of  the  plaintiffs  is  one  of  more  weight, 

(14)  8  Dow.  218,  at  p.  229. 
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and  apart  from  the  intrinsic  importance 
of  the  question  involved  in  it,  there  is  an 
additional  importance  derived  from  the 
fact  that  if  the  contention  be  cojsrect,  it  at 
least  displaces  the  ground  upon  which 
the  judgment  of  the  Court  below  rests, 
although  it  will  still  remain  to  be  con- 
sidered whether  the  judgment  may  not 
be  rested  upon  another  ground. 

As  a  matter  of  principle  there  is  con- 
siderable force  in  the  arguments  both  for 
and  against  the  contention.    Against  it  it 
is  said  that  where  a  signature  to  a  bill  is 
of  a  name  which  in  itself  and  prima  facie 
indicates  an  individual,  and  would  lead 
to  credit  being  given  to  the  individual, 
and  the  holder  of  the  bill  suing  upon  it 
is  therefore  compelled  to  give  some 
proof  that  the  name  indicates  a  partner, 
ship,  it  is  but  just  that  he  should  be 
compelled  to  go  the  whole  length  of 
proving  not  only  that  a  partnership  ex- 
isted nnder  the  particular  name,  and  that 
the  individual  carried  on  no  business 
separate  from  that  carried  on  by  the  firm, 
but  further  that  the  bill  was  signed  by 
the  individual   as  a   partnership  act, 
and  for  partnership  objects.   In  support 
of  the  contention  it  is  said  that  inasmuch 
as  a  bill  of  exchange  is  ordinarily  used  as  a 
tcade  instrument,  there  is  a  presumption 
/J3at  a  bill  having  upon  it  a  name  com- 
mon to  the  firm  and  to  the  individual  is 
a  trade  bill,  and  therefore  the  bill  of  the 
firm  in  a  case  where  it  is  proved  or  ad- 
mitted that  there  is  no  trading  in  the 
name  except  by  the  firm.    In  the  absence 
of  authority   upon  this  question,  our 
opinion  npon  it  would  be  in  favour  of 
the  plaintiffs'  contention.    In  point  of 
convenience  and  expediency  and  in  the 
interest  of  trade  it  has  much  to  support 
it.     The  vast  majority  of  bills  given 
under  the  circumstances  supposed  would 
be  really  partnership  bills,  and  yet  it 
would  be  often  difficult  if  not  impossible 
for  the  holders  of  such  bills  to  do  more 
than  prove  that  the  only  trade  carried  on 
under  the  individual  name  was  the  trade 
of  a  partnership,  and  if  they  were  com- 
pelled to  go  further  and  prove  that  the 
particnlar  bill  was  a  partnership  bill,  the 
effect  might  be  that  in  many  cases  dor- 
mant partners,  and  in  some  cases  osten- 
sible ones  too,  might  escape  from  great 
Vcmu.49.-41A,  OP.  &  Exch. 


liabilities.  On  the  other  hand  the  part- 
ners sought  to  be  made  responsible  on 
the  bills,  would  in  most  instances  be  able 
to  prove  whether  any  particular  bill  sued 
upon  was  or  was  not  a  partnership  bill, 
and  should,  as  it  appears  to  us,  at  least 
have  the  onus  of  doing  so  thrown  upon 
them  when  it  is  through  their  own  act  in 
allowing  the  firm  name  to  be  the  same  as 
that  of  an  individual  in  the  firm  that  dif- 
ficulty and  doubt  arise.  But  in  the 
Court  below  it  was  considered  that  the 
American  authorities  clearly  negatived 
this  view,  and  that  the  weight  of  Eng- 
lish authority  is  in  favour  of  the  American 
view  of  the  law. 

We  propose  then  to  consider  first  the 
English  authorities. 

In  Swan  v.  Steele  (15)  two  persons  of 
the  name  of  Wood  and  Payne  were  whole- 
sale grocers  in  Liverpool,  trading  under 
the  firm  name  of  Wood  and  Payne,  and 
also  carrying  on  under  the  same  firm  name, 
and  at  their  counting-house,  the  business 
of  buying  and  selling  cotton.  The  de- 
fendant Steele  was  a  dormant  partner 
with  them  in  this  latter  business.  It  was 
held  that  he  was  liable  upon  an  indorse- 
ment in  the  firm  name  of  a  bill  which 
had  been  paid  to  Wood  and  Payne  for 
cotton  sold  by  the  firm,  but  which  had 
been  delivered  by  them  to  provide  for  an 
acceptance  in  the  firm  name  for  sugar 
supplied  to  the  grocery  business. 

It  is  difficult  to  see  how  the  case  could 
have  been  otherwise  decided,  for  the  bill 
sued  upon  was  admittedly  a  bill  in  which 
Steele  was  interested  as  indorser  and 
holder  with  his  partner,  and  consequently 
the  indorsement  over  of  that  bill,  although 
improper  under  the  circumstances,  was 
still  manifestly  an  indorsement  in  fact  by 
the  partnership  of  which  Steele  was  a 
member.  The  evidence  shewed  what  the 
facts  were,  and  the  judgment  of  Lord 
Ellenborough  assumed  that  the  indorse- 
ment was  in  the  name  of  the  partnership 
of  which  Steele  was  a  member,  and  upon 
that  assumption  decided  that  in  the  ab- 
sence of  all  fraud  on  the  part  of  the  in- 
dorsee, such  indorsement  would  bind  all 
the  partners. 

Emly  v.  Lye  (16),  which  is  commented 

(16)  7  East,  210. 
(16)  16  East,  7. 
3D 
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on  in  the  judgment  of  the  Court  below 
as  an  authority  in  favour  of  the  defendant 
upon  the  point  under  consideration,  has 
really  no  bearing  upon  it.  There  in  an 
action  upon  several  bills  of  exchange,  and 
for  money  had  and  received,  it  was  at- 
tempted to  make  the  defendant  liable, 
either  upon  the  bills,  or  in  respect  of  the 
money  received  upon  the  discount  of  the 
bills,  which  was  applied  to  partnership 
purposes,  where  the  signature  upon  the 
bills  was  not  in  the  firm  name,  which  was 
George  Lye  &  Son,  but  in  the  name 
E.  L.  Lye,  which  was  the  individual  name 
of  the  partner  signing.  The  counts  upon 
the  bills  were  upon  the  argument  aban- 
doned, as  it  was  obvious,  as  Lord  Ellen- 
borough  said  in  his  judgment,  that  "  on  a 
bill  of  exchange  drawn  by  one  only,  it 
cannot  be  allowed  to  supply  by  intend, 
ment  the  names  of  others  in  order  to 
charge  them,"  and  it  was  held  that  on 
the  mere  discount  of  the  bill  no  right 
could  arise  against  the  defendant  by 
reason  of  the  proceeds  being  used  for 
partnership  purposes ;  in  other  words,  that 
the  transaction  was  nothing  more  than  a 
purchase  of  the  bills  from  the  signing 
partner. 

The  case  of  Ex  parte  BoUtho  (17)  is 
claimed  as  an  authority  for  the  defendant. 
There  Peter  Blackburn  was  a  secret  part- 
ner in  a  business  carried  on  by  Isaac 
Blackburn  in  his  own  name,  and  was 
sought  to  be  made  liable  as  drawer  in  re- 
spect of  bills  drawn  in  the  name  of  Isaac 
Blackburn  by  Isaac  himself.  Upon  the 
affidavits,  it  appeared  that  Peter  Black- 
burn also  carried  on  a  separate  business, 
and  that  after  Isaac  Blackburn  had  drawn 
and  indorsed  the  bills  Peter  Blackburn 
indorsed  them  also  with  his  own  name, 
for  the  purpose  of  getting  them  dis- 
counted. The  Lord  Chancellor  stated 
that  it  was  impossible  for  him,  upon  the 
affidavits,  to  decide  between  the  parties, 
and  that  the  case  must  be  sent  to  a  Court 
of  law  for  its  deliberation,  and  he  directed 
an  issue  whether  the  two  Blackburns  were 
jointly  liable  upon  all  or  any  of  the  bills. 

In  the  course  of  his  judgment,  however, 
he  said,  "  If  the  money  is  advanced  to  A. 
and  B.  and  the  lender  takes  a  bill  from 

(17)  1  Buck,  100. 


one  of  them  only,  he  cannot  maintain  an 
action  upon  the  bill  against  the  two.  Now 
if  A.  and  B.  are  partners  and  also  sepa- 
rate traders,  and  A.  draws  a  bill  and  in- 
dorses it  in  his  own  name,  and  B.  also 
indorses  it  and  they  become  bankrupts, 
what  is  there  to  prevent  the  holder  of  a 
bill  from  proving  against  the  separate 
estate  of  each  of  them?  And  unless 
on  can  shew  that  when  A.  drew  the  bill 
drew  it  not  as  A.  but  as  A.  and  B., 
there  can  be  no  legal  contract  upon  the 
bill  as  against  the  two."  In  these  re- 
marks of  Lord  Eldon  the  introduction  of 
the  element  of  separate  trading  by  A 
and  B.,  and  of  the  farther  element  of  both 
A.  and  B.  putting  their  names  to  the  bill 
so  differs  Lord  Eldon's  supposed  case 
.  from  the  case  we  are  considering  of  a  bill 
signed  in  a  name  common  to  a  firm  and 
an  individual  member  of  the  firm,  where 
there  is  no  trading  separate  from  the 
trading  of  the  firm,  and  no  signature  to 
the  bill  but  that  of  the  common  name, 
that  Ex  parte  Boliiho  (17)  appears  tons 
rather  to  support  the  contention  of  the 
plaintiffs'  counsel  than  to  assist  the  de- 
fendant Mycock. 

The  case  of  The  Bank  of  South  Carolina 
v.  Case  (18)  was  one  in  whioh  three  per- 
sons carried  on  business  in  partnership 
in  England  under  the  firm  name  of  Crow- 
der,  Clough  &  Co.  One  of  the  partners, 
J.  B.  Clough,  was  sent  out  to  America  to 
form  a  branch  house,  which  he  did  form 
uuder  his  own  individual  name.  He  was 
restricted,  under  the  partnership  articles, 
from  transacting  any  DusmesB  in  America 
except  on  the  partnership  account ;  and, 
as  a  matter  of  fact,  as  appears  from  the 
report,  p.  432,  he  had  no  individual  busi- 
ness, and  the  name  of  J.  B.  Clongh  was 
never  used  by  him  in  trade,  or  in  draw- 
ing, indorsing  or  accepting,  or  negotiating 
bills  of  exchange,  except  for  the  benefit 
and  on  account  of  the  partnership.  Un- 
der the  circumstances  it  was  held  that  all 
the  partners  were  liable  as  indorsers,  in 
respect  of  certain  bills  indorsed  by  Clongh 
in  the  name  of  J.  B.  Clough,  and  which 
were  connected  with  partnership  trans- 
actions, although  Clough,  in  indorsing 
them,  disregarded  certain  specific  instruc- 
ts) 8  B.  &  C.  427. 
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turns  given  him  by  his  partners,  and  ex- 
ceeded his  authority.  It  is  not  necessary 
to  discnss  whether  the  doubts  raised  by 
Crompton,  J.,  in  Nicholson  v.  Bichette  (19), 
as  to  the  correctness  of  this  decision,  are 
or  are  not  well-founded.  It  is  sufficient 
for  our  present  purpose  to  say  that  the 
decision  proceeded  upon  all  the  facts  of 
the  case,  and  not  upon  any  doctrine  as  to 
presumption  or  burden  of  proof.  But  the 
case  of  Furze  v.  Sharwood  (20)  is  a  dis- 
tinct authority  upon  the  point  under  con- 
sideration. There  a  business  was  carried 
on  by  trustees  for  creditors  in  the  name 
of  Samuel  Maine,  one  of  the  persons  who 
had  previously  carried  it  on  in  partner- 
ship. Maine  bad  also  for  a  time  a  sepa- 
rate business  of  his  own.  The  plaintiff 
had  discounted  for  the  old  partnership, 
and  also  had  been  accustomed  to  lend 
Maine  money  for  the  purposes  of  his  pri- 
vate business.  Maine,  after  a  time,  sold 
his  separate  business  and  ceased  to  carry 
it  on,  and  having  subsequently  indorsed 
bills  in  the  name  "  Samuel  Maine,"  one 
of  which  had  been  discounted  by  the 
plaintiff,  and  was  sued  on,  and  the  pro- 
ceeds of  which  were  placed  to  his  credit 
at  his  banker's,  and  were  drawn  upon  in- 
discriminately for  the  purpose  of  the 
business  to  whioh  he  was  agent,  not  for 
his  own  private  purposes,  the  trustees 
were  held  liable  as  lndorsers,  and  Lord 
Denman,  0.  J.,  in  delivering  the  judgment 
of  the  Court,  said  (21) "  Prima  facie, 
therefore,  the  signature,  'Samuel  Maine,' 
was  their  signature,  and  they  would  be 
bound  by  it.  But  it  is  said  that  Maine 
carried  on  a  separate  business  of  his  own, 
and  that  the  plaintiff  was  bound  to  shew 
that  the  indorsements  in  question  were 
on  account  of  the  business  of  the  trustees 
and  not  in  his  separate  business.  Now  it 
appears  that  the  bills  were  discounted 
with  persons  who  were  in  the  habit  of 
discounting  for  the  former  firm  who  as- 
signed their  effects  to  the  defendants,  as 
trustees ;  and  moreover  that  the  bills  in 
question  were  not  discounted  till  after 
Maine  had  ceased  to  carry  on  his  sepa- 
rate business.  Under  these  circum- 
stances, we  think  that  the  onus  of  shew- 
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(19)  2  E.  &  E.  497. 
2  Q.B.  Rep.  381 
2  Q.B.  Hep.  418. 


gOJ  2  Q.B.  Rep.  888;  11  Law  J.  Eep.  O.B.  119. 


ing  that  the  indorsements  were  made  on 
account  of  the  separate  business,  and  not 
on  that  of  the  trustees,  which  was  the 
general  and  ostensible  business,  lay  on 
the  defendants.  Several  cases  were  cited, 
whioh  it  is  not  necessary  minutely  to  ex- 
amine ;  it  is  sufficient  to  say  that  they  are 
not  inconsistent  with  this  view  of  the  pre- 
sent case.  We  are  therefore  of  opinion 
that  the  defendants  were  bound  by  the 
indorsement  of  Maine,  and  that  the 
plaintiff,  on  this  ground  of  objection, 
would  be  entitled  to  our  judgment." 

This  decision  is  in  no  way  shaken  by 
that  in  Nicholson  v.  Bichette  (19),  where 
two  firms  with  distinct  trade  names  agreed 
to  carry  on  joint  exchange  operations 
under  such  circumstances  as  to  make 
them  partners  in  them ;  and  it  was  held 
that  the  signature  to  bills  of  one  of  the 
two  firms  drawn  in  course  of  the  ex- 
change operations  did  not  make  both  firms 
liable  as  drawers;  for  the  decision  pro- 
ceeded simply  on  the  ground  that  by  the 
arrangements  between  the  two  firms  the 
names  of  the  two  firms  were  to  be  used 
separately,  the  paper  to  be  dealt  in  being 
drawn  by  one  firm  and  accepted  by  the 
other,  and,  as  Cookburn,  0.  J.,  said  at  p. 
523,  it  did  not  appear  that  the  drawing 
firm  had  any  authority,  express  or  im- 
plied, to  bind  the  defendant  by  drawing 
bills.  The  case  of  In  re  the  Adansonia 
Fibre  Company;  Miles' s  Claim  (22)  was 
substantially  the  same  as  that  of  NichoU 
tony.  Ricketts  (19),  and  was  decided  upon 
the  same  considerations.  In  each  of  these 
cases  the  Court  came  to  the  conclusion, 
as  a  matter  of  fact,  upon  all  the  circum- 
stances before  it,  that  the  name  on  the 
bill  was  not  intended  to  be  and  was  not 
the  name  of  the  partnership  sought  to  be 
made  liable  upon  it. 

Upon  this  view  of  the  English  authori- 
ties they  appear  to  support  the  view  that 
where  a  name  is  common  to  a  firm,  and 
to  an  individual  member  of  such  firm, 
and  the  individual  member  carries  on  no 
business  separate  from  that  of  the  firm, 
there  is  a  presumption  that  a  bill  of  ex- 
change drawn,  accepted  or  indorsed  in 
the  common  name  is  a  bill  drawn,  accepted 
or  indorsed  for  the  partnership,  and  for 

(22)  LftW  Rep.  9  Ch.  App.  686. 
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whioh  the  partnership  is  liable,  and  that 
it  lies  upon  the  defendants  in  an  action 
against  the  partners  upon  such  bill  to  get 
rid  of  the  prima  facie  case  made  against 
them.  But  as  the  Court  below  relies 
much  upon  the  American  authorities  as 
uniformly  negativing  that  view,  and  those 
authorities  have  been  much  discussed  in 
the  argument  before  this  Court,  we  think 
it  desirable  to  refer  to  them.  The  autho- 
rities specially  cited  in  the  judgment  of 
the  Court  below  are  Parsons  on  Bills  of 
Exchange,  p.  531,  Story  on  Partnership, 
pp.  106, 142,  the  decision  in  the  Supreme 
Court  of  New  York  of  Oliphant  v. 
Mathews  (28),  and  the  direction  of  Story, 
J.,  to  the  jury  in  The  United  States  Bank 
v.  Binney  (24). 

The  passage  referred  to  in  Parsons  does 
not  bear  out  the  proposition  for  whioh  it 
is  cited.  He  says,  "  The  burden  of  proof 
is  upon  the  plaintiff  to  shew  that  the 
paper  was  given  in  the  business  and  for 
the  use  of  the  firm,  for  it  will  be  intended 
prima  fade  to  have  been  given  in  the 
separate  business  of  the  partner  signing 
it,  and  to  be  binding  on  him  alone,  at 
least  if  he  is  also  engaged  in  business  on 
his  own  separate  account."  The  views 
of  Story,  J.,  are  best  to  be  taken  from 
his  ruling  in  The  United  States  Bank  v. 
Binney  (24),  wherein  directing  the  jury 
he  used  this  language :  "  In  the  present 
case  the  signature  of  John  Winship  may 
be  on  his  own  individual  account  as  his 
personal  contract,  or  it  may  be  on  account 
of  the  partnership.  Upon  the  face  of  the 
paper  it  stands  indifferent.  The  burden 
of  proof  is  upon  the  plaintiffs  to  establish 
that  it  is  a  contract  of  the  firm  and  ought 
to  bind  them." 

But  there  was  evidence  to  go  to  the 
jury  in  that  case  that  the  partnership  was 
limited  to  a  soap  and  candle  business,  and 
that  the  accommodation  notes  whioh  were 
sued  on  were  given  in  respect  of  consign- 
ments  of  meat,  which  might  have  consti- 
tuted, and  it  was  contended  did  constitute, 
the  separate  business  of  Winship.  It  is 
doubtful,  therefore,  whether  Story,  J.,  in- 
tended his  proposition  to  extend  to  a  case 
where  no  separate  business  could  even  be 
suggested  as  existing. 

(23)  16  Barbour,  608. 

(24)  6  Mason,  126,  185. 


On  the  other  hand,  in  the  case  of  Mifflin 
v.  Smith  (25),  Rogers,  J.,  dealt  with  the 
doctrine  of  presumption  in  a  case  where 
the  question  was,  whether  a  loan  of  money 
obtained  by  a  member  of  a  partnership 
carried  on  in  his  individual  name,  was 
obtained  on  the  faith  of  the  partnership 
business  or  on  the  credit  of  private  specu- 
lations of  the  individual  partner,  and  he 
laid  it  down  that  the  presumption  was 
that  it  was  made  on  the  faith  and  oredit 
of  the  business,  saying — u  If  a  retail  mer- 
chant gets  a  note  discounted,  is  it  not 
to  be  presumed  to  be  in  the  regular 
prosecution  of  his  business ; "  and  adding, 
"  The  difficulty  arises  from  the  name  of 
the  individual  and  the  name  of  the  firm 
being  the  same.  That  is  the  presumption, 
liable,  however,  to  be  rebutted  if  the  jury 
believe  from  the  evidence  that  was  not 
the  state  of  the  fact." 

A  motion  to  the  Supreme  Court  of 
Pennsylvania  founded,  amongst  other 
things,  upon  the  alleged  error  of  this 
direction,  was  refused.  This  case  was 
decided  in  1827.  The  case  before  Story, 
J.,  was  in  1828. 

In  1845  the  question  under  considera- 
tion again  arose  in  the  Supreme  Court  of 
New  York  in  the  case  of  The  Bank  of 
Rochester  v.  Monteath  (26),  where  the 
name  of  William  Monteath,  an  agent  of 
a  firm,  had  been  nsed  as  the  firm  name, 
and  the  Court  said—"  If  William  Mon- 
teath had  also  been  in  business  on  his  own 
account,  then  the  acceptance  by  writing 
his  name  on  the  face  of  the  bills  would 
have  been  an  equivocal  act,  and  it  would 
have  been  necessary  to  shew  that  he  ac- 
cepted on  account  of  the  partnership,  and 
not  in  his  own  private  business ;  "  and 
after  citing  among  the  authorities  for  this 
proposition,  The  United  States  Bank  v. 
Binney  (24),  thus  indicating  that  they 
must  have  thought  that  in  this  case  there 
was  a  separate  business  carried  on  by  the 
individual  whose  name  was  nsed,  the 
Court  added,  "  but  there  was  no  evidence 
that  William  Monteath  was  engaged  in 
any  other  business  than  the  affairs  of  this 
partnership.  We  must  then  regard  those 
Dills  as  drawn  on  and  accepted  by  the 
house  doing  business  in  the  name  oi  rWil- 

(25)  17  Sergeant  &  Eawle,  166. 

(26)  1  Den.  402. 


Digitized  by 


Google 


Vol.  49.] 

Yorkshire  Banking  Co.  r.  Btaison  {App.),  CP. 

liam  Monteath."  In  1853  was  decided 
also  in  the  Supreme  Court  of  New  York 
the  case  of  Oliphant  v.  Mathews  (28), 
which  is  the  second  of  the  two  cases  cited 
in  the  judgment  of  the  Court  below.  That 
case  when  critically  examined  will  be 
found  not  to  be  inconsistent  with  the  cases 
of  Mifflin  v.  Smith  (25),  and  The  Bank  of 
Rochester  v.  Monteath  (26).  It  is  true 
that  the  Court  laid  down  in  general  terms 
that  where  a  partnership  is  carried  on  in 
the  name  of  an  individual,  and  a  suit  is 
brought  against  the  partners  upon  a  note 
or  other  obligation  signed  by  such  indi- 
vidual, the  legal  presumption  is  that  it  is 
the  note  of  the  individual  and  not  of  the 
partners,  the  Court  immediately  qualified 
the  generality  of  the  proposition  laid 
down  by  saying  that  the  presumption 
might  be  repelled  and  overcome  (in  other 
words,  the  onus  of  proof  might  be  shifted) 
by  proof  as  to  the  business  in  which  such 
person  was  engaged,  and  while  citing 
Mifflin  v.  Smith  (25),  as  explaining  what 
proof  would  be  sufficient,  the  Court 
pointed  out  that  in  the  case  before  them 
it  was  proved  that  the  individual  did 
business  and  borrowed  money  on  his  own 
account  as  well  as  on  account  of  the  part- 
nership, and  it  was  not  shewn  that  one 
was  iiot  as  constant  and  regular  as  the 
other. 

This  case,  therefore,  is  in  no  way  in- 
consistent with  the  previous  case  decided 
in  the  same  Court  of  The  Bank  of  Roches- 
ter v.  Monteath  (26),  and  none  of  the  other 
cases  cited  in  the  argument  before  us 
carry  the  doctrine  of  presumption  in 
favour  of  the  defendants  further. 

It  appears  to  us,  therefore,  that  the 
American  authorities  are  in  accord  with 
the  English  upon  the  point  under  con- 
sideration, and  that  both  fail  to  support 
the  view  taken  by  the  Court  below,  and 
are  in  favour  of  the  second  contention 
urged  in  this  case  on  behalf  of  the 
plaintiffs. 

Applying  then  the  presumption  for 
which,  the  plaintiffs  contend  to  the  circum- 
stances of  the  present  case,  the  matter 
stands  thus: — 

The  only  business  carried  on  in  the 
year  1878  in  the  name  of  and  by  William 
Beatson  was  the  business  of  the  partner. 
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ship  and  both  the  bills  sued  upon  have 
the  appearance  of  trade  bills. 

Prima  facie,  then,  the  bills  were  bills 
indorsed  and  accepted  respectively,  in 
the  name  and  on  account  of  the  partner- 
ship, and  if  that  prima  facie  case  were 
not  displaced,  Mycock  would  be  liable 
upon  them  to  the  plaintiffs  as  bona  fide 
holders  for  value  without  notice,  even 
though  they  were  so  endorsed  and  ac- 
cepted for  private  purposes  of  Beatson 
and  in  fraud  of  his  partner. 

The  nature  of  the  partnership  business 
was  such  as  to  give  Beatson,  in  respect  to 
persons  dealing  with  him  in  business,  an 
implied  authority  to  bind  his  partner  by 
bills  of  exchange,  and  his  partner,  al- 
though a  secret  one,  must  be  held  respon- 
sible upon  any  bill  signed  by  Beatson  in 
the  name  of  the  firm  in  favour  of  a 
holder  whose  title  cannot  be  impeaohed, 
however  much  Beatson  in  signing  that 
name  may  have  exceeded  the  authority 
and  broken  the  trust  reposed  in  him  by 
the  agreement  of  partnership,  as  was  said 
by  the  Court  in  giving  judgment  in  the 
case  of  Wintle  v.  Orowther  (27).  "Where 
a  partnership  name  is  pledged,  the  part- 
nership of  whomsoever  it  may  consist, 
and  whether  the  partners  are  named  or 
not,  and  whether  they  are  known  or  secret 
partners,  will  be  bound  unless  the  title  of 
the  person  who  seeks  to  charge  them  can 
be  impeached,"  and  the  authorities-  gene- 
rally, both  English  and  American,  are 
uniform  in  support  of  this  view.  There 
is  no  difference  in  this  respect  between 
the  dormant  and  the  ostensible  partner, 
and  when  once  it  is  established  that  a 
name  common  to  a  firm,  and  an  individual 
member  of  it,  has  been  put  to  a  bill  as 
the  name  of  the  firm,  there  is  no  differ- 
ence between  the  liability  of  partners 
carrying  on  business  in  such  a  name  and 
the  liability  of  partners  carrying  on  busi- 
ness in  a  name  which  bears  in  itself  the 
stamp  and  evidence  of  a  partnership.  It 
may  perhaps  be  argued  that  in  the  latter 
case  the  bona  fide  holder,  without  notice, 
is  induced  by  the  name  itself  to  trust 
a  firm,  and  is  therefore  entitled  to  have 
all  the  responsibility  of  all  the  members 

(27)  1  Cr.&  J.  818,  at  p.  818. 
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of  that  firm,  while  an  individual  name 
would  suggest  no  responsibility  other 
than  that  of  the  individual  whose  name 
it  is,  but  when  it  is  remembered  that  firm 
names  are  often  used  by  individual  traders 
while  individual  names  are  often  used  by 
firms,  the  argument  practically  comes  to 
nothing,  and  a  oommon  principle  appli- 
cable to  both  oases,  remains  alone  con- 
sistent with  mercantile  expediency  and 
general  law. 

But  assuming  that  there  is  no  differ- 
ence as  matter  of  law  between  the  two 
cases,  there  is  as  matter  of  evidence  a  very 
real  and  very  practical  difference.  A 
name  in  itself  indicating  a  firm  does  not, 
except  in  rare  instances,  of  which  the 
case  of  Stephens  v.  Reynolds  (28),  is  an 
example,  leave  open  any  doubt  as  to  the 
meaning  of  a  signature  in  such  name,  but 
a  name  which  in  itself  indicates  an 
individual  is,  notwithstanding  the  effect 
of  any  legal  presumption,  ambiguous,  and 
there  are  likely  to  be  few,  if  any,  cases 
where  the  decision  of  the  jury  or  of  a 
Court  will  be  rested  upon  the  presump- 
tion alone.  The  present  case  is  no  ex- 
ception to  the  rule,  and  the  presumption 
in  favour  of  the  plaintiffs  arising  from 
the  fact  that  Beatson  oarried  on  no  busi- 
ness separate  from  that  of  the  partner- 
ship really  sinks  into  comparative  insig- 
nificance by  the  side  of  additional  facts 
which  are  proved  in  the  case.  Upon 
those  facts  we  have  to  decide  as  the 
Courts  in  Nicholson  v.  Bicketts  (19)  and 
In  re  the  Adansonia  Fibre  Company; 
Miles'  Claim  (22),  were  called  upon  to 
decide,  whether  the  signature  to  the  bills 
upon  which  the  dispute  arises  was  in- 
tended to  denote,  and  did  denote,  the 
partnership  of  which  the  defendant  was 
a  member.  In  the  first  place  it  is  clear 
that  the  bills  were  bills  which,  if  signed 
by  Beatson  for  the  partnership,  were  so 
signed  by  him  without  the  authority  and 
in  fraud  of  his  partner,  and  in  respect  of 
which  no  action  would  have'  lain  against 
Myoock,  if  they  had  remained  in  the 
hands  of  Josiah  Carr  &  Son  who  took 
them  with  notice.  In  the  second  place 
it  is,  we  think,  equally  clear  that,  as 
between  Beatson  and  Myoock,  the  bills 

(28)  6  Hurl.  &  N.  518. 


were  not  treated  as  having  been  signed 
by  Beatson  on  partnership  account. 

They  were  not  entered  in  any  partner- 
ship book,  and  indeed  even  before  the 
partnership  as  well  as  after  it  commenced, 
the  accommodation  transactions  of  Beatson 
were  treated  as  not  forming  any  part  of 
the  transaction  of  his  business  and  were 
excluded  from  the  ledger. 

In  the  third  place  the  evidence  es- 
tablishes that  the  accommodation  trans- 
actions of  Beatson  after  the  commencement 
of  the  partnership  diminished  rather  than 
added  anything  even  temporarily  to  the 
capital  of  the  firm,  and,  lastly,  Beatson 
himself,  called  as  a  witness  by  the  plaintiffs 
themselves,  disproved,  as  it  appears  to  us, 
the  fact  that  in  signing  the  bills  in  ques- 
tion he  signed  for  the  partnership. 

He  stated  that  he  thought  he  was  not 
making  Mycock  liable  for  any  of  the 
accommodation  bills  whether  renewals  or 
otherwise,  and  that  he  considered  them 
private  transactions  and  did  not  enter 
them  into 'the  partnership  books.  Can 
any  inference  be  reasonably  drawn  from 
such  evidence  than  that  Beatson,  in  sign- 
ing the  bills,  intended  to  sign  and  did 
sign  them  for  himself?  We  think  that 
no  other  inference  ought  to  be  drawn  and 
that  the  jury  in  finding  that  "  William 
Beatson,"  upon  each  of  the  bills,,  was 
intended  to  denote  the  firm,  gave  a  ver- 
dict against  the  evidence,  and  one  which 
ought  not  to  stand.  The  reason  given  in 
support  of  their  finding  by  the  jury  that 
one  bill  was  addressed  to  the  drawee  or 
drawees  as  of  the  Chemical  Works, 
Botherham,  and  that  the  other  was  so 
connected  with  it  as  to  stand  or  fall  with 
it,  might  have  been  a  good  reason  in  a 
case  where  the  evidence  was,  in  other 
respects,  doubtful,  but  is  in  the  present 
case  met  to  some  extent  by  the  very  form 
of  the  bill  itself,  whioh,  whUe  addressed  to 
the  drawee  or  drawees  at  the  partnership 
works,  contains  in  the  term  "  Mr."  prefixed 
tothe  name  "William  Beatson,"  an  indica- 
tion that  the  individual,  and  not  the  firm, 
was  intended,  and  is  entirely  outweighed 
by  the  clear  evidence  to  which  we  have 
referred ;  and  we  understand  that  the 
learned  Judge  who  tried  the  case  was 
himself  dissatisfied  with  the  finding. 
The  additional  finding  that  the  bank  took 
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the  bills  as  the  bills  of  the  Chemical 
Works  is  olearly  irrelevant  if  the  former 
finding  is  wrong,  for  if  the  bills  were  in 
fact  signed,  not  in  the  name  of  the  part- 
nership, bnt  of  William  Beatson  indivi- 
dually, and  for  his  private  purposes,  the 
fact  that  the  plaintiffs  were  unaware  that 
Myoock  was  a  partner  with  Beatson,  and 
never  advanced  any  money  on  the  faith 
of  his  credit,  bnt  did  at  the  same  time 
give  credit  to  the  name  of  Beatson  as 
being  the  name  of  the  owner  of  the 
Chemical  Works,  can  give  them  no  more 
right  against  Mycock  than  if  he  had 
been  a  mortgagee  of  the  works  instead 
of  a  partner  in  them. 

The  law  in  a  case  of  bankruptcy  as- 
serts a  title  in  the  general  body  of 
creditors  of  a  bankrupt  to  property,  of 
which  he  may  have  been  at  the  time  of 
bis  bankruptcy  in  apparent  possession 
with  the  consent  of  the  true  owner,  and 
upon  the  faith  of  which  he  gained  a  false 
credit.  But  in  actions  founded  upon 
purely  personal  contracts,  the  law  does 
not  recognise  the  mere  moral  right  which 
a  creditor  may  attempt  to  assert  against 
a  person,  in  consequence  of  such  person 
having  entrusted  to  another  property,  in 
the  belief  of  his  ownership  of  which  the 
creditor  may  have  contracted  with  him. 

In  other  words,  in  a  case  like  the  pre- 
sent, there  is  no  conduct  on  the  part  of 
the  dormant  partner  which  makes  it  in- 
equitable on  his  part  to  deny,  or  which 
estops  him  from  denying  his  liability  upon 
a  contract  to  which  he  was,  in  fact,  no 
party,  from  which  he  has  derived  no 
benefit,  and  in  respect  of  which  he  was  not 
held  out  to  the  person  suing  him  as  liable. 
As  regards  the  point  nothing  turns  on  the 
subject-matter  of  the  action  being  nego- 
tiable instruments.  Beatson,  by  giving 
the  use  of  his  name  to  a  partnership  of 
which  he  was  a  member,  and  the  only 
ostensible  member,  did  not  preclude  him- 
self from  making  contracts  binding  him- 
self alone,  and  in  any  contracts,  de  facto, 
made  by  him,  whether  by  parol  or  in  writ- 
ing, the  question,  the  answer  to  which 
would  determine  Myoock's  liability  or 
freedom  from  liability,  would  not  be 
whether  the  other  contracting  party 
trusted  Beatson  because  he  supposed  him 
to  be  sole  owner  of  the  Chemical  Works ; 
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but  whether  Beatson,  whom  alone  he 
knew  and  actually  trusted,  was  acting  as 
agent  for  the  partnership  or  in  his  indivi- 
dual capacity  for  himself.  This  kind  of 
question  was  raised  in  the  case  of  The 
Bank  of  Scotland  v.  Watson  (29),  where 
the  bank  and  its  agents  carried  on  a  sepa- 
rate banking  business  at  the  same  office, 
and  the  bank  was  unsuccessfully  sued  by 
a  person  who  relied  in  support  of  his  claim 
against  the  bank  upon  a  receipt  which 
bore  the  address  of  the  common  office. 

One  point  only  remains  for  decision. 
The  verdict  and  judgment  for  the  plain- 
tiffs have  been  properly  set  aside  by  the 
Court  below,  but  is  it,  right  that  the 
judgment  entered  instead  for  the  defend- 
ant Mycock  should  stand?  We  have 
entertained  some  doubt  whether  the  case 
ought  not  to  go  to  another  jury  to  be 
decided  upon  the  principle  laid  down  in 
this  judgment ;  but  we  nave  come  to  the 
conclusion  that  the  Court  ought  not  to 
put  the  parties  to  this  expense. 

The  case  is  one  in  which  no  additional 
facts  remain  to  be  proved,  and  in  which, 
upon  the  facts  proved,  no  jury  would  be 
justified  in  finding  a  verdict  adverse  to 
the  defendant  Mycock. 

It  is  one,  therefore,  in  which,  to  use  the 
the  words  of  Order  XL.  rule  10  of  the 
general  rules  of  the  Supreme  Court,  we 
have  before  us,  as  the  Court  below  had, 
all  the  materials  necessary  for  finally 
determining  the  questions  in  dispute,  ana 
in  this  state  of  circumstances  we  think 
that  the  judgment  of  the  Court  below 
should  stand,  and  that  this  appeal  should 
consequently  be  dismissed. 

Appeal  dismissed.  Judgment  for  the 
defendant  Mycock. 


Solicitors — Jacobs  &  Vincent,  agents  for  North  & 
Sons,  Leeds,  for  plaintifft ;  Learoyd,  Learoyd  & 
Peace,  for  defendant  Mycock. 


(29)  1  Dow  40. 
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[IN  THE  COURT  OF  APPEAL.] 

f  SIMM  AND    OTHERS    V.  THI 
1879  ANGLO  -  AMERICAN  TBLB- 

Nov  29   <       GRAPH  C0MPANT- 
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*   1    '      I        GRAPH  COMPANY  V.  8PUB- 
L       LINO  AND  OTHERS.* 

Company — Transfer  of  Stock — Begistra- 
tion — Stock  Certificate — Estoppel. 

On  a  transfer  of  stock  in  a  company,  in- 
corporated under  the  Companies  Act,  1862, 
the  issue  of  the  company's  stock  certificate 
to  the  transferee  is  not  a  representation  that 
the  immediate  transfer  to  him  is  valid,  so 
as  to  give  him  any  right  of  action  against 
the  company  if  it  proves  invalid. 

A  buyer,  on  the  Stock  Exchange,  of  stock 
in  a  company  incorporated  under  the  Com- 
panies Act,  18G2,  received,  and  lodged  with 
the  company  for  registration,  an  instrument 
which  purported  to  be  a  transfer  of  the  stock 
from  the  registered  holder  to  himself.  After 
making  enquiries,  the  company  registered 
the  transfer,  and  the  buyer,  having  trans- 
ferred the  stock  to  a  bank  in  order  to  secure 
advances,  the  company  registered  that  trans- 
fer also,  and  issued  their  stock  certificate  to 
the  bank  as  the  registered  holders.  The 
original  transfer  to  the  buyer  was  discovered 
to  be  a  forgery,  and  he  thereupon  paid  off 
his  debt  to  the  bank,  and  brought  an  action, 
in  which  he  and  the  bank  were  plaintiffs,  to 
recover  the  value  of  the  stock  from  the 
company : — 

Held,  that  the  buyer  had  no  right  by 
estoppel  against  the  company  in  respect  of 
the  stock;  that  the  company,  by  issuing 
their  stock  certificate  to  the  bank,  as  the 
buyer's  transferees,  had  made  no  repre- 
sentation to  the  buyer  that  the  original 
transfer  to  him  was  valid;  and,  therefore, 
that  the  action  teas  not  maintainable. 

These  were  appeals  from  the  judgment 
of  Lindley,  J.,  given  in  two  actions  tried 
together  before  him  without  a  jury. 

The  material  facts  common  to  both 
actions,  and  not  in  dispute  at  the  trial, 
were  as  follows : — 

At  the  beginning  of  November,  1876, 
T.  Coatee  was  the  owner  and  the  regis- 
tered holder  of  5,0007.  consolidated  stock 

*  Coram  Bramwell,  L.J. ;  Brett,  L.J. ;  and  Cot- 
ton, LX 


in  the  defendant  company,  who  were  a 
company  registered  under  the  Companies 
Act,  1862.  In  the  same  month  one 
Phillips,  a  clerk  employed  by  Coatee,  in- 
structed W.  Thomson,  a  stock  broker  and 
member  of  the  Stock  Exchange,  to  sell 
this  stock  on  behalf  of  Coates.  Thomp- 
son accordingly  offered  the  stock  for  sale 
on  the  market  in  the  usual  way,  and  on 
the  25th  of  November,  1876,  it  was  pur- 
chased by  Burge,  Brown  &  Co.,  brokers, 
for  the  settlement  on  the  30th  of  Novem- 
ber. On  that  day  a  transfer  of  the  stock, 
purporting  to  be  executed  by  Coates,  to- 
gether with  the  company's  certificate  that 
Coates  was  the  registered  holder  of  the 
stock,  was  handed  by  Thompson  to  Burge 
&  Co.,  who  thereupon  paid  to  Thompson 
the  purchase  money  for  the  same. 

This  transfer  and  certificate  had  been 
given  to  Thompson  by  Phillips,  who  had 
forged  Coatee's  signature  to  the  transfer, 
and  stolen  the  certificate  from  a  drawer 
in  his  master's  office. 

The  transfer,  at  the  request  of  Burge 
&  Co.,  was  made  out  to  Spurling  and 
Skinner,  as  transferees  of  the  stock,  with 
a  view  to  a  proposed  loan  by  Spurling  and 
Skinner  to  Burge  &  Co.  on  the  security 
of  the  stock.  The  transfer  was  in  ordi- 
nary form,  and  purported  to  be  for  a 
nominal  consideration  of  five  shillings. 
The  carrying  out  of  the  proposed  loan 
was  afterwards  abandoned  by  both  parties, 
but  the  names  of  Spurling  and  Skinner 
having  been  inserted  in  the  deed  of  trans- 
fer as  transferees,  they,  at  the  request  of 
Burge  3s  Co.,  accepted  the  transfer  on  the 
1st  of  December,  and  on  the  same  or  the 
following  day  lodged  it  with  the  com- 
pany for  registration.  On  receiving  no- 
tice of  the  transfer  from  Coates  to  Spur- 
ling and  Skinner,  the  company's  secretary 
wrote  to  Coates,  informing  him  that  a 
transfer,  purporting  to  be  from  him  to 
Spurling  and  Skinner,  had  been  lodged 
at  the  company's  office  for  registration, 
and  that  if  the  company  did  not  hear  from 
him  to  the  contrary  by  return  of  post,  the 
transfer  would  be  assumed  to  be  correct. 
This  letter  having  been  intercepted  by  Phil- 
lips, the  company  received  no  answer  to  it 
On  the  2nd  of  December  the  company 
drew  up  their  stock  certificate,  certifying 
that  Spurling  and  Skinner  were  the  re- 
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gistered  holders  of  the  5,000/.  consoli- 
dated stock,  and  they  were  duly  registered 
in  the  company's  stock  ledger  as  trans* 
ferees  and  holders  of  the  stock,  bnt  the 
certificate  was  not  issued  to  them.  On 
termination  of  the  negotiations  for  the 
loan  from  Sparling  and  Skinner,  Barge 
A  Co.  arranged  for  a  loan  on  the  security 
of  the  stock  from  their  bankers,  the 
National  Bank. 

On  the  6  th  of  December  Spnrling  and 
Skinner,  at  the  request  of  Barge  A  Co., 
executed  a  transfer  of  the  stock  in  ordi- 
nary form,  and  for  a  nominal  considera- 
tion of  fire  shillings,  to  Simm  and  Ingelow, 
the  plaintiffs  in  the  first  action,  who  were 
respectively  the  secretary  and  manager  of 
the  Kational  Bank. 

On  this  transfer  being  lodged  with  the 
stock  certificate  by  the  transferees  at  the 
company's  office  for  registration,  the  com- 
pany's secretary  wrote  a  letter  to  Spnrl- 
ing and  Skinner,  informing  them  of  the 
fact,  and  saying  that  unless  an  answer 
was  received  by  return  of  post  the  trans- 
fer would  be  assumed  to  be  correct. 

No  answer  to  this  letter  was  received, 
and  on  the  9th  of  December  the  company 
issued  their  stock  certificate  to  Simm  and 
Ingelow,  and  duly  registered  their  names 
in  the  stook  ledger  as  holders  of  the 
stock. 

The  certificate  was  in  the  following 
form: — 

"  This  is  to  certify  that  of  Ac., 
is  the  registered  holder  of  £  of 
consolidated  stock  in  the  Anglo-American 
Telegraph  Company,  Limited,  subject  to 
the  articles  of  association  and  regulations 
of  the  company. 

"  Given  under  the  common  seal  of  the 
company  the  9th  day  of  December,  1876. 
"  Signed,  Ac. 

"£ 

«  Entered  at  S.B.B. 

"  T.  Weaver,  registrar. 

"Note. — This  stock  certificate,  toge- 
ther with  the  deed  of  transfer,  must  be 
deposited  with  the  company  previous  to 
any  new  certificate  being  issued,  either 
for  the  whole  or  any  portion  of  the 
stock,"  Ac. 

The  National  Bank,  on  or  about  the 
9th  of  December,  made  the  advances 
to  Barge  A  Co.  on  the  security  of  the 
You  49.— Q.B.,  CP.  A  Exch. 
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stock,  as  previously  arranged,  and  the 
company  treated  the  plaintiffs  in  the  first 
action  as  holders  of  the  stock,  and  paid 
them  the  dividends  upon  it  up  to  October, 
1877. 

About  this  date  the  fraudulent  dealings 
of  Phillips  were  discovered.  The  company 
refused  to  pay' the  dividend  due  in  Ja- 
nuary, 1878,  and  declared  that  they  should 
treat  the  transfer  to  the  plaintiffs  as  in- 
valid, and  refuse  to  recognise  them  as 
holders  of  the  stook. 

Barge  A  Co.  thereupon  paid  off  the 
bank's  charge  on  the  stock,  and  brought 
their  action  in  the  names  of  Simm  and 
Ingelow,  to  recover  the  price  of  the  stock, 
and  some  dividends  on  it  then  due,  as 
damages  for  the  wrongful  refusal  of  the 
company  to  recognise  the  plaintiffs  as  the 
owners  of  the  stock.  This  was  the  first 
action. 

The  second  action  was  brought  by  the 
company  against  Spnrling  and  Skinner, 
as  Burge  A  Oo.'s  nominees,  to  recover,  in 
the  event  of  the  telegraph  company  being 
liable  in  the  first  action,  the  price  of  the 
stock,  as  damages  for  an  untrue  repre- 
sentation by  the  defendants  that  the 
transfer  from  Coatee  to  them  was  valid. 

At  the  trial,  Burge  A  Co.  were  added 
as  plaintiffs  in  the  first  action,  and  as  de- 
fendants in  the  second. 

Lindley,  J.,  in  giving  judgment,  said, 
that  he  drew  the  inference  of  fact  that 
there  was  no  negligence,  in  the  sense  of 
want  of  reasonable  care,  on  the  part  of 
any  of  the  parties  before  him,  and  no 
fraud  was  imputed  to  anyone  in  the 
transaction  except  Phillips.  The  learned 
Judge  held,  on  the  authority  of  In  re  The 
Bahia  and  San  Francisco  Railway  Com- 
pany (1),  and  Hart  v.  The  Frontino,  fyc. 
Gold  Mining  Company  (2),  that  Simm  and 
Ingelow  had  a  good  title,  by  estoppel,  to 
the  stock ;  that  their  title  did  not  at  any 
time  cease  by  reason  of  anything  affecting 
the  relation  between  them  and  Burge  A 
Co. ;  that  as  an  obligation  was  cast  upon 
the  telegraph  company,  by  section  29 
of  the  Companies  Act,  1862,  to  keep  a 
correct  register ;  and  further,  as  they  did 

(J)  37  Law  J.  Bep.  Q.B.  176 ;  Law  Rep.  8  Q.B. 
684. 

(2)  39  Law  J.  Rep.  Exch.  93;  Law  Rep.  6 
Exch.  111. 
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in  fact,  take  upon  themselves  the  duty  of 
making  enquiries  when  a  transfer  was 
brought  to  them  for  registration,  the  loss, 
as  between  themselves  and  Barge  &  Co., 
both  innocent  parties,  mast  fall  upon  the 
company.  He  therefore  gave,  in  the  first 
action,  judgment  for  the  plaintiffs  for  the 
value  of  the  stock  at  the  time  when  the 
Telegraph  Company  denied  the  plaintiffs' 
title,  and  in  the  second  action  judgment 
for  the  defendants. 

The  telegraph  company  appealed  from 
the  judgment  in  each  action. 

Watkin  Williams  and  H.  Davey  (Finlay 
with  them),  for  the  telegraph  company. — 
It  is  conceded  that,  as  respects  the  first 
action,  so  long  as  the  loan  from  the 
National  Bank  to  Barge  &  Co.  was  not 
paid  off,  the  telegraph  company  was 
estopped  from  denying  the  title  of  the 
plaintiffs  as  representing  the  bank.  But 
the  estoppel  ceased  when  the  loan  was 
paid  off.  Simm  and  Ingelow  then  became 
bare  trustees  for  Burge  A  Co.,  who  are 
the  real  plaintiffs.  An  estoppel  cannot 
give  a  good  title  to  property  which  in 
fact  belongs  to  another.  The  stock  has 
remained  the  property  of  Coates.  The 
phrase  "good  title  by  estoppel"  must 
be  meant  in  the  sense  that  the  rights  of 
the  plaintiffs  ought  to  be  considered  as 
though  they  had  a  good  title  as  against 
the  telegraph  company.  Lindley,  J.'s 
judgment  is  founded  upon  a  misappre- 
hension of  the  distinction  between  an  es- 
toppel by  deed,  and  "  in  pais."  In  the 
former  case  an  estoppel  may  change  the 
title  to  property  where  there  is  a  person 
capable  of  giving  a  good  title  either  at  the 
time  he  represents  that  he  has  passed  the 
property  or  subsequently.  Estoppel  "  in 
pais"  does  not  arise  until  an  action  is 
brought — Burkimhaw  v.  Nicholls  (3),  per 
Lord  Blackburn.  Where  there  is  no  loss 
there  is  no  right  of  action,  and  the  estoppel 
goes.  Barge  &  Co.  being  admittedly  the 
real  plaintiffs  here  there  is  no  estoppel  in 
their  favour  against  the  telegraph  com- 
pany. There  has  been  no  untrue  repre- 
sentation by  the  company  to  Burge  &  Co. 
acted  upon  by  them.    On  the  contrary, 

(3)  48  Law  J.  Rep.  Chanc.  179 ;  Law  Rep.  3 
App.  Cas.  1004. 
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Burge  &  Co.  by  presenting  the  forged 
transfer  for  registration,  represented  to 
the  company  that  a  good  transfer  of  the 
stock  had  been  made  from  Coates  to  them. 
The  cases  of  In  re  The  Bahia  and  San 
Francisco  Railway  Company  (1)  and  Hart 
v.  The  Fronlino,  &y.t  Gold  Mining  Com- 
pany (2),  on  which  the  judgment  of 
Lindley,  J.,  was  founded,  are  not  in  point. 
In  the  first  of  these  cases  there  was  an 
untrue  representation  by  the  company 
upon  which  the  transferees  of  shares  had 
acted,  and  had  suffered  loss  in  conse- 
quence. The  second  case  is  only  a  Blight 
extension  of  the  principle  of  the  first,  and 
in  neither  of  them  was  there  any  untrue 
representation  made  by  the  person  seek- 
ing to  recover  as  there  is  here.  If  there 
was  any  representation  by,  and  estoppel 
against  the  telegraph  company,  the  mea- 
sure of  damages  would  be  the  loss  actually 
sustained — In  re  The  Bahia  and  San 
Francisco  Railway  Company  (1).  In 
trover  the  measure  of  damages  is  not 
necessarily  the  value  of  the  goods,  it  is 
the  loss  actually  sustained  through  the 
defendant's  wrongful  act — Johnson  v. 
Stear  (4),  Ohinnery  v.  Vial  (5).  From 
the  date  of  the  registration  of  Sparling 
and  Skinner  up  to  the  present  time, 
Burge  &  Co.  have  suffered  no  loss,  but 
on  the  contrary,  they  have  gained  a  benefit 
by  obtaining  advances  from  the  bank. 

Benjamin  and  Bush  Cooper,  for  all  the 
plaintiffs  in  the  first  action.—  A  transfer 
is  lodged  with  the  company  for  enquiry 
as  well  as  registration,  and  a  duty  is  cast 
upon  the  company  to  tell  the  transferee  if 
they  ascertain  that  the  transfer  is  not 
genuine.  That  is  shewn  by  the  rules 
of  the  Stock  Exchange.  The  fact  that 
an  enquiry  is  made  by  the  company  shews 
that  they  do  not  depend  upon  any  war- 
rant by  the  sender  of  the  transfer  that 
it  is  genuine.  There  was,  therefore,  no  re- 
presentation of  the  validity  of  the  transfer 
by  Spurling  and  Skinner  acting  for  Burge 
&  Co.  The  authorities  shew  that  a  pre- 
sentation of  a  transfer  is  no  warranty  of  its 
validity — In  re  The  Bahia  and  San  Fran- 


(4)  16  Com.  B.  Rep.  N.S. 
CP.  130. 


;  Law  J.  Rep. 


r.  iou. 

(5)  5  Hurl.  &  N.  288 ;  29  Law  J.  Rep.  Exch. 
180. 
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citco  Railway  Company  (1),  Robinson  v. 
Reynolds  ■  (6),  Leather  v.  Simpson  (7). 
The  nature  of  the  estoppel  relied  on  by 
the  plaintiffa  must  next  be  considered. 
An  estoppel  may  be  created  after  the 
payment  of  money,  by  conduct  which 
induces  the  person  raising  the  estoppel 
not  to  take  measures  for  his  own  pro- 
tection— Cocks  v.  Master-man  (8).  In 
the  present  case  the  certificate  is  ab- 
solute in  form;  it  is  more  than  a  mere 
representation.  Whether  or  not  the  stock 
exists  as  part  of  the  capital  of  the  com- 
pany is  immaterial.    The  rights  of  the 
plaintiffs  in  relation  to  the  company  most 
be  dealt  with  as  if  it  did  exist.    JBy  is- 
suing their  certificate  the  company  in- 
duced the  plaintiffs  to  rest  on  their  title 
without  further   enquiry.     The  case, 
therefore,  is  within  Knights  v.  Wiffen  (9) 
and  Cocks  v.  Masterman  (8).    The  only 
distinction  between  this  case  and  In  re 
The  Bahia  and  San  Francisco  Railway 
Company  (1)  is  one  of  fact  and  not  of 
principle.    Here  we  rested  on  our  title 
instead  of  Belling  the  stook  on  the  cer* 
tificate,  as  was  done  in  In  re  The  Bahia 
and  San  Francisco  Railway  Company  (1). 
It  is  said  that  the  plaintiffs  have  not 
been  damaged  by  the  representation  of 
the  company.  They  have  lost  the  remedy 
against  the  broker  provided  by  the  rules 
of  the  Stock  Exchange.  There  was  a  duty 
upon  the  company  to  ascertain  whether 
the  transfer  was  valid — Ashby  v.  Black- 
well  (10).  Simm  and  Ingelow  were  pur- 
chasers of  the  stock  for  value.  They  had 
a  beneficial  interest  and  a  good  legal  title 
by  estoppel.   When  their  beneficial  in- 
terest went,  their  legal  title  remained,  and 
they  have  not  been  divested  of  it,  but 
hold  it  for  the  benefit  of  those  who  claim 
through  them. 

Waikin  Williams  in  reply. — Ashby  v. 
BlachweU  (10)  is  not  in  point.  There 
the  company  by  their  secretary  were 

Oof  negligence  in  accepting  the 
instrument.   They  omitted  to  take 

(6)  2  Q.B.  Rep.  196. 

(7)  40  Law  J.  Rep.  Chanc  177;  Law  Rep.  11 
Eq.  398. 

(8)  9B.&C.  902. 

(9)  40  Law  J.  Rep.  Q.B.  51 ;  Law  Rep.  5  Q.B. 
660. 

(10)  Amb.  502, 
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the  precautions  required  by  their  own 
articles  of  association.  If  the  plaintiffs 
ever  had  a  remedy  under  the  rules  of  the 
Stook  Exchange  they  have  it  still.  He 
also  referred  to  HiUyar  v.  The  South  Sea 
Company  (11)  and  Price  v.  Neal  (12). 

Day  and  A.  M.  Channel!  appeared  for 
Spurling  and  Skinner,  the  defendants  in 
the  second  action,  but  did  not  argue  the 
questions  involved  in  it,  as  the  judgment 
of  the  Court  of  Appeal  made  it  unneces- 
sary to  do  so. 

Bramwkll,  L.J. — I  have  come  to  the 
conclusion  that  the  judgment  of  Lindley, 
J.,  in  the  first  case  cannot  be  supported, 
and  that  our  judgment  must  be  for  the 
company. 

Burge  &  Go.  are  now  plaintiffs  in  the . 
action.  Simm  and  Ingelow  continue  to 
be  plaintiffs,  but  they  have  no  beneficial 
interest  in  the  subject  matter.  They  are 
bare  trustees  for  Bnrge  &  Co.  It  is 
manifest,  therefore,  that  the  case  must  be 
dealt  with  as  if  Burge  &  Co.  were  sole 
plaintiffs. 

The  next  position  which  I  think  is 
almost  equally  well  established  as  a  matter 
of  demonstrative  reasoning  is  that  Burge  & 
Co.  cannot  have  any  greater  right  or 
better  title  against  the  company,  because 
they  procured  the  transfer  to  be  made  to 
Spurling  and  Skinner,  and  procured  Spur, 
ling  and  Skinner  to  register  the  stock,  and 
to  transfer  it  to  Simm  and  Ingelow,  so 
that  now  the  stock  stands  in  the  names 
of  the  latter.  Burge  &  Co.  had  no  better 
title  to  the  stock  or  right  against  the 
company  than  if  they  themselves  had 
taken  to  the  company  the  document  pur- 
porting to  be  a  transfer  signed  by  Coatee, 
and  the  company  had  registered  Burge 
&  Co.  as  owners,  and  had  issued  to  them 
certificates  that  they  were  stockholders. 
In  that  case  would  Burge  &  Co.  have 
had  the  right  against  the  telegraph  com. 
pany  which  they  now  claim  P  They 
would  have  had  no  true  title,  because  the 
transfer  purporting  to  be  executed  by 
Coatee  was  a  forgery ;  that  is  beyond 
doubt.  Then,  would  they  have  had  a 
title,  or,  if  that  word  is  inaccurate,  a 

(11)  2  P.  Wms.  70. 

(12)  1  Wm.  Black.  890, 


Digitized  by 


Google 


396 


queen's  bench,  common  fleas  and  exchequer. 


[N.S. 


8imm  v.  Anglo-American  Telegraph  Co.  (App.), 

right  by  estoppel  P  That  is  to  say,  would 
the  company  have  been  estopped  from 
saying  to  Barge  &  Co.,  "  Yon  are  not  the 
holders  of  this  stock,  and  yon  have 
no  right  to  call  upon  ns  to  indemnify  yon 
in  respect  of  it."  I  do  not  wish  to  say  a 
word  against  the  doctrine  of  estoppel. 
It  may  be  very  usefully  applied  in  some 
oases.  Bnt  an  estoppel  exists  where 
the  truth  is  one  way,  and  a  person  is 
compelled  to  act  as  if  it  was  not  the 
truth  bnt  something  else  was.  If  the 
company  are  estopped  from  denying  that 
Bnrge  and  Co.  are  the  stockholders,  it 
mnst  be  because  they  are  estopped  from 
setting  np  the  facts  which  would  shew 
that  Bnrge  &  Go.  are  not  the  stockholders. 
What  are  those  facts?  For  a  man  to 
have  a  true  title  as  the  transferee  of 
stock  his  transferor  mnst  have  had  the 
stock,  and  mnst  have  executed  an  instru- 
ment of  transfer,  and  the  transferee 
mnst  have  accepted  that  instrument.  It 
is  said  that  the  company  are  estopped 
from  denying  that  Bnrge  &  Go.  had  a 
good  title,  and  that  Goates  did  execute  a 
transfer  to  Bnrge  &  Go.  I  think  they 
would  be  estopped  from  denying  that 
Goates  was  the  holder  of  the  stock  with 
their  authority,  but  why  are  they  es- 
topped from  denying  that  he  transferred 
it  r  I  desire  to  avoid  using  an  expression 
which  may  give  rise  to  controversy  and 
I  do  not  wish  to  say  that  Burge  &  Go, 
by  their  conduct  represented  that  Goates 
was  a  stockholder;  bnt  Burge  &  Go. 
sent  to  the  company  this  instrument  pur- 
porting to  be  a  transfer  from  Goates,  and 
in  effect  demanded  to  be  registered  as 
transferees  of  the  stock ;  to  this  demand 
the  company  assented.  How  can  there 
be  an  estoppel  against  the  company  as 
respects  Burge  &  Co.  ?  What  more  have 
the  company  done  than  accept  the  in. 
vitation  of  Burge  &  Co.  ?  Let  us  look 
at  the  question  from  another  point  of 
view.  Suppose  the  company  were  de- 
sirous to  make  Bnrge  &  Co.  responsible, 
and  said,  "  Yon  have  so  oondncted  your- 
selves that  yon  have  no  right  to  set  np 
the  truth  in  this  matter,  and  we  have  a 
right  to  affirm  as  against  yon  that  which 
is  not  the  truth  ; "  why  could  they  not  say 
so  with  as  much  reason  as  Burge  &  Co.  ? 
Mr.  Benjamin  argued  that  the  company 
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were  estopped  because  it  was  their  duly 
to  make  enquiries,  and  because  it  must 
be  taken  against  them  that  they  were 
satisfied  with  the  enquiries  which  they 
had  made,  and  that  by  registering 
the  transfer  from  Goates  to  Burge's 
nominees,  they  affirmed  to  Burge  A  Co. 
not  merely  that  Goatee  had  been  the 
holder  of  the  stock,  but  also  that  he  had 
executed  the  transfer.  I  dissent  from 
that  argument  entirely.  I  believe  that 
this  system  of  enquiry  by  companies 
before  registering  transfers  is  a  modern 
one.  It  is  a  reasonable  and  proper  one, 
'  bnt  it  is  a  practice  they  have  recourse  to 
for  their  own  benefit  only,  and  it  is  done 
in  order  to  keep  them  ont  of  trouble  with 
a  subsequent  transferee,  against  whom 
they  would  be  estopped. 

The  existence  of  this  practice  does  not 
help  the  case  for  Bnrge  &  Go.  I  cannot 
see  why  the  company  are  precluded  from 
saying  to  Bnrge  &  Co.,  "Yon  brought 
us  a  forged  transfer ;  we  believed  it  to  be 
genuine,  and  we  have  registered  you 
as  stockholders;  bnt  we  are  not  pre- 
cluded from  saying  that  the  transfer 
was  forged,  and  that  yon  had  not  a  real 
title."  That  decision  is  founded  on  prin- 
ciple. Is  there  any  authority  to  the  con- 
trary ?  I  think  not.  In  Knights  v.  Wiffm 
(9)  the  Court  of  Queen's  Bench  held 
that  the  defendant  had  affirmed  to  the 
plaintiff  that  he  held  sixty  quarters  of 
barley  separated  from  the  rest  at  the 
plaintiff's  disposition.  The  plaintiff  had 
not  told  any  untruth,  nor  had  he,  by  any 
conduot  on  his  part,  offered  any  induce- 
ment to  the  defendant  to  make  that 
statement.  That  case,  therefore,  is  not 
like  the  present,  where  Burge  &  Co., 
however  innocently,  caused  to  be  pre- 
sented to  the  company  a  false  and  frau- 
dulent instrument  as  genuine.  The  next 
case  is  In  re  The  Bahia  and  Ban  Fran- 
cisco Railway  Company  (1).  Prom  the 
facts  in  that  case  it  appears  that  the 
transferees  had  acted  upon  the  certifi- 
cates issued  by  the  company  to  former 
shareholders,  or  at  least  to  supposed  for- 
mer shareholders,  and  the  Court  of 
Queen's  Bench  held  that,  inasmuch  as 
the  company  had  issued  those  certificates 
for  the  purpose  of  being  acted  upon,  so 
that  the  shares  might  be  sold  or  be  used  as 
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a  security  for  a  loan,  they  were  upon  the 
principle  of  Pickard  v.  Sears  (13),  and 
cases  of  a  similar  kind,  bound  to  indem- 
nify those  who  had  acted  upon  the  faith 
of  those  certificates.  That  state  of  facts 
does  not  exist  here :  the  company  have 
made  no  untrue  representation ;  they 
issued  certificates  to  Burge  &  Co.,  but 
this  they  were  induced  to  do  by  the  con- 
duct of  that  firm.  In  Hart  v.  The  Fron- 
tino,  Sfc,  Gold  Mining  Company  (2)  also 
the  plaintiff  had  made  no  untrue  repre- 
sentation ;  he  had  taken  to  the  defend- 
ants a  transfer  executed  by  the  person 
who  purported  to  execute  it,  and  they 
admitted  him  as  a  partner,  and  he  was 
induced  to  pay  a  call,  and  it  was  held, 
rightly  or  wrongly,  that  they  were 
estopped  from  denying  they  were  liable 
to  indemnify  him.  That  case,  therefore, 
is  wholly  dissimilar  from  this.  I  wish  to 
say  a  few  words  as  to  my  own  judgment 
in  Hart  v.  The  Frontino,  |*c,  Qold  Mining 
Company  (2).  I  am  afraid  that  I  did 
not  perceive  the  effect  of  the  certificates 
which  had  been  issued,  and  did  not  ap- 
preciate the  judgment  in  In  re  The  Bahia 
and  San  Francisco  Railway  Company  (1). 
I  can  see  now  that  the  form  of  the  certi- 
ficates was  important,  and  perhaps  the 
case  in  the  Queen's  Bench  did  not  go- 
vern that  in  the  Exchequer.  If  the  deci- 
sion in  Hart  v.  The  Frontino,  fyc,  Qold 
Mining  Company  (2)  was  wrong,  it  will 
be  competent  to  this  Court  at  a  proper 
moment  to  overrule  it.  I  think,  how- 
ever, that  it  was  not  wrong,  but  that  it 
does  not  apply  to  the  present  case. 

In  the  view  which  I  take  it  is  unne- 
cessary to  consider  whether,  in  order  to 
support  the  suggested  estoppel,  it  is  im- 
perative that  any  damage  should  have 
accrued  to  Burge  &  Co.,  and  whether  in 
point  of  fact  they  have  suffered  any  da- 
mage. I  frankly  own  that  even  if  Burge 
A  Co.  could  be  shewn  to  have  missed  a 
benefit,  or  incurred  a  loss  by  the  conduct 
of  the  company,  the  legal  result  would 
be  the  same ;  the  misfortune  of  Bnrge  & 
Co.  arose  from  their  having  accepted  a 
forged  transfer. 

I  wish  most  carefully  to  avoid  express- 
ing any  opinion  whether  the  second  ac- 

(18)  6  Ad.  &  E,  469. 
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tion  would  have  been  maintainable  if  any 
damage  had  accrued  to  the  company. 
Cogent  arguments,  no  doubt,  may  be  ad- 
duced in  favour  of  either  view ;  but  the 
company  are  willing  to  pay  the  costs  of 
the  action  brought  by  them  rather  than 
have  a  doubtful  question  discussed,  and 
they  are  content  that  judgment  be  re- 
corded against  them,  although  techni- 
cally they  do  not  consent  to  it  so  as  to 
preclude  themselves  from  appealing,  if  it 
is  wished  to  take  the  opinion  of  a  higher 
tribunal.  The  result  is,  that  in  each  ac- 
tion judgment  will  be  entered  for  the 
defendants. 

Brett,  L.J. — In  the  first  of  these  actions 
it  seems  to  me  that  two  questions  arise, 
first,  whether  the  judgment  of  Lindley, 
J.,  can  be  supported  on  the  grounds 
upon  which  it  is  founded ;  and  secondly, 
whether  it  can  be  npheld  for  other  rea- 
sons. With  great  deference  to  him,  I 
have  clearly  come  to  the  conclusion  that 
the  judgment  cannot  be  supported  for 
the  reasons  npon  which  it  is  founded. 
Those  reasons  are  that  Burge  &  Co., 
supposing  themselves  to  have  become 
transferees  of  the  stock,  which  really 
belonged  to  Coates,  mortgaged  it  to 
Simm  and  Iugelow  representing  the  Na- 
tional Bank,  and  that  a  certificate  was 
issued  by  the  company  which  asserted  that 
Sims  and  Ingelow  were  the  holders  of  the 
stock,  and  that  therefore  there  was  an  es- 
toppel against  the  company  in  favour  of 
Simm  and  Ingelow  or  the  National  Bank. 
I  think  it  is  undoubted,  upon  the  autho- 
rity of  In  re  The  Bahia  and  San  Fran- 
cisco Railway  Company  (1),  that  the  cer- 
tificate issued  by  the  company  did  raise 
an  estoppel  between  them  and  Simm 
and  Ingelow.  Lindley,  J.,  however, 
held  that,  inasmuch  as  this  estoppel 
existed  in  favour  of  Simm  and  Inge- 
low as  against  the  company,  there  was  a 
legal  title  by  estoppel  to  the  stock,  and 
that  when  Simm  and  Ingelow  ceased  to 
be  mortgagees  upon  the  advance  being 
paid  off,  they  became  trustees  of  the 
stock  for  Burge  &  Co.,  who  may  rest  upon 
the  title  passing  to  them  as  cestui  que 
trusts  of  Simm  and  Ingelow.  With  great 
deference,  it  seems  to  me  that  Lindley, 
J.,  has  given  a  wrong  interpretation  to 
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the  phrase,  "  legal  title  by  estoppel." 
The  real  meaning  of  the  phrase,  "  legal 
title  by  estoppel,"  as  used  in  the  older 
oases,  is  that  the  doctrine  of  estoppel  was 
recognised  in  the  Courts  of  Common 
Law  just  as  mnoh  as  it  was  in  the  Courts 
of  Equity.  An  estoppel  gives  no  real 
title  to  that  which  is.  the  subject-matter 
of  estoppel.  The  estoppel  assumes  that 
the  reality  is  oontrary  to  that  which  the 
person  is  estopped  from  denying ;  it  has 
no  effect  whatever  npon  the  reality  of  the 
circumstances.  I  speak  not  of  estoppels 
nnder  deeds.  I  incline  to  think  that 
when  the  word  "  estoppel  "  is  used  with 
reference  to  deeds  of  conveyance  or 
of  a  similar  natnre,  it  is  merely  a  phrase 
indicating  that  they  must  be  truly  in. 
terpreted.  I  am  speaking  now  of  the 
estoppels  which  arise  npon  transactions 
in  business  or  in  daily  life,  and,  as  it 
seems  to  me,  these  estoppels  have  no 
effect  on  the  reality  of  the  transaction. 
It  may  be  that  nnder  some  circumstances 
an  estoppel  will  prevent  a  person  from 
dealing  in  a  particular  manner  with 
goods  ;  for  instance,  if  a  person  is  estop- 
ped from  denying  that  he  has  made  a 
contract  to  deliver  goods,  and  if  the 

rds  are  still  in  his  possession,  he  may 
obliged  to  hand  over  the  goods,  al- 
though there  was  no  contract.  But  sup. 
pose  that,  although  a  person  is  estopped 
from  denying  that  he  has  made  a  con- 
tract to  deliver  goods,  he  has  parted  with 
the  goods  and  has  sold  them  to  somebody 
else  ;  he  is  not  estopped  from  saying  that 
he  has  so  parted  with  the  goods ;  he  can- 
not deny  the  contract,  but  he  cannot 
fulfil  it  by  delivering  another  person's 
goods.  The  only  remedy  against  him 
would  be  damages  for  the  nondelivery 
of  goods  which  it  was  impossible  for 
him  to  deliver. 

Apply  these  principles  to  the  present 
on  bp.  For  a  time  an  estoppel  existed  in 
favour  of  Simm  and  Ingelow,  represent, 
ing  the  National  Bank,  arising  from  the 
company  having  issued  a  certificate  that 
the  stock  was  at  that  time  too  property 
of  Simm  and  Ingelow.  In  my  opinion, 
if  Simm  and  Ingolow  conld  have  shewn 
that  damage  had  accrued  to  the  bank 
by  reason  of  the  act  of  the  defendants, 
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they  might  have  maintained  an  action 
against  them ;  but  so  soon  as  Barge  & 
Co.  had  paid  off  the  advance  made  to 
them  by  the  National  Bank,  the  latter 
were  no  longer  in  a  position  to  suffer 
damage  from  the  issuing  of  the  certificate, 
and  no  action  npon  the  ground  of  estoppel 
could  be  maintained  for  their  benefit. 
The  only  persons  who  could  have  availed 
themselves  of  the  estoppel  were  Simm 
and  Ingelow,  and  that  estoppel  did  not 

EI  ve  them  any  legal  title  to  the  stock,  as 
indley,  J.,  has  supposed ;  it  only  gave 
them  for  a  time  a  right  of  action  against 
the  telegraph  company,  and  when  they 
themselves  could  not  maintain  an  action, 
they  could  not  transmit  a  right  of  ac- 
tion to  Burge  &  Co.  The  latter  cannot 
maintain  this  suit  npon  the  ground  that 
the  company  were  at  one  time  estop- 
ped as  against  Simm  and  Ingelow,  when 
at  the  time  of  bringing  the  action  no 
estoppel  existed  between  the  company 
and  Simm  and  Ingelow.  I  cannot,  there- 
fore, agree  with  the  judgment  on  the 
gronnds  upon  which  it  was  founded. 

It  may  be  argued,  however,  that  the 
judgment  can  be  snpported,  so  far  as  the 
result  goes,  on  other  grounds.  If  Barge 
&  Co.  are  to  be  considered  as  the  only 
plaintiffs,  I  come  to  the  conclusion,  upon 
two  gronnds,  that  no  estoppel  exists  in 
their  favour  against  the  telegraph  com- 
pany ;  first,  because  in  point  of  fact  no 
representation  sufficient  to  raise  an  estop- 
pel was  made  by  the  company  to  Burge 
&  Co. ;  and  secondly,  because  even  if  a 
representation  npon  which  an  estoppel 
might  be  founded  was  made,  there  was 
no  estoppel,  because  that  representation 
caused  no  substantial  alteration  in  the 
position  of  Burge  &  Co. 

As  to  the  first  ground,  Burge  &  Co. 
supposed  that  they  had  bought  the  stock 
through  a  broker  upon  the  Stock  Ex- 
change; they  received  a  transfer  sup- 
posed to  be  signed  by  Coatee,  and  a  cer- 
tificate from  the  company  that  Coatee 
was  the  holder  of  the  stock.  They  sent 
the  transfer  to  the  company,  in  order 
that  the  names  of  their  nominees  might 
be  pat  npon  the  register,  and  then  the 
company  aid  that  which  is  said  to  be  the 
ordinary  course,  namely,  they  sent  a 
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letter  to  Coates,  requesting  to  know 
whether  he  had  authorised  the  transfer 
of  the  stock.  That  letter  was  intercepted 
by  a  fraudulent  clerk,  so  that  the  com- 
pany received  no  answer  to  it,  and  they 
therefore  supposed  that  Goatee  had  exe- 
cuted the  transfer,  and  upon  that  they 
registered  Skinner  and  Sparling  as  the 
holders,  and  subsequently  issued  their 
certificate  to  Simm  and  Ingelow,  stating 
that  they  were  the  registered  holders. 
The  only  fact  relied  upon  as  raising  an 
estoppel  is  the  issue  of  that  certificate. 
It  is  said  that  it  amounts  to  a  represen- 
tion,  although  no  representation  was 
made  in  words  on  behalf  of  the  company. 
At  the  time  Barge  &  Go.  bought  the 
stock  on  the  Stock  Exchange  they  did 
not  rely  upon  anything  said  or  done  by 
the  company ;  they  trusted  wholly  to  the 
broker  through  whom  they  purchased, 
and  that  broker  is  personally  liable  to 
them  by  reason  of  the  course  of  busi- 
ness, and  perhaps  by  the  rules  of  the 
Stock  Exohange ;  they  paid  the  price  to 
him  upon  the  faith  of  a  transfer  which 
he  alleged  that  he  had  obtained  from 
Coates,  and  not  upon  the  faith  of  any- 
thing done  by  the  company.  If  Bnrge 
&  Co.  paid  the  price  upon  the  faith  of 
the  former  certificate  issued  to  Coates,  that 
certificate  is  perfectly  true,  and  in  it  no 
false  representation  was  made  by  the 
company.  Nothing  in  that  transaction 
can  raise  an  estoppel  in  favour  of  Burge 
A  Co.  against  the  defendants.  But  after 
they  had  paid  the  money,  they  sent  the 
transfer  to  the  company,  in  order  that 
they  might  induce  the  company  to  put  the 
names  of  their  nominees  upon  the  register, 
and  thus  complete  their  title.  True,  it  is 
the  course  of  business  for  the  company 
then  to  make  enquiry  of  the  person  whose 
name  is  upon  the  register,  the  supposed 
transferor  ;  but  it  seems  to  me  that  they 
are  under  no  obligation  to  the  person  who 
sends  the  transfer  to  make  that  enquiry ; 
it  is  obvious  that  they  make  it  entirely 
for  their  own  protection.  I  can  see  no 
duty  upon  them  to  make  that  enquiry  on 
behalf  of  the  alleged  transferees ;  in  truth, 
the  transferees,  if  they  distrust  the  trans- 
action, can  require  to  be  informed  of  the 
name  of  the  supposed  transferor,  and  en. 
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quire  of  him  whether  he  has  really  agreed 
to  transfer  the  stock. 

It  seems  to  me  that  all  the  facts  which 
entitle  the  transferee  to  be  put  upon  the 
register  of  the  company,  and  to  obtain  a 
certificate,  are  as  much  within  his  know- 
ledge as  within  that  of  the  company :  he 
has  the  same  power  to  make  enquiries  as 
the  company,  and  indeed  some  of  the 
facts  are  more  known  to  him  than  the 
company ;  as,  for  instance,  it  was  Burge  & 
Co.  who  knew  what  the  amount  of  the  con- 
tract was  with  them,  and  whether  it  was 
a  contract  to  transfer.  Under  this  state 
of  facta  the  company  did  that  which,  if 
the  transfer  had  been  valid,  would  have 
made  Burge  <fc  Co.  stockholders — in  other 
words,  the  company  accepted  their  nomi- 
nees as  fit  to  be  put  upon  the  register : 
this,  however,  was  done  mainly  upon  the 
statement  by  Barge  A  Co.  that  their 
nominees  had  received  a  transfer  from 
Coates.  The  certificate  which  the  com- 
pany issued  to  Simm  and  Ingelow  did  not 
contain  a  statement  of  anything  which 
Burge  &  Co.  did  not  know  :  it  did  not 
contain  a  statement  of  a  transaction  or  of 
facts  which  must  be  known  to  the  com- 
pany, but  were  not  known  to  Burge  <fc 
Co.,  and  with  regard  to  which  any  state- 
ment of  the  company  was  to  have  an 
effect  upon  their  conduct:  the  contract 
had  been  concluded  before  the  certificate 
was  issued,  upon  which  alone  the  estoppel 
is  alleged  to  arise.  As  I  have  already 
intimated,  the  certificate  declaring  Simm 
and  Ingelow  to  be  stockholders  was  issued 
not  for  any  purposes  of  the  company: 
it  is  obvious  that  the  only  use  of  the 
certificate  in  the  hands  of  Simm  and 
Ingelow  was  to  empower  them  to  transfer 
the  stock,  or  to  enable  them  by  producing 
it  to  shew  to  an  intending  buyer  that 
they  had  been  admitted  as  members  of 
the  company — in  other  words,  that  cer- 
tificate declaring  Simm  and  Ingelow  to 
be  upon  the  registrar  was  issued  in  order 
that  they  might  hand  over  the  stock  to  a 
subsequent  purchaser.  That  certificate 
would  raise  an  estoppel  against  the  com- 
pany in  favour  of  a  subsequent  purchaser 
from  Simm  and  Ingelow  acting  for  Burge 
&  Co.,  because  by  that  certificate  the 
company  have  made  a  statement  of  facta 
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which  must  be  taken  to  be  known  to 
them,  and  cannot  be  known  to  a  subse- 
quent purchaser,  and  because  the  cer- 
tificate was  issued  in  order  that  a  Bub- 
sequent  purchaser  might  act  upon  it. 
These  facts  fall  within  the  well-known 
principles  of  estoppel.  To  my  mind, 
however,  a  person  buying  from  Barge  & 
Go.  would  have  no  title  to  any  stock :  he 
would  not  be  a  stockholder  in  the  com- 
pany :  he  would  not  be  entitled  to  have 
stock  delivered  to  him  by  the  company : 
his  only  remedy  would  be  in  damages. 
And,  whatever  may  be  the  rights  of  a 
purchaser  from  Barge  &  Co.,  no  repre- 
sentation was  made  by  the  company  to 
Burge  &  Co.  upon  which  the  latter  acted. 
It  is  not  necessary  to  consider  it,  but  I 
doubt  whether  any  representation  was 
made  by  Burge  &  Go.  to  the  company 
which  could  raise  an  estoppel;  for  it 
seems  to  me  that  neither  of  them  made 
any  representation  in  order  that  it  might 
be  acted  upon  by  the  other. 

As  to  the  second  ground,  I  think  it 
right  to  say  that,  even  if  there  was  a 
representation  by  the  company  to  Burge 
&  Co.,  their  substantial  and  legal  position 
has  not  been  altered  by  that  representa- 
tion, and  therefore  there  can  be  no  estop- 
pel against  the  company.  It  seems  to  me 
that  if  an  untrue  representation  was  made 
by  the  broker  who  sold  to  Burge  &  Co., 
they  had  a  right  of  action  against  him, 
and  that  remedy  exists  just  as  much  at 
this  moment  as  at  the  time  when  the 
representation  was  made.  It  is  possible 
that  Burge  &  Co.  might  have  had  some 
remedy  under  the  rules  of  the  Stock  Ex- 
change. If  the  remedy  created  by  the 
law  remained  intact  (and  by  supposition  of 
law  that  is  a  perfect  remedy),  I  doubt 
very  much  whether  the  loss  of  the 
remedy  under  the  rules  of  the  Stock  Ex- 
change would  be  sufficient  to  raise  an 
estoppel ;  but  it  seems  to  me  that  Burge 
&  Co.  now  have  the  same  remedy  under 
the  rules  of  the  Stock  Exchange  as  they 
had  at  the  moment  of  the  company 
registering  Sparling  and  Skinner,  and 
therefore  that  the  position  and  the  legal 
rights  of  Burge  &  Co.  are  not  in  any 
way  altered.  They  have  their  right  of 
action  for  breach  of  contract  against  the 
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broker  who  sold  to  them  ;  they  have  the 
same  remedy  against  that  broker  under 
the  rules  of  the  Stock  Exchange  which 
they  had  before,  and  if  nothing  could 
have  hindered  them  from  availing  them- 
selves of  that  remedy  upon  discovering 
at  the  time  the  nature  of  the  transaction, 
nothing  prevents  them  from  availing 
themselves  of  it  now.  It  has  been  argued 
that  Burge  &  Co.  have  been  put  to  rest 
as  to  their  remedy  under  the  rules  of  the 
Stock  Exchange.  Possibly  they  have 
been  put  to  rest,  but  it  seems  to  me  that 
that  is  not  sufficient :  it  must  be  shewn 
also  that  they  have  been  damaged  by 
being  put  to  rest.  I  can  understand  that 
there  may  be  facts  which  shew  that  a 
person  has  been  put  to  rest  by  a  repre- 
sentation causing  him  to  delay  after  the 
representation  is  made,  and  if  in  conse- 
quence he  suffers  damage  and  alters  his 
position,  then  he  has  the  same  rights  as  if 
his  position  had  been  altered  at  the  time 
of  the  representation ;  for  instance,  if  a 
representation  had  been  made  by  the 
company,  and  if  Barge  &  Co.  had  been 
put  to  rest  as  against  the  broker  who 
sold  to  them,  and  if  between  the  time  of 
the  representation  being  made  and  the  ' 
time  when  they  resolved  to  act  the  broker 
had  become  insolvent,  they  would  have 
suffered  damage,  and  the  case  would  have 
fallen  within  KnighU  v.  Wiffen  (9).  It  is 
not  necessary  to  decide  that  here.  At  pre- 
sent I  do  not  venture  to  differ  from  Knights 
v.  Wiffen  (9) ;  I  understand  that  the 
learned  Judges  construed  a  certain  state- 
ment as  having  not  merely  its  natural 
but  also  a  mercantile  meaning,  and  they 
were  of  opinion  that  the  mercantile 
meaning  of  the  statement  was  that  the 
defendant  had  sold  the  goods  separated 
from  other  goods  and  held  them  for  the 
benefit  of  the  plaintiff.  I  confess  it  seems 
to  me  that  in  that  case  two  well-known 
doctrines  were  mixed  up,  the  doctrine  of 
estoppel,  and  the  doctrine  of  attornment 
by  a  warehouseman  who  has  goods  in  his 
hands.  Bat  in  any  point  of  view 
Knights  v.  Wiffen  (9)  does  not  govern 
this  case,  even  if  the  company  did  make 
a  representation,  and  even  if  the  doctrine 
as  to  patting  another  person  to  rest  be 
true ;  for  in  the  present  case  there  is  no 
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evidence  that  Bnrge  &  Go.  Bnstained 
damage  by  being  pnt  to  rest. 

I  have  stated  my  views  at  length, 
bat  the  case  is  important,  and  I  have 
thought  it  right  to  point  out  what  are 
the  reasons  whioh  have  convinced  me 
that  the  judgment  of  Lindley,  J.,  cannot 
be  supported  either  on  the  grounds 
assigned  by  him  or  on  any  other  grounds. 
In  my  opinion  there  was  no  estoppel 
between  Burge  &  Co.  and  the  telegraph 
oompany,  and  our  judgment  ought,  there- 
fore, to  be  for  the  company. 

It  is  unnecessary  to  say  anything  as  to 
the  action  brought  by  the  telegraph  com- 
pany. 

Cotton,  L.J. — In  this  case  we  have  the 
misfortune  to  differ  from  Lindley,  J.,  and 
I  think  it  right  to  say  at  starting  that  he 
appears  to  have  delivered  not  a  considered 
judgment,  but  a  judgment  immediately 
after  the  case  had  been  heard  in  order  to 
prevent  delay.  The  first  action  is  founded 
upon  the  supposition  that  as  against  the 
company  the  plaintiffs  are  entitled  to  be 
treated  as  stockholders,  and  it  is  brought 
on  the  ground  that  the  oompany  have  de- 
nied to  them  the  rights  of  stockholders. 
When  the  real  facts  are  ascertained,  it  is 
clear  if  there  is  no  right  of  action 
founded  on  an  estoppel,  the  action  can- 
not be  maintained ;  for  the  title  of  Simm 
and  Ingelow  has  its  origin  in  the  forged 
transfer  from  Coates.  The  stock  which 
the  plaintiffs  claim  is  still  at  law  and  in 
equity  vested  in  Coates,  and  he  alone  is 
entitled  to  be  registered  as  the  holder  of 
it.  But  it  has  been  urged  that  by  the 
doctrine  of  estoppel  the  plaintiffs  are  to 
be  deemed  the  holders,  and  could  main- 
tain the  action.  The  question  has  been 
argued  as  if  Burge  &  Co.  were  the  only 
plaintiffs ;  I  will,  therefore,  deal  with  the 
case  upon  that  footing.  I  will  first  con- 
sider what  is  the  meaning  of  the  words 
"  title  by  estoppel,"  or  if  that  phrase  be 
objected  to,  "  right  by  estoppel."  I  think 
that  the  phrase  "  right  by  estoppel " 
means  that  where  one  person  makes  to 
another  a  statement  which  is  afterwards 
acted  upon,  in  any  action  afterwards 
brought  upon  the  faith  of  that  statement 
by  the  person  to  whom  it  was  made,  the 
person  making  it  is  not  allowed  to  deny 
Vol.  49.— aB.,  OP.  &  Exch. 


that  the  facts  were  what  he  repre- 
sented them  to  be,  although  in  truth  they 
were  different.  It  has  been  contended 
that  this  doctrine  applies  so  as  to  give 
Burge  &  Co.  a  right  of  action  against  the 
company,  and  reliance  has  been  placed 
upon  In  re  Bahia  and  The  San  Francisco 
BmUoay  Oompany  (1),  and  Hart  v.  The 
Frontino,  SfC,  Mining  Oompany  (2),  which 
were  really  very  different  oases.  In  the 
present  case  certain  persons  on  behalf  of 
Burge  &  Co.  took  to  the  company  a  trans- 
fer purporting  to  be  executed  by  Coates : 
he  was  in  fact  a  stockholder,  but  the 
transfer  was  a  forgery,  and  the  question 
is  whether  the  company  by  issuing  a  cer- 
tificate of  registration  to  Simm  and 
Ingelow,  the  transferees  of  Bnrge  &  Co., 
made  a  representation  whioh  estops  them 
from  now  saying  that  Simm  and  Ingelow 
are  not  the  owners  of  the  stock.  I  need 
only  refer  to  the  first  of  the  two  cases 
whioh  I  have  mentioned,  in  order  to  shew 
how  different  they  are  from  this :  there 
the  persons  making  the  application  were 
not  in  the  position  of  Burge  &  Co.,  but 
in  the  position  of  persons  who  might 
have  bought  the  stock  in  open  market 
from  the  nominees  of  Burge  &  Co.,  and 
might  have  paid  the  price  upon  the  faith 
of  the  certificate  of  registration  issued 
by  the  company.  That  certificate  would 
be  a  representation  that  the  sellers  were 
entitled  to  the  stock,  and  any  one  who 
acted  upon  it  without  knowing  the  real 
facts  might  maintain  an  action  against 
the  oompany,  not  as  the  real  owner  of 
the  stock,  but  as  a  person  whom  the 
company  were  bound  to  treat  as  the  real 
owner,  because  they  had  stated  to  him 
that  the  sellers  to  him  were  the  real 
owners  and  that  the  transfer  was  valid. 
But  the  facts  here  are  very  different. 
Burge  &  Co.  are  driven  to  admit  that 
Coates  was  the  registered  owner,  and  that 
he  did  not  execute  a  transfer  of  the  stock 
to  them ;  but  they  contend  that  the  com- 
pany is  estopped  from  denying  that  Coates 
did  transfer  the  stock  to  them.  Why 
ought  the  company  to  be  estopped  P  A 
transfer  purporting  to  be  executed  by 
Coates  was  brought  to  the  company's 
office :  Burge  &  Co.  had  at  least  equal 
means  with  the  company  of  knowing 
whether  it  was  genuine.  The  argument 
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really  depends  upon  whether  or  not  the 
company  are  bound  to  ascertain  whether 
a  transfer  brought  to  them  is  a  forgery. 
It  is  said  that  the  duty  which  the  company 
have,  to  keep  a  register,  implies  a  duty 
also  to  ascertain  whether  a  transfer 
brought  to  them  for  registration  is  a  for- 
gery or  not.  If  this  duty  exists,  is  it  a 
duty  to  Barge  A  Co.  ?  because  if  it  does 
not  exist  towards  them,  I  cannot  think 
that  the  met  of  there  being  the  duty  to- 
wards someone  else,  makes  the  acceptance 
of  the  transfer  brought  by  Barge  &  Co., 
a  representation  to  them  by  the  company 
that  it  was  a  genuine  document.  In  fact 
the  use  of  the  word  "  duty,"  is  an  indirect 
mode  of  saying  that  if  the  company  ac- 
cepts a  forged  transfer  they  will  be  liable 
to  a  person  innocently  bringing  it,  and 
it  is  clear  that  they  would  be  equally 
liable  according  to  that  view  whether  or 
not  they  did  make  inquiries.  Their  duty, 
if  any,  is  not  to  act  upon  a  forged  trans- 
fer. That  is  not  a  duty  to  the  plaintiffs, 
but  rather  a  duty  to  the  directors  and 
shareholders  of  the  company.  It  is  only 
a  duty  in  this  sense,  that  unless  the  com- 
pany act  upon  a  genuine  transfer  they 
may  be  liable  to  the  real  stockholder. 
Therefore  there  being  in  my  opinion  no 
duty  between  Barge  &  Go.  and  the  com- 
pany to  make  enquiries,  I  think  that  there 
was  no  averment  by  the  company  to 
Barge  &  Go.  that  the  transfer  was 
genuine.  The  right  by  estoppel  there- 
fore rails,  and  the  plaintiffs  are  not  en- 
titled to  recover  upon  that  ground.  It 
is  unnecessary  to  determine  whether,  if 
any  representation  had  been  made,  Burge 
&  Go.  could  be  considered  to  have  acted 
upon  it. 

Lindley,  J.,  seems  to  have  chiefly  based 
his  judgment  upon  the  view  that  Burge 
&  Co.,  being  the  parties  beneficially  en- 
titled to  the  stock,  and  Simm  and  Ingelow 
once  having  had  a  good  title  by  estoppel, 
it  still  remains,  because  it  is  impossible  to 
say  at  what  time  that  title  by  estoppel 
came  to  an  end.  Simm  and  Ingelow  were 
purchasers  for  value ;  and  no  doubt  while 
their  interest  remained  they  had  a  right 
of  action  against  the  company,  who  were 
estopped  as  against  them  from  saying 
that  their  transferors,  Sparling  and  Skin- 
ner, were  not  stockholders.    But  the 
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learned  Judge  appears  to  have  considered, 
and  it  has  been  argued  before  us,  that  a 
real  title  by  estoppel  existed  in  Simm  and 
Ingelow,  and  that  that  title  could  be 
transmitted  to  Barge  &  Go.,  or  at  least  be 
held  for  the  benefit  of  Burge  &  Go.,  the 
persons  actually  interested.    But  Simm 
and  Ingelow  have  been  paid  off;  they 
have   suffered  no  prejudice  from  the 
representation  made  to  them  by  the  com- 
pany.   Have  they  any  real  title  to  the 
stock?    Some  confusion  seems  to  have 
existed  with  respect  to  the  expression  a 
"  real  title  by  estoppel."   A  real  title  by 
estoppel  may  exist  in  some  oases,  as  where 
a  man  grants  a  lease  of  property  in  which 
he  has  no  interest,  if  he  afterwards  ac- 
quires a  sufficient  interest  to  support  the 
lease,  the  lessee  has  a  good  title  by  estop- 
pel to  the  subject-matter  of  devise.  As 
also  in  the  case  of  goods  :  if  an  action  is 
brought  upon  the  ground  that  the  property 
in  goods  has  passed  from  the  vendor  to 
the  plaintiff,  then,  if  there  is  any  admis- 
sion by  the  vendor  that  he  has  set  apart 
particular  goods,  as  owner,  and  appro- 
priated them  to  the  contract,  that  would 
be  effectual  as  against  him  to  pass  the 
property  in  the  goods.    Here  we  are 
dealing  with  stock,  which  can  only  be 
passed  in  a  particular  way,  and  to  which 
the  company  cannot  give  an  actual  title 
by  any  admission  of  their  own.    If  stock 
is  sold,  the  buyer  can  only  gain  title  to  it 
by  a  particular  instrument.     The  only 
right  by  estoppel  whioh  can  be  gained 
against  the  company  is  a  right  of  action 
founded  upon  statements  by  the  company, 
which  if  true  would  have  entitled  the 
plaintiff  to  be  registered  as  stockholder. 
In  that  way  Simm  and  Ingelow  could, 
if,  producing  their  certificate  of  regis- 
tration, they  had  sold  the  stock  to  a 
person  ignorant  of  the  facte  as  regards 
the  forgery,  give  him  a  right  of  action 
against  the  company,  because  he  would 
have  acted  upon  the  faith  of  their  repre- 
sentation made  by  issuing  the  certificate. 
But  he  would  gain  a  right  of  action 
merely  and  not  a  transmitted  title.  Here, 
however,  Simm  and  Ingelow  did  not  sell 
the  shares,  and  Burge  &  Go.  are  thrown 
back  to  their  original  claim  against  the 
company.    In  my  opinion  there  was  no 
representation  to  Burge  A  Go.,  such  as  to 
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give  them  any  right  under  the  doctrine 
of  estoppel,  nor  was  there  any  such  right 
in  Simtn  and  Ingelow  after  their  interest 


As  regards  the  second  action,  it  is  to  he 
understood  that  no  opinion  is  expressed 
in  favour  of  either  party. 

Judgment  reversed  in  Simm  and 
Others  v.  The  Anglo-American 
Telegraph  Company.  Judgment 
affirmed  in  The  Anglo-American 
Telegraph  Company  v.  Spurling 
and  Others. 


Solicitors — Bircham  &  Co.,  for  the  Anglo-American 
Telegraph  Company ;  William  Tatham  &  Sons, 
for  Barge,  Brown  &  Dennis,  and  for  Simm  and 
Ingelow;  Vandercom,  Law  &  Hardy,  for 
Spnrling  and  Skinner. 


[IN  THE  COURT  OF  APPEAL] 
(Appeal  from  the  Exchequer  Division.) 

1879.  1 

Dec  20.      THE  TUKBEIDQE  WELLS  LOCAL 

1880.  f  ^         BOARD  V.  AKBOTD.*  <Ti 

March  13.  .  * 

Public  Health  Act,  1875  (38  39  Vict, 
c.  55),  ss.  150,  257— Repair  of  Rood  by 
Frontagers — Repair  by  Local  Authority  in 
case  of  Default — Apportionment  by  Sur- 
veyor of  Expense — Reference  to  Arbitration 
in  case  of  Dispute — Liability  under  Award 
of  non-disputing  Frontager  not  a  Party  to 
Reference. 

The  Public  Health  Act,  1875,  provides  by 
section  150  that  in  certain  cases  a  local 
authority  may  by  notice  require  owners  of 
premises  adjoining  certain  roads  to  pave 
such  roads,  and  empowers  the  local  autho- 
rity, on  default  by  the  owners,  to  do  it 
themselves,  and  to  recover  from  the  owners 
the  expenses  incurred,  in  such  proportion  as 
shall  be  settled  by  the  surveyor,  and  in  case 
of  dispute  by  arbitration  in  the  manner  pro- 
vided by  the  Act.  Section  257  provides 
that  (he  apportionment  of  the  surveyor  is  to 


be  binding  and  conclusive  on  the  owner 
unless  disputed  within  three  months.  Sec- 
tion 180  makes  the  award  of  the  arbitrator 
final  on  all  parties  to  the  reference. 

The  plaintiffs,  a  local  authority,  required 
the  defendant  and  other  owners  of  land 
adjoining  a  road  within  the  above  section  to 
pave  that  road,  and  on  their  failing  to  do  so, 
executed  the  work  themselves,  had  the  amount 
apportioned,  and  claimed  and  received  from 
the  defendant,  who  did  not  dispute  the  ap- 
portionment, his  share  of  the  expenses  so 
incurred.  Certain  of  the  other  owners  dis- 
puted the  apportionment,  and  an  arbitration 
was  held  of  which  the  defendant  had  no 
notice,  and  to  which  he  was  no  party.  The 
arbitrator  re-apportioned  the  whole  sum  ex- 
pended amongst  all  the  owners,  including 
the  defendant,  and  fixed  the  amount  to  be 
paid  by  the  defendant  at  a  higher  sum  than 
had  been  fixed  by  the  surveyor.  In  an  action 
to  recover  the  additional  amount  so  charged 
to  the  defendant,— 

Held,  that  the  plaintiffs  could  not  recover 
the  sum  claimed  on  the  footing  of  the 
assessment  made  by  the  arbitrator,  and  that 
the  award  was  not  binding  on  the  defen- 
dant. 


*  Coram  Bramwell,  L.J. ; 
Theeiger,  LJ. 


Appeal  from  the  Exchequer  Division. 
fjtflkf.  Action  by  the  Tunbridge  Wells  Local 
^  Board  to  recover  the  sum  of  10Z.  5«.  4d., 
the  amount  claimed  from  the  defendant 
by  the  plaintiffs  in  respect  of  the  sewering, 
levelling,  metalling,  paving  and  chan- 
nelling a  street  called  "  Broadwater  Down 
Road,"  being  a  road  within  the  plaintiffs' 
district,  and  not  being  a  street  or  highway 
repairable  by  the  inhabitants  at  large. 

The  plaintiffs  are  the  urban  sanitary 
authority  under  the  Public  Health  Act, 
1875,  for  the  district  of  Tunbridge  Wells, 
and  the  defendant  is  the  owner,  within 
the  meaning  of  that  Act,  of  premises 
abutting  on  Broadwater  Down  Road.  The 
plaintiffs  as  snch  urban  authority  served 
the  defendant  and  other  frontagers  with  a 
notice  under  section  150  (1)  of  the  Public 

(1)  88  &  89  Vict.  c.  65.  s.  150,  provides  that 
"  where  any  street  within  any  urban  district  (not 
being  a  highway  repairable  by  the  inhabitants  at 
large)  ....  is  not  sewered,  levelled,  paved, 
metalled,  flagged,  channelled  and  made  good,  or 
Cotton,  L.J.J  and  is  not  lighted  to  the  satisfaction  of  the  urban 
authority,  Bach   authority  may,  by  notice  ad- 
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apportioned  to  him  by  the  surveyor  and 


Health  Act,  1875,  requiring  them  to  pave, 
Ac.,  that  street  or  highway  in  the  manner 
specified  in  the  notice.  The  defendant 
and  other  owners  of  premises  abutting  on 
the  highway,  did  not  pave,  &c,  the  road 
according  to  the  notice,  and  the  plaintiffs 
accordingly  after  the  expiration  of  the 
proper  time,  executed  the  work  them- 
selves and  expended  thereon  the  sum  of 
4,0362.  15«.  lid. 

An  apportionment  was  made  upon  the 
frontagers,  and  by  suoh  apportionment 
the  defendant  was  called  on  to  pay  the 
sum  of  802. 12s.  6d.  as  his  share. 

Notice  in  writing  of  the  apportionment 
was  duly  served  upon  the  defendant, 
stating  that  the  amount  would  be  binding 
on  him  unless  he  disputed  it  within 
three  months.  The  defendant  did  not 
dispute  the  amount  and  paid  the  sum 
claimed;  but  certain  of  the  frontagers 
gave  notice  to  the  plaintiffs  of  their  in- 
tention to  dispute  the  apportionment,  and 
thereupon  the  plaintiffs  and  such  owners 
agreed,  in  pursuance  of  the  Public  Health 
Act,  1875,  to  refer  the  question  to 
arbitration.  The  arbitrator  made  his 
award  re-apportioning  the  amount  of 
4,0362.  15a.  lid.  amongst  all  the  fron- 
tagers, including  the  defendant,  and 
apportioned  the  sum  of  902.  17*.  lOd.  as 
the  amount  to  be  paid  by  the  defendant. 

The  defendant  had  no  notice  of  the 
agreement  to  refer  to  arbitration,  nor  of 
the  proceedings  before  the  arbitrator, 
nor-  was  he  party  to  or  represented  at 
the  arbitration ;  the  notice  of  the  claim 
by  the  plaintiffs  for  the  sum  of  102.  5s.  4d., 
being  the  difference  between  the  amount 

dressed  to  the  respective  owners  or  occupiers  of 
the  premises  fronting  adjoining  or  abutting  on 
such  parts  thereof  as  may  require  to  be  sewered 
levelled,"  &c.  "require  them  to  sewer,"  &c. 
"  the  same  within  a  time  to  be  specified  in  such 
notice." 

"  If  such  notice  is  not  complied  with,  the  urban 
authority  may,  if  they  think  fit,  execute  the  works 
mentioned  or  referred  to  therein ;  and  may  recover 
in  a  summary  manner  the  expenses  incurred  by 
them  in  so  doing  from  the  owners  in  default, 
according  to  the  frontage  of  their  respective  pre- 
mises, and  in  such  proportion  as  is  settled  by  the 
surveyor  of  the  urban  authority,  or  (in  case  of 
dispute)  by  arbitration  in  manner  provided  by 
this  Act ;  or  the  urban  authority  may  by  order 
declare  the  expenses  so  incurred  to  be  private 
improvement  expenses." 


that  apportioned  by  the  arbitrator,  was 
the  first  notice  given  to  the  plaintiffs  of 
the  proceedings  with  respect  to  arbi- 
tration. 

The  County  Court  Judge  gave  judg- 
ment for  the  plaintiffs,  and  stated  a  case 
for  the  opinion  of  the  Court,  of  which 
the  material  part  is  set  out  above. 

The  Exchequer  Division  was  divided 
in  opinion,  Kelly,  C.B.,  holding  that  the 
defendant  was  not  liable,  Huddleston,  B., 
affirming  the  decision  of  the  County 
Court  Judge,  which  therefore  stood. 

The  defendant  appealed. 

Gave  (with  him  Hannen),  for  the  de- 
fendant.— The  surveyor  of  the  plaintiffs 
rightly  executed  the  works  on  this  road 
under  section  150  of  the  Public  Health 
Act,  1875  (1)  and  the  defendant  was 
bound  to  pay  the  amount  apportioned  by 
the  surveyor,  as  by  section  257  (2)  of  the 
same  Act  the  apportionment  by  the  sur- 
veyor of  the  board  is  made  binding  on  a 
frontager,,  such  as  the  defendant  is,  unless 
disputed  within  three  months.  It  is 
contended  that  it  is  also  binding  on  the 
board,  and  this  view  is  strengthened  by 
reference  to  section  180,  sub-section  15 
(3),  for  the  defendant  was  no  party  to  the 
reference,  and  he  cannot  therefore  be 

(2)  Section  257  provides,  "Where  any  local 
authority  have  incurred  expenses  for  the  repay- 
ment, whereof  the  owner  of  the  premises  for  or  in 
respect  of  which  the  same  are  incurred,  is  made 

liable  under  this  Act  "  and  "  Where  such 

expenses  have  been  settled  and  apportioned  by  the 
surveyor  of  the  local  authority  as  payable  by  such 
owner,  such  apportionment  shall  be  binding  and 
conclusive  on  such  owner,  unless  within  three 
months  from  service  of  notice  on  him  by  the 
local  authority  or  their  surveyor  of  the  amount 
settled  by  the  surveyor  to  be  due  from  such  owner 
he  shall  by  written  notice  dispute  the  same." 

(3)  Section  174*-  "  In  case  of  dispute  as  to  the 
amount  of  any  compensation  to  be  made  under 
the  provisions  of  this  Act  ....  and  in  case  of 
any  matter  which  by  this  Act  is  authorised  or 
directed  to  be  settled  by  arbitration,  than,  unless 
both  parties  concur  in  the  appointment  of  a 
single  arbitrator,  each  party  shall  appoint  an 
arbitrator  to  whom  the  matter  shall  be  re- 
ferred." 

Section  180,  sub-section  15:  "The  award  of 
arbitrators  or  of  an  umpire  under  this  Act  shall 
be  final  and  binding  on  all  parties  to  the  re- 
ference.' 
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bound  by  it.  The  Act  contains  no  pro- 
visions giving  the  board  power  to  set 
aside  the  apportionment  made  by  their 
own  surveyor,  ft  only  enacts  that  the  de- 
fendant shall  pay  what  an  arbitrator  may 
award  if  he  dispute  the  original  ap- 
portionment. The  provisions  as  to  arbi- 
tration only  apply  to  those  who  dispute 
the  apportionment,  and  only  apply  to  the 
disputes  between  each  individual  ob- 
jector and  the  board.  The  fact  that  one 
frontager  disputes  the  surveyor's  ap- 
portionment does  not  set  aside  the  whole 
of  that  apportionment,  it  only  re-opens 
the  question  as  between  him  and  the 
board.  The  defendant  having  paid  the 
sum  originally  claimed,  cannot  be  liable 
for  the  further  assessment  made  by  the 
arbitrator. 

Webtter  (E.  Poliock  with  him),  for  the 
plaintiffs. — The  arbitrator  who  is  ap- 
pointed to  decide  a  dispute  arising  under 
section  150  (1)  is  not  appointed  to  inquire 
into  the  correctness  of  a  particular  sum 
charged  on  a  particular  individual ;  but 
he  has  to  deal  with  the  question  of 
apportionment  generally,  so  that  a  dispute 
as  to  the  amount  by  one  frontager  re- 
opens the  whole  question  of  apportion- 
ment, and  alters  the  amount  to  be  paid 
by  the  rest — Heeketh  v.  The  Atherlon  Local 
Board  (4).  The  arbitration  and  the  new 
assessment  bind  the  board,  they  must 
adopt  it,  and  it  is  not  unreasonable  that 
it  should  also  bind  all  the  frontagers. 
The  apportionment  of  the  surveyor  is,  in 
fact,  abolished  by  an  objection  to  the 
amount  apportioned  taken  by  one  fron- 
tager. A  frontager  has  no  right  to 
appear  before  the  surveyor,  and  he  does 
not  know  until  he  receives  the  notice  of 
the  amount  apportioned  that  an  appor- 
tionment is  being  made ;  it  is  therefore 
quite  consistent  that  when  an  arbitration 
takes  place,  by  which  the  apportionment 
is  re-opened,  it  should  bind  him,  even 
though  he  is  no  party  to  it;  the  arbi- 
tration moreover  is  a  statutory  arbitration, 
and  is  therefore  not  analogous  to  an 
ordinary  arbitration  entered  into  by  agree- 
ment. If  the  surveyor  were  to  make  a 
mistake  in  the  original  apportionment  the 
frontagers  would  be  bound,  unless  they 

(4)  43LawJ.Eep.M.C.37;  Law  Eep.  9  Q.B.  4. 


Ezch. 

appealed  to  the  Local  Government  Board 
under  section  168 — Bailey  v.  WUkmson 
(5)  ;  Cook  v.  The  Ipswich  Local  Board  (6). 

Our.  adv.  vult. 

Thbsioeb,  L.J.  (on  March  13)  read  the 
judgment  of  the  Court. 

We  are  of  opinion  that  this  appeal 
must  be  allowed. 

The  only  question  raised  by  it  is 
whether  an  award  in  an  arbitration  under 
the  Public  Health  Act,  1875,  between 
one  of  several  frontagers  called  upon  to 
pay  the  expenses  of  paving  a  street,  and 
an  urban  sanitary  anthority,  by  whioh 
award  the  arbitrator  has  altered  not 
merely  the  assessment  upon  the  particular 
frontager,  but  the  assessment  in  regard 
to  all  the  frontagers,  is  binding  upon  any 
frontager  not  a  party  to  the  arbitration  so 
as  to  entitle  the  sanitary  authority  to  re- 
cover from  him  the  sum  which  would  be 
due  from  him  on  the  footing  of  the  altered 
assessment. 

We  say  that  this  is  the  only  question, 
because  as  appears  from  the  case  and  the 
documents  referred  to  in  it,  the  respon- 
dents (the  sanitary  anthority)  did  not 
upon  this  award  being  made,  even 
assuming  that  they  could  do  so,  take 
upon  themselves  to  make  a  new  assess- 
ment upon  the  lines  of  and  in  the  pro- 
portions settled  by  the  award,  and  thus 
to  give  each  of  the  frontagers  who  had 
not  disputed  the  original  assessment 
upon  them,  an  opportunity  if  so  minded 
of  disputing  in  the  manner  provided  by 
the  Act  the  new  assessment;  but  treated 
the  award  as  absolutely  binding,  and  as 
settling  without  further  opportunity  of 
dispute  the  proportions  in  which  all  the 
frontagers  were  to  pay. 

The  particular  frontager  now  appealing 
had,  before  the  award  in  question  was 
made,  paid  to  the  respondents  his  propor- 
tion of  the  original  assessment,  but  the 
learned  County  Court  Judge  before  whom 
the  matter  was  tried  decided  that  he  was 
liable  to  pay  the  additional  sum  claimed 
by  the  respondents  on  the  footing  of  the 

(5)  16  Com.  B.  Rep.  Nj8.  181 ;  83  Law  J.  Rap. 
M.C.  161. 

(6)  40  Law  J.  Rep.  M.C.  169;  Law  Rep.  8 
451. 
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award ;  and  upon  appeal  to  the  Exchequer 
Division,  the  Court  being  equally  divided, 
the  decision  stood.  It  is  contended  on 
behalf  of  the  respondents  that  upon 
the  true  interpretation  of  the  Public 
Health  Act,  1875,  the  decision  is  right.  ,  ] 

The  sections  of  the  Act  upon  which 
the  question  mainly  turns  are  sections 
160  (1),  179,  180  (3),  and  257  (2). 
Section  150  (1)  is  that  from  which  the 
powers  of  the  urban  sanitary  authority  in 
the  particular  matter  are  derived.  By 
virtue  of  its  provisions  they  may  in  the 
case  of  a  street  within  their  district, 
not  being  a  highway  repairable  by  the 
inhabitants  at  large,  by  notice  addressed 
to  the  respective  owners  or  occupiers  of 
the  premises  fronting,  adjoining  or  abut- 
tine,  on  such  parts  thereof  as  may  require 
to  he  paved,  require  them  to  pave,  Ac, 
within  a  time  specified  in  such  notice,  and 
the  section  further  provides  that  "  If  such 
notice  is  not  complied  with,  the  urban 
authority  may,  if  they  think  fit,  execute 
the  works  mentioned  or  referred  to  therein, 
and  may  recover  in  a  summary  manner 
the  expenses  incurred  by  them  in  so  doing 
from  the  owners  in  default,  according  to 
the  frontage  of  their  respective  premises, 
and  in  such  proportion  as  is  settled  by 
the  surveyor  of  the  urban  authority,  or 
(in  case  of  dispute)  by  arbitration  in 
manner  provided  by  this  Act." 

Pausing  for  a  moment  upon  these  last 
words  it  appears  to  us  that  the  section 
has  in  view,  not  a  dispute  between  the 
frontagers  generally  on  the  one  side  and 
the  urban  authority  on  the  other ;  but  a 
dispute  in  which  the  owner  of  a  particular 
set  of  premises  complains  of  the  appor- 
tionment as  regards  himself  personally. 
The  meaning,  however,  of  the  section,  and 
the  machinery  by  which  it  is  to  be  worked, 
are  more  fully  explained  by  section  257 
(2).  From  that  section  it  appears  that 
the  surveyor  having  settled  and  appor- 
tioned the  expenses  of  executing  par- 
ticular works,  including  works  referred 
to  in  section  150  (1),  for  the  repayment 
of  which  the  owner  of  any  premises  is 
made  liable,  a  notice  of  the  amount  set- 
tled by  the  surveyor  to  be  due  from  such 
owner  is  to  be  served  upon  him,  and  a 
period  of  three  months  is  given  him 
within  which  he  may  by  written  notice 


[N.S. 

Ejxu. 

dispute  the  apportionment.  In  the  event 
of  that  period  elapsing  without  the  ap- 
portionment being  disputed,  it  becomes 
binding  and  conclusive  upon  such  owner. 

This  section  is,  it  is  true,  one  which 
relates  not  merely  to  expenses  incurred 
under  section  150  (1),  but  also  to  other 
expenses,  some  of  which  would  be  in- 
curred in  reference  to  a  single  set  of 
premises  ;  but  after  making  allowance  for 
this  fact  we  cannot  but  look  upon  the  sec- 
tion as  fortifying  the  view  that  the  dis- 
pute referred  to  in  section  150  is  a  dispute 
between  a  particular  owner  and  the 
urban  authority,  and  not  one  in  which 
the  frontagers  generally  would  be  in- 
terested ;  and  the  most  natural  as  well  as 
reasonable  interpretation,  if  both  sections 
are  read  together,  would  be  that  quoad  any 
owner  not  disputing  the  apportionment 
of  the  surveyor  within  the  prescribed 
period,  it  became  binding  and  conclusive, 
although  another  owner  may  have  within 
the  period  disputed  it. 

Sections  1 79and  180  (3),  which  regulate 
arbitrations,  still  further  confirm  this 
view.  The  former  section  provides  that 
"  in  case  of  any  matter  which  by  this  Act 
is  authorised  or  directed  to  be  settled  by 
arbitration,  then  unless  both  parties  con- 
cur in  the  appointment  of  a  single 
arbitrator,  each  party  shall  appoint  an 
arbitrator  to  whom  the  matter  shall  be 
referred."  This  section  again  is  a  section 
referring  to  arbitrations  generally,  and 
not  merely  to  arbitrations  in  respect  of 
disputes  referred  to  in  section  150  ;  but  if 
the  arbitrations  under  that  section  had 
been  intended  to  be,  as  it  has  been  con- 
tended by  the  respondents'  counsel  they 
are,  arbitrations  in  which  the  arbitrators 
succeed  to  all  the  duties  of  the  surveyor 
in  the  matter  of  the  apportionments,  and 
are  bound  to  make  an  entirely  fresh  ap- 
portionment, binding  when  made  upon 
all  owners  of  premises  liable  to  pay  their 
proportion  of  the  expenses  of  the  work 
done,  we  cannot  but  think  that  the  Act 
would  have  said  so  in  plain  terms,  and 
would  further  have  made  some  provision 
for  giving  the  non-disputing  owners 
notice  of  the  arbitration,  and  an  oppor- 
tunity of  protecting  their  interests  in  it. 

But  when  seotion  180  (1)  is  looked  at, 
it  is  plain  that  its  provisions  are  only 
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calculated  to  protect  the  interests  of  the 
parties  to  a  specific  dispute  made  the 
subject  of  the  arbitration  set  on  foot  un- 
der section  179  (3),  and  the  last  sub-sec- 
tion of  section  180  (1)  when  providing 
for  the  effect  of  the  award  merely  enacts 
that  the  award  of  arbitrators  or  of  an 
umpire  under  this  Act  shall  be  final  and 
binding  on  all  parties  to  the  reference. 

It  is  said  by  the  respondents'  counsel 
that  the  urban  sanitary  authority  them- 
selves represent  the  non-disputing  owners, 
and  can  protect  their  interests,  but  practi- 
cally this  is  impossible. 

Many  an  owner  may  have  objections  to 
a  surveyor's  apportionment,  although  he 
may  be  willing  to  pass  them  by  rub 
tUentio,  looking  to  the  small  proportion 
of  the  expenses  which  he  is  called  upon  to 
bear;  but  if  that  proportion  were  pro- 
posed to  be  altered,  and  he  were  to  be 
called  on  to  pay  more,  he  might  well  de- 
termine to  bring  forward  his  objections ; 
but  how  is  he  to  exercise  this  option, 
when  he  is  ex  eoneetao  unaware  that  the 
apportionment  is  proposed  to  be  altered, 
until  it  is  done  so  by  the  award  abso- 
lutely binding  on  him  ?  And  how  is  the 
urban  sanitary  authority  to  represent  and 
protect  him  in  reference  to  objections 
arising  from  their  own  officer's  apportion- 
ment, which  he  and  they  would  naturally 
presume  to  be  correct,  except  in  the  par- 
ticular matter  made  the  subject  of  dis- 
pute. 

It  appears  to  be  admitted  that  every 
disputing  owner  may  and  must  appoint  an 
arbitrator,  and  that  there  must  be  as 
many  separate  arbitrators  as  there  are 
disputing  owners ;  and  indeed,  in  the 
present  case  there  were  in  force  four 
separate  arbitrations  and  four  separate 
awards,  although  made  by  the  same  um- 
pire. 

But  if  so,  which  of  these  separate  arbi- 
trations and  separate  awards  is  to  bind 
the  non-disputing  owners  P  And  sup- 
pose, as  might  in  theory  at  least  be  the 
case,  awards  given  by  different  umpires 
and  setting  up  different  apportionments, 
what  is  to  be  done  then  ?  It  is  really  no 
answer  to  this  question  to  say  that  the 
umpire  would  in  practice  always  be  the 
same.  The  sections  of  the  Aot  must  be 
looked  at  and  interpreted  with  reference 
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to  legal  possibilities.  Another  difficulty 
in  the  way  of  the  respondents'  contention 
occurs  to  us.  Suppose  that  the  day  after 
the  notice  of  the  surveyor's  apportion- 
ment is  served,  one  of  the  owners  oharged 
disputes  the  apportionment,  and  he  and 
the  urban  sanitary  authority  at  once 
agree  upon  a  single  arbitrator.  That 
arbitrator  must,  under  the  provisions  of 
section  180,  make  his  award  within  two 
months.  When,  then,  his  award  is  made, 
the  period  of  three  months  within  whioh 
owners  may  dispute  the  surveyor's  ap- 
portionment is  still  running ;  but  accord- 
ing to  the  respondents'  contention  the 
award  is  binding  upon  all  owners,  and 
consequently  owners  who  intended  per- 
haps to  bring  forward  special  objections 
of  their  own  to  the  surveyor's  apportion- 
ment, and  objections  which  would  equally 
apply  to  the  arbitrator's  apportionment, 
would,  notwithstanding  the  currency  of 
the  period  of  three  months,  be  shut  out 
of  any  objections  at  all  by  virtue  of  an 
arbitration  and  award  of  whioh  they  had 
no  notice. 

The  difficulties  indeed  in  the  way  of 
the  respondents'  contention  appear  in- 
surmountable. Banning  counter  as  it 
does  to  well-established  principles  of  law, 
it  is  at  least  to  be  required,  before  any 
Court  should  adopt  it,  that  the  language 
of  the  Act  of  Parliament  upon  which  re- 
liance is  placed  be  clear  and  express  upon 
the  point;  but  it  is  impossible  to  say  that 
such  is  the  case  here,  and  we  prefer  under 
these  circumstances  to  follow  the  general 
law  rather  than  to  interpret  the  language 
of  the  Act  of  Parliament  in  a  manner 
contrary  to  the  general  law  in  order  to 
provide  for  a  particular  case  which  it  is 
quite  possible  may  have  escaped  the 
attention  of  those  who  framed  and  those 
who  passed  the  Aot. 

It  is  unnecessary  for  us  to  decide  what 
is  the  exaot  position  of  the  sanitary 
authority  in  cases  where  the  surveyor's 
apportionment  is  deranged  by  the  action 
of  one  of  the  frontagers,  or  whether  in 
such  cases,  and  by  a  different  mode  of 
proceeding  to  that  adopted  in  the  present 
case,  the  sanitary  authority  can  obtain 
from  the  frontagers  generally,  whether 
they  may  have  paid  or  not  the  proportion 
originally  assessed  on  them,  such  pay- 


Digitized  by 


Google 


408 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


[N.S. 


Tunbridge  Well*  Local  Board  v.  Akroyd  (App.\ 

ments  as  the  alteration  of  the  proportion 
in  the  case  of  a  particular  frontager  might 
he  supposed  to  render  necessary  in  the 
case  of  all. 

It  is  sufficient  to  say  that  the  appellant 
is  not  hound  hy  an  award  to  which  he 
was  not  a  party,  and  of  which  he  had 
not  even  notice,  and  consequently  that  the 
claim  of  the  respondents  based  upon  that 
award  fails. 

Judgment  for  defendant. 


Solicitors— Sole,  Turner  &  Knight,  agents  for 
Cripps  &  8on,  Tunbridge  Wells,  for  plaintiffs  ; 
Coliyer-Bristow  &  Co.,  agents  for  Stone  & 
Simpson,  Tunbridge  Wells,  for  defendant 


1880 
March 


[IN  THE  COURT  OF  APPEAL.] 
DIXON  V.  WHITWORTH. 
THE  SAMJS  V.  THE  SEA  INSURANCE 
COMPANY. 


Marine  Insurance — Total  Loss— Salvage 
and  Ootte — Befitting — Insurable  Interest. 

Appeal  of  defendants  from  a  judg- 
ment of  Lindley,  J.,  upon  further  con- 
sideration after  trial  without  a  jury, 
reported  48  Law  J.  Rep.  CP.  538. 

0.  Russell  and  J.  0.  Mathew,  for  the 
defendants. 

Butt,  Gains  ford  Bruce  and  Eollams,  for 
the  plaintiff. 

The  plaintiff's  counsel  admitted  that 
the  case  was  covered  hy  the  decision  of  the 
House  of  Lords  in  Lohre  v.  Aitcheson  (1) 
which  had  heen  given  since  the  judgment 
of  Lindley,  J.,  appealed  against  in  the 
present  case,  and  which  reversed  the  judg- 
ment of  the  Court  of  Appeal. 

The  appeal  was  therefore  allowed  with- 
out argument. 

Judgment  reversed. 


Solicitors — Argles,  Rand,  Bailey  &  Argles,  for 
plaintiff;  RobinEon  &  Co.,  agents  for  Bateson 
&  Co.,  Liverpool,  for  defendant  Whitworth; 
Gregory,  &  Co.,  agents  for  Stone  &  Fletcher, 
Liverpool,  for  defendants,  the  Sea  Insurance 
Company. 


(1)  49  Law  J.  Rep.  Q3.  (HX.)  123. 


Ejccb. 

[IN  THE  COURT  OF  APPEAL.] 

(Appeal  from  the  Queen's  Bench  Division.) 

1880  1 
March  19.  /      babcock  v.  lawson .• 

Conversion — Pledge — Re-delivery  ob- 
tained by  Fraud — Right  of  Pledgee  against 
Innocent  Transferee  for  value. 

D.  8f  Sons  pledged,  in  return  for  ad- 
vances, certain  goods  to  the  plaintiffs.  The 
plaintiffs  agreed  to  deliver  the  goods  to  them 
or  their  order  as  sold  on  condition  of  J).  $ 
Sons  paying  over  to  the  plaintiffs  the  pro- 
ceeds of  any  sale  of  those  goods,  f).  if 
Sons  afterwards  obtained  advances  on  a 
pledge  of  the  same  goods  from  the  defen- 
dants, who  were  unaware  of  the  dealings 
between  D.  Sf  Sons  and  the  plaintiffs.  D. 
Sf  Sons  then  told  the  plaintiffs  that  they 
had  obtained  a  purchaser,  and  would  hand 
over  the  price  received,  and  thus  induced 
the  plaintiffs  to  transfer  the  goods  to  them. 
The  advances  made  by  the  defendants  not 
having  baen  repaid  they  sold  the  goods. 

In  an  action  by  the  plaintiffs  against  the 
defendants  for  conversion, — 

Held  (affirming  the  judgment  of  the 
Queen' 8  Bench  Division),  that  the  plaintiffs 
could  not  recover,  that  they  had  parted 
with  the  property  in  the  goods  and  could 
not  maintain  an  action  against  the  bona 
fide  transferees  for  value. 

Appeal  from  the  Queen's  Bench  Divi- 
sion. The  case  is  reported  48  Law  J. 
Rep.  Q.B.  524. 

Action  for  wrongful  conversion  of  a 
quantity  of  flour. 

It  appeared  from  the  special  case  that 
the  plaintiffs  had  lent  to  tbe  firm  of 
Denis  Daly  &  Sons  their  acceptances  for 
11,500Z.  on  the  security  of  a  certain  quan- 
tity of  flour.  Denis  Daly  &  Sons  signed 
and  gave  to  the  plaintiffs  a  memorandum 
to  the  following  effect :  "  As  security  for 
the  due  fulfilment  on  our  part  of  this 
undertaking,  we  have  warehoused  in  your 
name  sundry  lots  of  flour,  and  in  con- 
sideration of  your  delivering  to  us  or  our 
order  said  flower  as  sold,  we  further 
undertake  to  specifically  pay  you  proceeds 
of  all  sales  thereof  immediately  on  their 
receipt." 

*  Coram  Bramwell,  LJ.j  Baggallay,  L.J. ;  and 
Thesiger,  L.J. 
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The  flour  was  accordingly  warehoused 
in  the  plaintiff's  name.  One  of  the  firm 
of  Denis  Daly  &  Sons  afterwards  applied 
to  the  defendants  to  advance  them  money 
on  the  security  of  part  of  the  flour  thus 
deposited,  bat  without  giving  the  defen- 
dants any  information  as  to  the  arrange- 
ment made  between  the  plaintiffs  and 
themselves  as  to  this  flour ;  and  the  de- 
fendants believing  Daly  &  Sons  to  be 
unencumbered  owners  of  the  flour  agreed 
to  make  an  advance  on  the  terms  that 
they  were  to  have  absolute  possession 
of  the  flour,  to  warehouse  it  in  their  own 
name,  and  to  have  power  to  sell  it. 
For  the  fraudulent  purpose  of  obtaining 
possession  of  the  flour,  one  of  the  firm  of 
Daly  &  Sons  brought  to  the  plaintiffs, 
bat  unknown  to  the  defendants,  a  memo- 
randum stating  that  they  had  sold  the 
flour  to  the  defendants,  and  that  they 
would  pay  the  price  to  the  plaintiffs  when 
received. 

The  plaintiffs  were  thus  induced  to 
part  with  the  possession  of  the  flour,  and 
gave  as  requested  a  delivery  order  to 
Daly  &  Sons,  and  the  flour  was  transferred 
to  the  defendants,  who  then  made  the 
agreed  advance  to  Daly  &  Sons. 

The  defendants  afterwards  sold  the 
flour. 

The  plaintiffs  having  sued  them  for 
conversion,  the  Queen's  Bench  Division 
gave  judgment  for  the  defendants. 

The  plaintiffs  appealed. 

Chalmers  (with  him  Eerschell),  for  the 
appellants. — The  question  is,  what  are 
the  rights  of  the  plaintiffs  who  are  the 
first  bona  fide  pledgees  ?  They  have  been 
induced  by  fraud  to  believe  that  they 
were  parting  with  the  goods  for  a  special 
purpose  only.  The  plaintiffs  had  a  special 
property  in  the  goods,  and  Daly  &  Sons 
had  no  right  to  the  possession  of  the 
goods.  The  plaintiffs  have  not  parted 
with  the  goods  which  the  defendants 
have  dealt  with  ;  for  they  only  intended 
to  part  with  goods  which  had  been,  as 
represented  by  Daly  A  Sons,  sold  to  the 
defendants  ;  but  these  goods  had  not  been 
sold,  and  so  the  plaintiffs  passed  no  pro- 
perty at  all,  or  if  they  did  pass  any 
property,  it  was  to  a  vendee  of  Daly  & 
Sons,  and  as  there  was  no  such  vendee,  no 
Vox.  49.-QA,  CP.  &  Exch. 
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property  passed,  as  it  conld  not  pass  to  a 
person  who  did  not  exist.  There  was  no 
contract  because  the  parties  never  were 
tul  idem.  The  plaintiffs  believed  that  the 
defendants  stood  in  a  quite  different 
position  from  that  in  which  they  in  fact 
were.  The  case  is  within  the  principle  of 
Hollituv.  Fowler  (1).  Oooper  v.  Willomatt 
(2)  ;  and  Lindsay  v.  Oundy  (3)  were  also 
referred  to. 

Warr  (with  him  Cohen),  for  the  de- 
fendants, was  not  called  on. 

Bramwbll,  L.J. — I  am  of  opinion  that 
we  need  not  hear  any  farther  argument 
on  this  matter.  The  case  is  in  truth  a 
very  plain  one.  It  cannot  be  denied  that 
this  action  is  only  maintainable  in  respect 
of  property  in  these  goods.  There  was, 
as  is  confessed,  no  contract  between  these 
parties,  and  the  action  is  therefore  only 
to  be  based  upon  property  in  the  goods. 
What  was  the  property  that  these  ap- 
pellants had  ?  It  was  not  a  general  pro- 
perty, it  was  only  a  special  property  in 
the  goods,  as  pledgees. 

It  is  true  that  the  plaintiffs  gave  up 
their  property  under  a  mistake  induced  by 
fraud.  If  in  such  case  they  had  parted  with 
the  property  to  the  pledgor  they  oould  re- 
sume it,  and  could  then  say  to  the  pledgor, 
"  You  got  these  goods  tortiously,  and 
therefore  as  between  you  and  us,  what 
has  been  done  is  voidable,  and  our  special 
property  remains ; "  but  this  cannot  be 
urged  against  a  bona  fide  person  who  has 
acquired  title  and  possession. 

The  analogous  case  also  tells  against 
the  plaintiffs.  That  is  the  case  of  a  con- 
tract induced  by  fraud  which  is  voidable 
or  defeasible  at  the  instance  of  the  person 
who  has  been  defrauded;  but  where 
before  he  has  discovered  the  fraud  the 
person  who  has  obtained  the  property  has 
parted  with  the  property,  the  subject  of 
the  contract,  to  a  bona  fide  purchaser,  in 
such  a  case  the  purchaser  can  hold  the 
property  against  the  person  who  has  been 
defrauded.    On  both  these  grounds  I 


(1)  44  Law  J.  Bap.  Q.B.  169 ;  Law  Rep.  7  E. 
(L  App.4W.7J7 

(2)  1  Com.  B.  Rep.  673 ;  14  Law  J.  Rep.  CP. 


219. 

(8)  47  Law  J.  Rep.  Q.B.  481 ;  Law  Rep.  8 
App.  Cm.  46tS 
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think  that  this  case  mast  be  decided 
against  the  appellants;  bat  especially 
because  this  action  is  only  maintainable 
in  respect  of  property. 

Bagqallay,  L.J. — I  am  of  the  same 
opinion,  and  I  am  inclined  to  go  farther, 
and  to  say  with  the  Lord  Chief  Justice, 
that  "it  may  be  doubted  whether  the 
right  of  the  pledgees  was  not  limited  to 
the  possession  and  custody  of  the  goods 
so  as  to  secure  to  them  the  knowledge  of 
any  sale  which  the  owners  might  be  able 
to  make,  and  so  to  afford  them  the 
opportunity  of  insisting  on  the  price 
being  handed  over  to  them  as  soon  as 
paid." 

Thbsiqkr,  L.J. — I  am  of  the  same 
opinion. 

Judgment  affirmed. 


Soli citors —  Gregory  &  Rowcliffes  &  Co.,  agents 
for  Stone  &  Fletcher,  Liverpool,  for  plaintiffs ; 
Field,  Roacoe  &  Co.,  agenta  for  Bate  son  &  Co., 
Liverpool,  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.  1 

Feb.  27.  J  SMITH  tf.MOMAN. 

Administration  —  Judgment  Creditor — 
Priority — Judicature  Act,  1875,  s.  10. 

The  rule  by  which  a  judgment  creditor 
of  a  testator  is  entitled  to  priority  over 
simple  contract  creditors  in  the  adminis- 
tration of  the  assets  of  the  testator  under  an 
administration  decree  is  not  affected  by 
section  10  of  the  Judicature  Act,  1875, 
which  provides  that  in  such  administration 
of  assets  the  same  rules  shall  prevail  as  to 
the  respective  rights  of  secured  and  un- 
seured  creditors  as  may  be  in  force  under 
the  law  of  bankruptcy  with  respect  to  bank- 
rupts' estates. 

The  plaintiff  filed  a  plaint  in  the  County 
Court  of  Glamorganshire,  holden  at  Mer- 
thyr  Tydfil,  against  the  defendant,  the 
executor  of  the  will  of  Bees  Morgan, 
deceased,  for  the  administration  of  the 


estate  of  the  said  testator  under  the 
direction  of  the  Court,  and  on  the  12th 
of  December,  1876,  a  decree  for  the 
administration  was  made.  Before  that 
date,  namely,  on  the  6th  of  December, 
1876,  one  John  Matbew  Thomas  obtained 
a  judgment  for  332.  14a.  against  the  de- 
fendant as  such  executor,  for  a  debt  due 
to  him  from  the  testator.  Such  judg- 
ment had  not  been  registered  nor  had 
execution  issued  thereon,  the  assets  of 
the  estate  being  in  the  hands  of  a  re- 
ceiver of  the  County  Court,  appointed 
on  the  15th  of  November,  1876.  On  the 
22nd  of  July,  1879,  the  Judge  of  the 
County  Court,  npon  the  application  of 
the  said  J.  M.  Thomas,  made  an  order 
that  he  was  entitled  to  the  said  judgment 
sum  of  382.  14*.,  and  ordered  the  same 
to  be  paid  to  him  out  of  the  fund  in 
Court.  The  defendant  thereupon  came 
to  this  Division  of  the  High  Court  and 
obtained  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  said  order  of  the 
County  Court  Judge  should  not  be  set 
aside  on  the  ground  that  J.  M.  Thomas 
had  no  priority  and  was  not  a  secured 
creditor.   Against  the  role 

Finlay  now  shewed  cause. — Before  the 
Judicature  Acts,  1873  and  1875,  priority 
was  given  to  a  judgment  creditor  over 
the  other  creditors  of  an  intestate  in  the 
administration  of  the  assets  if  such  cre- 
ditor had  obtained  his  judgment  as  he  did 
here  before  the  decree  was  made  for  the 
administration — Jennings  v.  Eigby  (1) 
and  Williams  v.  Williams  (2).  Then  has 
that  been  altered  by  the  Judicature  Acts  P 
Section  25,  sub-section  1,  of  the  Judicature 
Act,  1853,  provided  for  the  administra- 
tion of  the  assets  of  insolvent  estates. 
That  sub-section  was  repealed  by  section 
10  of  the  Judicature  Aot,  1875,  which 
enacts  that  in  the  administration  by  the 
Court  of  such  assets  "  the  same  rules 
shall  prevail  and  be  observed  as  to  the 
respective  rights  of  secured  and  unse- 
cured creditors  and  as  to  debts  and  lia- 
bilities proveable,  and  as  to  the  valuation 
of  annuities,"  Ac.,  "  as  may  be  in  force  for 

(1)  83  Beav.  198 ;  38  Law  J.  Jfep.  Chanc  149. 

(2)  42  Lav  J.  Rep.  Chanc.  168 ;  Law  Bep.  14 

Eq.  270. 
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Smith  t.  Morgan,  CJ>. 
the  time  being  under  the  law  of  bank- 
ruptcy  with  respect  to  the  estates  of  per- 
sons adjudged  bankrupt."  There  is 
nothing  in  that  provision  to  affect  the 
rule  previously  prevailing  as  to  the  right 
of  priority.  The  judgment  creditor  is 
not  a  secured  creditor  but  he  is  a  pre- 
ferred creditor. 

He  was  then  stopped,  and  the  Court 
called  on 

James  P.  Aspinall  to  support  the  rule. 
— It  is  now  admitted  that  a  judgment 
creditor  is  not  a  secured  oreditor.  Then 
the  effect  of  section  10  of  the  Judicature 
Act,  1875,  is  to  do  away  with  any  priority 
except  in  the  case  of  a  creditor  who  is  a 
secured  creditor  within  the  meaning  of 
that  section.  The  section  expressly  states 
that  it  is  to  apply  not  only  to  the  adminis- 
tration of  the  assets  of  deceased  persons, 
but  to  the  winding  up  of  insolvent  com- 
panies under  the  Companies  Acts,  and 
the  case  of  Be  Stanhope  Silkstone  Col- 
lieries Company  (3)  shews  that  if  a  cre- 
ditor has  not  obtained  anything  more 
than  a  judgment  against  the  company  he 
has  no  privilege  in  the  winding  np  of  the 
company,  and  mnst  take  his  share  only 
with  the  other  creditors.  The  case  of 
In  re  Watt ;  ez  parte  Joselyne  (4)  is  one  in 
which  the  judgment  creditor  obtained  a 
garnishee  order  and  so  became  a  secured 
creditor. 

Pee  Curiam  (5).— The  rule  of  law  as 
to  the  priority  of  a  judgment  creditor 
exists  as  it  did  before  the  Judicature  Act, 
1875,  and  the  County  Court  Judge  was 
right  in  holding  that  the  judgment  cre- 
ditor in  this  case  had  priority. 

Rule  discharged. 

Solicitor*— Hacon  &  Turner,  for  plaintiff;  Ulli- 
thorne,  Currey  &  Co.,  agents  for  Simons  & 
Plevs,  Merthyr  Tjrdvil,  for  defendant. 


(3)  48  Lav  J.  Rep.  Chanc.  409 ;  Lav  Rep.  11 
Ch.  D.  160. 

(4)  47  Law  J.  Rep.  Bankr.  91 ;  Law  Rep.  8 
Ch.  D.  327. 

(6)  Lord  Coleridge,  C.J. ;  and  Iindley,  J. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.      1  BENNETT   V.    LORD    BURT  AND 

Feb.  23.  j  others. 

Practice — Test  Action — Staying  several 
Actions  on  the  application  of  the  Plaintiff 
until  one  has  been  tried. 

Where  several  plaintiffs  have  brought 
separate  actions  against  the  same  defend- 
ant raising  a  point  in  dispute  common  to 
all  the  actions,  it  is  competent  for  a  Court 
or  Judge  on  the  application  of  one  of  such 
plaintiffs  to  order  a  stay  of  proceedings  in 
all  such  actions  but  one  until  such  one  has 
been  tried,  upon  the  plaintiffs  in  all  the 
actions  undertaking  that  the  action  so 
allowed  to  proceed  shall  be  treated  as  a  test 
action.  The  making  of  such  order  and  the 
terms  in  which  it  is  made  are  in  the  dis- 
cretion of  such  Court  or  Judge. 

This  was  one  of  thirty-eight  actions 
brought  by  various  plaintiffs,  who  were 
persons  who  bad  deposited  moneys  for 
investment  by  a  company  called  the 
"  Colonial  Trusts  Corporation,  Limited," 
of  which  the  defendants  wero  directors. 
The  writ  in  each  of  these  actions  was  in- 
dorsed for  a  claim  for  the  sum  therein 
specified  as  money  received  by  the  de- 
fendants to  the  use  of  the  plaintiffs.  In 
one  of  these  actions,  namely,  the  action 
of  Hull  v.  Bury  and  Others,  a  statement 
of  claim  had  been  delivered.  In  that 
statement  the  plaintiff  alleged  that  the 
defendants  were  directors  of  the  Colonial 
Trusts  Corporation,  Limited,  a  company 
incorporated  undor  the  Companies  Act, 
1862,  for  the  purpose  inter  alia  of  the 
investment  of  money  on  account  of  and 
as  trustees  and  agents  for  the  persons 
investing  money  through  the  agency  of 
the  said  corporation;  that  during  and 
since  1859  the  said  corporation  received 
from  the  plaintiff  sums  of  money,  which 
were  handed  by  the  plaintiff  to  the  de- 
fendants and  others  as  directors  of  the 
said  corporation  and  agents  and  trustees 
for  the  plaintiff  for  investment  upon  the 
plaintiff's  account,  and  upon  the  terms 
that  the  moneys  so  invested,  which  should 
be  repaid,  should  be  invested  on  similar 
securities  or  accounted  for  and  paid  to 
the  plaintiff;  that  the  said  moneys  were 
invested  by  the  said  corporation  on  ac- 
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count  of  the  plaintiff,  and  that  ont  of  the 
said  moneys  or  the  moneys  received  by 
the  said  corporation,  on  repayment  of  the 
investments,  or  some  of  them,  the  said 
corporation,  as  the  agents  and  trustees  of 
the  plaintiff,  during  the  years  therein 
specified,  advanced  divers  snms  on  mort- 
gage and  inter  alia  snms,  amounting  to 
6,9462.  0«.  'id.,  on  mortgage  of  certain 
lands  specified  in  seventeen  different 
deeds  of  mortgage.  The  statement  of 
claim  set  out  the  particulars  of  each  of 
these  mortgages,  and  it  alleged  that  in 
the  case  of  several  of  these  mortgages  the 
defendants  applied  to  the  mortgagors  for 
repayment  of  the  principal  money  before 
such  repayment  had  become  due,  and 
that  in  the  case  of  the  other  mortgages 
the  defendants  also  applied  to  the  mort- 
gagors for  repayment  of  the  principal 
Bnms,  and  that  in  both  cases  the  principal 
sums  were,  on  the  faith  of  representations 
stated  to  have  been  made  by  the  defend- 
ants that  they  were  agents  of  the  plain- 
tiff to  receive  such  sums  on  account  of 
the  plaintiff,  and  in  the  belief  on  the  part 
of  the  mortgagors  that  the  defendants 
had  the  plaintiff's  authority  to  receive 
such  payment,  paid  by  the  said  mort- 
gagors to  the  defendants.  The  statement 
negatived  the  authority  from  the  plain- 
tiff to  the  defendants  to  receive  such  pay- 
ment, and  it  alleged  that  the  defendants 
having  so  obtained  possession  of  the  said 
moneys  concealed  this  from  the  plaintiff, 
and  did  not  pay  or  account  for  the  same 
or  any  part  thereof  to  the  plaintiff,  and 
retained  and  appropriated  the  said  moneys 
to  their  own  use,  and  permitted  them  to 
be  employed  for  the  purposes  of  private 
trade  and  speculation  without  the  know- 
ledge or  sanction  of  the  plaintiff. 

On  the  Oth  of  February,  1880,  Field,  J., 
on  the  application  of  the  plaintiff,  made 
an  order,  ordering  that  all  further  pro- 
ceedings in  this  action,  namely,  Bennett 
v.  Bury  and  0 there,  and  in  all  the  other 
thirty-six  action?,  should  be  stayed  until 
after  the  trial  of  the  said  action  of  Hull  v. 
Bury  and  Others.  The  rest  of  the  said 
order  was  as  follows:  "And  I  further 
order  that  the  time  for  delivering  the 
statements  of  claim  shall  be  enlarged 
until  after  judgment  shall  have  been  given 
in  the  action  of  Hull  v.  Bury  and  Others, 


the  plaintiffs  in  all  the  actions  respectively 
undertaking  that  the  action  of  Hull  v. 
Bury  and  Others  be  treated  as  a  test 
action  and  decisive  of  their  respective 
rights,  unless  it  should  appear  to  the 
Court  that  the  said  test  action  had  failed 
to  be  a  real  trial  of  the  matter  in  issue 
therein,  in  which  case  the  plaintiffs  under- 
take to  be  bound  by  any  order  that  the 
Court  may  think  fit  to  make.  The  de- 
fendants to  be  at  liberty  to  require  the 
plaintiffs  to  proceed  with  their  respective 
actions  if  dissatisfied  with  the  result  of 
the  test  action.  The  plaintiffs  respectively 
to  deliver  within  ten  days  particulars  of 
their  claim,  and  of  the  mode  in  which 
the  amounts  sought  to  be  recovered  are 
alleged  to  have  been  employed  by  the 
defendants.  The  defendants  to  be  at 
liberty  to  apply  for  an  order  that  any  of 
the  said  actions  shall  be  forthwith  pro- 
ceeded with  upon  satisfying  the  Court  or 
a  Judge  that  there  is  a  special  ground 
of  defence  not  raised  in  the  test  action." 
From  this  order  Lord  Bury  and  Hugh 
Edmonstone  Montgomerie,  who  were  two 
of  the  defendants  in  all  the  actions, 
appealed. 

Herschell  and  Reginald  Brown,  argued 
for  the  defendant  Montgomerie,  and 

Luniley  Smith,  for  the  defendant  Lord 
Bury. 

They  contended  that  the  said  order 
should  be  set  aside  or  varied — that  such 
an  order  like  this  had  only  been  made  on 
the  application  of  the  defendants,  but 
never  on  the  application  of  the  plaintiffs, 
except  in  the  case  of  Amos  v.  Ghadwick 
(1),  which  was  a  different  case  from  the 
present,  as  there  one  action  would  decide 
the  others,  and  might,  therefore,  properly 
be  a  test  action,  whereas  here  the  ques- 
tion in  all  the  actions  would  not  be  the 
same;  also  that  the  plaintiffs  had  no 
right  to  keep  a  number  of  actions  sus- 
pended over  the  defendants  for  an  in- 
definite time  without  the  consent  of  the 
defendants,  and  that,  at  all  events,  no 
such  order  should  be  made  until  the 
pleadings  had  been  completed  in  all  the 
actions. 

(1)  Law  Rep.  4  Chanc.  Dir.  869  ;  and  on  ap- 
peal, 47  Law  J.  Rep.  Chant  871 ;  Law  Rep.  9 
Ch.  D.  469. 
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Butt  and  /.  0.  Malhew  appeared  for  the 
plaintiff,  bnt  were  not  heard. 

Loed  Colkridgk,  C.J. — I  am  of  opinion 
that  this  order  of  my  brother  Field  is 
oorrect,  and  should  be  affirmed.    The  ap- 
plication is  an  application  on  the  part  of 
certain  defendants  to  rescind  an  order  of 
my  brother  Field  to  stay  the  proceedings 
in  thirty-seven   actions    against  these 
defendants  nnder  these  circumstances. 
There  are  thirty-eight  plaintiffs,  who  are 
persons  who  deposited  with  the  corpora- 
tion, of  whom  the  defendants  are  di- 
rectors, certain  sums  of  money,  to  be 
invested  by  the  corporation  in  colonial  or 
other  securities,  and  the  charge  against 
the  defendants,  as  I  understand  it,  is, 
that  they  being  directors  of  the  company, 
received    from  these  depositors  various 
sums  of  money,  and  have,  in  the  first 
instance,  invested  them  on  mortgage,  and 
then,  by  demand  from  the  mortgagors, 
received  the  money  from  the  mortgagors 
and  applied  the  sums  so  got  not  in  a 
manner   in  which,   as  directors,  they 
should  have  applied  them,  for  the  pur- 
poses of  the  corporation,  nor  according  to 
the  terms  arrived  at  between  the  deposi- 
tors and  the  corporation,  but  have,  in 
plain  terms,  put  such  money  into  their 
pockets,  and  used  it  for  their  own  benefit. 
I  say  not  for  a  moment  whether  that 
charge  is  capable  of  being  made  out  in 
any  one  of  the  instances,  bnt  that  is  the 
charge,  and  it  is  manifest  that  that  charge 
is  the  same  charge  in  the  thirty-eight 
actions.    It  is  quite  true,  as  Mr.  Herschell 
properly  observed,  that  it  is  very  likely 
the  incidents  of  proof  and  the  details  of 
the  evidence  in  the  several  cases,  will  vary 
to  some  extent    To  some  extent  they 
must  vary,  because  the  plaintiffs  are  dif- 
ferent, and  the  sums  of  money  sought  to 
be  recovered  are  not  identical.    But  the 
gist  of  the  actions  is  the  same  in  all 
and  the  conduct  and  fraud  charged 
in  all  the  actions  are  the  same.  Then, 
what  is  suggested  here  is  this,  the  defend- 
ants   having   the   thirty-eight  actions 
brought  against  them  at  the  suit  of 
thirty-eight  plaintiffs,  who  say  they  have 
been  defrauded,  are  entitled  in  effect  to 
have  the  thirty-eight  actions  all  tried 
together,  because  it  is  said  a  defendant  is 


MICHAELMAS  1879  to  MICHAELMAS  1880. 


413 


not  against  bis  will  to  have  the  trial  of 
thirty-seven  actions  postponed  indefi- 
nitely, while  one  is  being  tried.  Now 
the  order  of  my  brother  Field  is  an 
order  staying  all  the  actions  until  one  of 
them  is  tried,  if  the  plaintiffs,  not  the 
defendants,  agreed  that  the  action  so 
allowed  to  proceed  be  treated  as  a  test 
action,  and  if  on  the  trial  of  the  case 
in  any  of  the  other  actions  it  should  ap- 
pear that  the  issues  were  different,  or  that 
the  points  decided  and  determined  by  the 
action  then  proceeding  were  not  test 
points  in  the  other  actions,  the  defendants 
should  have  liberty  to  defend  and  to  treat 
the  action  as  not  a  test  action. 

Two  objections  have  been  made  to  this 
order.  First,  it  is  said  that  this  is  a  per- 
fectly new  order,  and  is  in  effect  an 
attempt  to  consolidate  at  the  suit  of  the 
plaintiff  and  not  at  the  suit  of  the  defen- 
dants, and  that  there  is  no  power  to  do 
this.  That  objection  seems  to  be  an- 
swered by  the  case  of  Amos  v.  Chadwick 
( 1 ),  in  which,  under  circumstances  though 
not  precisely  the  same  yet  not  very  unlike 
the  present,  Malins,  V.C.,  made  an  order 
suspending  seventy-seven  actions  while 
one  action  was  tried.  In  that  case  the 
Vice- Chancellor  does  not  say  that  the 
seventy-seven  writs  should  not  have  been 
issued,  but  he  seems  to  say  that  they 
should  not  have  been  issued  without  an 
offer  to  try  one  of  the  actions  as  a  test 
action.  If  that  offer  had  been  accepted 
by  the  other  side,  Malins,  Y.C.,  seems  to 
have  thought  that  that  would  have  been 
a  shorter  and  less  expensive  process.  It 
is  not  suggested  that  that  ought  to  have 
been  done  here,  but  the  argument  is  that 
none  of  these  actions  ought  to  be  treated 
as  a  test  action. 

The  decision  of  the  Vice- Chancellor 
clearly  shews  that  he  was  of  opinion  that 
by  the  general  power  that  the  Court  has 
to  prevent  its  procedure  from  being  abused 
and  made  oppressive  instead  of  being 
conducted  in  the  interests  and  for  the 
convenience  of  the  suitors,  he  had  power 
to  make  the  order,  and  he  accordingly 
made  it. 

The  plaintiff  in  that  case  who  was 
allowed  to  proceed  in  the  one  action  never 
proceeded  with  it,  and  there  was  then  an 
application   to  the  Vice- Chancellor  to 
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allow  another  plaintiff  to  go  on,  because 
the  object  of  the  order  had  failed  since 
tne  action  had  never  been  tried  as  a  test 
action,  and  the  Vice- Chancellor  made  the 
order  asked  for,  and  that  second  order 
came  on  appeal  before  the  Court  of  Ap- 
peal; and  the  Court  of  Appeal,  consist- 
ing of  the  Master  of  the  Rolls,  Lord 
Justice  Brett  and  Lord  Justice  Cotton, 
affirmed  the  order  of  Vice- Chancellor 
Malins.  Not  only  did  the  Court  of  Ap- 
peal not  doubt  the  Vice- Chancellor's 
power  to  make  the  order,  but  it  expressly 
approved  of  the  order  which  had  been 
made.  It  is  quite  plain  therefore  that 
there  is  power  to  make  the  order,  and  the 
question  is  only  one  of  discretion  ;  and  if 
ever  there  was  a  case  in  which  it  was 
right  and  proper  as  a  matter  of  discretion 
that  the  power  should  be  exercised  it  is 
this  case,  in  which  there  are  a  great  num- 
ber of  persons  who  have  been  treated 
substantially  in  the  same  way. 

Then  there  is  this  further  point.  It  is 
said  by  Mr.  Hersnhell  that  the  defendants 
have  a  right  to  have  all  the  actions  going 
on.  He  is  not  correct  about  that,  because 
Order  XXIX.  deals  with  this  very  sort 
of  case,  and  the  first  rule  of  that  Order  in 
express  terras  does  not  give  the  defendant 
a  right  to  force  a  plaintiff  on,  but  gives 
him  a  right  to  go  to  a  Judge  and  ask  a 
Judge  to  dismiss  the  action  for  want  of 
prosecution  if  after  the  time  limited  for 
the  delivery  of  the  statement  of  claim  the 
plaintiff  does  not  deliver  the  statement  of 
claim.  Now,  does  anybody  suggest,  under 
the  circumstances  of  this  case,  that  any 
Judge  at  chambers  would  dismiss  for 
want  of  prosecution  thirty-seven  actions 
while  one  of  those  actions  was  going  on 
honestly  to  be  tried  to  the  end  P  I  can- 
not conceive  that  any  Judge  at  chambers 
would  listen  to  such  an  application  for  a 
moment.  If  that  is  so,  that  disposes  of 
the  only  point  there  is  in  Mr.  Herschell's 
favour,  because  if  the  defendants  would 
not  get  that,  how  are  they  hurt  by  the 
order  of  my  brother  Field?  I  think, 
therefore,  upon  the  reason  of  the  thing, 
and  upon  the  authority  of  Amos  v. 
Ghadioick  (1),  that  the  order  of  my 
brother  Field  is  perfectly  proper,  and 
that  it  ought  to  be  affirmed.  Then  the 
only  other  matter  as  to  which  I  have 


doubted  is  whether  the  action,  before 
being  stopped,  should  go  on  so  far  as 
pleading  is  concerned ;  but  it  seems  to 
me,  however,  that  substantially  my 
brother  Field  has  ordered  all  that  need  be 
in  the  matter.  He  has  ordered  that  in 
the  thirty-seven  actions  the  plaintiffs 
should  give  particulars  of  their  claims, 
and  more  than  that,  for  he  has  ordered 
particulars  of  "  the  mode  in  which  the 
amounts  sought  to  be  recovered  are  al- 
leged to  have  been  employed  by  the 
defendants."  Therefore  it  seems  to  me 
that  my  brother  Field's  order  provides 
substantially  for  all  that  which  otherwise 
the  defendants  might  complain  of  ;  and  I 
think  therefore  that  the  appeal  should  be 
dismissed,  and  with  costs. 

Likdlet,  J. — I  am  of  the  same  opinion. 
The  first  thing  that  strikes  one  is  this, 
whether  there  has  been  on  the  part  of  the 
plaintiffs  an  abuse  of  the  procedure  of  the 
Court  in  instituting  a  number  of  actions 
for  an  object  which  is  more  or  less  a  com- 
mon object.  If  one  could  see  that  there 
had  been  an  abuse  of  the  procedure,  one 
would  easily  see  one's  way  to  stop  it  in 
one  way  or  the  other.  But  I  do  not 
think  that  that  can  be  said  to  be  the  case 
here.  The  obvious  reasons  for  having  a 
multiplicity  of  these  actions  are  two :  one 
is  to  save  any  question  about  the  Statute 
of  Limitations,  and  the  other  would  be  to 
save  an  equally  nice  question  as  to  whether 
an  action  by  one  on  behalf  of  himself  and 
others  would  lie  in  an  action  of  this  de- 
scription. I  know  the  authorities  on  that 
point  are  rather  fine,  and  it  is  in  order  to 
avoid  any  difficulty  as  to  that  that  these 
several  plaintiffs  have  commenced  sepa- 
rate actions.  That  exposes  the  defendants 
to  an  enormous  amount  of  costs  if  all  the 
actions  were  pressed  on  against  them. 
That  would  be  very  oppressive.  But  the 
defendants  who  are  appealing  against  the 
order  of  my  brother  Field  do  not  object 
to  their  being  pressed  on;  they  rather 
wish  that  they  should  be,  and  they  are 
appealing  from  an  order  which  prevents 
that  oppression.  Then  in  what  respect 
are  they  hurt,  or  does  the  order  which  has 
been  made  grieve  them  ?  No  hurt  is 
suggested  except  that  they  hare  these 
thirty-seven  actions  hanging  over  their 
heads.   But  how  can  they  prevent  that  ? 
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They  can  only  prevent  it  by  going  to  a 
Judge  at  chambers  and  getting  the  actions 
dismissed  for  want  of  prosecntion ;  but, 
as  my  Lord  has  pointed  out,  one  cannot 
believe  that  any  Judge  at  chambers  in  a 
case  of  this  kind  would  drive  all  the 

Plaintiffs  to  go  on  with  their  actions, 
'he  defendants  practically  therefore  can- 
not get  rid  of  the  thirty-seven  actions, 
and  in  that  respect  therefore  they  are  no 
worse  off. 

Then  as  regards  the  power  to  make  this 
order,  the  case  of  Amos  v.  Ghadwick  (1) 
would  shew  that  the  Court  possesses  it ; 
and  I  should  have  thought,  apart  from 
that  authority,  that  it  would  follow  from 
the  general  principle  enabling  the  Court 
to  prevent  abuse  of  its  procedure  that  the 
Court  would  have  had  such  power.  But 
we  need  not  discuss  it,  because  Vice- 
Chancellor  Malins  has  acted  on  the 
supposition  that  there  is  the  power,  and 
the  Court  of  Appeal  has  affirmed  what  he 
did.  It  comes  therefore  to  a  matter  of 
discretion  on  the  part  of  the  Judge  in 
making  the  order,  and  it  seems  to  me  that 
my  brother  Field  exercised  the  discretion 
properly  in  this  case,  and  that  therefore 
this  appeal  should  be  dismissed  with 
costs. 

Appeal  dismissed. 


Solicitors — Markby,  Stewart  &  Co.,  for  plaintiff ; 
White,  Borrett  &  White,  and  Linklater  &  Co., 
for  defendant. 
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Bankruptcy  —  Bankruptcy  Act,  1869 
(32  &-  33  Vict.  c.  71),  s.  95— Execution 
Creditor— Title  of  Trustee— Notice  of  Act 
of  Batikruptcy. 

Notice  that  a  petition  in  bankruptcy  has 
been  filed  is  notice  of  an  act  of  bankruptcy, 
since  such  petition  must  be  founded  on  an 
act  of  bankruptcy. 

On  the  7th  of  May,  1879,  after  seizure 
under  an  execution  by  a  judgment  credi- 
tor, but  before  sale,  such  creditor  received  a 
letter  from  the  solicitor  for  the  execution 
debtor,  giving  him  notice  that  a  petition  in 
bankruptcy  had  on  the  1st  of  May  in  the 
same  year  been  filed  in  a  certain  County 
Court  by  A.B.  against  the  execution  debtor. 
The  debtor  haviny  been  afterwards  adjudged 
bankrupt  on  such  petition  : — 

Held,  that  this  letter  was  sufficient  notice 
of  an  act  of  bankruptcy  committed  by  the 
bankrupt  within  the  meaning  of  section  95 
of  the  Bankruptcy  Act,  1869  (32  £  33 
Vict.  c.  71),  to  deprive  the  execution  credi- 
tor of  the  protection  of  that  section. 

This  was  a  Special  Case,  in  which  the 
question  was,  whether  the  defendant,  who 
was  the  execution  creditor  of  one  Lord 
Charles  John  Innes  Ker,  a  bankrupt,  of 
whom  the  plaintiff  was  trustee  in  bank- 
ruptcy, had  had  notice  of  an  act  of  bank- 
ruptcy committed  by  the  said  execution 
debtor  before  the  sale  under  such  exe- 
cution. The  following  are  the  material 
facts: — 

On  the  81st  of  Maroh,  1879,  the  said 
Lord  Charles  John  Innes  Ker  committed 
an  act  of  bankruptcy  by  having  neglected 
to  pay  or  secure  the  sum  mentioned  in  a 
debtor's  summons  issued  out  of  the 
County  Court  of  Berks,  holden  at  Wind- 
sor, at  the  suit  of  two  of  his  creditors, 
Walter  Thornhill  and  Henry  Nimrod 
Whitaker. 

On  the  1st  of  March,  1879,  the  de- 
fendant brought  his  action  against  the 
said  Lord  Charles  John  Innes  Ker,  to 
recover  the  sum  of  988Z.  4».  &d.,  due  on 
a  promissory  note,  and  on  the  16th  of 
April  in  that  year  judgment  was  signed 
in  suoh  action,  and  a  writ  of  fi  fa.  waa 
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issued  and  lodged  with  the  sheriff  of 
Berks,  to  levy  the  amount  of  the  debt, 
and  on  the  next  day  the  sheriff  seized 
certain  horses  and  other  property  of  the 
said  execution  debtor.  A  claim  was  made 
to  what  had  been  so  seized  by  one  Hud- 
son, on  which  the  sheriff  issued  an  inter- 
pleader summons,  and  after  several  ad- 
journments at  the  instance  of  the  claimant, 
the  Master  made  an  order  on  the  2nd  of 
May,  1879,  barring  the  claim  with  costs. 
The  claimant  served  a  summons,  appeal- 
ing from  such  order,  and  this  appeal 
summons  was  dismissed  on  the  5th  of 
May. 

On  the  1st  of  May  the  said  Walter 
Thornhill  and  Henry  Nimrod  Whitaker 
filed  a  petition  in  bankruptcy  against  the 
said  execution  debtor,  the  act  of  bank- 
ruptcy alleged  being  that  which  the  said 
debtor  had  committed  on  the  preceding 
31st  of  March,  as  above  mentioned. 

On  the  6th  of  May,  1879,  Mr.  Powell, 
the  solicitor  for  the  said  execution  debtor, 
posted  to  the  defendant,  the  execution 
creditor,  and  to  the  said  sheriff  and  his 
officer,  a  notice,  which  was  received  by 
them  respectively  on  the  next  day,  and 
of  which  the  following  is  a  copy : — 

"  18  Old  Burlington  Street, 
London,  W.,  6th  May,  1879. 

"  In  the  High  Court  of  Justice. 
"  Common  Pleas  Division. 

"  Dicker  v.  Lord  C.  J.  Innes  Ker. 
"  Take  notice,  that  a  petition  in  bank- 
ruptcy was,  on  the  23rd  of  April  last, 
filed  in  the  County  Court  of  Berks, 
holden  at  Windsor,  by  John  Bigby  and 
Thomas  Gnlliok,  against  the  above-named 
debtor,  and  the  hearing  thereof  is  fixed 
for  the  10th  of  May  instant,  at  11  a.m. 
And  take  notice,  that  a  second  petition  in 
bankruptcy  was,  on  the  1st  day  of  May 
instant,  also  filed  in  the  last-mentioned 
Court,  by  Walter  Thornhill  and  Henry 
Nimrod  Whitaker,  and  that  the  hearing 
thereof  is  appointed  for  the  17th  of  May 
instant,  at  11,  also  at  the  said  County 
Court  at  Windsor. 

"  Yours,  &c., 

"  Thos.  A.  G.  Powell, 
"  Solicitor  for  the  said  Lord 
Charles  J.  I.  Ker." 

After  the  receipt  of  this  notice,  the 


said  sheriff,  by  the  direction  of  the  said 
execution  creditor,  caused  the  property 
he  had  so  seized  to  be  sold  ;  but  in  con- 
sequence of  such  notice,  the  said  sheriff 
refused  to  part  with  the  proceeds  of  the 
sale  until  it  should  be  determined  who 
was  entitled  thereto.  The  said  execu- 
tion debtor,  up  to  the  date  of  the  service 
of  the  said  notice,  had  no  notice  or  know- 
ledge whatever  of  any  act  of  bankruptcy 
having  been  committed  by  the  said  exe- 
cution debtor,  and  he  never  at  any  time 
after  that  date  and  previously  to  the  said 
sale  had  any  notice  of  any  act  of  bank- 
ruptcy by  the  said  debtor,  save  in  so  far 
as  he  was  affected  with  notice  by  the 
receipt  of  the  said  notice  of  the  oth  of 
May,  1879. 

On  the  21st  of  June,  1879,  the  said  exe- 
cution debtor  was  adjudicated  bankrupt 
on  the  said  petition  of  the  said  Walter 
Thornhill  and  Henry  Nimrod  Whitaker, 
and  on  the  12th  of  July  the  plaintiff  was 
duly  appointed  trustee  in  bankruptcy. 

Afterwards  the  balance  of  the  proceeds 
of  the  sale  by  the  sheriff,  after  deducting 
possession  money  and  costs  of  interpleader, 
was  paid  into  Court,  pursuant  to  an  order 
of  Field,  J.,  to  abide  the  event  of  a 
Special  Case,  in  which  the  question  for 
the  Court  was,  whether,  under  the  above 
circumstances,  the  plaintiff  as  such  trus- 
tee or  the  defendant  as  such  execution 
creditor,  was  entitled  to  the  money  so 
paid  into  Court. 

Qraham,  for  the  plaintiff. — The  plain- 
tiff, as  trustee  in  bankruptcy  of  the  said 
Lord  Charles  Ker,  is  entitled  to  this 
money.  The  act  of  bankruptcy  being 
on  the  31st  of  March,  1879,  was  prior 
to  the  sale  under  the  execution,  and 
therefore  the  plaintiff  is  clearly  entitled, 
unless  the  sale  be  a  protected  transac- 
tion within  the  meaning  of  sub-section  3 
of  section  95  of  the  Bankruptcy  Act, 
1869  (32  &  33  Vict.  c.  71),  which  pro- 
tects "  any  execution  or  attachment 
against  the  goods  of  any  bankrupt  exe- 
cuted in  good  faith  by  seizure  and  sale 
before  the  date  of  the  order  of  adjudica- 
tion, if  the  person  on  whose  account 
such  execution  or  attachment  was  issued 
had  not  at  the  time  of  the  same  being 
executed  by  seizure  and  sale,  notice  of 
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any  act  of  bankruptcy  committed  by  the 
bankrupt,  and  available  against  him  for 
adjudication."   The  question,  therefore, 
is,  whether  the  letter  of  the  6th  of  May 
from  the  solicitor  for  the  said  Lord 
Charles  Ker  to  the  defendant  was  a  no- 
tice of  an  act  of  bankruptcy  within  the 
meaning  of  this  enactment.   It  gave  him 
notice  that  a  petition  in  bankruptcy  had 
been  filed  by  Thornhill  and  Whifcaker  in 
the  Windsor  County  Court  against  the  said 
Lord  Charles  Ker,  and  it  was  upon  that 
petition  the  said  debtor  was  afterwards 
adjudged  bankrupt.   That  petition,  if  in- 
spected, would  nave  given  the  present 
defendant  full  information  of  the  act 
of  bankruptcy  which  the  debtor  had 
oommitted.    The  notice  was  therefore 
notioe  of  suoh  act  of  bankruptcy,  and 
took  the  case  out  of  the  protection  clause 
of  the  Bankruptcy  Act.    It  has  been 
held  that  any  communication,  which 
brings  to  the  knowledge  of  a  person 
the  fact  that  an  act  of  bankruptcy  has 
been  committed,  is  sufficient,  and  that 
the  notioe  need  not  specify  any  particu- 
lar act  of  bankruptcy;  but  may  state 
generally  that  an  act  of  bankruptcy  has 
been  oommitted  — ■  Williams   on  Bank- 
ruptcy, 2nd  edit.  p.  275,  Hope  v.  Meek  (1), 
Bird  r.  Bass  (2),  Turner  v.  Eardcastle 
(3),  Udal  v.  Walton  (4).    The  case  of 
Hocking  v.  Acraman  (5)  will  probably  be 
cited  on  behalf  of  the  defendant,  be* 
cause  it  was  there  held  that  notice  that 
a  docket  was  struck  was  not  sufficient ; 
bnt  that  case  was  referred  to  in  Udal  v. 
Walton  (4),  and  Pollock,  C.B.,inthe  course 
of  his  judgment  in  that  last  case,  said, 
"  The  case  of  Hocking  v.  Acraman  (5)  is 
not  at  all  opposed  to  this  view  of  the  case. 
Notioe  of  a  docket  having  been  struck 
merely  informs  the  party  that  another 
person  has  taken  a  certain  step  which  is 
adverse  to  the  debtor.    The  commercial 
world  gather  nothing  from  that  fact,  ex- 

(1)  10  Exch.  Bep.  829 ;  25  L»w  J.  Bep.  Exch. 
11. 

J 2)  6M.&G.  148. 
8)  11  Com.  B.  Bep.  NJS.  688 ;  81  Law  J.  Bep. 

(4)  14  Mee.&  W.  254;  14  Law  J.  Bep.  Ezch. 
262. 

(6)  12  Mee.  &  W.  170;  18  Law  J.  Bep.  Exch. 
84. 

To*.  40.-<4.B.,  CP.  ft  Exck. 


cept  that  some  person  lias  made  a  certain 
affidavit."  There  is  another  case — Evans 
v.  Hattam  (6),  which  may  also  be  cited 
on  behalf  of  the  defendant.  There  the 
letter  stated  to  the  execution  creditor 
that  the  debtor  "  had  made  an  assign- 
ment of  what  goods  he  had,  and  it  was  ar- 
ranged that  his  daughter  should  raise  the 
money,  but  this  we  find  was  never  finally 
arrived  at ; "  and  it  was  held  that  such 
letter  did  not  amount  to  a  notioe  that 
the  debtor  had  committed  an  act  of 
bankruptcy.  That  letter  was  at  least 
equivocal  in  its  meaning.  "It  refers," 
says  Cockburn,  C.  J.,  "  to  an  arrangement 
which  had  been  made  that  his  daughter 
should  raise  money.  It  might  be  that 
the  assignment  was  to  the  daughter  as  a 
security  for  the  advance  of  money  to 
her,  or  it  might  be  that  it  was  for  the 
benefit  of  Bennett;  but  the  letter  is 
quite  consistent  with  the  first  of  these 
two  views,  and  a  stranger  would  so  un- 
derstand it ;  "  and  Lush,  J.,  says,  "  It 
does  not  carry  the  impression  that  the 
assignment  which  had  been  made  was 
for  the  benefit  of  creditors.  A  stranger 
would  rather  understand  that  it  had 
been  made  to  the  daughter,  who,  accord- 
ing to  the  arrangement,  was  to  raise  the 
money  which  was  required."  But  tell- 
ing the  defendant,  as  he  was  told  by  the 
letter  of  the  6th  of  May,  1879,  that  a 
petition  in  bankruptcy  had  been  filed, 
was  notioe  of  an  act  of  bankruptcy,  since 
suoh  petition  could  only  be  founded  on 
an  act  of  bankruptcy.  Moreover,  the 
sale  by  the  defendant  after  the  notioe  he 
had  received,  was  not  executing  the  exe- 
cution in  good  faith  within  the  meaning 
of  the  statate. 

Pitt  Lewis,  for  the  defendant.— The 
letter  relied  on  by  the  plaintiff  was  not 
such  notice  of  an  act  of  bankruptcy  as 
would  deprive  the  execution  creditor  of 
the  protection  given  by  section  95  of  the 
Bankruptcy  Act,  1869.  The  act  of  bank- 
ruptcy must  precede  the  seizure  to  de- 
prive the  execution  creditor  of  his  right 
to  the  proceeds— Ex  parte  Todhnnter  (7), 

(6)  40  Law  J.  Bep.  Q3.  229 ;  Law  Bep.  6 
03.  718. 

(7)  89  Law  J.  Bep.  Bank*  17;  Law  Bep.  10 
Eg.  426. 
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Ex  parte  Sohulte  (8),  and  Edwards  v. 
Scarsbrook  (9).  In  the  present  case  the 
seizure  was  on  the  17th  of  April,  1879, 
and  the  letter  containing  the  notioe  was 
not  received  until  the  7th  of  May,  1879, 
long  after  the  seizure,  and  the  notioe  was 
suoh  that  it  might  well  be  that  the  act 
of  bankruptcy  was  only  committed  the 
day  before,  or  at  all  events  some  time 
after,  the  seizure.  The  95th  section  of 
the  Bankruptcy  Act,  1869,  says  that  the 
execution  shall  be  good  unless  the  execu- 
tion creditor  had,  "at  the  time  of  the 
same  being  executed  by  seizure  and  sale, 
notice  of  any  act  of  bankruptcy  committed 
by  the  bankrupt,  and  available  against 
him  for  adjudication."  Notice  of  a  peti- 
tion in  bankruptcy  is  not  notioe  or  an 
act  of  bankruptcy,  and  cannot  be  substi- 
tuted for  it.  As  said  by  Lord  Abinger 
in  Hocking  v.  Aoraman  (5),  "we  are  to 
consider  whether  we  shall  adhere  to  the 
words  of  the  Act  of  Parliament,  and  con- 
strue it  that  notice  of  an  act  of  bank- 
ruptcy is  the  thing  to  be  shewn,  or 
whether  we  shall  deviate  from  those 
words,  and  substitute  for  them  notioe  of 
a  docket  having  been  struck  I  think  it 
better  to  adhere  to  the  precise  words  of 
the  Act  than  to  substitute  something 
else  in  lieu  of  that  which  the  statute 
requires."  In  the  case  of  a  judgment 
debtor  who  is  a  trader,  the  87th  seotion 
of  the  Bankruptcy  Act,  1869,  makes 
notioe  of  a  bankruptcy  petition  instead 
of  notice  of  an  act  of  bankruptcy  the 
thing  whioh  is  to  defeat  the  execution, 
which  shews  that  the  Legislature  in- 
tended to  draw  a  distinction  in  these  two 
sections  between  notice  of  a  bankruptcy 
petition  and  notice  of  an  act  of  bank- 
ruptcy. The  case  of  Conway  v.  Natt  (10) 
also  shews  that  it  is  not  sufficient  to  give 
notice  of  what  may  probably  result  in  an 
act  of  bankruptcy.  "  It  is  important," 
said  Erie,  J.,  in  that  case,  "that  the 
creditor  should  have  such  information  as 
will  enable  him  to  determine  on  his  right 
at  the  time."  The  notioe,  as  shewn  by 
Evans  v.  HaUam  (6),  should  be  construed 


165. 


Law  Rep.  9  Chanc  A  pp.  409. 

82  Law  J.  Rep.  Q.B.  45. 

I  1  Com.  B.  B*p.  645 ;  14  Ut  J.  Sep.  OP. 


strictly  against  the  person  giving  it,  and 
what  is  only  at  best  an  equivocal  notice 
will  not  do. 

Graham,  in  reply. — It  is  not  necessary 
that  the  notioe  should  state  more  than 
that  the  execution  debtor  had  committed 
an  act  of  bankruptcy,  and  it  is  not  neces- 
sary that  it  should  say  when  such  act 
was  committed.  If  it  should  afterwards 
turn  out  that  the  act  of  bankruptcy  was 
not  prior  to  the  seizure  in  execution  it 
will  not  of  course  affect  the  title  of  the 
execution  creditor,  and  in  that  case  the 
notice  will  have  no  effect. 

Lindliy,  J. — I  am  of  opinion  that  our 
judgment  should  be  for  the  trustee  in 
bankruptcy,  who  is  the  plaintiff  in  this 
case.  The  position  of  the  parties  is  this. 
The  title  of  the  trustee  relates  back  to  a 
date  which  is  anterior  to  that  of  the  de- 
fendant, the  execution  creditor,  for  the 
title  of  the  trustee  relates  back  to  the 
81st  of  March,  1879,  the  date  of  the  act 
of  bankruptcy,  whilst  the  title  of  the 
execation  creditor  relates  back  only  to 
the  17th  of  April,  1879,  the  date  of  the 
seizure.  Prima  facie,  therefore,  the  trustee 
is  entitled,  and  it  lies  on  the  execution 
creditor  to  displace  the  right  of  the 
trustee,  and  to  do  so  he  must,  in  the 
words  of  section  95,  sub-sec.  3  of  the 
Bankruptcy  Act,  1869,  shew  that  his 
execution  was  executed  in  good  faith  by 
seizure  and  sale  before  the  date  of  the 
order  of  adjudication,  and  that  he  had 
not,  at  the  time  of  such  seizure  and  sale, 
"notioe  of  any  act  of  bankruptcy  com- 
mitted by  the  bankrupt  and  available 
against  him  for  adjudication."  Now  as 
regards  the  first  point,  whether  the  exe- 
cution was  executed  in  good  faith,  it 
appears  to  me  that  the  defendant,  the 
execution  creditor,  was  acting  in  good 
faith  by  seizure  and  sale  within  the 
meaning  of  that  seotion,  for  he  was  not 
acting  in  collusion  with  the  execution 
debtor,  and  all  that  can  be  said  as  to 
what  he  did  was  that  he  was  trying  to 
exercise  the  right  the  law  allows  to  an 
execution  creditor  in  the  best  way  ho 
could.  The  real  question  in  this  case 
turns  on  the  point  whether  the  execution 
creditor  had,  before  sale,  notioe  of  an 
act  of  bankruptcy  which  was  available 
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for  adjudication  against  the  execution 
debtor.  Now  before  the  sale  the  execu- 
tion creditor  had  received  notice  that  a 
petition  in  bankruptcy  had  been  filed 
against  the  debtor  by  John  Rigby  and 
Thomas  Gullick,  and  also  that  another 
petition  in  bankruptcy  had  been  filed 
against  the  debtor  byWalter  Thornhill 
and  Henry  Nimrod  Whitaker.  It  has 
been  said  that  such  notice  was  not  notice 
of  an  act  of  bankruptcy.  It  is  true  that 
a  petition  in  bankruptcy  is  not  of  itself 
an  act  of  bankruptcy,  but  it  would  be 
altogether  worthless  without  an  act  of 
bankruptcy  to  support  it,  and  in  my 
opinion  notice  that  such  a  petition  has 
been  filed  is  notice  of  an  act  of  bank- 
ruptcy, for  it  is  a  notice  of  that  which 
necessarily  involves  that  an  act  of  bank- 
ruptcy has  been  committed.  Mr.  Lewis 
has  urged  that  the  notice  ought  to  be  a 
notice  of  such  an  act  of  bankruptcy  as 
would  defeat  the  title  of  the  execution 
creditor.  The  answer  to  that  is  that -no 
such  words  as  these  are  in  the  95th 
section,  but  that  what  that  section  says 
is,  "notice  of  any  act  of  bankruptcy." 
If  the  act  of  bankruptcy  is  one  which 
does  not  override  the  title  of  the  execu- 
tion creditor  it  is  so  much  the  better  for 
him,  and  if  it  does  override  his  title  it  is 
so  much  the  worse  for  him,  bat  it  is  not 
necessary  that  the  notice  should  state 
what  the  act  is  or  when  it  was  com- 
mitted. In  Udal  v.  Walton  (4)  there 
was  no  notice  when  any  of  the  acts  of 
bankruptcy  had  been  committed,  and  the 
notice  was  held  sufficient,  though  it  was 
only  a  general  notice  that  acts  of  bank- 
ruptcy had  been  committed  by  the  debtor. 
Mr.  Lewis  referred  us  to  the  case  of 
Evans  v.  Hallam  (6),  to  shew  that  the 
notice  of  an  act  of  bankruptcy  ought  to 
be  more  precise  than  the  notice  in  the 
present  case.  There  the  notice  was  that 
the  debtor  had  made  an  assignment,  but 
the  notice  was  so  worded  that  I  think 
Lush,  J.,  was  quite  right  in  saying  that 
the  impression  it  would  convey  was  not 
that  the  assignment  was  for  the  benefit 
of  creditors,  but  was  an  assignment  to  the 
debtor's  daughter  to  raise  money  on,  that 
iB  to  say,  in  other  words,  that  it  did  not 
refer  to  any  act  of  bankruptcy.  That 
w»  the  construction  which  the  Court  in 


that  case  put  on  the  letter  which  had 
been  written,  but  the  Court  did  not,  I 
think,  intend  to  overrule  what  was  de- 
cided in  Udal  v.  Walton  (4),  that  a 
general  notice  of  any  act  of  bankruptcy 
is  sufficient.  The  moment  the  execution 
creditor  has  received  notice  that  an  act 
of  bankruptcy  has  been  committed  it  is 
for  him  to  ascertain  or  take  the  risk 
whether  or  not  it  is  an  act  of  bankruptcy 
which  defeats  his  title. 

Lopes,  J. — I  also  think  that  our  judg- 
ment in  this  case  must  be  for  the  trustee 
in  bankruptcy.  The  95th  section  of  the 
Bankruptcy  Act,  1869,  protects  the  exe- 
cution creditor,  unless  before  sale  he  has 
had  notice  of  an  act  of  bankruptcy  com- 
mitted by  the  debtor;  and  the  question 
here  is  whether  the  notice  which  he  re- 
ceived in  this  case  was  a  sufficient  notice 
of  an  act  of  bankruptcy.  The  case  of 
Evans  v.  Hallam  (6)  raised  at  first  some 
difficulty  in  my  mind,  but  when  that 
case  is  examined,  I  think  the  notice  there 
is  more  properly  to  be  looked  at  as  re- 
ferring to  something  which  was  not  an 
act  of  bankruptcy,  and  therefore  it  was 
held  by  the  Court  to  be  too  vagne. 
Can  it,  however,  be  said  in  the  case 
before  us  that  the  notice  was  not  a  notice 
of  an  act  of  bankruptcy  ?  for  a  petition 
in  bankruptcy  must  be  founded  on  an 
act  of  bankruptcy.  I  think  that  this 
case  is  governed  by  that  of  Udal  v. 
Walton  (4),  and  that  judgment  must, 
therefore,  be  for  the  plaintiff. 

Judgment  for  plaintiff. 


Solicitort— T.  A.  G.  Powell,  for  plaintiff;  0.  J. 
Allen,  for  defendant. 


Digitized  by 


Google 


420 


QUEER'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


[N.S. 


1880.  , 
March  5. ' 


"37^  V.  THl  I 
AP"17-    L  WESTERN 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

f  CHAPMAN  V.  THE  GREAT  WE  STERN 
RAILWAY  COMPANY.  THE  SAME 
V.  THE  LONDON  AND  NORTH- 
RAILWAY  COMPANY. 

Railway  Company  —  Bailment  —  Con- 
signment of  Goods  "to  be  left  till  called 
for  " — Destruction  by  Fire  before  Delivery 
— Carriers  or  Warehousemen. 

Certain  goods  were  consigned  by  the  de- 
fendants* railway  to  W.  addressed,  to  the 
plaintiff,  "to  be  left  till  called  for:'  On 
tJieir  arrival  at  W.  they  were  placed  in  the 
station  warehouse,  to  await  their  being 
called  for.  Two  days  afterwards,  without 
default  on  the  part  of  the  defendants,  the 
warehouse  was  burned  down  and  the  plain- 
tiff's goods  were  consumed  by  fire : — Held, 
that  the  goods  were  not,  at  the  time  when 
they  were  destroyed  by  fire,  in  the  custody 
of  the  defendants  as  carriers  but  as  ware- 
housemen, and  that,  consequently,  the 
defendants  were  not  liable  for  a  loss  which 
had  arisen  through  no  default  on  their  part. 

These  were  actions  tried  before  Cock- 
burn,  C.  J.,  at  the  Bristol  Assizes,  when 
a  verdict  was  entered  for  the  plaintiff,  it 
being  agreed  that  the  question  of  law 
involved  should  be  reserved  for  the  deci- 
sion of  this  Court  on  an  application  for 
judgment.  The  facts  are  sufficiently 
stated  in  the  judgment  of  the  Lord  Chief 
Justice. 

Poole,  on  behalf  of  the  plaintiff,  now 
moved  for  judgment. — The  only  question 
which  arises  here  is  whether  the  defen- 
dants were  carriers,  or  warehousemen  of 
the  goods  at  the  time  when  they  were 
destroyed  by  fire.  It  is  contended  that 
the  liability  of  the  defendants  as  carriers 
did  not  cease,  and  that  they  could  not 
become  warehousemen  instead  of  carriers 
of  the  goods  until  after  the  lapse  of  a 
reasonable  time.  See  Hyde  v.  The  Trent 
Navigation  Company  (1).  Here  the  goods 
were  taken  under  a  contract  to  deliver 
them  when  called  for,  and  a  reasonable 
time  had  not  elapsed  within  which  it  was 
the  plaintiffs'  duty  to  claim  delivery,  so 
that  the  owner  cannot  be  said  to  have 

(1)  5  Term  Rep.  889. 


been  guilty  of  delay  in  removing  the 
goods.  Moreover,  the  defendants  ought 
to  have  given  notice  to  the  consignee  of 
the  safe  arrival  of  the  goods  at  Wim- 
borne.  He  cited  Bourn  v.  Qa&iffe  (2) 
and  Mitchell  v.  The  Lancashire  and  York- 
shire Railway  Company  (3). 

Kvnglahe  for  the  defendants. — The 
defendants  are  exempt  from  liability 
under  the  terms  of  the  contract,  the  con- 
signee having  dispensed  with  delivery. 
They  ceased  therefore  to  hold  the  goods 
in  their  capacity  of  carrier,  though  re- 
taining  the  control  or  possession  of  them. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (4)  was  (on 
April  7)  delivered  by — 

Cockbdrn,  C.J.— These  two  cases  de- 
pend on  the  same  facts  and  involve  the 
same  point.  The  facte  are  not  in  dispute, 
and  lie  in  a  word  ;  but  they  give  rise  to 
a  question  of  considerable  importance. 

The  plaintiff  travels  about  the  country 
with  drapery  goods.  A  package  of  such 
goods  was  delivered  to  the  defendants, 
the  Great  Western  Railway  Company,  at 
Bristol,  to  be  forwarded  from  thence  by 
their  line  to  their  station  at  Wimborne. 
A  second  was  delivered  to  the  defendants, 
the  London  and  North- Western  Railway 
Company,  to  be  forwarded  from  London 
to  the  station  of  the  Great  Western  Rail- 
way Company  at  Wimborne.  Both  were 
addressed  to  the  plaintiff;  both  were 
directed  "  to  be  left  till  called  for."  The 
one  from  Bristol  arrived  on  the  24th  of 
March,  the  one  from  London  on  the  25th. 
On  their  arrival  they  were  placed  in  the 
station  warehouse  to  await  their  being 
called  for.  They  had  not  been  called  for 
when,  on  the  morning  of  me  27th,  a  fire 
having  accidentally  broken  out,  the  ware- 
house was  burned  down,  and  the  plaintiff's 
goods  were  consumed  by  fire. 

The  plaintiff  brings  his  action  against 
both  defendants  on  their  liability  as 
common  carriers,  contending  that  that 
liability  still  subsisted  when  the  goods 
were  destroyed. 

(2)  8  Sc.  NJL  604 ;  8  Man.  &  G.  648. 
3)  44  Law  J.  Rep.  Q.B.  107 ;  Law  Rep.  10 
J.  266. 

(4)  Cockbnrn,  C.J. ;  Lush,  J. ;  and  Maniaty,  J. 
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The  plaintiff  was  aware  that  the  goods 
were  coming.  He  called  on  the  22nd  to 
inquire  after  them,  but  found  that  they 
had  not  yet  arrived.  He  called  again  in 
the  course  of  the  27th,  but  the  goods  had 
been  destroyed  that  morning. 

The  question  is  whether  the  goods  in 
question  are  to  be  oonsidered  as  having 
been  in  the  custody  of  the  defendants,  as 
carriers,  in  which  case  the  defendants 
would  be  liable  for  the  loss,  though  not 
arising  from  any  default  of  theirs,  or  as 
warehousemen,  in  which  case  they  would 
be  liable  only  for  want  of  proper  care, 
which  is  not  alleged  to  have  been  the 
case  here.  The  facts  not  being  in  dispute, 
it  was  arranged  on  the  trial  at  Nisi  Prius 
that  a  verdict  should  pass  for  the  plain- 
tiff for  the  value  of  the  goods  in  each 
case,  but  that  the  question  of  law  as  to 
the  liability  of  the  defendants  should  be 
reserved  for  the  decision  of  this  Court  on 
an  application  for  judgment. 

The  question  of  where  the  liability  of 
the  carrier  ceases,  or  rather  becomes  ex- 
changed for  that  of  an  ordinary  bailee  for 
hire,  is  sometimes  one  of  considerable 
nicety  and  by  no  means  easy  of  solution. 
We  are  not,  however,  embarrassed  in  the 
present  case  by  any  consideration  as  to 
an  undertaking  to  forward  the  goods, 
such  as  arose  in  Oarside  v.  The  Trent  and 
Mersey  Navigation  Company  (5)  or  as  to 
any  obligation  on  the  part  of  the  company 
to  give  notice  of  their  arrival,  which  was 
one  of  the  points  which  arose  in  Bourn 
y.  GaUiffe  (2).  It  is  plain  that  the  de- 
livery was  to  be  made  at  the  station  to 
which  the  goods  were  addressed,  and  to 
the  plaintiff  himself,  or  some  one  duly 
authorised  on  his  behalf.  Nor  does  any 
question  arise  as  to  the  readiness  of  the 
defendants  to  deliver.  The  goods  had 
arrived  safely,  and  were  ready  for  de- 
livery, had  they  been  called  for,  down  to 
the  time  of  the  fire.  It  is  not  suggested 
that  the  defendants  were  under  any 
obligation  to  give  notice  to  the  plaintiff 
of  the  arrival  of  the  goods.  Nor,  indeed, 
could  they  have  done  so.  He  was  not  a 
resident  at  Wimborne,  nor  did  they  know 
his  address.  He  was  going  about  the 
country  on  his  business  between  the  time 

(6)  4  Tern  Rep.  682. 


of  the  arrival  of  the  goods  and  that  of 
their  destruction.  No  evidence  was 
offered  at  the  trial  of  any  prior  course  of 
dealing  between  the  parties,  or  of  any 
established  practice  on  the  part  of  the 
railway  company  in  dealing  with  goods 
addressed  to,  and  to  be  delivered  at,  the 
station.  We  have  therefore  to  consider 
the  question  with  reference  to  general 
principles  alone. 

The  contract  of  the  carrier  being  not 
only  to  carry,  but  also  to  deliver,  it 
follows  that,  to  a  certain  extent,  the 
custody  of  the  goods  as  carrier  must 
extend  beyond,  as  well  as  precede,  the 
period  of  their  transit  from  the  place  of 
consignment  to  that  of  destination.  First, 
there  is  in  most  instances  an  interval 
between  the  receipt  of  the  goods  and  their 
departure,  sometimes  one  of  considerable 
duration.  Next  there  is  the  time  which 
in  most  instances  must  necessarily  inter- 
vene between  their  arrival  at  the  place  of 
destination  and  the  delivery  to  the  con- 
signee, unless  the  latter,  which,  however, 
is  seldom  the  case,  is  on  the  spot  to  re- 
ceive them  on  their  arrival.  Where  this 
is  not  the  case  some  delay,  often  a  delay 
of  some  hours,  as  for  instance  when 
goods  arrive  at  night,  late  on  a  Saturday, 
or  where  the  train  consists  of  a  number 
of  trucks  which  take  some  time  to  unload, 
unavoidably  occurs.  In  these  cases, 
while,  on  the  one  hand,  the  delay  being 
unavoidable,  cannot  be  imputed  to  the 
carrier  as  unreasonable,  or  give  a  cause 
of  action  to  the  consignor  or  consignee, 
on  the  other  hand,  the  obligation  of  the 
carrier  not  having  been  fulfilled  by  the 
delivery  of  the  goods,  the  goods  remain 
in  his  hands  as  carrier,  and  subject  him 
to  all  the  liabilities  which  attach  to  the 
contract  of  carrier.  A  fortiori  will  this 
be  the  case  where  there  is  unreasonable 
delay  on  the  part  of  the  carrier,  if  the 
consignee  is  ready  to  receive. 

The  case,  however,  becomes  altogether 
changed  when  the  carrier  is  ready  to 
deliver,  and  the  delay  in  the  delivery  is 
attributable,  not  to  the  carrier,  but  to 
the  consignee  of  the  goods.  Here  again, 
just  as  the  carrier  is  entitled  to  a  rea- 
sonable time  within  which  to  deliver, 
so  the  recipient  of  the  goods  is  entitled 
to  a  reasonable  time  to  demand  and  re^ 
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ceive  delivery.  He  cannot  be  expected 
to  be  present  to  receive  delivery  of  goods 
which  arrive  in  the  night  time,  or  of 
which  the  arrival  is  uncertain,  as  of 
goods  coming  by  sea,  or  by  a  goods  train, 
the  time  of  the  arrival  of  which  is  liable 
to  delay.  On  the  other  hand,  he  cannot, 
for  his  own  convenience,  or  by  his  own 
laches,  prolong  the  heavier  liability  of 
the  carrier  beyond  a  reasonable  time. 
He  should  know  when  the  goods  may 
be  expected  to  arrive.  If  he  is  not  other- 
wise aware  of  it,  it  is  the  business  of  the 
consignor  to  inform  him.  His  igno- 
rance—at all  events  when  the  carrier  has 
no  means  of  communicating  with  him, 
which  was  the  case  in  the  present  in- 
stance— cannot  avail  him  in  prolonging 
the  liability  of  the  carrier,  as  such, 
beyond  a  reasonable  time.  When  once 
the  consignee  is  in  mora,  by  delaying  to 
take  away  the  goods  beyond  a  reason- 
able time,  the  obligation  of  the  carrier 
becomes  that  of  an  ordinary  bailee,  being 
confined  to  taking  proper  care  of  the 
goods  as  a  warehouseman :  he  ceases  to 
be  liable  in  case  of  accident  What 
will  amount  to  reasonable  time  is  some- 
times a  question  of  difficulty,  but  as  a 
question  of  fact,  not  of  law,  as  such  it 
must  depend  on  the  circumstances  of  the 
particular  case. 

Suoh  being  the  general  rule,  it  is  of 
course  competent  to  the  parties  to  modify 
the  contract  by  the  introduction  of  any 
terms  or  conditions  they  may  please. 
The  question  arises  whether  they  have 
done  so,  and,  if  so,  to  what  extent  in 
the  present  instance.  The  goods  were 
specially  directed  "  to  be  left  till  called 
for."  What  is  the  meaning  of  these 
words  ?  What  effect,  if  any,  have  they 
on  the  contract,  as  affecting  the  liability 
of  the  defendants  P  In  our  opinion 
none.  They  amount  to  no  more  than 
an  intimation  to  the  carrier  that  the 
goods  are  not  to  be  delivered  elsewhere, 
but  will  be  fetched  from  the  station. 
They  are  words  which  have  been  long 
in  use,  and  had  their  origin  in  former 
times,  when  the  carrier  generally  had 
hid  office  in  the  town  to  which  he  carried, 
and  was  in  the  habit  of  delivering  at 
the  house  or  place  of  business  of  the  per- 
son  to  whom  the  goods  were  addressed. 


To  prevent  goods,  which  it  better  suited 
the  convenience  of  the  consignee  to  re- 
ceive at  the  office  of  the  carrier — more 
especially  when  he  had  no  residence  or 
office  at  the  particular  place — from  being 
sent  out  for  delivery,  and  possibly  mis- 
delivered,  and  to  ensure  their  being  kept 
at  the  office  of  the  carrier  ready  for  de- 
livery, they  were  specially  so  addressed. 
There  are  still  places  at  which  railway 
companies  send  out  goods  from  the  sta- 
tion. The  consignors  of  the  goods  now 
in  question  were  probably  unaware  whe- 
ther the  defendants'  company  did  so  at 
Wimbome  or  not.  They  no  doubt  knew 
that  the  plaintiff  did  not  reside  or  carry  on 
business  there,  except  in  passing.  They 
were  probably  aware  that  he  was  going 
about  the  country  with  his  goods,  and  that 
it  was  uncertain  at  what  precise  moment 
it  would  suit  him  to  receive  them.  They 
therefore  directed  them  to  be  left  at  the 
station  till  called  for,  obviouslv  for  the 
plaintiff's  convenience,  not  for  that  of  the 
company.  No  doubt  some  effect  must  be 
given  to  the  words.  Having  contracted 
to  carry  the  goods  subject  to  the  condi- 
tion of  keeping  them  till  called  for,  the 
company  would  be  bound  to  keep  them, 
possibly  not  for  an  indefinite,  but  at  all 
events  for  a  reasonable  time.  But  in 
what  capacity  ?  As  carriers  or  as  ware- 
housemen? In  our  opinion  no  change 
in  the  conditions  and  liability  is  intro- 
duced by  these  words.  It  would  be  in 
the  highest  degree  unreasonable  that  the 
company,  having  agreed  to  keep  the 
goods  for  the  convenience  of  the  owner, 
should  be  saddled  with  a  more  onerous 
liability  than  would  otherwise  have  at- 
tached  to  them.  It  cannot  be  supposed 
that  they  undertook  to  keep  the  goods 
till  it  suited  the  convenience  of  the  plain- 
tiff to  take  them  away,  with  the  inten- 
tion of  prolonging  their  responsibility 
throughout  the  time,  whatever  it  might 
be.  In  our  opinion,  as  soon  as  a  reason- 
able time  for  delivery  had  passed,  the 
defendants  were  fully  entitled  to  treat 
their  responsibility  as  carriers  as  at  an 
end,  and  as  exchanged  for  that  of  ware- 
housemen. 

This  brings  us  to  the  question  of  what 
under  the  circumstances  would  be  a  rea- 
sonable time.   Now,  the  fire  happening 
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on  the  morning  of  the  27th  of  March, 
one  of  these  packages  had  been  lying  at 
the  station  since  the  24th,  the  other  since 
the  25th.  If  the  plaintiff,  who  expected 
these  goods,  had  called  for  them  on  the 
26th,  and  had  not  had  them  delivered  to 
him,  and  had  sustained  a  loss  in  conse- 
quence, he  would  hare  had  a  good  ground 
of  complaint  against  the  company,  inas- 
much as  they  would  then  have  had  full 
time  to  unload  the  goods,  and  to  have 
them  ready  for  delivery.  The  reason  he 
did  not  do  so  was  that  he  was  following 
his  business  elsewhere,  but  for  which  he 
would  have  fetched  his  goods  away.  It 
seems  to  us  that  there  must  be  a  corre- 
sponding obligation  on  his  part,  and  that 
he  was  consequently  in  mora,  and  must 
it  up  with  the  loss,  as  resulting  from 
own  delay,  instead  of  throwing  it  on 
the  oompany. 

This  view  of  the  case  receives  support 
from  the  decision  of  the  Court  of  Com- 
mon Pleas  in  In  re  Webb  (6),  which,  in 
principle,  is  quite  analogous  to  the  pre- 
sent case,  though  the  facts  are  not  pre- 
cisely the  same.  There  the  defendants, 
the  carriers,  in  order  to  obtain  their  ex- 
clusive custom,  had  agreed  with  the 
plaintiffs  to  store  all  goods  arriving  for 
them  in  the  defendants'  warehouse,  free 
of  charge,  till  it  suited  the  plaintiffs  to 
take  them  away.  A  fire  having  -  acci- 
dentally broken  out,  and  goods  of  the 
plaintiffs',  whioh  had  been  lying  in  the 
defendants'  warehouse  upwards  of  a 
month,  having  been  destroyed,  it  was 
held  that  having  been  in  the  keeping  of 
the  defendants  for  the  convenience  of  the 
plaintiffs,  the  defendants  were  not  liable 
for  the  loss.  Here,  too,  the  goods  were 
equally  in  the  keeping  of  the  defendants 
for  the  convenience  of  the  plaintiff,  and 
the  same  result  must  ensue. 

Judgment  for  the  defendants. 


Solicitor!— Darley  &  Cumberland,  agents  fo» 
Clifton  &  Carter,  Bristol,  for  plaintiff;  M.  H. 
Hall,  for  defendant.. 
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Security  for  Costs — ■Foreigner  residing 
out  of  Jurisdiction — Breach  of  Contract — • 
Counter-claim  for  Damage  on  same  Cause  of 
Action. 

The  plaintiff  brought  an  action  against 
the  defendant,  a  foreigner  residing  out  of 
the  jurisdiction,  for  breach  of  contract.  The 
defendant,  besides  denying  the  breaches, 
brought  a  counter-claim  against  the  plain- 
tiff, alleging  that  the  plaintiff  broke  the 
contract,  and  claiming  damages  less  in 
amount  than  those  claimed  by  the  plaintiff:— 
Held,  that  the  defendant  ought  not  to  be 
called  upon  to  give  security  for  the  costs 
occasioned  by  the  counter-claim,  inasmuch 
as  the  statement  of  claim  and  counter-claim 
respectively  rested  upon  the  same  circum- 
stances. 

Winterfield  v.  Bradnum  (47  Law  J, 
Bep.  Q.B.  270)  distinguished. 

This  was  a  motion  to  set  aside  an  order 
made  by  Lindley,  J.,  at  chambers,  whereby 
security  for  costs  was  ordered  to  be  given 
by  the  defendant  for  plaintiff's  costs 
occasioned  by  a  oounter-olaim,  unless 
within  a  certain  time  he  should  give 
particulars  of  his  oounter-olaim,  and  an 
undertaking  not  to  olaim  more  damages 
than  the  plaintiff  might  recover. 

The  facts  are  as  follows.  The  defen- 
dant, a  professional  singer  of  considerable 
reputation,  entered  into  an  agreement 
with  the  plaintiff  to  sing  as  first  tenor  at 
certain  places,  and  the  present  action  was 
brought  against  the  defendant  for  breach 
of  that  agreement,  the  damages  being 
laid  at  10,0002.  The  defendant  denied 
the  breaches,  and  also,  by  way  of  counter- 
claim alleged  that  if  the  contract  existed 
with  the  plaintiff,  the  latter  committed  a 
breach  of  it,  by  not  employing  the  defen- 
dant in  the  manner  stipulated  for  in  the 
contract,  whereby  he  had  lost  the  benefit 
of  the  contract  and  suffered  great  loss 
and  damage.  The  counter-claim  there- 
fore arose  out  of  the  same  facts,  the 
damages  in  respect  of -the  same  being  laid 
at  1,5002.  The  order  was  applied  for  on 
the  ground  that  the  defendant  was 
abroad,  and  under  these  ciroumstanoos. 
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the  plaintiff  obtained  an  order  from 
Lindley,  J.,  at  chambers,  to  the  effect 
above  stated.  [The  above  facts  are  taken 
from  the  judgment  of  Field,  J.] 

Moulton,  for  the  defendant,  now 
moved  by  way  of  appeal. — The  defen- 
dant ought  not  to  have  been  required 
to  give  security  for  costs.  Prior  to 
the  Judicature  Aot  it  was  a  general 
rule  in  equity  that  the  plaintiff  in  a  cross 
suit  could  not  be  called  upon  to  give 
security  for  costs  to  the  plaintiff  in  the 
original  suit.  Daniel's  Chancery  Practice, 
5th  edit,  voL  1,  pp.  28,  citing  Vincent  v. 
Hunter  (1)  and  M'Gregor  v.  Shaw  (2). 

The  decision  of  this  Court  in  Winter- 
field  v.  Bradnum  (3)  is  distinguishable, 
for  there  the  counter-claim  relied  upon 
was  an  altogether  different  transaction. 

Ohandoe  Leigh,  for  the  plaintiff,  sun. 
ported  the  order. — The  counter-claim  is 
in  the  nature  of  a  distinct  action,  and  the 
defendant  has  become  a  principal  actor 
in  the  proceedings — Winterfield  v.  Brad- 
num (3).  Prior  to  the  Judicature  Acts 
the  defendant  would  have  been  obliged 
to  bring  a  separate  action,  and  to  give 
security  for  costs  ;  and  although  he  can 
now  set  up  in  a  counter-claim  appended 
to  his  statement  of  defence  in  the  action 
brought  against  him,  his  own  claim 
which  he  would  otherwise  have  had  to 
assert  in  a  distinct  action,  the  practice 
relating  to  the  giving  of  security  for  costs 
has  not  been  altered.  In  the  Julia 
Fisher  (4)  a  party  out  of  the  jurisdiction 
putting  in  a  counter-claim  was  ordered 
to  give  security  for  costs,  so  that  the  de- 
fendant was  treated  as  a  plaintiff,  and  as 
if  there  were  two  actions. 

Moulton  replied. 

Our.  adv.  vult. 

Field,  J.  (on  Dec.  7),  after  stating  the 
facts  already  set  out,  continued. 

Now  I  am  of  opinion  that  the  order  of 
Mr.  Justice  Lindley  must  be  set  aside, 
and  the  appeal  allowed.  The  authorities 
that  were  cited  in  the  argument  prin- 

(1)  6  Hare,  820. 

(2)  2  De  Gex,  &  S.  880. 

(3)  47  Law  J.  Bep.  Q.B.  270 ;  Law  Rep.  3Q.B. 
D.  824. 

(4)  Law  Rep.  2  Ptob.  Dir.  115. 


ci  pally  consist  of  oases  deoided  before  the 
Judicature  Acts,  where  the  Chancery 
Courts  have  said  that  a  man  did  not 
cease  to  be  a  defendant  for  the  purpose  of 
being  required  to  find  security  merely 
because  he  tacked  on  to  his  cross  bill  a 
claim  for  relief  arising  out  of  the  same 
transaction.  I  thought  at  first  that  the  de- 
cision Winterfield  v.  Bradnum  (3)  was  at 
variance  with  our  present  decision.  There 
the  action  was  brought  by  the  plaintiff,  a 
foreigner  residing  out  of  the  jurisdiction, 
against  the  defendant,  to  recover  a  sum  of 
money  for  goods  sold  and  delivered.  The 
defendant  admitted  that  the  money  was 
due,  but  alleged  the  breach  by  the  plaintiff 
of  another  contract  between  them,  for 
which  he  counter-claimed  against  the 
plaintiff  to  an  amount  exceeding  the 
plaintiff's  claim.  Under  these  ciroam- 
stances  an  application  was  made  to  me, 
sitting  at  chambers,  for  an  order  on  the 

flaintiff  to  give  security  for  costs,  which 
made.  I  thought  that  the  defendant 
was  in  the  same  position  as  he  would 
have  been  if  the  application  had  been 
made  before  defence,  or  he  had  relied  on 
a  set-off  in  the  action,  and  that  the 
mere  circumstance  that  he  asked  for 
something  beyond  his  defenoe  could  make 
no  difference.  However,  the  Court  of 
Appeal  took  a  different  view,  holding 
that  the  defendant  had  by  the  course  he 
had  thought  proper  to  pursue  in  getting 
up  his  counter-claim,  become  a  principal 
actor,  and  was  not  entitled  to  obtain 
security  for  costs  from  the  original  plain- 
tiff. But  there  is  a  broad  distinction 
between  Winterfield  v.  Bradnum  (3)  and 
the  present  case.  There  the  counter- 
claim arose  out  of  a  different  transaction 
altogether;  here  the  counter-claim  is 
based  upon  identically  the  same  facts 
arising  out  of  one  and  the  same  trans- 
action. I  therefore  think  that  the  order 
made  by  Lindley,  J.,  was  wrong,  and 
that  the  defendant  ought  not  to  be  called 
upon  to  give  security. 

Manisty,  J. — I  entirely  agree,  the 
ground  of  my  decision  being  that  there  is 
but  one  subject  matter  out  of  which  both 
the  claim  and  counter-claim  arise.  The 
case  seems  to  me  to  fall  within  the  gene- 
ral rule  which  prevailed  with  reference 
to  bill  and  cross  bill  in  equity,  the  object 
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being  to  dispose  in  one  snit  of  the  whole 
subject  matter.  A  counter-claim  stands 
in  the  same  position  as  a  cross  bill,  and 
the  mere  met  that  damages  are  asked  for 
by  the  counter-claim  cannot  be  a  reason 
for  calling  on  a  defendant  to  find  the 
security  asked  for.  The  appeal  mast 
therefore  be  allowed. 

Appeal  allowed. 


Solicitors— J.  &  R.  Qole,  for  plaintiff;  F.  E.  Good- 
hart,  for  defendant. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1879. 


CHAPMAN  V.  KNIGHT  ; 

WAT80N  (claimant). 


Dec.  12. 
1880. 
April  8. 

BUI  of  Sale— Prior  unregistered  Bill  of 
Sale — Assignment  by  Cestui  que  Trust — 
Inventory  and  Receipt — Bills  of  Sale  Act, 
1878  (41  8f  42  Vict.  c.  31)— County  Court 
Appeal. 

The  goods  of  the  defendant  had  been 
seised  in  execution  and  sold  by  the  sheriff 
to  one  Oliver,  to  whom  the  sheriff  gave  an 
inventory  and  receipt  attached  ;  this  docu- 
ment, which  was  given  subsequent  to  the 
passing  of  the  Bills  of  Sale  Act,  1878, 
was  not  registered ;  possession  of  the  goods 
was  never  taken  by  Oliver,  and  they  re- 
mained in  the  possession  of  the  defendant. 
Four  days  after,  Oliver  conveyed  the  goods 
by  deed  in  trust  for  the  defendant's  wife,  with 
a  power  to  the  trustee  to  sell  upon  her  direc- 
tion; this  document  was  not  registered.  The 
defendant's  wife  subsequently  sold  the  goods 
to  the  claimant  Watson,  and  an  inventory 
and  receipt  signed  by  her  and  the  defendant 
were  given  to  him;  this  document  was 
duly  registered,  but  the  trustee  was  not  a 
party  to  it.  Watson  allowed  the  goods  to 
remain  in  the  possession  of  the  defendant : — 

Held,  that  the  assignment  to  Watson 
was  invalid  and  void  as  against  an  execu- 
tion creditor  of  the  defendant,  because  not  a 
proper  compliance  with  the  Bills  of  Sale 
Act  and  also  contrary  to  the  direction  of 
the  settlement. 

Per  Grove,  J.  (Lopes,  J.,  dissentient), 
You  49.— Q.B.,  OP.  &  Exch. 


that  tlie  assignment  to  Oliver  being  invalid, 
because  not  registered  under  the  Bills  of 
Sale  Act,  1878,  he  could  confer  no  better 
title  than  he  himself  possessed,  and  that 
the  subsequent  assignments  were  therefore 
void  as  against  the  execution  creditor. 

The  Court  will  uphold  the  decision  of 
the  County  Court  Judge,  where  it  can  be 
supported  on  points  other  than  those  on 
which  he  decided,  though  such  other  points 
were  not  taken  in  the  Court  below. 

Appeal  by  motion  under  38  A  39  Vict, 
c.  80.  s.  6,  from  the  Clerkenwell  County 
Court  of  Middlesex. 

The  action,  which  was  an  interpleader 
issue,  was  brought  to  determine  the  title 
to  certain  goods  in  the  possession  of  the 
defendant  seized  by  the  plaintiff  Chap- 
man as  execution  creditor,  the  defendant 
Knight  being  execution  debtor,  and  Wat- 
son claimant  under  a  bill  of  sale. 

The  goods,  which  were  originally  the 
property  of  the  defendant,  had  been,  on 
the  27th  of  Jane,  1879,  seized  by  the 
sheriff  under  a  writ  of  fi.  fa.,  issued  in 
an  action  of  one  Bamberger  v.  Knight. 
They  were  then  sold  by  the  sheriff  to 
one  Oliver,  who  was  brother-in-law  to  the 
defendant,  and  an  inventory  of  the  goods, 
to  which  was  appended  a  receipt  for  the 
purchase-money,  signed  by  the  sheriff, 
was  handed  to  Oliver;  this  document 
was  not  registered,  and  the  goods  re- 
mained in  the  possession  of  the  defend- 
ant. Four  days  after,  Oliver  by  deed 
conveyed  the  goods  to  one  Higgs,  as 
trustee  for  Emily  Knight,  the  wife  of 
the  defendant,  to  be  used  and  enjoyed  by 
her  for  life  for  her  separate  use,  inde- 
pendently of  her  husband,  or  upon  the 
direction  in  writing  of  the  said  Emily 
Knight  to  sell  the  same,  and  in  default 
of  sale  in  trust  for  the  executors  and  ad- 
ministrators of  the  said  Emily  Knight, 
as  part  of  her  separate  estate.  This  do- 
cument was  also  unregistered.  On  the 
15th  of  August,  1879,  judgment  was  re- 
covered by  the  plaintiff  against  the  de- 
fendant. On  the  16th  of  September 
Emily  Knight,  with  a  written  authority 
from  Higgs,  sold  the  goods  to  the  claim- 
ant Watson,  a  money  lender ;  an  inven- 
tory and  receipt,  signed  by  Emily  Knight 
and  the  defendant,  was  given  to  Watson, 
31 
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and  this  document  was  duly  registered 
under  the  Bills  of  Sale  Act,  1878  ;  by  an 
instrument  of  the  same  date  Watson  let 
the  goods  on  hire  to  the  defendant  and 
his  wife,  the  goods  throughout  all  these 
transactions  remaining  in  the  possession 
of  Knight.  On  the  same  day  the  exe- 
cution in  the  suit  of  Chapman  v.  Knight 
was  levied. 

The  County  Court  Judge  found  as  a  fact 
that  possession  was  never  given  to  Oliver, 
and  held  that  the  inventory  and  receipt 
constituted  a  bill  of  sale  within  the  Bills 
of  Sale  Act,  1878,  and  ought  to  have  been 
registered  as  provided  by  that  Act.  The 
County  Court  Judge  further  held  that 
Watson  could  stand  in  no  better  posi- 
tion than  Oliver,  and  he  barred  Watson's 
claim,  and  gave  judgment  for  Chapman, 
with  costs  to  be  taxed  and  paid  by  Wat- 
son. 

The  claimant  Watson  subsequently  ob- 
tained a  rule  nisi  under  section  6  of  38 
&  39  Vict.  c.  50,  to  set  aside  this  judg- 
ment, and  enter  judgment  for  him. 

B.  V.  Williams  shewed  cause. — A  bill 
of  sale  must  be  registered  where  the 
grantor  remains  in  possession  of  the 
goods.  The  sale  to  Oliver  by  inventory 
and  receipt  attached  should  have  been 
registered.  By  the  Bills  of  Sale  Act, 
1878  (41  &  42  Vict.  o.  31),  s.  4,  the 
expression  "  bill  of  sale "  shall  include, 
inter  alia,  "  inventories  of  goods  with  re- 
ceipt thereto  attached."  As  this  bill  of 
sale  was  not  registered,  and  possession 
was  never  given  to  Oliver,  there  could  be 
no  transfer  to  Oliver,  and  Oliver  could 
not  therefore  convey  any  title  to  Higgs. 

[Lopes,  J. — Oliver  had  a  good  com- 
mon law  title  to  the  goods.  Grove,  J. — 
But  the  object  of  the  Act  would  be  de- 
feated if  the  grantee  of  an  unregistered 
bill  of  sale  could,  by  transferring  to  an- 
other by  bill  of  sale  which  was  regis- 
tered, confer  a  good  title,  so  as  to  defeat 
an  execution  creditor.] 

But  even  if  the  assignment  to  Higgs 
was  valid,  the  assignment  to  Watson  can- 
not be  upheld,  because  it  was  made  by 
the  wife,  who  was  not  the  legal  owner  of 
the  goods. 

Pro88er,  in  support  of  the  rule. — In 
order  to  uphold  the  judgniont  of  the 


County  Court  Judge  on  the  grounds  on 
which  it  was  based,  it  must  be  shewn  that 
the  Bills  of  Sale  Act,  1878,  requires  re- 
gistration of  bills  of  sale  granted  by  pre- 
vious owners  of  the  goods.  A  bill  of  sale 
is  only  voidable  in  the  event  of  an  exe- 
cution being  put  in — Edwards  v.  English 
(1).  This  is  a  fresh  transaction,  and 
Watson's  title  is  therefore  good. 

The  point  that  the  bill  of  sale  by 
Emily  Knight  to  Watson  is  invalid  be- 
cause not  granted  by  the  legal  owner,  is 
not  open  to  the  plaintiff,  because  it  was 
not  taken  in  the  Court  below,  and  the 
County  Court  Judge  was  not  asked  to 
take  a  note  of  the  question — Rhodes  v. 
The  Liverpool  Commercial  Investment  Com- 
pany (2). 

The  defendant  might  have  proved  au- 
thority in  the  wife.  At  the  most  the 
plaintiff  would  be  entitled  to  a  new  trial 
The  judgment  of  the  County  Court  Judge 
cannot  be  upheld  on  a  new  point,  if  it 
is  wrong  for  the  reasons  given. 

B.  V.  Williams,  in  reply. — On  the  ad- 
mitted facts  it  is  clear  that  the  assign- 
ment by  the  wife  was  bad,  and  therefore 
judgment  cannot  be  entered  for  the  claim- 
ant. If  it  can  be  shewn  that  on  other 
grounds  the  judgment  of  the  County 
Court  Judge  can  be  supported,  the  judg- 
ment will  be  upheld— Stancliffe  v.  Clarke 
(3). 

Cur.  adv.  wit. 

Grove,  J.  (on  April  8).— This  case 
came  before  my  brother  Lopes  and  my- 
self on  a  rule  to  set  aside  the  judgment 
which  had  been  entered  for  the  plaintiff, 
and  to  enter  judgment  for  the  claimant 
instead.  The  rule  was  argued  last  De- 
cember, but  in  consequence  of  circuit 
and  numerous  engagements,  we  have  not 
been  able  till  lately  to  meet  together  and 
consider  our  judgment. 

[Having  stated  the  facts  as  above  set  out, 
his  Lordship  proceeded  as  follows :— ] 

The  County  Court  Judge  held  that 
although  the  last  transfer  was  registered, 
yet  Oliver,  who  took  by  an  unregistered 
bill  of  sale,  could  confer  no  better  title 

(1)  7  E.  &  B.  664  ;  26  Law  J.  Rep.  Q.B.  193. 

(2)  Law  Rep.  4  CP.  D.  425. 

(3)  7  Exch.  Eep.  439 ;  21  Law  J.  Rep.  Eah. 
129. 
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than  lie  himself  possessed,  and  therefore 
the  third  bill  of  sale  was  invalid. 

A  point  was  taken  before  us  which  was 
not  argued  in  the  Court  below,  namely, 
that  the  last  bill  of  sale,  not  having  been 
granted  by  the  legal  owner,  was  not 
valid,  and  it  was  contended  that  if  this 
point  was  sufficient  to  uphold  the  de- 
cision of  the  County  Court  Judge  it 
ought  to  be  upheld ;  on  the  other  side  it 
was  contended  that  the  point  if  a  good 
one  might  entitle  the  plaintiff  to  a  new 
trial,  but  could  not  be  sufficient  to  up- 
hold the  decision  if  it  could  not  be  up- 
held for  the  reasons  given. 

The  first  question,  then,  that  arises  is, 
what  is  the  Court  to  do  under  such  cir- 
cumstances? In  magistrates'  cases, 
where  the  justices  have  given  their  judg- 
ment on  one  point  and  an  appeal  is 
brought,  the  Court  frequently  upholds 
their  decision  if  they  were  right  in  the 
result,  though  they  might  be  wrong  on 
that  point.  We  consider  we  may  do  so 
in  the  present  case.  There  is  nothing  in 
section  6  of  the  County  Courts  Act,  1875 
(38  A  39  Vict.  c.  50),  which  says  that  if 
the  County  Court  Judge  is  right  in  his 
conclusion,  the  Court  are  to  reverse  his 
judgment,  because  he  has  decided  wrongly 
on  the  point  submitted  to  him ;  because, 
in  short,  that  his  judgment  was  right 
though  his  reasons  were  wrong.  It  would 
be  absurd  to  reverse  a  right  judgment  or 
go  through  the  farce  of  sending  it  down 
with  a  direction  to  the  Judge  to  find  the 
same  way  as  before.  I  am  of  opinion 
that  such  a  proceeding  would  be  idle, 
and  that  we  have  the  power  to  uphold 
the  judgment  of  the  County  Court  Judge 
in  this  case  even  though  we  may  not 
agree  with  the  reasons  on  which  it  is 
founded. 

Two  points  then  remain  for  our  deci- 
sion. First,  the  execution  creditor  in 
possession  assigns  by  an  unregistered  bill 
of  sale  which  is  therefore  void,  subse- 
quently there  is  an  assignment  by  way  of 
settlement  by  the  grantee,  which  is  also 
void,  because  unregistered — then  does 
this  third  document,  which  was  regis- 
tered, and  which  I  will  assume  Higgs  to 
have  made,  defeat  the  claim  of  the  pre- 
sent execution  creditor  P  To  hold  that 
it  would,  appears  to  me  to  be  in  direct 


to  the  object  and  scope  of 
Bills  of  Salo  Act.  Every  section 
seems  to  contemplate  that  an  unregistered 
bill  of  sale  is  void  against  the  execution 
creditor,  when  it  is  executed  by  a  person 
who  remains  in  possession.  The  object 
of  the  Act  is  to  prevent  fraud,  and  to 
prevent  the  injustice  of  a  creditor,  who 
has  gone  to  the  expense  and  trouble  of 
an  execution,  being  deprived  of  the  fruits 
of  his  judgment  by  a  secret  disposal  of 
the  goods  by  the  person  in  possession. 
Section  8  of  the  Bills  of  Sale  Act  (41 
k  42  Vict.  c.  31)  virtually  enacts  that 
an  unregistered  bill  of  sale  shall  be 
fraudulent  and  void,  not  absolutely,  but 
so  far  as  regards  the  property  in,  or 
right  to  the  possession  of,  any  chattels 
comprised  in  such  bill  of  sale.  So  that 
by  going  to  the  register  it  may  be  known 
that  the  goods,  although  in  the  possession 
of  A.,  yet  are  owned  by  B.  There  are 
other  sections,  such  as  section  20,  shew- 
ing that  such  goods  comprised  in  a 
registered  bill  of  sale  are  not  to  be  deemed 
in  the  order  and  disposition  of  the  grantor 
within  the  meaning  of  the  Bankruptcy 
Acts,  and  section  10,  sub-section  3,  which 
requires  any  defeasance  or  trust  to  be 
set  forth  in  the  bill  of  sale.  The  Courts 
have  required  these  conditions  to  be 
stringently  complied  with,  in  order  that 
the  register  should  shew  that  the  grantor, 
who  remains  in  possession  of  the  goods, 
is  not  the  true  owner.  But  this  salutary 
requirement  would  be  entirely  defeated  if 
a  subsequent  registered  bill  of  sale  by  the 
grantee  of  the  goods  in  the  possession  of 
the  grantor  was  valid  against  an  execu- 
tion creditor  of  the  grantor.  It  would 
be  impossible  to  tell  from  an  examination 
of  the  register  that  a  registered  bill  of 
sale  from  B.  to  C.  comprised  the  goods  in 
the  possession  of  A.,  which  had  been 
granted  by  him  to  B.  by  an  unregistered 
bill  of  sale.  If  such  subsequent  bill  were 
held  to  be  valid  the  whole  object  of  the 
Act  would  be  defeated. 

The  case  of  Edwards  v.  English  (1) 
is  distinguishable  from  the  present,  be- 
cause the  second  bill  of  sale  m  that  caso 
was  by  the  person  in  possession,  and  it  is, 
therefore,  so  far  in  favour  of  my  judg- 
ment, because  it  decides  that'the  person 
who  remained  in  possession  could  give  a 
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bill  of  sale  which  would  defeat  a  prior 
unregistered  bill  of  sale.  The  main  ob- 
ject of  the  Act  is  that  the  name  of  the 
person  in  possession  should  be  on  the 
register,  and  in  Edwards  v.  English  (1) 
it  was.  In  Hollingsworth  v.  White  (4) 
there  were  three  bins  of  sale  by  the  per- 
son in  possession,  and  the  grantee  of  a 
third  bul  of  sale,  which  was  registered, 
took  priority  as  against  the  execution 
creditor  and  the  grantees  of  the  previous 
bills  of  sale  which  were  not  registered. 
On  the  first  point,  therefore,  I  am  of  opi- 
nion for  the  reasons  given  that  the  third 
assignment  does  n6t  defeat  the  execution. 

On  the  second  point  both  my  brother 
Lopes  and  I  agree  that  the  third  assign- 
ment is  not  a  proper  compliance  with  the 
Act.  If  it  were  to  be  held  good,  the 
object  of  the  Act  would  be  defeated,  for 
persons  would  only  have  to  form  a  secret 
trust  and  get  the  cestui  que  trust  to  exe- 
cute a  bill  of  sale,  in  order  to  defeat 
the  object  of  the  Act.  The  third  assign- 
ment is  also  contrary  to  the  direction  of 
the  settlement.  It  may  be  that  the  wife 
has  a  good  equitable  interest  under  the 
deed,  but  that  is  not  the  question  to  be 
decided  under  the  Act,  which  is,  whose 
name  is  to  appear  on  the  register?  I 
am  of  opinion,  therefore,  that  the  assign- 
ment by  Emily  Knight  is  not  a  proper 
assignment,  that  the  Act  is  not  complied 
with,  and  that  it  is  therefore  void.  This 
fact  cannot  be  altered  by  a  new  trial.  If 
either  point  were  decided  the  other  way 
we  should  be  judicially  repealing  the  Act. 
I  am  of  opinion  that  neither  the  words 
nor  the  ODj'ect  of  the  Act  is  complied 
with,  and  therefore  there  must  be  judg- 
ment for  the  respondent. 

Lopes,  J. — I  am  of  opinion  that  the 
judgment  should  be  affirmed.  I  agree 
with  my  brother  Grove  on  the  second 
point,  and  the  reasons  which  he  has 
given,  but  with  regard  to  the  first  point, 
with  great  hesitation  I  differ.  I  am  not 
prepared  to  go  the  length  of  holding  that 
a  prior  bill  of  sale  void  as  against  an 
execution  creditor  can  have  the  effect  of 
rendering  inoperative  a  subsequent  bill 
of  sale,  which  was  properly  registered. 

(4)  6  Law  Times  60 1. 


It  is  not,  however,  necessary  to  decide 
this  point  as  on  the  second,  with  which  I 
concur,  I  agree  that  judgment  must  be 
given  for  the  respondent. 

Judgment  for  the  respondent. 


Solicitors— J.  P.  Ponclone,  for  appellant ;  W.  T. 
Boydell,  for  respondent. 


[IN  THE  COURT  OF  APPEAL.] 
1880.      1  POWELL  AND  ANOTHER 

March  18.  J  v.  fall.* 

Locomotive  Act,  1865  (28  $-  29  Viet.  c. 
83),  88.  5  and  12— Locomotives  on  Roads 
— Nuisance — Liability  of  Owner  for  In- 
juries caused  by  using  Locomotives  on 
Roads  under  Statutory  Power. 

A  person  who,  without  negligence  and  in 
accordance  with  the  provisions  of  the  Loco- 
motive Act,  1865,  uses  a  locomotive  engine 
on  roads,  is  liable  for  injuries  caused  to 
the  property  of  others  by  such  use. 

Appeal  from  the  judgment  of  Mellor,  J., 
at  a  trial  without  a  jury. 

The  action  was  to  recover  damages  for 
loss  sustained  by  the  plaintiffs  in  conse- 
quence of  their  stack  of  hay  having  been 
set  on  fire  by  sparks  flying  from  a  loco- 
motive steam  traction  engine  belonging 
to  the  defendant,  which  was  being  driven 
along  a  highway  near  the  stack. 

It  was  proved  at  the  trial  that  the 
engine  was  constructed  according  to  the 
requirements  of  the  Locomotive  Acts, 
1861  and  1865,  and  it  was  admitted  that 
there  was  no  negligence  on  the  part  of 
the  defendant  or  his  servants  causing  the 
injury  to  the  plaintiffs.  Mellor,  J.,  gave 
judgment  for  the  plaintiffs. 

Oave  and  Kinglake,  for  the  defendant. 
— It  is  possible  that  the  defendant  would 
have  been  liable  under  section  13  of  the 

*  Coram  Bramwell,  L.J, ;  Baggallay,  L.J. ;  and 
Thesiger,  L.J. 
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earlier  Locomotive  Act  of  1861  (1) ;  but 
by  the  Act  of  1865  (section  5)  express 
authority  is  given  to  drive  engines  in 
manner  provided  by  the  Act.  The  case 
is  therefore  distinguishable  from  Rylands 
v.  Fletcher  (2)  and  Jones  v.  The  Festiniog 
Railway  Company  (3).  It  is  within  the 
principle  of  Vaughan  v.  The  Taff  Vale 
Railway  Company  (4).  Here  the  use  of 
the  engine  being  expressly  authorised  by 
the  Legislature,  and  there  being  no  negli- 
gence on  the  part  of  the  defendant,  he  is 
not  liable.  It  is  intended  by  section  12 
of  the  Act  of  1865  to  preserve  the  right 
of  persons  injured  by  the  use  of  these 
engines  in  cases  only  where  that  use  has 
been  negligent;  and  it  is  to  be  noticed 
that,  in  section  12  of  the  seoond  Act  (1), 
the  words  "private  nuisance,"  used  in 
section  13  of  the  first  Act,  are  left  out. 

A.  Charles  and  Bullen  were  not  re- 
quired to  argue. 

(1)  The  Locomotive  Act,  1861  (24  &  25  Vict, 
c  70),  makes  provision  for  regulating  the  nse  of 
locomotives  on  turnpike  and  other  roads,  and  the 
tolls  to  be  levied  on  such  locomotives. 

By  section  13  it  is  enacted  that  "nothing  in 
this  Act  contained  shall  authorise  any  person  to 
me  upon  a  highway  a  locomotive  engine  which 
shall  be  so  constructed  or  used  as  to  cause  a 
public  or  private  nuisance ;  and  every  such  person 
so  using  snch  engine  shall,  notwithstanding  this 
Act,  be  liable  to  an  indictment  or  action,  as  the 
ease  may  be,  for  such  use,  where,  but  for  the 
passing  of  this  Act,  such  indictment  or  action 
could  be  maintained." 

By  the  Locomotive  Act,  1865  (28  &  29  Vict  c. 
83),  further  provisions  are  made  for  regulating 
the  use  of  locomotives  on  roads. 

By  section  5 — "Subject  to  the  provisions  of 
this  Ac^  any  locomotive  "  (constructed  in  accord- 
ance with  the  requirements  of  the  Act)  "  may  be 
used  on  any  turnpike  road  or  public  highway." 

By  section  12 — "Nothing  in  this  Act  shall 
authorise  any  person  to  use  a  locomotive  which 
may  be  so  constructed  oi  used  as  to  be  a  public 
nuisance  at  common  law,  and  nothing  herein  con- 
tained shall  affect  the  right  of  any  person  to 
recover  damages  in  respect  of  any  injury  he  may 
have  sustained  in  consequence  of  the  use  of  a 
locomotive." 

The  Act  of  1865  repeals  certain  sections  (not 
affecting  this  case)  of  the  Act  of  1861,  and  sub- 
ject thereto  the  two  statutes  are  to  be  construed 
together  as  one  Act 

(2)  37  Law  J.  Rep.  (H.L.)  Exch.  161 ;  Law 
Sep.  3  HJL  330. 

(8)  37  Law  J.  Rep.  Q.B.  214;  Law  Rep.  3 
Q.B.  738. 

(4)  5  Hurl.  &  N.  679;  29  Law  J.  Rep.  Exch. 
847- 
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Bbahwell,  L.J. — I  am  of  opinion  that 
the  judgment  of  Mel  lor,  J.,  should  be 
affirmed.  The  act  done  by  the  defendant 
on  the  road  is  confessedly  dangerous,  be- 
cause it  is  admitted  that  no  care  on  the 
part  of  those  who  manage  the  engine  can 
prevent  the  sparks  from  flying.  It  is 
conceded  that  at  common  law,  before  the 
Act  was  passed,  the  plaintiff  could  have 
maintained  his  action;  but  the  Act  is 
said  to  furnish  a  defence.  To  my  mind 
the  Act  not  only  goes  to  shew  that  the 
action  would  formerly  have  been  main- 
tainable, but  also  carefully  provides  that 
nothing  contained  in  it  shall  prevent  the 
action  being  maintainable  still.  It  seems 
to  me  a  just  and  reasonable  enactment 
that,  if  a  man  for  his  own  advantage 
uses  a  dangerous  machine  on  the  high- 
way, he  should  pay  damages  for  injury 
caused  thereby.  If  the  profit  which  he 
obtains  from  using  it  is  not  enough  to 
enable  him  to  pay  for  the  damage  he 
causes,  the  loss  is  not  one  to  which  the 
community  or  the  injured  person  ought 
to  be  subject,  and  it  is  for  the  public 
benefit  that  the  use  of  the  machine 
should  be  suppressed.  The  action  being 
maintainable  at  common  law,  it  is  in 
accordance  with  good  sense,  and  in  my 
view  the  statute  is  careful  to  provide  that 
no  conclusion  should  be  drawn  from  its 
provisions  such  as  was  drawn  in  Vaughan 
v.  The  Taff  Vale  Railway  Company  (4). 
I  am  bound  to  say  that  the  result  of  the 
arguments  used  in  the  present  case  has 
been  to  harden  my  conviction  that  The 
King  v.  Pease  (5)  and  Vauglum  v.  The 
Taff  Vale  Railway  Company  (4)  were 
wrongly  decided. 

Baggallay,  L.J. — I  agree  that  this 
appeal  should  be  dismissed.  It  is  con- 
tended that  the  authority  conferred  by 
section  5  of  the  later  Act  protects  the 
defendant,  but  that  section  provides  only 
that  locomotives  may  be  used  on  roads 
"  subject  to  the  provisions  of  this  Act," 
and  on  no  other  terms.  It  is  quite  clear 
that,  under  the  provisions  of  the  12th 
section  of  the  Act,  the  defendant  would 
be  liable. 


(5)  4  B.  &  Ad.  30;  2  Law  J.  Rep.  MO.  80. 
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Thesigbr,  L.J. — I  am  of  the  same 
opinion.  It  is  conceded  that,  apart  from 
the  statute,  the  defendant  would  have 
been  liable ;  but  the  statute,  so  far  from 
authorising  any  act  to  be  done  which 
could  not  have  been  done  before  the 
passing  of  the  statute,  seems  rather  to 
hare  restricted  the  rights  of  persons 
using  these  engines,  whilst  it  keeps  up 
every  right  which  a  person  injured  by 
the  use  of  them  might  nave. 

Judgment  affirmed. 


Solicitors— Kingsford  &  Dorman,  for  plaintifls  ; 
Rickards,  Maude  &  Maude,  for  defendant. 


[IN  THE  DIVISIONAL  COURT  FOB  THE 
Q.B.,  CJ.  AND  EXCH  DIVISIONS.] 
1880  1 

Feb  18  f     DIX  v'  GE00M  AND  AN0THBB- 

Practice — Judgment  by  Default  in  Action 
on  a  Replevin  Bond  final,  not  Interlocutory 
—Rules  of  Oourt,  1875,  Order  XXIX., 
Rules  2  and  4. 

In  an  action  on  a  replevin  bond,  when 
judgment  goes  by  default,  such  judgment  is 
final  and  not  interlocutory,  and  there  is  no 
necessity  for  a  writ  of  inquiry.  The  old 
procedure  is  not  altered  by  the  Judicature 
Act. 

This  was  a  motion  by  way  of  appeal 
from  an  order  of  Denman,  J.,  sitting  at 
chambers,  who  had  refused  to  rescind  an 
order  made  by  the  District  Registrar  of 
Hanley. 

The  defendants  had  executed  a  replevin 
bond,  with  a  penalty  of  1507.,  to  avoid  a 
distress  for  rent  levied  upon  the  Bed  Lion 
Inn  at  Hanley.  The  bond  was  forfeited 
for  non-prosecution  of  the  action  of  re- 
plevin ;  and  the  plaintiff  thereupon  com- 
menced this  action  on  the  bond,  and 
endorsed  his  writ  with  a  claim  for  102Z.  8s., 
which  was  the  amount  admitted  to  be  due 
under  the  distress  for  rent  and  expenses. 
The  defendants  appeared  to  the  action, 
but  delivered  no  statement  of  defence. 
The  plaintiff  then  obtained  ex  parte  an 


interlocutory  judgment,  and  a  writ  of 
inquiry  from  the  District  Registrar  ot 
Hanley  to  assess  the  damages.  On  the 
23rd  of  November,  1879,  the  defendants 
applied  to  the  District  Registrar  to  set 
aside  this  interlocutory  judgment  and  all 
subsequent  proceedings,  as  irregular,  on 
the  ground  that  the  judgment  ought  to 
have  been  final  in  the  first  instance.  The 
District  Registrar  dismissed  the  applica- 
tion ;  and  on  the  12th  of  December  Den- 
man, J.,  upheld  his  decision.  The  present 
appeal  was  then  brought. 

0.  TJodd,  for  the  defendants. — The 
judgment  should  have  been  final  in  the  first 
instance,  and  not  interlocutory.  The  writ 
of  inquiry  was  a  wrong  proceeding,  and 
we  ought  not  to  be  made  to  pay  the  costs 
of  that.  Before  the  Judicature  Act  no 
writ  of  inquiry  was  necessary  in  the  case 
of  the  forfeiture  of  a  replevin  bond,  as  was 
expressly  decided  in  Middleton  v.  Bryan 
(1).  It  was  there  held  that  the  statute 
8  4  9  Will.  3.  c.  11  did  not  apply,  as  the 
Court  itself  could  grant  the  same  relief  as 
equity  did  in  the  case  of  other  bonds. 
Shaw  v.  The  Marquis  of  Worcester  (2)  and 
Moody  v.  Peasant  (3)  were  also  cited. 

A.  E.  Hardy,  for  the  plaintiff. — Under 
11  Geo.  2.  o.  19,  the  value  of  the  goods 
was  ascertained  at  the  time  of  executing 
the  bond,  and  the  bond  was  conditioned 
for  double  such  value.  The  sureties  also, 
by  executing  the  bond,  admitted  the 
value.  Bnt  under  19  &  20  Vict.  c.  108. 
s.  65,  the  amount  of  the  bond  has  to  be 
fixed  by  the  Registrar ;  and  the  condition 
is  also  changed,  for  the  plaintiff  in  replevin 
is  required  to  prosecute  his  action  without 
delay.  The  endorsement  for  1022.  8s.  on 
the  plaintiffs  writ  is  a  claim  for  damages, 
and  not  a  special  endorsement.  A  writ 
of  inquiry  is  therefore  necessary,  as  a 
proceeding  to  inform  the  conscience  of  the 
Court,  in  order  to  reduce  the  penalty. 

Lush,  J. — I  am  of  opinion  that  this  ap- 
plication ought  to  succeed,  on  the  ground 
that  the  writ  of  inquiry  was  not  necessary 
or  authorised.  Under  the  old  practice, 
the  course  of  the  defendant  was  to  come 
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1)  3  M.  &  S.  165. 

2)  6  Eng.  385. 
8)  2  Bos.  &  P.  448. 
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to  this  Court  and  apply  for  a  stay  of  pro- 
ceedings ;  and  it  was  then  referred  to  a 
Master  to  ascertain  the  amount  actually 
due.  This  practice  is  not  affected  by  the 
Judicature  Act.  The  plaintiff  has  the 
option  of  claiming  either  the  specific 
amount  of  the  bond,  or  else  damages.  If 
he  does  the  former,  then  it  is  an  action 
for  debt  and  therefore  a  liquidated  claim. 
This  is  shewn  by  the  forms  given  in  the 
Appendix  to  the  Judicature  Act  for  en- 
dorsements  of  claim.  In  the  form  for  a 
money  bond,  a  blank  is  left  for  the  specific 
amount;  but  in  the  form  for  an  action 
for  damages  upon  a  bond,  no  amount  is 
given.  In  the  latter  case,  there  would  be 
an  interlocutory  judgment,  followed  by  a 
writ  of  inquiry  under  Order  XXIX.,  rule 
4  But  here  the  plaintiff  has  claimed  a 
liquidated  amount,  namely,  102Z.  8s.  on  a 
bond  to  secure  1502.  The  interlocutory 
judgment,  therefore,  is  wrong;  and  the 
writ  of  inquiry  is  also  wrong.  The  de- 
fendants must  have  the  costs  of  this 
application  and  of  the  summons,  the  plain- 
tiff to  be  at  liberty  to  sign  final  judgment. 

Pollock,  B. — I  agree,  and  I  think  it 
would  be  a  great  misfortune  if  the  prac- 
tice had  been  made  more  expensive  since 
the  Judicature  Act.  The  authority  of 
MicUUeton  v.  Bryan  (1)  is  still  binding, 
and  the  grounds  of  that  decision  still 
remain.  There  is  no  express  reference  to 
the  matter  in  the  Judicature  Act ;  but  it 
seems  quite  clear  that  this  is  a  liquidated 
demand  under  Order  XXIX.,  rule  2.  It 
is  open  to  the  Court,  ,  in  the  regulation  of 
its  own  practice,  to  deal  with  the  matter 
without  having  recourse  to  a  writ  of  in- 
quiry. I  am  of  opinion  that  the  course 
hud  down  by  my  brother  Lush  should  be 
followed. 

Judgment  and  subsequent  proceedings 
set  aside ;  defendants  to  have  the 
costs  of  the  summons  right  through ; 
plaintiff  to  be  at  liberty  to  sign 
final  judgment. 

Solicitors — Gregory,  Rowcliffes  &  Co.,  agents  for 
J.  L.  Hamsha  w,  Hanley,  for  plaintiff ;  Pitman 
&  Lane,  agents  for  E.  A.  Aahmall,  Hanley,  for 
defendant!. 


1880 
March 


'[LN  THE  COURT  OF  APPEAL.] 

THE  PRISON  COMMISSIONERS  V. 
THE  CORPORATION  OF  LIVER- 
POOL.* 


Li.1  J.U 


Prison  Act,  1877  (40  41  Vict.  c.  21), 
ss.  4,  57 — Expenses  incurred  in  Mainten- 
ance of  Prisoners — Reformatory  Schools — 
Expense  of  Clothing  for  Boy  sent  to  Refor- 
matory School — Reformatory  Schools  Act, 
1866,  29     30  Vict.  c.  117.  s.  23. 

The  expense  of  providing  a  prisoner  sen- 
tenced to  be  detained,  after  a  term  of  im- 
prisonment, in  a  reformatory  school,  with 
clothing  suitable  for  his  admission  to  the 
school,  is  an  expense  incurred  for  the 
"  maintenance  of  a  prisoner  "  to  be  borne  by 
the  Prison  Commissioners,  under  section  4 
of  the  Prison  Act,  1877. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  on  a  Special  Case. 

The  question  raised  by  the  case  for  the 
opinion  of  the  Court  was  whether,  when 
a  youthful  offender  was  sentenced  under 
the  Reformatory  Schools  Act,  1866,  to  be 
detained  in  a  reformatory  school,  after  a 
term  of  imprisonment  in  the  borough  pri- 
son at  Liverpool,  the  cost  of  supplying 
him  with  clothing  suitable  for  his  admis- 
sion to  the  school  ought  to  be  borne  by 
the  Corporation  of  Liverpool,  who,  up  to 
the  passing  of  the  Prison  Act  of  1877,  were 
the  prison  authority  for  the  borough,  or 
by  the  Prison  Commissioners  under  the 
Prison  Act,  1877. 

The  Queen's  Bench  Division  gavejudg- 
ment  for  the  Corporation,  and  the  Prison 
Commissioners  appealed. 

The  case  in  the  Court  below  is  fully 
reported,  and  the  special  case  and  the 
material  sections  of  the  Acts  of  Parlia- 
ment bearing  upon  the  matter  are  fully 
set  out,  48  Law  J.  Rep.  Q.B.  436. 

A.  L.  Smith  (The  Attorney-General  with 
him),  for  the  appellants,  argued  as  in  the 
Court  below. 

Herschell  and  R.  S.  Wright,  for  the  re- 
spondents, were  not  required  to  argue. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  our  judgment  should  be  for  the  re- 

*  Coram  Lord  Coleridge,  C.J.;  Bromwdl,  L.J.; 
and  Thesiger,  L.J. 
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spondente.  The  question  arises  in  respect 
of  a  sum  of  30s.,  the  cost  of  a  suit  of 
clothing  supplied  to  a  prisoner  who  was 
sentenced  to  a  term  of  imprisonment  in 
the  Liverpool  gaol,  and  after  the  expira- 
tion of  his  sentence  was  taken  to  a  refor- 
matory school  into  which  he  would  not 
be  admitted  without  a  suit  of  clothes. 
The  case  finds  that  the  clothes  were  proper 
clothes  for  the  school.  It  is  admitted  for 
the  appellants  that,  under  29  &  30  Vict, 
c.  117,  the  expenses  of  providing  proper 
clothing  in  order  to  secure  the  admission 
of  the  prisoner  into  the  school  would, 
before  the  Act  of  1877,  have  been  borne 
by  the  Corporation  of  Liverpool,  the  cor- 
poration being  the  prison  authority  for 
the  borough  within  the  words  of  an 
earlier  Act— the  28  &  29  Vict.  c.  126. 
s.  5.  The  question  here  is,  whether  the 
corporation  are  still  the  prison  authority 
and  liable  to  pay,  or  in  other  words, 
whether  the  clothes  are  to  be  paid  for 
by  the  State,  or  by  the  different  counties 
and  boroughs  who  still  continue  for  cer- 
tain purposes  to  be  prison  authorities. 
The  Act  of  1877  enacts,  by  section  4, 
that  all  expenses  incurred  in  the  main- 
tenance of  prisoners  in  prisons  shall  be 
defrayed  by  the  State.  By  the  interpre- 
tation clause,  section  57,  "maintenance" 
includes  "  all  such  necessary  expenses  in- 
curred in  respect  of  a  prisoner  for  food, 
clothing,  custody,  safe  conduct  and  re- 
moval from  one  place  of  confinement  to 
another,  or  otherwise,  from  the  period 
of  his  committal  to  prison  until  his 
death  or  discharge  from  prison,  as  would, 
if  this  Act  had  not  passed,  be  payable 
by  a  prison  authority."  In  my  opinion 
this  section  by  its  very  terms  settles 
the  question.  The  clothing  being  proper 
and  requisite  for  the  prisoner's  admission 
into  the  reformatory  it  comes  within  the 
expression  "  maintenance  from  the  period 
of  his  committal  up  to  his  discharge." 
It  is  said  that  detention  in  a  reformatory 
is  not  the  same  thing  as  detention  in  a 
prison.  It  is  true  that  in  a  certain  sense 
it  is  not.  But  the  words  used  in  sec- 
tion 57  do  not  refer  to  prisons  only,  but 
include  also  places  of  confinement,  and 
looking  at  the  Reformatory  Schools  Act, 
1866,  ss.  21  and  22,  it  is  clear  that  for 
certain  purposes  reformatory  schools  are 


(App.),  Q.B. 

places  of  confinement.  It  is  made  an 
offence  punishable  by  three  months'  im- 
prisonment with  hard  labour  to  escape 
from  them.  The  liberty  of  a  person  sent 
there  is  interfered  with  in  consequence  of 
the  sentence  of  a  Court ;  he  is  confined 
under  the  authority  of  the  law.  I  am, 
therefore,  of  opinion  that  these  expenses 
are  clearly  within  the  words  of  section  57, 
"  expenses  of  the  maintenance  of  a  pri- 
soner," which  by  section  4  are  to  be  paid 
by  the  State. 

But  there  is  another  ground  upon  which 
the  question  may  be  determined.  These 
clothes  are  admitted  to  be  requisite  for 
the  admission  of  the  prisoner  to  the  re- 
formatory, and  the  expense  of  providing 
them  comes  therefore  within  the  terms  of 
the  Act  as  an  expense  necessarily  incident 
to  his  removal  from  prison  to  the  refor- 
matory school,  because  he  could  not  have 
been  removed  from  the  borough  orison 
at  Liverpool  to  the  training  ship  without 
them.  On  both  grounds,  therefore,  I 
think  these  are  expenses  which  by  the 
direct  words  of  the  Act  of  1877  are  thrown 
upon  the  State,  and  that  the  judgment  of 
the  Court  below  was  right  and  should  be 
affirmed. 

Bramwell,  L.J.,  and  Thesiger,  L.J., 
concurred. 

Judgment  affirmed. 

Solicitors— Hare  &  Fell,  for  plaintiffs ;  Venn  ft 
Son,  agents  for  Bayner,  Liverpool,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
C the  queen,  on  the  prosecution  of 

,  Q^Q  THE  GUARDIANS  OF  THE  MED  WAT 

n     o  <     union   (respondents)   v.  thk 
e°"  *'  I      GUARDIANS  OP  THE  MAIDSTONE 
L    union  (appellants). 

Poor  Law — Settlement  of  Pauper 
Lunatic— Husband  and  Wife— Desertion 
by  Husband— Order  of  Removal— Wife'* 
Settlement— Statutes  24  25  Vict.  c.  55. 
s.  3,  and  39    40  Vict.  c.  61.  s.  34. 

[For  the  report  of  the  above  case,  see 
49  Law  J.  Rep.  M.C.  25.] 
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[IN  THE  COURT  OF  APPEAL.] 
1879.  ~| 

^188(f      f^WBET  »•  BARKER  AND  SONS  * . 

March  19.  J 

Bankruptcy  — Lease — Disclaimer — Use 
and  Occupation — Trespass — Personal  Lia- 
bility of  Trustee— Bankruptcy  Act,  1869 
(32    33  Vict.  c.  71),  section  23. 

A  trustee  in  bankruptcy  used  and  occu- 
pied leasehold  premises  of  the  bankrupts, 
and  paid  the  next  quarter's  rent  to  the 
landlord.  Thenceforth  the  trustee  ceased 
to  use  the  premises,  but  for  a  time  retained 
the  key  of  them,  and  ultimately  disclaimed 
the  lease,  and  handed  over  the  key  to  the 
landlord: — 

Held,  that  the  trustee  teas  not  personally 
liable,  either  upon  an  implied  contract  of 
tenancy  or  as  a  trespasser,  to  pay  the  land- 
lord in  respect  of  the  possession  of  the  pre- 
mises between  the  time  when  the  trustee's 
actual  occupation  ceased  and  the  date  of 
the  disclaimer. 

Sed  quaere,  per  Cock  burn,  C.J.,  and 
Thesiger,  L.J.,  whether  a  trustee  in  bank- 
ruptcy, although  he  has  disclaimed,  would 
not  be  personally  liable  to  the  lessor  in 
respect  of  any  actual  use  and  occupation  of 
the  premises. 

Appeal  of  the  defendants  from  the 
judgment  of  Brett,  L.J.,  at  the  trial. 

The  faots  of  the  ease  sufficiently  appear 
from  the  judgment  of  Cotton,  L.J.  (post). 

0.  Russell  and  H.  Shield,  for  the  de- 
fendants.— Brett,  L.  J.,  gave  judgment  for 
the  plaintiff  on  the  defendants'  counter- 
claim, holding  that,  on  the  disclaimer  by 
the  plaintiff,  the  lease  must  he  deemed, 
for  all  purposes  to  have  been  surrendered 
at  the  date  of  the  order  of  adjudication, 
so  that  the  defendants  had  lost  all  remedy- 
under  the  covenants  in  the  lease,  and 
that  their  only  remedy  was  under  section 
23  of  the  Bankruptcy  Act,  1869.  It  is 
contended  that  the  plaintiff  is  liable  for 
his  use  and  occupation  of  the  premises 
np  to  the  date  of  the  disclaimer.  He 
was,  in  fact,  in  possession  up  to  the  28th 
of  May,  and  there  is  nothing  in  the  Bank- 

•  C<mmCo<ibwm,CJ.;BTtmwdl,L.J.;Ootton, 
JjJ. ;  and  Thesiger,  L.J. 
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ruptcy  Act  which  hinders  the  Court  from 
implying  a  contract  to  pay  for  use  and 
occupation.  Section  23  does  not  apply. 
The  defendants  are  not  injured  by  the 
operation  of  that  section  within  the 
meaning  of  the  proviso  at  the  end  of  it, 
and  if  they  had  gone  before  the  Court 
and  objected  to  the  disclaimer  the  Court 
could  not  have  imposed  conditions  upon 
the  trustee.  The  only  order  which  the 
Court  could  have  made  would  have  been 
one  with  respect  to  the  possession  of  the 
premises.  It  is  conceded  that  the  policy 
of  the  Act  is  against  throwing  any  per- 
sonal liability  on  the  trustee,  but  here 
the  question  is  whether  or  not  the  trus- 
tee shall  fulfil  an  implied  contract  to  pay 
a  fair  sum  for  use  and  occupation  actually 
enjoyed  by  him,  and  the  onus  lies  upon 
him  of  shewing  some  reason  why  he 
should  not.  The  authorities  do  not  con- 
flict with  this  contention.  In  Ex  parte 
Davis;  in  re  Sneezum  (1),  the  decision 
was  merely  that  the  trustee  was  not  per- 
sonally liable  to  continue  carrying  on  a 
contract,  which  he  had  carried  on  for 
two  years,  and  that  the  only  remedy  of 
the  other  parties  to  the  contract  was  to 
prove  against  the  estate  for  damages 
under  section  31.  There  was  no  dis- 
claimer in  that  case,  and  the  principles 
applying  to  a  contract  differ  from  those 
applicable  to  a  lease.  Ex  parte  The  Llynvi 
Coal  and  Iron  Company  (2)  only  goes  to 
shew  that  upon  the  disclaimer  the  de- 
fendants might  have  claimed  against  the 
estate  of  the  bankrupt  for  the  injury 
they  had  sustained  by  reason  of  the  dis- 
claimer. In  re  Roberts ;  ex  parte  Brooke 
(3),  does  not  affect  the  contention  for 
the  defendants.  There  the  trustee  severed 
fixtures  which  belonged  to  the  landlord 
unless  they  were  removed  at  the  expira- 
tion of  the  lease,  and  the  trustee  after- 
wards disclaimed.  The  effect  of  that  de- 
cision really  is  that  the  trustee  after  the 
disclaimer  was  in  the  same  position  as  if 
he  had  never  had  anv  interest  in  the 
lease,  and  therefore  that  the  severance 

(1)  45  Law  J.  Rep.  Bankr.  137 ;  Law  Rep.  3 
Ch.  D.  463. 

(2)  41  Law  J.  Rep.  Bankr.  5;  Law  Rep.  7 
Chane.  28. 

(3)  48  Law  J.  Rep.  Bankr.  22;  Law  Rep.  10 
Ch.  D.  100. 
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was  wrongful.  The  term  does  not  cease 
for  all  purposes  by  virtue  of  the  dis- 
claimer— Smyth  v.  North  (4).  If  a  con- 
tract to  pay  for  use  and  occupation  cannot 
be  implied,  the  plaintiff  was  a  trespasser, 
and  is  liable  in  damages  for  his  wrongful 
occupation  of  the  premises.  They  also 
cited  Ex  parte  Dressier;  re  Solomon  (5) ; 
Ward  v.  Mason  (6) ;  and  Harland  v. 
Bromley  (7). 

Alfred  W%Ui  (A.  L.  Smith  with  him), 
for  the  plaintiff. — By  the  Bankruptcy 
Act,  1869,  all  property  including  every 
obligation,  whether  beneficial  to  the  es- 
tate or  otherwise,  is  vested  in  the  trustee. 
The  Legislature  intended  that  every 
facility  and  protection  should  be  afforded 
to  the  trustee  in  order  to  enable  him  to 
wind  up  the  estate  to  the  best  advantage 
for  the  creditors,  and  section  23,  enabling 
him  to  disclaim  onerous  property  and 
contracts,  was  intended  by  way  of  ad- 
ditional protection  to  him,  for  there  was 
no  express  power  to  disclaim  under  the 
old  Act  of  1849.  Ex  major e  cautela,  sec- 
tion 23  provides  that  he  may  disclaim 
"  notwithstanding  he  has  endeavoured  to 
sell,  or  has  taken  possession  of  such  pro. 
perty,  or  exercised  any  act  of  ownership 
in  relation  thereto."  The  framers  of  the 
Act  intended  to  limit  the  remedy  to  that 
given  by  section  23.  They  could  not 
have  intended  that  the  trustee's  liability 
should  be  increased  by  virtue  of  the 
power  given  to  disclaim.  The  Courts 
have,  in  fact,  always  treated  the  trustee's 
jurisdiction  under  the  section  as  a  wide 
and  beneficial  one,  and  have  given  him 
every  protection  in  the  exercise  of  it. 
The  utmost  injury  that  can  happen  to 
the  landlord  is  that  he  may  be  compelled 
to  accept  a  dividend  upon  the  rent  ac- 
cruing whilst  his  notice  to  quit  is  run- 
ning. Ex  parte  Davis;  in  re  Sneezum  (1) 
is  an  authority  against  an  extension  of 
the  liability  of  the  trustee.  The  facts  in 
the  present  case  negative  any  implication 
of  a  promise  to  pay  for  use  and  occupation 

(4)  41  Law  J.  Rep.  Exch.  108 ;  Law  Rep.  7 
Exch.^*4:2-^t. 

(5)  48  Law  J.  Rep.  Bankr.  20;  Law  Rep.  9 
Ch.  D.  252. 

(6)  9  Price,  291. 

(7)  1  Stark.  455. 


after  the  last  payment  of  rent.  That 
payment  was  made  while  both  parties 
thought  the  lease  was  a  subsisting  one, 
so  that  no  implication  arises  upon  it ;  nor 
is  the  mere  fact  that  the  trustee  subse- 
quently retained  possession  of  the  key  of 
the  premises,  which  is  the  only  evidence 
of  use  and  occupation,  sufficient  to  raise 
the  implication. 

There  is  also  no  evidence  to  support 
the  liability  of  the  trustee  as  a  trespasser, 
because,  until  the  disclaimer  was  exe- 
cuted, such  possession  as  he  had  was 
under  the  lease. 

H.  Shield,  in  reply. — There  was  a  con- 
structive occupation  by  the  trustee  up  to 
the  date  of  the  disclaimer.  In  order  to 
relieve  the  trustee  of  liability  it  must  he 
shewn  that  the  occupation  which  he  had 
formerly  had  terminated — Harland  v. 
Bromley  (7). 

Our.  adv.  vult. 

The  following  judgments  were  (on  the 
19th  of  March,  1880)  delivered  by 

Cotton,  L.J. — The  question  in  this 
appeal  arises  on  a  counterclaim  put  in  by 
the  defendants.  The  plaintiff  is  trustee 
in  bankruptcy  of  the  estate  of  Messrs. 
Dixon,  who  became  bankrupt  on  the  8th 
of  October,  1877.  At  the  time  of  the 
bankruptcy  Messrs.  Dixon  held  certain 
manufacturing  premises  as  tenants  of  the 
defendants  under  a  lease  made  in  March, 
1874.  The  plaintiff  after  the  bankruptcy 
for  a  time  continued  to  occupy  these  pre- 
mises for  the  purpose  of  completing  cer- 
tain work  in  hand,  and  while  so  in  occu- 
pation did  work  for  the  defendants.  The 
plaintiff  paid  the  rent  duo  on  the  1st  of 
January,  1878,  and  after  that  time  he  in 
no  way  used  the  demised  premises,  ex- 
cept that,  till  some  time  in  January,  1878, 
he  kept  there,  and  in  that  month  sold, 
certain  chattels  belonging  to  the  bank- 
rupt's estate.  The  quarter's  rent  due  on 
the  1st  of  April,  1878,  was  paid  not  by 
the  plaintiff,  but  by  Messrs.  Wilkinson  & 
Kendal,  who  were  creditors  of  the  bank- 
rupts, and  entitled  by  assignment  to 
such  interest  as  the  bankrupts  had  in 
certain  machinery  on  the  premises  which, 
under  a  covenant  in  the  lease,  were  at 
the  expiration  thereof  to  be  paid  for  by 
the  landlord.    Apparently  some  negotia- 
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tions  were  going  on  between  the  defend- 
ants and  Messrs.  Wilkinson  &  Kendal 
with  reference  either  to  this  machinery 
or  to  the  lease  of  the  premises,  and  in  the 
meantime  the  plaintiff  retained  the  key, 
bnt  on  the  20th  of  May  the  negotiations 
between  the  defendant  and  Wilkinson  & 
Kendal  having  come  to  an  end,  the 
plaintiff,  nnder  the  provisions  of  the 
23rd  section  of  the  Bankruptcy  Act,  dis- 
claimed the  lease  of  the  premises,  and 
gave  up  the  key  to  the  defendants.  The 
plaintiff  brought  his  action  for  the  price 
of  the  work  done  for  the  defendants,  and 
they  by  counterclaim  sought  to  recover 
rent  from  the  1st  of  April  to  the  time 
when  the  key  was  given  up  by  the 
plaintiff  to  them.  Under  the  23rd  section 
of  tiie  Bankruptcy  Act,  when  a  disclaimer 
is  given,  the  lease  is  to  be  deemed  to  be 
surrendered  as  on  the  date  of  the  adjudi- 
cation— in  this  case  the  8th  of  October, 
1877 — and  having  regard  to  the  opera- 
tion of  the  statute,  the  trustee  must  be 
considered  as  never  having  had  any  in- 
terest in  the  lease,  and  the  question  is 
whether  or  no,  notwithstanding  that  in 
feet  the  lease  existed  down  to  the  20th  of 
May,  and  such  possession  as  he  had  pre- 
viously to  that  day  was  under  the  lease, 
he  is  to  be  held  liable  under  an  implied 
contract  for  use  and  occupation,  or  as  a 
trespasser.  Lord  Justice  Brett,  before 
whom  the  case  was  tried,  decided  in 
favour  of  the  plaintiff  against  the  counter- 
claim.  Hence  the  appeal  to  us. 

I  will  first  deal  with  the  question 
whether  the  counterclaim  can  be  sus- 
tained under  an  implied  contract  by  the 
trustee  in  bankruptcy,  to  pay  for  use  and 
occupation  of  the  premises.  Such  use 
and  occupation  as  existed  was  with  re- 
ference to  and  under  the  lease,  and  though 
the  subsequent  disclaimer  of  the  trustee 
requires  us  to  treat  the  lease  as  if  it 
never  existed  subsequently  to  the  bank- 
ruptcy, yet,  when  in  fact  the  occupation 
has  been  with  reference  to  an  expressed 
existing  contract,  it  is  not,  in  my  opinion, 
right  to  imply  a  contract  with  reference 
to  the  occupation  which  the  parties  never 
coold  have  contemplated.  It  is  a  very 
different  question  whether  the  trustee 
can  be  treated  as  a  trespasser.  In  deal- 
ing with  this  part  of  the  case  I  think  we 


must  consider  the  intention  of  the  enact- 
ment which  we  are  considering.  Inde- 
pendently of  its  operation,  a  trustee  in 
bankruptcy  who,  for  the  benefit  of  the 
estate,  had  for  a  time  occupied  premises 
held  on  lease  by  the  bankrupt,  would  be 
personally  liable  as  tenant,  with  a  right 
of  indemnity  against  the  estate  if  suffi- 
cient for  the  purpose ;  and  the  object  of 
the  statute  was  to  relieve  the  trustee 
from  this  personal  liability  and  the  cre- 
ditors from  the  loss  resulting  from  his 
claim  for  indemnity.  Moreover,  it  does 
so  by  treating  the  lease  as  surrendered, 
not  as  from  the  date  of  the  disclaimer, 
but  as  from  the  date  of  the  order  of 
adjudication,  which  points  to  an  inten- 
tion entirely  to  relieve  both  the  trustee 
and  the  estate  from  all  liability.  The 
case  of  In  re  Roberts ;  ex  parte  Brooke  (3), 
is  an  authority  that  certain  acts  of  the 
trustee  between  the  adjudication  and  the 
disclaimer  are  to  be  treated  as  wrongful 
acts.  But  in  that  case  the  acts  of  the 
trustee  were  the  severance  of  fixtures  be- 
longing to  the  landlord,  unless  removed 
during  the  existence  of  the  lease.  Here 
the  act  relied  upon  by  the  defendants 
was  the  formal  continuance  of  possession 
by  retaining  the  key  without  any  actual 
use  of  the  premises  or  dealing  with  any- 
thing thereon.  In  my  opinion  it  would 
not  be  right,  in  consequence  of  the  trus- 
tee subsequently  exercising  the  power  of 
disclaimer  which  he  has  nnder  the  Act, 
even  although  he  has  taken  possession, 
to  treat  these  acts  as  wrongful  and 
tortious,  and  sufficient  to  subject  the 
trustee  to  a  claim  for  damages  as  a  tres- 
passer. The  landlord  might  have  pro- 
tected himself,  if  he  thought  fit,  by  exer- 
cising the  power  given  to  him  by  the 
24th  section,  of  calling  on  the  trustee  to 
elect  whether  he  would  disclaim  or  not, 
and  if  the  landlord  is,  in  fact,  injured  by 
what  is  done,  he  has,  under  the  latter 
part  of  the  23rd  section,  a  right  of  proof 
against  the  estate  of  the  bankrupt. 

Brahwell,  L.J. — I  am  also  of  opinion 
that  this  judgment  should  be  affirmed. 
The  question  is  not  whether  the  plaintiff 
could  disclaim  when  he  did.  The  ques- 
tion is  whether  he  is  liable  on  a  contract 
to  pay  for  use  and  occupation.    It  is  an 
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action  of  contract.  There  is  no  express 
contract,  and  the  question,  therefore, 
mnst  be  whether  there  is  one  implied. 
The  only  ground  for  implying  such  a 
contract  is  that  otherwise  the  plaintiff  is 
a  trespasser  by  virtue  of  the  retrospective 
operation  of  section  23.  I  think  that  a 
trespass  cannot  be  turned  into  a  contract 
in  this  way.  But  that  is  immaterial,  be- 
cause, if  the  plaintiff  was  a  trespasser,  I 
think  there  ought  to  be  an  amendment 
to  enable  the  "question  in  controversy" 
between  the  parties  to  be  tried.  That 
question  is  whether  the  lease,  being 
deemed  to  be  surrendered  on  the  day 
■  of  the  adjudication,  the  defendants  are 
entitled  to  a  compensation  for  the  plain- 
tiff's occupation  of  the  premises  after  that 
period.  Is  the  plaintiff  a  trespasser, 
then,  by  virtue  of  such  oocnpation?  I 
am  of  opinion  he  is  not.  It  seems  to  me 
impossible  to  hold  that  a  power  of  dis- 
claimer given  for  the  benefit  of  the  estate 
can  only  be  exercised  on  the  terms  of  the 
trustee  becoming  a  wrongdoer  and  tres- 
passer, nor  can  it  be  possible  to  imply  a 
contract  to  pay  for  the  occupation  on  a 
quantum  meruit  in  respect  of  an  occupa- 
tion which,  had  there  been  no  disclaimer, 
would  have  been  an  occupation  by  the 
trustee  as  assignee  of  the  lease.  As  to 
In  re  Roberts;  ex  parte  Brooke  (3),  it 
was  not  necessary  for  the  trustee  there 
to  do  what  he  did  in  order  to  enable  him 
to  decide  whether  he  would  take  to  the 
lease.  The  act  was  not  of  the  character 
of  those  so  necessary ;  but  more  or  less 
of  an  occupation  is  necessary  for  suoh 
a  purpose  as  is  contemplated  by  the 
statute.  If  the  occupation  here  was  too 
much  the  defendants  should  have  treated 
the  disclaimer  as  a  nullity,  and  sued  the 
plaintiff  as  assignee  of  the  lease.  It  is 
said  to  be  hard  on  the  lessor.  So  it  is ; 
but  it  is  the  hardship  of  all  who  deal 
with  those  who  become  bankrupt. 

Thbsigbb,  L.J. — I  agree  with  Lord 
Justice  Cotton  in  the  conclusion  that 
the  judgment  appealed  from  should  be 
affirmed ;  and  if  the  reasoning  by  which 
that  conclusion  is  arrived  at  be  limited 
to  the  circumstances  of  this  particular 
case  I  assent  to  it,  for  I  am  of  opinion 
that  here  there  was  neither  a  contract  by 


the  plaintiff  to  pay  for  use  and  occupa- 
tion, nor  liability  on  his  part  as  for  a 
trespass  in  respect  of  the  period  to  which 
the  counter-claim  relates.  The  actual 
occupation  of  the  plaintiff  which  ceased 
before  the  1st  of  January,  1878,  was 
treated  as  an  occupation  under  the  lease, 
and  for  it,  as  such,  payment  was  made 
and  accepted,  and  there  was  no  subse- 
quent occupation  by  him  which  could  be 
held  to  constitute  a  trespass  or  to  raise 
the  implication  of  a  contract.  But  I 
desire  to  guard  myself  against  being  sup- 
posed to  lay  down  as  a  general  principle 
that  a  trustee  in  bankruptcy  who,  after 
having  had  actual  use  and  occupation  of 
the  bankrupt's  leasehold  premises  without 
payment,  disclaims  the  property,  is  under 
no  personal  liability.  It  seems  manifestly 
unjust  that  the  landlord  should  be  re- 
mitted to  proof  in  the  bankruptcy,  and 
should  thus  be  a  sufferer  over  and  above 
the  other  creditors  of  the  bankrupt  in 
respect  of  damage  to  him,  which,  even 
under  the  powers  given  to  him  by  section 
24  of  the  Bankruptcy  Act,  he  could  not 
wholly  prevent,  and  which  is  incurred 
after  the  bankruptcy,  and  for  the  benefit 
of  the  general  body  of  the  creditors.  On 
the  other  hand,  there  is  no  reason,  as  a 
matter  of  justice,  why  the  bankrupt's 
estate  should  not  indemnify  the  trustee 
for  what  he  is  called  upon  to  pay  in 
respect  of  an  occupation  which  he  has 
not  and  would  not  have  enjoyed  except 
for  the  purpose  of  increasing  that  estate. 
I  see  no  legal  difficulty  in  the  way  of 
implying  a  contract  to  pay  in  a  case 
where  the  trustee  alleges  that,  notwith- 
standing the  effect  of  the  disclaimer,  he 
is  not  a  wrongdoer,  and  the  landlord,  by 
not  calling  upon  him  to  disclaim,  has  in 
a  manner  assented  to  his  occupation; 
while  if  such  a  contract  is  not  to  be  im- 
plied, I  do  not  see  why,  upon  the  lines  of 
the  decision  in  In  re  Roberts;  ex  parte 
Brooke  (3),  and  as  a  further  solution  of 
the  problem  how  to  adjust  rights  and 
liabilities  where  something  is  to  be 
deemed  to  have  been  done  which  has  not 
in  fact  or  in  law  been  done,  the  trustee 
should  not  be  deemed  a  trespasser.  He 
has  by  his  own  act  divested  himself  of 
any  protection  under  the  lease;  he  has, 
ex  hypotheri,  no  other  contractual  proteo 
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fcion,  and  the  section  of  the  Act  of  Par- 
liament under  which  he  disclaims,  while 
expressly  providing  that  his  disclaimer 
shall  not  be  invalidated  by  his  having 
taken'  possession  of  the  property  dis- 
claimed, or  exercised  any  aot  of  owner- 
ship in  relation  thereto,  which  would 
have  been  the  case  under  the  old  bank- 
ruptcy law,  contains  no  provision  that 
the  liability  of  the  trustee,  which,  by  the 
general  law  as  well  as  the  prior  bank- 
ruptcy law,  would  have  resulted  from 
such  possession  or  acts  of  ownership,  is, 
in  every  shape  and  form,  to  cease.  The 
provision  at  the  end  of  the  section,  that 
any  person  injured  by  the  operation  of 
the  section  shall  be  deemed  a  creditor 
of  the  bankrupt  to  the  extent  of  such 
injury,  and  may  accordingly  prove  the 
same  as  a  debt  under  the  bankruptcy, 
may  perhaps  be  intended  to  include  the 
injury  caused  to  a  landlord  by  the  occu- 
pation of  his  premises  by  the  trustee  for 
the  period  between  the  date  of  the  adjudi- 
cation in  bankruptcy  and  that  of  the  dis- 
claimer, and  thus  inferential  ly  to  exclude 
the  liability  of  the  trustee  for  such  occu- 
pation; but  it  is  by  no  means  clear  to 
me  that  it  was  so  intended,  or  ought  to 
be  so  construed,  and  I  prefer  to  keep  my 
mind  open  upon  this  important  question 
for  some  occasion  when  it  becomes  neces- 
sary to  decide  it. 

I  may  add  that  the  Lord  Chief  Justice 
of  England  desires  me  to  say  that  he 
concurs  in  this  judgment. 

Judgment  affirmed. 


Solicitors — Hamlin  &  G rammer,  agents  for  B.  C. 
Pullan,  Leeds,  for  plaintiff;  Nelson,  Barr  & 
Nelson,  agents  for  Nelson  &  Co.,  Leeds,  for 
defendants. 
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[IN  THE  EXCHEQUER  DIVISION.] 
1879.  1 

WILSON  AND  ANOTHER  V. 
WALLANI  AND  OTHERS. 


Dec.  20. 

1880. 
March  2. 

Bankruptcy  —  Liability  of  Trustee  — 
Vesting  of  Leaseholds  —  Disclaimer  — 
"  Writing  under  his  Hand  " — Bankruptcy 
Act,  18G9  (32  Sr  33  Vict.  c.  71),  s.  23. 

The  leaseholds  of  a  debtor  liquidating 
under  the  Bankruptcy  Act,  1869,  are  vested 
absolutely  in  the  trustees  on  their  appoint' 
ment,  subject  to  the  right  to  disclaim,  and 
the  trustees  are  personally  liable  on  the 
covenants  unless  they  have  made  a  valid 
disclaimer. 

A  letter  signed  by  the  solicitor  of  the 
trustees  in  his  own  name  is  not  a  "  writing 
under  their  hand "  sufficient  for  the  pur- 
poses of  disclaimer  within  section  23  of  the 
Bankruptcy  Act,  1869. 

This  was  an  action  tried  by  Stephen, 
J.,  at  Westminster  on  the  19th  of  No- 
vember, 1879,  and  reserved  for  farther 
consideration. 

H.  Matthews  and  H.  Payne  were  for 
the  plaintiffs;  Ambrose  and  E.  0.  Man, 
for  the  defendants. 

The  facts  and  arguments  fully  appear 
in  the  judgment. 

The  following  judgment  was  (on  March 
3)  read  by 

Stephen,  J.  —  This  was  an  action 
brought  by  the  landlords  of  a  house,  No. 
32,  Alfred  Place,  Bedford  Square,  against 
Wallani,  who  was  the  tenant  under  an 
agreement  dated  the  25th  of  December, 
1876 ;  against  various  persons  to  whom 
Wallani  had  sublet,  and  who  need  not  be 
mentioned ;  and  against  Auguste  Dumert 
and  Cesser  Demaux,  who  were  the  trus- 
tees of  Wallani  under  proceedings  in  the 
Court  of  Banlaruptcy,  by  which  it  was 
determined  that  WaUani's  affairs  should 
be  arranged  by  liquidation.  The  action 
was  brought  to  recover  the  possession  of 
the  house,  arrears  of  rent,  damages  for 
non-repair,  and  damages  for  use  and  oc- 
cupation. 

At  the  trial  it  was  arranged  that  pos- 
session of  the  house  should  be  given  up 
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to  the  plaintiffs,  that  402.  should  be 
.agreed  upon  as  the  damages  in  respect  of 
want  of  repair,  and  that  I  should  decide 
on  further  consideration  whether  Wallani 
or  his  trustees  were  liable  upon  the  co- 
venant to  repair  or  for  the  rent,  under 
the  following  circumstances : — 

On  the  23rd  of  December,  1876,  the 
plaintiffs  let  the  house  to  Wallani  for 
three  years,  with  covenants  to  repair  and 
against  subletting,  and  a  proviso  for  re- 
entry. On  the  18th  of  February,  1878, 
Wallani 's  affairs  were  in  liquidation  and 
a  resolution  was  passed  appointing  Du- 
mert  and  Demaux  his  trustees.  On  the 
5th  of  March,  1878,  the  trustees  (who 
had  previously  put  a  man  named  Boden 
in  possession  of  the  house)  sent  a  cheque 
for  222.  10a.  to  the  plaintiff's  agent  in 
payment  of  a  quarter's  rent  left  unpaid 
by  Wallani,  but  due  at  Christmas,  1877. 
In  the  course  of  the  month  of  March, 
1878,  a  sale  was,  by  consent  of  the  plain- 
tiffs, held  on  the  premises  by  the  trustees. 
The  rent  due  on  the  25th  of  March,  1878, 
was  also  paid  by  the  trustees,  but  no  rent 
has  since  that  date  been  paid.  Wallani 
continued  to  live  in  the  house  and  sublet 
parts  of  it  to  various  persons  subsequently 
to  March,  1878.  There  was  no  evidence 
that  after  the  payment  of  the  Lady  Day 
rent  the  trustees  interfered  with  the 
house  in  any  way  whatever.  On  the  1st 
of  November,  1878,  the  plaintiffs  issued  a 
writ  against  Wallani  and  his  sub-tenants, 
but  not  against  the  trustees.  On  the 
12th  of  December,  1878,  the  plaintiff's 
solicitor  wrote  a  letter  to  the  solicitor  to 
the  trustees,  in  which  he  said:  "My 
object  in  writing  is  to  ask  you  to  elect  on 
behalf  of  your  clients,  whether  you  will 
disclaim  the  lease,  otherwise  I  must 
apply  at  chambers  to  add  your  clients  as 
defendants ; "  and  on  the  20th  of  Decem- 
ber he  repeated  the  question  in  another 
letter.  On  the  24th  of  December,  Mr. 
Swaine,  the  solicitor  for  the  trustees, 
wrote  to  the  plaintiffs'  solicitor  the  fol- 
lowing letter : — 

"  Dear  Sir — Re  Wallani — I  have  seen 
my  clients  on  this  matter.  I  was  under 
the  impression  that  the  debtor  had  made 
arrangements  with  his  landlord  for  the 
purpose  of  continuing  as  tenant. 

"My  clients  did,  I  believe,  disclaim 


the  lease  of  32,  Alfred  Place,  but  if  I  am 
mistaken,  please  accept  this  as  such  on 
their  behalf.      Yours  faithfully, 

"  C.  A.  Swaine." 
On  the  28th  of  December  two  letters, 
signed  in  the  name  of  the  plaintiffs'  soli- 
citor by  his  clerk,  were  addressed,  one  to 
Mr.  Dumert,  one  of  the  trustees,  saying, 
"  I  am  in  receipt  of  your  letter  or  the 
24th  inst.,  for  which  I  am  obliged ;  "  the 
other  to  Mr.  Swaine,  saying,  44 1  am  in 
receipt  of  your  letter  disclaiming  lease  of 
No.  32,  Alfred  Place,  Bedford  Square,  on 
behalf  of  the  trustees  of  the  above-named 
debtor." 

On  the  2nd  of  January,  1879,  the 
plaintiffs'  solicitor  called  the  defendants' 
solicitor's  attention  to  Rule  28  of  1871, 
and  said  that  the  leave  of  the  Court  to 
disclaim  their  interest  in  the  lease  was 
necessary.  Further  correspondence  on 
the  subject  took  place,  which  it  is  un- 
necessary to  refer  to  specifically.  The 
result  was,  that  the  application  for  leave 
to  disclaim  was  made  on  behalf  of  the 
trustees  on  the  27th  of  January,  1879, 
and  was  refused  by  the  Court  on  the  18th 
of  February,  1879.  Under  these  circum- 
stances the  question  is  whether  Dumert 
and  Demaux  or  Wallani  are  liable  upon 
the  covenants  of  the  lease  down  to  the 
date  when  the  writ  was  issued,  and  to 
mesne  profits  down  to  the  time  when 
possession  was  given  up  by  Wallani. 

The  argument  presented  on  the  part 
of  the  plaintiffs  was  that  the  lease  with 
all  liabilities  under  it  was  vested  abso- 
lutely in  the  trustees  by  the  Bankruptcy 
Act,  1869,  s.  17,  subject  to  their  power 
to  disclaim,  and  that  they  had  not  dis- 
claimed in  the  manner  directed  by  the 
statute,  and  so  continued  liable.  The  ar- 
gument on  the  part  of  the  defendants 
was,  that  upon  the  true  construction  of 
the  Bankruptcy  Act,  1869,  the  trustees 
were  not  liable  unless  they  had  elected  to 
take  the  lease,  that  they  had  not  so 
elected,  and  that  even  if  they  had  it  was 
not  open  to  the  plaintiffs  to  say  so  on  the 
pleadings.  The  plaintiffs  alleged  in  reply 
that  if  an  election  was  necessary  the 
conduct  of  the  trustees  amounted  to  an 
election  to  take  the  lease,  and  that  that 
point  was  open  to  the  plaintiffs  on  the 
pleadings. 


Digitized  by 


Google 


MICHAELMAS  1879  to  MICHAELMAS  1880. 


Vol.  49.] 

Wilson  v.  Wallam,  Exca. 

Wallani  (who  appeared  in  person  at 
the  trial)  did  not  appear  when  the  case 
came  on  for  further  consideration. 

I  now  proceed  to  consider  these  argu- 
ments. 

The  first  question  is  whether  the  Bank- 
ruptcy Act  of  1869,  vests  the  bankrupt's 
leasehold  properties  in  the  trustee  ab- 
solutely subject  to  his  right  of  disclaimer, 
or  whether  it  is  necessary  that  the  trustee 
should  elect  to  take  the  lease  in  order 
that  he  may  become  liable  to  the  burden 
of  the  covenants.  This  question  has 
never,  I  think,  been  decided,  and  in  order 
to  solve  it  it  is  necessary  to  compare  to- 
gether the  provisions  of  the  present  and 
those  of  the  earlier  Bankruptcy  Acts  and 
to  consider  the  cases  decided  upon  them. 

Under  the  different  Acts  relating  to 
bankruptcy  down  to  and  including  6  Geo. 
4.  c.  16,  the  commissioners  appointed  by 
the  Lord  Chancellor  were  authorised  to 
seize  the  property  of  the  bankrupt  and 
assign  it  to  assignees  for  the  benefit  of 
the  creditors.  It  was  held  by  a  series  of 
authorities,  of  which  CopeUmd  v.  Stephens 
(1)  is  perhaps  the  most  distinct  and 
elaborate,  that  an  assignment  made  in 
general  terms  did  not  vest  the  bankrupt's 
leaseholds  absolutely  in  the  assignees,  but 
left  in  them  a  power  to  renounce  them  if 
it  was  for  the  interest  of  the  creditors 
that  they  should  be  renounced.  It  should 
be  observed,  however,  that  in  that  case 
Lord  Ellenborough  is  careful  to  limit  his 
language  to  the  particular  matter  before 
him,  which  he  does  in  these  words :  "  The 
judgment  of  the  Court  in  this  case  is 
founded  upon  its  own  special  and  pecu- 
liar facts ;  namely,  a  general  assignment 
under  a  commission  of  bankruptcy,  not 
accompanied  or  followed  by  notice  of  the 
existence  of  the  term  nor  by  any  act  of 
acceptance,  entry  or  possession."  It  must 
also  be  observed  that  the  judgment  pro- 
ceeds throughout  upon  an  enquiry  into 
the  question  as  to  what  is  required  in 
order  to  vest  a  term  of  years  in  an  as- 
signee of  the  term.  Subsequent  legisla- 
tion has  altered  the  whole  scheme  of  the 
law  of  bankruptcy. 

By  1  &  2  Will.  4.  c.  56,  which  first  es- 
tablished a  Court  of  Bankruptcy,  it  was 

(1)  1  B.  &  A.  693,  607. 
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enacted  (section  25)  that  when  any  per- 
son was  adjudged  a  bankrupt  "all  his 
personal  estate  and  effects  present  and 
futnre  which  by  the  laws  now  in  force 
may  be  assigned  by  commissioners,  acting 
in  the  execution  of  a  commission,  against 
such  bankrupt,  shall  become  absolutely 
vested  in  and  transferred  to  the  assignees 
or  assignee  for  the  time  being  by  virtue 
of  their  appointment  without  any  deed  of 
assignment  for  that  purpose,  as  fully  to 
all  intents  and  purposes  as  if  such  estate 
and  effects  were  assigned  by  deed  to  such 
assignees  and  the  survivor  of  them." 

By  the  Bankruptcy  Act  of  1849  (12  & 
13  Vict.  c.  106.  s.  141)  this  provision  was 
re-enacted  in  substance,  but  all  reference 
to  commissions  of  bankruptcy  and  to 
deeds  of  assignment  was  omitted.  The 
operative  words  of  the  section  are,  "All 
his  personal  estate  .  .  .  shall  become 
absolutely  vested  in  the  assignees  .  .  . 
by  virtue  of  their  appointment."  Upon 
the  earlier  Act  it  might  perhaps  have 
been  said  that  the  assignees  were  put  in 
the  same  position  by  their  appointment 
as  they  would  have  been  put  in  by  the 
execution  of  the  deed  of  assignment,  but 
not  in  the  position  in  which  they  would 
have  been  placed  by  acting  under  it. 
The  terms  of  the  Act  of  1849  do  not 
leave  room  for  this  interpretation.  The 
words  vest  the  bankrupt's  leaseholds 
absolutely  in  the  trustees  "  by  virtue  of 
their  appointment,"  though  section  145 
of  the  Act  recognises  rather  than  creates 
the  necessity  of  an  election  by  the  trus- 
tees. This  view  of  the  matter  was  taken 
by  Vice- Chancellor  Stuart  in  Cartwriaht 
v.  Glover  (2),  in  which  it  was  decided 
that  the  assignees  of  a  bankrupt  who 
allowed  the  bankrupt  to  remain  in  pos- 
session of  leasehold  property  and  to  pay 
the  rent  to  the  lessor  could  make  a  good 
title  to  a  purchaser  although  they  had 
done  nothing  amounting  to  an  election  to 
accept  the  lease.  In  his  judgment  on 
this  case  the  Vice- Chancellor  says,  "  No- 
thing can  be  more  clear  than  that  the 
state  of  things  upon  which  Oopeland  v. 
Stephens  (1)  proceeded,  namely,  that 
nothing  vested  until  the  power  was  ex- 
ercised, is  no  longer  applicable  to  the 

(2)  2  Qiff.  620  ;  30  Law  J.  Rep.  Chanc.  324. 
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right  of  those  who  claim  by  assignment 
nnder  assignees  in  bankruptcy,"  and  he 
goes  on  to  treat  of  the  sections  which 
deal  with  the  right  of  election  on  the 
part  of  the  assignees  in  bankruptcy  as  a 
sort  of  equivalent  for  the  right  to  refuse 
burdensome  property  which  they  had 
been  held  to  possess,  without  any  express 
enactment,  under  the  earlier  system. 
This  decision,  therefore,  seems  to  be  an 
authority  for  the  proposition  that  under 
the  Bankruptcy  Act  of  1849  a  bankrupt's 
leaseholds  vested  absolutely  in  his  as- 
signee, subject  to  the  provisions  of  that 
Act  as  to  the  assignee's  power  of  election. 

The  Act  of  1869,  32  &  33  Vict.  c.  71, 
s.  17,  contains  the  following  provision : 
"  Upon  adjudication  the  property  of  the 
bankrupt  shall  vest  in  the  registrar.  On 
the  appointment  of  a  trustee  the  property 
shall  forthwith  pass  to  and  vest  in  the 
trustee  appointed."  So  far,  therefore,  as 
the  vesting  of  the  property  in  the  trustee 
is  concerned,  the  language  of  the  Act  of 
1869  is  as  strong  as  that  of  1849,  and  is 
entirely  different  from  that  of  the  Acts 
consolidated  in  1824,  upon  which  Oope- 
land  v.  Stephens  (1)  and  other  cases  were 
decided.  Upon  the  whole  it  appears  clear 
that  the  effect  of  the  provisions  contained 
in  the  Act  of  1849  and  1869  is  to  vest 
the  bankrupt's  leaseholds  in  the  trustees 
absolutely,  subject  to  the  provisions  con- 
tained in  those  Acts  as  to  election  and 
disclaimer. 

The  second  question  is  whether,  taking 
into  account  the  provisions  of  section  23 
of  the  Act  of  1869,  this  vesting  makes 
the  trustees  personally  liable  upon  the 
covenants  of  the  lease.  In  order  to  an-, 
swer  this  question  it  is  necessary  to  com- 
pare the  provisions  of  the  Acts  of  1849 
and  1869,  and  to  consider  the  cases  which 
have  been  decided  upon  the  Act  of  1869. 

First,  I  will  compare  the  two  statutes. 
Each  provides  for  three  possible  cases — 
the  case  of  the  assignee  or  trustee  taking 
the  land,  the  case  of  his  declining  to  take, 
and  the  case  of  his  abstaining  from  either 
course.  Neither  statute  states  explicitly 
the  full  consequences  of  either  of  these 
three  courses  of  action.  Each  leaves  much 
to  be  implied.  First,  as  to  the  Act  of 
1849.  Section  145  of  that  Act  provides 
that  if  the  assignee  elects  to  take  the  lease 


the  bankrupt  is  to  be  free  from  the  burden 
of  the  covenants,  that  if  the  assignee 
declines  the  lease  the  bankrupt  shall  be 
able  to  free  himself  from  the  covenants 
by  delivering  up  the  lease  to  the  lessor 
within  fourteen  days  after  notice  that  the 
assignees  have  declined,  and  that  if  the 
assignee  makes  no  election  on  being  re- 
quired to  do  so  the  lessor  shall  be  at 
liberty  to  apply  to  the  Court  for  an  order 
that  he  shall  elect,  whereupon  the  Court 
may  order  the  assignee  to  elect  or  make 
such  other  order  as  may  seem  right. 
The  election  to  take  the  lease  might  be 
made  by  conduct,  and  especially  by  taking 
possession  and  doing  acts  of  ownership, 
and  various  cases  arose  as  to  what 
amounted  to  a  taking  possession  or  exer- 
cising an  act  of  ownership.  The  effect 
of  all  this  was  that  the  question  whether 
the  bankrupt  was  or  was  not  to  continue 
liable  to  the  lessor  depended  on  the  course 
taken  by  the  trustees,  and  that  the  posi- 
tion of  the  lessor  depended  upon  the  con- 
struction to  be  put  upon  the  conduct  of 
the  trustees,  a  matter  which  might  raise 
questions  of  considerable  difficulty. 

The  Act  of  1869  contains  an  entirely 
different  set  of  provisions,  the  object  of 
which  seems  to  me  to  be  to  give  the 
landlord  the  means  of  ascertaining  for 
himself  whether  the  trustees  mean  to 
take  to  the  lease  or  not ;  and  to  enable 
the  trustees,  on  the  other  hand,  to  get 
rid  of  onerous  property,  although  they 
may  have  done  acts  which  would  have 
amounted  to  an  election  to  take  it  under 
the  Act  of  1849.  Section  23  effects  these 
objects  by  providing  that  the  trustee  may 
disclaim  by  writing  under  his  hand  any 
burdensome  property,  "notwithstanding 
he  has  endeavoured  to  sell  or  has  taken 
possession  of  such  property  or  exercised 
any  act  of  ownership  in  relation  thereto ;" 
but  by  section  24  this  right  ceases  if  the 
trustee  declines  or  neglects  to  give  notice 
whether  he  disclaims  or  not  for  twenty- 
eight  days  after  an  application  in  writing 
to  make  such  a  statement  has  been  made 
to  him  by  some  person  interested  in  the 
property.  The  Act  contains  no  explicit 
provision  as  to  the  bankrupt  being  freed 
from  his  liability  by  the  trustee's  accept- 
ance of  his  lease,  or  as  to  his  being  able 
to  free  himself  from  it  by  surrendering 
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his  lease.  Neither  does  it  contain  any 
explicit  provision  as  to  the  liability  which 
is  imposed  upon  the  trustee  either  in  the 
case  of  his  disclaiming  or  in  the  case  of 
his  not  disclaiming  the  lease.  It  is  there- 
fore necessary  to  consider  what  con- 
sequences follow  apart  from  any  such  ex- 
press provision. 

This  matter  has  been  discassed  to  some 
extent  in  the  two  cases  of  Ex  parte  Davis ; 
in  re  Sneezum  (3)  and  In  re  Solomon  ;  ex 
parte  Dressier  (4),  and  though  neither  of 
these  cases  is  precisely  in  point,  the  two 
tegether  throw  much  light  on  the  subject. 
In  the  case  of  Ex  parte  Davis;  in  re 
Sneezum  (3)  the  bankrupt's  trustees  had 
carried  on  a  contract  into  which  the  bank- 
rupt had  entered.  After  being  called  upon 
to  say  whether  they  disclaimed  it  or  not 
they  returned  no  answer,  but  continued 
to  carry  it  on  so  long  as  they  found  it 
profitable.  When  they  ceased  to  do  so 
they  ceased  to  perform  it,  and  the  Court 
of  Appeal  held,  confirming  the  Chief 
Judge  in  Bankruptcy  and  the  County 
Court  Judge,  that  they  were  not  liable 
either  personally  or  on  behalf  of  the  estate. 
It  will  be  found  on  examining  the  judg- 
ments of  the  Lords  Justices  that  the  case 
decides  that  section  23  does  not  mean 
that  if  the  trustees  fail  to  disclaim  a  con- 
tract they  thereby  impliedly  adopt  the 
contract,  but  that  its  effect  when  taken 
in  connection  with  other  parts  of  the  Act 
is  that  if  the  trustees  do  disclaim  a  con- 
tract it  is  to  be  determined  from  the  date 
of  the  adjudication,  and  that  if  they  do 
not  disclaim  they  may  carry  it  on  as  long 
aa  they  please  and  discontinue  it  when 
they  think  proper,  the  other  party  being 
at  liberty  to  prove  against  the  estate  as 
for  a  debt  for  any  loss  which  he  may 
sustain  by  their  conduct.  This  decision 
proceeds  upon  the  principle  that  the  Act 
of  1869  leaves  the  earlier  law  unaltered 
except  in  those  cases  in  which  the  altera- 
tion is  made  by  express  words.  The 
earlier  law  as  to  a  bankrupt's  contracts 
was  that  the  bankrupt  continued  to  be 
liable  upon  his  contracts  notwithstanding 
bis  bankruptcy,  but  his  assignees  might 

(3)  45  Law  J.  Rep.  Bankr.  137 ;  Law  Rep.  3 
Ch  D.  463. 

(4)  48  Law  J.  Rep.  Baakr.  20 ;  Law  Rep.  9 
Ch.  D.  252. 

You  49.-4B*  OP.  &  Exch. 


perform  them  in  his  place  if  they  pleased, 
and  as  long  as  they  pleased.  The  express 
words  of  section  31  of  the  Act  of  1869 
take  away  the  bankrupt's  liability,  but 
the  power  of  the  assignees  not  being 
taken  away  by  express  words,  and  not 
being  absolutely  inconsistent  with  the 
provisions  as  to  disclaiming,  remains 
unaltered. 

In  In  re  Solomon ;  ex  parte  Dressier  (4) 
the  trustee  took  possession  of  a  bank- 
rupt's lease,  and  when  called  upon  to  dis- 
claim omitted  to  do  so,  and  it  was  held 
that  he  became  personally  liable  to  pay 
the  rent.  The  Judges  who  decided  the 
case  took  the  same  view  as  to  the  effect 
of  the  Act  of  1869  as  was  taken  in  Ex 
parte  Davis;  in  re  Sneezum  (3).  They 
thought  that  the  earlier  law  was  un- 
altered except  so  far  as  the  express  words 
of  the  statute  altered  it.  But  the  earlier 
law  was  that  a  trustee  who  took  posses- 
sion of  the  bankrupt's  lease  became  per- 
sonally liable  upon  the  covenants.  He 
therefore  continued  to  be  so. 

Each  of  these  cases  proceeds  on  the 
principle  that  the  scope  of  section  23  is 
not  to  be  extended  by  implication,  and 
that  the  trustee  is  to  have  the  same 
rights  and  liabilities  as  the  assignees  bad 
before  him,  unless  they  are  altered  by  ex. 
press  words. 

The  question,  therefore,  in  the  present 
case  is  whether  the  Act  of  1869  contains 
any  express  words  whereby  the  necessity 
for  the  election  of  the  trustees  to  take  a 
lease  as  a  condition  precedent  to  their 
liability  on  its  covenants  is  taken  away. 
The  examination  of  the  history  of  the  law 
given  in  the  earlier  part  of  this  judgment 
seems  to  me  to  supply  the  answer.  I 
think  that  under  the  first  set  of  bank- 
ruptcy laws — those  which  were  consoli- 
dated in  1824 — the  power  of  the  trustees 
to  renounce  onerous  leases  arose  from  the 
absence  of  any  legal  enactment  vesting 
such  leases  in  them,  and  from  the  insuffi- 
ciency for  that  purpose  (as  explained  in 
Gopeland  v.  Stephens  (1))  of  a  general 
assignment.  Under  this  second  set  of 
bankruptcy  laws,  including  the  Act  of 
1849,  the  property  was  actually  vested  in 
them,  but  a  power  to  eleot  whether  they 
would  take  it  or  not  was  confirmed  by 
the  express  words  of  section  145  of  the 
3  L 
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Aot  of  1849.  This  Act  was  repealed  by 
32  &  33  Vict.  c.  83.  Under  the  third 
system  established  by  the  Act  of  1869, 
the  leases  of  the  bankrupt  are  vested  ab- 
solutely in  the  trustee,  Bubject  to  his 
right  of  disclaimer,  but  no  power  of  elec- 
tion is  given  to  him  or  recognised  in  him. 
It  thus  appears  to  me  that  the  power  of 
election  conferred  by  the  Act  of  1849 
being  repealed  by  express  words,  and  the 
estate  being  vested  in  the  trustee  by  the 
express  words  of  the  Act  of  1869,  he  has 
no  power  to  get  rid  of  it,  except  by  fol- 
lowing the  express  words  of  section  23. 
I  do  not  think  this  view  is  inconsistent  with 
the  cases  to  which  I  have  referred.  They 
shew  only  that  the  provisions  of  the  Act 
of  1869  are  not  to  be  extended  by  im- 
plication. I  do  not  intend  to  do  so  by 
this  judgment.  I  think  that  the  position 
of  the  trustee  has  been  altered  by  express 
words,  though  not  by  words  whioh  ex- 
pressly state  all  the  consequences  of  the 
alteration.  Upon  the  whole  I  hold  that 
the  lease  was  vested  in  the  trustees  on 
their  appointment,  and  that  they  are  per- 
sonally liable  upon  the  covenants,  unless 
they  make  a  valid  disclaimer.  I  think 
In  re  Solomon;  ex  parte  Dressier  (4)  is 
an  express  authority  as  to  their  personal 
liability,  assuming  the  lease  to  be  vested 
in  them  absolutely. 

Did  they,  then,  make  such  a  disclaimer 
as  is  required  by  section  23;  that  is, 
did  they,  or  either  of  them,  "  by  writing 
under  his  hand,"  disclaim  such  property  ? 
It  was  alleged  in  argument  that  the  letter 
of  the  24th  of  December  signed  by  the 
solicitor  to  the  trustees  was  such  a  writing, 
but  I  am  of  opinion  that  it  was  not.  It 
is  not  under  the  hand  of  either  of  the 
trustees,  even  if  it  were  absolute  in  its 
terms,  as  to  whioh  I  think  there  may 
be  a  doubt.  Several  cases  were  quoted 
on  the  subject,  the  one  most  relied  upon 
by  the  counsel  for  the  defendant  being 
The  Queen  v.  The  Justices  of  Kent  (5),  in 
which  case  a  notice  of  appeal  required  by 
statute  to  be  "  in  writing  signed  by  the 
person  giving  the  same  or  his  attorney," 
was  held  to  be  sufficient  when  it  was 
signed  in  the  name  of  the  person  giving 
the  notice  by  his  attorney's  clerk  in  his 

(6)  42  Law  J.  Rep.  M.C.  112;  Law  Bep.  8 
Q.B.  805. 


presence.  In  this  case,  as  I  understand 
the  report,  the  attorney's  clerk  wrote 
the  name  of  Weld,  the  appellant,  by 
Weld's  authority.  In  the  present  oase 
he  wrote  his  own  name.  I  think  that  to 
hold  this  sufficient  would  be  to  modify 
the  language  of  section  23,  by  reading 
for  "  under  his  hand,"  "  under  his  hand 
or  under  the  hand  of  his  agent." 

It  was  also  argued  that  the  letter  of 
the  28th  of  December,  from  the  plain- 
tiffs solicitor,  saying,  "I  am  in  receipt 
of  your  letter  disclaiming  lease  of  No. 
32,  Alfred  Place,  on  behalf  of  the  trustees 
of  the  above-named  bankruptcy,"  was  a 
waiver  of  the  lessor's  right  to  a  more 
formal  disclaimer,  and  JEz  parte  Moore; 
in  re  Stokoe  (6)  was  referred  to  upon 
this  subject.  I  do  not  myself  think  that 
the  letter  was  more  than  an  acknowledg- 
ment of  the  receipt  of  the  other  letter, 
with  a  reference  to  its  contents  by  way 
of  identification.  The  case  of  Ess  parte 
Moore ;  in  re  Stokoe  (6)  shews  only  that 
this  was  a  matter  which  might  be,  and 
which  I  suppose  was,  taken  into  conside- 
ration when  the  question  of  extending 
the  time  for  disclaiming  was  before  the 
Court. 

Upon  these  grounds  there  will  be 
judgment  for  the  plaintiffs  for  851.  (452. 
for  rent,  and  402.  for  repairs)  and  costs. 
I  do  not  think  the  plaintiffs  are  entitled 
to  recover  anything  for  mesne  profits,  as 
the  trustees  were  not  iu  possession  of  the 
house  after  the  lease  was  determined  by 
issuing  the  writ. 

The  view  which  I  take  of  the  case 
makes  it  unnecessary  for  me  to  consider 
the  other  questions  raised. 

Judgment  for  the  plaintiffs. 


Solicitors— C.  F.  Yorke,  for  plaintiffs;   C.  A 
Swaine,  for  defendants." 


(6)  Law  Rep.  2Ch.D.  802. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.    1  m'allister  v.  thb  bishop  of 
March  2.  J      Rochester  and  others. 

Practice— Third  Parties— Order  XVI. 
rule  20 — Party  to  the  Action — Order  for 
Discovery  by  a  Third  Party — Order  XXXI. 
rule  12. 

Where  a  third  party,  upon  whom  notice 
hot  been  served  by  a  defendant  to  an  ac- 
tion, enters  an  appearance  in  the  action 
pursuant  to  Order  XVI.  rule  20,  such 
third  party  is  a  party  within  the  mean- 
ing of  Order  XXXI.  rule  12,  and  liable 
to  make  discovery  of  documents  according 
to  the  terms  of  thai  rule. 

Lumley  Smith  moved  to  set  aside  an 
order  of  Field,  J.,  made  under  Order 
XXXI.  rale  12,  ordering'  the  Ecclesiasti- 
cal Commissioners  for  England  to  make 
discovery  on  oath  of  the  documents  in 
their  possession  or  power  relating  to  the 
question  in  the  action. 

The  action  was  in  the  nature  of  quare 
impedit  by  the  Vicar  of  Plumstead  for 
not  admitting  a  clerk  nominated  and 
presented  by  the  plaintiff  to  a  chapel  in 
his  parish,  and  the  action  was  originally 
brought  against  the  Bishop,  the  Rev. 
Stilton  Henning,  the  incumbent  whom 
the  Bishop  had  admitted,  aud  the  per- 
sons who  had  provided  the  endowment 
fund  as  required  by  14  A  15  Vict.  c. 
97,  and  who  claimed  by  virtue  of  the 
declaration  made  by  the  said  Ecclesiasti- 
cal Commissioners  to  have  the  right  to 
nominate.  Afterwards,  namely,  on  the 
28th  of  March,  1879,  these  last  mentioned 
defendants  obtained  an  order  under  Order 
XVI.  rule  18,  that  they  should  be  at 
liberty  to  issue  a  notice  to  the  Ecclesias- 
tical Commissioners  of  England  claiming 
an  indemnity  and  other  relief  against 
them.  Notice  to  that  effect  was  accord- 
ingly served  on  them,  and  they  after- 
wards entered  an  appearance  in  the  ac- 
tion pursuant  to  rule  20  of  Order  XVI. 
On  the  14th  of  May,  1879,  Master  Dodg- 
Bon,  to  whom  application  was  made  under 
Order  XVI.  rule  21  for  directions  as  to 
the  mode  of  having  the  question  in  the 
action  determined,  made  the  following 
order: — "  It  is  ordered  that  the  Ecclesias- 
tical Commissioners  be  at  liberty  to  ap- 


pear by  counsel  and  defend  this  action, 
as  they  may  be  advised,  so  far  as  relates 
to  the  question  whether  all  things  re- 
quired to  be  done  by  the  said  Ecclesias- 
tical Commissioners  in  order  to  enable 
them,  as  against  the  plaintiff,  to  make  a 
valid  declaration  of  the  right  of  nomina- 
tion, and  to  vest  that  right  in  the  defen- 
dants, other  than  the  said  Bishop,  Stilton 
Henning  and  the  Ecclesiastical  Commis- 
sioners, were  done  by  them,  and  that  they 
be  bound  by  the  finding  upon  that  ques- 
tion, whether  found  by  verdict  of  a  jury 
or  by  a  judge  without  a  jury,  costs,  Ac. ' 
(1).  This  order  was  affirmed  on  appeal 
by  Pollock,  B.  The  defendants,  including 
the  said  Commissioners,  delivered  a  state- 
ment of  defence  to  which  there  was  a  de- 
murrer, which  was  argued  last  November 
the  case  reported  ante,  page  114). 
Since  then,  the  plaintiff  amended  his  state- 
ment of  claim,  and  on  the  22nd  February 
last,  Field,  J.,  made  the  order  for  discovery 
which  is  now  complained  of.  There  is 
no  power  to  make  such  order  on  a  third 
party.  Such  party  is  not  a  party  to  the 
action.  He  cannot  obtain  discovery  from 
the  plaintiff,  nor  can  the  plaintiff  obtain 
discovery  from  him.  The  Judicature 
Aot,  1873  (36  A  37  Vict.  c.  66),  s.  24 
sub- sec.  3,  empowers  the  Court  to  grant 
relief  to  a  defendant  "claimed  against 
any  other  person,  whether  already  a  party 
to  the  same  cause  or  matter  or  not,  who 
shall  have  been  duly  served  with  notice," 
Ac.,  but  it  has  been  held  that  the  service 
of  such  notice  is  only  for  the  purpose  of 
binding  the  third  party  by  the  judgment 
in  the  aotion  as  between  the  plaintiff  and 
defendant,  and  that  in  order  to  obtain 
relief  against  the  third  party  the  defen- 
dant must  bring  an  independent  action 
against  him — Treleaven  v.  Bray  (2); 
Padwick  v.  Scott  (3). 

The  Acts  relating  to  discovery,  namely, 
14  A  15  Vict.  o.  19.  ss.  6  A  17,  and  18 
Vict.  c.  125.  s.  50,  relate  only  to  discovery 
by  a  party  to  the  action,  and  there  is  no- 
thing in  the  Judicature  Acts  which  gives 

(1)  This  order  is  in  the  form  given  in  note  8  to 
Bmecke  v.  Frost  (45  Law  J.  Rep.  Q.B.  694). 

(2)  45  Law  J.  Rep.  Chanc.  118;  Law  Rep. 

1  Ch.  D.  176. 

(8)  45  Law  J.  Sep.  Chanc.  850;  Law  Rep. 

2  Ch.  D.  786. 
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the  right  to  make  such  ah  order  as  this 
for  discovery  by  a  third  party. 

B.  Oourie,  in  support  of  the  order. — 
Order  XXXI.  rule  12  enables  "any  party 
to  apply  to  a  Judge  for  an  order  directing 
any  other  party  to  the  action  to  make  dis- 
covery," ac.,  and  the  question  is  whether 
the  Ecclesiastical  Commissioners  are  not 
parties  to  the  action  within  the  meaning 
of  that  rule,  and  so  liable  to  have  this 
order  made  for  discovery  by  them.  Sub- 
section 3  of  section  24  of  the  Judica- 
ture Act,  1873,  states  that  every  person 
served  with  such  notice,  which  this  sec- 
tion enables  a  defendant  to  serve  on  a 
third  party,  "  shall  henceforth  be  deemed 
a  party  to  the  cause  or  matter  with  the 
same  rights  in  respect  of  his  defence 
against  such  claim  as  if  he  had  been  duly 
sued  in  the  ordinary  way  by  such  defen- 
dant."   The  order  of  Master  Dodgson 
gives  the  Commissioners  liberty  to  de- 
fend the  action,  and  states  the  question 
raised  between  them  and  the  plaintiff  in 
distinct  terms,  and  the  object  of  the 
Judicature  Acts,  as  pointed  out  by  the 
Master  of  the  Rolls  in  the  Swansea 
Shipping  Company  v.  Duncan,  Fox  8f  Oo. 
(4),  is  to  prevent  any  substantial  ques- 
tion which  may  be  determined  in  the 
action,  not  only  between  the  plaintiff 
and  the  defendant,  but  between  the  de- 
fendant and  a  third  party,  from  being 
tried  twice  over.     The  Ecclesiastical 
Commissioners  being  desirous  of  dispu- 
ting the  plaintiff's  claim  and  of  raising 
this  question  for  trial,  entered  an  appear- 
ance in  the  action  pursuant  to  rule  20  of 
Order  XVI.,  and  then  under  rule  21  of 
this  Order,  the  order  of  Master  Dodgson 
was  made.    Surely  after  this  it  is  impos- 
sible to  contend  with  any  success  that 
the  Ecclesiastical  Commissioners  are  not 
parties  to  the  action,  and  therefore  liable 
to  make  discovery.    Moreover,  by  sec. 
100  of  the  Judicature  Act,  *873,  "  party  " 
is  to  "  include  every  person  served  with 
notice  of  or  attending  any  proceeding 
although  not  named  on  the  record." 
Lumley  Smith  replied. 

Lindley,  J. — This  is  an  appeal  from 
an  order  made  at  chambers  by  my  brother 

(4)  45  Law  J.  Bop.  Q.B.  638 ;  Law  Rep.  1 
Q.B.  D.  849. 


Field  for  the  discovery  of  documents  by 
the  Ecclesiastical  Commissioners  who 
were  not  parties  originally  to  the  action. 
In  consequence  of  the  turn  the  action 
took,  the  defendants  thought  it  expedient 
to  serve  the  Ecclesiastical  Commissioners 
with  notice  under  Order  XVL  rule  18, 
claiming  indemnity  and  relief  from  them, 
the  object  being  that  if  the  plaintiff 
should  succeed  in  his  action  the  defen- 
dants might  get  the  Ecclesiastical  Com- 
missioners to  restore  to  them  the  amount 
of  endowment  which  had  been  paid. 
Now,  the  Ecclesiastical  Commissioners 
having  been  served  with  such  notice 
might  have  taken  either  of  the  following 
courses — They  might   have  taken  no 
notice  of  it,  and  have  done  nothing,  when 
they  would  have  been  bound  by  the  judg- 
ment in  the  action,  or  they  might  have 
adopted  the  other  alternative  of  appear- 
ing in  the  action  according  to  the  power 
given  by  rule  20  of  Order  XVI.,  which 
says  that  "  if  a  person  not  a  party  to  the 
action,  who  is  served  as  mentioned  in 
rule  18,  desires  to  dispute  the  plaintiffs 
claim  in  the  action  as  against  the  defen- 
dant, on  whose  behalf  the  notice  has 
been  given,  he  must  enter  an  appearance 
in  the  action."    That  last  is  what  the 
Ecclesiastical  Commissioners  have  done 
in  this  case.    They  have  appeared  in  the 
action,  and  with  what  object  ?    Why,  to 
dispute  the  plaintiffs  claim.   Under  these 
circumstances  they  have  elected  to  make 
themselves  parties  to  the  litigation,  and 
have  done  so  for  the  purpose  of  endea- 
vouring to  defeat  the  plaintiffs  claim, 
and  which  it  is  their  interest  to  do. 
Then  rule  21  of  Order  XVI.  states  "  that 
if  a  person  not  a  party  to  the  action 
served,  under  these  rules  appears  pur- 
suant to  the  notice,  the  party  giving  the 
notice  may  apply  to  the  Court  or  a  Judge 
for  directions  as  to  the  mode  of  having 
the  question  in  the  action  determined. ' 
Under  this  rule  an  order  was  made  by 
Master  Dodgson  and  affirmed  by  Pollock, 
B.,  which  is  as  follows  (the  learned  Judge 
here  read  the  order  of  the  14th  of  May, 
1879).   The  result  is  that  the  action  is 
now  so  constituted  as  to  make  it  compe- 
tent to  the  Ecclesiastical  Commissioners 
to  defend  the  action  as  against  the  plain- 
tiff, and  therefore,  as  it  appeara  to  me, 
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they  have  a  right  to  have  discovery  from 
the  plaintiff,  and  the  plaintiff  has  a  right 
to  have  discovery  from  them.  A  question 
might  have  been  raised  as  to  whether  the 
order  for  discovery,  which  was  made  in 
this  case,  was  made  prematurely  or  not, 
but  if  it  had  been,  the  matter  would  have 
been  merely  a  discretionary  one  with  the 
learned  Judge  when  he  made  the  order, 
and  there  is  nothing  here  to  shew  that 
the  discretion  was  wrongly  exercised  by 
my  brother  Field,  and  besides  the  matter 
is  not  one  which  is  now  before  us.  The 
order,  in  my  opinion,  was  rightly  made. 

Lopes,  J. — The  question  in  this  case 
is  whether  the  Ecclesiastical  Commis- 
sioners are  parties  to  this  action  within 
the  meaning  of  the  Judicature  Acts,  1873 
and  1875,  and  the  orders  thereunder,  so 
as  to  be  within  Order  XX  XI.  rule  12,  and 
liable  therefore  to  an  order  to  make  dis- 
covery according  to  the  terms  of  that 
rule.  I  think  that  they  are,  and  I  base 
my  opinion  mainly  on  sec.  24,  sub- sec.  3 
of  the  Judicature  Act,  1873,  and  the  in- 
terpretation of  the  word  u  party  "  given 
by  sec.  100  of  that  Act. 

Appeal  dismissed. 


Solicitors — Hewitt  &  Alexander,  for  plaintiff; 
White,  Borrett  &  Co.,  for  the  Ecclesiastical 
Commissioners. 
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March  17.  J 


CAMPBELL  V.  FAIBLIB. 


County  Oourt— Objection  to  Trial  in 
County  Court  where  Claim  exceeds  20Z. — 

19  4r  20  rict-  c-  108-  8ect-  M— Order  IX. 
rule  5,  County  Court  Rules,  1875— "Return 
Day  " — New  Trial. 

The  provisions  in  19  8c  20  Vict.  c.  108. 
sect.  39,  and  Order  IX.  rule  5,  County  Oourt 
Rules,  1875,  enabling  a  defendant  in  the 
County  Oourt  to  a  claim  exceeding  201.  in 
contract  or  hi.  in  tort,  to  object  to  the  trial 
taking  place  in  the  County  Oourt,  on  giving 
notice  five  clear  days  before  the  "  return 


day,"  do  not  apply  to  the  case  of  a  second 
trial. 

Where,  therefore,  a  new  trial  of  an  action 
Jiad  been,  on  the  application  of  a  defendant, 
granted  by  the  County  Oourt  Judge, — 
Held,  that  the  defendant  could  not,  under 
the  above  statute,  take  objection  to  the  new 
trial  being  had  in  the  County  Oourt. 

This  was  a  case  in  which  a  rule,  for  a 
new  trial  had  been  obtained  on  various 
grounds,  and  also  for  Betting  aside  the 
previous  trial,  on  the  ground  of  want  of 
jurisdiction. 

The  action  had  been  brought  in  the 
Westminster  County  Oourt,  and  came  on 
for  trial  in  December,  when  the  plaintiff 
obtained  a  verdict  for  36Z.  Afterwards 
the  defendant  moved  before  the  County 
Court  Judge  for  a  new  trial,  which  was 
granted  upon  certain  terms,  and  a  day 
was  fixed  for  the  second  trial.  More  than 
five  clear  days  before  that  day  the  de- 
fendant gave  notice  that  he  objected  to 
the  action  being  tried  in  the  County 
Court,  the  action  being  for  more  than 
202.,  and  gave  security  for  the  amount 
claimed  and  costs,  assuming  to  act  under 
section  39  of  19  &  20  Vict.  c.  108  (1), 
and  rule  5  of  Order  IX.  of  the  Consoli- 
dated County  Court  Orders  and  Rules, 
1875  (2).  The  County  Court  Judge 
overruled  the  objection,  and  proceeded  to 
hear  the  case,  and  again  the  plaintiff  ob- 
tained a  verdict. 

Thereupon,  the  defendant  obtained  the 
rule  nisi  in  the  Divisional  Court,  against 
which 

(1)  19  &  20  Vict.  c.  108.  sect  39.  If  in  any 
action  of  contract  the  plaintiff  shall  claim  a  sum  ex- 
ceeding 20/.  .  .  .  and  the  defendant  Bhall  give  no- 
tice that  he  objects  to  the  action  being  tried  in  the 
County  Court,  and  shall  give  security  to  be  ap- 
proved of  by  the  Registrar,  for  the  amount  claimed 
and  the  costs  of  trial  in  one  of  the  Superior  Courts 
of  Common  Law,  not  exceeding  in  the  whole  the 
sum  of  1502.,  all  proceedings  in  the  County  Court 
in  any  such  action  shall  be  stayed. 

(2)  Order  IX.  rule  5,  The  County  Court  Rules, 
1875.  "A  defendant  intending  to  avail  himself 
of  the  power  given  by  section  39  of  the  County 
Courts  Act,  1866,  to  object  to  an  action  being 
tried  in  the  County  Court,  shall  give  notice  per- 
sonally or  by  post,  of  such  intention  to  the 
Registrar  and  to  the  plaintiff  five  clear  days 
before  the  'return  day/  according  to  the  form 
set  forth  in  the  schedule." 
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0.  A.  Russell  shewed  cause. — It  most  be 
admitted,  that  if  the  day  appointed  for 
the  new  trial  be  the  "  return  day,"  within 
the  meaning  of  rule  5  of  Order  IX.,  then 
this  objection  was  validly  made.  But  it 
is  contended  that  it  mnst  be  limited,  so 
far  as  an  objection  of  this  kind  is  con- 
cerned, to  the  day  fixed  for  the  original 
trial  of  the  action,  if  that  should  not  be 
identical  with  the  "return  day."  The 
defendant,  by  not  objecting  at  first,  sub- 
mitted to  the  jurisdiction.  Then  he 
submitted  again  to  the  jurisdiction  by 
applying  to  the  County  Court  Judge  for 
the  new  trial ;  this  application,  which  was 

Cted,  was  for  a  trial  in  the  County 
-b.    There  is  no  inherent  want  of 
jurisdiction. 

The  form  of  recognisance  does  not  pro- 
vide for  plaintiff's  costs  in  the  County 
Court,  so  they  would  be  thrown  away, 
which  would  be  manifestly  unjust. 

Order  XXVIII.  rule  1,  confirms  plain- 
tiff's construction  of  "  return  day  "  (3). 

Bompcu  and  Moloney,  in  support  of  the 
rule. — As  "  return  day  "  is  defined  as  any 
day  fixed  for  the  trial  of  an  action  (4), 
and  a  trial  is  defined  as  any  trial  of  the 
action  (5),  the  defendant  was  clearly 
within  his  right  in  making  the  objection 
before  the  new  trial.  Suppose  defendant 
originally  appeared  and  applied  for  an 
adjournment,  which  was  granted,  he 
could  surely  make  the  objection  before 
the  day  so  fixed  for  the  trial  of  the  action, 
and  this  is  exactly  the  same  in  prin- 
ciple. 

Cockburn,  C.J. — It  is  quite  clear  to  my 
mind  that  the  defendant  has  no  right 
here  to  say  that  there  was  no  jurisdiction. 


(3)  Order  XXVIH.  rule  1.  "  An  application  for 
a  new  trial,  or  to  set  aside  proceedings,  may  be 
made  and  determined  on  the  '  return  day,'  if  both 
parties  be  present,  or  such  application  may  be 
made  at  the  first  Court  holden  next  after  the  ex- 
piration of  twelve  clear  days  from  such  'return 
day.'  " 

(4)  The  County  Court  Rules,  1875.  Interpre- 
tation Clause — 

"  '  Return  day '  shall  mean  and  include  the  day 
appointed  by  an  ordinary  summons  for  the  ap- 

r ranee  of  the  defendant,  or  any  other  day  fixed 
the  trial  of  an  action." 

(5)  Ibid.  "  '  Trial '  shall  mean  any  trial  of  the 
action,  or  the  hearing  of  any  matter  before  the 
Court." 


It  was  competent  to  the  defendant  when 
the  plaint  was  originally  served  upon  him 
to  object,  but  he  must  have  done  so  by 
giving  five  clear  days'  notice  before  the 
"return  day ; "  and  although,  by  the  inter- 
pretation  clause,  "return  day"  includes 
the  day  of  the  trial  of  the  action,  there 
was  not  here,  in  my  opinion,  any  notice 
ever  given  by  the  defendant  which  could 
be  operative  within  the  rule  so  inter- 
preted. 

The  first  trial  took  place  on  the  "  re- 
turn day,"  so  that  the  "  return  day  "  was 
the  day  of  the  trial.  It  is  true  that  there 
has  been  a  second  trial,  but,  in  my  opinion, 
the  condition  of  the  statute,  by  which 
a  defendant  may  object  to  trial  in  the 
County  Court,  does  not  apply  to  the  case 
of  a  second  trial.  The  circumstances 
were  peculiar,  and  were  suoh  as  altoge- 
ther precluded  the  defendant  from  ob- 
jecting at  the  time  he  assumed  to  do  so. 
He  gave  no  notice  of  objection  to  the 
first  trial.  His  counsel  was  there  to  re- 
present him,  but  if  he  had  been  person- 
ally present  he  could  not  have  objected 
then,  as  he  had  not  given  notice.  The 
application  to  adjourn  the  hearing  was 
refused,  but  afterwards  his  application  to 
have  a  re-hearing,  which  should  be  tfke 
an  adjournment,  was  made,  and  was 
granted  upon  certain  terms.  What  were 
those  terms  ?  They  were  of  a  re-hearing 
in  that  Court.  He  never  said  then  that 
he  wanted  a  new  trial  in  order  to  take 
objection  to  the  jurisdiction ;  if  he  had, 
probably  the  Judge  would  have  declined 
to  grant  it.  He  is  therefore,  I  think, 
estopped,  as  a  matter  of  good  faith,  as 
well  as  by  the  true  construction  of  the 
Act  and  rules. 

Suppose  that  on  the  first  trial  the 
Judge  had  misdirected  the  jury,  and  a 
new  trial  had  been  granted  by  this  Court. 
Could  the  defendant  then  have  objected 
to  the  jurisdiction?  Clearly  not,  he 
having  requested  this  Court  to  send  him 
back  for  a  trial  in  that  very  jurisdiction. 
This  shews  plainly  that  if  objection  is  to 
be  taken  to  the  jurisdiction  it  must  be 
taken  before  the  Court  begins  to  try  the 
action. 

Lush,  J. — Upon  reading  the  Act  under 
which  these  rules  are  framed,  it  is  clear 
to  my  mind  that  this  objection  must  be 
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taken  by  a  defendant  before  any  trial  at 
all  takes  place.  The  statute  does  not  de- 
fine the  notice  requisite,  but  the  rule  does, 
and  then  the  definition  says  that  "  return  - 
day  "  shall  include  any  day  fixed  for  the 
trial.  This,  I  take  it,  intends  to  provide 
for  the  case  being  adjourned.  I  am  for- 
tified in  this  view  by  the  fact  that  neither 
the  statute  nor  the  rales  make  any  pro- 
vision for  the  costs  of  a  first  trial,  and 
they  would  therefore  be  thrown  away. 
I  agree  also  in  thinking  that  when  the 
County  Court  Judge  here  granted  a  new 
trial,  it  was  on  the  condition  that  it  was 
to  be  tried  in  the  Coanty  Court,  where 
alone  he  could  grant  the  trial. 
Manisty,  J.,  concurred. 


Solicitors—  Blewitt  &  Tyler,  for  plaintiff;  J.  B. 
Batten  &  Co..  for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.    "I    FORWOOD   AND  CO.  V.  WATNET 

May  6.  J  and  another. 

Arbitration— Statute  3  £  4  Will.  4. 
e.  42.  s.  39— Validity  and  Effect  of  Agree- 
ment to  refer — Pure  Question  of  Law — Ap- 
plication for  Leave  to  revoke  Submission. 

A  contract  entered  into  between  the 
plaintiffs  and  defendants  for  the  purchase 
of  some  wheat  contained  the  following 
clause :  "  Should  any  dispute  arise,  the  same 
to  be  submitted  for  settlement  to  the  arbi- 
tration of  two  London  comfactors  re- 
spectively chosen,  whose  decision  shall  be 
final  and  binding  " : — Held,  that  the  clause 
in  question  formed  part  of  the  consideration 
for  the  contract,  and  was  intended  to  include 
questions  of  law  as  well  as  of  fact  which 
might  arise  upon  the  construction  of  the 
contract. 

This  was  au  appeal  from  a  decision  of 
Manisty,  J.,  made  at  chambers,  upon  a 
summons  dated  the  27th  of  April,  when 
the  learned  Judge  refused  to  make  an 
order  to  restrain  the  defendants  from 
entering  upon  or  proceeding  with  any 
arbitration  in  pursuance  of  a  certain  con- 
tract hereinafter  set  out. 

The  action  was  brought  to  recover 
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damages  for  breach  of  contract  entered 
into  on  the  18th  of  February,  1880,  be- 
tween the  plaintiffs  and  defendants  for 
the  purchase  by  the  defendants  of  the 
plaintiffs  of  "  all  the  parcel  of  Australian 
wheat  of  fair  average  quality  of  the 
season's  shipment  at  time  and  place  of 
shipment  shipped  or  to  be  shipped  from 
Melbourne  for  a  first-class  iron  vessel, 
say  about  fifteen  hundred  quantities  of  , 
480  lbs.  each  (ten  per  cent,  more  or  less) 
as  per  bill  of  lading  dated  or  to  be  dated 
in  February,  1880.  Payment  by  cash  in 
London  at  sixty  days  from  the  date  of 
arrival  of  documents  or  (at  buyer's 
option)  at  any  earlier  date,  less  discount 
for  the  unexpired  term  of  sixty  days  at 
Bank  rate  unless  the  vessel  should  never 
arrive,  in  which  case  documents  are  im- 
mediately to  be  taken  up  by  buyers." 

The  said  contract  also  contained  a 
clause  in  the  following  words :  "  Should 
any  dispute  arise,  the  same  to  be  sub- 
mitted for  settlement  to  the  arbitration  of 
two  London  comfactors  respectively 
chosen,  whose  decision  shall  be  final  and 
binding,  and  this  stipulation  shall  be 
made  a  rule  of  Court  of  any  of  the  divi- 
sions of  the  High  Court  of  Justice  on  the 
application  of  either  of  the  contracting 
parties." 

Subsequently  to  the  makiug  of  the 
contract  the  plaintiffs  duly  tendered  to 
the  defendants  two  bills  of  lading,  com- 
prising 1,647  quantities  of  Australian 
wheat,  of  a  quality  and  description 
which  would  satisfy  the  contract,  but  the 
defendants  refused  to  accept  the  bills  of 
lading  or  to  take  delivery  of  the  wheat, 
upon  the  ground  that  it  ought  to  have 
been  included  in  one  bill  of  lading  only. 

On  the  26th  day  of  April,  1880,  the 
defendants  served  upon  the  plaintiffs  a 
notice  as  follows : — 

"  To  Messrs.  Forwood,  Brothers, 
"  60,  Gracechurch  Street*  B.C. 

"Gentlemen, — We  hereby  give  you 
notice  that  we  have  appointed  Mr.  John 
Boss,  of  the  firm  of  Begbies,  Boss  & 
Gibson,  of  No.  5,  Lime  Street,  in  the 
City  of  London,  cornfactor,  to  act  as  an 
arbitrator  in  reforence  to  the  dispute 
which  has  arisen  between  us  under  a 
contract  dated  the  18  th  of  February, 
1880,  for  the  sale  by  you  to  us  of  the 
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parcel  of  Australian  wheat,  and  we  re- 
quire you,  the  above-named  Forwood, 
Brothers  &  Co.,  to  appoint  an  arbitrator 
to  act  for  you  in  the  said  reference.  And 
we  further  give  you  notice  that  if  for 
seven  clear  days  after  the  service  of  this 
notice  on  you,  you  fail  to  appoint  an 
arbitrator  to  act  for  you,  we  shall  appoint 
the  said  John  Rosa  to  act  as  sole  arbi- 
trator, and  that  the  award  made  by  him 
will  be  binding  upon  you — (Signed) 

"  Watney  &  Keene." 
On  the  27th  of  April,  1880,  an  appli- 
cation was  made  by  the  plaintiffs  at 
chambers  to  restrain  the  defendants 
from  proceeding  with  the  arbitration. 
Manisty,  J.,  refused  to  make  any  order. 
The  plaintiffs  therefore  appealed. 

Watkin  Williams  (Oainsford  Bruce 
with  him),  for  the  plaintiffs,  now  moved 
by  way  of  appeal. — The  only  question 
here  is  whether  or  not  upon  a  true  con- 
struction of  the  contract  the  defendants 
are  entitled  to  have  the  quantity  of 
wheat  contracted  for  comprised  in  one  bill 
of  lading.  This  is  a  pure  question  of 
law,  which  was  not  intended  to  be  referred 
to  arbitrators,  and  which  comfactors 
would  not  be  competent  to  deal  with. 

A.  L.  Smith,  for  the  defendants,  sup- 
ported the  order. — It  has  been  expressly 
decided  that  where  parties  agree  in 
writing  to  refer  to  arbitration  disputes 
arising  out  of  the  contract  the  parties  are 
bound,  even  though  the  question  raised  is 
one  purely  of  law  upon  the  construction 
of  the  agreement — Randegger  v.  Holmes 
(1).  See  also  the  observations  of  Jessel, 
M.R.,  to  the  same  effect,  in  Russell  v. 
Russell  (2). 

W.  Williams,  in  reply. — The  cases 
cited  were  under  the  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Vict.  c.  125), 
s.  11.  This  is  an  application  for  the 
leave  of  the  Court  to  revoke  a  submission 
under  3  A  4  Will  4.  c.  42.  s.  39.  Before 
that  Act  was  passed  the  submission 
could  have  been  revoked  at  any  time 
without  leave,  and  the  arbitration  would 
then  have  been  at  an  end.  This  can  only 
now  be  done  by  "leave  of  the  Court" 

f  (1)  Iaw  Rep.  1.  OP.  679. 
(2)  49  Law  J.  Rep.  Chanc  268. 


under  3  &  4  Will.  4.  c.  42.  8.  39,  and  it 
clearly  is  the  intention  of  the  Legislature 
that  the  leave  should  be  given  for  good 
cause. 

Cockboen,  C.J. — I  feel  no  difficulty  in 
coming  to  the  conclusion  that  the  order 
asked  for  was  rightly  refused  by  the 
learned  Judge  at  chambers.  The  parties 
here  have  chosen  to  make  it  part  of  the 
terms  of  this  contract  that  in  case  of  any 
dispute,  the  matter  in  dispute  should  be 
settled  by  arbitration.  The  intention  evi- 
dently was  to  avoid  all  litigation,  and  to 
have  all  differences  settled  by  persons 
conversant  with  commerce.  The  clause 
in  question  formed  part  of  the  considera- 
tion, and  we  cannot  take  upon  ourselves 
to  make  a  fresh  contract.  Mr.  Watkin 
Williams  says,  though  that  may  be  so, 
still  I  ask  you  to  revoke  the  submission 
under  3  &  4  Will.  4.  c.  42.  But  we  must 
not  exercise  the  power  conferred  on  us 
by  that  statute  to  the  deterioration  of 
the  contract  into  which  the  parties  have 
entered.  This  appeal  must  therefore  be 
dismissed. 

Field,  J. — I  am  of  the  same  opinion. 
The  application  is  in  substance  for  leave  to 
revoke  a  submission  entered  into  with  eyes 
open  and  upon  a  contract  well  understood 
in  trade.  The  contract  would  never  have 
been  entered  into  if  that  clause  had  been 
struck  out ;  for  all  kinds  of  nice  points 
arise  out  of  these  kind  of  contracts 
entered  into  daily  in  the  City  of  Lon- 
don. The  statute  which  has  been  cited 
was  passed  with  the  intention  of  pre- 
venting a  party  who  had  referred  a  matter 
to  arbitration  afterwards  endeavouring  to 
get  rid  of  such  arbitration  when  he  found 
the  case  going  against  him. 

Manisty,  J. — I  need  hardly  say  that 
I  am  of  the  same  opinion.  I  certainly 
thought  the  clause  both  clear  and  com- 
prehensive, and  that  I  should  defeat  the 
very  object  of  the  parties  by  allowing 
this  submission  to  be  revoked. 

Appeal  dismissed. 

Solicitors— Flax,  Slade  &  Co.,  for  plaintiffs; 
Plews,  Irvine  &  Hodges,  for  defendant*. 
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[IN  THE  COUET  OF  APPEAL.] 
(Appeal  from  the  Queen's  Bench  Division.) 

1880.  1  CHAPMAN  V.  THE  MIDLAND  RAIL- 
April  14.  J  WAY  COMPANY.* 

Practice — Costs  on  higher  Scale — In- 
junction— Principal  Belief  sought — Addi- 
tional Rules  of  Court  (Costs),  Order  VI. 
rule  2. 

To  entitle  a  party  in  an  action  in  which 
an  injunction  is  claimed  in  addition  to 
other  relief,  to  charge  fees  allowed  in  the 
"higher  scale"  of  costs,  the  action  must 
not  only  be  one  of  the  actions  specified  in 
rule  2  of  Order  VI.  of  the  rules  as  to  costs; 
but  the  injunction  must  also  be  the  principal 
relief  sought  to  be  obtained. 

So  held  by  the  Court  of  Appeal,  affirming 
the  decision  of  the  Queen's  Bench  Division. 

The  Master  is  to  decide  whether  the 
"higher  scale"  is  to  be  allowed  under 
rule  2. 

Appeal  from  the  Queen's  Bench  Divi- 
sion.   The  case  is  reported  ante,  p.  245. 

The  plaintiff  claimed  damages  for 
trespasses  by  the  defendants,  and  also  an 
injunction  to  prevent  their  repetition. 

It  appeared  that  the  trespasses  had 
continued  for  eighteen  months  before  the 
plaintiff  brought  his  action,  that  he 
claimed  damages  for  loss  of  stock  which 
strayed  from  his  farm  owing  to  the 
injuries  caused  to  fences  by  the  defendants, 
and  that  he  had  at  one  time  applied 
to  have  the  case  remitted  to  the  County 
Court.  The  other  material  facts  will  be 
found  in  the  report  in  the  Court  below. 

The  plaintiff  having  obtained  a  per- 
petual injunction,  and  having  accepted  a 
sum  paid  into  Court  by  the  defendants, 
applied  to  have  his  costs  taxed  on  the 
higher  scale  under  the  provisions  of  the 
Additional  Rules  of  Couit  (Costs)  Order 
VL  rule  2  (1).    The  Master  refused 

*  Coram  Brett,  L. J. ;  Cotton,  L.J. ;  and 
Thesiger,  L.J. 

^(1)  Additional  Bales  of  Court  (Carta),  Order 

"Bale  2.  Solicitors  shall  be  entitled  to 
charge  and  be  allowed  the  fees  set  forth  in  the 
column  headed  '  higher  scale '  in  the  schedule 
hereto;  in  all  actions  for  special  injunctions  to 
restrain  the  commission  or  con ti  nuance  of  waste, 
nuisances,  breaches  of  covenant,  injuries  to  pro- 
Vox.  49.— Q.B.,  OP.  &  Ezch. 


leave  chiefly  on  the  ground  that  there 
had  been  a  claim  for  substantial  damages. 
The  Judge  at  chambers  affirmed  that  de- 
cision, and  the  Queen's  Bench  Division 
affirmed  the  order  of  the  Judge. 
The  plaintiff  appealed. 

A.  Wills,  Cozens  Hardy  (B.  Wright  with 
them),  for  the  plaintiff. — The  plaintiff 
claims  to  have  his  costs  taxed  on  the 
higher  scale  because  he  claimed  and  pro- 
cured an  injunction  as  the  principal  relief 
(1)  in  the  action.  The  word  special 
is  superfluous,  as  since  15  &  16  Vict, 
c.  86.  s.  58  common  in  junctions  are  things 
of  the  past.  The  Judge  who  tries  a 
case  is  the  only  person  who  can  tell 
whether  an  injunction  is  the  principal 
relief  sought,  so  that  if,  as  is  submitted  is 
the  case,  the  fact  of  an  injunction  being 
claimed  does  not  of  itself  entitle  the 

C"  atiff  to  the  higher  scale,  still  the 
ter  cannot  be  the  person  who  is  to 
decide  the  question.  The  plaintiff's  cause 
of  action  is  within  the  rule  as,  though  a 
trespass  is  the  foundation  of  the  action, 
still  his  land  was  broken  up  and  there 
was  both  "injury  to  property  and  in- 
fringement of  right,"  there  was  more 
than  an  unauthorised  nser  of  an  occu- 
pation road.  The  words  "  the  principal 
relief"  must  be  construed  to  mean  a 
principal  relief,  so  that  if  the  injunction 
sought  is  a  primary  object  of  the  action 
and  not  something  granted  as  merely 
ancillary  to  the  relief  sought  and  obtained 
in  the  action,  the  plaintiff  has  a  right  to 
the  higher  scale. 

[Cotton,  L.J. — This  is  a  case  in  which 
the  Court  of  Chancery  would  formerly 
have  granted  an  injunction.] 

Yes,  for  there  was  always  a  special 
doctrine  in  the  Court  of  Chancery  as  to 
trespasses  by  public  companies,  and  the 

perty  and  infringement  of  rights,  easements, 
patents  and  copyrights,  and  other  similar  cases 
where  the  procuring  such  injunction  is  the  prin- 
cipal relief  sought  to  be  obtained,  and  in  all  cases 
other  than  those  to  which  the  fees  in  the  column 
headed  'lower  scale'  are  hereby  made  appli- 
cable. 

"  3.  Notwithstanding  these  rules,  the  Court  or 
Judge  may  in  any  case  direct  the  fees  set  forth  in 
either  of  the  said  two  columns  to  be  allowed  to  all 
or  either  or  any  of  the  parties,  and  as  to  all  or 
any  part  of  the  coBts." 

3M 
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Court  would  restrain  them  by  injunction 
from  exceeding  their  statutory  powers. 

The  higher  scale  applies  whenever  the 
case  is  within  any  of  the  classes  of  oases 
mentioned  in  the  rule  (1),  and  whenever 
the  in  jnnction  is  not  merely  ancillary,  so 
that  in  this  case  the  plaintiff  has  a  right  to 
the  injunction ;  if,  however,  the  Master 
has  a  discretion  it  is  submitted  that  he  has 
exercised  that  discretion  wronglv.  The 
plaintiff  could  have  claimed  an  injunction 
by  itself,  he  does  not  lose  that  right 
because  under  the  Judicature  Act  several 
causes  of  action  may  be  combined,  and 
because  in  this  case  he  added  a  claim  for 
damages.  The  trespass  was  in  this  case 
admitted,  so  that  the  plaintiff  obtained  a 
perpetual  injunction  on  the  admission  in 
the  pleadings  under  Order  XL.  rule  11. 

W.  Harrison  (with  him  Sutton),  for  the 
defendants. — The  contention  of  the  plain- 
tiff requires  an  alteration  in  the  language 
of  the  rule,  it  changes  "the"  into  "a" 
and  thus  construes  the  rule  to  mean  that 
the  injunction  need  only  be  one  of  the 
reliefs  sought.  The  facts  of  the  case 
shew  that  the  injunction  was  not  the 
principal  relief  sought,  the  trespasses 
were  continued  for  nearly  two  years,  and 
no  claim  for  an  injunction  was  ever  pre- 
ferred. The  affidavits  shew  that  the  object 
of  the  plaintiff  was  to  recover  damages 
for  loss  of  stock  which  strayed,  and  of 
herbage  which  was  injured.  The  plaintiff 
applied  to  remit  the  case  to  the  County 
Court,  and  after  the  defendants  had  paid 
money  into  Court  the  plaintiff  increased 
his  claim  for  damages,  and  the  injunction 
was  not  applied  for  till  a  late  period  of 
the  case,  so  that  it  is  evident  from  the 
conduct  of  the  plaintiff  that  the  injunc- 
tion was  not  the  principal  relief  sought 
to  be  obtained. 

Some  one  must  have  jurisdiction  to 
determine  the  question,  and  it  is  but 
natural  that  the  Taxing  Master  should 
do  so,  and  that  his  decision  should  be 
final. 

WUU  in  reply. 

Brett,  L.J. — The  real,  that  is  to  say, 
the  main  question  for  our  decision,  is  the 
interpretation  of  rule  2  of  Order  VI.  (1) 
of  the  additional  rules  of  Court  relating 
to  costs,  and  I  am  of  opinion  that  the 


judgment  of  the  Divisional  Court  should 
be  affirmed.  In  the  first  place,  it  seems 
to  me  that  the  phrase  "  where  the  pro- 
curing such  injunction  is  the  principal 
relief  is  a  phrase  which  governs  all  the 
preceding  part  of  the  rule,  and  therefore 
that  in  order  that  the  higher  scale  of  costs 
should  apply  to  any  particular  case,  it  is 
necessary  that  the  circumstances  of  the 
case  should  bring  it  within  both  branches 
of  the  rule.  The  action  must  be  both  one 
of  the  actions  specified  in  the  rule,  and  it 
must  also  be  an  action  in  which  the  in- 
junction is  the  principal  relief  sought  to 
be  obtained. 

In  order  to  secure  the  higher  scale  of 
costs  it  is  necessary  to  shew  that  this 
action  is  one  of  the  actions  specified 
in  the  earlier  part  of  the  rule,  it  is 
therefore  necessary  to  shew  that  there 
is  injury  to  property.  A  suggestion  was 
made  that  the  circumstances  of  this  case 
brought  it  within  the  words  "  injuries  to 
property  and  infringement  of  rights," 
and  we  were  invited  to  put  a  construction 
on  those  words.  Now  it  is  obviously  not 
necessary  to  determine  the  meaning  of 
those  words  in  the  present  case,  for  the 
case  must  also  come  within  the  second 
part  of  the  rule  if  the  higher  scale  of 
costs  is  to  apply.  It  may  be  that  injury 
to  property  does  not  mean  a  mere  trespass, 
it  may  be  that  it  requires  an  actual 
injury  to  the  land  ;  but  it  may  also  be 
said  that  in  the  present  case  the  plaintiffs 
land  was  actually  cut  up  and  injured  by 
the  defendants.  The  inclination  of  my 
opinion  is  that  the  phrase  "injuries  to 
property  "  applies  to  something  more  than 
to  a  mere  trespass,  and  requires  actual 
injury  to  the  land.  I  do  not  however  now 
desire  to  decide  on  this  point.  I  have  said 
that  the  part  of  the  rule,  which  requires 
that  the  injunction  should  be  the  prin- 
cipal relief  sought  to  be  obtained,  applies  to 
the  whole  of  the  rule,  and  I  will  therefore 
assume  that  the  facts  of  the  present  case 
bring  it  within  the  first  part  of  the  rule. 
Is  it,  however,  within  the  second  part  of 
the  rale  ?  It  was  said  in  argument  that 
the  words  "  the  principal  relief"  mean  a 
primary  as  distinguished  from  an  an- 
cillary relief.  With  regard  to  this  ar- 
gument one  is  at  once  struck  with 
the  fact  that  it  implies  a  violent  change 
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in  phraseology.  It  is  difficult,  taking 
the  words  in  their  grammatical  sense, 
to  construe  them  as  proposed;  and  it 
has  been  found  difficult  if  not  impos- 
sible to  suggest  a  case  within  the  first 
part  of  the  rule  in  which  relief  which 
could  be  called  only  ancillary  could  be 
applied  for.  Another  argument  for  the 
appellants  was  that  we  should  read  "  the 
principal  relief  "  as  "  a  principal  relief; " 
but  this  argument  again  invites  us  to 
alter  language  which  is  clear  and  cer- 
tain ;  and  we  ought  not  to  do  so  unless 
there  is  some  strong  reason  for  the 
change,  but  we  ought  to  read  it  taking 
the  words  in  their  ordinary  and  natural 
sense. 

It  seems  to  me  that  those  who  used 
the  phraseology  which  is  found  in  this 
rule  assumed  that  there  was  more  than 
one  relief  which  could  be  obtained.  The 
rule  deals  with  the  case  of  at  least  two 
reliefs  sought  to  be  obtained,  and  the 
form  of  the  phraseology  employed  implies, 
according  to  ordinary  English  idiom,  a 
comparison  between  two  forms  of  relief, 
and  asserts  that  one  form  is  more  principal 
than  the  other.  The  rule  means  that  where 
damages  and  an  injunction  are  both  sought 
to  be  obtained,  there  is  a  comparison 
between  the  two  sorts  of  relief,  and  the 
question  whether  the  higher  or  the  lower 
scale  of  costs  is  to  be  adopted  depends  on 
this  comparison  and  on  the  determination 
whether  in  the  particular  action  the  in- 
junction is  or  is  not  the  principal  relief 
sought  to  be  obtained. 

The  person  to  institute  this  comparison 
and  to  decide  the  question  is  the  Taxing 
Master.  The  third  rule  (1)  of  the  same 
order  applies  to  cases  within  rules  1  and  2, 
and  by  providing  that  the  Court  or  Jndge 
may  direct  the  scale  to  be  allowed,  super- 
sedes the  Master  when  such  a  direction  is 
given,  and  confirms  the  view  that  in  the 
absence  of  such  directions  the  person  to 
make  the  comparison  is  the  Master.  In 
each  case  the  Master  must  determine 
what  is  the  principal  relief  sought  by  the 
party,  he  has  not  to  determine  whether 
more  than  one  relief  is  sought,  the  rule 
assumes  that,  but  in  every  case  he  has  to 
consider  all  the  circumstances,  and  on 
those  circumstances  to  determine  the 
question.    It  is  impossible  to  lay  down 


any  rigid  rule ;  many  tests  might  be  sug- 
gested which  would  serve  as  a  guide ;  one 
good  test  is  whether  the  plaintiff  chooses 
to  bring  his  action  in  the  Chancery  Divi- 
sion or  in  one  of  the  Common  Law 
Divisions.  It  is  natural  that  a  person 
who  really  seeks  for  an  injunction,  and 
makes  that  his  prinoipal  cause  of  action, 
should  bring  his  action  in  the  Chancery 
Division,  where  those  who  will  have  to 
deal  with  the  matters  to  be  discussed, 
will  be  more  conversant  with  the  subject- 
matter  than  elsewhere.  On  the  other 
hand,  when  damages  are  the  principal 
cause  of  action,  it  is  more  natural  that  the 
action  should  be  brought  in  a  Common 
Law  Division.  I  desire,  however,  while 
saying  this,  to  guard  myself  from  being 
supposed  to  say  that  this  is  decisive.  It  is 
not  so,  for  in  each  of  the  suggested  cases 
there  might  be  other  circumstances  which 
would  shew  that  in  the  Common  Law 
Division  an  injunction  was,  and  in  the 
Chancery  Division  damages  were,  the 
principal  relief  sought  to  be  obtained. 
The  duty  of  the  Master  is  to  give  his 
determination  after  considering  all  the 
circumstances  of  the  case ;  that  decision 
is  subject  to  review  and  there  can  be  an 
appeal,  as  in  other  proper  cases,  to  a  Judge, 
to  a  Divisional  Court,  and  to  this  Court. 
Can  we  say  that  in  this  case  the  Master,  the 
Judge  and  the  Divisional  Court  have  all 
come  to  a  wrong  conclusion?  I  think 
that  the  conclusion  is  right,  and  even  if 
it  were  nofc,  I  should  be  loth  in  such  a 
case  to  Bet  aside  the  decision  of  the 
various  tribunals  which  I  have  men- 
tioned, only  an  extreme  case  would  make 
me  overrule  it.  I  however  think  that  it 
was  right,  and  that  this  appeal  must  be 
dismissed. 

Cotton,  L.J. — The  first  question  which 
we  have  to  consider  is,  what  is  the  proper 
construction  of  Order  VI.  rule  2  (1),  as 
to  costs.  This  rule  applies  only  to  certain 
kinds  of  actions  in  which  special  injunc- 
tions are  sought  to  be  obtained  in  certain 
Bpeoified  oases.  The  word  "special "is 
in  fact  superfluous,  as  the  old  common 
injunctions  no  longer  exist. 

Does  the  clause  as  to  the  prinoipal 
relief  sought  to  be  obtained  apply  to  all 
the  actions  mentioned  in  the  rule  P  I 
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think  that  it  does.  And  there  seems  to 
be  a  good  reason  for  the  introduction  of 
the  clause  into  the  rule,  since  by  the  pro- 
visions of  the  Judicature  Act  several 
causes  of  action  may  be  joined  together 
in  one  action.  For  it  would  clearly  be 
productive  of  evil  if  it  were  possible  to 
tack  on  an  injunction  to  any  cause  of 
action  specified  in  the  earlier  part  of  this 
rule,  ana  thus  to  secure  the  application  of 
the  higher  scale  of  costs. 

I  am  of  opinion  that  it  is  necessary,  in 
order  to  get  costs  taxed  on  the  higher 
scale,  that  the  subject-matter  of  the 
action  should  bring  it  within  one  of  those 
actions  which  are  specified  in  the  rule, 
and  also  that  the  injunction  should  be 
the  principal  relief  sought  to  be  obtained. 

I  will  therefore  consider,  first,  whether 
or  no  this  action  is  within  the  rule  in 
respect  of  its  subject-matter.  Trespass 
is  not  mentioned  amongst  the  specified 
actions,  and  it  is  to  be  observed  that  the 
Court  of  Chancery  was  not  wont  to 
grant  injunctions  against  trespasses,  al- 
though the  Chancery  as  well  as  the  other 
divisions  do  so,  since  the  Judicature  Act; 
but  the  Court  of  Chancery  used  to  grant 
injunctions  in  cases  where  a  public  body 
did,  while  professing  to  pursue  the  powers 
given  to  it  by  statute,  in  fact  exceed  those 
powers.  I  do  not  think  that  the  case  is 
excluded  from  the  operation  of  the  rule 
because  it  is  a  case  of  trespass ;  but  I 
think  that  mere  trespass  is  not  within  the 
rule,  while  a  case  of  trespass  which  caused 
actual  injury  to  property  would  be  within 
it. 

What,  secondly,  is  the  meaning  of  "the 
principal  relief  sought  to  be  obtained  ?  " 
I  agree  with  Brett,  L.J.,  that  we  cannot 
change  "the principal"  into  "a principal," 
nor  can  we  say  that  it  is  equivalent  to  a 
primary  relief.  Instances  can  easily  be 
suggested  in  which  the  injunction  asked 
for  in  an  action  is  the  principal  relief 
sought.  Suppose  that  an  action  were 
brought  for  cutting  down  trees,  and  that 
three  trees  had  been  cut  down  in  such  a 
way  as  to  shew  an  intention  to  cut  down 
a  whole  belt  or  dump  of  trees,  an  action 
would  be  brought  for  damages  and  an  in- 
junction would  be  asked  for.  Can  any 
one  doubt  that  in  such  a  case  the  injunc- 
tion would  be  the  principal  relief  sought 


to  be  obtained  ?  Again  some  act  is  done 
within  the  oases  specified  in  this  rule, 
and  thus  a  olaim  for  damages  arises ;  but 
further,  the  action  is  of  such  a  nature 
that  the  party  complaining  cannot  be 
compensated  by  damages,  and  he  there- 
fore seeks  an  injunction  to  prevent  that 
being  done  which  is  destroying  the  en- 
joyment, it  may  be,  of  his  property  as  a 
place  of  residence,  as,  for  instance,  the 
obstructing  his  view  or  his  light.  In 
such  a  case  the  injunction  would  be  the 
principal  relief  sought  to  be  obtained, 
and  the  provisions  of  this  rule  would 
clearly  apply. 

Who,  then,  is  to  decide  the  question  ? 
The  Master,  because  he  is  the  officer  to 
tax,  and  he  on  taxation  can  consider  all 
the  circumstances  and  determine  the 
question.  A  Judge  has  a  power  given  to 
him  by  rule  3  (1),  which  he  can  exercise 
without  any  reference  to  the  question  of 
what  is  the  principal  relief  sought;  but 
that  is  not  the  case  with  the  power  given 
to  the  Master  by  rule  2  (1). 

In  the  present  case  the  facts  appear  to 
me  to  bring  it  within  rule  2 ;  but  the 
question  remains,  whether  the  injunction 
is  the  principal  relief  sought  I  do  not 
think  it  is.  I  agree  with  the  conclusion  of 
the  Master,  although  I  am  not  able  to 
adopt  his  reasons.  He  appears  to  have 
based  his  conclusion  on  the  fact  that 
substantial  damages  were  sought  to  be 
recovered.  I  am  not  of  opinion  that  that 
fact  is  sufficient  to  shew  that  the  injunc- 
tion is  not  the  principal  relief  sought.  I 
am,  however,  of  opinion  that  what  the 
defendants  did  was  to  occupy  the  plain- 
tiff's land  for  a  temporary  purpose ;  they 
had  no  intention  of  permanently  taking 
and  using  his  land.  The  plaintiff's  con- 
duct has  to  be  considered  as  well  as  that 
of  the  defendants'.  Now  the  acts  com- 
plained of  went  on  for  eighteen  months 
or  two  years,  and  the  plaintiff  seems  to 
have  considered  that  if  he  could  recover 
from  the  defendants  the  loss  of  the  profit 
caused  by  their  user  of  part  of  his  farm 
he  should  be  satisfied.  He  never  ap- 
plied for  an  interim  injunction,  and  his 
general  conduct  points  to  the  conclusion 
that  his  real  claim  was  for  damages  and 
that  compensation  was  the  principal  relief 
desired  by  him. 
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I  have  said  that  the  Master  has  to 
decide  the  question  in  the  first  instance  ; 
bat  it  is  not  a  question  to  be  decided  at 
his  pure  discretion,  he  must  exercise  a 
judicial  discretion  and  he  must  form  his 
conclusion  on  and  with  reference  to  the 
circumstances  of  each  case,  so  that  his 
decision  is  open  to  review  and  can,  if 
necessary,  be  reversed.  I  agree  that  the 
judgment  must  be  affirmed. 

Thesiger,  L.J. — The  question  for  our 
decision  is  whether  the  plaintiff  is  en- 
titled to  have  costs  on  the  higher  scale, 
regard  being  paid  to  the  provisions  of  the 
rules  made  under  the  Judicature  Aot. 
The  construction  of  Order  VI.  rule  2 
(costs)  (1)  is  not  quite  clear,  and  it 
would  be  difficult  to  give  a  general  defi- 
nition which  would  cover  all  possible 
cases.  I  find  no  difficulty,  however,  in 
saying  that  the  circumstances  of  the  pre- 
sent case  do  not  bring  it  within  the 
requirements  of  the  rule. 

It  is  important  to  see  what  was  the 
position  of  the  law  and  practice  as  to 
scales  of  costs  in  the  Court  of  Chancery 
and  in  the  Courts  of  Common  Law  before 
the  Judicature  Act.  There  were  in  the 
Court  of  Chancery  two  scales  of  costs. 
The  higher  scale  was,  however,  the  ordi- 
nary scale,  and  the  other,  the  lower  scale, 
was  an  exceptional  scale  which  had  refer- 
ence to  certain  particular  suite  whioh  may 
be  found  in  the  regulations  as  to  fees 
made  in  1860  (2). 

In  the  Common  Law  Courts  there  were 
also  two  scales  of  costs,  and  in  these 
Courts  the  higher  scale  was  also  the  ordi- 
nary scale,  but  the  higher  scale  in  Chan- 
cery was  higher  than  the  higher  scale  at 
Common  Law. 

In  1854  the  Common  Law  Procedure 
Act  gave  the  Common  Law  Courts  power 
to  grant  injunctions,  and  section  79  gave 
power  to  the  Common  Law  Courts  to 
exercise  jurisdiction  in  actions  in  whioh 
there  might  be  a  claim  for  a  writ  of  in- 
junction. This  section  includes  cases  which 
would  perhaps  as  a  matter  of  practice  be 
more  frequently  brought  in  the  Chan- 
cery Division,  that  is,  cases  in  whioh  the 
injunction  is  the  principal  relief  sought 

(2)  Morgan  &  Dave/s  Costs  in  Chancery, 
p.  415. 


to  be  obtained ;  but  as  a  matter  of  prac- 
tice, the  powers  conferred  by  that  section 
were  not  widely  used  iu  such  cases,  but 
were  used  in  cases  in  whioh  damages 
were  sought  as  the  principal  relief  and 
an  injunction  only  sought  as  ancillary  to 
that  relief. 

Two  scales  of  costs  are  given  by  the 
Judicature  Act,  and  the  provisions  of  the 
rule  which  we  are  now  considering  apply 
the  higher  scale  to  certain  specified  cases. 
These  two  scales  of  costs  are  not  identical 
with  either  of  the  sets  of  scales  in  force 
before  the  Judicature  Act,  but  the  higher 
soale  under  the  Judicature  Act  answers 
substantially  to  the  old  higher  scale  in 
Chancery,  and  the  lower  scale  to  the  old 
Common  Law  scale.  The  second  rule  of 
Order  VI.  (1),  provides  that  the  higher 
scale  is  to  be  allowed,  subject  to  two  con- 
ditions— the  nature  of  the  action  is  one 
condition,  the  nature  of  the  relief  sought 
is  the  other.  It  is  not  necessary  to  de- 
cide here  whether  an  action  for  trespass 
would  be  within  the  rule  when  sub- 
stantial injury  Had  been  caused.  I  am  of 
opinion  that  it  would  be ;  but  the  ques- 
tion in  this  case  is  whether  the  injunction 
is  the  principal  relief  sought  to  be  ob- 
tained. The  distinction  attempted  to  be 
drawn  between  primary  and  ancillary 
relief  has  been  acknowledged  in  argu- 
ment not  to  be  a  valid  distinction ;  but  it 
is  said  that  the  principal  relief  means  a 
primary  relief  or  one  of  the  primary  re- 
liefs. I  cannot  agree  with  that,  the  words 
are  plain  and  intelligible  and  I  do  not 
think  that  they  can  bear  that  construction. 
It  may  sometimes  be  difficult  to  say  which 
is  the  principal  relief  sought,  in  action  in 
which  both  damages  and  an  injunction 
are  sought;  but  the  difficulty  is  not 
likely  often  to  occur.  In  the  present 
case,  assuming  that  there  is  injury  to 
property,  and  that  the  case  is  therefore 
within  the  first  part  of  the  rule,  can  it  be 
said  that  the  facts  point  to  the  conclusion 
that  the  injunction  was  the  principal 
relief  sought? 

It  is  clear  that  the  defendants  did  not 
bring  themselves  within  the  provisions  of 
the  Railways  Clauses  Consolidation  Act 
(3),  they  did  not  take  a  road  within  the 

(3)  8  Vict.  c.  20.  as.  80,  82. 
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meaning  of  section  30,  nor  did  they 
take  land  for  the  purpose  of  temporary 
occupation  within  section  32.  The  plain- 
tiff's conduct  leads  to  the  inference  that  he 
grumbled  at  what  the  defendants  did; 
but  that  he  was  content  to  allow  them  to 
use  his  land  if  they  compensated  him  for 
the  loss  caused  by  their  temporary  occu- 
pation, and  that  his  real  claim  was  for 
damages.  The  fact  that  he  brought  his 
action  in  the  Common  Law  Division 
points  to  such  a  conclusion,  although  it  is 
not  decisive ;  but  further  we  find  that  the 
plaintiff  claimed  more  than  nominal 
damages,  that  he  did  not  ask  for  an 
interim  injunction,  that  he  did  not  claim 
an  injunction  until  late  in  the  action,  and 
not  until  after  payment  into  Court  by 
the  defendants,  and  that  he  wished  to  try 
the  case  in  the  County  Court. 

All  these  facts  seem  to  confirm  the 
view  that  the  plaintiff  acquiesced  in  the 
occupation  by  the  defendants  of  the  land 
for  a  temporary  purpose,  and  that  he 
brought  his  action  to  recover  damages 
-because  they  did  not  compensate  him  for 
that  occupation.  The  injunction,  there- 
fore, was  not  the  principal  relief  sought, 
and  this  appeal  must  be  dismissed. 

Judgment  affirmed. 


Solicitors — Louaada  &  Emanuel,  agents  for  R. 
&  W.  Sheild,  Uppingham,  for  plaintiff ;  Beale, 
Marigold,  Beale  &  Groves,  for  defendants. 


1878.  P 
Feb.  25,  28.  | 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
db  morgan  (appellant)  v. 

THE  METROPOLITAN  BOARD 

OF  works  (respondent). 

Common — Metropolitan  Commons  Sup- 
plemental Act,  1877 — Validity  of  Bye-laws 
— Bight  of  Bublie  Meeting — Common  de- 
dicated to  Use  and  Becreation  of  Bublic. 

[For  the  report  of  the  above  case,  see 
49  Law  J.  Rep.  M.C.  51.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880  1 

AprilSO    J       WAD8W0ETH  V.  PICKLES. 

Bankruptcy — Liquidation  by  Arrange- 
ment— Fraudulent  Omission  of  Name  of 
Creditor  from  Statement  of  Debts — Bank- 
ruptcy Act,  1869  (32  tf  33  Vict.  c.  71), 
88.  49,  125,  127. 

The  certificate  of  discharge  obtained  by  a 
debtor  who  has  gone  through  liquidation  by 
arrangement,  under  the  Bankruptcy  Act, 
1869,  8.  125,  is  a  defence  to  an  action  for 
a  debt  provable  in  the  liquidation  proceed- 
ings, although  the  name  of  the  creditor  to 
whom  the  debt  is  due  has  been  fraudulently 
omitted  by  the  debtor  from  the  list  of  credi- 
tors delivered  to  the  registrar. 

Appeal  from  the  docision  of  the  Deputy 
County  Court  Judge  of  Bradford. 

The  action  was  brought  by  the  plain- 
tiff to  recover  a  sum  of  502.  and  interest, 
which  sum  had  been  lent  to  the  defend- 
ant by  the  plaintiff  in  1869. 

In  1870  proceedings  in  liquidation  were 
entered  into  by  the  defendant,  and  a 
meeting  of  his  creditors  held,  at  which  a 
resolution  was  passed,  and  his  order  of 
discharge  was  granted.  The  defendant 
relied  on  his  order  of  discharge  as  a  de- 
fence to  the  action,  and  contended  that 
it  operated  as  a  release  from  the  debt 
in  question,  which  was  one  provable  in 
the  liquidation  proceedings. 

The  plaintiff  contended  that  the  order 
of  discharge  did  not  release  the  defendant, 
because  it  was,  as  he  averred,  obtained 
by  fraud;  the  plaintiff's  name  having 
been  fraudulently  omitted  from  the  list  of 
creditors,  at  the  time  of  the  liquidation 
proceedings,  and  he  having  had  no  notice 
of  them  till  long  after  they  had  been  con- 
cluded. 

The  proceedings  in  liquidation  having 
been  produced,  the  County  Court  Judge 
held  that  the  defendant  had  fraudulently 
omitted  to  insert  the  plaintiffs  name  in 
the  list  of  creditors,  and  that  the  order 
of  discharge  was  therefore  not  a  valid 
defence  to  the  action,  but  the  plaintiff  was 
entitled  to  sue  for  the  debt;  and  gave 
judgment  for  the  plaintiff  for  the  amount 
claimed.  A  rule  nisi  was  obtained  to  set 
aside  this  judgment,  and  enter  judgment 
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for  the  defendant,  on  the  ground  that  the 
fraudulent  omission  of  the  plaintiff's 
name  did  not  affect  the  order  of  discharge 
or  entitle  the  plaintiff  to  sue  for  the  debt. 

Forles,  for  the  plaintiff,  now  shewed 
cause  against  the  rule. — Section  125, 
sub-section  9,  regulates  the  procedure  in 
cases  of  liquidation  by  arrangement  as  to 
the  granting  of  the  discharge  of  the 
debtor.  By  sub-section  10  of  that  sec- 
tion a  discharge  of  a  debtor  granted,  as 
provided,  has  the  same  effect  as  an  order 
of  discharge  given  to  a  bankrupt.  By 
section  49,  the  effect  of  an  order  of  dis- 
charge of  a  bankrupt  is  to  release  the 
bankrupt  from  all  debts  provable,  except 
a  debt  incurred  by  fraud,  or  whereof  he 
has  obtained  forbearance  by  fraud,  and 
Crown  debts. 

By  section  127,  the  registration  of  a 
resolution  in  a  liquidation  by  arrange- 
ment is  in  the  absence  of  fraud  conclusive 
evidence  that  such  resolution  was  duly 
passed. 

The  effect,  therefore,  of  these  provisions 
is,  that  a  registered  resolution  of  dis- 
charge of  the  debtor  in  a  liquidation  by 
arrangement,  is  conclusive  evidence,  and 
releases  the  debtor  from  debts  accruing 
before  the  liquidation,  unless  it  can  be 
rebutted  by  proving  fraud.  The  cases  of 
Elmslie  v.  Gorrie  (1)  and  Heather  v.  Webb 
(2),  though  they  do  not  decide  the  pre- 
sent case,  are  impliedly  in  the  plaintiff's 
favour.  In  both  cases,  it  is  true,  it  was 
held  that  the  mere  omission  of  the  plain- 
tiff's name  in  the  list  of  creditors,  did  not 
entitle  bim  to  sue ;  but  there  was  no 
fraud  in  the  omission  in  either  case,  and 
that  fact  is  particularly  noticed  by  the 
Jndges  in  giving  their  decision. 

He  also  referred  to  Qirdlestone  v.  The 
Brighton  Aquarium  Company  (3). 

Crump,  in  support  of  the  rule.  The 
cases  cited  shew  that  mere  omission  is 
not  sufficient  to  entitle  the  creditor  omit- 
ted to  sue.  The  dicta  relied  upon  in 
support  of  the  contention  that  the  case  is 
different  where  fraud  is  proved,  do  not 
amount  to  what  is  suggested,  and  will 

SI)  48  Lav  J.  Rep.  Q.B.  462. 
2)  46  law  J.  Rep.  CP.  89;  Law  Rep.  2 
».  D.  1. 

(3)  48  Law  J.  Rep.  Excb.  873. 


not  bear  the  construction  put  upon  them. 
Section  127  does  not  apply  to  a  case  such 
as  this — it  regulates  the  practice  in  the 
Court  of  Bankruptcy,  but  it  does  not 
provide  for  the  effect  of  the  order  of  dis- 
charge on  the  debtor's  liability  to  his 
creditors.  It  is  section  49  which  defines 
that,  and  this  case  is  not  within  the  ex- 
ceptions in  that  section. 

Lush,  J. — I  think  this  case  depends 
entirely  on  the  Bankruptcy  Act,  1869, 
and  the  particular  question  at  issue  turns 
on  the  provisions  of  section  49.  Under 
section  125,  in  the  case  of  a  debtor  whose 
affairs  are  under  liquidation  by  arrange- 
ment, the  close  of  the  liquidation  may  be 
fixed,  and  the  discharge  of  the  debtor 
and  the  release  of  the  trustee  may  be 
granted  by  a  special  resolution  of  the 
creditors  in  general  meeting.  In  the  de- 
fendant's case,  there  was  a  liquidation  by 
arrangement,  and  a  discharge  of  the 
debtor.  This  discharge  has  the  same 
effect  as  a  discharge  in  bankruptcy,  and 
in  section  49  we  find  what  that  effect  is 
— "  An  order  of  discharge  shall  not  release 
the  bankrupt  from  any  debt  or  liability 
incurred  by  means  of  any  fraud  or  breach 
of  trust,  nor  from  any  debt  or  liability 
whereof  he  has  obtained  forbearance  by 
means  of  any  fraud,  but  it  shall  release 
the  bankruptfrom  all  other  debts  provable 
under  the  bankruptcy,  with  the  exception 
of,  first,  debts  due  to  the  Crown;  second, 
debts  with  which  the  bankrupt  stands 
charged  at  the  suit  of  the  Crown,  &c." 

The  discharge  releases  the  bankrupt 
from  all  debts  provable,  with  the  excep- 
tions mentioned.  This  provision  corre- 
sponds exactly  with  section  15  of  the 
Debtors  Act,  which  was  passed  in  the 
same  session. 

Now,  I  think,  this  section  49  is  the 
only  clause  in  the  Act  which  affects  the 
present  case.  Section  127,  upon  which 
the  plaintiff  now  relies,  provides,  that 
registration  by  the  registrar  of  a  special 
resolution  of  the  creditors,  on  the  occa- 
sion of  a  liquidation  by  arrangement,  or 
of  an  extraordinary  resolution  of  the 
creditors,  on  the  occasion  of  a  composition 
shall,  "  in  the  absence  of  fraud,"  be  con- 
clusive evidence  that  such  resolutions 
respectively  were  duly  passed.   That  is 
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all  that  it  provides.  It  does  not  say  what 
is  to  be  the  effect  of  the  registration  of  a 
resolution,  only  what  the  effect  of  fraud, 
if  there  is  fraud,  is  to  be  upon  the  regis, 
tration.  If  a  debtor  has  been  guilty  of 
bribery,  or  other  fraud,  in  the  obtaining 
of  the  resolution  of  his  creditors,  that  is 
ground  for  an  application  to  the  Court  to 
set  aside  such  resolution  as  not  having 
been  duly  passed.  But  this  provision 
applies  only  to  the  proceedings  in  the 
Court  of  Bankruptcy. 

This  cod  eludes  the  present  case.  The 
fraud  alent  omission  of  a  creditor's  name 
from  the  list,  may  be  a  good  reason  for 
an  application  to  the  Court  of  Bankruptcy 
to  set  aside  the  resolution  of  the  creditors ; 
but  it  does  not  deprive  the  debtor  of  the 
right  to  which  he  is  entitled  under  section 
49  to  plead  his  discharge  as  a  defence  to 
an  action  for  a  debt  provable  under  the 
liquidation.  I  think,  therefore,  the  rule 
must  be  made  absolute  to  enter  judg- 
ment for  the  defendant. 

Field,  J. — I  think  that  this  rule  must 
be  made  absolute.  The  defendant  in  the 
action  has  taken  advantage  of  his  right 
to  plead  his  discharge  in  the  liquidation 
proceedings,  in  an  action  on  a  debt  prov- 
able therein.  There  is  no  allegation  on 
the  part  of  the  plaintiff,  such  as  to  bring 
the  case  within  the  earlier  part  of  section 
49  of  the  Bankruptcy  Act,  and  to  shew 
that  the  debt  was  one  inourred  by 
fraud,  or  one  whereof  he  had  obtained 
forbearance  by  fraud.  The  Deputy  County 
Court  Judge  seems  to  have  acted  under 
section  127,  and  in  doing  so,  to  have 
wholly  mistaken  the  object  of  that  sec- 
tion, which,  I  think,  only  provides  that  a 
resolution  may  be  set  aside,  by  the  Court 
of  Bankruptcy,  on  proof  of  fraud. 

Rule  absolute  to  enter  judgment 
for  the  defendant. 

Solicitors — W.  &  J.  Flower  and  Nussey,  agents  for 
Killick,  Hutton  &  Vint,  Bradford,  for  plaintiff; 
Emmett  &  Son,  agents  for  C.  B.  Cottam,  Brad- 
ford, for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVI8I0N.] 
1879.  f 

July  22   {    ANDERSON  V.  OPPBNHKIMEB, 

Landlord  and  Tenant  —  Covenant  for 
quiet  Enjoyment — House  let  out  in  Flats 
— Damage  by  Water — Bursting  of  Service 
Pipe, 

When  a  landlord  demises  a  house  in  flats 
to  various  tenants,  and  there  is  a  common 
water  supply  for  the  whole  house,  distributed 
by  branch  service  pipes  to  the  tenant  on. 
each  flat  who  pays  the  proportion  of  the 
rate  for  such  supply,  the  landlord  is  not, 
under  the  covenant  for  quiet  enjoyment, 
liable  for  damage  caused  to  any  one  of  the 
tenants  by  the  bursting  of  the  supply  or  ser- 
vice pipe,  in  the  absence  of  want  of  care 
and  skitt  infusing  reasonably  jit  and  proper 
pipes  originally,  or  of  keeping  and  making 
and  maintaining  the  same. 

This  was  a  case  reserved  for  further 
consideration  by  Field,  J.,  after  a  trial  at 
the  Guildhall. 

The  facts  are  sufficiently  set  out  in  the 
judgment. 

Morgan  Lloyd  and  M.  B.  Phillips,  for 
the  plaintiff. 

J.  Brown  and  A.  &  Jelf,  for  the  de- 
fendant. 

Cur.  adv.  vult. 

The  following  judgment  was  (on  July 
21, 1879)  delivered  by 

Field,  J. — This  action  was  tried  before 
me  and  a  special  jury  at  the  Guildhall 
sittings.  It  was  brought  to  recover  for 
damage  done  by  a  quantity  of  water  to 
the  plaintiff's  stock-in-trade  on  the  13th 
of  May,  1878,  under  the  following  cir- 
cumstances : — 

The  defendant  is  the  owner  of  a  large 
house  known  as  Queen  Victoria  Buildings, 
in  Cannon  Street,  in  the  City  of  London, 
which  is  fitted  up  and  let  out  in  different 
floors  or  flats  to  various  tenants,  and  the 
plaintiff  is  his  tenant  of  the  ground-floor 
and  basement  under  a  lease  dated  the 
22nd  of  October,  1872.  The  house  was 
built  by  the  defendant  and  finished  in 
the  year  1871,  and  the  water  supply  to 
the  different  floors  was  effected  by  means 
of  a  cistern  at  the  top  of  the  house  sup- 
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plied  with  water  by  the  New  River  Com- 

Cy,  and  the  water  is  distributed  to  each 
r  by  means  of  a  down  servdoe  pipe 
connected  with  the  cistern,  and  into  which 
pipe  is  inserted  at  the  junction  of  each 
floor  a  branch  service  pipe,  supplying 
water  for  the  use  of  the  tenants  of  the 
floor ;  each  floor  having  thns  its  separate 
branch  pipe. 

The  cistern  is  filled  by  the  New  River 
Company,  the  defendant  pays  the  water- 
rate  by  arrangement  with  the  tenants, 
receiving  from  the  plaintiff  one-half  of 
the  total  amount  paid. 

The  cistern  is  not  demised  to  any  of 
the  tenants  of  any  of  the  floors.  The  in- 
jury to  plaintiff's  stock,  in  respect  of 
which  the  action  is  brought,  arose  from 
the  sudden  bursting  of  the  branch  ser- 
vice pipe  supplying  the  first  floor,  the 
water  from  which  poured  down  into  the 
basement  where  the  plaintiff's  goods  were 
stored. 

The  part  of  the  pipe  which  so  burst  was 
not  open  to  view,  and  there  was  no  evi- 
dence of  any  previous  patent  defect.  The 
jury  at  the  trial  found,  in  answer  to 
questions  put  by  me — 

1.  That  the  branch  pipe  was,  when  fixed, 
a  reasonably  fit  and  proper  pipe  for  the 
purpose  for  which  it  was  fixed  and  in- 
tended to  be  used,  and  that  the  defendant 
had  not  been  guilty  of  any  want  of  care 
and  skill  in  keeping  and  maintaining  the 
pipe  where  and  as  it  was ;  and  upon  their 
finding  I  entered  the  verdict  for  the  de- 
fendant as  to  so  much  of  the  plaintiff's 
statement  of  claim  as  alleged  a  cause  of 
action  arising  from  the  defendant's  negli- 
gence in  these  respects. 

But  the  plaintiff  claimed  a  verdict  and 
judgment  upon  the  residue  of  the  claim, 
which  set  out  a  covenant  in  the  lease  by 
which  the  defendant  covenanted  that  the 
plaintiff  might  "  peaceably  hold  and  enjoy 
the  demised  premises  during  the  said 
term,  without  any  interruption  by  the  de- 
fendant, and  I  reserved  that  question  for 
farther  consideration. 

I  now  give  my  judgment  upon  it  for  the 
defendant.  The  now  of  the  water  into  the 
plaintiff's  warehouse  to  the  extent  proved 
is,  I  think,  such  an  interference  with  the 
plaintiff's  possession  as  to  amount  to  an 
interruption  within  the  covenant  -And 
Vox.  49.— CP.  &  Exch. 


if  that  interruption  had  been  caused  by 
any  wilful  act  of  the  defendant — Andrews 
v.  Paradise  (1),  or  was  the  probable  or 
necessary  consequence  of  any  act  of  the 
defendant  done  after  the  demise — Shew  v. 
Stenton  (2),  I  should  have  held  that  there 
had  been  a  breach  of  the  covenant  for 
quiet  enjoyment.  But  in  the  present  case 
the  water,  although  in  a  sense  brought 
into  the  cistern  by  the  defendant  (he 
being  the  person  who  in  fact  contracted 
with  the  New  River  Company  for  its 
supply),  yet  was  so  brought  for  the  ne- 
cessary enjoyment  by  the  plaintiff  of  the 
demised  property,  amongst  others,  and 
at  his  request  and  upon  his  payment,  and 
was  an  act  contemplated  before  and  ne- 
cessary to,  and  not  an  interruption  of  that 
enjoyment.  The  only  wilful  act  done  by 
the  defendant  towards  the  injury,  other 
than  the  collecting  and  distribution  of 
the  water,  was  the  fixing  of  the  pipes 
by  which  the  water  was  distributed.  This 
was  also  done  before  the  demise,  and  was 
an  act  in  contemplation  and  not  an  inter- 
ruption of  the  enjoyment.  It  is  unneces- 
sary to  say  whether,  if  the  defendant  had 
knowingly  or  carelessly  fixed  insufficient 
pipes,  or  failed  to  keep  in  good  repair  and 
condition  the  pipes  originally  properly 
fixed,  such  acts  would  have  amounted  to 
a  breach  of  the  covenant,  for  the  jury  have 
found  that  he  was  not  guilty  of  any  such 
negligence  or  want  of  care.  There  is  no 
doubt  that  the  plaintiff  has  sustained  a 
serious  loss,  and  from  no  fault  of  his  own, 
but  unless  I  can  see  my  way  in  accordance 
with  law  to  throw  that  loss  upon  the  de- 
fendant, the  burden  of  it  must  fall  where 
the  principles  of  law  leave  it ;  and  the  in- 
jury must  be  added  to  the  list  of  those 
losses  which  happen  to  every  one  engaged 
in  the  affairs  of  life  and  commerce. 

Judgment  for  the  defendant. 


Solicitor*— C.  F.  Fortar,  for  plaintiff;  Pilgrim  & 
Phillipa,  for  defendant. 


(1)  8  Mod.  819. 

(2)  2  Hurl.  &  N.  858  ;  27  Law  J.  Eep.  Exch. 
263. 
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[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
IN  THE  COUBT  OF  APPEAL.] 

1879.  -I 

'lljsO1'  r      LBT0H*°ED  v-  OLDHAM.* 

April  13.  J 
Marine  Insurance — Stranding. 

Cargo  too*  insured  by  a  policy  containing 
a  warranty  of  freedom  from  average  "unless 
the  ship  be  stranded." 

The  voyage  was  to  a  tidal  harbour,  where 
the  ship  must  necessarily  take  the  ground 
at  every  tide,  and  could  only  reach  the  quay 
at  high  spring  tides. 

She  grounded  before  reaching  the  quay 
on  a  small  bank,  and  on  the  tide  falling  she 
settled  down  by  the  head  into  a  hole,  and 
the  cargo  was  damaged. 

The  bank  and  hole  were  caused  by  steamers 
going  out  at  low  tide,  and  their  existence 
was  previously  unknown : — 

Held,  affirming  the  judgment  of  Field, 
J.,  that  the  ship,  having  grounded  from  an 
unusual  cause,  not  necessarily  incident  to 
the  navigation,  had  been  stranded  within 
the  meaning  of  the  policy,  and  that  the 
under-writers  were  liable  for  an  average 
loss. 

Appeal  by  the  defendants,  underwriters 
to  a  policy  of  insurance  on  a  cargo  of 
maize,  from  the  following  judgment  of 
Field,  J.,  delivered  on  the  21st  of  July, 
1879,  in  which  the  facts  of  the  case  are 
fully  stated. 

Butt  and  J.  0.  Mathew,  for  the  plain, 
tiff;  Watkm  Williams  and  Bremner,  for 
the  defendants. 

Field,  J. — This  is  an  action  brought 
by  assured  against  underwriters  to  re- 
cover his  proportion  of  an  average  loss 
upon  a  cargo  of  maize  shipped  on  board 
the  White  Eagle,  and  which  the  plaintiff 
claimed  under  a  policy  of  assurance  con- 
taining the  usual  warranty  of  freedom 
from  average  "unless  the  ship  be  strand- 
ed." It  was  tried  before  me  without  a 
jury.  There  was  no  doubt  but,  and  in 
fact  it  was  admitted,  that  the  plaintiff 

•  Coram  Brett,  L. J. ;  Cotton,  L.J;  and  Theei- 
ger.LJ. 


had  sustained  an  average  loss  in  respect 
of  the  cargo  from  a  peril  insured  against, 
and  there  was  very  little  doubt  but  that 
the  loss  had  been  the  direct  consequence 
of  the  injuries  sustained  by  what  was 
said  to  be  a  "  stranding ;"  but  it  was  also 
truly  said  on  the  part  of  the  defendants, 
and  not  denied,  that  the  loss  could  not 
create  a  "  stranding"  unless  the  circum- 
stances taken  by  themselves  amounted  to 
it,  and  for  the  purpose,  therefore,  of  de- 
termining whether  the  White  Eagle  was 
or  was  not  stranded,  I  entirely  disregard 
the  injury  in  fact  to  the  cargo  and  the 
loss  thereby  sustained.  Upon  the  evi- 
dence it  appeared  that  the  risk  covered 
by  the  policy  was  on  goods  until  safely 
landed  at  Dingle,  a  port  in  a  tidal  harbour 
on  the  west  coast  of  Ireland,  in  which  for 
a  vessel  of  the  draught  of  the  White  Eagle 
there  is  only  sufficient  water  to  enable 
the  vessel  to  reach  the  quay  there  at  the 
highest  or  within  a  few  tides  of  the 
highest  springs,  and  that  on  the  reflux  of 
the  tide  she  would  be  left  only  partially 
waterborne,  so  that  she  would  of  necessity 
have  to  take  the  ground  twice  in  every 
twenty-four  hours.  It  further  appeared 
that  in  the  ordinary  course  of  navigation 
and  management  of  a  ship  of  her  size,  if 
she  did  not  happen  to  arrive  off  the  har- 
bour at  the  time  when  the  springs  were 
on,  she  would  have  to  bring  up  in  Dingle 
Bay  and  wait  until,  in  the  judgment  of 
the  pilot,  there  would  be  sufficient  water 
in  the  harbour  to  float  her,  either  to  the 
quay  or  towards  the  quay  as  far  as  the 
tide  would  float  her ;  and  then,  if  she  took 
the  ground  short  of  the  quay  for  want  of 
water,  she  would  have  to  wait  until  the 
next  tide  or  tides  to  make  further  way, 
when  there  should  be  water  enough  to 
float  her  to  the  place  where  she  has  to  dis- 
charge. The  harbour  being  exposed  to 
the  winds  from  the  Atlantic  the  depth  of 
water  at  the  springs  varies  considerably, 
and  it  is  a  matter  of  judgment  of  the  pilot 
when  to  move.  The  bed  of  the  harbour 
at  the  part  where  the  pier  and  quay  are 
situate  shelves  gradually  upwards  to  the 
bank.  There  is  nothing  in  the  nature  of 
tile  bottom,  which  was  hard  sand,  to 
cause  danger  to  a  ship  taking  the  ground 
at  the  ebb  tide.  This,  therefore,  being  the 
ordinary  course  of  navigation  and  manage- 
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ment,  of  which  both  parties  most  be 
considered  to  have  knowledge,  it  is  obvi- 
ous that  neither  of  them  contemplated 
that  a  taking  of  the  ground  in  this  manner 
would  be  a  stranding  within  the  meaning 
of  the  memorandum,  for,  as  that  must 
of  necessity  occur  in  the  course  of  the 
contemplated  voyage,  upon  such  a  con- 
struction of  the  policy  the  underwriters 
would  in  any  event  be  liable  to  an  average 
loss,  and  lose  the  protection  of  the  war- 
ranty.   Indeed  this  was  not  denied  by 
the  assured,  but  his  contention  was  that 
the  circumstances  and  manner  under  and 
in  which  the  White  Eagle  actually  took 
the  ground,  and  which  I  am  about  to 
describe,  were  not  such  risks  as  the  parties 
contemplated  as  probably  occurring  in 
the  ordinary  course  of  navigation  and 
management,  but  were  of  an  accidental 
and  fortuitous  character,  and  therefore 
that  the  taking  of  the  ground  which  the 
plaintiff  relied  on  constituted  a  stranding 
within  the  meaning  of  the  policy,  and  en- 
titled him  to  recover  for  his  loss  although 
it  was  not  total.   It  appeared  that  the 
White  Eagle  arrived  in  Dingle  Roads 
on  the  21st  of  July,  and  as  the  next 
highest  spring  tide  was  not  until  the 
80th  she  brought  up  there  and  waited 
for  water.    On  the  26th  there  was  water 
enough  to  float  her  further  in,  and  in 
the  expectation  that  she  would  be  able 
to  get  to  the  quay  on  that  tide  she  pro- 
ceeded towards  it  under  sail,  but  took  the 
ground  for  want  of  water  within  300  yards 
of  the  quay.    On  this  occasion  she  took 
the  ground  on  an  even  bottom,  and  on 
sounding  the  pumps  had  no  more  than 
her  usual  quantity  of  water.    She  lay  at 
this  spot  until  the  next  day  when  she  was 
hauled  100  yards  further,  when  the  wind 
having  shifted  she  could  get  no  further, 
and  again  took  the  ground  on  an  even 
keel  and  without  damage.    It  was  not 
contended  that  on  either  of  these  occasions 
anything  more  had  happened  than  was  to 
be  expected  in  the  ordinary  course  of 
navigation.  On  the  28th  she  again  floated, 
and  it  was  what  happened  on  this  occa- 
sion that  was  said  to  amount  to  a  strand- 
ing.    She  expected  to  reach  the  quay, 
but  took  the  ground  and  remained  fast 
twenty  feet  from  the  quay,  the  quay  lying 
on  her  starboard  bow,  and  the  people  left 


her,  imagining  that  she  had  taken  the 
ground  in  the  ordinary  manner.  As, 
however,  the  tide  receded  and  she  settled 
down,  instead  of  resting  on  an  even  keel 
she  pitched  by  the  head  with  a  heavy  list 
to  starboard  towards  the  pier,  and  re- 
mained fast  in  that  position.   At  the  ebb 
she  had  1£  feet  of  water  at  her  stern  and 
three  feet  at  her  stem,  and  it  appeared  that 
there  was  a  hole  at  her  bow  and  another 
at  her  stern.   The  tide  left  her  in  the 
night,  and  at  daylight  it  was  found  that 
there  was  an  elevation  in  the  channel, 
which  was  described  as  a  small  bank 
which  was  very  nearly  parallel  with  the 
quay,  and  that  she  had  pitched  by  the 
head  into  the  hole  which  apparently  had 
been  caused  by  the  formation  of  the  bank, 
and  she  was  about  two  feet  more  by  the 
head  than  by  the  stern.   At  the  time  she 
first  took  the  ground  the  pumps  were 
sounded,  and  no  water  was  found  in  her, 
but  when  she  righted  the  next  day  she 
was  found  to  have  two  feet  of  water  in  her 
in  consequence  of  having  been  strained 
as  she  lay  in  the  position  described.  She 
was  then  lightened  and  proceeded  to  her 
berth  at  the  quay,  and  in  the  course  of 
proceeding  and  lying  there  she  did  not 
appear  to  sustain  any  injury.   From  the 
appearance  of  the  bank  and  hole  it  seemed 
as  if  they  had  been  caused  by  steamers  that 
had  been  lying  at  the  berth,  and  had  formed 
them  by  the  revolutions  of  their  paddles  on 
going  out  at  low  tide,  and  it  was  in  sub- 
stanoe  agreed  that  such  must  have  been 
the  cause  of  them,  and  that  their  existence 
was  not  known  beforehand,  and  that 
no  vessel  had  met  with  a  similar  occur- 
rence before.  At  the  close  of  the  evidence 
it  was  agreed  that  as  there  was  no  dispute 
as  to  the  facts  the  jury  should  be  dis- 
charged, power  being  reserved  to  me  and 
to  the  Court  to  draw  all  necessary  infer- 
ences of  fact,  and  the  case  having  been 
subsequently  argued  before  me  on  further 
consideration,  I  now  give  my  judgment 
in  favour  of  the  plaintiff.    The  inference 
which  I  draw  is  that,  having  regard  to 
the  place  and  manner  in  which  the  vessel 
took  the  ground  as  above  detailed,  such 
taking  of  the  ground  was  not  in  the  ordi- 
nary course  of  navigation  and  manage- 
ment, so  as  to  have  been  in  the  contem- 
plation of  the  parties  as  likely  to  happen 
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but  was  due  to  the  unforeseen'  accidental 
circumstance  of  the  casual  formation  of 
the  bank  and  hole,  which  forced  the  vessel 
into  an  unusual  and  damaging  position 
resulting  in  the  injury  before  mentioned. 
Had  the  bed  of  the  harbour  been  in  its 
usual  state  and  condition,  there  is  no  rea- 
son to  suppose  bat  that  at  that  state  of 
the  tide  she  would  have  taken  the  ground 
upon  an  even  keel,  resting  on  her  bilges  in 
safety,  as  she  had  done  twice  before,  in. 
stead  of  which  the  accident  of  the  exist- 
ence of  the  bank  unknown  to  the  pilot 
prevented  her  reaching  the  berth  which 
she  otherwise  would  have  safely  arrived 
at,  and  the  hole  caused  her  to  pitch  for- 
ward with  tfae  list  whioh  no  doubt  hogged 
her — a  mode  of  taking  the  ground  which 
I  regard  as  accidental  and  fortuitous, 
and  therefore  not  such  as  the  parties 
contemplated.  This  being  the  result  of 
my  judgment  on  the  facts,  is  there  any 
authority  to  compel  me  to  come  to 
the  contrary  conclusion?  I  find  none. 
I  accept  as  accurate  the  definition  of 
"  stranding  "  given  by  Lord  Tenterden 
in  Wells  v.  Hopwood  (1),  and  by  Lord 
Chief  Justice  Tindal,  in  Kingsford  v. 
Marshall  (2),  and  these  definitions  were, 
in  truth,  so.  far  admitted  by  the  learned 
counsel  for  the  underwriters  at  the  bar ; 
but  he  said  that  this  case  did  not  fall 
within  the  meaning  of  the  word  "  strand- 
ing "  as  there  defined,  inasmuch  as  the 
parties  in  charge  of  the  White  Eagle  had 
a  definite  intention  that  she  should  take 
the  ground  in  her  course  to  the  pier; 
and  although  they  might  not  have  had 
in  their  minds  the  precise  spot  in  which 
she  was  stopped,  they  were  willing  to  go 
in  as  far  as  they  could,  and  were  willing 
that  she  should  take  the  ground  on  any 
part  of  the  bed  or  bank  on  which  the 
depth  of  water  should  be  insufficient  to 
float  her,  and  that  the  mere  circumstance 
that  the  spot  on  which  she  touched  was 
dangerous,  and  that  injury  and  loss  were 
in  consequence  sustained,  could  not  con- 
vert an  ordinary  operation  of  navigation 
into  a  "  stranding.  But  it  is  clear  that 
the  mere  intention  to  take  the  ground  is 
not  enough  to  prevent  a  "  stranding,"  if 
there  are  other  circumstances  which  shew 

(1)  3  B.  &  Ad.  20. 

(2)  aBin$.408. 


either  that  the  doing  so  did  not  occur  in 
the  course  of  the  contemplated  voyage, 
or  occurred  at  a  spot  or  in  a  manner  out 
of  the  ordinary  course  of  navigation  or 
management  on  such  a  voyage.  Thus,  in 
Corcoran  v.  Qurney  (8),  the  master  of  a 
vessel  bound  from  Nantes  to  Dublin  in 
stress  of  weather  ran  for  a  tidal  harbour 
at  ebb  tide,  where  he  knew  that  the  ship 
must  take  the  ground;  but  there  was 
held  to  be  a  stranding,  for  she  had 
entered  the  harbour  otherwise  than  in 
the  ordinary  course  of  navigation  on  that 
voyage. 

In  De  Mattos  v.  Saunders  (4)  a  vessel 
lav  on  a  bank  in  Penarth  Roads,  a  place 
where  vessels  usually  lay  at  anchor ;  but 
she  went  there  for  security,  having  lost 
her  anchor,  and  being  towed  there  for 
salvage  in  distress ;  and  there  was  held 
to  be  a  stranding.  In  Wells  v.  Hopwood 
(1)  the  ship  was  moored  at  a  spot  where 
it  was  intended  she  should  take  the 

r nd,  but  through  the  stretching  of 
rope  ahead  and  her  being  moved  by 
the  wind  blowing  from  the  east,  she 
settled  on  a  heap  of  rubbish  instead  of 
in  the  natural  bed  of  the  river ;  and  the 
majority  of  the  Court  held  it  to  be  a 
stranding.    Again,  in  Bishop  v.  Pentland 

(5)  ,  the  vessel  was  in  a  harbour  dry  at 
every  tide,  and  moored  to  the  spot  where 
ships  of  her  burthen  usually  lay,  and 
where  she  was  intended  to  be  placed; 
but  she  fell  over,  and  was  stove  in,  in 
consequence  of  the  accidental  breaking 
of  an  insufficient  rope ;  and  this  was  held 
to  be  a  stranding  by  accident,  for  she 
ceased  to  be  in  the  position  in  which 
ships  usually  were  in  that  port  in  the 
ordinary  course  of  navigation. 

The  oases  upon  which  the  counsel  for 
the  underwriters  chiefly  relied  in  sup- 
port of  his  contention  were  Eeame  v. 
Edmunds  (6),  Kingsford  v.  Marshall  (2), 
and  Magnus  v.  BuUemer  (7),  but  upon 
examination  they  are,  I  think,  plainly 
distinguishable.    In  Hearne  v.  Edmunds 

(6)  the  ship  took  the  ground  in  the 

(3)  1  E.  &  B.  456 ;  22  Law  J.  Sep.  Q.B.  118. 

(4)  Law  Rep.  7  CP.  571. 

(5)  7  B.  &  C.  219. 

(6)  1  B.  &  B.  388. 

(7)  11  Com.  B.  Rep.  876 ;  21  Law  J.  Rep.  OP. 
119. 
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ordinary  manner  in  going  up  Cork 
harbour,  the  bottom  of  which  was  proved 
on  the  trial  to  be  hard  and  stony — see 
Note  to  King s ford  v.  Marshall  (2) — and 
this  case  may  almost  properly  be  ranged 
with  Magnus  v.  Buttemer  (7).  Fletcher 
v.  Inglis  (8),  in  which  the  real  question 
was  not  whether  there  was  a  stranding 
or  not,  but  whether  there  was  a  loss  by 
perils  of  the  sea  or  not,  is  no  authority 
on  the  present  occasion.  The  case  of 
Kingsford  v.  Marshall  (2)  is  the  most  in 
favour  of  the  defendants  which  their 
counsel  was  able  to  cite.  In  that  case 
the  ship  took  the  ground  in  a  tidal  har- 
bour at  the  spot  it  was  intended  she 
should,  but  upon  a  hard  substance,  and 
it  was  contended  that  she  had  done  so  in 
consequence  of  the  accidental  breaking 
of  a  rope,  and  that  she  had,  therefore, 
been  stranded.  The  Judge  left  the  ques- 
tion to  the  jury  whether  the  taking  of 
the  ground  took  place  as  was  intended, 
merely  in  consequence  of  the  ebbing  of 
the  tide  in  the  ordinary  course  of  navi- 
gation, or  whether,  in  consequence  of  the 
breaking  of  the  rope,  the  snip  took  the 
ground,  not  in  the  place  where  it  was 
intended  she  should  settle  with  the 
ebbing  of  the  tide,  bat  in  some  other 
place,  in  which  case  there  would  be  a 
stranding.  The  jury  negatived  the  acci- 
dent, and  all  that  the  Court  said  was 
that  the  direction  was  right.  It  Beems 
to  me  that  that  decision  is  quite  con- 
sistent with  the  conclusion  to  which  I 
have  come,  namely,  that  the  White  Eagle 
in  the  present  case  was  stranded,  and 
that  the  plaintiff  is  entitled  to  recover  a 
sum  the  amount  of  which  is  to  be  ascer- 
tained elsewhere. 

The  defendants  appealed. 

Serschell  (Bremner  with  him)  (on  the 
13th  of  April,  1880),  for  the  defendants. 
— What  occurred  in  this  case  was  not 
a  "stranding,"  and  therefore  the  de- 
fendants are  protected  by  the  warranty 
in  the  policy.  If  a  vessel  takes  the 
ground  in  the  ordinary  course  of  naviga- 
tion, that  is  not  a  stranding ;  if  she  takes 
the  ground  where  she  ordinarily  would 
by  reason  of  lack  of  water,  then  it  is  not 

t  (8)  2  B.  $  Aid.  81$, 
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a  stranding,  even  though,  in  consequence 
of  the  ground  being  exceptionally  dange- 
rous, she  is  damaged — Hearne  v.  Edmunds 
(6).  The  case  of  Wells  v.  Hopwood  (1) 
is  distinguishable,  for  the  decision  there 
turns  on  the  point  that  the  rope  stretched, 
which  was  a  casualty  of  navigation,  and 
caused  the  vessel  to  take  the  ground 
where  it  was  not  intended  she  should. 
If  it  is  a  mere  case  of  navigating  a  tidal 
harbour,  where  from  time  to  time  there 
is  a  deficiency  of  water,  in  consequence 
of  which  the  vessel  takes  the  ground, 
there  is  no  stranding  —  Kingsford  v. 
Marshall  (2). 

The  decision  in  the  present  case  car- 
ries the  definition  of  stranding  further 
than  it  has  ever  been  carried  before,  for 
the  vessel  grounded  in  pursuing  the 
course  which  she  was  intended  to  pursue, 
and  this  is  clearly  not  a  stranding  within 
the  meaning  of  the  policy,  according  to 
the  authorities.  He  also  referred  to 
Magnus  v.  Buttemer  (7),  Fletcher  v.  Inglis 
(8),  Corcoran  v.  Qurney  (8),  and  Be 
Mattos  v.  Saunders  (4). 

[Brett,  L.  J. — In  Phillips  on  Insurance, 
vol.  ii.  cap.  xviii.  section  1,758  (pp.  443, 
444,  in  the  3rd  edition),  the  rule  is  thus 
stated: — "The  question  has  been  much 
discussed  whether  a  stranding  oomes 
within  the  memorandum  where  vessels 
usually  take  the  gronnd  at  low  tide  in 
the  ordinary  course  of  the  navigation; 
and  the  doctrine  adopted  on  this  subject 
is,  that  where  there  is  nothing  extra- 
ordinary in  the  stranding,  it  is  not  such 
within  the  memorandum."] 

/.  0.  Mathew  (Butt  with  him),  for  the 
plaintiff. — A  vessel  is  stranded  within  the 
meaning  of  the  policy  where  she  takes 
the  ground  accidentally,  that  is,  at  a  time 
and  in  a  manner  not  foreseen  or  intended 
— Bishop  v.  Pentland  (5).  In  the  present 
case  the  vessel  was  intended  to  take  the 
ground,  and  she  did  so  at  the  time  and 
in  the  manner  intended  on  the  earlier 
occasions,  but  on  the  occasion  when  the 
damage  occurred  she  took  the  ground 
both  before  it  was  intended  she  should 
do  so  and  in  a  different  manner.  The 
cases  most  relied  upon  for  the  defen- 
dants are  distinguishable.  In  Kingsford 
v.  Marshall  (2),  there  was  no  accident, 
but  the  vessel  suffered  from  her  own 
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weakness.  In  Hearne  v.  Edmunds  (6), 
this  was  also  the  case;  the  vessel  grounded 
in  the  ordinary  course  of  navigation. 
The  present  case  is  within  the  definition 
of  stranding  given  by  Tindal,  C.J.,  in 
Kingsford  v.  Marshall  (2). 
Herschell  replied. 

Brett,  L.J. — I  am  of  opinion  that  this 
judgment  ought  to  be  affirmed.  I  do 
not  think  it  necessary  or  advisable  to 
try  that  which  would  be  a  very  ambitious 
and  difficult  attempt,  that  is  to  make  an 
accurate  general  definition  of  "strand- 
ing." I  accept  the  definitions  given  by 
Lord  Tenterden  in  Wells  v.  Hopwood  (1) 
and  by  Tindal,  O.J.,  in  Kingsford  v.  Mar- 
shall (2).  Applying  the  definition  of 
Tindal,  G.J.,  to  other  cases,  I  do  not 
think  it  necessary  to  apply  exactly  the 
same  words  which  the  learned  Chief 
Justice  used  in  that  case  to  other  cases 
which  may  differ  on  the  facts.  The 
words  which  he  uses  are — "  Where  the 
taking  of  the  ground  does  not  happen 
solely  from  those  natural  causes  which 
are  necessarily  incident  to  the  ordinary 
course  of  the  navigation  in  which  the  ship 
is  engaged,  either  wholly  or  in  part,  bnt 
from  some  accidental  or  extraneous  cause." 
In  applying  this  definition  to  the  case 
now  under  consideration,  we  may  para- 
phrase it  by  saying  "  not  from  usual 
causes  ordinarily  incident,  but  from  an 
unusual  cause."  It  is  urged  that  there 
cannot  be  a  stranding  if  the  ship  takes 
the  ground  in  the  usual  and  ordinary 
course  of  the  voyage,  and  Mr.  Herschell's 
argument  would  make  this  mean  the 
usual  and  ordinary  track.  I  cannot 
think  course  means  track,  for  if  that 
were  so,  as  long  as  the  vessel  were  fol- 
lowing her  usual  and  ordinary  track, 
whatever  accident  were  to  happen,  how- 
ever unusual  it  might  be,  there  would  be 
no  stranding.  Mr.  Herschell  argued  that 
we  cannot  depend  on  the  knowledge  or 
intention  of  the  master.  Now  I  do  not 
depend  on  the  knowledge  or  intention  of 
the  master,  nor  on  the  actual  knowledge 
of  the  persons  who  make  the  contract,  as 
to  the  ordinary  state  of  the  harbour,  but 
on  the  knowledge  of  those  persons  who 
may  be  supposed  to  have  knowledge  on 
the  subject.  Where  by  reason  of  a  tem- 


porary state  of  circumstances,  however 
caused,  the  bottom  of  a  river  or  harbour 
is  in  an  unusual  condition,  and  the  ship 
comes  to  the  ground  in  a  different  place 
and  in  a  different  manner  from  what 
was  usual  or  intended,  that  is  a  stranding. 
If  that  is  true,  the  only  question  is  whe- 
ther the  bottom  of  the  harbour  is  in  a 
different  state  from  its  ordinary  state,  and 
so  the  vessel  oomes  to  the  ground  in  a 
different  manner  from  that  which  was 
usual  or  intended.  If,  to  the  knowledge 
of  people  who  knew  the  harbour,  steamers 
constantly  shifted  the  ground,  that  would 
be  the  ordinary  state  of  the  harbour,  for 
I  do  not  mean  to  say  that  in  order  that 
it  may  be  the  ordinary  state  of  the  har- 
bour the  bottom  must  necessarily  be  un- 
changed ; — so  if  there  were  a  stream 
which  at  times  when  it  brought  down 
much  water  altered  the  bottom  of  the 
harbour.  Here  the  evidence  shewed, 
and  the  Judge  was  justified  in  finding, 
that  this  was  not  the  ordinary  state  of 
the  harbour,  but  one  or  more  steamers 
had  taken  the  unusual  course  of  forcing 
their  way  through  the  ground  at  low 
water,  and  so  had  caused  a  slight  bank 
which  was  a  temporary  alteration  of  the 
condition  of  the  bottom  of  the  harbour. 
The  vessel  in  going  in  took  the  ground 
in  a  manner,  that  is,  in  a  position,  which 
she  would  not  have  adopted  if  the 
harbour  had  been  in  its  ordinary  con- 
dition. It  was  caused  by  a  temporary 
change  in  the  bottom  of  the  harbour. 
Therefore  I  am  of  opinion  that  there  was 
a  stranding,  and  that  the  judgment  is 
correct,  and  ought  to  be  affirmed. 

Cotton,  L.J. — I  am  of  the  same  opinion. 
On  the  question  of  fact  raised  it  is  con- 
tended that  this  was  the  usual  state  of 
the  harbour,  and  that  there  is  nothing  to 
shew  that  the  action  of  the  steamers  had 
not  altered  the  state  of  the  bottom  of 
the  harbour  so  as  to  make  this  its  ordinary 
condition.  I  cannot  come  to  that  con- 
clusion on  the  evidence,  for  I  think  that 
the  reasonable  conclusion  is  that  this  was 
an  unusual  state  of  the  harbour,  caused 
by  an  extraneous  or  accidental  cause. 
Then  the  case  oomes  within  the  definition 
of  stranding  given  by  Tindal,  C.J.,  in 
Kingsford  v.  Marshall  (2),  which  has 
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been  read  by  Lord  Justice  Brett. 
Then  it  is  urged  by  Mr.  Hersohell  that 
in  all  tidal  harbours  there  is  more  or  less 
water  at  different  times  and  in  different 
places  according  to  the  tides.  But  here 
the  water  at  this  particular  spot  was 
shallower,  not  by  reason  of  the  tide  not 
rising,  but  because  by  accidental  and 
extraneous  causes  the  bottom  was  raised 
and  there  was  a  bank  and  a  trench  on 
the  other  side  of  the  bank ;  this  was  an 
unnatural  alteration  of  the  condition  of 
the  bottom  of  the  harbour.  One  argu- 
ment used  is  that  there  can  be  no 
stranding  if  the  vessel  takes  the  ground 
in  the  ordinary  course  of  the  voyage, 
that  is  in  the  ordinary  track ;  but  I  do 
not  think  that  is  the  meaning  of  "course." 
My  opinion  is  that  if  the  grounding  re- 
sult from  some  extraneous  and  unusual 
cause  not  brought  about  in  the  manage- 
ment of  the  vessel  on  the  voyage,  this  is 
a  stranding,  and  therefore  there  was  a 
stranding  in  the  present  case,  and  the 
judgment  ought  to  be  affirmed. 

Thesigeb,  L.J. — If  upon  the  evidence 
in  this  case  it  had  appeared  that  the 
trench  and  bank  where  the  grounding 
took  place  had  been  due  to  the  ordinary 
shiftings  of  the  bed  of  the  harbour  arising 
either  from  natural  causes  or  from  arti- 
ficial causes  constantly  and  more  or  less 
regularly  acting,  the  case  would  not,  in 
my  opinion,  have  been  one  of  stranding, 
but  the  inference  drawn,  and  I  think 
properly  drawn,  by  Field,  J.,  from  the 
facts  proved,  was  that  the  trench  and 
bank  were  due  to  an  accidental  as  well 
as  artificial  cause  temporarily  and  re- 
cently arising,  and  that  the  bed  of  the 
harbour  was  not  in  its  usual  or  ordinary 
state  and  condition.  Under  suoh  circum- 
stances, and  upon  the  principles  laid 
down  by  Tindal,  C.J.,  and  other  Judges, 
it  appears  to  me  that  the  judgment  for 
the  plaintiff  was  right. 

Judgment  affirmed. 


Solicitors— Hollams,  Son  &  Coward,  for  plaintiff; 
Aahnrst,  Morrw,  Crisp  &  Co.,  for  defendant*. 
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Ship  and  Shipping — Marine  Insurance 
— Payment  by  Cargo  Owner  in  respect  of 
Bottomry  Bond — English  Policy  on  Foreign 
Ship — Loss  by  Perils  of  the  Sea. 

By  a  marine  policy  effected  in  England 
on  goods  in  a  French  ship  it  was  provided 
that  general  average  was  to  be  payable  as 
per  judicial  foreign  statement.  On  the 
voyage  the  master  zoos  obliged  to  take  up  a 
loan  secured  by  bond  on  ship  freight  and 
cargo,  in  order  to  effect  repairs  to  the  ship 
occasioned  by  a  collision  which  did  not 
damage  the  cargo.  The  ship  and  freight 
proving  insufficient  to  satisfy  the  bond,  the 
cargo  was  seized,  and  the  owner  obliged  to 
pay  the  deficiency  to  obtain  his  goods. 

On  action  by  the  owner  of  the  cargo  to 
recover  the  amount  so  paid  from  the  under- 
writers,— 

Held,  that  the  defendants  were  entitled 
to  judgment,  on  the  ground  that  according 
to  English  law  there  was  no  loss  by  perils 
of  the  sea,  and  as  the  policy  stipulated  for 
the  application  of  foreign  law  only  as  re- 
garded  general  average,  the  plaintiff  was 
not  at  liberty  to  construe  by  French  law  any 
other  portions  of  the  policy  so  as  to  constu 
tute  the  loss  a  loss  by  perils  of  the  sea. 

This  was  an  action  bv  the  owner  of 
cargo  on  a  policy  of  marine  insurance  on 
goods  shipped  in  a  French  ship.  The 

Elaintiff  was  an  English  merchant,  and 
e  effected  the  policy  in  England  with 
the  defendants,  English  underwriters. 
By  the  policy  general  average  was  to  be 
payable  as  per  judicial  foreign  state- 
ment. 

On  the  voyage  the  ship  was  damaged 
■  a  collision,  the  cargo  being  uninjured. 
ro  pay  for  the  necessary  repairs  the 
master  obtained  at  Gibraltar  a  loan  on 
bottomry  bonds  of  ship,  freight  and  cargo. 
To  satisfy  these  bonds  the  cargo  was 
seized,  and  the  plaintiff  to  obtain  his 
goods  had  to  pay  to  the  bondholder  the 
deficiency  after  the  realisation  of  the 
value  of  the  ship  and  freight.  On  action 
brought  to  recover  suoh  payment  from 
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the  underwriters,  the  facte  were  brought 
before  the  Court  in  the  form  of  a  special 
case. 

Oohen,  for  the  plaintiff. — The  question 
is  whether  the  owner  of  the  cargo,  who 
has  been  obliged  to  pay  the  bottomry 
bonds  in  order  to  have  his  goods,  can  re- 
cover against  the  underwriters,  it  being 
remembered  that  the  necessity  imposed 
on  the  master  of  giving  the  bond  arose 
from  a  collision  at  sea. 

It  is  contended  that  he  can;  first, 
because  it  is  a  loss  by  perils  of  the  sea. 
The  case  of  Dent  v.  Smith  (1)  shews  that 
where  by  the  immediate  consequence  of 
the  accident  at  sea  the  cargo  gets  into  the 
hands  of  the  foreign  authorities  and  is 
dealt  with  by  foreign  law,  the  money 
which  a  cargo  owner  has  to  pay  to  release 
it  may  be  recovered  as  a  loss  by  perils  of 
the  sea. 

[Lush,  J. — Your  argument  really  makes 
the  underwriters  liable  for  the  deficiency 
in  value  of  the  ship.] 

The  expenses  were  really  necessary  for 
the  repairs  and  so  for  completing  the 
adventure.  The  perils  of  the  sea  put  the 
adventure  in  jeopardy,  and  the  master 
was  compelled  to  hypothecate  ship  and 
cargo.  Therefore  the  hypothecation  was 
caused  by  perils  of  the  sea.  It  is  not 
necessary  that  the  goods  should  be  them- 
selves  actually  damaged — Bodoconachi  v. 
EUiott  (2). 

[Lush,  J. — Suppose  the  master  had 
sold  goods  to  pay  for  the  repairs,  would 
you  contend  that  that  was  a  loss  by 
perils  of  the  sea  ?] 

Certainly  I  should.  It  is  just  as  if  the 
cargo  had  got  into  the  hands  of  salvors 
and  came  in  burdened  by  salvage.  Jetti- 
son is  the  act  of  the  master,  and  so  is 
salvage,  and  the  hypothecation  of  the 
goods  is  an  exactly  similar  act. 

Then  by  French  law  the  shipowner  can 
abandon  ship  and  freight  to  the  bond- 
holders and  relieve  himself  of  liability, 
and  this  policy  must  be  construed  ac- 
cording to  French  law,  which  would  in 
this  way  treat  the  money  paid  to  the 

(1)  88  Law  J.  Rep.  Q.B.  144;  Law  Rep.  4 
Q.B.  414. 

(2)  43  Law  J.  Rep.  OP.  266;  Law  Rep.  9 
CP.  618. 


bondholder  to  release  the  goods  as  a  loss 
by  perils  of  the  sea,  this  being  a  French 
ship — Lloyd  v.  Quibert  (3).  He  then 
cited  the  Code  de  Commerce,  the  German 
Code,  Pardessus,  and  other  authorities 
on  foreign  law  which  became  immaterial 
in  the  view  taken  by  the  Court. 

English  Harrison  (Watkin  Wi&am 
with  him),  for  the  defendants.— The 
policy  must  be  construed  according  to 
English  law.  The  plaintiff  and  defen- 
dants are  English,  and  the  policy  waa 
made  in  England ;  the  fact  of  the  ship 
being  French  will  not  alter  the  rule  of 
construction,  and  foreign  law  is  only  ap- 
plicable in  reference  to  the  particular 
stipulation  introduced,  namely,  as  to 
general  average.  But  this  is  not  a  gene- 
ral average  loss.  And  by  English  law 
it  is  contended  that  it  is  equally  clear  that 
it  is  not  a  loss  by  perils  of  the  sea.  The 
loss  arose  entirely  from  the  inability  of 
the  master  to  get  credit  at  Gibraltar,  the 
port  where  the  vessel  put  in  for  repairs. 

Powell  v.  Gudgeon  (4)  is  a  distinct  au- 
thority that  this  is  a  loss  for  which  the 
shipowner,  not  the  underwriter,  is  re- 
sponsible. He  cited  also  Sarquy  v.  Hob- 
son  (5)  and  Harris  v.  Scaramanga  (6). 

Our,  adv.  trnli. 

The  judgment  of  the  Court  (7)  was 
(on  March  18,  1880)  delivered  by 

Lush,  J. — This  is  an  action  on  a  marine 
policy  on  goods,  on  a  voyage  from  Lagos 
to  Marseilles,  in  a  French  ship.  By  the 
terms  of  the  policy,  general  average  was 
to  be  payable  as  per  judicial  foreign 
statement. 

The  ship  having  come  into  oollision 
with  another  ship,  put  into  Gibraltar  for 
repairs.  The  cargo  was  undamaged. 
The  master,  not  having  funds  enough  to 
do  the  necessary  repairs,  took  up  a  loan 
on  bottomry  upon  ship,  freight  and 
cargo. 

(3)  36  Law  J.  Rep.  Q.B.  74 ;  Law  Rep.  1 
Q.B.  116. 

(4)  6  M.  &  8.  431. 

(6)  2B.  &C.7;  4Bing.  181. 

(6)  41  Law  J.  Rep.  CP.  170 ;  Law  Rep.  7 
CP.  481.  See  also  Hendricks  v.  TJu  Australasia* 
Insurance  Company,  48  Law  J,  Rep.  C J?.  188 ; 
Law  Rep.  9  CP.  460. 

(7)  Oockburn,  C.J. ;  Mellor,  J.;  and  Lnih,  J. 
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On  arrival  at  Marseilles,  tbe  bond- 
holder took  proceedings  to  enforce  his 
rights  against  ship,  freight  and  cargo, 
and  ship  and  freight  proving  insufficient 
to  satisfy  the  bond,  the  plaintiff  had  to 
pay  the  deficiency  in  order  to  release  his 
goods.  A  judicial  average  statement 
was  made  out  at  Marseilles,  which,  how- 
ever, did  not  comprise  the  sum  paid  to 
the  bondholder,  as  the  payment  had  not 
then  been  made.  The  defendants  paid 
into  Court  a  sum  sufficient  to  satisfy  the 
claim  for  the  particular  charges  and  ex- 
penses and  general  average  under  the 
adjustment,  and  the  only  question  sub- 
mitted to  us  is,  whether  the  amount  paid 
to  release  the  goods  is  recoverable  under 
the  policy. 

On  the  argument,  Mr.  Cohen,  who  ap- 
peared for  the  plaintiff,  feeling  that  he 
could  not  maintain  the  claim  as  general 
average,  contended  that  this  was  under 
the  particular  circumstances  a  loss  by 
perils  of  the  sea,  the  circumstances  relied 
on  being  that  the  French  law  entitled 
the  owner  of  the  vessel  in  question  to 
abandon  ship  and  freight  to  the  bond- 
holder, and  thus  to  release  himself  from 
farther  liability,  the  French  law,  as  he 
contended,  differing  in  this  respect  from 
English  law.  Whether  this  contention 
is  well-founded  or  not,  is  not  in  our 
opinion  material,  for,  supposing  it  to  be 
so,  it  does  not  make  the  loss  a  loss  by 
perils  of  the  sea.  The  proximate  cause 
of  tbe  loss,  to  which  alone  our  law  has 
regard,  was  the  inability  of  the  agent  of 
the  shipowner  to  pay  off  the  charge  which 
he  had,  for  want  of  funds  at  Gibraltar, 
created  on  the  cargo.  The  goods  sus- 
tained no  sea  damage. 

It  was  further  contended,  on  behalf  of 
the  plaintiff,  that  as  the  policy  was  upon 
goods  in  a  French  ship,  it  must  be  con- 
strued as  if  it  had  been  a  French  policy, 
and  that  under  such  a  policy  the  loss 
would  have  been  deemed  a  loss  by  perils 
of  the  sea. 

Whether  a  French  policy  would  have 
been  so  construed  is  again  immaterial.  It 
is,  no  doubt,  competent  to  an  underwriter 
on  an  English  policy  to  stipulate,  if  he 
thinks  fit,  that  such  policy  shall  be  con- 
strued and  applied,  in  whole  or  in  part, 
according  to  the  law  of  any  foreign  state, 
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as  if  it  had  been  made  in  and  by  a  sub- 
ject of  the  foreign  state,  and  the  policy 
in  question  does  so  stipulate  as  regards 
general  average,  but,  except  when  it  is 
so  stipulated,  the  policy  must  be  con- 
strued according  to  our  law,  and  without 
regard  to  the  nationality  of  the  vessel. 

Our  judgment  is  therefore  for  the  de- 
fendants. 

Judgment  for  defendants. 


Solicitors — Gregory,  Rowcliffes  &  Co.,  for  plain- 
tiff; Parker  &  Co.,  for  defendants. 

[IN  THE  COMMON  PLEAS  DIVISION.] 


HAMLYN  V.  BETTELET. 


1880.  1 

March  17.  / 

BUI  of  Sale — Statement  of  Consideration 
—Bills  of  Sale  Act,  1878  (41  8f  42  Vict.  c. 
31),  *.  8. 

A  bill  of  sale  recited  that  the  grantor, 
having  two  executions  on  his  premises,  and 
being  unable  to  carry  on  his  business  by 
reason  thereof,  had  applied  to  the  grantee  to 
lend  him  182Z.  3«.  to  enable  him  to  pay  out 
such  executions,  and  that  the  grantee  had 
agreed  to  this ;  and  it  then  stated  that  in 
pursuance  of  the  said  agreement,  and  in 
consideration  of  the  said  sum  of  182Z.  3s. 
then  paid,  the  grantor  assigned  the  goods 
therein  mentioned  to  the  grantee.  The  evi- 
dence was  that  the  182Z.  3«.  was  in  fact  paid 
by  the  grantee,  but  that  part  of  it  only  was 
given  to  pay  off  an  execution,  that  part  was 
given  to  an  execution  creditor,  part  to  the 
grantor' 8  solicitor  for  costs  and  money  lent, 
and  the  residue  to  the  grantor  himself;  but 
that  ail  these  were  so  paid  with  the  know- 
ledge and  sanction  of  the  grantor : — 

Held,  that  the  biU  of  sale  truly  set  forth 
the  consideration  for  which  it  was  given  so 
as  to  satisfy  the  requirements  of  section  8 
of  the  Bills  of  Sale  Act,  1878  (41  42 
Vict.  c.  31). 

Interpleader  issue  whether  certain 
stock-in-trade,  furniture  and  effects  seized 
in  execution  by  the  sheriff  of  Essex  were 
at  the  time  of  such  seizure  tbe  property 
of  the  plaintiff  as  against  the  defendant. 
3  0 
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ffamlyn  v.  Betteley,  CP. 

The  defendant  was  the  execution  credi- 
tor of  one  Thomas  Woodcock  Warner, 
and  under  his  execution  the  goods  in 
question  had  been  bo  seized.  They  had 
been  previously  assigned  under  a  bill  of 
sale  by  the  said  T.  W.  Warner  to  the 
plaintiff;  and  at  the  trial  of  the  inter- 
pleader issue  before  Denman,  J.,  at  the 
last  Chelmsford  Assizes,  the  point  was 
raised  whether  such  bill  of  sale  set  forth 
the  consideration  for  which  it  was  given 
so  as  to  satisfy  in  that  respect  section  8 
of  the  Bills  of  Sale  Act,  1878  (41  &  42 
Vict.  c.  31)  (1).  The  bill  of  sale  stated 
that  it  was  made  on  the  23rd  of  October, 
1879,  between  Thomas  Woodcock  Warner, 
of,  &c.,  thereinafter  called  the  mortgagor, 
of  the  one  part,  and  Lesoufe  Hamlyn,  of, 
Ac.,  thereinafter  called  the  mortgagee,  of 
the  other  part ;  and  it  then  proceeded  as 
follows : — "  Whereas  the  said  mortgagor, 
having  two  executions  upon  his  premises, 
situate  in  High  Street,  Great  Dunmow 
aforesaid,  and  being  unable  to  carry  on 
his  business  by  reason  thereof,  hath  ap- 
plied to  and  requested  the  said  mortgagee 
to  advance  and  lend  him  the  snm  of 
1822.  3*.  to  enable  him  to  pay  out  suoh 
executions  and  to  carry  on  his  said  busi- 
ness, which  the  said  mortgagee  hath 
agreed  to  do  on  having  the  assignment  or 
other  assurance  hereinafter  contained. 
Now  this  indenture  witnesseth  that  in 
pursuance  of  the  said  agreement  and  in 
consideration  of  the  said  sum  of  182Z.  8*. 
now  paid,"  &c.  There  then  followed  an 
assignment  to  the  plaintiff  in  the  usual 
way  of  the  property  the  subject  of  this 
interpleader  issue. 

There  was  indorsed  on  the  bill  of  sale 
a  receipt  by  the  said  T.  W.  Warner  ex- 
pressing that  he  had  received  "  the  sum 
of  182Z.  3s.,  being  the  consideration  money 
within  expressed." 

It  was  proved  at  the  trial  by  the  plain- 
tiff that  he  paid  the  said  sum  of  1821  3*. 
in  the  following  manner :  he  gave  one  J. 

(1)  Section  8  of  41  &  42  Vict.  c.  31,  enacts  that 
"  Every  bill  of  sale  to  which  this  Act  applies  shall 
be  duly  attested,  and  shall  be  registered  under 
this  Act  within  seven  days  after  the  making  or 
giving  thereof,  and  shall  set  forth  the  considera- 
tion for  which  such  bill  of  sale  was  given  ;  other- 
wise such  bill  of  sale,"  as  against  the  persons 
therein  mentioned,  shall  be  deemed  fraudulent  and 
Toid. 


Jeffery,  a  sheriff's  officer,  a  cheque  for 
82.  3a.  3d,  to  pay  out  an  execution  against 
the  goods  of  the  said  T.  W.  Warner;  he 
gave  another  cheque  for  103Z.  17s.  hi.  to 
a  Miss  Oman,  who  had  been  an  execution 
creditor,  in  discharge  of  her  claim  against 
the  said  T.  W.  Warner ;  he  gave  a  cheque 
for  251.  0*.  9d.  to  Mr.  John  Evans,  who 
attested  the  bill,  for  his  claim  against  the 
said  T.  W.  Warner  for  money  lent  and 
for  costs  as  his  solicitor ;  and  he  gave  a 
cheque  for  the  residue,  namely,  457.  Is.  7<£, 
to  the  said  T.  W.  Warner.  All  these 
cheques  were  so  drawn  and  given  with 
the  approval  of  the  said  T.  W.  Warner, 
and  they  were  all  duly  honoured. 

The  learned  Judge  was  of  opinion  that 
the  consideration  was  not  duly  set  forth 
in  the  bill  of  sale,  and  he  therefore  directed 
the  jury  to  find  a  verdict  for  the  defen- 
dant. A  rule  nisi  was  afterwards  obtained 
for  a  new  trial  on  the  ground  of  misdireo- 
tion  in  this  respect,  and  against  such 
rule 

/.  O.  Witt  now  shewed  cause.— The  Act 
requires  the  bill  of  sale  to  set  forth  the 
consideration,  which  means  the  true  con- 
sideration, for  which  it  was  given. 

[Grove,  J. — The  consideration  in  the 
present  case  is  what  the  grantee  paid,  and 
is  not  that  stated  ?  The  object  of  the  Act 
was  to  prevent  fictitious  sums  being 
stated,  and  to  let  persons  know  what  was 
the  amount  which  was  really  advanced. 
It  is  true  that  the  consideration  may  not 
always  be  money,  but  it  must  be  what 
moves  from  the  grantee  to  the  grantor, 
and  that  must  be  stated.] 

There  is  stated  in  this  bill  of  sale  more 
perhaps  than  was  necessary,  but  the  ob- 
ject for  which  the  advance  was  to  be  made 
is  stated,  and  being  not  truly  stated  it  is 
misleading. 

[Grove,  J. — That  may  be  a  ground  for 
fraud,  but  how  is  it  within  the  meaning 
of  this  enactment  ?  What  a  grantor  may 
do  with  the  money  which  is  to  be  paid  by 
the  grantee  is  no  part  of  the  consideration 
for  the  grant.] 

Suppose  the  deed  had  stated  that  it  was 
made  in  consideration  of  182i  3#.  now 
advanced  by  the  grantee  to  pay  off  cer- 
tain  executions,  would  not  such  statement 
have  formed  part  of  the  consideration  ? 
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[Grove,  J. — Not  to  my  mind.] 
[Dknman,  J. — Part  of  the  money  was 
paid  to  Evans,  and  looking  at  the  relation 
between  him  and  the  grantor  as  that  of 
solicitor  and  client  I  thought  at  the  trial 
that  this  was  important,  and  that  it  was 
not  correctly  set  forth  in  the  bill  of  sale.] 
What  is  set  forth  is  a  misdescription 
and  misleading. 

Ed/ward  PoUock,  in  support  of  the  rule. 
— The  plaintiff  acted  bona  fide,  and  there 
is  no  suggestion  of  fraud.  The  conside- 
ration was  the  sum  of  182Z.  3s.,  and  that 
sum  in  fact  was  paid  by  the  plaintiff,  and 
it  did  not  matter  to  him  what  was  done 
with  this  money  by  Warner,  or  whether 
it  was  all  paid  to  him  direct  or  to  different 
persons  on  his  behalf.  In  Leake  on  Con- 
tracts, page  611,  it  is  stated  that  "the 
matter  of  the  consideration  required  to 
support  a  promise  is  defined  as  consisting 
of  *  any  act  of  the  plaintiff  from  which 
the  defendant  or  a  stranger  derives  a 
benefit  or  advantage,  or  any  labour,  de- 
triment or  inconvenience  sustained  by  the 
plaintiff,  however  small  the  detriment  or 
inconvenience  may  be,  if  such  act  is  per- 
formed or  inconvenience  suffered  by  the 
plaintiff  with  the  consent,  express  or  im- 
plied, of  the  defendant,  or,  in  the  language 
of  pleading,  at  the  special  instance  and 
request  of  the  defendant ; '  "  citing  for 
this  per  Tindal,  C.J.,  in  Laythoarp  v. 
Bryant  (2).  In  Hutton  v.  Orutwell  (3), 
Mrs.  Yandall,  a  trader,  being  indebted  to 
Lansdell  in  200Z.,  agreed  with  the  defen- 
dant that  on  the  defendant  paying  the 
2001.  to  Lansdell  she,  Yandall,  would 
assign  by  bill  of  sale  all  her  effects  to  the 
defendant ;  and  it  was  held  that  this  was 
a  good  consideration  as  against  creditors. 
"  We  think,"  said  Lord  Campbell,  C.J., 
in  delivering  the  judgment  of  the  Court, 
"  it  cannot  be  impeached  by  the  circum- 
stance of  the  money  being  paid  directly 
the  defendant  to  Lansdell,  the  creditor 
Mrs.  Yandall ;  for  it  was  in  truth  an 
advance  to  her  to  enable  her  to  satisfy  a 
pressing  demand,  and  the  defendant  was 
her  agent  in  making  the  payment  in  the 
same  manner  as  if  the  money  had  re- 
mained some  time  in  her  actual  posses- 
sion." 

(2)  8  8c  260. 

(3)  1  E.  &  B.  15  ;  22  Law  J.  Rep.  QJ3.  78. 


Denman,  J. — I  think  I  was  wrong  in 
ruling  at  the  trial  that  the  consideration 
was  not  truly  stated.  If  there  had  been 
a  wilful  misdescription  as  to  the  object  of 
the  advance,  I  do  not  say  that  there  would 
have  been  here  a  proper  setting  forth  of 
the  consideration ;  but  the  evidence  does 
not  go  to  that  extent,  and  the  mere  fact 
that  there  was  an  arrangement  that  Evans, 
the  solicitor,  should  receive  part  of  the 
money  would  not  prevent  the  statement 
of  the  consideration  from  being  true. 

Grove,  J. — The  real  consideration  for 
this  bill  of  sale  was  the  182Z.  3s.  which 
passed  from  the  grantee  to  the  grantor. 
There  is  a  statement  in  the  deed  that  this 
sum  was  advanoed  to  enable  the  grantor 
to  pay  out  certain  executions  and  to  enable 
him  to  carry  on  his  business,  and  there 
was  no  evidence  that  in  this  respect  the 
statement  in  point  of  fact  was  untrue. 
But  then  it  is  said  that  the  money  did  not 
pass  to  the  grantor  direct,  and  that  part 
of  it  was  paid  to  his  solicitor.  In  strict 
law  payment  to  another  at  his  request  is 
the  same  as  payment  to  him  or  for  his  use, 
and  there  is  therefore  nothing  in  this  ob- 
jection. If,  however^what  is  a  misstate- 
ment is  so  mixed  up  with  the  consideration 
as  to  give  another  effect  and  meaning  to 
the  statement  of  consideration  to  what  it 
really  is,  there  might  be  an  improper  set- 
ting forth  of  the  consideration.  But  that 
is  not  the  case  here,  and  for  the  reasons 
already  given  I  think  the  rule  for  a  new 
trial  must  be  made  absolute. 

Bide  absolute. 


Solicitors— J.  Evans,  for  plaintiff ;  S.  Betteley  & 
Co.,  for  defendant. 
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[IN  THE  COUET  OF  APPEAL.] 

(Appeal  from  the  Queen's  Bench  Division.) 

1880.  1 
May  8, 9, 16./ 


BURNS  V.  NOWHLL.* 


Pacific  Islanders  Protection — Kidnap- 
ping Act,  1872  (35  36  Vict.  c.  19),  sec 
Hons  3,  6,  9,  16,  18,  20— Offence  against 
the  Act— Seizure  of  Vessel — Reasonable 
Suspicion  that  Offence  is  being  committed. 

By  the  Kidnapping  Act,  1872,  it  is  un- 
lawful for  a  British  vessel  to  carry  native 
labourers,  not  part  of  the  crew,  without 
a  license,  or  to  ship  natives  without  their 
consent,  and  naval  officers  may  seize  "  any 
British  vessel  which  shall  upon  reasonable 
grounds  be  suspected  of  being  employed  in 
tlie  commission  of"  the  above  offences. 

Plaintiff's  vessel  started  on  a  trading  ex- 
pedition in  1871.  Natives  were  shipped, 
with  their  consent,  but  under  circumstances 
which  the  Oourt  held  not  to  constitute  them 
part  of  the  crew.  During  the  voyage  the 
Act  was  passed,  and  the  captain  did  not 
hear  of  it  until  he  was  returning  to  land 
the  natives. 

Defendant,  a  naval  officer,  finding  the 
natives  on  board,  seized  the  vessel. 

In  an  action  for  suck  seizure  the  jury, 
being  asked  whether  defendant  had  reason- 
able cause  for  thinking  that  the  vessel  was 
employed  in  breaking  the  Act,  found  a  ver- 
dict for  defendant : — 

Held,  affirming  the  judgment  of  the 
Queen's  Bench  Division,  that  there  was  no 
misdirection,  and  defendant  was  not  liable. 

Held  also,  that  the  carrying  of  the  na- 
tives, having  been  commenced  before  the  Act 
was  passed,  was  not  an  offence  against  the 
Act. 

Appeal  from  the  Queen's  Bench  Divi- 
sion. This  action  was  brought  to  reco- 
ver damages  for  the  seizure  and  deten- 
tion of  the  plaintiff's  schooner  Aurora  by 
the  defendant,  a  lieutenant  in  the  navy, 
who  was  in  command  of  Her  Majesty's 
ship  Sandfly. 

The  Aurora  started  from  Sydney,  in 
the  year  1871,  under  the  command  of 
Captain  Bennett,  on  a  trading  and  fish- 
ing expedition  among  the  South  Sea 

*  Coram  Bramwell,  LJ.;  Baggallay,  L.J.; 
and  Thesiger,  L.J. 


Islands.  At  Sim  bo,  in  the  Solomon 
Islands,  and  at  some  other  places  in  the 
same  group,  Captain  Bennett  shipped 
certain  natives,  who  were  employed 
during  the  voyage,  partly  in  working 
the  vessel,  and  partly  on  shore  in  trading, 
and  partly  in  fiwhing  and  diving.  These 
natives  did  not  sign  articles,  but  they 
were  shipped  with  their  own  consent, 
and  Captain  Bennett  agreed  to  take  them 
back  at  the  end  of  their  service  to  the 
islands  from  which  they  had  embarked. 
While  the  Aurora  was  absent  on  this 
voyage,  the  Kidnapping  Act,  1872  (35  & 
36  Vict  c  19)  (1)  was  passed,  and  was  pro- 

(1)  The  following  are  the  material  provisions 
of  the  Kidnapping  Act.  1872  (35  &  36  Vict.c. 
19):- 

Preamble.  —  "Whereas  criminal  outrages  by 
British  subjects  upon  natives  of  islands  in  the 
Pacific  Ocean,  not  being  in  Her  Majesty's  domi- 
nions, nor  within  the  jurisdiction  of  any  civilised 
power,  have  of  late  much  prevailed  and  increased, 
and  it  is  expedient  to  mace  farther  provision  for 
the  prevention  and  punishment  of  such  outrages." 

Section  3. — "  It  shall  not  be  lawful  for  any 
British  vessel  to  carry  native  labourers  of  the 
said  islands,  not  being  part  of  the  crew  of  such 
vessel,  unless  the  master  thereof  shall,  with 
one  sufficient  surety,  to  be  approved  by  the 
governor  of  one  of  the  said  Australasian  colonies, 
or  by  a  British  consular  officer  appointed  by 
Her  Majesty  to  reside  in  any  of  the  said  islands, 
or  by  any  person  appointed  by  either  of  those 
officers,  have  entered  into  a  joint  and  several 
bond  in  the  sum  of  five  hundred  pounds  to  Her 
Majesty,  her  heirs  and  successors,  in  the  form 
contained  in  Schedule  (A)  to  this  Act  annexed,  or 
in  such  other  form  as  shall  be  prescribed  by  the 
legislature  of  any  of  the  Australasian  colonies  in 
respect  of  vessels  sailing  from  the  ports  of  such 
colony,  nor  unless  he  shall  have  received  a  license 
in  the  form  contained  in  Schedule  (B)  to  this 
Act  annexed  from  any  such  governor  or  British 
consular  officer." 

Section  6. —"All  the  provisions  of  this  Act 
with  respect  to  the  detention,  seizure,  bringing  in 
for  adjudication  before  any  Vice- Admiralty  Court, 
trial,  condemnation,  or  restoration,  of  vessels  sus- 
pected of  being  employed  in  the  commission .of 
any  of  the  offences  enumerated  in  the  9th  section 
of  this  Act,  shall,  mutatis  mutandis,  apply  to  any 
British  vessel  which  shall  be  found  carrying  such 
native  labourers  without  a  license,  or  in  contra- 
vention of  the  terms  of  any  license  which  may 
have  been  granted  to  the  master  thereof."  _ 

Section  9. — "  If  a  British  subject  commits  any 
of  the  following  offences,  that  is  to  say  (1),  de- 
coys a  native  of  any  of  the  aforesaid  islands  for  the 
purpose  of  importing  or  removing  such  na*iv* 
into  any  island  or  place  other  than  that  in 
which  he  was  at  the  time  of  the  commission  of 
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claimed,  and  came  into  force  in  tb©  Austra- 
lian colonies.  Captain  Bennett  did  not  hear 

such  offence ;  or  carries  away,  confines  or  de- 
tains any  such  native  for  the  purpose  afore- 
said, without  his  consent,  proof  of  which  consent 
shall  lie  on  the  party  accused;  (2)  ships,  em- 
barks, receives,  detains  or  confines,  or  assists  in 
shipping,  embarking,  receiving,  detaining  or 
confining,  for  the  purpose  aforesaid,  a  na- 
tive of  any  of  the  aforesaid  islands  on  board 
any  vessel,  either  on  the  high  seas  or  elsewhere, 
without  the  consent  of  such  native,  proof  of 
which  consent  shall  lie  on  the  party  accused; 
...  he  shall  for  each  offence  be  guilty  of 
felony   .  . 

Section  16. — "Any  British  vessel  which  shall 
upon  reasonable  grounds  be  suspected  (1)  of 
being  employed  in  the  commission  of  any  of  the 
offences  enumerated  in  the  9th  section  of  this 
Act  .  .  .  may  be  detained,  seized  and  brought 
in  for  adjudication  upon  the  charge  of  being  or 
having  been  so  employed  or  fitted  out  as  afore- 
said before  any  Vice- Admiralty  Court  in  any  of 
Her  Majesty's  dominions,  by  any  of  the  following 
officers,  that  is  to  say  .  .  .  (3)  -any  commis- 
sioned officer  on  full  pay  in  the  naval  service  of 
the  Crown,  subject  nevertheless  to  any  special 
or  general  instructions  from  the  Admiralty  or 
his  superior  officer   .   .  ." 

Section  18.—"  The  Vice-Admiralty  Court  be- 
fore which  any  vessel  is  so  brought  for  adjudica- 
tion shall  have  full  power  and  authority  to  take 
cognisance  of,  and  try  the  charge  upon  which 
such  vessel  is  brought  in,  and  may  on  proof 
thereof  condemn*  the  vessel  and  cargo,  or  either, 
as  the  case  may  be,  as  forfeited  to  Her  Majesty, 
or  may  order  such  vessel  and  cargo,  or  either  of 
them,  to  be  restored,  with  or  without  costs  and 
damages,  as  to  the  Court  shall  seem  fit   .    .  ." 

Section  20. — "Subject  to  the  provisions  of  this 
Acs,  providing  for  the  award  of  damages  in  cer- 
tain cases  in  respect  of  the  seizure  or  detention 
of  a  vessel  by  the  Vice-Admiralty  Court,  no  da- 
mages shall  be  payable,  and  no  officer  or  local 
authority  shall  be  responsible,  either  civilly  or 
criminally,  in  respect  of  the  seizure  or  detention 
of  any  vessel  in  pursuance  of  this  Act.'* 

Section  21. — "  This  Act  shall  be  proclaimed  in 
the  several  Australasian  colonies  by  the  respec- 
tive governors  thereof,  within  six  weeks  after  a 
copy  of  such  Act  shall  have  been  received  by  such 
governors  respectively,  and  shall  take  effect  in 
the  several  colonies  from  the  day  of  such  proclama- 
tion.'* 

The  above  sections  are  amended  in  several  re- 
spects by  38  &  39  Vict,  c  61  which  (by  s.  11) 
repeals  s.  18  of  35  &  86  Vict.  c.  19,  but  without 
prejudice  to  anything  done,  or  any  right  or  liabi- 
lity accrued,  or  any  legal  proceedings  commenced, 
under  that  section. 

The  only  section  of  38  &  39  Vict.  c.  61  which 
is  material  to  this  report  is  s.  2,  which,  after 
reciting  86  &  36  Vkt.  c  19.  s.  8,  proceeds  as  fol- 
lows:—  "And  whereas  such  license  does  not 
authorise  the  carrying  in  any  British  vessel  of 


of  the  Act  until  August,  1873,  when  he 
was  told  of  its  having  come  into  force 
by  the  captain  of  a  vessel  which  he  met 
with  ou  his  return  voyage.  The  Aurora 
then  proceeded  on  her  return  voyage, 
and  when  off  Simbo  she  fell  in  with  the 
Sandfly,  which  was  commanded  by  the 
defendant,  who,  finding  the  natives  who 
had  been  shipped  at  Simbo  still  on  board, 
seized  the  Aurora  and  her  cargo,  on  the 
ground  that  she  was  engaged  in  the  com- 
mission of  an  offence  against  the  Kid- 
napping Act.  The  Aurora  was  taken  into 
Cleveland  Bay,  which  is  in  the  jurisdic- 
tion of  the  Brisbane  Court  of  Queens- 
land, and  part  of  the  cargo  was  trans- 
shipped and  taken  to  Sydney.  Proceed- 
ings  were  instituted  in  the  Vice- Admiralty 
Court  of  Sydney,  but  the  suit  was  dis- 
missed on  the  ground  that  the  Court  had 
no  jurisdiction. 

At  the  trial,  Lord  Coleridge,  C.J.,  left 
it  to  the  jury  whether  at  the  time  of  the 
seizure  or  detention  the  defendant  bad 
reasonable  cause  for  thinking  that  the 
Aurora  was  employed  in  breaking  the  Act 
of  Parliament. 

The  jury  found  a  verdict  for  the  de- 
fendant. 

A  rule  for  a  new  trial  on  the  ground  of 
misdirection  was  discharged  by  Cockburn, 
C.J.,  and  Lush,  J.,  and  the  plaintiff  now 
appealed  from  their  decision. 

A.  Wills  and  Edun/n  Jones  (on  March 
8  &  9),  for  the  plaintiff. — There  was  a 
misdirection  in  this  case,  in  not  leaving 
to  the  jury  the  question  whether,  as  a 
matter  of  fact,  these  natives  who  were 
being  carried  on  board  the  Aurora  formed 
part  of  the  crew  of  the  vessel,  for  if  they 
were  part  of  the  crew  there  could  not 
possibly  be  any  offence  against  section  3 
of  the  Kidnapping  Act,  1872  (35  &  36 
Vict.  c.  19).   There  is  no  definition  of 

the  said  native  labourers  for  the  purpose  of  car- 
rying on  any  fishery,  industry  or  occupation  in 
connection  with  the  said  vessel,  and  it  is  expe- 
dient to  authorise  the  same  ;  be  it  therefore  en- 
acted as  follows : — The  license  mentioned  in  sec- 
tions 3  and  5  of  the  principal  Act  may  authorise 
a  British  vessel  to  carry  native  labourers  in  such 
vessel,  for  the  purpose  of  carrying  on  any  fishery, 
industry  or  occupation  in  connection  with  the 
said  vessel  ..."  (The  section  contains  fur- 
ther provisions  altering  the  forms  of  the  license 
and  bond  contained  in  the  Act  of  1872). 


Digitized  by 


Google 


470 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


[N.  8. 


Buma  v.  Novell  (App.),  Q.B. 

"  crew  "  in  the  Act,  bat  the  word  onght 
to  be  construed  as  including  every  person 
employed  on  board  a  vessel,  ana  this  is 
the  sense  in  which  it  is  used  throughout 
the  Merchant  Shipping  Aot,  1854  (17  &18 
Vict.  c.  104)  ;  see  especially  section  149. 
The  defendant  misinterpreted  the  word 
"  crew  "  in  the  Act ;  this  was  a  mistake 
of  law,  and  he  cannot  be  protected  from 
the  consequences.  The  evidence  shews 
that  the  natives  were  shipped  and  re- 
mained on  board  with  their  own  consent, 
and  therefore  it  is  clear  that  no  offence 
was  committed  against  section  9.  The 
word  "  carry "  in  section  3  most  mean 
some  originally  wrongful  taking,  and  here 
the  natives  were  taken  on  board  before 
the  Aot  came  into  operation.  In  order  to 
be  free  from  liability  it  is  not  enough  for 
the  defendant  to  have  had  a  reasonable 
suspicion  that  some  offence  was  being 
committed.  The  protection  given  by  the 
Act  applies  only  where  the  person  claim- 
ing that  protection  honestly  believes  in 
the  existence  of  facts,  which,  if  they  had 
really  existed,  would  have  justified  what 
he  did — Roberts  v.  Orchard  (2),  King  v. 
Chamberlain  (3),  Downing  v.  Capel  (4). 
A  farther  wrong  was  done  to  the  plaintiff 
by  instituting  proceedings  in  the  wrong 
Vice-Admiralty  Court,  by  which  he  was 
deprived  of  the  opportunity  of  obtaining 
restoration  of  the  vessel  and  redress  by 
costs  or  damages,  which  he  would  have 
had  under  section  18,  if  the  proceedings 
had  been  before  a  Court  which  had  juris- 
diction. 

A.  Staveley  Hill  {Boscmquet  with  him), 
for  the  defendant,  referred  to  Judge  v. 
Selmes  (5),  Smith  v.  Hopper  (6),  Hardwick 
v.  Moss  (7). 

[He  was  then  stopped  by  the  Court.] 

Our.  adv.  vult. 

(2)  2  Hurl.  &  C.  769 ;  33  Law  J.  Bep.  Exch. 
65. 

(3)  40  Law  J.  Rep.  CP.  273 ;  Law  Rep.  6  CP. 
474. 

(4)  36  Law  J.  Rep.  M.C  97 ;  Law  Rep.  2  CP. 
461. 

(5)  40  Law  J.  Rep.  Q.B.  287 ;  Law  Bep.  6  Q.B. 
724. 

(6)  9  Q.B.  Bep.  1005;  16  Law  J.  Bep.  Q.B. 
93. 

(7)  7  Hurl.  &  N.  136;  31  Law  J.  Rep.  Exch. 
205. 


The  judgment  of  the  Court  was  (on 
March  16)  read  by 

Baqgallat,  L. J. — It  is  not,  in  oar  opi- 
nion necessary  for  the  decision  of  this 
appeal  to  determine  whether  the  schooner 
Aurora  was,  at  the  time  of  the  seizure  by 
the  defendant,  employed  in  the  commis- 
sion of  any  of  the  acts  which  are  made 
offences  by  the  Kidnapping  Act,  1872; 
for  it  appears  to  us  that,  even  npon  the 
assumption  that  no  such  offence  had  been 
committed,  the  defendant  cannot  be  held 
responsible  to  the  plaintiff  in  respect  of 
the  seizure  and  detention  of  the  vessel, 
and  that  this  appeal  most  consequently 
be  dismissed. 

We  will  presently  express  our  opinion 
upon  the  question  whether  any  such 
offence  had  in  fact  been  committed,  as  we 
deem  it  only  fair  to  the  plaintiff,  as  the 
owner  of  the  Aurora,  and  to  Captain 
Bennett  her  master,  that  we  should  do 
so ;  but  we  propose,  in  the  first  place,  to 
consider  the  nature  and  extent  of  the  pro- 
tection afforded  by  the  Act  to  those  com- 
manding officers  of  Her  Majesty's  ships, 
who,  in  the  discharge  of  their  duties,  seize 
and  detain  vessels  suspected  of  being 
employed  in  the  commission  of  such 
offences. 

The  16th  section  of  the  Act  authorises 
any  commissioned  naval  officer  on  full 
pay  to  detain,  seize  and  bring  in  for  adju- 
dication before  a  Vice- Admiralty  Court 
any  British  vessel  which  shall  upon  reason- 
able grounds  be  suspected  of  being  employed 
in  the  commission  of  any  of  the  offences 
enumerated  in  the  9th  section  of  the  Act ; 
and  by  the  6th  section  this  provision  is 
made  applicable  to  any  British  vessel 
which  shall  be  found  carrying  native 
labourers  in  contravention  of  the  provi- 
sions of  the  3rd  section ;  and  by  the  20th 
section  it  is  provided  that  no  officer  shall 
be  responsible,  either  civilly  or  criminally, 
in  respect  of  the  seizure  or  detention  of 
any  vessel  in  pursuance  of  the  Act. 

The  first  question,  then,  which  we  have 
to  consider  is,  what  meaning  should  be 
attributed  to  the  words,  "  shall  upon  rea- 
sonable grounds  be  suspected"  as  used  in 
the  16th  section  of  the  Act,  and  "  *» 
pursuance  of  the  Act,"  as  used  in  the  20th 
section. 

It  has  been  contended  by  Mr.  Wills,  on 
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behalf  of  the  appellant,  that  an  officer 
detaining  or  seizing  a  vessel  cannot  pro- 
perly be  considered  either  as  having 
reasonable  grounds  to  snspect  that  an 
offence  has  been  committed,  or  as  acting 
in  pursuance  of  the  Act,  unless  he  believes 
in  the  existence  of  facts  which,  if  they 
did  actually  exist,  would  be  sufficient  to 
establish  the  commission  of  the  offence, 
and  in  support  of  this  contention  he  has 
referred  to  decisions  and  dicta  in  cases  in 
which,  notice  of  intended  action  having 
been  required  by  law  to  be  given  to  per- 
sona sought  to  be  made  responsible  for 
having  exceeded  their  powers,  questions 
have  arisen  as  to  the  circumstances  under 
which  such  persons  were  entitled  to 
notice. 

We  are,  however,  unable  to  accede  to 
the  argument  based  upon  the  supposed 
authority  of  these  cases ;  we  do  not  doubt 
their  value  as  guides  for  the  decision  of 
cases  of  a  similar  character,  but  the  words 
which  we  have  now  to  interpret  are  con- 
tained in  a  statute  of  a  very  special  cha- 
racter, and  their  true  meaning  can  only 
be  arrived  at  by  a  consideration  of  the 
general  scope  of  the  statute,  and  of  the 
circumstances  under  which,  and  the  pur- 
poses for  which,  it  was  avowedly  passed. 
To  adopt  the  limited  construction  con- 
tended tor  by  Mr.  Wills  would  render  the 
Act  almost  a  dead  letter;  the  practical 
effect  of  so  doing  would  be  to  make  the 
justification  of  the   officer  depend,  in 
almost  every  case,  upon  the  offence  having 
been  in  fact  committed;  and  he  would 
consequently  have  to  discharge  his  duty 
at  the  risk  of  being  held  responsible  in 
damages  should  he  make  a  mistake  in 
applying  a  newly  made  law  to  a  state  of 
nets,  believed  or  suspected  by  him  to 
exist,  but  as  to  the  existence  of  which  he 
can,  speaking  generally,  have  had  but  very 
Blight  means  of  informing  himself. 

We  cannot  suppose  that  the  Legislature 
intended  to  place  an  officer  upon  whom  it 
imposed  duties  of  so  important  and  so 
responsible  a  character  in  a  position  of 
such  risk  and  peril.  In  our  opinion  an 
officer  should  be  considered  to  have  had 
reasonable  grounds  for  suspicion  if,  at 
the  time  of  the  seizure,  he  reasonably 
believed  in  the  existence  of  a  state  of  cir- 
cumstances, which,  in  his  honestly  formed 
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opinion,  amounted  to  the  commission  of 
an  offence  under  the  Act.  And  this  view 
of  the  interpretation  which  should  be 
adopted  is  supported,  not  only  by  the 
general  terms  in  which  the  20th  section  is 
expressed,  but  also  by  the  provisions  con- 
tained in  the  18th  and  19th  sections  for 
making  compensation  to  those  who  may 
suffer  by  reason  of  an  improper  seizure  or 
detention ;  and  though  it  may  be  urged, 
and  perhaps  with  some  justice,  that  the 
compensation  so  provided  is  not  adequate 
to  meet  all  the  cases  which  may  arise  in 
which  justice  would  appear  to  require 
that  compensation  should  be  made,  the 
fact  that  any  such  compensation  is  pro- 
vided strongly  supports  the  view  that  it 
was  not  intended  by  the  Legislature  that 
the  officer  should  remain  liable  for  the 
consequences  flowing  from  an  honestly 
intended  discharge  of  his  duty.  From 
the  evidence  in  this  case  it  is  clear,  and  it 
is  not  disputed,  that  the  defendant  be- 
lieved, and  with  good  reason,  in  the  exist- 
ence of  a  state  of  circumstance,  which, 
in  his  opinion,  not  only  authorised  him  to 
seize  the  Aurora,  but  imposed  it  upon  him 
as  a  duty  to  do  so,  and  suoh  being  the 
case,  he  was,  in  our  opinion,  fully  justified 
in  seizing  and  detaining  her. 

It  is,  however,  necessary  to  notioe 
another  point  raised  on  behalf  of  the 
plaintiff,  which  was  to  this  effect,  that  it 
was  the  duty  of  the  defendant  to  have 
taken  the  Aurora  and  her  cargo  before  a 
Court  of  competent  jurisdiction  for  ad- 
judication; that,  had  this  course  been 
adopted,  it  would  have  been  within  the 
power  of  the  Court  to  have  done  justice 
to  the  plaintiff  by  restoring  both  ship 
and  cargo,  and  by  awarding  him  damages 
for  the  seizure  and  detention ;  that  in 
consequence  of  the  proceedings  having 
been  instituted  in  the  Vice-Admiralty 
Court  at  Sydney,  to  which  port  the  cargo 
had  been  forwarded,  though  the  vessel 
had  been  left  in  Cleveland  Bay,  within 
the  jurisdiction  of  the  Brisbane  Court  in 
Queensland,  the  proceedings  have  been 
rendered  nugatory,  the  Judge  having 
decided  that  the  Court  at  Sydney  had  no 
jurisdiction  in  the  matter;  and  that  for 
this  alleged  neglect  of  duty,  and  the 
consequent  loss  to  the  plaintiff,  the  de- 
fendant was  liable  in  damages. 
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Now  with  reference  to  this  claim  we 
think  it  is  sufficient  to  say  that  no  snch 
claim  is  put  forward  by  the  pleadings ; 
but,  apart  from  this  omission,  which 
might  perhaps  be  removed  by  amend- 
ment, if  the  circumstances  would  justify 
an  amendment,  it  is  to  us  clear  that  the 
transshipment  of  the  cargo,  and  the  send- 
ing it  to  Sydney,  whilst  the  ship  was 
left  in  Cleveland  Bay,  was  an  arrange- 
ment acquiesced  in,  if  not  suggested,  by 
the  plaintiff  or  those  who  acted  on  his 
behalf.  It  is  also  to  be  observed  that  we 
have  no  evidence  before  us  to  shew  with 
whom  the  responsibility  rested  of  in- 
stituting  proceedings  in  a  Vice- Admiralty 
Court,  or  as  to  whether  the  defendant 
had  anything  to  do  with  it. 

Being,  then,  of  opinion,  for  the  reasons 
which  we  have  stated,  that  the  defendant 
cannot  be  held  responsible  for  the  seizure 
of  the  Aurora,  we  proceed  to  consider 
whether,  at  the  time  of  her  seizure,  she 
was  employed  in  the  commission  of  any 
offence  within  the  intent  and  meaning  of 
the  Kidnapping  Acts. 

As  regards  the  offence  alleged  to  have 
been  committed  by  an  acting  in  contra- 
vention of  the  provisions  of  the  3rd 
seotion  of  the  Act  of  1872,  we  should 
have  been  prepared  to  express  a  confident 
opinion  that  no  such  offence  had  been 
committed,  if  the  answer  to  the  question 
had  depended  upon  the  construction  of 
that  section  alone,  apart  from  any  con- 
siderations arising  out  of  the  provisions  of 
the  subsequent  Act  of  1875.  The  form 
of  license,  given  in  Schedule  B  to  the 
earlier  Act,  points  to  the  carriage  of 
native  labourers,  as  passengers  from  one 
place  to  another,  and  is  not,  as  is  recog- 
nised in  the  Act  of  1875,  applicable  to 
suoh  an  employment  of  native  labourers 
as  that  in  which  the  natives  on  board  the 
Aurora  were  engaged,  and  there  was,  in 
our  opinion,  muoh  force  in  the  argument 
of  Mr.  Wills,  that  the  natives  on  board 
the  Aurora  were  part  of  the  crew  of  that 
vessel. 

But  the  Act  of  1875  is  to  be  construed 
as  one  with  the  earlier  statute,  and,  read, 
ing  the  two  together,  we  think  that  the 
reasonable  conclusion  is  that  to  carry 
native  labourers  without  a  license,  for 
the  purpose  of  their  being  employed  in 


the  manner  in  which  the  natives  shipped 
on  board  the  Aurora  were,  in  fact,  em- 
ployed, is  constituted  an  offence  within 
the  meaning  of  the  3rd  section  of  the 
Act  of  1872,  and  that  this  must  be  con- 
sidered  to  have  been  the  true  construction 
of  the  section,  not  only  as  from  the  time 
when  the  later  Act  was  passed,  but  from 
the  time  when  the  earlier  Act  came  into 
operation. 

But  the  question  remains,  whether, 
having  regard  to  the  fact  that  all  the 
natives  who  were  on  board  the  Aurora  at 
the  time  of  her  seizure  had  been  shipped 
some  months  before  the  Act  of  1872  was 
passed,  and  to  the  other  circumstances 
which  we  will  presently  mention,  there 
was  a  carrying  by  that  vessel  within  the 
meaning  of  the  3rd  section. 

The  form  of  license  given  in  Schedule 
B  to  the  Act  of  1872,  purports  to  license 
the  vessel  to  carry  a  limited  number  of 
native  passengers  from  one  specified  place 
to  another  within  a  limited  space  of  time ; 
and  the  form  given  in  Schedule  B  to  the 
Act  of  1875,  purports  to  license  the  vessel 
to  employ  a  limited  number  of  native 
labourers  from  one  specific  date  to  an- 
other ;  so  that  the  carrying  in  the  one 
case  and  the  employment  in  the  other 
have  a  specified  commencement  and  a 
specified  termination. 

Now  inasmuch  as  the  carrying  of  the 
native  labourers  on  board  the  Aurora 
commenced  before  the  Act  of  1872  was 
passed,  a  license  for  the  commencement  of 
such  carrying  was  not  only  not  necessary, 
but  could  not  have  been  obtained ;  and 
the  subsequent  carrying  of  the  natives 
until  they  were  removed  from  the  Aurora 
on  her  seizure  by  the  defendant,  was  a 
continuous  proceeding,  during  which  the 
vessel  was  never  within  the  jurisdiction 
of  the  governor  of  any  Australasian 
colony,  or  consular  officer,  competent  to 
grant  a  license.  Under  these  circum- 
stances we  should  be  disposed  to  hold 
that  the  carrying  of  these  natives  on 
board  the  Aurora,  inasmuch  as  it  com- 
menced before  the  Act  came  into  operation, 
was  not  a  carrying  within  the  meaning  of 
the  3rd  section,  even  when  viewed  with 
the  additional  light  thrown  upon  it  by 
the  Act  of  1875. 

It  may,  however,  be  suggested  that  the 


Digitized  by 


Google 


Vol.  49.]  michaelmas  1879  to  miohaelmas  isso. 


473 


Burns  r.  Novell  (App.),  Q.B. 

carrying,  though  not  unlawful  in  its 
commencement,  became  so  when  the  Act 
came  into  operation,  notwithstanding  the 
ignorance  of  the  master  that  any  such 
Act  was  in  force,  and  though  it  was  then 
ont  of  his  power  to  obtain  a  license. 
Bat  before  a  continuous  act  or  proceeding, 
not  originally  unlawful,  can  be  treated 
as  unlawful  by  means  of  the  passing  of 
an  Act  of  Parliament  by  which  it  is  in 
terms  made  so,  a  reasonable  time  must 
be  allowed  for  its  discontinuance;  and, 
though  ignorance  of  the  law  may  of 
itself  be  no  excuse  for  the  master  of  a 
vessel  who  may  act  in  contravention  of 
it,  such  ignorance  may  nevertheless  be 
taken  into  account  when  it  becomes 
necessary  to  consider  the  circumstances 
nnder  which  the  act  or  proceeding,  al- 
leged to  be  unlawful,  was  continued,  and 
when  and  how  it  was  discontinued, 
with  a  view  to  determine  whether  a 
reasonable  time  had  elapsed  without  its 
being  discontinued. 

Now  the  natives  who  were  on  board 
the  Aurora  had  been  shipped  by  Captain 
Bennett  under  agreements  by  which  he 
was  bound  to  take  them  back  at  the  end 
of  their  service  to  the  several  islands 
from  which  they  had  embarked  ;  and  at 
the  time  when  he  first  became  aware 
that  the  Act  of  1872  was  in  force,  he 
had  completed  his  voyage,  so  far  as  its 
fishing  and  other  trade  purposes  were 
concerned,  and  was  on  his  way  to  land 
the  natives  in  pursuance  of  his  agree- 
ments with  them,  and  then  to  proceed  to 
Sydney;  and  to  this  it  must  be  added, 
that  when  the  Aurora  was  seized,  which 
was  but  a  few  days  after  Captain  Bennett 
had  first  heard  of  the  Act  being  in  force, 
he  had  already  landed  some  of  the 
natives,  and  was  within  a  few  miles  of 
the  island  of  Simbo,  at  which,  and  at 
other  islands  in  the  Solomon  group,  he 
was  about  to  land  all  that  he  had  on 
board.  It  appears  to  us  impossible  to 
suggest  any  course  more  proper  for 
Captain  Bennett  to  have  adopted  than 
that  which  he  did  adopt;  though  he 
probably  adopted  it  as  in  accordance 
with  his  usual  practice  on  such  voyages, 
and  not  for  the  purpose  of  avoiding  the 
commission  of  an  illegal  act,  as  he  does 
not  appear  to  have  had  any  clear  idea  of 
Vol.  49.— 03.,  OP.,  &  Exch. 


the  provisions  of  the  Act  of  1872,  until 
informed  of  them  by  the  defendant.  Had 
he  put  the  natives  on  shore  at  the  island 
nearest  to  him  at  the  time  when  he  first 
heard  of  the  Kidnapping'  Act,  he  would 
not  only  have  broken  his  contracts  with 
them,  but  would  have  been  guilty  of  an 
act  of  oruelty,  in  all  probability  as  great 
as  any  which  it  was  the  avowed  object  of 
the  statute  to  prevent.  For  these  reasons 
we  have  come  to  the  conclusion  that  the 
carrying  of  the  native  labourers  on  board 
the  Aurora  was  not,  under  the  circum- 
stances to  which  we  have  referred,  a 
carrying  within  the  intent  and  meaning 
of  the  3rd  section  of  the  Act  of  1872, 
and  that  consequently  the  Aurora  was 
not  at  the  time  of  her  seizure  employed 
in  the  commission  of  any  offence  within 
such  intent  and  meaning. 

With  reference  to  the  suggested  com- 
mission of  some  one  or  more  of  the 
offences  enumerated  in  the  9th  section 
we  have  but  few  remarks  to  make.  It 
appears  to  us  sufficient  to  refer  to  the 
several  circumstances  to  which  we  have 
already  drawn  attention,  to  negative  the 
existence  on  the  part  of  the  plaintiff,  or 
of  Captain  Bennett,  or  of  any  other 
person  for  whose  acts  the  plaintiff  can  be 
held  responsible,  of  any  such  purpose  as 
is  contemplated  by  the  9th  section,  and 
is  essential  to  the  constitution  of  the 
several  offences  therein  enumerated. 

Our  judgment  proceeds  on  this,  that 
the  defendant  acted  in  pursuance  of  the 
statute,  bona  fide  believing  that  there  was 
reasonable  cause  for  suspecting  that  an 
offence  under  it  had  been  committed, 
and  that  it  was  his  duty  to  do  as  he  did. 

Judgment  affirmed. 


Solicitors — John  Mackrell  &  Co.,  for  plaintiff; 
Hare  &  Fell  (for  the  Solicitor  to  the  Treasury ), 
for  defendant. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
jggQ  f  QOTHAED  AND  OTHERS  ( pe- 

A  -i  ao  or  s     titioners)  v.  clarkb  and 

April  23,  26.^    qihbrs  (respondents). 

Municipal  Elections  Act,  1875,  88  89 
Vict.  c.  40),  s.  1.  nib-see.  2.  sched.  1.  /orm 
2 — Nomination  Paper — Number  on  Bur- 
gess RoU  of  Subscribing  Burgess — Ballot 
Act,  1872  (35     36  Vict.  c.  38),  s.  13. 

In  the  nomination  paper  of  a  candidate 
for  the  office  of  town  councillor  of  a  borough 
under  the  Municipal  Elections  Act,  1875, 
the  register  number  of  the  seconder  was 
inserted  as  695  instead  of  704  : — 

Held,  an  insufficient  compliance  with 
the  note  to  schedule  1,  form  2,  by  which 
"  the  number  on  the  Burgess  RoU  of  the 
burgess  subscribing  u  is  to  be  affixed,  and 
that  the  nomination  paper  was  therefore 
invalid. 

Section  13  of  the  Ballot  Act,  1872,  by 
which  no  election  shall  be  declared  invalid 
by  reason  of  any  mistake  in  the  use  of  the 
forms,  has  no  application  to  the  decision  of 
the  returning  officer  on  the  validity  of  the 
nomination  papers. 

Petition  under  the  Municipal  Elections 
Act,  1872  and  1875,  to  set  aside  the 
election  of  the  respondents  to  the  office  of 
councillors  for  the  Heaton  Norris  Ward 
of  tiie  borough  of  Stockport,  stated  in 
the  form  of  a  special  case,  pursuant  to 
the  order  of  Stephen,  J.,  of  which  case 
the  following  are  the  material  facts : — 

The  petitioners  who  were  three  in 
number,  and  the  respondents  who  were 
also  three  in  number,  were  respectively 
candidates  for  the  office  of  councillor  for 
the  Heaton  Norris  Ward  at  the  above 
election.  Three  councillors  were  to  be 
elected  for  the  said  ward,  and  the  three 
respondents  were  declared  to  be  duly 
elected. 

The  nomination  papers  of  the  peti- 
tioners were  delivered  to  the  town  clerk 
of  the  borough  by  Mr.  George  Chapman, 
the  seconder  of  the  said  candidates  re- 
spectively,  within  the  proper  time.  Subject 
to  the  objections  hereinafter  appearing  as 
having  been  allowed  by  the  mayor,  such 
nomination  papers  were  valid. 

On  the  24th  day  of  October,  1879,  the 
mayor  attended  at  the  town  hall,  between 


the  hours  of  two  and  four  o'clock  in  the 
afternoon,  for  the  purpose  of  deciding  on 
the  validity  of  objections  to  nomination 
papers,  when  objections  in  writing  to  the 
respective  nomination  papers  of  the  pe- 
titioners were  handed  to  the  mayor  by 
the  agent  of  one  of  the  respondents. 

The  objection  to  the  nomination  papers 
of  the  petitioners,  which  was  identical 
in  each  case,  was  that  the  register  number 
on  the  Heaton  Ward  list,  695,  did  not 
represent  George  Chapman,  the  nomi- 
nator of  the  petitioners  respectively  as 
candidates  for  the  said  ward. 

On  the  27th  day  of  October,  1879,  the 
mayor  attended  at  the  town  hall  and  gave 
his  decision  in  writing,  allowing  the  ob- 
jections to  the  nomination  papers  re- 
spectively, and  thereupon  declared  the 
respondents  duly  elected  as  being,  accord- 
ing to  such  decision,  the  only  candidates 
for  the  said  ward. 

The  number  695  inserted  in  the  nomi- 
nation papers  of  the  petitioners  respec- 
tively, as  the  number  on  the  burgess 
roll  of  the  said  George  Chapman,  was 
the  number  of  the  said  George  Chapman 
as  shewn  in  certain  uncorrected  proofs 
of  the  burgess  roll,  1879-80,  which  had 
been  supplied  on  or  about  the  17th  of 
October,  1879,  by  a  clerk  in  the  town 
olerk's  office  to  the  agents  of  the  two 
political  parties  in  the  said  borough.  In 
such  proofs  certain  numbers,  486  to  493, 
both  inclusive,  had  by  a  clerical  error 
been  inserted  twice  over  in  the  list  in 
which  the  name  of  the  said  George 
Chapman  appeared,  and  when  this  error 
was  discovered,  which  was  before  the 
22nd  of  October,  1879,  the  same  was 
corrected  by  the  town  clerk  in  finally 
settling  the  burgess  roll  by  pasting  new 
numbers  opposite  all  names  in  the  said 
list  subsequent  to  the  point  at  which  the 
said  error  had  occurred.  The  effect  of 
such  correction  was,  that  in  the  burgess 
roll  as  completed  on  the  22nd  day  of 
October,  the  said  George  Chapman's 
number  was  704  instead  of  695,  and  the 
number  of  all  the  other  burgesses  in  the 
same  list  subsequent  to  493  were  similarly 
advanced  by  nine.  The  respondent's 
agent  obtained  a  copy  of  the  published 
list  on  the  morning  of  the  23rd  of  Oc- 
tober, the  said  copy  having  the  correct 
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numbers  pasted  on,  and  therefrom  filled 
in  the  registration  numbers  in  the  nomi- 
nation papers  of  the  respondents.  The 
petitioner's  agent  might  also  haveobtained 
a  correct  copy  of  the  burgess  list,  1879-80, 
on  the  morning  of  the  said  23rd  of  Oc- 
tober, but  he  did  not  apply  for  the  same. 
It  was  no  part  of  the  duty  of  the  town 
clerk  before  publishing  the  burgess  roll 
of  1879-80  to  supply  copies  thereof  or 
information  contained  therein  to  the  re- 
spective candidates  or  their  agents. 

The  number  stated  in  the  respective 
nomination  papers  of  the  petitioners  as 
the  number  of  the  said  George  Chapman  on 
the  burgess  list  for  the  year  1878-79,  and 
printed  m  italics  was  correctly  stated  (1). 
The  said  George  Chapman  was  a  justice 
of  the  peace  for  the  said  borough  of 
Stockport  and  for  the  Salford  hundred 
of  the  county  of  Lancaster,  a  town 
councillor  of  the  said  borough,  chair- 
man of  the  board  of  guardians  for  the 
Stockport  union,  and  during  the  years 
1859  and  1860  acted  as  mayor  of  the 
said  borough  of  Stockport.  The  said 
George  Chapman  had  resided  at  the 
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address  given  in  the  said  nomination 
papers  for  nearly  thirty  years,  and  was 
well  known  to  all  the  burgesses  of  the 
said  borough,  and  especially  to  those  of 
the  said  Heaton  Norris  Ward.  No  per- 
son was  or  could  be  misled  in  any  way 
by  the  alleged  inaccuracy  in  the  said 
nomination  papers,  nor  was  there  nor 
could  there  be  any  doubt  as  to  the  identity 
of  the  said  George  Chapman. 

The  question  for  the  consideration  of 
the  Court  was  whether  the  above  decision 
of  the  mayor  was  right.  If  the  decision 
was  right,  the  petition  is  to  be  dismissed 
with  costs.  If  the  decision  was  wrong 
the  respondents  are  to  be  declared  not 
duly  elected,  and  the  costs  are  to  be  paid 
by  the  respondents,  and  the  Court  are  to 
make  such  further  order  as  to  them  shall 
seem  fit. 

Sir  Henry  James  (Hopwood  and  Asp- 
land  with  him),  for  the  petitioners.  The 
only  error  is  that  the  number  695  affixed 
to  Chapman's  name  should  have  been 
704,  ana  it  is  found  as  a  fact  that  no  one 
was  misled,  and  it  is  submitted  that  the 


(1 )  The  following  is  a  copy  of  the  nomination  paper  of  the  petitioner  Gothard  ;  the  nomination  papers 
of  the  other  petitioners,  excepting  in  the  name  and  description  of  the  candidates,  were  similar  in  every 
respect,  and  the  mistake  in  the  number  of  George  Chapman  was  the  same  in  each  case : — 

Ward  Election,  1  Nov.  1879. 
Nomination  paper— Dated  21  day  of  October,  1879. 
Borough  of  Stockport  Election  of  Councillors,  for  Heaton  Norris  Ward,  in  the  said  borough,  to  be 
held  on  the  1st  day  of  November,  1879. 

We,  the  undersigned,  being  respectively  enrolled  burgesses,  hereby  nominate  the  following  person  as 
a  candidate  at  the  said  election : — 


Surname  of  person 
nominated 

Other  names  in  fall  of 
person  nominated 

Abode  of  person  nominated 

Description  of  person 
nominated 

Gothard  * 

Heaton  Norris 

Joiner  and  builder 

(Note).   The  two  enrolled  burgesses  must  sign  under  here. 


Christian 
names  in  fall 
of  nominators 

Surnames 

Description 

Abode 

No.  on 
Burgess 

Roll 

Situation  of  pro- 
perty as  stated  on 
Burgess  Roll 

Proposer 

Edward  . 

Walmsley  . 

Cotton  spinner 

Reddish  House, 
Reddish,  near 
Stockport 

1,  Heaton  Place, 
Heaton  Norris 

2408 
S61 

Low  Bankfield  Street, 
Heaton  Norris 

Seconder  . 

George. 

Chapman 

Draper  .  . 

464 

696 

1,   Heaton  Place, 
Heaton  Norris 

We,  the  undersigned,  being  respectively  enrolled  burgesses,  do  hereby  assent  to  the  nomination  of  the 
above  person  as  a  candidate  at  the  said  election. 

Then  followed  the  names  of  eight  assenting  burgesses,  stated  in  form  similar  to  the  proposer  and 
seconder.   The  figures  in  bolder  type  are  the  register  number  on  last  year's  list. 
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error  does  not  avoid  the  election — the 
nomination  is  part  of  the  election,  and  if 
there  is  no  poll  it  is  the  whole  election. 
The  nomination  is  regulated  by  38  &  39 
Vict.  c.  40.  s.  1.  snb-sect.  2  (2).  The 

(2)  38  &  39  Vict.  c.  40.  e.  1.  "  The  following 
provisions  shall  be  enacted  and  apply  to  nomi- 
nations at  all  municipal  elections  of  councillors, 
auditors  and  assessors  after  the  passing  of  this 
Act." 

Sub-section  2.  "  At  any  such  election  every 
cuhdidate  shall  be  nominated  in  writing,  the 
■writing  shall  be  subscribed  by  two  enrolled  bur- 
gesses of  such  borough  or  ward  as  proposer  or 
seconder,  and  by  eight  other  enrolled  burgesses  of 
such  borough  or  ward  as  assenting  to  the  nomi- 
nation. Each  candidate  shall  be  nominated  by  a 
separate  nomination  paper,  but  the  same  burgesses, 
or  any  of  them,  may  subscribe  as  many  nomina- 
tion papers  as  there  are  vacancies  to  be  filled,  but 
no  more.  Every  person  nominated  shall  be  en- 
rolled on  the  burgess  roll  of  the  borough.  .  .  . 
The  nomination  paper  shall  state  the  surname 
and  other  names  of  the  person  nominated,  with 
his  place  of  abode  and  description,  and  shall  be 
in  the  form  No.  2  set  forth  in  the  first  schedule 
to  this  Act,  or  to  the  like  effect." 

38  6  30  Vict.  c.  40.   First  Schedule. 
Form— No.  2. 
Nomination  paper 

Borough  of  .  Election  of  councillors,  au- 
ditors or  assessors  for  ward  in  the  said 
borough  [or  the  said  borough]  to  be  held  on  the 

day  of      18  . 

We,  the  undersigned,  being  respectively  enrolled 
burgesses,  hereby  nominate  the  following  person 
as  a  candidate  at  the  said  election : — 


Surname 

Other  names 

Abode 

Description 

Signed,      A.  B.  of  * 
C.  D.  of  * 

We,  the  undersigned,  being  respectively  enrolled 
burgesses,  do  hereby  assent  to  the  nomination  of 
the  above  person  as  a  candidate  at  the  said  elec- 
tion. 

Dated  this         day  of  ,18  . 

Signed,  E.  F.  of  * 
G.  H.  of* 
I.  J.  of  • 
K.  L.  of  * 
M.N.of  * 
0.  P.  of  • 
Q.R.of* 
S.T.  of* 

(•)  The  number  on  the  burgess  roll  of  the  bur- 
gess subscribing,  with  the  situation  of  the  pro- 
perty in  respect  of  which  he  is  enrolled,  on  the 
burgess  rolL 


candidate  has  to  be  nominated  within 
the  express  conditions  set  ont  in  the  body 
of  the  statute,  but  in  the  form  less  degree 
of  accuracy  is  required.  The  nomination 
paper  is  to  be  in  the  form  No.  2,  "  or 
to  the  like  effect,"  that  is,  that  the  sab- 
stance  not  the  letter  is  to  be  followed. 

In  Mather  v.  Brown  (3)  the  name 
Robert  V.  for  Robert  Vickers  was  held 
to  be  a  misnomer  because  the  sub-section 
directed  the  surname  and  other  names  to 
be  stated  in  the  nomination  paper,  bat  in 
Howesv.  Turner  (4)  the  contraction  Fredk. 
was  held  to  be  no  objection  because  it 
was  the  signature  of  the  person  proposing, 
and  there  is  no  obligation  in  sub-sec- 
tion 2  that  the  proposer  should  set  out 
his  Christian  and  surname.  In  The  Queen 
v.  Lqfthome  (5),  the  form  in  the  schedule 
to  an  Act  was  held  to  be  directory. 
It  was  to  meet  the  case  of  Mather  v. 
Brown  (3)  that  section  41  of  41  A  42 
Vict.  c.  26,  extending  section  13  of  the 
Ballot  Act  to  the  Municipal  Elections 
Act,  1875,  was  enacted  (6),  and  under 
that  section  the  mayor  ought  to  have 
amended. 

[Grove,  J. — The  meaning  of  that  sec- 
tion seems  to  be  that  one  is  not  to  go  be- 
hind the  election.] 

But  if  the  mayor  overrules  the  ob- 
jection his  decision  is  final ;  if,  however, 
he  allows  the  objection,  then  there  is  an 
appeal,  38  &  39  Vict.  c.  40.  s.  1.  sub-sect. 
3,  so  that  one  never  could  go  behind  the 

(3)  45  Law  J.  Rep.  CP.  547;  Law  Rep.  1  CP. 
D.  698. 

(4)  45  Law  J.  Rep.  CP.  550 ;  Law  Rep.  1  CP. 
D.  670. 

(5)  36  Law  J.  Rep.  Q.B.  145;  Law  Rep.  1 
Q.B.  433. 

(6)  By  41  &  42  Vict  c.  26.  s.  41.  s.  13  of  the 
Ballot  Act,  1872,  shall  with  respect  to  any  muni- 
cipal election  apply  to  non-compliance  with  any 
of  the  provisions  of  or  mistake  or  error  in  the  use 
of  any  of  the  forms  prescribed  by  the  Municipal 
Election  Act,  1876. 

Section  18  of  the  Ballot  Act,  1872  (35  &  36 
Vict,  c  33),  enacts  that  "  no  election  shall  be 
declared  invalid  by  reason  of  a  non-compliance 
with  the  rules  contained  in  the  first  schedule  to 
this  Act,  or  any  mistake  in  the  use  of  the  forms 
in  the  second  schedule  to  this  Act,  if  it  appears  to 
the  tribunal  having  cognisance  of  the  question, 
that  the  election  was  conducted  in  accordance  with 
the  principle  laid  down  in  the  body  of  this  Act, 
and  that  such  non-compliance  or  mistake  did 
not  affect  the  result  of  the  election." 
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election  on  a  matter  of  form.  The  words 
"  no  election  shall  be  deolared  invalid " 
most  be  used  as  regards  election  in  sec- 
tion 1  of  the  Ballot  Act,  i.e.  nomination. 
In  some  parts  of  the  Act  the  word 
"election"  means  the  nomination  only. 
See,  for  instance,  section  1  of  the  Ballot 
Act,  1872.  In  Northcote  v.  Pulsford  (7) 
Brett,  L.J.,  says — "  Nothing  can  be  more 
distinctly  divided  in  treatment  or  in 
words  than  that  which  is  in  the  Ballot 
Act,  called  '  the  election '  from  that 
which  is  called  4  taking  the  poll.'  "  The 
mayor  is  the  tribunal  mentioned  in  sec- 
tion 13,  and  he  ought  to  have  declared 
this  fault  cured  by  that  section,  and  not 
having  done  so  there  is  an  appeal.  Other- 
wise the  mayor  would  have  the  power  to 
allow  an  objection  and  there  would  be 
no  appeal. 

Edward  OlarJee  (Morton-Daniel  with 
him),  for  the  respondents.— Prior  to  the 
Municipal  Elections  Act,  1875,  the  regis- 
tered number  was  not  required  to  be 
specified  on  the  nomination  paper,  and 
the  question  is  what  registered  number 
is  to  be  affixed.  The  wrong  number 
would  not  be  "  to  the  like  effect."  In 
Soper  v.  The  Mayor  of  Basingstoke  (8),  the 
situation  of  the  property  of  the  seconder 
was  different  from  the  register;  it  ap- 
peared that  the  property  was  better 
known  as  it  was  described  on  the  nomina- 
tion paper  than  on  the  register,  and  it 
was  held  that  as  it  was  the  situation  of 
the  property  which  had  to  be  described, 
the  nomination  paper  was  good.  If  the 
note  appended  to  the  form  had  stated 
that  the  situation  of  the  property  is  to  be 
described  as  on  the  register,  then  strict- 
ness would  have  had  to  be  followed.  The 
number  has  to  be  inserted  as  it  is  on  the 
burgess  roll,  and  it  must  therefore  cor- 
respond with  the  burgess  roll,  or  else 
the  nomination  paper  is  insufficient. 

Mather  v.  Brown  (8)  shews  how 
strictly  the  form  has  to  be  construed 
where  the  Act  requires  it,  and  here  the 
Act  requires  it  as  strictly.  In  Howes  v. 
Turner  (4)  the  contraction  Freak,  was 
clearly  good,  because  the  form  only  re- 

(7)  44  Law  J.  Rep.  CP.  217;  Law  Rep.  10 
CP.  476. 

(8)  46  Law  J.  Rep.  CP.  422;  Law  Rep.  2 
CP.  Dir.  440. 


quires  the  signatures,  which  would  im- 
port the  ordinary  signatures ;  Nosworthy 
v.  Buckland  (9),  demonstrates  the  strict- 
ness with  which  the  construction  of  a 
similar  enactment  was  followed. 

Sec.  13  of  the  Ballot  Act,  by  its  very 
words  does  not  apply.  The  tribunal 
referred  to  is  the  tribunal  dealing  with 
the  election  petition.  The  word  election 
means  more  than  the  nomination.  The 
form  of  notice  of  parliamentary  elections 
in  the  Ballot  Act  is — "  The  returning 
officer  will  proceed  to  the  nomination,  and 
if  there  is  no  opposition,  to  the  election," 
shewing  the  two  things  to  be  distinct. 
Had  Gothard  been  elected  the  respon- 
dents would  be  out  of  Court,  because  it  is 
said  you  shall  not  go  behind  the  election 
and  upset  it  on  a  point  of  form.  The 
Legislature  intended  this  question  to  be 
decided  by  the  returning  officer  at  the 
time. 

Sir  Henry  James,  in  reply. — Mather  v. 
Brown  (3)  proceeded  upon  the  same 
principle  as  Nosworthy  y.  Buckland  (9), 
where  the  requirement  was  also  enacted 
in  the  body  of  the  Act.  These  modes,  in 
fact,  are  given  so  that  there  may  be  no 
difficulty  in  ascertaining  who  the  person 
subscribing  may  be,  and  if  the  contention 
on  the  other  side  were  to  prevail,  the 
slightest  inaccuracy  in  any  one  of  the 
modes  would  be  fatal.  It  is  a  question 
of  degree,  and  a  substantial  compliance 
is  sufficient. 

The  words  of  sec.  13  of  the  Ballot  Act 
are  inaptly  chosen,  but  the  substance  and 
intention  is  that  in  all  proceedings  in  an 
election  a  mistake  in  form  is  not  to  be 
fatal,  reference  is  made  to  those  forms 
which  come  before  the  Mayor,  shewing 
that  he  is  the  tribunal,  and  this  Court  is 
only  reviewing  the  decision  of  that  tri- 
bunal. 

Our.  adv.  mdt. 

Grove,  J.  (on  April  26).— This  case 
turns  on  a  small  but  not  unimportant 
point.  The  nomination  papers  of  three 
persons,  candidates  for  the  office  of  town 
councillor  for  the  borough  of  Stockport, 
were  refused  by  the  Mayor  because  the 

(9)  48  Law  J.  Rep.  CP.  27;  Law  Rep.  9  CP. 
233. 
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seconder  had  not  inserted  opposite  to  his 
name  the  correct  number  which  he  bore 
on  the  burgess  roll;  the  number  695 
was  inserted  instead  of  704.  The  mis- 
take was  not  exactly  a  clerical  error,  it 
appeared  in  a  proof  sheet  of  the  burgess 
roll  which  the  seconder  had  seen,  and  it 
was  corrected  before  the  printing  of  the 
roll.  The  Mayor  held  that  by  this  error 
the  Act  had  not  been  complied  witb,  and 
the  persons  thus  seconded  not  elected. 
The  main  point  was  whether  the  mistake 
in  the  number  of  the  seconder  was  fatal. 

The  question  mainly  depends  on  the 
construction  to  be  placed  on  schedule  1 
of  the  Municipal  Elections  Act,  1875,  88 
&  39  Vict.  c.  40.  Previous  to  this  Act  it 
was  not  necessary  for  persons  nominating 
to  affix  their  burgess  roll  number,  but  in 
this  Act  there  appears  in  the  form  2  to 
schedule  1  the  following  requirement  as 
to  the  names  of  the  proposer  and  seconder 
and  assenting  burgesses  to  a  nomination 
paper — "The  number  on  the  burgess 
roll  of  the  burgess  subscribing,  with  the 
situation  of  the  property  in  respect  of 
which  he  is  enrolled  on  the  burgess  roll." 
This  note  is  indicated  by  an  asterisk, 
which  follows  immediately  after  the  sig- 
nature, thus,  "  A.B.  of  *."  No  doubt 
there  is  a  verbal  error,  for  how  could  the 
person  signing  declare  himself  to  be  A.B. 
of  No.  695,  but  by  changing  the  require- 
ments of  the  note  in  their  relative  position 
this  would  be  rectified,  for  the  person 
signing  could  easily  describe  the  situation 
of  his  property  first  and  place  his  number 
afterwards ;  but  even  following  the  note 
strictly  it  is  intelligible  though  it  may 
be  nngrammatical,  and  unquestionably  it 
signifies  that  the  proper  number  on  the 
burgess  roll  should  be  affixed.  Whether 
this  is  directory  or  obligatory  may  be 
another  question,  but  it  appears  to  me 
it  should  be  obligatory,  or  else  many  in- 
formalities and  material  inaccuracies 
might  creep  in.  It  is  clear  that  the  two 
things  required  by  the  note  are  the  num- 
ber on  the  burgess  roll  and  the  situation 
of  the  property  in  respect  of  which  the 
person  subscribing  is  on  the  burgess 
roll. 

I  can  see  many  reasons  why  it  should 
be  intended  that  these  requirements  are 
to  be  strictly  followed.     One  obvious 


reason  is  that  the  voter  or  person  in- 
terested in  the  election  could,  by  inspect- 
ing the  register,  at  once  see  whether  the 
persons  subscribing  are  actually  what 
they  state  themselves  to  be. 

lii  my  opinion  the  opposite  view  would 
lead  to  carelessness  and  trickery,  and  the 
object  of  the  statute  would  be  frustrated. 
It  is  not,  as  has  been  suggested,  a  narrow 
construction  any  more  than  the  strict 
construction  of  any  statute  would  be  a 
narrow  construction,  and  for  simple  and 
obvious  reasons  which  to  my  mind  are 
of  considerable  importance,  the  statute 
ought  to  be  construed  strictly. 

It  was  contended  that  the  mistake  was 
immaterial,  because  it  did  not  mislead, 
but  the  effect  of  such  a  contention  would 
be  to  impose  on  the  returning  officer  the 
duty  of  enquiring  into  every  similar  mis- 
take in  order  to  decide  whether  it  would 
mislead  or  not.  It  would  impose  an  in- 
convenient duty  on  him,  and  vest  him 
with  an  inconvenient  power,  it  would 
protract  the  election  to  very  great  length, 
and  would  change  a  very  simple  require- 
ment of  the  Act  into  a  difficult  enquiry. 

In  dealing  with  this  argument,  I  wish 
to  guard  myself  against  being  taken  to 
hold  that  there  may  be  no  clerical  errors. 
This  mistake,  in  fact,  arose  from  an  an- 
tecedent clerical  error,  but  I  can  imagine 
other  clerical  errors  in  which  no  one 
could  be  misled,  which  probably  would 
not  be  held  to  be  fatal.  If,  for  instance, 
the  printer  had  left  out  the  tail  of  9, 
leaving  0  in  its  place,  it  may  very  well  be 
that  the  mayor  may  hold  such  a  mistake 
to  be  obvious,  and  therefore  not  fatal, 
and  so  where  any  other  mistake  is  ex 
fade  plain,  the  error  might  be  waived. 
But  I  do  not  treat  this  mistake  as  a 
clerical  error  in  that  sense  of  the  word. 

Reliance  was  placed  on  sub-section  2 
of  section  1,  and  it  was  argued  that  when 
the  Act  was  dealing  with  the  nomination 
its  directions  were  imperative,  but  that 
when  it  was  dealing  with  the  form  of  the 
nomination  paper  the  directions  were 
directory;  and  in  support  of  this  argu- 
ment stress  was  laid  on  the  words,  "  or 
to  the  like  effect,"  which  it  was  said  gave 
scope  for  variation. 

But  applying  one's  common  sense  to 
the  question,  I  cannot  see  how  704  can 
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be  to  the  effect  of  695.  The  cases  of 
Mather  v.  Brown  (3)  and  Howes  v.  Turner 
(4)  do  not  support  this  view.  In  the 
former  case  the  contraction  of  Robert  Y. 
for  Robert  Vickers  was  much  less  likely 
to  mislead  than  704  for  695,  yet  the  Conrt 
held  the  initial  to  be  fatal  to  the  validity 
of  the  paper  because  it  was  not  a  com- 
pliance with  the  Act.  In  Howes  v.  Turner 
(4)  a  similar  contraction  was  held  to  be 
not  fatal  for  the  obvious  reason  that  the 
form  merely  required  the  signature  of  the 
subscriber,  which  does  not  necessarily 
mean  all  the  Christian  names  in  fall. 
Some  instances  were  given  in  the  course 
of  the  argument  of  extreme  cases  in  con- 
sequence of  misprint  ;  we  are  not  now 
deciding  those  cases,  but  my  opinion  is, 
that  if  the  number  which  appears  in  the 
burgess  roll  is  affixed,  the  requirement 
will  have  been  complied  with ;  at  all 
events  if  there  was  any  doubt  as  to  which 
of  two  numbers  should  be  affixed  both 
might  be  affixed.  We  oannot,  however, 
undertake  to  give  a  mathematical  deci- 
sion which  will  cover  all  mistakes,  all  we 
can  do  is  to  give  a  reasonable  construction 
to  the  Act. 

It  only  remains  to  notice  section  13  of 
the  Ballot  Act,  under  which  it  was  said 
this  mistake  could  be  rectified.  I  can 
only  say  I  do  not  see  how  we  are  to  apply 
that  section  to  the  present  case.  It  en- 
acts that  "  no  election  shall  be  declared 
invalid  by  reason  of  non-compliance  with 
the  rules,  or  mistakes  in  the  use  of  the 
forms;"  but  we  are  not  declaring  the 
election  invalid.  Nor  do  I  see  how  the 
mayor  is  to  apply  this  section.  It  would 
be  an  extraordinary  thing  if  the  mayor 
were  to  declare  the  election  invalid  before 
it  was  completed.  It  was  argued  that 
the  word  election  is  used  for  the  process 
of  the  election  as  well  as  the  completion, 
but  looking  at  the  12th  section  and  other 
sections  of  the  Act,  I  see  the  word  may 
be  used  in  two  different  senses,  and  it  ap- 
pears to  me  that  in  the  13th  section  it 
nrast  be  held  to  mean  the  consummation 
of  the  election.  No  election  in  the  pre- 
sent case  can  be  at  present  declared  in- 
valid, because  there  is  no  election  to  declare 
invalid. 

The  Special  Case  seeks  to  provide  for 
the  costs  of  this  decision.    If  the  appel- 
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lants  choose  to  pay  the  respondents'  costs 
they  may  do  so,  but  the  Special  Case  can- 
not take  away  from  the  Court  their 
ordinary  jurisdiction  as  to  costs,  and 
onght  not  to  interfere  with  the  question 
of  costs.  We  see  no  reason  to  depart 
from  the  ordinary  rule,  and  therefore 
give  judgment  for  the  respondents  with 
costs. 

Lopbs,  J.,  delivered  the  following  writ- 
ten judgment. — We  are  asked  to  declare 
the  election  of  the  respondents  void,  on 
the  ground  that  the  mayor  improperly 
allowed  the  objection  which  was  daly 
taken  to  the  nomination  papers  of  the 
petitioners.  I  think  the  decision  of  the 
mayor  was  right,  and  that  this  petition 
should  be  dismissed  with  costs.  The 
mayor  held  the  nomination  papers  of  the 
three  petitioners  bad,  because  the  register 
number  of  George  Chapman,  the  seconder 
of  the  petitioners  thereon,  was  not  the 
number  appended  to  his  name  on  the 
burgess  roll  as  completed  on  the  22nd  of 
October  preceding.  On  the  nomination 
paper  it  was  695.  On  the  burgess  roll  it 
was  704.  It  was  found  in  the  case  that 
no  person  was  or  could  be  misled  by  the 
inaccuracy  in  the  case  of  George  Chap- 
man, and  that  there  was  not  and  could 
not  be  any  doubt  as  to  his  identity. 

The  case  depends  on  the  construction 
to  be  placed  on  sub-section  2  of  clause  1 
of  38  &  39  Vict.  o.  40,  and  on  the  sche- 
dule therein  referred  to.  [His  Lordship 
read  the  sub-section  and  schedule.]  We 
"are  asked  to  hold  that  the  provision  of 
the  Act,  so  far  as  it  relates  to  the  inser- 
tion of  the  number  in  the  bnrgess  roll  of 
the  burgess  subscribing,  is  directory  only, 
and  imposes  no  obligation,  and  this  more 
especially  as  sub-section  2  says,  "  the 
nomination  paper  shall  be  in  the  Form 
No.  2  or  to  the  like  effect."  I  cannot  under- 
stand how  it  can  be  seriously  contended 
that  the  giving  that  which  is  absolutely 
wrong  can  be  giving  that  which  is  11  to  the 
like  effect."  If,  again,  the  insertion  of  a 
wrong  number  is  not  to  invalidate  the 
nomination  paper,  the  failure  to  insert 
any  number  cannot  render  it  insufficient. 
The  insertion  of  a  wrong  number  would 
be  more  misleading  than  the  inserting  no 
number.  Again,  if  the  insertion  of  the 
numbers  in  the  burgess  roll  of  the  bur- 
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gess  subscribing  may  be  dispensed  with, 
why  may  not  "the  situation  of  the  pro- 
perty in  respect  of  which  he  is  enrolled 
in  the  burgess  roll "  be  omitted,  and  bis 
mere  ordinary  signature  be  sufficient.  It 
must  be  recollected  that  in  the  case  of 
the  nominating  burgesses,  unlike  the  case 
of  the  nominated,  the  surname  and  other 
names  need  not  be  stated,  the  ordinary 
signature  would  be  enough.  In  this  way 
the  whole  note  to  the  schedule  would  be 
frittered  away,  and  the  security  provided 
by  the  Legislature  for  the  identification 
of  the  subscribing  burgesses  be  destroyed. 
It  is  said,  however,  that  in  this  case 
George  Chapman  is  so  well  known  that 
no  person  could  be  misled,  and  that  the 
case  finds  no  person  was  misled.  If  this 
test  was  the  one  intended  to  be  applied, 
the  mayor  in  every  case,  where  an  objec- 
tion like  the  present  was  taken,  would  have 
to  hear  evidence,  and  decide  how  far  the 
inaccuracy  was  likely  to  mislead,  or  had 
misled ;  such  a  proceeding  never  could 
have  been  contemplated  by  the  Legisla- 
ture, and  the  inconvenience  of  it  is  too 
obvious  for  argument. 

I  am  of  opinion  that  the  Legislature 
intended  to  make  obligatory  the  insertion 
of  the  register  number  in  the  nomination 
paper  of  the  nominating  burgesses,  in 
order  to  afford  to  those,  whose  concern  it 
was  to  verify  the  nomination  paper,  the 
readiest  means  of  doing  so,  and  that  the 
inaccurate  statement  in  their  nomination 
paper  of  such  register  number  invalidates 
the  document.  I  entirely  agree  with" 
the  Lord  Chief  Justice  when  he  said  in* 
Mather  v.  Brown  (3),  that  in  construing 
these  Acts  it  is  a  duty  with  which  this 
Court  is  entrusted  to  keep  strictly  to  the 
Acts  themselves. 

It  was  contended  by  Sir  Henry  James 
that  the  defect  in  the  nomination  paper 
was  cured  by  section  13  of  the  Ballot  Act, 
1872,  which  is  made  applicable  to  the 
Municipal  Elections  Act,  1875,  by  41  & 
42  Vict.  c.  26.  s.  41,  and  that  the  mayor 
ought  to  have  held  and  disallowed  the 
objection.  I  cannot  adopt  that  view,  and 
am  clearly  of  opinion  that  section  13  of 
the  Ballot  Act,  1872,  was  never  intended 
to  apply  to  any  questions  arising  before 
the  mayor,  but  refers  to  a  time  subsequent 
to  a  return  by  the  mayor  when  the  elec- 


tion is  completed.  The  words  of  the 
section  are  too  clear  to  permit  of  any 
doubt. 

But  it  is  also  contended  (even  if  that 
13th  section  does  not  refer  to  the  pro- 
ceedings before  the  mayor)  that  this 
Court  now  ought  to  hold  the  defect  cured, 
and  declare  the  election  of  the  respon- 
dents void.  I  cannot  agree  with  the  con- 
tention. I  doubt  if  that  section  applies 
to  a  case  like  the  present,  but  I  am  clear 
it  cannot  apply  where  the  defect  is  a 
matter  of  substance  affecting  the  result 
of  the  election,  as  in  the  present  case. 

I  agree  with  my  brother  Grove's  re- 
marks on  the  practice  of  costs.  I  think 
the  parties  have  no  right  to  dictate  to 
the  Court  which  way  the  costs  shall  be 
decided. 

Judgment  for  respondents  with  costt. 


Solicitors— Hopwood  &  Sons,  agents  for  Francis 
.  Newton,  Stockport,  for  petitioner ;  Beal  &  De 
"  Soyres,  agents  for  C.  E.  Lake,  Stockport,  for 
respondents. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.      1    THE     NATIONAL  MERCANTILE 
•  J 


Feb.  24. 


BANK  V.  HAMPSON. 


Bill  of  Sale — Implied  License  to  Grantor 
to  carry  on  Business — Bona  fide  Purchase 
of  Goods  comprised  in  Bill  of  Sah—GrojO'  ■ 
ing  Crops.  ^sJ»S4*+~  ^  if^^7' 

In  an  action  by  the  grantees  of  aim  of 
sale  to  recover  certain  goods  comprised 
therein,  the  defendants  pleaded  that  the 
goods  in  question  were  bona  fide  sold  to 
them  by  the  grantor  in  the  ordinary  course 
of  his  business,  and  without  any  notice  (hat 
they  did  not  belong  to  the  grantor: — Held, 
on  demurrer,  that  the  defence  was  good,  in- 
asmuch as  there  was  an  implied  license 
given  to  the  grantor  of  the  bill  of  sale  to 
carry  on  his  trade,  and  consequently  a  bona 
fide  purchaser  was  protected  by  a  sale  made 
in  the  ordinary  course  of  business. 

This  was  a  demurrer  to  a  statement  of 


The  statement  of  claim  alleged  that  the 
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plaintiffs  were  the  holders  of  a  bill  of 
sale  dated  the  13th  of  January,  1879,  and 
duly  registered,  comprising,  amongst 
other  things,  all  the  growing  crops,  and 
all  the  goods,  chattels  and  effects  which 
then  were,  or  thereafter  should  be,  on  or 
about  the  farm  lands  and  premises  of  one 
Samuel  Seaman,  of  Tilney  St.  Lawrence, 
farmer  and  dealer ;  and  that  the  defend- 
ant, a  com  merchant,  on  or  about  the  2nd 
of  October,  1879,  wrongfully  converted 
to  his  own  use  and  deprived  the  plaintiffs 
of  the  use  and  possession  of  a  quantity 
— namely,  twelve  quarters,  or  there- 
*  about* — of  wheat,  comprised  in  the  said 
bill  of  sale. 

Paragraph  4  of  the  defendant's  state- 
ment of  defence  was  as  follows : — 

"  If  the  goods  so  sold  were  the  plaintiffs' 
property,  the  defendant  says  that  the 
plaintiffs  suffered  Seaman  to  have  posses- 
sion thereof,  and  enabled  him  to  hold 
himself  forth  as  having  not  only  the 
possession  but  the  property  in  the  same; 
and  that  he  sold  the  same  to  the  defend- 
ant, who  bought  them  in  the  ordinary 
course  of  his  business,  and  without  any 
notice  that  they  did  not  belong  to  the 
said  Seaman.  The  said  Seaman  was 
suffered  by  the  plaintiffs  to  carry  on  his 
business  as  a  farmer  and  dealer  in  grain 
at  the  time  of  the  sale,  and  it  was  the 
ordinary  course  of  the  said  Seaman  in 
such  business  to  make  such  sales." 

The  plaintiffs  demurred  to  paragraph  4 
of  the  statement  of  defence ;  and 

Lyon,  for  the  plaintiffs,  appeared  in 
support  of  the  demurrer. — The  goods  sold 
were  comprised  in  the  bill  of  sale,  of 
which  the  plaintiffs  were  the  holders; 
the  grantor  therefore  had  no  power  to 
sell  them  to  the  defendant.  The  plaintiffs 
had  no  right  to  prevent  the  grantor  from 
carrying  on  his  business,  and  were  under 
no  duty  to  give  notice  that  the  goods 
were  the  property  of  the  plaintiffs.  He 
cited  Cochrane  v.  Bymill  (1). 

B.  T.  Reid,  for  the  defendant,  was  not 
called  upon  to  argue. 

The  Court  (2). — This  demurrer  must  be 
overruled.    The  bill  of  sale  clearly  did  not 

(1)  40  Lav  Times,  N.S.  744. 

(2)  Lash,  J.,  and  Manisty,  J. 
You  49.-43.,  OP.  &  Exch. 
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disentitle  the  grantor  to  sell  m  the  ordi- 
nary course  of  his  business.  There  is  an 
implied  license  to  a  trader  who  gives  a 
bill  of  this  kind  to  carry  on  his  trade ; 
consequently  the  plaintiffs  have  no  locus 
standi. 

Judgment  for  defendant. 


Solicitors— J.  I.  Irving,  for  plaintiffs;  Plsws, 
Irvine  &  Hodges,  for  defendant. 


[IN  THE  COURT  OF  APPEAL. J 
1880.  I 
March  11./       PARAIRB  t01BL- 

Practice — Pleading — Payment  into  Court 
—Order  XXX.  rule  1. 

Where  a  plaintiff  claims  for  distinct 
pieces  of  work  and  labour,  alleged  m  sepa- 
rate paragraphs  of  the  statement  of  claim, 
a  defendant,  who  has  paid  money  into 
Court  generally,  need  not  specify  in  his 
statement  of  defence,  how  much  is  paid  in 
respect  of  each  head  of  claim. 

Appeal  from  a  decision  of  the  Common 
Fleas  Division. 

The  action  was  to  recover  1,1912.,  for 
work  and  labour  done  by  the  plaintiff  as 
an  architect  and  surveyor  for  the  defend- 
ant. The  plaintiff,  in  his  statement  of 
claim,  claimed  for  work  done  (par.  2),  in 
preparing  plans,  with  a  view  to  certain 
.  alterations  in  a  musio  hall  belonging  to 
the  defendant,  and  in  negotiating,  as  the 
defendant's  building  surveyor,  with  ad- 
joining owners  as  to  party-walls,  &c. 
(par.  3),  in  acting  for  the  defendant  in 
an  arbitration,  on  a  claim  for  compensa- 
tion against  the  Metropolitan  Board  of 
Works,  upon  their  purchasing  the  music 
hall;  and  (par.  4)  in  making  surveys, 
and  in  preparation  of  plans  and  specifica- 
tions with  reference  to  certain  other  pro- 
perty of  the  defendant's  at  Margate. 

The  defendant  paid  2282.  into  Court, 
and,  in  his  statement  of  defence,  pleaded 
payment  into  Court  generally. 

Field,  J.,  in  chambers,  ordered  the 

*  Coram  Bram well,  L.J. ;  Baggallay,  L.J.;  and 
Thesiger,  L.J. 

3<t 
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statement  of  defence  to  be  amended,  by 
specifying  in  respect  of  which  of  the 
items  of  the  plaintiff's  claim  the  payment 
into  Court  had  been  made. 

The  Common  Pleas  Division  reversed 
this  order,  and  the  plaintiff  appealed. 

0.  H.  Anderson,  for  the  plaintiff. — Order 
XXX.  rule  1,  provides  that  payment  into 
Court  shall  be  pleaded  in  the  defence, 
"  and  the  claim  or  cause  of  action  in  re- 
spect of  which  such  payment  shall  be 
made  shall  be  specified  therein."  And 
by  Order  XIX.  rule  9,  when  the  de- 
fendant relies  on  distinct  grounds  of 
defence,  he  is  required  to  state  them  se- 
parately. Here  the  defendant  onght  to 
state  in  his  defence,  in  respect  of  what 
heads  of  claim  he  has  paid  the  money 
into  Court. 

A.  Cock,  for  the  defendant,  was  not  re- 
quired to  argue. 

Beam  well,  L.J.— I  am  of  opinion  that 
the'  judgment  of  the  Common  Pleas  Di- 
vision was  right,  and  that  this  appeal 
must  be  dismissed.  It  might  work  a 
great  injustice  to  the  defendant  if  he  was- 
compelled  to  specify  how  mnch  he  had 
paid  into  Court  in  respect  of  each  item. 
He  might  be  unable  so  to  particularize, 
where  he  had  paid  sums  from  time  to 
time  on  account,  and  the  plaintiff  was 
sueing  for  a  balance.  I  doubt  very  much 
whether  Order  XIX.  rule  9,  has  any  ap- 
plication, because  a  plea  of  payment  into 
Court  is  not  a  defence  to  the  plaintiff's 
claim.  On  the  contrary,  it  is  a  statement 
by  the  defendant  that,  to  a  certain  ex- 
tent, the  claim  is  well-founded.  I  say 
nothing  about  the  plaintiff's  right  to  par- 
ticulars from  the  defendant  as  to  the 
money  he  has  paid  into  Court. 

Baqoallat,  L.J.,  and  Thbsiqeb,  L.J., 
concurred. 

Judgment  affirmed. 


Solicitors— F.  L.  Soamee,  for  plaintiff;  Pawle, 
Fearon  &  Co.,  for  defendant. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.  1 

Feb.  26.  J  P0BTBB  v'  DEBW- 

Landlord  and  Tenant — Implied  Covenant 
— Sub- lease — Fixtures. 

A  covenant  in  a  lease  by  which  the  lessee 
agrees  at  the  expiration  of  the  lease  to  deliver 
up  to  the  lessors  "  all  landlord's  fixtures" 
does  not  imply  a  representation  and  cove- 
nant on  the  part  of  the  lessors  that  the  lessee 
is  to  he  at  liberty  without  hindrance  from 
anyone  to  remove  during  the  term  trade 
fixtures,  and  that  the  lessors  have  not  en- 
tered into  covenants  inconsistent  with  such 
right. 

Case  argued  on  demurrer. 

The  statement  of  claim  alleged — 

1.  On  the  11th  day  of  November,  1871, 
the  defendants,  by  an  indenture  of  lease 
under  seal,  leased  to  the  plaintiff,  who 
was  by  trade  a  nurseryman,  a  dwelling- 
house  and  nursery  ground  for  a  term  of 
six  and  a  quarter  years,  less  the  last  three 
days  thereof,  from  the  24th  day  of  June, 
1872,  at  a  rental  of  601.  per  annum ;  and 
the  indenture  contained,  amongst  other 
covenants  on  the  part  of  the  plaintiff,  the 
lessee,  the  following: — "And  that  the 
lessee,  his  executors,  administrators  or 
assigns  will,  at  the  expiration  or  sooner 
determination  of  the  said  term,  deliver  np 
to  the  lessors,  their  heirs  or  assigns,  the 
said  premises,  and  all  landlord's  fixtures 
which  may  at  any  time  during  the  said 
term  be  in  or  about  the  same.  The  in- 
denture did  not  contain  the  usual  limited 
covenant  by  the  lessor  for  quiet  enjoyment 
of  the  premises  by  the  lessee,  nor  any 
express  covenant  for  quiet  enjoyment. 

2.  The  plaintiff  remained  in  possession 
of  the  said  premises  until  the  lease  ex- 
pired by  effluxion  of  time  on  the  26th  day 
of  September,  1878,  and  during  the  time 
of  his  possession  had,  with  the  knowledge 
and  acquiescence  of  the  defendants,  placed 
certain  greenhouses  and  other  trade  fix- 
tures upon  the  nursery  ground,  and 
annexed  the  same  to  the  freehold.  The 
plaintiff  in  so  placing  and  annexing  the 
said  trade  fixtures  relied  upon  the  ex- 
press provision  in  the  covenant,  whereby 
the  tenant  at  the  expiration  of  the  term 
covenants  to  deliver  up  to  the  lessors  all 


Digitized  by 


Google 


.Vol.  49.] 


MICHAKT.MAH  1879  TO  MICHAELMAS  1880. 


483 


Porter  v.  Drew,  CP. 


landlord's  fixtures  to  the  exclusion  of 
trade  fixtures,  and  upon  the  implied  cove- 
nant of  the  lessors  that  the  plaintiff  should 
be  at  liberty,  without  hindrance  from 
anyone,  to  remove  during  the  continuance 
of  the  said  term  the  said  fixtures;  and 
that  they,  the  defendants,  had  not  at  the 
time  of  the  execution  by  them  of  the  lease 
entered  into  covenants  or  engagements, 
or  done  anything  inconsistent  with  the 
right  of  plaintiff,  as  lessee,  to  carry  on 
the  trade  of  a  nurseryman,  and  remove 
before  the  end  of  the  term  trade  fixtures 
annexed  by  him  to  the  nursery  ground 
during  the  term. 

3.  The  defendants,  at  the  time  when 
they  executed  the  lease  to  the  plaintiff  as 
aforesaid,  were  themselves  tenants  of  the 
said  nursery  garden  and  premises  under 
a  lease  granted  to  them,  or  those  under 
whom  they  claim,  for  a  term  expiring  at 
Michaelmas,  1878,  and  the  said  lease, 
hereinafter  called  the  superior  lease,  con- 
tained a  covenant  by  the  lessees,  whereby 
the  lessees  covenanted  to  deliver  up  at 
the  expiration  of  the  term,  not  only  all 
the  landlord's  fixtures,  but  also  all  trade 
fixtures  annexed  during  the  last  seven 
years  of  the  said  term  under  the  superior 
lease. 

4.  The  plaintiff  was  not  aware  until 
the  granting  of  the  injunction  in  the  next 
paragraph  mentioned,  that  the  defendants 
held  under  the  superior  lease  or  any  lease 
containing  any  covenant  for  the  deliver, 
ing  np  of  trade  fixtures,  or  any  covenants 
in  restraint  of  trade  or  other  unusual 
covenants. 

5.  Shortly  before  the  determination  of 
the  term  under  the  lease  by  the  defend- 
ants to  the  plaintiff,  the  plaintiff  sold  the 
greenhouses  and  other  trade  fixtures 
placed  and  annexed  by  him  as  aforesaid, 
to  a  person  named  Hall  for  120Z.,  but 
afterwards  the  reversioners  under  the  su- 
perior lease  obtained,  ex  parte,  an  interim 
injunction  restraining  the  now  plaintiff 
from  removing  the  said  fixtures,  and 
commenced  an  action  in  the  Chancery 
Division  of  the  High  Court  of  Justice  to 
restrain  the  plaintiff  from  removing  the 
said  trade  fixtures.  The  plaintiff,  acting 
reasonably,  defended  the  action,  but  judg- 
ment was  given  therein  for  the  rever- 
sioners with  costs,  and  a  perpetual  injunc- 


tion granted  restraining  the  now  plaintiff 
from  removing  the  said  trade  fixtures, 
whereby  the  now  plaintiff  has  been  pre- 
vented from  performing  the  contract  of 
sale  to  Hall,  and  has  lost  the  price  and 
value  of  the  said  fixtures.  The  plaintiff 
has  beoome  liable  to  pay  the  costs  to  the 
reversioners,  and  to  pay  certain  costs  to 
his  own  solicitors  for  defending  the  said 
action. 

The  plaintiff  claimed  the  value  of  the 
said  fixtures  and  the  costs  of  defending 
the  action  brought  by  the  reversioners. 

Defence. — Denial  that  the  plaintiff 
placed  the  said  greenhouses  and  other 
trade  fixtures  on  the  said  nursery  ground 
with  the  knowledge  and  acquiescence  of 
the  defendants,  and 

Demurrer,  on  the  ground  that  the 
tenant's  express  covenant  to  deliver  up 
all  landlord  s  fixtures,  and  the  facts,  as  in 
the  statement  of  claim  alleged,  did  not  in 
law  create  an  implied  covenant  on  the 
part  of  the  lessors  either  that  the  tenant 
should  be  at  liberty  to  remove  the  trade 
fixtures  during  the  continuance  of  the 
term,  or  that  the  lessors  had  not  at  the 
time  of  the  execution  by  them  of  the  lease 
entered  into  any  covenant  or  engagement, 
or  done  anything  inconsistent  with  the 
right  of  the  tenant  to  remove  trade  fix- 
tures annexed  by  him  during  the  term. 

Alfred  WiUs  (Kingtford  with  him),  in 
support  of  the  demurrer. 

B.  V.  WiUianUfia  support  of  the  state- 
ment of  claim. 

In  addition  to  those  cited  in  the  judg- 
ment the  following  authorities  were  re- 
ferred to — Hyde  v.  Warden  (1) ;  Parker 
v.  Whyte  (2). 

Gbovb,  J. — I  am  of  opinion  that  the  de- 
murrer should  be  allowed.  So  far  as  this 
covenant  is  express,  it  might  not  unrea- 
sonably be  implied  that  the  lessee  was  not 
bound  to  deliver  up  some  fixtures  other 
than  landlord's  fixtures ;  but  on  the  part 
of  the  plaintiff  it  is  sought  to  carry  the 
implied  covenant  much  further,  and  to 
say  it  is  a  covenant  on  the  part  of  the 

(1)  47  Law  J.  Rep.  Exch.  121 ;  Law  Rep.  3 
Ex.  D.  72. 

(2)  1  HnrL  &  N.  167  ;  32  Law  J.  Rep.  Chanc. 
520. 
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landlord  that  he  will  prevent  anyone  else 
interfering,  and  will  either  guarantee  the 
tenant  against  the  superior  landlord 
taking  these  fixtures,  or  will  pay  damages 
for  breach  of  covenant.  This  seems  to  be 
a  strong  implication  to  arise  from  a  cove- 
nant which  is  for  the  benefit  of  the  land- 
lord. Another  important  matter  for  con- 
sideration is  that  the  alleged  implied 
covenant  is  not  restricted  to  things  on  the 
premises  at  the  date  of  the  lease  to  the 
plaintiff.  The  claim  is  for  fixtures  placed 
on  the  premises  subsequently  to  the  execu- 
tion of  the  underlease.  Tt  seems  to  me  that 
if  such  a  covenant  were  to  be  implied  from 
an  express  covenant  to  deliver  up  all  the 
landlord's  fixtures,  it  would  be  difficult 
to  fix  the  limit  of  implied  covenants.  It 
would  come  to  this — that  in  perhaps  a 
short  lease  containing  one  or  two  cove- 
nants, in  which  the  landlord  makes  stipu- 
lations as  to  himself,  we  should  have  to 
imply  that  the  landlord  covenants  against 
everything  else.  The  argument  cannot 
stop  there,  for  we  should  have  to  imply 
that  the  landlord  guarantees  against 
interference  by  the  superior  landlord. 
There  is  nothing  in  the  cases  which  goes 
so  far.  On  the  face  of  the  lease,  wherein 
the  last  three  days  of  the  term  are  ex- 
cepted, there  is  obvious  reference  to  some 
other  lease,  shewing  that  the  tenant  knows 
of  a  superior  lease. 

Under  these  circumstances  am  I  to 
imply  a  covenant  by  way  of  warranty 
that  the  superior  landlord  shall  not  inter- 
fere with  the  tenant  who  has  had  an  op- 
portunity of  looking  at  the  superior  lease, 
and  knows  of  its  existence,  merely  be- 
cause the  landlord  has  put  into  the  sub- 
lease some  covenants  for  his  own  benefit  ? 
The  draughtsman  of  a  lease  would  be 
involved  in  great  and  unreasonable  diffi- 
culty if  he  had  to  anticipate  that  other 
covenants  might  be  inferred  from  the 
insertion  of  a  covenant  as  to  one  parti- 
cular matter.  I  can  imply  no  such  cove- 
nant as  that  on  which  the  claim  is 
founded. 

The  cases  are  a  little  conflicting.  Cosser 
v.  Collinge  (3)  goes  furthest  of  them  all. 
In  that  case  the  Court  decided  that  as 
there  was  notice  of  the  head  lease,  and 

(3)  3  Myl.  &  K.  283. 


ample  opportunity  of  seeing  it  at  the 
solicitor's  office,  the  defendant  was  liable 
to  the  covenants  of  the  head  lease,  al- 
though they  were  unusual.  The  Master 
of  the  Rolls,  in  the  first  part  of  his  judg- 
ment, decides  the  case  quite  irrespective 
of  the  fact  that  the  head  lease  was  at  the 
solicitor's  office,  and  might  have  been 
inspected.  He  then  goes  through  the 
evidence,  and  comes  to  the  same  conclu- 
sion. The  other  cases  do  not  go  quite  so 
far,  for  in  Flight  v.  Barton  (4)  it  was 
held  that  where  a  lessee  knows  of  the 
existence  of  a  head  lease,  he  has  con- 
structive notice  of  all  usual  covenants  in 
it.  But  qucere  whether  he  has  notice  of 
unusual  covenants.  In  Van  v.  Gorpe  (5) 
there  was  an  agreement  for  a  lease  to 
contain  all  usual  covenants,  and  a  cove- 
nant that  the  house  should  not  be  con- 
verted into  a  school,  and  it  was  held  in 
an  action  for  specific  performance  that 
the  plaintiff  was  not  bound  to  accept  a 
lease  containing  other  unusual  covenants, 
but  that  the  defendant  was  bound  to 
grant  a  lease  conformable  to  the  terms 
of  an  agreement.  This  decision  does  not 
touch  the  present  case,  and  I  am  rather 
surprised  the  matter  should  have  been 
disputed  there.  In  Propert  v.  Parker 
(6)  the  lessee  did  not  know  of  his  head 
lease,  and  that  case  does  not  properly 
apply  to  the  present  one.  But  Dennett 
v.  AtJierton  (7)  does  appear  in  favour  of 
this  demurrer. 

None  of  the  cases  support  this  state- 
ment of  claim,  or  go  the  length  of  de- 
ciding that  because  a  person  covenants 
for  his  own  benefit,  that  certain  things 
shall  be  done,  he  is  therefore  to  be 
taken  to  implv  not  only  that  certain 
other  things  shall  be  done,  but  that  he 
will  guarantee  that  the  landlord  or  even 
others  shall  not  interfere.  On  this  broad 
distinction  my  judgment  is  mainly  based. 

But  there  is  another  point  Suppose 
that  a  person  having  a  covenant  on  a 
particular  subject  might  be  held  to  imply 
the  converse  of  it ;  for  instance,  suppose 
that  the  covenant  here  should  imply  that 

(4)  3  Myl.  &  K  282. 

(5)  3  Myl.  &  K.  269. 

(6)  3  Myl.  &  K.  280. 

(7)  41  Law  J.  Rep.  Q.B.  165;  Law  Bep.  7 
Q.B.  816. 
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no  other  than  landlord's  fixtures  should 
be  given  up,  ought  not  such  implication 
to  be  made  only  when  the  matter  must 
be,  I  will  not  say  reasonably  but,  neces- 
sarily in  the  contemplation  of  the  par- 
ties,  for  otherwise  it  would  fix  the  parties 
with  a  covenant  not  in  their  thoughts  at 
all.  Here,  for  instance,  was  a  nursery 
ground ;  could  it  be  said  that  because  the 
subject-matter  of  the  demise  happened  to 
be  a  nursery  ground,  the  landlord  was 
bound  as  to  fresh  buildings  of  a  character 
not  called  landlord's  fixtures,  and  was 
supposed  by  this  covenant  to  be  guaran- 
teeing the  tenant  against  removal.  That 
would  be  a  very  strong  construction.  It 
would,  in  fact,  be  making  the  landlord 
covenant  for  a  matter  which  he  never 
might  have  thought  of  at  all.  If  it  were 
an  old  nursery  ground,  nobody  would 
suppose  any  more  erections  were  going 
to  be  placed  on  it,  and  yet  it  is  said  that 
the  landlord  is  making  himself  liable  to 
protect  the  tenant  against  the  superior 
landlord. 

Judgment  for  defendants  with  costs. 
Leave  to  amend. 


Solicitors — Harper,  Broad  &  Battcock,  for  plain- 
tiff; Wilkinson  &  Drew,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
1880.       "I  WAGSTAFF,       BRASSEY  AND 

Feb.  27, 28.  >    others  v.  andbbson,  moss 

Mar.  1.     J      AND  OTHERS  * 

Skipping — Charter-party  —  Agency  of 
Master — Liability  of  Brokers  "  acting  for 
Owners  "  for  Tort  of  Master. 

The  defendants  offered  the  plaintiffs  room 
for  a  cargo  at  a  named  rate  in  the  ship  D. ; 
they  then  chartered  that  ship  under  a  char- 
ter-party which  provided  inter  alia  that  the 
ship  should  go  to  0.,  should  receive  on  board 
such  goods  as  might  be  required,  that  the 
whole  ship  should  be  at  the  disposal  of  the 
charterers,  that  the  master  and  owners 
should  be  responsible  as  if  the  ship  were 

•  Coram  Bramwell,  L.J.;  Baggallay,  L.J.; 
and  Thoriger,  L.J. 


loaded  for  the  owners  independently  of  the 
charter-party,  that  the  master  should  sign 
bills  of  lading  at  any  rate  of  freight  the 
charterers  might  require  without  prejudice 
to  the  charter-party,  that  the  ship  should  be 
addressed  to  the  charterers'  nominee  at  the 
port  of  discharge,  and  the  charterers'  re- 
sponsibility, except  for  freight,  should  cease 
on  the  vessel  being  loaded. 

Sliortly  after,  the  defendants  **  acting  for 
the  owners  of"  tlie  D.,  agreed  with  the 
plaintiffs  to  receive  on  board  a  cargo  at 
the  rate  previously  mentioned  by  them  to 
the  plaintiffs,  and  furtlier  agreed  that  the 
barges  as  they  came  along  should  be  im- 
mediately discharged  or  they  undertook 
to  pay  demurrage.  The  cargo  was  received 
on  board,  the  master  signed  bills  of  lading 
for  the  cargo  to  be  delivered  at  0.  to  the 
plaintiffs'  order  or  assigns.  Half  the 
freight,  less  discount,  was,  by  agreement, 
paid  to  defendants  before  the  ship  sailed ; 
the  residue,  being  the  sum  mentioned  in  the 
bill  of  lading,  was  to  be  paid  at  0. 

The  ship  sailed,  met  with  bad  weather, 
put  into  an  intermediate  port,  and  was 
condemned,  the  cargo  was  discharged  and 
the  master  sold  it  without  communicating 
with  the  plaintiffs. 

In  an  action  for  the  value  of  the  cargo 
the  jury  found  that  the  sale  was  unjustifi- 
able : — 

Held,  that  the  defendants  were  not  liable, 
that  the  contract  between  the  plaintiffs  and 
the  defendants  was  at  an  end  when  the 
cargo  was  on  board,  and  that  the  master 
was  not  the  agent  or  servant  of  the  defen- 
dants. 

Appeal  from  the  judgment  of  Denman, 
J.,  on  further  consideration  after  trial 
with  a  jury.  The  case  is  reported  48 
Law  J.  Rep.  CP.  759. 

Action  for  the  value  of  a  cargo  of 
stone  and  cement,  shipped  by  the  plain- 
tiffs on  board  the  ship  F.  K.  Dumas,  of 
which  the  defendants  were  charterers, 
which  it  was  alleged  the  master  had 
improperly  sold  at  an  intermediate  port 
during  the  voyage  from  London  to 
Callao. 

By  the  charter-party  made  on  the  25th 
of  Jane,  it  was  agreed,  amongst  other 
things,  between  the  master  on  the  part  of 
the  owners  of  the  ship  and  the  defendants, 
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that  the  ship  should  go  from  London  to 
Callao,  that  she  should  receive  on  board 
all  such  lawful  goods  as  might  be  required, 
that  the  whole  ship  should  be  at  the  dis- 
posal of  tbe  charterer  for  the  conveyance 
of  goods,  except  the  space  necessary  for 
the  crew  and  stores,  that  the  master  and 
owners  should  give  the  same  attention  to 
the  cargo,  and  in  every  respeot  be  and 
remain  responsible  to  all  whom  it  might 
concern,  as  if  the  ship  was  loaded  in  her 
berth  by  and  for  the  owners,  indepen- 
dently of  the  charter,  that  the  master 
was  to  sign  bills  of  lading  at  any  rate  of 
freight  the  charterer  might  require, 
without  prejudice  to  the  charter-party, 
that  the  ship  should  be  addressed  to  the 
charterer's  nominee  at  tbe  port  of  dis- 
charge. The  total  freight  to  be  paid  for 
the  use  and  hire  of  the  ship  was  agreed 
at  the  sum  of  2,500/..,  to  be  paid  against 
captain's  order  by  charterer's  acceptance 
at  ninety  days,  or  in  cash  less  discount  at 
captain's  option  and  the  charterer's  re- 
sponsibility, except  for  freight,  was  to 
cease  on  the  vessel  being  loaded. 

On  the  26th  of  June  the  defendants 
Moss  and  Mitchell,  whose  acts  it  was 
admitted  bound  the  other  defendants  as 
well  as  themselves,  entered  into  the  fol- 
lowing agreement  with  the  plaintiffs : — 

"  It  is  this  day  mutually  agreed  be- 
tween Moss  &  Mitchell,  acting  for  the 
owners  of  the  F.  K.  Dumas,  and  Thomas 
Brassey  &  Co.,  the  plaintiffs,  that  the 
former  shall  receive  on  board  .  .  .  1,000 
tons  of  cement  in  casks  and  stone  in 
blocks,  at  the  rate  of  30s.  per  ton,  freight 
from  London  to  Callao  ....  The  barges 
as  they  come  alongside  shall  be  imme- 
diately discharged,  or  Moss  &  Mitchell 
undertake  to  pay  demurrage  on  barges. 
The  cargo  to  be  received  at  Callao  as 
customary,  freight  to  be  paid  one-half  on 
signing  bills  of  lading  ....  and  the 
remainder  on  final  discharge  at  Callao. 
Penalty  for  non-performance  of  this 
agreement  1,5002." 

Before  entering  into  the  charter-party 
the  defendants  had,  on  the  24th  of  June, 
written  to  Smith,  Sundius  &  Co.,  brokers 
for  the  plaintiffs,  offering  room  in  the  F. 
K.  Dumas  for  750  tons  of  cement  and 
250  tons  of  stone  at  the  rate  of  30s., 


and  1,000  tons  of  cement  and  stone  were 


The  master  signed  bills  of  lading  for 
the  cargo  "  to  be  delivered  at  Callao  unto 
order  or  to  plaintiffs'  assigns  on  paying 
freight  for  the  goods  786*.  17*.  4d.  The 
sum  of  780Z.  6s.  Id.,  half  of  the  freight, 
minus  discount,  was  paid  by  the  plaintiffs 
to  the  defendants  before  the  ship  sailed. 

The  ship  met  with  bad  weather  and 
put  into  Monte  Video.  A  survey  was 
there  made,  the  cargo  was  discharged  by 
order  of  the  surveyors  and  landed  and 
housed.  The  ship  was  properly  con- 
demned and  a  portion  of  the  cargo  was 
sent  on  to  Callao  in  other  vessels;  but 
the  master  sold  the  cement  and  the  stone 
without  communicating  with  the  plain- 
tiffs. 

The  jury  found  that  the  sale  was  un- 
justifiable, but  Denman,  J.,  gave  judg- 
ment for  the  defendants. 

The  plaintiffs  appealed. 

W.  Williams  and  A.  L.  Smith,  for  the 
plaintiffs. — This  action  is  maintainable 
both  on  the  contract  to  carry  and  on  tbe 
bill  of  lading,  for  the  defendants  con- 
tracted to  carry  the  cargo  and  the  bill  of 
lading  signed  by  the  master  is,  in  fact, 
the  defendants'  bill  of  lading,  as  he  was 
for  that  purpose  their  agent. 

The  defendants  contracted  to  carry  the 
cargo  to  Callao,  and  they  were,  in  fact, 
the  owners  of  the  ship  for  that  voyage. 
The  master,  therefore,  became  their  agent 
for  all  matters  connected  with  the  car- 
riage of  the  goods,  and  they  are  liable  for 
his  tortious  act  in  selling  the  cargo — 
Oolvin  v.  Newberry  (1),  Marquand  v. 
Banner  (2),  Schuster  v.  McKellar  (3).  If 
the  perils  of  the  seas  prevented  them 
from  themselves  carrying  the  cargo  to 
Callao,  still  the  sale  was  not  justifiable — 
Acatos  v.  Burns  (4).  The  sale  was  not 
warranted  by  the  exception  in  the  bill  of 
lading,  and  therefore  the  master  as  re- 
presenting tbe  ship  owner,  that  is  in  this 
case  the  defendants,  ought  to  have  taken 

(1)  1  CI.  &  F.  283. 

(2)  6  E  &  B.  232 ;  25  Law  J.  Rep.  QJS.  313. 

(3)  7  E.  &  B.  704 ;  26  Law  J.  Rep.  Q.B.  281. 

(4)  47  Law  J.  Rep.  Exch.  566 ;  Law  Rep.  3 
Ex.  D.  282. 
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care  of  the  cargo — Notara  v.  Henderson 
(5). 

The  act  of  selling  was  unjustifiable, 
bat  it  was  within  the  scope  of  an  agent's 
authority,  and  therefore  the  defendants 
are  liable,  and  they  cannot  shift  that  lia- 
bility by  the  employment  of  sub-agents 
— Embank  v.  Nutting  (6),  The  Oobeqiiid 
Marine  Insurance  Company  v.  Barteaux 
(7),  Sandeman  v.  Scurr  (8). 

Butt  (with  him  Mathetv). — Whatever 
may  be  the  conclusion  of  law,  the  fact 
remains  that  the  shipowners  and  not  the 
defendants  were  the  carriers.  The  char- 
ter-party  mnst  be  considered,  and  that 
Bhews  that  the  master  was  the  servant 
of  the  owners.  The  master  was  not  the 
servant  or  agent  of  the  defendants, 
for  signing  bills  of  lading ;  the  learned 
Judge  to  whom  that  was  left  has  so  fonnd. 
The  charter-party  does  not  bind  the  plain- 
tiffs; bat  it  shews  what  the  intention 
of  the  defendants  was.  If,  then,  the 
master  was  not  in  fact  the  agent  of  the 
defendants,  and  if  the  defendants  were 
in  fact  not  the  owners  of  the  ship  for 
that  voyage,  conld  it  be  said  that  they 
have  held  the  master  out  as  their  agent  or 
that  they  have  by  their  conduct  misled  the 
plaintiffs  and  induced  them  to  act  in  Bome 
way  other  than  that  in  which  tbey  would 
have  acted  ?  It  is  submitted  that  no 
such  conduct  can  be  alleged,  the  letter  of 
the  24th  of  June  offers  "room,"  the 
agreement  of  the  26th  speaks  of  them  as 
"acting  for  owners,"  and  provides  that 
"the  ship  shall  receive"  the  contract, 
that  is,  the  defendants  contract  that  the 
ship  owners  shall  receive  the  cargo  and 
give  the  documents  and  then  their  con- 
tract is  at  an  end  and  the  plaintiffs  are 
left  to  the  ordinary  contract  of  carriage, 
Schuster  v.  McKellar  (3). 

He  was  stopped  by  the  Court. 

W.  Williams  in  reply. 

Bbamwbll,  L.J. — I  am  of  opinion  that 
this  judgment  must  be  affirmed.  The 
first  ground  ou  which  I  think  so  is  one 

(5)  41  Law  J.  Rep.  Q.B.  158 ;  Law  Rep.  7 
Q.B.  226. 

(6)  7  Com.  B.  Rep.  797. 

(7)  Law  Rep.  6  P.C.  319. 

(8)  36  Law  J.  Rep.  Q.B.  58 ;  Law  Rep.  2  Q.B. 


which  has  scarcely  been  mentioned.  The 
document  of  the  26th  of  June  is  on  the 
face  of  it  an  agreement  made  by  the 
defendants  Moss  and  Mitchell  "  acting 
for  the  owners  of  the  F.  K.  Dumas,"  the 
ship  in  respect  of  which  the  charter-party 
was  made.  Now  without  doubt  there 
have  been  several  decisions  which  have 
established  the  principle  that,  although  a 
person  expresses  himself  in  the  body  of  a 
document  to  be  acting  as  an  agent  for 
another,  yet  that  fact  does  not  prevent 
him  from  being  personally  liable  upon  the 
document,  in  cases  in  which  his  signature 
has  been  affixed  absolutely  and  without 
qualification.  I  think,  however,  that  the 
principle  of  those  oases  is  not  applicable 
here.  It  is  manifest  from  this  agreement, 
especially  if  it  be  remembered  that  the 
agents  were  shipbrokers  and  that  ship 
brokers  do  not  act  for  themselves,  that 
Moss  and  Mitchell  did  not  intend  or  pro- 
fess to  bind  themselves  by  this  agreement ; 
but  that  they  were  really  acting  for  the 
owners  of  the  F.  K.  Dumas. 

It  is  said  that  Moss  and  Mitchell  per- 
sonally undertook  to  pay  the  demurrage 
on  barges  if  it  should  become  payable ; 
but  I  am  of  opinion  that  they  only  entered 
into  that  undertaking  as  agents  for  the 
shipowners,  and  not  as  being  themselves 
principals. 

Supposing,  however,  that  Moss  and 
Mitchell  had  no  authority  to  act  as 
agents,  and  that  they  would  therefore  be 
liable  in  damages  for  making  a  false 
representation,  still  I  do  not  think  that 
the  principle  of  the  cases  to  which  I  have 
already  referred  applies,  and  I  do  not 
think  it  can  be  said  that  they  can  be 
treated  as  principals  because  they  had  no 
authority.  If  that  were  so,  then  it  may 
be  observed  that  the  rights  and  obli- 
gations mast  be  mutual. 

This  is  not  a  contract  in  which  there  is  a 
personal  consideration ;  this  is  a  case  where 
a  man  pledges  or  contracts  for  performance 
of  something  by  a  ship  and  the  shipowner, 
and  which  is  therefore  different  from  a 
pledge  of  personal  liability.  It  seems  to 
me  that  this  agreement  purports,  on  the 
face  of  it,  to  bind  the  ship  and  the  ship- 
owners, and  is  in  no  sense  an  undertaking 
by  the  defendants  that  they  would  carry 
the  cargo,  and  as  I  have  said,  the  only 
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Sound  for  maintaining  an  action  against 
oss  and  Mitchell  would  be  that  they 
had  represented  themselves  as  having  an 
authority  which  they  did  not  possess,  if 
indeed  such  were  the  facts.  Farther, 
however,  even  if  these  difficulties  were 
not  insurmountable,  the  defendants  may 
well  ask  the  plaintiffs  what  cause  of  com- 
plaint  they  have  against  them.  Take 
the  agreement,  and  if  its  various  clauses 
be  referred  to,  it  will  be  found  that  the 
defendants  have  done  their  part,  and  that 
the  agreement  has  been  performed. 
The  owners  of  the  ship  were  to  receive 
on  board  a  certain  cargo,  they  have  done 
so ;  at  a  certain  rate  of  freight,  they  have 
done  so  ;  from  a  certain  place  to  another 
named  place,  they  have  done  so.  Then 
there  is  the  demurrage  clause ;  now  if 
they  had  no  authority  to  enter  into  this 
agreement,  then  possibly  quoad  this 
clause  Messrs.  BrasBey  might  have  said 
that  they  would  have  nothing  to  do  with 
the  agreement  at  all,  as  the  defendants 
had  not  authority  to  make  the  agreement, 
taking  it  as  one  entire  agreement ;  bnt  I 
think  that  they  had  authority  because 
they  were  shipbrokers,  and  they  could 
specify  the  time  within  which  barges 
Bhould  be  unloaded.  Moreover,  no  dif- 
ficulty has  arisen  upon  the  demurrage 
clause.  Every  word  of  the  agreement 
has,  as  I  think,  been  carried  out  by  the 
defendants,  and  therefore  I  do  not  think 
the  plaintiffs  can  maintain  this  action. 
The  plaintiffs  set  out  the  charter-party  in 
order  to  prove  that  the  defendants  con- 
tracted to  carry,  and  further  allege  that 
the  defendants  entered  into  the  agreement 
on  their  own  behalf  and  not  for  the  ship- 
owners. I  do  not  think  that  this  can  be 
maintained. 

It  was  further  said  on  behalf  of  the 
plaintiffs  that  there  would  be  an  uncer- 
tainty as  to  the  persons  to  whom  the 
freight  might  be  payable.  But  the  freight 
is  payable  to  the  shipowners.  I  have  no 
doubt  that  they  were  content  that  it  should 
be  paid  to  the  brokers,  and  that  so  much 
of  the  freight  as  was  payable  in  England 
should  be  received  by  them,  and  as  to 
that  which  was  payable  at  Callao  it 
would  be  by  arrangement  paid  by  means 
of  bills,  which  would  enable  the  master 
to  receive  it  out  there.    It  was  then  said 


that  Messrs.  Brassey  might  refuse  to  re- 
ceive the  goods  at  Callao,  and  to  pay 
the  freight,  and  it  was  asked  who  would 
in  that  case  be  entitled  to  sue  them.  I 
answer  that  the  shipowners  could,  and 
that  it  was  intended  they  should  do  so. 
True,  the  freight  received  by  the  owners 
would  be  something  other  than  that  which 
the  freighters  would  pay ;  but  that  was  a 
matter  of  arrangement.  One  does  not 
desire  to  invent  what  may  be  called  quasi- 
fiduciary  positions,  and  I  do  not  think  it 
is  necessary  to  do  so  here,  for  the  figures 
have  been  so  arranged,  as  I  understand, 
that  the  only  persons  interested  in  the 
freight  are  the  shipowners,  so  that  it  is 
not  necessary  to  invent  a  supposed  trustee- 
ship. It  would  not  be  difficult  to  do  so, 
because  if  the  shipowners  did  receive 
more  than  the  lump  sum  arranged  between 
them  and  the  charterers,  they  would  be 
trustees  for  that  amount  and  would  be 
bound  to  pay  it  over. 

It  was  also  said  that  if  this  be  the  right 
view,  why  were  Anderson  &  Co.  joined 
as  defendants  F  I  do  not  know  why, 
unless  because  they  were  joint  adven- 
turers, but  if  Moss  and  Mitchell  are  con- 
sidered as  brokers  only,  then  Anderson 
&  Co.  could  not  be  liable,  and  I  think 
this  tells  in  favour  of  the  defendants, 
because  if  the  agreement  was  made  by  the 
defendants  for  themselves,  why  should  not 
the  joint  adventurers,  Anderson  &  Co.,  be 
liable  to  pay  as  well  as  the  said  de- 
fendants ? 

I  have  no  misgivings  as  to  the  case  of 
Colvin  v.  Newberry  (1),  and  I  quite  assent 
to  the  decision  in  that  case.  I  do  not 
think  that  in  that  case  the  signing  of  the 
bill  of  lading  by  the  captain  as  agent  for 
the  defendants  amounted  to  a  new  con- 
tract between  the  shipowner  and  the 
freighter,  the  freighter  having  previously 
arranged  with  the  charterer  that  he 
should  carry  his  goods  upon  agreeing  the 
freight  with  him.  I  think  that  in  such  a 
case  the  rights  and  remedies  of  the 
freighter  would  be  against  the  charterer, 
and  that  he  would  not  have  any  farther 
rights  because  he  took  a  bill  of  lading 
from  the  shipowner.  In  such  a  case  the 
shipowner  receives  the  goods  on  board, 
and  is  bound  to  deliver  them  as  directed, 
with  no  right  to  detain  them  for  any 
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other  cause  than  the  non-payment  of  the 
freight.  I  am  aware  that  to  oall  the  bill 
of  hiding  the  contract  is  usual,  and  has 
been  sanctioned  by  the  introduction  of 
the  phrase  into  an  Act  of  Parliament; 
that  may  be  correct  in  many  oases,  bnt  I 
do  not  think  it  is  accurate  in  all  cases  to 
say  that  a  new  contract  superseding  or 
varying  the  former  contract  is  made 
when  the  bill  of  lading  is  signed. 

I  am  not  desirous  of  giving  utterance 
to  what  may  be  called  an  obiter  dictum, 
knowing,  as  those  who  sit  here  must 
know,  the  remarks  and  criticisms  which 
such  dicta  have  to  undergo ;  but  I  am  by 
no  means  persuaded  that  if  this  were  to 
be  construed  aa  a  contract  for  carriage 
between  the  plaintiffs  and  the  charterers, 
the  charterers  would  be  liable  for  the 
misfeasance  of  the  captain,  although 
acting  within  the  scope  of  his  authority ; 
but  I  am  not  desirous  of  giving  an 
opinion  on  this  point.  It  might  be  that 
the  owner,  as  was  held  in  Ewbank  v. 
Nutting  (6)  would  be  liable,  the  charterer 
being  bound  in  the  interest  of  the 
freighters  to  seek  his  remedy  over,  and 
then  to  account  to  those  with  whom  he 
had  contracted,  though  not  liable,  as  he  is 
sought  to  be  made  here,  as  though  the 
misfeasance  had  been  his  or  that  of  his 
agents  acting  within  the  scope  of  his 
authority. 

I  think  that  this  appeal  must  be  dis- 
missed. 

Baogallat,  L.J. — I  am  of  the  same 
opinion,  and  have  but  little  to  add.  The 
first  question  is,  what  was  the  relation 
between  the  plaintiffs  and  the  defendants. 
The  answer  is  to  be  found  in  the  con- 
struction which  ought  to  be  put  on  the 
agreement  of  the  26th  of  June.  That 
was  an  agreement  made  by  oertain  loading 
brokers  on  behalf  of  the  owners  of  the 
ship,  whoever  they  may  be.  It  was  a 
limited  contract,  and  as  Denman,  J.,  says 
in  his  judgment :  "  It  appears  to  me  that 
it  merely  amounts  to  a  contract  that  the 
owners  of  the  ship  shall  receive  the  goods 
on  board  and  enter  into  contract  by  bills 
of  lading  to  carry  them  at  certain  rates  of 
freight,  and  that  the  ship  shall  sail  on  or 
about  a  certain  day  named,  and  that  the 
You  49.— OB.,  OP.  &  Exch. 


defendants  will  pay  certain  demurrage  if 
the  barges  are  delayed." 

If,  however,  there  is  anything  in  the 
nature  of  a  latent  ambiguity  in  the  con- 
tract or  agreement,  then  reference  can  be 
made  to  the  letter  of  June  24th,  which 
makes  the  agreement  plain,  and  shews 
that  Moss  and  Mitchell  entered  into  the 
contract  as  brokers  and  not  as  principals. 
That  letter  was  written  on  one  of  the 
printed  forms,  and  was  merely  an  offer  of 
room  at  a  certain  charge.  The  only 
right  therefore  that  the  plaintiffs  can 
have  against  the  brokers  in  respect  of  any 
breach  of  contract  must  be  a  right  to  sue 
for  damages  for  misrepresentation  of 
authority,  if  as  a  fact  they  were  not 
authorised  to  make  this  agreement  as 
agents  for  the  shipowners.  The  defen- 
dants cannot  be  put  in  the  position  of 
owners  of  the  ship  so  as  to  make  them 
responsible  for  the  acts  of  the  captain.  If 
they  did  agree  to  receive  the  goods,  then 
it  cannot  be  said  they  have  not  performed 
that  agreement. 

It  is  urged  by  the  plaintiffs  that  the 
brokers  Moss  and  Mitchell  had  become 
quad-owners  of  the  ship  for  this  voyage, 
and  therefore  that  they  are  liable.  I  am 
however  of  opinion  that  the  charter- 
party  completely  negatives  this  con- 
tention. The  whole  effect  of  the  charter- 
party  is  that  the  shipowners  accept  the 
lump  8am  of  2.500Z.  for  the  freight,  which 
was  to  be  earned  on  that  particular 
voyage,  leaving  the  brokers  to  make  a 
gain  or  incur  a  loss  according  as  the 
event  of  the  voyage  might  turn  out,  and 
in  every  respect  leaving  the  owner  and 
the  master  of  the  ship  to  act  as  though 
there  had  been  no  arrangement  come  to. 
The  oharter-party  has  been  already  fully 
disoussed,  but  it  appears  to  me  that  it 
bears  out  the  view  that  the  defendants 
are  not  to  be  considered  as  owners  of  the 
ship,  that  the  contention  of  the  plaintiffs 
must  therefore  fail  and  that  this  appeal 
must  be  dismissed. 

Thbsigkb,  L.J. — I  am  of  the  same 
opinion.  The  appellants  contend  that  the 
master  was  acting  as  the  agent  of  the 
defendants  in  selling  the  goods  at  Monte 
Video,  and  they  further  say  that,  being 
SB 
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such  agent,  he  was  acting  within  the 
general  scope  of  his  authority  as  agent, 
and  that  although  the  sale  was  un- 
justifiable, still  that  the  defendants  are 
liable  nnder  the  rule  of  law  laid  down  in 
Ewbank  v.  Nutting  (6).  This  contention 
involves  several  propositions.  The  first  is 
that  the  master  of  the  ship  was  the  agent 
of  the  defendants,  and  I  do  not  think  that 
has  been  made  ont.  The  goods,  the  sale 
of  which  is  the  subject  of  dispute,  were  on 
board  this  ship  under  a  bill  of  lading,  so 
that  prima  facie  the  master  in  signing  the 
bill  of  lading  would  be  acting  for  the 
shipowners,  and  the  shipowners  wonld 
prima  facie  be  responsible  for  the  carriage 
of  those  goods.  It  is  however  possible  to 
negative  this  probable  liability  of  the 
shipowners  in  two  ways.  First,  by 
shewing  that  the  transactions  between 
the  defendants  and  the  shipowners  may 
have  been  such  that  the  defendants  were 
in  effect  put  in  the  place  of  the  ship- 
owners for  this  particular  voyage,  as  was 
the  case  in  Colvin  v.  Newberry  (1). 
Secondly,  it  may  be  that  the  charterers 
have  so  conducted  themselves  or  so  con- 
tracted as  to  make  themselves  personally 
responsible. 

Is  then  the  first  of  these  suggestions 
borne  ont  by  the  facts  of  the  case  ?  I  do 
not  think  that  it  is.  It  may  be  that 
certain  parts  of  the  charter-party,  such 
as  the  provision  that  the  whole  ship  should 
be  at  the  disposal  of  the  charterers,  and 
the  provision  as  to  the  sum  to  be  paid  for 
the  use  and  hire  of  the  ship  might  seem, 
if  taken  by  themselves,  to  involve  the 
notion  that  the  defendants  were  for  that 
voyage  to  stand  in  the  place  of  the  ship- 
owners. But  if  the  whole  document  be 
considered,  it  is  clear  that  this  was  not 
the  intention  of  the  parties.  Indeed 
there  is  one  clause  in  the  agreement 
which  negatives  the  idea  that  the  defen- 
dants were  to  be  put  into  the  position  of 
the  shipowner,  for  it  provides  that  the 
master  and  owners  of  the  ship  shall  give 
the  same  attention  to  the  crew,  and  be 
responsible  to  all  whom  it  may  concern 
as  if  the  ship  were  loaded  in  her  berth 
by  and  for  the  account  of  the  owners, 
independently  of  the  agreement;  and  then 
almost  at  the  end  of  the  charter-party 
there  is  a  provision  which  perhaps  by 


itself  wonld  not  necessarily  negative  the 
liability  of  the  defendants  as  shipowners; 
but  which  is  nevertheless  important  in 
favour  of  the  views  of  the  defendants 
when  read  with  the  clause  to  which  I 
have  just  before  referred,  and  that  is, 
"  that  the  charterer's  responsibility  under 
this  charter-party,  except  for  freight  as 
provided,  shall  cease  on  the  vessel  being 
loaded." 

In  this  case  there  is  a  foreign  ship- 
broker  who  has  a  ship  in  the  port  of 
London ;  he  is  desirous  of  securing  full 
cargo  for  that  ship,  he  commences  to  deal 
with  that  view  with  a  London  broker, 
and  enters  into  an  agreement  with  him 
for  the  use  of  the  ship  for  a  lump  sum  to 
be  paid  as  freight  so  as  to  limit  the  risk 
and  to  have  the  guarantee  to  that  amount 
of  some  responsible  brokers,  and  such  an 
agreement  appears  to  be  a  probable  and 
a  reasonable  one  quite  apart  from  any 
question  of  custom,  and  none  has  been 
proved  in  this  case,  and  it  is  an  arrange- 
ment which  was  contemplated  by  the 
very  wording  of  the  agreement.  In  the 
second  place  it  is  necessary  to  consider 
whether  the  defendants  have  so  con- 
ducted themselves  or  so  contracted  as  to 
make  themselves  responsible  in  the  place 
of  the  shipowners.  I  am  of  opinion  that 
they  have  not.  We  begin  with  the 
negotiations  between  Messrs.  Smith,  Son- 
dins  &  Co.,  the  plaintiffs  brokers,  with 
Anderson  &  Co.  and  the  defendants,  on 
whose  behalf  jointly  that  charter-party 
was  executed  by  Anderson  &  Co.,  and 
the  terms  of  the  letter  of  the  24th  of 
June  shew  that  Moss  and  Mitchell  were 
acting  as  agents,  and  not  on  their  own  be- 
half. We  can  of  course  only  look  at  that 
letter  if  the  agreement  of  the  26th  of  June 
does  not  contain  the  complete  contract  of 
carriage ;  but  it  is  clear  that  it  is  not  a 
complete  contract,  it  is  an  arrangement 
that  Moss  and  Mitchell  shall  receive  on 
board  a  certain  cargo  to  be  carried  in  the 
ordinary  way  under  a  bill  of  lading, 
which  though  possibly  not  the  contract, 
is  at  all  events  evidence  of  the  contract 
under  which  it  was  to  be  carried.  It  is 
not  necessary  to  decide  whether  the  agree- 
ment, signed  as  it  is  absolutely  by  Moss 
and  Mitchell,  would  bind  them  or  not. 
If  it  is  binding  on  them  it  cannot  be 
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binding  for  anything  which  occurs  after 
the  goods  are  on  board ;  if  it  is  not  binding, 
cadit  quccstio.  Therefore  the  result  is 
that  the  goods  were  not  carried  under 
any  contract  under  which  Messrs.  Moss 
and  Mitchell  or  Anderson  &  Co.  were 
personally  liable ;  but  they  were  carried 
under  a  bill  of  lading  signed  in  the  ordi- 
nary way. 

It  thus  appears  to  me  to  be  clear  that 
the  captain,  whatever  he  did  at  Monte 
Video,  was  not  acting  for  the  defendants. 
I  express  no  opinion  as  to  whether  the 
defendants  could  in  any  circumstances  be 
held  to  be  responsible  for  the  acts  of  the 
captain.  I  agree  that  this  appeal  must 
be  dismissed. 

Judgment  affirmed. 


Solicitor*— Parker  &  Co.,  for  plaintiffs ;  Hollams, 
Son  &  Coward,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Exchequer  Division.) 
1880.  1 
March  11.  J 


CRUMP  V.  CAVENDISH* 


Practice  —  Writ  specially  Indorsed  — 
Leave  to  defend — Offer  to  bring  the  Sum 
claimed  into  Court — Shewing  Cause — Order 
XIV.,  Bules  1  and  3. 

Upon  an  application  to  sign  final  judg- 
ment under  Order  XIV.,  the  Court  has  a 
discretion  to  refuse  leave  to  defend  the 
action,  although  the  defendant  offers  to 
bring  the  sum  claimed  into  Court  under 
rule  3  of  that  Order. 

The  plaintiffs  writ  of  summons  was 
specially  indorsed  with  a  claim  for  89Z., 
the  price  of  goods  sold  and  delivered  to 
the  defendant. 

Upon  an  application  to  sign  final  judg- 
ment under  Order  XIV.  a  Master  allowed 
the  defendant  to  defend  the  action.  On 
appeal  from  the  Master's  order  to  Field, 
J.,  in  chambers,  the  defendant  offered  to 
bring  the  sum  claimed  into  Court,  but 
the  learned  Judge  gave  the  plaintiff  leave 

*  Coram  Bramwell,  LJ. ;  Baggallay,  L J. ;  and 
Thwiger,  LJ. 


to  sign  final  judgment  unless  the  debt 
and  costs  were  paid  within  a  week. 

On  appeal  to  the  Exchequer  Division 
the  Court  (Kelly,  C.B.,  and  Lopes,  J.), 
were  divided  in  opinion,  and  the  order  of 
Field,  J.,  therefore  stood. 

The  defendant  appealed. 

Reginald  Brdvon,  for  defendant.  —  A 
plaintiff  who  proceeds  under  Order  XIV., 
rule  1  may  call  on  the  defendant  to  shew 
cause  why  final  judgment  should  not  be 
signed,  and  may  obtain  final  judgment 
"  unless  the  defendant  by  affidavit  or 
otherwise  satisfy  the  Court  or  Judge 
that  he  has  a  good  defence  to  the  action 
on  the  merits,  or  disclose  such  facts  as 
the  Court  or  Judge  may  think  sufficient 
to  entitle  him  to  be  permitted  to  defend 
the  action."  Then  by  rule  3,  "  the  de- 
fendant may  shew  cause  against  such 
application  by  offering  to  bring  into 
Court  the  sum  indorsed  on  the  writ  or 
by  affidavit." 

By  offering  to  bring  the  sum  claimed 
into  Court  the  defendant  must  be  taken 
to  have  shewn  cause  successfully ;  he  has 
done  that  which  is  equivalent  to  dis- 
closing facts  by  affidavit  which  entitle 
him  to  be  permitted  to  defend,  and  the 
Court  has  no  discretion  to  refuse  leave. 
The  provisions  of  Order  XTV.  are  founded 
upon  the  Summary  Procedure  on  Bills 
of  Exchange  Act,  1855  (18  &  19  Vict.  c. 
67).  By  section  2  of  that  Act  a  Judge 
"  shall  give  leave  "  to  defend  the  action 
"  on  the  defendant  paying  into  Court  the 
sum  indorsed  on  the  writ,  or  upon 
affidavits  satisfactory  to  the  Judge  which 
disclose  a  legal  or  equitable  defence,"  Ac. 
The  principle  is  that  the  defendant's 
common  law  right  to  require  the  plaintiff 
to  prove  his  case  shall  be  preserved. 

Poulter,  for  the  plaintiff,  was  not  re- 
quired to  argue. 

Bramwell,  L.J. — I  am  of  opinion  that 
this  appeal  should  be  dismissed.  If  the 
appellant's  contention  is  right  a  man 
who  could  not  say  that  he  had  any  de- 
fence to  the  action,  but  knew  that  the 
plaintiff  could  not  go  to  trial  for  months, 
might  keep  him  out  of  his  rights  by 
merely  offering  to  pay  the  sum  claimed 
into  Court.    I  do  not  think  that  the 


Digitized  by 


Google 


492 


queen's  bench,  common  pleas  and  exchequer. 


pr.s. 


■  Crump  v.  Cavendish  (App.),  Exca. 

words  of  rule  8  of  Order  XIV.  mean 
what  has  been  contended  for. 

Rule  1,  which  it  is  admitted  would  not 
give  the  right  if  it  stood  alone,  states  that 
the  Court  or  a  Judge  may  allow  final 
judgment  to  be  signed  unless  the  defend- 
ant by  affidavit  "  or  otherwise "  satisfy 
the  Court  or  a  Judge  that  he  has  a  good 
defence  on  the  merits,  or  disclose  such 
facts  as  the  Court  or  Jndge  may  think 
sufficient  to  entitle  him  to  be  permitted 
to  defend  the  action.  The  meaning  of 
rule  3  seems  to  me  to  be  that  the  defend- 
ant may  shew  cause,  that  is,  may  urge  as 
a  reason  or  as  a  ground  for  being  per- 
mitted to  defend,  that  he  is  willing  to 
bring  into  Court  the  sum  endorsed  on 
the  writ.  It  is  true  the  words  of  the  rule 
are,  M  may  shew  cause  by  offering  to 
bring,  Ac,  or  by  affidavit,"  but  those 
words  do  not,  in  my  opinion,  mean  that 
he  may  successfully  shew  cause  by  doing 
the  one  thing  or  the  other,  but  only  that 
one  of  the  ingredients  of  shewing  cause, 
upon  which  he  may  be  permitted  to  de- 
fend, is  an  offer  to  bring  the  sum  claimed 
into  Court.  If  a  Judge  thinks  that 
though  the  defendant  has  brought  money 
into  Court,  he  has  not  disclosed  facts 
which  entitle  him  to  defend,  then  the 
Judge  may  in  bis  discretion  allow  the 
plaintiff  to  sign  final  judgment.  If  that 
is  not  the  true  construction,  a  striking  in- 
justice might  be  caused. 

Bagoallay,  L.J. — I  am  of  the  same 
opinion.  I  think  the  difference  between 
the  language  of  rule  1  and  of  rule  3,  shews 
that  the  Legislature  intended  to  give  the 
Court  or  Judge  a  discretion  in  allowing 
the  defendant  to  defend  when  he  offers  to 
bring  the  sum  indorsed  on  the  writ  into 
Court.  By  rule  1  the  defendant,  in  order 
to  be  permitted  to  defend,  must  "  satisfy 
the  Court  that  he  has  a  good  defence, 
Ac."  In  rule  3,  he  may  "  shew  cause  " 
against  an  application  for  leave  to  enter 
final  judgment  in  the  manner  pointed 
out. 

Thesiger,  L.J. — I  am  of  the  same 
opinion.  The  object  of  the  Legislature 
in  framing  rule  1  of  Order  XIV.  was  to 
prevent  a  plaintiff  being  delayed  in  ob- 
taining his  just  rights.    If  the  appellant's 


contention  is  correct,  a  defendant  could 
bring  about  that  delay  although  he  could 
not  deny  the  plaintiff's  claim.  If  it  was 
meant  by  the  rules  that  the  defendant  on 
offering  to  bring  the  sum  claimed  into 
Court  was  to  be  absolutely  entitled  to 
defend,  that  meaning  would  have  been 
expressed.  It  is  not  expressed  in  rule  3, 
which  says  only  that  the  defendant  may 
"  shew  cause  "  against  an  application  te 
sign  final  judgment.  That  means,  I 
think,  that  the  Judge  must  form  an 
opinion  upon  all  the  facts  before  him 
whether  the  cause  shewn  is  sufficient. 
Under  rule  1,  leave  to  defend  is  only  to 
be  given  if  the  Judge  is  "  satisfied  "  that 
the  defendant  has  a  good  defence  on  the 
merits,  or  has  disclosed  facts  sufficient  to 
entitle  him  to  defend.  In  most  cases 
the  fact  that  the  defendant  was  willing 
to  bring  the  sum  claimed  into  Court 
would  be  a  strong  indication  that  he  had 
a  defence,  and  I  think  that  leave  to  defend 
ought  generally  to  be  given  under  such 
circumstances.  But  it  obviously  ought 
not  to  be  given  in  all  cases  where  the 
money  is  brought  into  Court.  The  re- 
sult would  be,  as  has  been  pointed  out, 
to  delay  the  plaintiff  in  obtaining  his  just 
rights. 

Judgment  affirmed. 


Solicitors — Hunter  &  Dovnes,  for  plaintiff; 
F.  Heritage  &  Co.,  for  defendant 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
lgg0         f  THE   QUEEN    (o»  the  O-ppU- 


March  20 


I 


cation  of  the  Vettry  of  St. 
Mary,  Islington)  v.  pbicb. 


Summary  Jurisdiction  Act,  1879  (42  Sf 
43  Vict.  c.  49)— Court  of  Summary  Juris- 
diction— Proceedings  for  the  Recovery  of 
Poor  Bates — Distress  Warrant. 

[For  the  Report  of  the  above  case,  see 
49  Law  J.  Rep.  M.C.  49.] 
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[IN  THE  EXCHEQUER  DIVISION.] 

watney  and  compant  (ap- 
pellants) V.  MUSGBAVE, 
SURVEYOR  Or  TAXES  (r6- 

L  gpondmt). 

Income  Tax — Profits — Exhausted  Capital 
— Brewers — Premiums  for  Leases  of  Public- 
houses— 5  Sf  6  Vict.  c.  35.  s.  100,  Schedule 
I).,  case  1,  rules  1  and  3,  *.  159. 

Brewers  claimed  that,  in  computing  for 
income-tax  the  balance  of  their  profits,  a 
deduction  should  be  allowed  for  premiums 
paid  by  them  in  order  to  obtain  leases  of 
public-houses  which  they  sub-let  to  tenants 
undertaking  to  buy  beer  of  them  alone : — 
Held,  that  such  a  deduction  could  not  be 
allowed. 

Cash  stated  by  the  Commissioners  for 
the  Special  Purposes  of  the  Income  Tax 
Acts,  under  37  &  38  Vict.  c.  16.  s.  9, 
as  to  Income  Tax  assessment,  under 
schedule  <4D." 

1.  At  a  meeting  of  the  commissioners 
held  for  hearing  income  tax  appeals  for 
the  year  ending  the  5th  of  April,  1879, 
James  Watney  and  James  Watney  the 
younger,  carrying  on  the  trade  and 
business  of  brewers  under  the  style  of 
Watney  &  Co.,  appealed  against  an 
assessment,  made  on  them  under  schedule 
D  of  16  and  17  Vict.  c.  34,  in  respect  of 
the  profits  of  their  trade. 

2.  At  the  hearing  of  the  appeal  the 
commissioners  refused  to  allow  a  reduc- 
tion of  4,4662.  claimed  by  the  appellants 
under  the  following  circumstances. 

3.  The  appellants  made  their  profits  in 
trade  by  brewing  beer  and  by  selling  it 
to  persons  who  might  think  fit  to  buy  it ; 
but,  in  order  to  increase  their  trade,  it 
has  for  years  been  their  practice  to  buy 
the  leases,  for  various  terms,  of  licensed 
public-houses  and  beerhouses,  and  then 
to  let  such  houses  to  tenants  who  cove- 
nanted to  buy  of  the  appellants  all  the 
beer  to  be  sold  in  such  houses. 

4.  In  order  to  obtain  such  leases,  the 
appellants  are  obliged  in  many  oases  to 
pay  large  premiums  and  to  covenant  to 
pay  a  fixed  rent  for  a  term  of  years. 

5.  When  the  appellants  have  acquired 
such  leases,  they  let  the  houses  to  tenants 
and  make  a  profit  by  the  sale  of  their 


beer  to  such  tenants,  •  who,  as  before 
stated,  covenant  to  buy  beer  solely  of  the 
appellants.  The  profits  made  by  the 
sale  of  beer  to  these  tenants  are  included 
in  the  assessment;  and  the  appellants 
claim  that,  for  the  purpose  of  arriving  at 
the  just  balance  of  the  profits  and  gains 
of  their  said  trade,  it  is  necessary  each 
year  to  make  an  allowance  in  respect  of 
a  portion  of  the  amount  which  was  paid 
by  them  to  acquire  the  leaseholds,  and 
without  which  they  would  not  have  been 
able  to  make  any  profits  in  respect  of  the 
same,  and  that  such  allowance  represents 
only  the  portion  of  their  capital  exhausted 
during  the  year  in  the  earning  of  the  said 
profits. 

6.  The  following  instance  has  been 
stated  on  the  part  of  the  appellants  as  an 
example. 

7.  The  appellants  had  recently  bought 
the  lease  of  a  public-house  for'  thirty 
years,  for  which  they  paid  a  premium  of 
1,3002.,  and  covenanted  to  pay  the  land- 
lord a  rent  of  1052.  a  year.  Snoh  lease 
contained  the  usual  covenants  for  the 
lessees  to  repair,  &o.  The  appellants  let 
such  public-house  to  a  tenant  who,  under 
his  agreement,  is  bound  to  buy  of  the 
appellants  all  beer  to  be  sold  in  the 
house,  and  assuming  that  their  gross 
profit  from  suoh  sale  would  amount  to 
602.,  which  profit  they  could  not  have 
made  unless  they  had  expended  the 
1,3002.  in  purchasing  the  lease,  they 
claimed  that  the  balance  of  profits  and 
gains  on  which  they  were  to  be  assessed 
should  be  less  than  that  sum  by  432., 
being  the  portion  of  the  said  sum  of 
1,8002.  which  had  been  exhausted  during 
the  year  by  reason  of  one  year  of  the 
term  having  run  out,  namely,  l-30th  of 
the  sum  of  1,3002.  (1).  In  the  assess- 
ment to  the  income  tax  the  602.  profit 
from  the  sale  of  the  beer  was  included. 

8.  The  sum  of  4,4662.  consisted  of  the 
aggregate  of  various  sums  relating  to  the 
leaseholds  in  which  capital  of  the  appel- 
lants was  invested  as  mentioned  in  para- 
graphs 4  and  5,  and  arrived  at  in  the 
same  manner  as  the  sum  of  432.  men- 
tioned in  the  last  paragraph. 

9.  But  for  the  expenditure  of  the 
capital  to  pay  the  premiums,  the  lease- 
holds out  of  which  profit  is  made  as 
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mentioned  above  could  not  have  been 
acquired  nor  such  profit  made,  and  each 
year  a  portion  of  the  premium  paid  ia 
exhausted. 

10.  The  commissioners  were  of  opinion 
that  the  claim  to  reduce  the  assessment 
ought  not  to  be  allowed. 

11.  The  question  for  the  opinion  of  the 
Court  is  whether  the  commissioners  were 
right. 

Grantham  (Poland  with  him),  for  the 
appellants. — The  deduction  claimed,  being 
a  deduction  for  capital  exhausted  in  earn- 
ing the  profits  assessed,  ought  to  have 
been  allowed.  The  case  is  within  the 
principle  of  Andrew  Knowles  and  Sons 
(Limited)  v.  McAdam  (2). 

The  Attorney-General  (Sir  J.  Holker) 
(Dicey  with  him),  for  the  respondent, 
was  not  heard. 

Kelly,  C.B. — I  am  clearly  of  opinion 
that  the  Crown  is  entitled  to  the  judg- 
ment of  the  Court.  The  claim  made  by 
the  appellants  is  a  claim  to  deduct  ex- 
penditure incurred  after  production  of 
the  article  in  which  they  deal  in  order  to 
promote  the  sale  of  the  article,  not  ex- 
penditure incurred  in  the  production  of 
the  article.  I  know  of  no  statute  or 
other  authority  to  justify  the  deduction. 
The  costs  of  production  are  the  costs 
which  are  to  be  deducted.  Thus,  in  the 
present  case,  the  annual  rent  paid  by  the 
appellants  for  the  premises  where  the 
beer  is  produced,  the  cost  of  the  hops 
and  malt  purchased  by  them  for  the  pur- 

Eose  of  the  production,  the  cost  of  the 
kbour  employed  in  it— these  and  other 
costs  of  production  are  the  costs  which 
may  properly  be  deducted.  The  claim 
to  deduct  money  expended  after  the  pro- 
duction of  the  article  produced,  in  order 
to  increase  its  sale,  is,  so  far  as  I  am 
aware,  made  for  the  first  time.  Such  an 
expenditure  is  like  expenditure  incurred 
in  advertising  an  article  in  order  to  in- 
crease its  sale,  and  no  attempt  has  ever 

(1)  Upon  the  argument,  the  rent  paid  to  the 
appellants  by  the  tenant  was  taken  to  be  1057.  a 
year. 

(2)  47  Law  J.  Rep.  Excb,  139 ;  nom.  Knowles 
y.  McAdam,  Law  Rep.  8  Ex.  D.  23. 


been  made  to  deduct  such  advertising 
expenses.  Andrew  Knowles  and  Sons 
(Limited)  v.  McAdam  (2)  was  a  totally 
different  case.  The  cost  there  allowed 
to  be  deducted  was  part  and  parcel  of 
the  cost  of  production.  If  it  is  right 
that  deduction  should  be  allowed  of  some- 
thing more  than  the  mere  costs  of  pro- 
duction, the  Legislature  can  interfere. 

Hawkins,  J. — I  am  also  of  opinion  that 
the  Crown  is  entitled  to  our  judgment. 
The  assessment  is  upon  profits  of  trade ; 
and  the  Act  prescribes  regulations  as  to 
the  deductions  which  may  and  may  not 
be  made.  In  the  provisions  made  by  the 
Act  I  find  nothing  which  would  justify 
our  holding  that  a  premium  paid  by 
brewers  in  order  to  obtain  a  lease  of  a 
public-house  to  be  let  by  them  to  a  tenant 
agreeing  to  buy  of  them  all  the  beer  to 
be  sold  in  such  house  is  to  be  regarded, 
in  estimating  the  balance  of  profits,  as  a 
trade  deduction  proper  to  be  allowed. 
The  house  seems  to  me  to  be  a  thing 
wholly  apart  from  the  trade.  As  at  pre- 
sent advised,  I  am  far  from  saying  that 
the  cost  of  conveyance  of  the  beer  to  the 
customer  ought  not  to  be  allowed  to  be 
deducted.  It  is  natural  that  there  should 
be  a  difference  of  price  between  beer  de- 
livered at  the  brewery  and  beer  delivered 
at  the  customer's  house ;  and  it  may  well 
be  proper  that  the  additional  cost  in- 
curred by  the  brewer  in  order  to  earn 
the  higher  price  should  be  taken  into 
account  in  estimating  the  brewer's  profits. 
The  question  arising  here  is  a  very  differ- 
ent one.  The  houses  which  the  appel- 
lants have  acquired  may  be  valuable 
adjuncts  to  their  trade  for  the  purpose  of 
increasing  the  sale  of  their  beer;  but 
they  are  not  connected  with  that  trade. 
Incomings  by  rent,  &c.,  from  these 
houses  are  not  part  of  the  profits  of  the 
trade,  and  outgoings,  in  respect  of  these 
houses,  do  not  constitute  expenses  of  the 
trade.  If  a  brewer  were  to  build  dwell- 
ing houses  and  let  them  to  tenants  who 
bound  themselves  to  buy  beer  of  him 
alone,  and  the  rents  of  some  of  those 
houses  failed  to  be  paid,  I  do  not  see 
how  the  loss  incurred  by  the  brewer  in 
respect  of  those  rents  could  be  deducted 
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in  estimating  the  profits  of  his  trade ;  and 
I  see  no  difference  between  such  a  case 
and  the  present. 

Appeal  dismissed. 


Solicitors— Pownall,  Son,  Cross  &  Knott,  for  appel- 
lants; the  Solicitor  of  Inland  Revenue,  for  re- 
spondent. 


[IN  THE  COURT  OF  APPEAL.] 
1880.    1  _  . 

Feb  26  J         HINCHCIilFFE  V.  BARWIOK.* 

Warranty — Sale  of  Horses — Condition 
that  Horse  not  answering  Warranty  shall 
be  returned  within  a  fixed  Time — Construc- 
tion of  Condition. 

In  an  action  for  breach  of  warranty  of  a 
horse,  the  statement  of  defence  alleged  that 
the  horse  was  sold  by  the  defendant  to  the 
plaintiff  at  a  public  auction  held  at  the 
Royal  City  Repository,  subject  to  a  con- 
dition that  "  horses  warranted  quiet  in 
harness,  8fc,  not  answering  such  warranty 
must  be  returned  before  five  o'clock,  the  day 
after  the  sale,  shall  then  be  tried  by  a  com- 
petent person  to  be  appointed  by  the  pro- 
prietor of  this  establishment,  and  the 
decision  of  such  person  shall  be  final ; "  and 
that  the  plaintiff  did  not  return  the  horse 
before  five  o'clock  the  day  after  the  sale  in 
compliance  with  the  condition: — 

Held,  on  demurrer,  that  the  defence  was 
a  good  answer  to  the  action  because  the  con- 
dition substituted  the  right  of  returning  the 
horse  within  the  time  fixed  for  the  general 
remedy  for  breach  of  warranty  which  the 
buyer  would  otherwise  have  had. 

This  was  an  appeal  from  an  order  of 
Pollook,  B.,  overruling  a  demurrer.  The 
claim  was  for  damages  for  breach  of  a 
warranty  that  a  horse  sold  by  the  de- 
fendant to  the  plaintiff  was  "a  good 
worker." 

Paragraph  3  of  the  statement  of  de- 
fence alleged  "  that  the  horse  was  sold  by 

*  Coram  Brainwell,  L.J. ;  Baggallay,  L.J. ;  and 
Thesiger,  L.J. 


the  defendant  to  the  plaintiff  as  being  the 
highest  bidder  for  it  at  a  public  auction 
held  at  the  Royal  City  Repository  in  the 
city  of  London,  subject  to  certain  con- 
ditions of  sale,  and  amongst  them  the 
following  condition :  "  Horses  warranted 
quiet  in  harness,  or  quiet  to  ride,  or  good 
workers,  or  in  any  other  respect  (whether 
sold  by  private  treaty  or  public  auction) 
not  answering  such  warranty  must  be 
returned  before  five  o'clock  the  day  after 
the  sale ;  shall  then  be  tried  by  a  com- 
petent person  to  be  appointed  by  the 
proprietor  of  this  establishment,  and  the 
decision  of  such  person  shall  be  final ;  the 
expenses  of  time,  namely,  ten  shillings, 
shall  be  paid  by  the  party  in  error; 
horses  returned  not  answering  the  war- 
ranty will  be  charged  for  at  the  rate  of 
five  per  cent,  upon  the  sum  realised  at 
sale ;  "  that  even  if  the  horse  was  war- 
ranted at  the  sale  to  be  a  good  worker, 
the  plaintiff  did  not  return  the  horse 
before  five  o'clock  the  day  after  the  sale 
in  compliance  with  the  conditions. 

Demurrer.  On  the  ground  that  the 
condition  only  related  to  the  return  of  the 
horse,  and  did  not  debar  the  purchaser 
from  claiming  damages  for  any  breach  of 
warranty. 

Pollock,  B.,  overruled  the  demurrer, 
and  the  plaintiff  appealed. 

Digby  Seymour  and  B.  M.  Bray,  for  the 
plaintiff. — The  condition  referred  to  in 
paragraph  3  of  the  statement  of  olaim 
gives  the  buyer  his  general  remedy  for 
breach  of  warranty,  or  a  limited  right  to 
annul  the  contract  within  a  certain  time. 
If  the  bnyer  fails  to  return  the  horse 
within  the  time,  he  is  still  not  estopped 
from  bringing  his  action  on  the  warranty. 
His  right  to  return  the  horse  is  in  addi- 
tion to  and  not  in  substitution  for  his 
general  remedy.  They  referred  to  Fielder 
v.  Starkin  (1)  ;  Towers  v.  Barrett  (2)  ; 
Head  v.  Tattersall  (3)  ;  Byxoater  v. 
Richardson  (4) ;   Smart  v.  Hyde   (5) ; 


(1)  1  H.  Black.  17. 

(2)  1  Term  Rep.  133. 

(3)  41  Law  J.  Rep.  Exch.  4 ;  Law  Rep.  7 
Exch.  7. 

(4)  1  Ad.  &  E.  fi08. 

(5)  8  Mee.  &  W.  723 ;  10  Law  J.  Rep.  Exch.  479. 
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Hinchcliffe  v.  Barwkk  (App.),  Exes. 

Chapman  v.  Gwyther  (6)  ;  Mayer  v.  Isaac 
(7)  ;  Adam  v.  Richards  (8);  Mesnard  v. 
Aldridge  (9). 

A.  Charles  and  (7.  Hall,  for  the  defen- 
dant, were  not  heard. 

Bramwell,  L.J. — I  think  the  judgment 
of  the  Exchequer  Division  is  right.  The 
condition  no  doubt  is  informal.  It  says 
the  horse  must  be  returned,  but  not 
what  are  the  consequences  of  not  re- 
turning it.  The  defendant  says  that  the 
consequences  are  that  the  plaintiff  had 
no  remedy.  The  plaintiff  says  that  the 
consequences  are  that  you  may  not  return 
it,  but  that  you  still  have  your  remedy. 
I  am  of  opinion  that  the  rational  inter- 
pretation is,  that  all  the  right  and  remedy 
which  the  plaintiff  had  under  the  con- 
dition, if  he  bought  with  a  warranty,  was 
to  return  the  horse  within  the  time  fixed. 
If  he  did  so,  and  the  matter  was  adju- 
dicated upon  in  the  manner  provided  in 
the  conditions,  the  plaintiff  received  back 
his  money,  and  that  was  all.  I  cannot 
help  thinking  that  the  provision  is  a 
useful  one.  If  the  warranty  is  given 
fraudulently,  the  purchaser  need  not  rely 
on  it  at  all.  If  there  is  no  fraud,  why 
should  not  two  people  make  an  agreement 
like  this?  "I  am  willing  to  pledge 
myself  that  this  horse  is  sound ;  only,  if  it 
is  not,  you  must  return  it  within  a  certain 
time,  and  the  matter  must  be  adjudicated 
upon  as  herein  provided."  I  think  the 
judgment  should  be  affirmed. 

Baggallay,  L.J. — I  am  of  the  same 
opinion.  The  sale  here  was  in  a  well- 
known  repository,  where  great  numbers 
of  horses  are  constantly  sold  under  these 
conditions.  If  the  horse  is  sold  with  a 
warranty  and  its  soundness  is  objected  to, 
it  is  to  be  returned  before  five  o'clock  on 
the  following  day.  Then  there  is  a  pro- 
vision for  the  examination  of  the  horse 
by  a  competent  person,  and  his  decision 
is  to  be  final.  I  think  the  objeot  of  the 
condition  was  to  provide  a  ready  mode  of 
determining  the  controversy  between  the 
parties. 

(6)  85  Law  J.  Rep.  Q.B.  142 ;  Law  Rep.  1  Q.B. 
463. 

(7)  6  Mee.  &  W.  605 ;  9  Law  J.  Rep.  Exch.  225. 

(8)  2  H.  Black.  573. 

(9)  8  Esp.  271. 


Thesigsr,  L.J. — I  agree  that  the  judg- 
ment of  Pollock,  B.,  is  right.  In  sales 
between  individuals  directly,  the  parties 
make  such  bargains  as  they  think  proper. 
But  it  is  established  that  at  law,  if  a  war- 
ranty has  been  given,  the  only  remedy  is 
an  action  for  breach  of  warranty.  There 
is  no  other  method  unless  some  special 
bargain  is  made  between  the  parties.  At 
auction  marts  horse  sales  are  effected 
between  parties  unknown  to  one  another, 
and  it  is  naturally  an  object  that  the 
dealings  should  be  carried  out  in  such  a 
way  as  to  ensure  as  little  litigation  as 
possible.  The  manner  in  which  this 
object  is  carried  out  at  nearly  all  auction 
marts  is,  that  where  there  is  a  warranty 
which  is  not  complied  with,  or  where  the 
horse  does  not  answer  the  description  be 
is  sold  by,  the  horse  is  returned  in  a  given 
time.  He  is  tried  and  examined  by  a 
competent  person,  who  comes  to  a  deci- 
sion between  the  parties,  and  if  the  horse 
is  found  to  be  unsound,  the  auctioneer 
takes  him  back,  and  the  purchaser's 
money  is  returned  to  him. 

The  consequence  is  that  extremely  few 
disputes  occur.  Bearing  in  mind  this  prac- 
tical view  of  the  matter,  what  have  the 
parties  said  here?  The  condition  is 
adopted  by  the  auctioneer,  as  the  con- 
dition upon  which  one  man  buys  and  the 
other  sells,  the  buyer  and  seller  stand  on 
equal  terms  within  it.  I  do  not  think 
the  words  of  it  are  clear,  but  on  the 
whole  it  is  intelligible.  It  does  not  say 
that  the  horse  "may,"  but  that  it 
"must"  be  returned  within  the  given 
time.  It  says  it  "shall "  then  be  tried  by 
a  competent  person,  and  his  decision  shall 
be  final.  I  think  those  words  are  quite 
strong  enough  to  shew  that  the  pur- 
chaser agrees  that  the  return  of  the  horse 
is  to  be  his  only  remedy,  and  that  con- 
struction is  in  accordance  with  what 
seems  to  me  the  reasonable  and  practical 
view  of  the  question. 

Appeal  dismissed. 


Solicitors— Tore,  &  Co.,  for  plaintiff;  Eeene  & 
Marsland,  for  defendant 
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[IN  THE  COURT  OF  APPEAL.] 
1880.         1    DBBENHAM  AND  ANOTHER 

March  20,  24.  J  v.  mbllon.* 

Husband  and  Wife — Wife's  Authority 
to  pledge  Husband's  Credit  for  Necessaries 
—Secret  "Revocation  of  Authority — Effect 
of— Presumption  of  Agency. 

Where  husband  and  wife  live  together, 
and  the  husband  has  privately  forbidden 
her  to  buy  goods  on  credit,  he  is  not  liable 
for  the  price  of  articles  of  dress,  although 
suitable  to  her  rank  in  life,  supplied  to  her 
by  a  tradesman  with  whom  she  has  not 
dealt  before,  but  to  whom  the  fact  that  she 
was  so  forbidden  has  not  been  communi- 
cated. 

Jolly  v.  Rees  (15  Com.  B.  Rep.  N.S. 
628;  33  Law  J.  Rep.  CP.  177)  followed. 

Appeal  from  a  judgment  of  Bowen,  J. 

The  action  was  to  recover  42Z.,  the 
price  of  various  articles  of  dress  supplied 
by  the  plaintiffs,  who  were  linendrapers, 
to  the  defendant's  wife,  for  the  use  of 
herself  and  her  children.  The  goods  were 
ordered  by  and  supplied  to  the  wife 
whilst  living  with  her  husband,  and  were 
admitted  to  be  necessaries  in  the  sense 
that  they  were  suitable  to  the  position  in 
life  of  the  parties.  The  wife  had  not 
dealt  with  the  plaintiffs  before  she  or- 
dered the  goods  in  question,  and  shortly 
before  she  did  so  the  defendant  had 
forbidden  her  to  buy  goods  on  his 
credit,  but  had  not  in  any  way  made 
public  the  fact  that  he  had  so  forbidden 
her.  Bowen,  J.,  at  the  trial,  left  to  the 
jury  the  question  whether  or  not  there 
had  been  a  revocation  by  the  husband  of 
the  wife's  authority  to  buy  goods  on  his 
credit.  The  jury  found  that  there  had ; 
and  Bowen,  J.,  gave  judgment  for  the 
defendant. 

The  plaintiffs  appealed. 

Benjamin  and  A.  L.  Smith  (Wilberforce 
with  them),  for  the  plaintiffs. — Where 
husband  and  wife  are  living  together,  a 
presumption  founded  upon  the  cohabita- 
tion is  raised  that  she  is  his  general 
agent  to  provide  all  ordinary  household 
necessaries,  and  can  contract,  so  as  to 
bind  his  credit  in  respect  of  them.  If  the 

*  Coram  Bram well,  L.J. ;  Baggallay,  L.J. ;  and 
Thedgop,  L.J. 

You  49.— Q3„  OP.  &  Exch. 


husband  wishes  to  limit  or  revoke  the 
wife's  authority,  he  must,  as  in  all  cases 
of  principal  and  agent,  communicate  his 
intention  to  persons  with  whom  she  deals. 
These  propositions  are  established  by  a 
long  series  of  authorities — Manby  v.  Scott 

(1)  ;  First,  Second  and  Fourth  Resolutions 
of  the  Judges,  pp.  451,  452 ;  Dyer  v.  East 

(2)  ;  Tod  v.  Stokes  (3) ;  Etherington  v. 
Parrot  (4)  ;  Waithman  v.  Wakefield  (5)  ; 
Holt  v.  Brien  (6) ;  Boulton  v.  Prentice 
(7) ;  Montagne  v.  Benedict  (8)  ;  Seton  v. 
Benedict  (9)  ;  Reed  v.  Legard  (10).  Rud- 
dock v.  Marsh  (11)  is  directly  in  point, 
and  strongly  favours  the  construction  of 
the  appellants.  There  the  husband,  who 
was  a  dook  labourer,  was  held  liable  for 
groceries  ordered  by  the  wife  on  bis  credit,  * 
though  he  had  supplied  her  with  money 
to  keep  the  house.  Pollock,  C.B.,  in  de- 
livering the  judgment  of  the  Court  (Pol- 
lock, C.B.,  Alderson,  B.,  Bramwell,  B., 
and  Watson,  B.),  said — u  A  partner  is  a 
particular  kind  of  agent,  who  has  a  ge- 
neral authority  to  bind  his  partner  by 
contracts  made  in  the  course  of  business, 
and  in  like  manner  a  wife  has  authority 
with  reference  to  such  matters  as  are 
usually  within  the  control  of  the  wife." 

[Bramwell,  L.J. — I  think  that  the 
notion  in  the  mind  of  the  Court  in  that 
case  was  that  there  existed  a  custom 
to  run  bills  on  credit  for  groceries 
amongst  persons  in  the  situation  of  the 
parties,  and  that  the  goods  were  supplied 
in  accordance  with  that  custom,  the  hus- 
band's complaint  being  that  his  wife  had 
improperly  spent  her  allowance.  I  may 
say  that  I  have  never  looked  back  with 
much  satisfaction  on  that  case.] 

In  Johnson  v.  Sumner  (12),  the  husband 

(1)  2  Sm.  L.  Cas.,  7th  edit.  428. 

(2)  1  Mod.  124. 

(3)  12  Mod.  418. 

(4)  2  Ld.  Raym.  1,006. 

(5)  1  Campb.  120. 

(6)  4  B.  &  Ad.  252. 

(7)  2  Str.  1214  (note  by  editor),  and  Selwyris 
Nisi  Prnu,  18th  edit.  238. 

(8)  2  Sm.  L.  Cas.  7th  edit.  475;  3  B.  &  C. 
673.  - 

(9)  2  Sm.  L.  Cas.  7th  edit.,475 ;  5  Bing.  28. 

(10)  6  Exch.  Rep.  636 ;  20  Law  J.  Rep,  Exch. 
309. 

(11)  1  Horl.  &N.  601. 

(12)  3  Hurl.  &  N.  261 ;  27  Law  J.  Rep.  Exch, 
341. 
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and  wife  were  living  apart,  but  Pollock, 
G.B.,  in  giving  judgment,  states  the  prin- 
ciple here  contended  for  thus: — "Now 
the  principle  seems  to  be  merely  that  of 
agency  ...  If  a  man  and  his  wife  live 
together,  it  matters  not  what  private 

rjement  they  may  make,  the  wife  has 
usual  authorities  of  a  wife.  If  the 
husband  turns  his  wife  away,  it  is  not 
unreasonable  to  say  she  has  an  authority 
of  necessity,"  Ac. 

In  Jolly  v.  Bees  (13),  which  is  strongly 
relied  on  for  the  respondent,  the  facts 
differed  from  those  in  the  present  case. 
There  the  goods  were  not  sent  to  the 
defendant's  house,  and  the  defendant, 
after  he  had  forbidden  his  wife  to  pledge 
'his  credit,  himself  ordered  goods  for  his 
house  from  the  tradesmen  in  the  neigh, 
bourhood.  It  is  admitted  that  the  Court 
laid  down  propositions  as  matter  of  prin- 
ciple in  that  case,  which  are  directly 
against  our  contention  here.  Byles,  J., 
however,  differed  from  the  rest  of  the 
Court,  and  it  is  submitted  that  his  view 
was  the  right  one,  that  "  the  wife's  power 
to  bind  her  husband  may  repose,  not 
merely  on  her  actual  authority,  but  on 
the  apparent  authority  with  which  the 
husband  invests  her  by  cohabitation," 
and  that  "no  private  revocation  of  au- 
thority, or  private  agreement  between 
husband  and  wife,  not  communicated  to 
a  tradesman  honestly  dealing  with  the 
wife,  by  supplying  necessaries  for  the 
family  in  the  ordinary  coarse  of  domestic 
affairs,  can  affect  the  tradesman's  right 
to  rely  on  the  apparent  authority  of  the 
wife."  The  question  of  apparent  autho- 
rity is  not  dealt  with  by  the  rest  of  the 
Court.  It  is  against  reason  and  publio 
convenience,  that  a  secret  revocation  of 
the  wife's  authority  should  take  away 
the  husband's  liability.  The  ordinary  prin- 
ciple of  agency  ought  to  be  applied  that 
a  revocation  of  an  agent's  ostensible 
authority  must  be  made  known  to  the 
party  who  contracts  with  the  agent,  in 
order  to  absolve  the  principal  from  lia- 
bility. In  the  present  case,  the  question 
left  to  the  jury  assumes  that  there  was 
an  existing  authority  for  the  wife  to 

.  (18)  16  Com.  B.  Rep.  N.S.  628  ;  88  Law  J. 
Rep.  CP.  177. 


pledge  her  husband's  credit.  It  would 
be  a  wrong  to  tradesmen  if,  under  such 
circumstances,  goods  having  been  sup- 
plied on  the  faith  of  the  wife's  apparent 
authority  to  contract,  a  husband  could 
escape  from  liability  by  setting  up  a  pri- 
vate conversation  with  his  wife,  in  which 
he  forbade  her  to  pledge  his  credit. 

M'Oall,  for  the  defendant,  was  not 
heard,  the  Court,  however,  stating  that 
they  would  postpone  giving  judgment  for 
a  few  days. 

Our.  adv.  vult. 

The  following  judgments  were  (on  the 
24th  of  March)  delivered  by 

Thesiqbe,  L.J.  —  The  state  of  facts 
upon  which  the  judgment  of  the  Court  is 
to  proceed  I  take  to  be  as  follows :— A 
husband  and  wife  living  together;  the 
husband  able  and  willing  to  supply  the 
wife  with  necessaries  or  the  means  of 
obtaining  them ;  an  agreement  between 
them,  not  made  publio  in  any  way,  that 
the  wife  shall  not  pledge  her  husband's 
credit;  a  tradesman,  without  notice  of 
that  agreement,  and  without  having  had 
any  previous  dealings  with  the  wife,  sup- 
plying her  upon  the  credit  of  her  husband, 
but  without  his  knowledge  or  assent,  with 
articles  of  female  attire  suitable  to  her 
station  in  life ;  an  action  brought  against 
the  husband  for  the  price  of  such  articles. 

The  question  for  us  is  whether  the 
action  is  maintainable.  I  agree  with  the 
other  members  of  the  Court  and  with  Mr. 
Justice  Bowen  that  it  is  not.  The  appel- 
lant's counsel  have  brought  under  our 
notice  a  considerable  number  of  authori- 
ties with  the  view  of  establishing  that  the 
law  as  laid  down  in  Jolly  v.  Bees  (13)  is 
erroneous.  I  think  that  the  authorities 
have  a  contrary  effect.  They  establish 
beyond  controversy  that  the  liability  of  a 
husband  for  debts  incurred  by  his  wife 
during  cohabitation  is  based  upon  the 
ordinary  principles  of  agency.  It  follows 
that  he  is  only  liable  when  he  has  ex- 
pressly or  impliedly,  by  prior  mandate  or 
subsequent  ratification,  authorised  her  to 
pledge  his  credit,  or  has  so  conducted 
himself  as  to  make  it  inequitable  for  him 
to  deny  or  to  estop  him  from  denying  her 
authority. 

In  the  present  case  express  authority 
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is  out  of  the  question,  and  there  is  no 
evidence  that  the  defendant  even  assented 
in  any  way  to  the  act  of  his  wife  in  pledg- 
ing his  credit  to  the  plaintiffs. 

Bat  it  is  said  that  there  is  a  presump- 
tion that  a  wife  living  with  her  husband 
is  authorised  to  pledge  her  husband's 
credit  for  necessaries;  that  the  goods 
supplied  by  the  plaintiffs  were,  and  it  is 
admitted  they  were,  necessaries ;  and  that 
as  a  consequence  an  implied  authority  is 
established.  This  contention  is  founded 
upon  an  erroneous  view  of  what  is  meant 
by  the  term  "presumption"  in  cases 
where  it  has  been  used  with  reference  to 
a  wife's  authority  to  pledge  her  husband's 
credit  for  necessaries.  There  is  a  pre- 
sumption that  she  has  such  authority  in 
the  sense  that  a  tradesman  supplying  her 
with  necessaries  upon  her  husband's 
credit  and  suing  him,  makes  out  a  prima 
fade  case  against  him  upon  proof  of  that 
fact  and  of  the  cohabitation.  But  this  is 
a  mere  presumption  of  fact  founded  upon 
the  supposition  that  wives  cohabiting  with 
their  husbands  ordinarily  have  authority 
to  manage  in  their  own  way  certain  de- 
partments of  the  household  expenditure, 
and  to  pledge  their  husbands  credit  in 
respect  of  matters  coming  within  those 
departments.  Such  a  presumption  or 
prima  facie  case  is  rebuttable,  and  is  re- 
butted, when  it  is  proved  in  the  particular 
case,  as  here,  that  the  wife  has  not  that 
authority.  If  this  were  not  bo,  the  prin- 
ciples of  agency  upon  which  ex  hypothen 
the  liability  of  the  husband  is  founded 
would  be  practically  of  no  effect. 

Feeling  this  difficulty  the  appellants' 
counsel  shift  their  ground  and  contend 
that,  although  under  the  circumstances  of 
this  case,  the  wife  may  have  had  no  autho- 
rity in  fact  or  in  law  to  pledge  her  hus- 
band's credit,  yet  the  defendant  must  be 
taken  to  have  held  out  his  wife  as  having 
authority  to  pledge  his  credit  to  all  per- 
sons supplying  her  with  necessaries  with- 
out notice  that  she  had  not  authority  in 
fact,  and  consequently  is  estopped  as  be- 
tween him  and  the  plaintiffs  from  denying 
her  authority.  This  contention  appears 
to  me  to  have  no  better  ground  of  support 
than  the  one  with  which  I  have  just 
dealt.  If  a  tradesman  has  had  dealings  with 
the  wife  upon  the  credit  of  the  husband, 


and  the  husband  has  paid  him  without 
demur  in  respect  of  such  dealings,  the 
tradesman  has  a  right  to  assume,  in  the 
absence  of  notice  to  the  contrary,  that 
the  authority  of  the  wife  which  the  hus- 
band has  recognised  continues.  The 
husband's  quiescence  is  in  such  case  tan- 
tamount to  acquiescence,  and  forbids  his 
denying  an  authority  which  his  own  con- 
duct  has  invited  the  tradesman  to  assume, 
just  as  it  wo  aid  forbid  his  denying  the 
authority  of  a  servant  who  had  been  in 
the  habit  of  ordering  goods  for  him  from 
tradesmen,  and  whose  authority  he  had 
secretly  revoked.  But  what,  in  the  case 
of  a  tradesman  dealing  with  his  wife  for 
the  first  time,  has  the  husband  done  or 
omitted  to  do  which  renders  it  inequitable 
for  him  to  deny  his  wife's  authority? 
For  the  tradesman  it  is  said  that  the 
mere  relationship  of  husband  and  wife 
entitles  him  to  assume,  in  the  absence  of 
notice  to  the  contrary,  that  the  wife  has 
authority  to  pledge  her  husband's  credit 
for  necessaries.  But  this  is  a  fallacy ;  the 
tradesman  must  be  taken  to  know  the 
law ;  he  knows  (for  the  present  argument 
proceeds  upon  that  supposition)  that  the 
wife  has  no  authority  in  fact  or  in  law  to 
pledge  the  husband's  credit  even  for  ne- 
cessaries unless  he  expressly  or  impliedly 
gives  it  her,  and  that  what  the  husband 
gives  he  may  take  away.  How,  then,  can 
the  tradesman  dealing  with  the  wife  for 
the  first  time,  and  without  any  communi- 
cation with  or  knowledge  on  the  part  of 
the  husband,  say  that  he  is  induced  or 
invited  either  by  the  law  or  by  the  hus- 
band, or  by  both  combined,  to  deal  with 
the  wife  upon  the  faith  and  in  the  belief 
of  her  being  in  fact  authorised  to  pledge 
her  husband's  credit  ?  If  he  be  so  in- 
duced or  invited  it  can  only  be  upon  the 
footing  of  the  law  making  a  husband 
absolutely  liable  for  necessaries  purchased 
by  his  wife  to  any  person  dealing  with 
her,  although  for  the  first  time,  without 
notice  that  her  authority  is  limited ;  but 
if  the  law  does  so  make  him  liable  there 
is  no  need  for  any  estoppel,  and  we  are 
driven  back  upon  the  exploded  notion 
that  the  husband's  liability  is  founded 
upon  some  law  other  than  that  which 
governs  in  general  the  relations  of  prin- 
cipal and  agent.    It  is  urged  that  it  is 
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hard  to  throw  upon  a  tradesman  the 
burden  of  enquiring  into  the  fact  of  a 
wife's  authority  to  buy  necessaries  upon 
her  husband's  credit.  I  assent  to  the 
answer  that,  while  the  tradesman  has  at 
least  the  power  to  enquire  or  to  forbear 
from  giving  credit,  it  is  still  harder,  and  is 
contrary,  if  not  to  pnblic  policy,  yet  to 
general  principles  of  justice,  to  cast  upon 
a  husband  the  burden  of  debts  which 
he  has  no  power  to  control  at  all  except 
by  a  public  advertisment  that  his  wife  is 
not  to  be  trusted,  and  in  respect  of  which, 
even  after  such  advertisement,  he  may  be 
made  liable  to  a  tradesman  who  is  able  to 
swear  that  he  never  saw  it. 

It  appears  to  me  that  the  decision  of 
the  majority  of  the  Court  in  Jolly  v.  Bees 
(13)  has  put  the  law  as  regards  this  mat- 
ter upon  a  proper  footing,  and  that  there 
is  no  ground  for  disturbing  the  judgment 
in  this  case,  which  the  defendant  has 
obtained. 

Bramwell,  L.J. — The  question  in  this 
case  is,  whether  a  husband  is  liable  to  pay 
for  necessaries  obtained  by  the  wife  with- 
out  his  authority.  The  articles  supplied 
were  necessaries  in  the  sense  that  they 
were  suitable  to  her  condition  in  life,  but 
not  necessaries  in  the  sense  that  she  stood 
in  actual  need  of  them.  The  question 
was,  and  is  always,  necessarily  argued  on 
technical  grounds ;  there  is  no  statute  on 
the  subject ;  the  husband  is  in  these  cases 
charged  as  a  debtor  and  as  liable  on  a 
contract.  Prior  to  the  Judicature  Acts 
the  action  was  founded  on  assumpsit,  and 
now  the  action  is  with  regard  to  the  Sta- 
tute of  Limitations,  founded  on  an  express 
contract.  The  case  was  argued  so  as  to 
shew  that  the  wife  is  the  agent  of  her 
husband  to  pledge  his  credit.  No  doubt 
there  are  cases  where  the  wife  has  autho- 
rity to  pledge  her  husband's  credit,  and 
is  in  fact,  as  of  necessity,  her  husband's 
agent  for  that  purpose.  If  the  husband 
turns  his  wife  out  of  doors,  or  if  she  is 
obliged,  owing  to  his  conduct,  to  leave  the 
house',  then  he  is  bound  to  maintain  her, 
and  if  he  fails  to  do  so,  she  has  power  to 
provide  herself  with  necessaries,  and  au- 
thority to  pledge  his  credit  for  them.  So 
if  she  is  Living  with  her  husband,  and  he 
gives  her  shelter  and  nothing  more,  then 


she  has  a  right  to  provide  herself  with 
food  and  clothes.  There  may  also  be 
other  for  instance,  where  a  hus- 

band and  wife  are  living  together,  and 
the  articles  are  such  as  in  the  usual  course, 
regard  being  had  to  the  style  in  which 
the  parties  live,  are  had  upon  credit. 
One  may  instance  the  joint  supplied  by 
the  butcher,  for  which  people  do  not 
usually,  when  they  live  in  a  certain  style, 
pay  on  delivery,  but  for  which  bills  are 
run.  In  such  a  case  I  think  that  the 
wife  would  presumably  have  authority  to 
pledge  her  husband's  credit,  and  if  he 
desires  to  negative  this  authority  he  should 
give  distinct  intimation  to  that  effect  to 
the  tradespeople.  Nor  would  such  an 
authority  be  presumed  to  exist  in  the  wife 
alone ;  but  a  sister  who  was  living  with 
him,  or  his  housekeeper,  could  also  pledge 
his  credit  in  respect  of  such  matters. 

It  was  on  such  considerations  that  the 
judgment  in  Buddoek  v.  Marsh  (11)  was 
founded.  Whether  we  were  then  right 
in  drawing  the  conclusions  we  drew  I 
doubt;  but  unless  those  were  the  con- 
siderations upon  which  we  drew  them 
that  judgment  cannot  be  supported.  But 
there  the  authority  was  to  act  as  persons 
in  a  certain  position,  and  living  in  a  cer- 
tain locality  generally  do  act.  Such  is  not 
the  case  here.  It  cannot  be  pretended  that 
there  is  any  practice,  convenience  or  usage 
as  to  such  articles  as  those  in  question  in 
this  case  being  supplied  on  credit.  There 
is  no  reason  of  convenience ;  there  is  no 
usage,  there  is  no  authority,  there  is  on 
the  contrary  a  prohibition.  The  question 
is  whether  a  tradesman  can  in  such  cir- 
cumstances trust  somebody,  and  whether 
a  wife  can  pledge  her  husband's  credit. 
The  question  is  not  whether  she  has 
authority  to  spend  ready  money;  pro- 
bably if  her  husband  lets  her  have  the 
money  he  cannot  afterwards  and  when  it 
has  been  spent  claim  to  recover  the  money 
from  the  tradesman ;  although  if  the  wife 
spend  that  ready  money  on  articles  evi- 
dently unsnited  to  her  position,  I  am  not 
sure  that  the  husband  might  not,  on 
offering  to  return  the  goods,  recover  that 
money.  But  the  question  is  not  whether 
a  wife  may  or  may  not  spend  money  if 
she  has  got  it,  it  is  one  of  credit. 

Now,  first,  why  should  the  wife  have 
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this  anthority  P  The  husband  can  give  it 
if  he  desires  she  should  have  it ;  there  is 
no  need  for  the  law  to  imply  it  or  to  give 
it.  The  tradesman  need  not  trust  or  give 
credit,  he  can  say  that  his  business  is  a 
ready  money  business,  or  he  can  enquire 
whether  she  has  her  husband's  authority, 
or  he  can  trust  her  individually  and  trust 
that  she  will  get  the  money  somehow.  If 
she  says  that  she  has  her  husband's 
anthority  when  she  has  not,  the  trades- 
man has  this  security  that  then  she  is 
liable  to  be  indicted  for  obtaining  goods 
by  false  pretences.  I  do  not  say  a  con- 
viction would  follow ;  but  at  all  events  she 
must  commit  a  crime  in  order  to  obtain  the 
goods.  Or  the  tradesman  might  ask  for 
the  anthority  in  writing  or  might  get  it 
direct  from  the  husband.  If  it  be  said 
that  such  a  proceeding  would  offend  the 
customer,  I  answer  that  that  may  be  an 
excellent  reason  why  the  tradesman  should 
not  ask  the  question ;  but  it  is  no  reason  for 
seeking  to  make  the  husband  pay  because 
the  question  is  not  asked.  There  is  no 
reason,  convenience  or  usage  for  so  making 
him  liable ;  there  is  no  authority  for  it, 
and  the  law  is  the  other  way.  I  think 
that  this  judgment  should  be  affirmed,  and 
that  the  law  would  be  mischievous  if  it 
were  different  from  that  which  it  is,  and  if 
it  were  possible  for  a  foolish  wife  and  a 
tradesman  eager  for  business  to  injure  a 
hnsband  contrary  to  his  orders  and  with- 
out his  authority. 

Baggallay,  L.  J. — I  have  had  an  oppor- 
tunity of  reading  the  judgment  of  The- 
siger,  L.  J.,  and  I  agree  with  it  and  desire 
to  adopt  it  as  my  judgment  in  this  case. 
I  do  not  wish  to  imply  that  I  do  not 
agree  with  the  observations  of  Bramwell, 
L.  J.,  which  appear  to  me  to  be  just. 

Judgment  affirmed. 


Solicitors— Boyee  &  Ridley,  for  plaintiffs;  Button, 
Grove  &  Co.,  for  defendant. 
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[IN  THE  QUEE1T8  BENCH  DIVISION.] 
1880.      1  NI88LER  AND  ANOTHER  t>.  THE 
Feb.  24.    J        CORPORATION  OP  HULL. 

Contagious  Diseases  (Animals)  Act, 
1869  (32  33  Viet.  c.  70),  ss.  68,  69— 
Slaughter  of  foreign  Animals  before  land- 
ing— Claim  for  Compensation  from  local 
Authority. 

By  the  Contagious  "Diseases  (Animals) 
Act,  1869,  ss.  68,  69,  compensation  is  pay- 
able by  a  local  authority  for  animals 
slaughtered  in  pursuance  of  the  Act: — 
Held,  that  no  compensation  was  payable 
under  these  sections  in  respect  of  foreign 
animals  stopped  while  afloat  in  an  English 
port,  and  slaughtered  before  being  landed, 
inasmuch  as  a  local  authority  had  no  au- 
thority to  order  the  slaughtering  of  such 
animals. 

This  was  an  action  brought  by  the 
plaintiffs  against  the  defendants,  as  being 
the  local  authority  of  the  borough  of 
Kingston-upon-Huu,  within  the  meaning 
of  the  Contagions  Diseases  (Animals; 
Act,  1869  (1),  to  recover  compensation 

(1)  By  the  Contagious  Diseases  (Animals)  Act. 
1869  (82  &  33  Vict.  c.  70),  s.  65 :— "  Every  local 
authority  shall  cause  all  animals  affected  with  cat- 
tle plague  within  their  district  to  be  slaughtered." 
By  section  68,  "  a  local  authority  may,  if  they 
think  fit,  cause  to  be  slaughtered  any  animal  that 
has  been  in  the  same  shed  or  stable,  or  in  the  same 
herd  or  flock,  or  in  contact  with  any  animal 
affected  with  cattle  plague  within  their  district." 
By  section  67,  "  where  an  animal  is  affected  with 
disease  suspected  to  be  cattle  plague,  the  local 
anthority  may  cause  the  animal  to  be  slaughtered 
in  order  to  ascertain  the  nature  of  the  disease." 
By  section  68,  *'  where  an  animal  affected  with 
cattle  plague  or  affected  with  disease  suspected  to 
be  cattle  plague,  is  slaughtered  in  pursuance  of 
this  Act,  the  local  authority  (except  as  otherwise 
provided  in  this  Act)  shall,  by  way  of  compensa- 
tion for  the  animal  pay  to  the  owner  thereof  such 
sum,  not  exceeding  201.  and  not  exceeding  one 
half  of  the  value  of  the  animal  immediately  before 
it  was  affected  with  cattle  plague,  as  to  the  local 
authority  seems  fit."  By  section  69,  "  where  a 
local  authority  causes  an  animal  to  be  slaughtered 
on  account  of  it  having  been  in  the  same  shed  or 
stable,  or  in  the  same  herd  or  flock,  or  in  contact 
with  an  animal  affected  with  cattle  plague,  the 
owner  of  the  animal  so  slaughtered  may  either 
dispose  of  the  carcase  on  his  own  account  with  a 
license  from  soma  officer  appointed  in  that  behalf 
by  the  local  authority,  or  may  require  the  local  au- 
thority to  dispose  of  the  same,  in  which  latter  case 
the  local  authority  shall  pay  to  the  owner  thereof, 
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Nistler  v.  Corporation  of  Hull,  Q.B. 
for  the  slaughtering  of  certain  animals 
under  the  circumstances  in  the  following 
Case  stated : — 

CASE. 

1.  The  plaintiffs  are  cattle  merchants, 
residing  at  Lincoln,  and  the  defendants 
were  at  the  time  of  the  happening  of  the 
matters  hereinafter  mentioned  the  local 
authority  of  the  borough  of  Kingston- 
upon-Hull  under  the  Contagious  Diseases 
(Animals)  Act,  1869  (32  &  33  Vict.  c.  70), 
s.  9,  and  2nd  Schedule  to  Act. 

2.  On  the  16th  of  July,  1872,  the 
screw  steamship  Joseph  Somes,  of  Hull, 
belonging  to  Messrs.  Brown,  Atkinson 
&  Co.,  sailed  from  Cronstadt,  bound  for 
Hull,  having  on  board,  amongst  other 
things,  fifty-eight  head  of  oxen,  the  pro- 
perty of  the  plaintiffs. 

The  said  oxen  appeared  at  the  time  of 
shipment  and  of  the  sailing  of  the  said 
steamship  to  be  in  good  health  and  sound 
condition. 

3.  On  the  19th  of  July,  1872,  the 
Bight  Honourable  the  Lords  of  Her  Ma- 
jesty's Privy  Council,  under  and  by  virtue 
of  the  powers  and  provisions  contained 
in  the  Contagious  Diseases  (Animals) 
Act,  1869,  section  16,  issued  an  order 
containing,  among  other  things,  the  fol- 
lowing provisions : — 

"  1.  This  order  shall  take  effect  from 
and  immediately  after  the  19th  day  of 
July,  1872,  and  words  in  this  order 
have  the  same  meaning  as  in  the  Act  of 
1869. 

"  2.  Cattle  brought  from  any  place  in 
the  dominions  of  the  Emperor  of  Russia 
shall  not  be  landed  at  any  port  or  place 
in  Great  Britain." 

The  said  order  was  published  in  the 

by  way  of  compensation,  Bach  sum  not  exceeding 
SOI.  as  may  equal  three-fourths  of  the  value  of  the 
animal  slaughtered."  By  section  76,  "  The  PriTy 
Council  may  from  time  to  time  make  such  orders 
as  they  think  expedient  ...  for  the  better  exe- 
cution of  the  Act,  or  for  the  purpose  of  in  any 
manner  prerenting  the  introduction  or  spreading 
of  contagious  or  infectious  diseases  among  animals 
in  Great  Britain  .  .  .  and  may  in  any  such 
order  direct  or  authorise  the  slaughtering  of  ani- 
mals that  are  affected  with  any  contagious  or 
infectious  disease,  or  that  have  been  in  contact 
with  animals  so  affected,  and  may  in  any  such 
order  direct  or  authorise  the  local  authority  to  pay 
compensation  for  any  animals  so  slaughtered." 


London  Gazette  on  the  19th  of  Jury, 
1872. 

4.  On  the  20th  of  July,  1872,  the 
making  of  the  said  order  and  its  provi- 
sions came  to  the  knowlege  of  the  plain- 
tiffs' agent  at  Hull,  whereupon  he  at 
once  telegraphed  to  one  of  the  plaintiffs, 
Wilhelm  Nissler,  who  was  at  Cronstadt 
at  the  time,  arranging  for  the  shipment 
of  cattle  to  England,  telling  him  that  an 
Order  of  Council  had  been  made  on  the 
previous  day,  prohibiting  importation  of 
cattle  from  Russia,  and  to  stop  all  ship- 
ments. The  plaintiff,  Johann  Adam  Niss- 
ler, also  telegraphed  to  Wilhelm  Nissler 
to  the  same  effect  from  Lincoln  on  the 
same  day. 

5.  The  Joseph  Somes  having,  as  here- 
inbefore stated,  left  Cronstadt  on  the 
16th  of  July,  it  was  impossible  to  stop 
her  at  any  intermediate  port.  The  ship- 
ment of  all  further  cattle  by  the  plain- 
tiffs was,  however,  immediately  stopped, 
and  in  one  instance  a  steam-tug  was  sent 
in  pursuit  of  a  steamer  which  had  al- 
ready left  with  cattle  on  board,  and  the 
cattle  were  taken  out. 

6.  The  plaintiffs'  agent  at  HulL  on 
learning  from  the  plaintiffs  that  the 
Joseph  Somes  had  left  so  long  before  his 
telegram  arrived,  and  that  there  was  no 
means  of  stopping  her,  at  once  commu- 
nicated with  the  collector  of  customs  at 
Hull,  asking  for  instructions,  and  re- 
questing permission  to  land  the  cattle 
from  the  Joseph  Somes  immediately  upon 
her  arrival,  taking  all  possible  precau- 
tions to  guard  against  infection,  and 
undertaking  to  slaughter  all  the  cattle 
immediately  upon  their  landing,  and  that 
within  an  enclosed  area.  No  communi- 
cation was  made  to  the  defendants,  un- 
less the  aforesaid  notice  to  the  collector 
is  to  be  taken  as  notice  to  them. 

7.  The  plaintiffs'  agent  also  communi- 
cated with  Dr.  Shorten,  who  was  the  in- 
spector and  veterinary  surgeon  appointed 
by  the  Privy  Council  under  the  provisions 
of  the  Contagious  Diseases  (Animals) 
Act,  1869,  to  take  charge  of  the  inspec- 
tion and  passing  of  foreign  cattle,  who 
in  turn  communicated  with  the  Board  of 
Trade  and  the  Privy  Council,  and  re- 
ceived instructions  to  examine  the  cattle 
upon  their  arrival  and  report  thereon. 
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The  said  Dr.  Shorten  was  stationed  at 
the  port  of  Hall,  and  at  the  same  time, 
namely,  when  the  occurrence  in  this 
case  took  place,  the  Privy  Council  had 
also  a  general  veterinary  inspector  for 
the  department — Professor  Brown.  Both 
these  officers  were  appointed  and  paid 
by  the  Privy  Council,  and  were  in  no 
way  (except  so  far  as  they  are  so  made 
under  the  provisions  of  the  Act  or  Orders) 
connected  with  or  responsible  to  the  de- 
fendants. 

8.  On  the  25th  of  Jnly  the  Joseph 
Some*  arrived  at  Hull,  with  fifty-six 
cattle  on  board,  having  experienced  very 
bad  weather,  during  which  the  other  two 
cattle  had  died  from  the  effects  of  the 

°9?^Jpon  the  arrival  of  the  Joseph  Somes 
such  order  of  the  Privy  Council  of  the 
19th  of  July,  1872,  being  in  force,  the 
cattle  conld  not  be  landed,  and  the  plain- 
tiffs' agent  again  applied  to  the  vete- 
rinary department  of  the  Board  of  Trade 
and  to  the  said  Dr.  Shorten  for  leave  to 
land  the  cattle.  Dr.  Shorten,  upon  re- 
ceiving the  plaintiffs'  application,  went 
on  board  the  Joseph  Somes,  and  examined 
the  cattle,  and  came  to  the  conclusion 
that  some  of  them  were  affected  with 
cattle  plague,  and  reported  to  the  Privy 
Council  that  two  of  them  were  affected 
with  disease  suspected  to  be  the  cattle 
plague.  The  vessel  was  left  in  charge  of 
the  customs  officer.  The  said  Dr.  Shorten 
telegraphed  to  the  Privy  Council  in  Lon- 
don for  instructions  in  the  following 
words : — "  Joseph  Somes  arrived.  Two 
cattle  red  spots  on  tongue,  dull  tears 
from  eves.  Consignee  undertakes  to 
have  tnem  slaughtered  within  twelve 
hours  if  allowed  to  land."  A  reply  was 
received  by  Dr.  Shorten  from  the  Privy 
Council  office  to  the  effect  that  Profes- 
sors Brown  and  Symonds  (inspectors 
appointed  by  the  Privy  Council  under 
the  said  Act)  would  come  from  London 
to  Hull  the  same  night,  in  order  to  in- 
spect the  cattle.  The  general  inspector, 
Professor  Brown,  being  absent  from  Lon- 
don at  the  time,  was  telegraphed  by  the 
Privy  Council  officers  to  proceed  to  Hull, 
and  Professor  Symonds  (the  principal  of 
the  Royal  Veterinary  College)  was  at 
the  instance  of  the  Privy  Council  sent 


to  Hull.  These  two  gentlemen  arrived 
in  Hull  within  a  few  hours  of  each  other, 
and  met  on  the  25th  of  July. 

10.  All  the  beasts  were  therefore  kept 
on  board  the  Joseph  Somes  until  the 
morning  of  the  26th,  when  it  was  found 
that  others  of  the  cattle  were  then 
diseased.  On  the  morning  of  the  26th, 
Professors  Brown  and  Symonds,  with 
the  Privy  Council  inspector  at  the  port, 
examined  the  cattle,  and  pronounced 
twenty-two  of  them  to  be  infected,  and 
said  that  under  the  circumstances  it  was 
necessary  that  the  whole  number,  namely, 
fifty-six,  must  be  slaughtered,  and  the 
carcases  destroyed.  No  certificate  as  to 
the  existence  of  the  disease,  as  required 
by  section  33,  was  however  given  in  this 
case. 

11.  On  the  morning  of  the  27th  of  July, 
1872,  Professors  Brown  and  Symonds 
sent  for  James  Freeman  (the  inspector  for 
the  defendants  appointed  under  section 
12  of  the  Act),  and  gave  him  directions 
that  the  cattle  should  be  slaughtered,  and 
their  carcases  placed  in  lighters  and 
towed  out  to  sea,  and  that  the  lighters 
should  be  there  scuttled  and  sunk.  The 
said  James  Freeman  wrote  the  following 
letter  to  Messrs.  W.  Brown  &  Co.,  of 
Hull,  for  lighters  : — 

"  Messrs.  W.  Brown  &  Co. 

"  Please  provide  two  lighters,  or  more 
if  necessary,  to  receive  the  carcases  of 
fifty-six  beasts  on  board  the  Joseph  Somes, 
brought  from  Oronstadt,  and  convey  them 
to  sea  beyond  three  miles  of  the  snore  of 
Great  Britain,  and  sink  the  lighters  and 
carcases  together.  Please  further  pro- 
vide sufficient  steam  power  for  the  above 
purpose.  Please  charge  all  expenses  to 
the  Hull  local  authorities. 

"  (Signed)       James  Freeman, 

"  Vety.  inspector  to  the  local 
authority. 

"Joly  27,  1872." 

12.  The  said  James  Freeman  having 
thus  engaged  lighters,  the  cattle,  by  order 
of  Mr.  Freeman,  were  killed,  their  car- 
cases placed  on  board  the  lighters,  and 
towed  out  to  sea,  where  the  lighters  were 
scuttled  and  sunk. 

13.  Save  as  hereinbefore  appears,  the 
defendants  had  no  notice  of  the  matters 
hereinbefore  mentioned. 
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14.  The  value  of  the  said  beasts  was 
252.  per  head.  As  hereinbefore  stated,  on 
the  25th  of  July  two  only  of  the  beasts 
were  infected.  On  the  26th  twenty  others, 
from  having  been  in  contact  with  the 
others  in  the  same  he  I'd,  were  found  to 
be  infected.  The  residue,  that  is  to  say, 
thirty-six,  never  were  infected. 

The  plaintiffs  claimed  1,0372.  compen- 
sation as  follows — that  is  to  say,  252., 
being  half  the  value  of  two  beasts,  ac- 
tually infected  under  the  68th  section, 
and  1,0122.,  being  three-fourths  the  value 
of  fifty-four  beasts  under  the  69th  sec- 
tion. 

The  question  for  the  opinion  of  the 
Court  is  whether  under  the  circumstances 
above  stated  the  plaintiffs  were  entitled  to 
recover  any  and  what  compensation  from 
the  defendants  in  respect  of  the  animals 
so  slaughtered  (1). 

Beasley,  for  the  plaintiffs. 
Oave  (Benjamin  and  A.  P.  Stone  with 
him),  for  the  defendants. 

Lush,  J. — This  is  an  action  brought 
to  recover  compensation  from  the  de- 
fendants in  respect  of  certain  beasts 
slaughtered  by  them  under  the  circum- 
stances stated  in  the  Special  Case,  and 
the  question  we  are  called  upon  to  decide 
is  whether  the  action  can  be  maintained. 
Now,  I  am  of  opinion  that  the  claim  can- 
not be  supported.  The  liability,  if  it 
exists  at  all,  must  be  found  in  part  5  of 
the  Contagious  Diseases  (Animals)  Act, 
which  deals  with  the  authority  of  local 
bodies  in  ordering  animals  to  be  slaugh- 
tered within  this  district.  The  65th  and 
two  following  sections  enumerate  the 
different  cases  in  which  the  local  au- 
thority is  empowered  to  take  action. 
Then  comes  the  68th  section  which  pro- 
vides for  the  giving  of  compensation. 
That  section  does  not  say  that  the  com- 
pensation payable  by  the  local  authority 
is  to  be  payable  when  the  animal  has 
been  slaughtered  by  the  order  of  the 
local  authority,  but  I  think  it  is  clearly 
implied.  It  provides  for  cases  arising 
under  the  65th  section.  Then  comes  the 
69th  section  which  deals  with  cases 
arising  under  the  66th  section.  So  that 
there  is  a  short  code  giving  authority  to 


a  Local  Board  under  certain  circum- 
stances to  cause  animals  to  be  slaughtered, 
and  to  give  compensation  to  a  certain 
amount  in  respect  of  the  animals  so 
slaughtered.  These  particular  animals 
were  brought  from  Russia,  and  were 
stopped  while  afloat,  and  were  ordered 
to  be  slaughtered,  and  were  never  landed 
within  the  district  of  the  local  authority 
at  all,  and  if  there  were  no  other  clause 
in  the  Act,  I  should  say  prima  facie  that 
it  could  not  be  taken  to  apply  to  the 
animals  now  in  question.  But  it  is  to 
my  mind  abundantly  clear  that  this  view 
is  the  correct  one  when  we  come  to  con- 
sider the  provisions  contained  in  the 
statute  which  relate  to  foreign  animals. 
"With  respect  to  animals  which  have  not 
been  landed,  the  Privy  Council  have  by 
section  17  power  to  apply  the  regulations 
in  the  schedule  4,  as  to  the  landing  of 
animals  coming  from  abroad.  Large 
powers  are  conferred  on  the  Commis- 
sioners of  Customs  by  these  regulations 
with  reference  to  foreign  animals,  and 
the  Privy  Council  have  power  to  send 
down  their  officer  with  instructions  to 
deal  with  them.  Now  it  is  true  that  the 
Privy  Council  have  power  to  give  com- 
pensation in  respect  ot  animals  slaughtered 
by  the  authorities  under  the  terms  of  the 
75th  section.  These  animals  were,  it 
appears,  slaughtered  by  the  direction  of 
two  gentlemen  sent  down  by  the  Privy 
Council  to  inspect  and  examine  these 
animals.  Whether  they  had  authority 
or  not  to  order  this  to  be  done,  it  is 
admitted  that  the  Privy  Council  had  made 
no  order  directing  the  local  authority  to 
pay  compensation,  and  therefore  they  do 
not  come  within  the  75th  section. 

This  claim,  therefore,  if  it  can  be  sus- 
tained at  all,  must  be  brought  within  the 
68th  and  69th  section,  and  the  only  re- 
maining question  is,  whether  these  animals 
were  slaughtered  by  the  order  of  the  local 
authority,  that  is  to  say  the  Corporation  of 
Hull.  Now,  I  do  not  think  the  corporation 
had  any  power  to  order  these  beasts  to  be 
slaughtered.  But  suppose  the  corpora- 
tion had  no  such  authority,  yet  if  they 
had  in  fact  ordered  them  to  be  slaughtered, 
a  different  question  might,  perhaps,  have 
arisen.  I  see,  however,  no  evidence  ot 
any  snch  order  .J  ,The  inspector's  duties 
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were  to  inspect,  examine  and  report,  and 
he  was  instructed  by  the  Privy  Council 
to  execute  the  orders  of  the  Council  as  to 
the  slaughtering  of  the  cattle.  He  had 
no  authority  from  the  corporation  to 
order  these  animals  to  be  slaughtered, 
and  I  think  it  clear  that  the  case  does 
not  come  within  the  compensation  sec- 
tions, first,  because  the  animals  were  not 
slaughtered  within  the  district  of  the 
body  corporate,  and  secondly,  because 
they  were  slaughtered  without  their  au- 
thority. 

Manistt,  J. — I  am  of  the  same  opinion. 
It  is  sufficient  to  say  that  no  authority 
express  or  implied  was  given  by  the  cor- 
poration to  Freeman  to  order  the  animals 
to  be  slaughtered.  The  inspector  is  an 
officer  appointed  only  for  the  purpose  of 
inspecting  and  reporting,  and  the  lan- 
guage of  the  66th  section  clearly  shews 
that  the  authorities  are  themselves  to 
exercise  a  discretion  with  regard  to 
animals  which  are  not  affected  with 
cattle  plague,  but  have  been  in  contact 
with  animals  affected  with  it.  No  order 
or  direction  was  given  here  except  by 
Freeman  acting  under  the  authority  and 
direction  of  the  officers  of  the  Privy 
Council.  But  if  these  animals  were 
slaughtered  by  the  order  of  the  officer  of 
the  Privy  Council,  no  order  of  the  Privy 
Council  was  given  directing  compensa- 
tion to  be  given.  Our  judgment  must, 
therefore,  be  for  the  defendants. 

Judgment  for  the  defendants. 


Solicitors— Rollit  &  Sons,  agents  for  Rollit  & 
Sona,  Hull,  for  plaintina;  Collyer-Briatow  & 
Co.,  agente  for  C.  S.  Todd,  Hull,  for  defendant*. 
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THE  METROPOLITAN  INNER 
CIRCLE  COMPLETION  RAIL- 
WAT  COMPANY  V.  THE  ME- 
TROPOLITAN RAILWAY  COM- 
PANY AND  ANOTHER. 

Practice — Notice  of  Trial — Entry  for 
Trial— Close  of  Pleadings— Order  XXX  VI. 
rules  8,  14,  17. 

The  defendants  delivered  a  statement  of 
defence  and  counter-claim ;  the  plaintiffs 
replied,  their  reply  not  closing  the  plead, 
ings,  and  at  the  same  time  gave  notice  of 
trial.  Next  day  they  entered  the  action 
for  trial — Held,  that  the  action  must  be 
struck  out  of  the  cause  list,  on  the  ground, 
per  Kelly,  C.B.,  that  the  entry  for  trial 
teas  irregular,  and,  per  Stephen,  J.,  that 
the  notice  of  trial  and  consequently  the 
entry  were  irregular. 

This  was  a  motion  on  appeal  from  the 
order  of  Pollock,  B.,  dated  the  3rd  of 
March,  1880,  refusing  to  strike  out  the 
action  from  the  cause  list,  upon  the  sug- 
gestion of  irregularity  in  the  entry  for 
trial. 

The  statement  of  claim,  delivered  on 
the  29th  of  October,  1879,  alleged  that 
the  plaintiffs  were  entitled  to  recover  a 
sum  of  50,000?.,  due  on  the  award  of  an 
arbitrator. 

The  statement  of  defence  and  counter- 
claim, delivered  on  the  22nd  of  Decem- 
ber, 1879,  set  out  certain  facts,  with  the 
object  of  shewing  that  the  arbitrator  had 
exceeded  his  jurisdiction,  and  the  same 
facts  were  relied  on  by  way  of  counter- 
claim. 

On  the  2nd  of  February,  1880,  the 
plaintiffs  delivered  their  reply,  and  at  the 
same  time  gave  notice  of  trial.  On  the 
3rd  of  February,  1880,  the  plaintiffs  en- 
tered the  action  for  trial  in  London. 

Graham,  for  the  defendants. — The  ac- 
tion was  irregularly  entered,  as  the  reply 
was  not  the  close  of  the  pleadings,  which 
could  not  be  closed  until  the  defendants 
delivered  their  rejoinder.  The  practice 
at  Chambers  has  been  to  allow  entry  of 
trial  to  take  place  at  this  stage,  but  it  is 
submitted  that  the  practice  is  wrong. 
Order  XXXVI.  rule  3,  provides  that, 
8T 
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11  subject  to  the  provisions  of  the  follow- 
ing rules,  the  plaintiff  may  with  his 
reply,  or  at  any  time  after  the  close  of  the 
pleadings,  give  notice  of  trial  of  the  ac- 
tion." No  doubt,  in  terms,  this  rule  allows 
notice  to  bo  given  with  reply,  but  the 
draftsman  had  a  simple  case  in  his  mind, 
and  did  not  provide  for  counter-claims. 
By  rule  17  of  the  same  Order,  as  altered 
by  the  Rules  of  December,  1875,  it  is 
provided  that  "  the  party  entering  the 
action  for  trial  shall  deliver  to  the  officer 
two  copies  of  the  whole  of  the  pleadings 
in  the  action,  one  of  which  shall  be  for 
the  use  of  the  Judge."  It  is  impossible 
for  this  to  be  done  unless  the  pleadings 
are  closed.  It  may  be  that  notice  of  trial 
may  be  given  with  the  reply,  but  entry 
for  trial  cannot  take  place  until  the 
pleadings  are  closed. 

A.  L.  Smith,  for  the  plaintiffs. — If  the 
notice  of  trial  was  regular,  the  entry  for 
trial  was  regular,  under  Order  XXXVI. 
rule  14,  which  provides  that,  "if  the 
party  giving  notice  of  trial  for  London  or 
Middlesex  omits  to  enter  the  action  for 
trial  on  the  day  or  day  after  giving  no- 
tice of  trial,  the  party  to  whom  notice 
has  been  given  may,  unless  the  notice  has 
been  countermanded  under  the  last  rule, 
within  four  days  enter  the  action  for 
trial."  This  clearly  implies  that  the 
party  giving  the  notice  of  trial  may  enter 
it  on  the  day  or  the  day  after  giving  the 
notice.  The  object  of  enabling  the  plain- 
tiff to  enter  the  cause  with  his  reply  was 
to  prevent  defendants  setting  up  frivo- 
lous counter-claims,  and  so  delaying  the 
action. 

Kelly,  C.B. — I  understand  it  to  be 
admitted  that  the  record  in  this  action  is 
not  complete.  It  would  be  very  much  to 
be  regretted  if,  on  the  one  hand,  the 
plaintiffs  should  be  delayed  in  their 
action,  and  equally  on  the  other,  if  the 
defendant  in  any  action,  whatever  the 
amount  claimed,  should  be  embarrassed 
in  pleading  anything  which  he  may  bona 
fide  wish  to  plead.  By  Order  XXXVI. 
rule  8,  the  plaintiffs  may  give  notice  of 
trial  with  their  reply.  I  agree  that  they 
had  a  perfect  right  to  do  so.  They 
also  entered  the  cause  at  the  same  time. 
There  is  nothing  entitling  them  to  do 
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so,  but  under  certain  ciroumstances  a 
plaintiff  perhaps  might  do  so,  if  the 

f leadings  are  not  at  all  complicated, 
am  not  prepared  to  say  that  the 
plaintiff  is  not  right  in  giving  notioe  of 
trial  with  his  reply,  but  ne  has  no  right 
to  enter  the  cause.  If  he  does  so,  he  does 
it  at  his  peril.  I  do  not  lay  down  a 
general  rule,  but  I  think  in  this  case  the 
plaintiffs  had  no  right  to  enter  the  cause 
for  trial,  because  the  effect  might  be— 
and  but  for  the  number  of  cases  for  trial 
in  London  would  have  been  in  this  case — 
that  the  cause  would  have  proceeded  to 
trial  before  the  record  was  complete,  so 
that  it  would  have  been  impossible  for 
the  Judge  and  jury  to  try  the  case  at  all. 
I  .find  no  provision  that  at  the  time  of 
giving  notice  of  trial  the  plaintiff  may 
at  once  enter  the  cause  for  trial.  Rule 
14  has  been  cited  as  shewing  that  the 
plaintiff  is  entitled  to  enter  the  cause 
immediately  on  giving  the  notioe  of  trial, 
but  I  think  neither  he  nor  the  defendant, 
on  his  default,  can  enter  for  trial  until 
the  record  is  complete.  It  is  absurd  to 
suppose  that  the  Legislature  would  ever 
have  contemplated  depriving  parties  of 
the  right  to  plead  whatever  they  may  be 
entitled  to  plead,  and  allowing  the  cause 
to  come  on  prematurely.  This  appeal 
must  therefore  be  allowed. 

Stephen,  J. — I  am  of  the  same  opinion, 
although  I  arrive  at  it  by  a  somewhat 
different  route.  It  appears  to  me  that  the 
proper  meaning  of  Order  XXXVI.  rale 
3  is,  that  the  plaintiff  may  give  notice  of 
trial  of  the  action  with  the  reply,  if  the 
reply  closes  the  pleadings,  or  at  any  time 
after  the  close  of  the  pleadings  if  they  are 
more  protracted.  That  seems  to  me  the 
correct  way  of  interpreting  rule  8,  and  it 
would  appear  to  make  all  the  other  rules 
quite  consistent,  and  to  arrive  at  the 
natural  result  that  notice  of  trial  should 
not  be  given  until  the  pleadings  are  com- 
pleted. It  has  been  argued,  on  the  other 
hand,  that  a  practice  has  grown  up  at 
chambers  giving  a  different  meaning  to 
this  rule,  relying  upon  the  words  "  with 
the  reply,"  and  it  has  been  pointed  out 
that  the  practice  is  convenient,  because 
it  discourages  defendants  who  plead  or 
counter-claim  in  an  evasive  manner,  from 
unduly  spinning  out  proceedings.  Al- 
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though  it  is  pretty  plain  how  this  practice 
has  come  to  pass,  I  do  not  think  that 
Boles  and  Orders  onght  to  be  construed 
in  that  way.  The  reasonable  view  seems 
to  bo  that  notice  of  trial  should  not  be 
given  until  the  pleadings  are  complete. 
This  rule  may  give  rise  to  inconvenience 
on  account  of  giving  an  opening  to  defend- 
ants who  wish  to  avoid  just  claims,  but 
the  inconvenience  is  not  separable  from 
the  whole  principle  of  the  Judicature 
Acta.  No  doubt,  these  Acts  do  give  con- 
siderable openings  to  persons,  by  plead- 
ings and  summonses,  to  evade  the  pay- 
ment of  just  claims,  but  all  I  can  say  is 
that  it  is  the  system  which  the  Legisla- 
ture has  selected,  and  I  do  not  feel  dis- 
posed to  deviate  from  it. 

Appeal  allowed,  and  cause  struck  out. 


Solid  tore—Newman ,  Stretton  &  Billiard,  for 
plaintiffs ;  BurcheUs,  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.   "1  0HBSWOETH  V.  HUNT. 

May  6.  J         habbisom  (Claimant). 

Bill  of  Sale — Mortgage  of  Land — Con- 
solidation  of  Mortgages. 

The  rule  that  the  mortgagee  of  two  estates 
belonging  to  the  same  mortgagor  may  con. 
soUdate  them,  so  that  one  cannot  be  re- 
deemed without  the  other,  will  not  be 
extended  so  as  to  enable  the  grantee  of  a 
bill  of  sale  who  has  realized  hie  security 
to  appropriate  any  remaining  surplus  of 
the  goods  assigned,  and  so  defeat  the  right 
of  an  execution  creditor  thereto,  on  the 
ground  that  the  grantee  is  also  mortgagee 
of  land  of  the  grantor,  and  has  a  right  to 
consolidate  the  two  securities. 

Special  Case  stated  by  order  of  the 
district  registrar  for  Liverpool,  of  which 
the  following  are  the  material  parti- 
culars:— 

By  an  indenture  of  May  1,  1879,  the 
defendants  mortgaged  to  the  claimant  cer- 
tain leasehold  and  freehold  premises  subject 
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to  certain  prior  mortgages  for  securing 
certain  sums  of  money  then  due  from  the 
defendants,  and  still  unpaid,  and  also 
further  advances. 

On  the  25th  of  December,  1879,  the 
previous  mortgage  still  existing,  in  con- 
sideration of  Ml.  advanced  by  the  claimant, 
the  defendants,  by  bill  of  sale  duly  regis- 
tered, assigned  to  the  claimant  all  the 
machinery,  plant,  stock  in  trade,  and 
other  articles  then  in  or  about  the  yard 
and  shop  of  the  defendants,  numbered 
133,  Grafton  Street,  in  Liverpool. 

The  defendants  remained  in  possession 
of  the  goods  comprised  in  the  bill  of  sale, 
and  on  the  1st  day  of  October,  1879,  the 
same  were  seized  by  the  sheriff  of  Lan- 
cashire under  a  writ  of  Ji.  fa.  issued  upon 
a  judgment  obtained  by  the  plaintiff  in 
this  action.  The  writ  was  endorsed  to 
levy  the  sum  of  492.  19s.,  including  all 
costs  of  levy. 

The  claimant  thereupon  claimed  the 
goods  as  his  by  virtue  of  the  bill  of  sale, 
and  the  sheriff  took  out  an  interpleader 
summons,  which  was  heard  before  the 
district  registrar.  The  registrar,  in  exer- 
cise of  the  power  conferred  by  section  13 
of  the  Common  Law  Procedure  Act, 
1860,  ordered  that  the  sheriff  should  sell 
the  goods  by  auction,  and  that  after  de- 
ducting expenses  of  sale,  he  should  pay 
40/.  and  interest  to  the  claimant,  and  the 
balance  of  the  sale  moneys  into  Court, 
and  that  the  plaintiff  and  claimant  should 
proceed  to  state  a  special  case  for  the 
opinion  of  the  High  Court  of  Justice  as 
to  whether  the  claimant  was  at  the  time 
of  the  levy  entitled  to  a  lien,  or  charge, 
or  right  to  consolidate  upon  the  goods 
seized  in  respect  of  his  security  other 
than  the  bill  of  sale. 

The  sheriff  accordingly  sold  the  goods, 
and  out  of  the  proceeds  of  the  sale  paid  to 
the  claimant  the  sum  of  402.  2s.  3d.  (being 
the  amount  of  the  advance  of  402.  and 
interest  thereon),  and  after  deducting 
expenses  of  sale,  paid  into  Court  the 
balance  amounting  to  442.  8s.  6d. 

The  question  for  the  opinion  of  the 
Court  is,  in  what  manner  ought  the  pro- 
ceeds now  in  hand  of  the  sale  of  the 
goods  comprised  in  the  bill  of  sale  to  be 
applied  as  between  the  claimant  and  the 
plaintiff? 


Digitized  by 


Google 


508 


QUEEN'S  bench,  common  pleas  and  exchequer. 


Chesworth  r.  Hunt,  CP. 

Arthur  Leach,  for  the  claimant. — The 
rule  that  a  mortgagor  cannot  redeem  one 
mortgage  withoat  redeeming  all  other 
mortgages  which  the  mortgagee  holds 
upon  his  property,  and  which  he  has  a 
right  to  consolidate,  is  well  established. 
See  Marsh  v.  Lee  (1)  ;  Mills  v.  Jennings 
(2) :  and  a  mortgage  of  personalty  may 
be  tacked  to  one  of  realty,  Watts  v. 
Symes  (3)  ;  Farebrolher  v.  Woodhouse  (4) ; 
Selby  v.  Pom/ret  (5) ;  Spalding  v. 
Thompson  (6) ;  Fisher  on  Mortgages, 
639,  3rd  edition.  An  execution  cre- 
ditor stands  in  the  same  position  as  a 
subsequent  mortgagee,  ib.  666;  Lang- 
ton  v.  Horton  (7).  There  is  nothing 
in  the  Bills  of  Sale  Act  which  expressly 
or  impliedly  overrules  the  doctrine.  The 
general  policy  of  an  Act  cannot  over- 
ride an  equitable  doctrine,  for  general 
words  do  not  take  away  the  privilege 
which  the  law  gives  to  any  person, 
2  Coke  Inst.  395,  and  there  are  many 
instances  in  which  the  words  of  an 
Act  have  been  held  not  to  overrule 
a  doctrine  in  equity  —Le  Neve  v.  Le  Neve 
(8)  ;  Spademan  v.  Miller  (9). 

French,  for  the  plaintiff,  the  execution 
creditor,  was  not  called  upon. 

Denman,  J. — Our  judgment  must  be  for 
the  plaintiff.  We  have  heard  an  able 
and  clear  argument  from  Mr.  Leach,  and 
I  have  no  doubt  he  has  brought  forward 
all  authorities  in  his  favour,  bat  notwith- 
standing we  give  judgment  against  the 
claimant.  The  claimant's  title  is  under  a 
registered  bill  of  sale,  and  he  claims  all 
the  goods  and  chattels  in  the  possession 
of  the  debtor  at  the  date  of  the  execution. 
These  goods  are  more  than  sufficient  to 
satisfy  his  bill  of  sale,  but  he  is  not  con- 
tent, and  claims  a  right  to  receive  out  of 

(1)  1  White  and  Tudor's  Leading  Cases  in 
Equity,  611,  4th  edit.  ittH  .2*?  ecu*. 

(2)  49  Law  J.  Rep.  Chanc.  209 ;  Law  Rep.  13 
Ch.  D.  639. 

(3)  1  De  Gex,  M.  &  G.  240. 

(4)  23  Bear.  18. 

(6)  3  De  Gex,  F.  &  J.  595. 
(6)  26  Bear.  637. 

7)  1  Hare,  549. 

8)  2  White  &  Tudor's  Leading  Cases  in  Equity. 
85,  4th  edit. 

(9)  12  Com.  B.  Rep.  N.S.  659 ;  31  Law  J.  Rep. 
CP.  309.  * 


the  proceeds  of  these  goods  further  satis- 
faction for  money  advanced  by  him  some 
years  before  on  mortgage  of  freehold  and 
leasehold  estate  granted  by  the  debtor. 
It  appears  to  me  this  cannot  bo  done 
without  setting  at  naught  the  policy  and 
provisions  of  the  Bills  of  Sale  Act.  Had 
there  been  no  bill  of  sale  the  claimant 
would  have  had  no  right  to  touch  these 
goods,  but  it  is  contended  that  there 
being  a  bill  of  sale,  the  equitable  doctrine 
of  consolidation  of  mortgages  is  in  his 
favour,  and  tacks  the  prior  mortgage  to 
the  bill  of  sale,  so  that  one  cannot  be  re- 
deemed without  the  other. 

If  we  were  to  allow  such  a  contention 
to  prevail,  we  should  be  defeating  the 
operation  of  the  Act,  and  it  suffices  to  say 
that  on  this  ground  I  decline,  in  the 
absence  of  authority,  to  extend  the 
doctrine  of  consolidation  of  mortgages  to 
such  a  case  as  this. 

LiNDLBT,  J. — I  am  of  the  same  opinion. 
Without  discussing  the  doctrine  of  con- 
solidation of  mortgages,  which  we  most 
take  to  be  established,  I  think  it  is  neces- 
sary to  be  cautious  in  complying  with  any 
request  to  extend  it,  especially  when  the 
effect  of  such  compliance  would  be  to 
defeat  the  operation  of  the  Bills  of  Sale 
Act.  The  doctrine  is  founded  on  the 
principle  that  he  who  comes  into  equity 
must  do  equity,  and  if  therefore  there  is  a 
mortgage  of  600Z._  on  one  estate  and  of 
5001.  on  another  estate  of  the  same  mort- 
gagor, and  the  time  for  redemption  has 
passed,  the  mortgagee  of  the  two  estates 
may  refuse  to  part  with  one  estate  before 
he  has  been  paid  off  on  both.  By  logical 
reason  this  doctrine  has  been  extended 
step  by  step  to  startling  and  unjust  con- 
clusions. We  are  asked  to  extend  it  to 
a  case  where  a  person  has  executed  and 
enforced  a  bill  of  sale  duly  registered,  and 
the  security  is  worth  more  than  the  sum 
for  which  the  bill  of  sale  is  granted,  so  as 
to  prevent  the  execution  creditor  from 
reaping  the  benefit  of  his  execution  in 
respect  of  the  surplus,  because  the  grantee 
of  the  bill  of  sale  is  mortgagee  or  other 
property.  This  contention  appears  to  me 
to  be  contrary  to  the  scope  of  the  Act, 
and  I  decline  to  accede  to  it  except  under 
the  direction  of  superior  authority,  and  no 
such  authority  has  been  produced.  With- 
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Ciesworth  r.  Hunt,  CP. 
out  hesitation,  therefore,  I  say  that  the 
claimant  ought  not  to  be  allowed  to  defeat 
the  claim  of  the  execution  creditor  to  the 
goods  after  the  bill  of  sale  has  been 
satisfied.  It  would  be  contrary  to  the 
scope  and  policy  of  the  Bills  of  Sale  Act 
were  we  to  allow  such  a  claim  to  prevail, 
and  we  should  be  making  the  Act  of  no 
avail. 

Judgment  for  execution  creditor. 


Solicitors — Prior,  Bigg  &  Co.,  agents  for  J.  B. 
Wilson,  Liverpool,  for  plaintiff ;  Gregory  &  Co., 
agents  for  Bar  tie  tt  &  Atkinson,  Liverpool,  for 
claimant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.  1 

g  |        THE  QUEEN  V.  OASKABTH. 

Public  Health — Election  of  Members  of 
Local  Board — Disqualification  of  Member 
— Lease  of  Seioage  Farm  by  Local  Board 
to  Member— 38  $■  39  Vict.  c.  55  (Public 
Health  Act,  1875),  ss.  27  and  29,  and 
Schedule  II.  rule  64. 

A  lessee  of  lands  from  a  local  board 
under  a  lease,  by  which  he  covenants  to 
cultivate  them  as  a  sewage  farm,  and  use 
upon  them  all  the  sewage  to  be  supplied, 
the  board  covenanting  to  deliver  to  him  all 
the  sewage  of  their  district,  is  not  disquali- 
fied from  being  elected  or  continuing  a 
member  of  the  board  within  the  meaning  of 
rule  64  of  Schedule  II.  of  the  Public  Health 
Act,  1875. 

In  this  case  a  rule  nisi  for  a  mandamus 
had  been  obtained,  directed  to  the  chair- 
man of  the  Local  Board  of  Altrincham, 
in  his  capacity  of  returning  officer,  calling 
upon  him  to  shew  cause  why  the  writ 
should  not  issue  commanding  him  to 
certify  Mr.  John  Newton  as  duly  elected 
a  member  of  the  Local  Board  at  the  last 
annual  election. 

It  appeared  that  there  were  eight 
candidates  for  the  four  vacancies  to  be 
filled  up  by  the  election  of  members  of 
the  Local  Board  of  Altrincham  at  the 
election  to  be  held  at  the  beginning  of 
April,  1880.   Newton  was  one  of  the 
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candidates,  and  was  duly  nominated. 
When  the  votes  were  counted  on  the 
8th  of  April  Newton's  name  stood  third, 
as  having  obtained  the  third  largest 
number  of  votes.  The  returning  officer, 
who  had  previously  objected  to  Newton's 
candidature  on  the  ground  of  his  being 
disqualified  as  having  a  contract  with 
the  board  to  take  the  sewage,  returned 
as  elected  only  the  two  persons  highest 
on  the  list. 

The  board,  in  1876,  had  taken  on  lease 
some  land  for  the  purpose  of  using  it  in 
the  disposal  of  their  sewage,  and  on  the 
29th  of  September,  1876,  they  demised 
this  land  to  Newton  for  a  term  of  five 
years,  at  a  rent  a  little  below  that  which 
they  themselves  paid  for  it,  and  the  de- 
mise contained  the  following  covenants. 
The  lessee  covenants  "  to  use  and  culti- 
vate the  said  premises  as  a  sewage  farm, 
according  to  the  best  approved  method 
of  cultivation  in  the  neighbourhood,  and 
the  rules  of  good  husbandry,  and  the 
stipulations  hereinafter  contained,  and 
will  use  all  the  sewage  to  be  supplied  as 
hereinafter  mentioned  upon  the  said  pre- 
mises, and  will  not  turn,  or  allow  to  be 
turned,  into  the  brooks  or  watercourses 
in  the  said  premises,  any  sewage  except 
in  case  of  overflow  caused  by  storm,  but 
shall  use  the  same  entirely  for  fertilising 
the  land,  and  will  indemnify  the  board 
from  all  actions*  Ac.,  in  respect  of  any 
nuisance  caused  by  any  improper  usage 
of  sewage,  or  owing  to  sewage  matter 
being  allowed  to  run  into  the  brooks  or 
watercourses  of  the  said  premises  except 
in  the  case  of  overflow  as  aforesaid."  The 
board  covenants  "  to  deliver  on  the  said 
premises  all  the  sewage  made  in  the  dis- 
trict, free  of  expense,  to  the  said  John 
Newton,  or  such  quantity  thereof  as  the 
present  21-inch  pipe  will  deliver." 

Rule  64  of  Schedule  II.  to  the  Public 
Health  Act,  1875,  provides,  under  the 
head  of  M  Disqualification  of  Members  " — 
"  Any  member  who  accepts  or  holds  any 
office  or  place  of  profit  under  the  Local 
Board  of  which  he  is  member,  or  in  any 
manner  is  concerned  in  any  bargain  or 
contract  entered  into  by  such  board,  or 
participates  in  the  profit  thereof,  or  of 
any  work  done  under  the  authority  of 
this  Act  in  or  for  the  district,  shall,  ex- 
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cept  in  the  oases  next  hereinafter  pro- 
vided, cease  to  bo  such  member,  and  his 
office  as  such  shall  thereupon  become 
vacant :  Provided  that  no  member  shall 
vacate  his  office  by  reason  of  his  being 
interested  in  the  sale  or  lease  of  any 
lands,  or  in  any  loan  of  money  to  the 
Local  Board." 

Lumley  Smith  and  G.  A.  Russell  shewed 
cause. — The  first  ground  on  which  this 
mandamus  is  asked  for  is  that  there  is 
no  duty  in  the  returning  officer  to  decide 
whether  the  candidate  is  disqualified  or 
not,  but  that  he  ought  to  certify  as 
elected  those  candidates  who  have  ob- 
tained the  greatest  number  of  votes.  But 
the  Court  would  not  issue  a  mandamus 
when  satisfied  that  the  disqualification 
existed,  for  it  could  have  no  effect — Be 
The  Bristol  and  North  Somerset  Railway 
Company  (1). 

[Field,  J. — Might  he  not  give  up  his 
contract  on  being  elected  ?] 

It  is  contended  that,  by  virtue  of  roles 
42  and  52  of  Schedule  II.  (2),  a  person 
is  only  to  be  certified  as  elected  if  duly 

Sualified ;  and  at  the  time  of  the  return 
Tewton  was  disqualified.  Then  if  he 
were  returned  as  elected,  and  did  not 
choose  to  act,  there  would  be  no  remedy 
under  rule  70,  which  only  applies  to  an 
unqualified  person  acting,  and  by  section 
253  no  one  but  a  person  aggrieved  can 
sue  for  penalties.  The  second  point  is 
that  the  contract  to  take  the  sewage  is 
not  a  disqualifying  contract.  Bat  it 
clearly  is,  within  the  words  of  rule  54,  a 
bargain  or  contract  entered  into  by  the 
board ;  and  it  cannot  be  brought  within 
the  exception  a  "  lease  of  lands  to  the 

(1)  47  Lav  J.  Rep.  Q.B.  48 ;  Law  Rep.  S  Q.B. 
D.  10. 

(2)  Public  Health  Act,  1876,  Schedule  II.  rale 
42— "If  the  number  of  persona  nominated  and 
not  withdrawn  is  the  same  or  less  than  the 
number  of  persons  to  be  elected,  such  persons  (if 
duly  qualified)  shall  be  deemed,  and  shall  be 
certified  by  the  returning  officer  under  his  hand, 
to  be  elected." 

Rule  62 — "The  candidates  to  the  number  to 
be  elected,  who,  being  duly  qualified,  have  obtained 
the  greatest  number  of  rotes,  shall  be  deemed, 
and  shall  be  certified  by  the  returning  officer 
under  his  hand,  to  be  elected,  and  to  each  person 
so  elected  the  returning  officer  shall  forthwith 
send  or  deliver  notice  of.  his  election." 


board."  Even  if  the  exception  be  not 
limited  to  a  lease  to  the  board,  bat  in- 
cludes one  by  them,  yet  here  the  contract 
is  the  principal  thing,  and  the  letting  of 
the  land  only  an  incident. 

B.  S.  Wright,  in  support  of  the  rule.— 
There  is  a  distinction  between  an  in- 
capacity for  being  elected  and  a  disquali- 
fication after  election.  The  Act  and  rules 
were  modelled  on  the  Municipal  Corpora- 
tions Act,  under  which  it  has  been  held 
that  the  words  "  shall  cease  to  be  mem- 
ber "  do  not  cause  an  immediate  vacation 
of  the  office. 

But  the  main  contention  here  is  that 
there  is  no  disqualification.  This  is  a 
lease  of  lands,  and  so  within  the  excep- 
tion. That  exception  is  to  be  read  as  if 
there  were  a  stop  after  lands ;  and  it  ap- 
plies to  any  sale  or  lease  of  lands  by  or 
to  the  board.  Referring  to  sections  27 
and  29  of  the  Act,  the  powers  of  the 
board  as  to  taking  and  granting  leases 
for  the  purpose  of  disposing  of  sewage 
will  be  seen.  This  is  just  like  an  ordi- 
nary farming  lease,  with  covenants  as  to 
manure. 

•  He  referred  to  Le  Feuvre  v.  Lancaster  (3). 

Lush,  J. — If  we  had  been  of  opinion 
that  Mr.  Newton  came  within  the  dis- 
qualification enacted  in  the  64th  rule  we 
should  not,  in  the  exercise  of  our  discre- 
tion, let  this  rule  go,  because,  even 
assuming  that  Mr.  Newton  might  be  a 
candidate,  and  might  be  returned  as 
elected,  he  would,  by  virtue  of  that  rule, 
immediately  after  election  become  dis- 
qualified, and  cease  to  be  a  member.  Bat 
upon  further  consideration  of  his  position 
I  do  not  think  that  he  comes  within  the 
disqualifying  effect  of  rule  64  at  all ;  for 
there  is  a  proviso  to  that  rule  creating 
certain  exceptions  to  the  general  enact- 
ment. We  must,  then,  go  back  to  sec- 
tions 27  and  29  of  the  Act  to  see  the 
meaning  of  this  proviso.  Now  section  27 
enacts  that,  "for  the  purpose  of  re- 
ceiving, storing,  disinfecting,  distributing 
or  otherwise  disposing  of  sewage,  any 
local  authority  may  contract  for  the  use 
of,  purchase,  or  take  on  lease,  any  land,'' 
Ac.    In  the  present  case  it  appears  that 

(3)  3  E.  &  B.  530;  23  Law  J.  Kep.  Q.B.  HA. 
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the  local  board  bad  taken  on  lease  a  con- 
siderable quantity  of  land.  Then  section 
29  says  that  "any  local  authority  may 
deal  with  any  lands  held  by  them  for  the 
purpose  of  receiving,  storing,  disinfecting 
or  distributing  sewage  in  such  manner  as 
they  deem  most  profitable,  either  by 
leasing  the  same,  for  a  period  not  exceed- 
ing twenty-one  years,  for  agricultural 
purposes,  or  by  contracting  with  some 
person  to  take  the  whole  or  part  of  the 
produce  of  such  land,  or  by  farming 
such  land,  and  disposing  of  the  produce 
thereof." 

So  the  local  authority  by  these  sections 
is  empowered  to  purchase  or  lease  lands, 
and  then  to  lease  them  out  again,  for  the 

Sirpose  of  their  being  used  as  a  sewage 
rm.  I  think  that  this  at  once  gives  the 
key  to  the  meaning  of  rule  64,  which 
provides  that  "no  member  shall  vacate 
his  office  by  reason  of  his  being  interested 
in  the  sale  or  lease  of  any  lands."  I  am 
of  opinion  that  the  comma  put  in  the  old 
Act  at  this  point  properly  indicated  the 
meaning  of  the  section,  and  of  this  rule 
framed  from  the  section,  and  what  is 
meant  is  a  lease  of  lands  within  the 
meaning  of  section  29,  and  that  such  is 
not  to  be  considered  as  a  bargain  or  con- 
tract entered  into  with  the  board  so  as 
to  create  a  disqualification.  The  words 
must  comprehend  a  lease  by  as  well  as  to 
the  board.  Now  the  lease  here  is  strictly, 
in  my  opinion,  one  within  section  29. 
On  the  one  hand  the  lessee  covenants  to 
cultivate  the  premises  properly  as  a 
sewage  farm  and  take  all  the  sewage, 
and  the  board,  on  the  other  hand,  cove- 
nant that  they  will  deliver  on  the  pre- 
mises all  the  sewage  made  in  the  district. 
That  seems  to  me  exactly  what  was  in- 
tended by  section  29,  and  it  follows  that 
Mr.  Newton  is  not  a  person  interested 
in  a  contract,  but  is  a  lessee  of  lands, 
subject,  like  all  lessees,  to  covenants.  I 
think,  therefore,  the  rule  should  be  made 
absolute. 

Field,  J. — I  have  arrived  at  the  same 
conclusion,  and  without  any  doubt.  The 
disqualification  is  alleged  to  rest  on  the 
words  in  rule  64 — "  A  person  who  is  con. 
corned  in  any  bargain  or  contract  entered 
into  by  such  board,  or  participates  in  the 
profit  thereof,  or  of  any  work  done  under 
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the  authority  of  this  Act,  in  or  for  the 
district."  Mr.  Newton  is,  in  fact,  con- 
cerned in  a  lease  of  lands,  and  that  lease 
involves  a  contract  with  the  board.  Bnt 
it  is  said  on  his  behalf  that,  having  a 
lease,  he  comes  within  the  exception  of 
the  role.  Now  the  words  in  the  excep- 
tion are  general — "  interested  in  the  sale 
or  lease  of  any  lands  " — but  they  must 
of  course  mean  connected  with  the  local 
board.  But  one  of  the  most  important 
duties  of  the  board,  of  disposing  of 
sewage,  may  be  carried  out,  as  appears 
from  section  29,  by  leasing  land  to  some 
one  for  agricultural  purposes ;  so  that  by 
Buch  lease  they  get  rid  of  the  whole  of 
the  sewage.  That  is  exactly  what  has 
been  done  by  the  local  board  in  the  pre- 
sent case,  and  it  is  impossible  to  say  that 
this  is  not  a  lease  of  land  to  Mr.  Newton. 
I  think,  therefore,  that  he  is  within  the 
exception,  and  is  not  disqualified,  and  the 
rule  he  asks  for  must  be  made  absolute. 

Rule  absolute  for  a  peremptory 
mandamus. 


Solicitors— Edwin  Andrew,  for  the  prosecution ; 
Bower  &  Cotton,  agents  for  Nichous,  Hinde  & 
Co.,  Altrincham,  for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879  1 

Dec  8   I  ™  QUEBN  V.  PADBUBT. 

Bastardy  Amendment  Act,  1872  (85  tf 
36  Viet.  o.  65),  *.  4,— Order  of  Affiliation 
— Mistake  in  drawing  up  Order — Omis- 
sion of  Words  "  Maintenance  and  Edu- 
cation "- 
45.  s.  7. 


-Amendment — 12      13  Viet.  e. 


[For  the  report  of  the  above  case,  see 
)  Law  J.  Rep.  M.C.  55.] 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.     "I  THE  8HANKLIH  LOCAL  BOARD  V. 
April  80.  J  MILLER. 

Public  Health  Act,  1875  (38  $•  39  Vict, 
c.  55),  s$.  150,  257 — Apportionment  of 
Expenses  incurred  in  paving  Street — Be. 
posit  of  Plans. 

An  apportionment  of  expenses  duly  in- 
curred by  a  local  board  under  section  150 
of  the  Public  Health  Act,  1875,  in  the 
paving,  8fC,  of  streets  was  served  on  the 
owner  of  premises  fronting  the  same.  The 
apportionment  mixed  up  the  expenses  of 
more  than  one  street,  but  the  owner  not 
having  objected  within  the  three  months 
provided  by  section  257,  it  was  held  that  it 
was  too  late  to  raise  an  objection  to  the 
apportionment  which  thenceforward  became 
valid  and  binding. 

The  deposit  of  plans  and  estimate  of  the 
works  intended  to  be  executed  under  section 
150,  and  by  that  section  directed  to  be  made 
for  the  inspection  of  all  persons  interested, 
is  not  a  condition  precedent  to  the  validity 
of  all  subsequent  proceedings. 

Cook  o.  The  Ipswich  Local  Board,  40 
Law  J.  Rep.  M.O.  169 ;  Law  Rep.  6  Q.B. 
451. 

Special  Case  stated  on  appeal  from  the 
County  Court  of  Hampshire  holden  at 
Ryde. 

SPECIAL  CASE. 

1.  This  is  an  action  to  recover  a  sum 
of  61.  lis.  1<2.  The  following  is  a  copy  of 
the  plaintiffs'  particulars  of  claim  an- 
nexed to  the  summons. 

"  Amount  of  your  proportion  (as  settled 
by  the  surveyor  to  the  said  local  board,  and 
of  whioh  you  have  had  due  notice)  of  the 
expenses  incurred  by  the  plaintiffs  in  the 
execution  of  the  works  mentioned  or  re- 
ferred to  in  certain  notices,  under  the 
provisions  of  section  150  of  the  Public 
Health  Act,  1875  (1),  duly  served  upon 

(1)  Public  Health  Act,  1875  (88  &  89  Vict.  c. 
55),  8.  160.  After  giving  power  to  the  urban 
authority  by  notice  to  the  owners  and  occupiers  of 
premises  fronting  a  street,  to  require  them  to 
sewer,  level,  pave,  &c,  the  same  within  a  time  to 
be  specified  in  snch  notice,  provides  that  "  plans 
and  sections  of  any  structural  works  intended  to 
be  executed,  and  an  estimate  of  the  probable  cost 
thereof,  to  be  made  under  the  direction  of  the 
surveyor  .  .  shall  be  deposited  in  the  office  of  the 


you  on  the  6th  of  March,  1877,  to  level, 
pave,  metal  and  channel  parts  of  certain 
streets  called  Osborne  Road  and  Palmers- 
ton  Road  within  the  district  of  the  said 
local  board,  upon  whioh  certain  premises 
of  which  you  are  the  owner,  front,  adjoin 
or  abut,  and  whioh  notices  were  not  com- 
plied with  by  you  "  (2). 

2.  The  action  was  tried  before  P.  M. 
Leonard,  Esq.,  the  Judge  of  the  said 
County  Court,  at  the  Court  held  at  Ryde 
on  the  15th  day  of  August,  1879,  when 
judgment  was  reserved. 

3.  At  the  trial  the  following  facts  were 
proved  or  admitted : — 

(1)  The  settlement  of  the  boundaries 
of  the  district  in  1863. 

(2)  The  adoption  of  the  Local  Govern- 
ment Act. 

(3)  That  at  the  time  of  the  adoption  of 
the  Act  the  streets  in  question  had  not 
been  formed. 

(4)  That  the  bye-laws  provide  that  the 
office  of  the  board  shall  be  open  on 
Mondays  and  Thursdays  from  10  till  3. 

(5)  That  on  the  6th  of  March,  1877, 
the  plaintiffs  served  upon  the  defendant 
two  notices ;  one  to  kerb,  channel,  metal, 
Ac,  in  respect  of  premises,  fronting,  <fcc., 
on  Osborne  Road,  and  the  other  in  re- 
spect of  premises,  fronting,  Ac.,  on 
Pal  mere  ton  Road. 

4.  That  previous  to  the  serving  of  the 
notices  a  plan  in  accordance  with  the 
terms  of  section  150  of  the  Public  Health 
Act,  1875,  was  deposited  at  the  offices  of 
the  plaintiffs.  There  was  also  at  the  time 
deposited  an  estimate  of  the  probable 
cost 

urban  authority,  and  shall  be  open  at  all  reason- 
able hours  for  the  inspection  of  all  persons  in- 
terested therein  during  the  time  specified  in  such 
notice. 

"If  such  notice  is  not  complied  with,  the 
urban  authority  may,  if  they  think  fit,  execute 
the  works  mentioned  or  referred  to  therein ;  and 
may  recover  in  a  summary  manner  the  expenses 
incurred  by  them  in  so  doing  from  the  owners  in 
default,  according  to  the  frontage  of  their  re- 
spective premises,  and  in  such  proportion  as  is 
settled  by  the  surveyor  of  the  urban  authority,  or 
(in  case  of  dispute)  by  arbitration  in  manner  pro- 
vided by  this  Act." 

(2)  The  notice  of  apportionment  was  served  on 
the  defendant  as  "owner  of  certain  premises, 
fronting,  &c,  upon  certain  streets  or  highways 
called  Osborne  Road  and  Palnjerston  Road," 
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5.  That  the  defendant  failed  to  comply 
with  the  notices,  and  that  the  plaintiffs  in 
the  months  of  September  and  October, 
1878,  executed  a  certain  portion  only  of 
the  works  required  by  the  notices  to  be 
executed. 

6.  That  the  board's  surveyor  then  made 
the  apportionment  of  the  expenses  in- 
curred by  the  board  for  levelling,  paving, 
metalling  and  channelling  Osborne  Road, 
Palmerston  Road,  Park  Road  and  Park 
Cross  Road,  or  some  or  one  of  them, 
situate  in  the  district  of  the  local  board  of 
Shanklin. 

7.  That  notice  of  the  apportionment  of 
the  expenses  incurred  so  tar  as  the  defen- 
dant was  concerned  was  duly  served  on 
the  defendant. 

8.  That  no  notice  of  his  intention  to 
dispute  such  apportionment  was  given  by 
the  defendant,  and  that  no  memorial  had 
in  pursuance  of  section  268  of  the  Public 
Health  Act,  1875,  been  addressed  by 
the  defendant  to  the  Local  Government 
Board. 

At  the  hearing  it  was  proved  by  the 
witnesses  called  on  behalf  of  the  plaintiffs 
that  the  estimate  deposited  with  the  plan 
was  not  prepared  under  the  direction  of 
the  surveyor  to  the  plaintiffs,  and  that 
the  plaintiffs  laid  down  a  sewer  and 
executed  certain  repairs  from  time  to 
time  in  Palmerston  Road,  and  that  such 
road  had  been  for  some  years  used  as  a 
public  thoroughfare. 

Judgment  was  given  for  the  defendant 
on  the  following  grounds. 

That  no  estimate  prepared  under  the 
direction  of  the  surveyors  of  the  plaintiffs 
of  the  probable  cost  of  the  works  required 
to  be  executed  was  deposited,  with  the 
plans  and  sections,  at  the  office  of  the 
plaintiffs.  That  by  section  150  of  the 
Public  Health  Act,  1875,  the  deposit  of 
such  an  estimate  is  a  condition  precedent 
to  the  plaintiffs'  right  to  recover,  and  that 
the  plaintiffs  were  not  relieved  from 
proving  their  compliance  with  the  direc- 
tion of  that  section  by  tbe  fact  of  the 
defendant  not  having  appealed  to  the 
Local  Government  Board  under  section 
268  of  the  Act.  That  the  estimate  which 
had  been  deposited  with  the  plan  and 
sections  was  an  estimate  prepared  by 
Mr.  Francis  Newman  without  the  direc- 
Vol.  46.-Q.B.,  CP.  &  Exca. 
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tion  and  authority  of  the  surveyor  of  the 
local  board,  and  was  moreover  an  estimate 
of  the  cost  of  proposed  works  upon  five 
roads,  including  Palmerston  Road. 

That  the  said  Francis  Newman  was 
not  the  surveyor  of  the  local  board. 

That  the  apportionment,  being  an  ap- 
portionment of  the  expenses  incurred  in 
repairing  five  or  more  roads  was  bad  in 
law. 

That  the  opportunities  afforded  to  the 
defendant  of  inspecting  the  documents 
deposited  were  not,  in  the  opinion  of  the 
County  Court  Judge,  reasonable. 

That  Palmerston  Road  had  been  a 
thoroughfare  for  some  years. 

That  the  plaintiffs  had  constructed  and 
maintained  a  main  sewer  through  it,  and 
had  repaired  the  road  from  time  to  time, 
and  having  exercised  such  rights,  the 
road  had  become  dedicated  to  the  use  of 
the  public  and  adopted  by  the  plaintiffs. 

Archibald  for  the  plaintiffs. 

J.  F.  Olerk,  for  the  defendant,  relied  on 
two  grounds  to  support  the  judgment  of 
the  County  Court.  First,  that  the  ap- 
portionment was  a  nullity,  being  an 
apportionment  in  respect  of  the  expenses 
of  several  streets.  Secondly,  that  the 
opportunities  afforded  to  the  defendant  of 
inspecting  the  documents  were  unreason- 
able. The  following  authorities  were 
cited : — 

Hesheth  v.  T/ie  Atherton  Local  Board 
(8)  ;  NesbUt  v.  The  Greenwich  Board  of 
Works  (4)  ;  Oook  v.  The  Ipsvnch  Local 
Board  (5).  ■ 

Denman,  J. — This  case  might  give  rise 
to  difficulty  if  it  were  before  a  Court  of 
superior  jurisdiction,  but  in  deciding  the 
objections  raised  by  the  defendant,  we 
are  guided  by  the  decision  of  Courts  of 
co-ordinate  jurisdiction.  The  first  ob- 
jection raised  by  the  defendant  to  the 
right  of  the  plaintiffs  to  recover  in  this 
action  is  that  the  apportionment  is  in- 
valid because  the  expenses  of  more  than 

(3)  43  Law  J.  Rep.  M.C.  37 ;  Law  Rep.  9 
Q.B.  4. 

(4)  44  Law  J.  Rep.  M.C.  119;  Law  Rep.  10 
Q.B.  465. 

(6)  40  Iaw  J.  Rep.  M.C.  169  ;  Law  Rep.  6  Q.B. 
451. 

8  U 


Digitized  by 


Google 


514 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


pr.s. 


ShanJdin  Local  Board  v.  Miller,  CP. 

one  street  are  mixed  up,  and  it  is  con- 
tended that  in  accordance  with  Oook  v. 
The  Ipswich  Local  Board  (5)  such  an 
apportionment  is  a  nullity.  But  after 
fully  considering  that  case,  and  the  judg- 
ment of  the  Lord  Chief  Justice,  I  come 
to  the  conclusion  that  all  that  there  is 
decided  is  that  the  apportionment  was 
so  far  a  nullity,  that  it  did  not  stand  in 
the  way  of  a  subsequent  apportionment, 
but  the  case  does  not  seem  to  me  to 
decide  that  if  the  apportionment  is  not 
objected  to,  and  no  steps  are  taken  to  set 
it  aside,  then  it  may  be  treated  as  a 
nullity. 

The  present  case  turns  on  sections  150 
and  257  of  the  Public  Health  Act,  1875. 
Section  257  (6)  shews  the  apportionment 
to  be  binding  and  conclusive,  unless  certain 
things  are  done  which  have  not  been 
done  in  the  present  case,  and  there  being 
no  authority  to  shew  that  the  apportion- 
ment was  absolutely  a  nullity  so  as  to 
be  treated  as  a  nullity  at  a  later 
stage,  I  am  of  opinion  that  the  first  ob- 
jection raised  by  the  defendant  fails. 
Where  an  apportionment  has  been  made 
which  may  be  properly  objected  to  within 
a  certain  time,  the  owner  on  whom  it  is 
made  cannot,  after  having  let  that  time 
go  by,  turn  round  and  dispute  the  appor- 
tionment on  the  ground  that  it  is  a 
nullify. 

The  other  objection  raised  by  the  de- 
fendant is,  that  the  opportunities  afforded 
to  the  defendant  of  inspecting  the  docu- 
ments deposited  were  not  in  the  opinion 
of  the  County  Court  Judge  reasonable. 
The  answer  to  this  objection  turns  on 
section  150  of  the  Public  Health  Act, 
1875.  Without  saying  there  may  not  be 
extreme  cases  in  which  the  Act  is  not 
complied  with  by  reason  of  some  mis- 
conduct on  the  part  of  the  authorities,  it 
appears  to  me  there  is  no  such  non- 
compliance in  the  present  case.  The 
County  Court  Judge  does  not  expressly 

(6)  Section  257.  Where  such  expenses  have  been 
settled  and  apportioned  by  the  surveyor  of  the 
local  authority  as  payable  by  such  owner,  such  ap- 
portionment shall  be  binding  and  conclusive  on 
such  owner,  unless  within  three  months  from 
service  of  such  notice  on  him  by  the  local  autho- 
rity or  their  surveyor  of  the  amount  settled  by  the 
surveyor  to  be  due  from  such  owner,  he  shall  by 
written  notice  dispute  the  same. 


find  the  opportunities  to  have  been  reason- 
able or  unreasonable,  but  has  drawn  a 
conclusion  that  there  should  have  been 
greater  opportunities  than  were  afforded. 
Such  a  finding  does  not  call  on  the  Court 
to  pronounce  the  whole  proceedings  a 
nullity.  It  may  be  there  should  be 
larger  opportunities,  but  suffice  it  to  say 
that  the  dictum  of  Blackburn,  J.,  in 
Oook  v.  The  Ipswich  Local  Board  (5),  in 
which  that  learned  Judge  lays  down  that 
the  deposit  of  plans  is  not  a  condition 
precedent,  but  a  matter  of  discretion,  is 
binding  on  us.  The  dictum  was  as  ap- 
plicable to  that  case  as  it  is  to  this,  and 
consequently  the  mere  finding  of  the 
County  Court  Judge  that  the  oppor- 
tunities were  in  his  opinion  unreasonable, 
is  not  sufficient  ground  to  authorise  the 
party  objecting  to  upset  the  whole  pro. 
ceedings.  There  is  no  finding  that  the 
defendant  was  prejudiced,  and  it  seems 
rather  as  if  he  chose  to  lie  by  without 
taking  proper  objection  to  the  whole  pro- 
ceedings, because  he  felt  he  had  no  merits 
on  which  he  could  object.  In  my  judg- 
ment the  apportionment  should  be  binding 
unless  properly  objected  to  within  the 
conditions  of  section  257,  and  the  judg- 
ment of  the  County  Court  Judge  was 
wrong  and  must  be  reversed. 

Lopes,  J. — I  also  think  the  plaintiffs 
are  entitled  to  judgment.  The  defendant 
relies  on  two  grounds ;  first,  that  the 
apportionment  was  a  nullity.  This  ob- 
jection appears  to  me  to  be  taken  too 
late.  It  is  not  necessary  in  my  judgment 
to  pronounce  whether  the  apportionment 
was  a  nullity  or  not,  but  I  will  assume  it 
was  a  nullity. 

Then  the  question  depends  upon  section 
257.  In  my  opinion  the  words  of  that 
section  are  conclusive  and  binding  on  us, 
and  the  objection  to  have  been  duly  taken 
should  have  been  taken  within  the  three 
months  of  the  service  of  notice.  The 
policy  of  the  Legislature  obviously  is  to 
prevent  such  matters  from  being  re- 
opened after  the  expiration  of  three 
months. 

The  other  point  raised  by  the  defen- 
dants is,  that  the  opportunities  of  in- 
spection were  not  reasonable.  Here  again 
it  is  unnecessary  to  decide  whether  the 
opportunities  were  reasonable  or  not,  but 
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I  will  assume  they  were  unreasonable. 
Then  the  objection  oonld  have  no  effeot 
unless  it  were  a  condition  precedent.  In 
Cook  v.  The  Ipswich  Loeal  Board  (5) 
Blackburn,  J.,  says,  "  It  appears  to  me  to 
be  only  directory,  there  is  nothing  to 
make  the  deposit  of  plans  a  condition 
precedent  so  as  to  make  void  the  notices 
and  prevent  the  expenses  from  being  re- 
coverable." It  is  true,  as  was  pointed  out, 
that  this  is  a  dictum,  but  I  have  no  hesi- 
tation in  saying  I  entirely  agree  with  it. 

On  these  grounds  I  think  the  plaintiffs 
are  entitled  to  succeed. 


Judgment  for  plaintiffs, 
appeal. 


Leave  to 


reported,  and  the  Speoial  Case  set  out, 
48  Law  J.  Rep.  Q.B.  465. 

For  the  purposes  of  this  report  the 
facts  and  arguments  are  sufficiently 
stated  in  the  judgment  of  the  Court  of 
Appeal  (post). 

Cohen  and  /.  0.  Mathew,  for  the 
plaintiffs. 

Butt  and  FuUarton,  for  the  defendants. 

In  addition  to  the  authorities  men- 
tioned in  the  judgment,  the  following 
were  cited : — Newman  v.  Cazelet  (1), 
Simonds  v.  White  (2),  Mavro  v.  The 
Ocean  Marine  Insurance  Company  (3), 
Wilson  v.  The  Bank  of  Victoria  (4),  Blasco 
v.  Fletcher  (5). 

Our.  adv.  vult. 


Solicitors  —  F.  Needbam,  agent  for  J.  Marsh, 
Yentnor,  for  plaintiffs ;  Wood,  Latham  &  Bij 
agents  for  W. 
defendant. 


H.  Wooldridge,  Sandown,  for 


Thesiobb,  L.J.  (on  March  24),  de- 
livered the  judgment  of  the  Court  as 
follows : — 

The  question  raised  by  this  appeal  is 

Mtewfa'  &«Z&<WJ^<*4Cl7         whether  in  the  case  of  a  vessel  going 
r+vw*'  —j  t  into  port  in  consequence  of  an  injury 

Jv+y^sC*^  ^  */r*^t  ^  j- 2^ -P^X  J  ^  which  is  itself  the  subject  of  general 
[IN  THE  COURT  OF  APPEAL]      /^  average,  the  expenses  of  warehousing  and 
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1880. 
Feb.  23,  24, 
25,  26. 
March  24. 

Ship  and  Shipping — Marine  Insurance 
— General  Average  Contribution — Port  of 
Refuge — Expenses  of  Warehousing  and 
Beshipping  Cargo  —  Pilotage  and  Port 
Charges — Practice  of  Average  Adjusters  in- 
consistent with  Law. 

Where  a  ship  is  compelled  to  put  into 
port  to  repair  damage  occasioned  by  a 
general  average  sacrifice,  the  expenses  of 
warehousing  and  re-shipping  cargo,  neces- 
sarily unloaded  in  order  to  repair,  and  the 
port  and  pilotage  charges  and  other  ex- 
penses on  leaving  the  port,  are  Hie  subject  of 
a  general  average  contribution. 

Judgment  of  the  Queen's  Bench  Division 
affirmed. 


J  &  jm  reloading  goods  necessarily  unloaded  for 
the  purpose  of  repairing  the  injury,  and 
the  expenses  incurred  for  pilotage  and 
other  charges  on  the  vessel  leaving  the 
port,  are  also  the  subject  of  general 
average. 

The  matter  came  before  the  Court  below 
in  the  form  of  a  Special  Case,  and  upon 
it  the  Court  decided  in  favour  of  the 
plaintiffs,  who  assert  that  the  expenses  in 
question  are  the  subject  of  general 
average. 

The  Special  Case  states  a  long  con- 
tinued practice  of  British  average  ad- 
justers in  adjusting  losses,  in  cases  where 
ships  have  put  into  port  to  refit,  whether 
such  putting  into  port  has  been  occasioned 
by  a  general  average  sacrifice  or  a  par- 
ticular average  loss,  to  treat  the  expenso 
of  discharging  the  cargo  as  general 
average,  the  expense  of  warehousing  it  as 


Appeal  from  a  judgment  for  the  plain- 
tiffs of  the  Queen's  Bench  Division  on  a 
Special  Case. 

The  case  in  the  Court  below  is  fully 

*  Coram  Bramwell,  L.J. ;  Baggallay,  L.J.;  and 
Thoaiger,  I*J. 


(1)  Park.  Ins.  8th  edit.  900. 

(2)  2  B.  &  C.  806. 

(3)  48  Lav  J.  Rep.  CP.  389 ;  Law  Rep.  9  CP. 
595. 

(4)  36  Law  J.  Rep.  Q.B.  89  ;  Law  Rep.  2  Q.B. 
203. 

(5)  14  Com.  B.  Rep.  N.S.  147  ;  32  Law  J.  Rep. 
CP.  284. 
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particular  average  on  the  cargo,  and  the 
expense  of  the  re-shipment  of  the  cargo, 
pilotage,  port  charges  and  other  expenses 
incurred  to  enable  the  ship  to  proceed  on 
her  voyage,  as  particular  average  upon 
the  freight.  It  has  not,  however,  and 
could  not  reasonably  be  contended  that 
the  practice  could  be  put  so  high  as  a 
custom  impliedly  incorporated  in  the 
contract  between  the  parties,  and  during 
the  course  of  the  argument  we  intimated 
our  opinion,  founded  upon  the  language 
of  the  Special  Case  with  regard  to  the 
practice,  and  especially  the  language  of 
the  5th  paragraph,  that  the  question  be- 
tween the  parties  must  be  decided  in 
accordance  with  legal  principle  and  au- 
thority which  the  practice  of  the  average 
adjusters  professes  to  follow.  The  law 
governing  the  case  is  admittedly  English 
law,  for  the  expenses  in  dispute  arose 
upon  a  voyage,  the  proper  and  actual 
termination  of  which  was  an  English 
port.  As  a  matter  of  principle  we  are 
clearly  of  opinion  that  the  judgment  of 
the  majority  of  the  Court  below  in  favour 
of  the  plaintiffs  was  right.  The  prin- 
ciple which  underlies  the  whole  doctrine 
of  general  average  contribution  is  that  the 
loss  immediate  and  consequential  caused 
by  a  sacrifice  for  the  benefit  of  cargo 
ship  and  freight  should  be  borne  by  all. 
This  principle  is  in  the  abstract  conceded 
by  counsel  for  the  appellants,  and  its 
application  to  the  present  case  is  admitted 
to  the  extent  of  allowing  the  expenses  of 
unloading  the  goods,  for  the  purpose  of 
doing  the  necessary  repairs  to  the  vessel 
to  enable  it  to  proceed  on  its  voyage,  to 
be  the  subject  of  general  average  contri- 
bution ;  but  they  attempt  to  distinguish 
such  expenses  from  those  of  warehousing 
and  reloading  the  cargo,  and  of  outward 
port  and  pilotage  charges  by  the  sugges- 
tion that  the  common  danger  to  the  whole 
adventure  is  at  an  end  when  the  goods 
are  unloaded,  and  that  general  average 
ceases  at  the  point  of  time  when  the 
common  danger  is  at  an  end.  The  pro- 
position is,  as  will  appear  later,  sound 
when  applied  to  cases  in  which  a  ship  is 
damaged  by  a  peril  of  the  sea,  and  in 
which,  before  any  voluntary  sacrifice,  such 
as  putting  into  an  intermediate  port,  is 
made,  the  goods  are  unshipped  and  in 


safety,  but  its  application  to  a  case  like 
the  present  is  not  admissible.  A  vessel 
which  has  put  into  port  to  repair  an  injury 
occasioned  by  a  general  average  sacrifice 
may  be  and  generally  is  when  in  port  in 
perfect  safety,  and  if  by  the  expression 
"  common  danger  "  he  meant  danger  of 
actual  injury  to  vessel  and  cargo,  there  is 
no  more  danger  to  the  goods  when  on 
board  the  vessel  being  in  port  than  when 
stowed  in  a  warehouse  on  shore;  and 
indeed  in  many  cases  only  a  portion  of 
the  goods  is  removed  from  the  vessel  in 
order  to  do  the  repairs  to  her  while  the 
remainder  of  the  goods  is  left  on  board. 
If  on  the  other  hand  by  "  common 
danger"  be  meant  the  danger  of  the 
vessel  with  her  cargo  being  prevented 
from  prosecuting  her  voyage,  then  there 
is  no  more  reason  why  the  expenses  of 
warehousing  and  reloading,  and  the  ex- 
penses incurred  for  pilotage  and  other 
charges,  paid  in  respect  of  the  vessel 
leaving  port  and  proceeding  upon  her 
voyage,  should  not  constitute  general 
average,  than  there  is  reason  for  saying 
that  unloaded  and  warehoused  goods 
should  not  contribute,  as  it  is  clear  in  a 
case  of  voluntary  sacrifice  that  they 
must,  to  the  expenses  of  the  necessary 
repairs  to  the  vessel.  Both  classes  of 
expenses  are  extraordinary  expenses  con- 
sequent upon  the  voluntary  sacrifice  and 
are  necessary  for  the  due  prosecution  of 
the  voyage  by  the  vessel  with  her  cargo. 
Neither  class  can  as  a  general  proposition 
be  said  to  be  incurred  exclusively  for  the 
benefit  of  either  vessel  or  cargo.  In  some 
cases  it  might  be  for  the  interest  of  a 
shipowner  to  terminate  the  voyage  at  the 
port  where  his  vessel  puts  in  to  repair  a 
disaster,  while  it  would  be  all  important 
for  the  goods  owner  to  have  his  goods 
carried  on  by  the  same  vessel ;  in  other 
cases  the  position  of  the  parties  in  this 
respect  might  be  reversed.  But  however 
this  may  be,  the  going  into  port,  the  un- 
loading, warehousing  and  reloading  of 
the  cargo,  and  the  coming  out  of  port, 
are  at  all  events  parts  of  one  act  or  opera- 
tion contemplated  resolved  upon  and 
carried  through  for  the  common  safety 
and  benefit,  and  properly  to  be  regarded 
as  continuous.  The  shipowner  is  at  least 
entitled  to  reship  the  goods  and  pro- 
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secute  his  voyage  with  them,  and  the 
expenses  necessary  for  that  purpose,  being 
11  ex  hypothesi "  consequent  upon  a 
damage  voluntarily  incurred  for  the 
general  advantage,  should  legitimately 
be  the  subject  of  general  average  contri- 
bution, or,  to  nse  the  language  of  Lord 
Tenterden  in  his  work  on  shipping — "  If 
the  damage  to  be  repaired  be  in  itself  an 
object  of  contribution,  it  seems  reasonable 
that  all  expenses  necessary,  although  col- 
lateral to  the  reparation,  should  also  be 
objects  of  contribution ;  the  accessory 
should  follow  the  nature  of  its  principal." 

But  it  is  said  for  the  appellants  that  if 
this  be  so,  and  the  principle  be  carried 
out  to  its  logical  consequences,  expenses 
incurred  for  wages  of  crew  and  provisions 
should  equally  form  the  subject  of  general 
average,  and  that,  inasmuch  as  it  is  as 
they  suggest  undeniable  that  they  do  not, 
the  principle  itself  mast  either  be  faulty  or 
at  least  not  recognised  in  English  law. 
As  a  matter  of  fact  it  is  extremely  doubt- 
ful whether  the  expenses  for  wages  of 
crew  and  provisions  in  a  port  of  refuge 
have  ever  been  disallowed  by  our  Courts 
as  constituting  a  claim  for  general  average 
in  a  case  where  a  ship  has  put  into  the 
port  to  repair  damage  itself  belonging  to 
general  average ;  but  even  if  the  assertion 
were  correct  the  conclusion  drawn  would 
by  no  means  follow. 

That  the  principle  in  question  is  not 
faulty  we  have  endeavoured  to  shew  in 
the  observations  already  made,  and  the 
view  we  have  taken  upon  the  point  is 
strongly  confirmed  by  the  fact  that  it  is 
recognised  and  carried  to  its  so  called 
logical  consequences  as  regards  the  wages 
of  crew  and  provisions  in  all  other 
countries  than  our  own. 

That  the  principle  is  not  recognised  in 
English  law  is  not  proved  by  shewing 
that  expenses  incurred  for  wages  of  crew 
and  provisions  have  been  under  certain 
circumstances  disallowed  as  the  subject 
of  general  average,  unless  it  be  at  the 
same  time  shewn,  which  it  has  not  been 
to  us,  that  they  have  been  disallowed 
upon  grounds  that  negative  the  prin- 
ciple, and  is  disproved  if  it  be  found 
that  the  expenses  in  question  in  this  case 
have  been  allowed.  All  that  in  such  a 
can  be  said  is  either  that  the  Courts 


have  made  a  mistake  in  limiting  the  ap- 
plication of  the  principle,  or  that  its 
limitation  is  due  to  some  real  or  supposed 
rule  of  public  policy.  If  then  the  question 
before  us  stood  only  upon  principle,  we 
should  have  no  hesitation  in  deciding  it 
according  to  the  principle  we  have  stated, 
and  it  at  least  may  fairly  be  asked,  what 
other  principle,  if  it  be  not  correct,  is  to 
be  substituted  in  its  place  ?  But  the  au- 
thorities remain  to  be  considered,  and  it 
is  the  more  necessary  that  they  should 
be  examined  with  attention  seeing  that 
the  practice  of  the  average  adjusters  pro- 
fesses to  follow  them.  In  Plwnmer  v. 
Wildman  (6)  a  ship  put  back  into  port 
to  repair  damage  partly  caused  by  a  col- 
lision with  another  ship,  and  partly  by  a 
cutting  away  of  part  of  the  rigging  of 
the  bowsprit  to  which  the  master  was 
compelled  in  consequence  of  the  previons 
injury  due  to  the  collision,  and  which  it 
was  contended  for  the  shipowner  was  a 
general  average  cause.  The  cargo  was 
necessarily  landed  and  warehoused  in 
order  that  such  temporary  repairs  might 
be  done  as  would  enable  the  ship  to  pro- 
secute her  voyage,  and  such  repairs 
having  been  done,  and  a  portion  of  the 
cargo  sold  to  defray  expenses,  the  re- 
mainder of  the  cargo  was  reloaded  and 
the  ship  proceeded  to  her  port  of  desti- 
nation. Among  other  expenses  claimed 
as  general  average  were  the  expenses  of 
repair  necessary  to  enable  the  ship  to 
prosecute  her  voyage,  the  expenses  of 
unloading  and  reloading  the  cargo,  the 
master's  expenses  at  five  dollars  per  diem 
during  the  unloading,  repairing  and  re- 
loading, and  expenses  for  crimpage  to' 
replace  deserters  during  the  repairs.  The 
question  for  the  Court  was  whether  the 
case  was  one  of  general  average,  and  if 
so  to  what  extent. 

It  is  a  little  difficult  to  gather  from 
the  judgments  in  the  case  what  was  the 
exact  view  of  the  different  members  of 
the  Court  who  delivered  judgment  as  to 
the  separate  heads  of  claim.  Lord  Ellen- 
borough  appears  to  have  decided  that  only 
the  captain's  expenses  in  port  and  crimp- 
age  were  to  be  disallowed.  Le  Blanc,  J., 
said  that  the  unloading  might  be  general 

(6)  3  M.  &  S.  482. 
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average  if  it  were  necessary  in  order  to 
repair  the  ship,  bat  leaves  it  in  donbt 
whether  the  expenses  of  reloading  would 
or  would  not  follow.  Bayley,  J.,  deala 
only  with  the  question  how  much  of  the 
repairs  should  be  allowed  as  general 
average,  which  was  the  principal  question 
as  regards  items.  Lord  EUenborough, 
however,  laid  down  that,  if  the  return  to 
port  was  necessary  for  the  general  safety 
of  the  whole  concern,  the  expenses  un- 
avoidably incurred  by  such  necessity 
might  be  considered  as  the  subject  of 
general  average,  and  that  it  was  not  so 
much  a  question  whether  the  first  cause 
of  the  damage  was  owing  to  this  or  that 
accident,  to  the  violence  of  the  elements 
or  the  collision  with  another  ship,  as 
whether  the  effect  produced  was  such  as 
to  incapacitate  the  ship  from  further 
prosecuting  her  voyage,  without  endan- 
gering the  whole  concern,  unless  she  re- 
turned to  port  and  removed  the  impedi- 
ment. But  in  the  same  year  as  that  in 
which  Plummer  v.  Wildman  (6)  was  de- 
cided, the  case  of  Power  v.  Whitmon  (7) 
came  before  the  same  Court.  In  that 
case  the  cause  of  damage  was  a  peril  of 
the  sea,  and  the  ship  having  in  conse- 
quence of  it  been  compelled  to  go  into 
port  for  the  safety  of  ship  and  cargo, 
a  olaim  to  have  the  wages  and  provisions 
of  the  crew  during  the  stay  in  port,  and 
the  expenses  of  repair  treated  as  general 
average,  was  made.  The  claim  was,  how- 
ever, disallowed,  and  Lord  EUenborough, 
in  delivering  the  judgment  of  the  Court, 
took  occasion  to  qualify  the  proposition 
laid  down  in  Plummer  v.  Wildman  (6), 
and  to  explain  and  justify  the  decision  in 
that  case  upon  the  ground  that  there  the 
master  was  compelled  to  cut  away  his 
rigging  in  order  to  preserve  the  ship,  and 
afterwards  put  into  port  to  repair  that 
which  he  had  sacrificed.  The  judgment, 
then,  in  Power  v.  Whitmore  (7)  must  be 
taken  to  recognise  that  there  is  in  refer- 
ence to  port  of  refuge  expenses  claimed  as 
general  average,  a  distinction  between  the 
case  of  a  vessel  putting  into  port  to  repair 
in  consequence  of  a  voluntary  sacrifice,  and 
the  case  of  a  vessel  so  putting  into  port 
in  consequence  of  an  ordinary  peril  of  the 

(7)  4M.&&  ui. 


seas,  although  in  both  oases  the  putting 
into  port  itself  may  equally  give  rise  to 
a  claim  for  general  average  contribution. 
In  HaUett  v.  Wigram  (8),  Cresswell,  J., 
in  speaking  of  Power  v.  Whitmore  (7), 
said  that  Lord  EUenborough  had  there 
stated  the  rule  according  to  what  had 
always  been  and  still  was  understood  to 
be  the  law  as  to  general  average.  Wilde, 
C.J.,  in  the  same  case  quoted  the  follow- 
ing passage  from  the  8th  edition  of  Abbott 
on  Shipping,  p.  478 — "  Thus  if  it  be  ne- 
cessary to  unload  the  goods  in  order  to 
repair  the  damage  done  to  a  ship  by  a 
tempest  or  by  collision  with  another 
vessel,  so  as  to  enable  her  to  prosecute 
and  complete  her  voyage,  it  has  been  held 
that  the  expense  of  unloading,  ware- 
housing and  reshipping  the  goods  should 
be  sustained  by  general  contribution,  be- 
cause all  persons  are  interested  in  the 
execution  of  the  measures  necessary  for 
the  completion  of  the  voyage;"  and 
added  that  the  reason  there  assigned 
might  be  applicable  to  the  case  the  author 
had  in  his  mind — Plummer  v.  Wildman 
(6)  ;  but  that  as  a  general  proposition  it 
was  too  large.  The  Chief  Justice  then 
pointed  out  that  the  decision  in  Plummer 
v.  Wildman  (6)  had  been  explained  in 
Power  v.  Whitmore  (7)  upon  the  ground 
that  the  expenses  were  consequent  upon 
a  voluntary  sacrifice,  and  quoted,  appa- 
rently with  approval,  the  following  pas- 
sage from  Abbott,  8th  ed.  p.  497— "It 
seems  to  result  from  these  decisions  that 
if  a  vessel  goes  into  port  in  consequence 
of  an  injury  which  is  itself  the  subject 
of  general  average,  such  repairs  as  are 
absolutely  necessary  to  enable  her  to 
prosecute  her  voyage,  and  the  necessary 
expenses  of  port  charges,  wages  and  pro- 
visions during  the  stay,  are  to  be  con- 
sidered as  general  average,  but  if  the 
damage  was  incurred  by  the  mere  violence 
of  the  wind  and  weather,  without  sacrifice 
on  the  part  of  the  owners  for  the  benefit 
of  all  concerned,  it  falls,  with  the  expenses 
consequent  upon  it,  within  the  contract 
of  the  shipowner  'to  keep  his  vessel 
tight,  staunch  and  strong'  daring  the 
voyage  for  which  she  is  hired."  The 
actual  decision  in  HaUett  v.  Wigram  (8) 

(8)  9  Com.  B.  Rep.  680 ;  19  Law  J.  Rep.  OP. 
281. 
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vm  that  a  claim  to  general  average  does 
not  arise  where  a  part  of  the  cargo  is  sold 
to  raise  money  at  a  port  to  which  a  ship 
has  pnt  back  for  the  repair  of  damage 
incurred  by  ordinary  perils  of  the  sea. 
That  case  was  decided  in  1850,  Power  v. 
Whitmore  (7)  in  1815,  and  we  have,  there- 
fore, the  law  as  laid  down  by  the  Courts  for 
a  considerable  portion  of  the  period  over 
which  the  practice  of  average  adjusters 
stated  in  the  Special  Case  extends  running 
counter  to  that  practice  by  recognising,  as 
regards  port  of  ref  age  expenses,  a  distinc- 
tion between  cases  where  a  ship  puts  into  a 
port  of  distress  for  repair  of  damage  caused 
by  a  voluntary  sacrifice,  and  cases  where  it 
so  pats  in  for  repair  of  damage  caused  by 
peril  of  the  seas,  and  admitting  in  the 
former  cases,  as  a  matter  of  principle,  if 
not  of  express'  decision,  expenses  such  as 
those  in  question  in  this  case  to  be  the 
subject  of  general  average  contribution. 

This  distinction  in  principle  is  to  be 
found  asserted  by  Bcnecke,  who  was  a 
member  of  Lloyds,  in  his  valuable  work 
on  the  principles  of  Indemnity  in  Marine 
Insurance,  published  in  1824.  At  page 
191  he  says,  "  If,  setting  aside  all  laws 
and  received  opinions,  the  case  is  exa- 
mined merely  according  to  the  funda- 
mental maxims  which  regulate  general 
and  particular  average,  it  will  in  the  first 
instance  appear  evident  that  not  only  all 
the  port  charges,  such  as  pilotage,  har- 
bour dues,  lighterage,  Ac,  but  also  the 
charges  of  unloading  and  reloading,  re- 
pairs and  crews1  wages,  will  be  general 
average  if  the  ship  put  into  port  for  the 
mere  purpose  of  repairing  a  damage 
voluntarily  incurred  for  the  general  ad- 
vantage. For  all  these  expenses  being 
the  necessary  consequences  of  a  measure 
taken  for  the  general  benefit  belong  to 
general  average;"  and  then  turning  to 
the  case  where  the  port  is  entered  in  con- 
sequence of  a  particular  damage  sustained 
by  which  the  vessel  is  rendered  unfit  to 
prosecute  her  voyage,  as  when  masts,  sails, 
or  other  requisite  apparel  are  lost  in  a 
storm,  er  the  vessel  has  sprung  a  danger- 
ous leak,  he  adds,  "  All  the  expenses  of 
entering  the  port  are  a  subject  of  general 
average,  being  the  consequence  of  a  mea- 
sure voluntarily  taken  for  the  preservation 
of  the  whole.  But  as  soon  as  the  object  of 


putting  the  vessel  and  her  cargo  in  safety  is 
accomplished  the  cause  for  general  con- 
tribution ceases;  for  whatever  is  subse- 
quently done  is  not  a  sacrificeibr  the  benefit 
of  the  whole  or  for  averting  an  imminent 
danger,  but  is  the  mere  necessary  conse- 
quence of  a  casual  misfortune."  Beneoke 
thus  claims  the  allowance  even  of  wages 
of  crew  and  provisions  where  the  putting 
into  port  is  the  consequence  of  a  damage 
belonging  to  particular  average.  On  the 
other  hand,  he  contends  for  the  disallow- 
ance even  of  the  expenses  of  unloading 
cargo  where  it  is  the  consequence  of  a 
damage  belonging  to  particular  average. 
In  Stevens  on  Average  and  Bailey  on  Aver- 
age, the  distinction  referred  to  is  not 
adopted,  except  as  regards  the  repairs  of 
the  ship,  but  both  writers  assert  as  a 
matter  of  principle  that  where  a  ship 
necessarily  puts  into  a  port  to  repair  da- 
mage, whether  the  original  cause  of 
damage  be  a  voluntary  sacrifice  or  an 
ordinary  peril  of  the  sea,  and  the  expenses 
of  warehousing  and  reloading,  as  well  as 
those  of  unloading  the  cargo,  and  the 
outward  as  well  as  inward  port  charges 
should  be  the  subject  of  general  average 
contribution.  See  Stevens,  p.  22,  and 
Bailey,  p.  119.  They  look  not  to  the  more 
remote  damage,  which  undoubtedly  was  a 
particular  average  loss,  but  to  the  proxi- 
mate act  of  putting  into  port  for  the  safety 
of  ship  and  cargo  which  would  belong  to 
general  average,  and  in  answer  to  the  argu- 
ment that  their  views,  if  logically  carried 
out,  would  lead  to  the  allowance  as  general 
average  of  the  cost  of  repair  of  the  ship, 
Bailey  (at  p.  119)  replies  that  the  damage 
which  necessitated  that  repair  being 
caused  by  a  peril  of  the  sea,  the  repair 
should  be  treated  as  particular  average, 
but  that  the  ship  does  not  put  into  the 
port  of  refuge  because  she  wants  repairs, 
but  because  the  voyage  cannot  be  con- 
tinued until  she  is  repaired,  or  a  total  loss 
of  ship  and  cargo  will  follow  if  she  does 
not  go  into  port.  He  adds,  "  The  imme- 
diate cause  for  putting  into  the  port  of 
refuge  is  the  impossibility  of  completing 
the  voyage  in  her  then  state,  or  the  ex- 
pected loss  of  ship  and  cargo;  the  da- 
mage which  the  ship  has  sustained  is  the 
remote  cause  only,  for  under  other  cir- 
cumstances the  crew  are  not  justified  in 
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putting  into  port  although  the  vessel  may 
nave  sustained  damage  which  it  will  be 
necessary  ultimately  to  repair." 

The  views  thus  expressed  are  substan- 
tially those  which  are  recognised  in  Ame- 
rican law  and  practice,  and  they  are 
carried  out  to  the  length  of  including  the 
expense  of  wages  of  crew  and  provisions 
at  the  port  of  refuge  in  the  amount  to  be 
contributed  for  in  general  average,  in  all 
cases  where  a  vessel  puts  into  port  for  the 
common  safety,  whether  owing  to  injury 
from  a  peril  of  the  sea  or  a  voluntary 
sacrifice.  See  Phillips  on  Insurance,  3rd. 
ed.  sees.  1322,  26,  28.  To  return  to  the 
text  writers  of  this  country,  Mr.  Arnold 
in  his  work  upon  Marine  Insurance,  3rd 
ed.,  vol.  ii.t  p.  789,  after  discussing  the 
principles  relating  to  general  average, 
says,  "From  these  principles  it  follows 
that  where  a  ship  has  either  cut  away  her 
masts  and  rigging,  or  has  been  so  damaged 
by  a  storm  that  it  is  necessary  for  the 
safety  both  of  ship  and  cargo  to  put  into 
a  port  of  distress  for  repairs,  all  the  ex- 
penses inseparably  connected  with  the  act 
of  first  putting  into,  and  afterwards 
clearing  out  of  such  a  port  of  distress, 
give  the  shipowner  a  claim  to  a  general 
average  contribution  ;  and  this  upon  the 
plain  ground  that  these  expenses  are  a 
necessary  consequence  of  an  extraordinary 
measure  taken  for  the  general  preserva- 
tion." Neither  of  the  already  cited  cases 
of  Whitman  v.  Power  (7)  and  EalleU  v. 
Wigram  (8),  is  a  direct  authority  against 
the  proposition  just  quoted,  except  so  far 
as  the  disallowance  of  the  expenses  for 
wages  of  orew  and  provisions  in  the 
former  case  can  be  said  to  be  such ;  for, 
as  pointed  out,  the  main  subject  of  con- 
tention in  those  cases  was  the  claim  for 
expenses  of  repair  made  notwithstanding 
that  such  repair  was  in  each  case  rendered 
necessary  in  consequence  of  injury  caused 
by  ordinary  perils  of  the  sea ;  and  neither 
the  expenses  of  unloading,  warehousing, 
reloading  cargo,  or  port  or  pilotage 
charges  came  in  question.  The  case  of 
Hall  v.  Janson  (9),  decided  in  1855,  is,  on 
the  contrary,  direct  authority  in  favour  of 
the  proposition  that  the  expense  of  re- 
loading as  well  as  of  unloading  cargo 

(9)  4  E,  &  B.  600 ;  24  Law  J.  Rep.  Q.B.  97. 


constitutes  a  claim  to  general  average 
contribution,  even  though  the  original 
cause  of  putting  into  port  was  a  particular 
average  loss.  There,  in  an  action  upon  a 
policy  of  marine  insurance,  a  count  of  the 
declaration  stated  that  the  ship  had  been 
damaged  by  stormy  weather,  and  forced 
to  go  into  a  port  for  repair  in  order  to 
enable  her  to  prosecute  her  adventure 
and  proceed  on  her  voyage,  and  had  there 
incurred  expenses,  inter  alia,  in  and  about 
unloading  and  reloading  cargo  which  was 
necessarily  unloaded  for  the  repair  of  the 
ship.  This  count  was  upon  demurrer 
held  good  as  shewing  the  accruing  of  a 
general  average  loss,  and  Lord  Campbell, 
in  delivering  the  considered  judgment  of 
the  Court  of  Queen's  Bench  upon  the 
point,  said,  "  Now  the  expenses  necessa- 
rily incurred  in  unloading  and  reloading 
the  cargo  for  the  purpose  of  repairing  the 
ship  that  she  may  be  capable  of  proceed- 
ing on  the  voyage,  have  been  held  to  give 
a  claim  to  general  average  contribution ; 
for  the  acts  which  occasion  these  expenses 
become  necessary  from  perils  insured 
against,  and  they  are  deliberately  done 
for  the  joint  benefit  of  those  who  are 
interested  in  the  ship,  the  cargo  and  the 
freight;"  and  after  citing  The  Copenha- 
gen (10),  Plummerv.  WUdman  (6)  and 
Stevens  on  Average,  as  authorities  in  sup- 
port of  the  proposition,  he  added,  "  This 
doctrine  is  quite  consistent  with  what  is 
laid  down  in  Power  v.  Whiimore  (7),  and 
the  other  cases  relied  upon  by  Mr.  Wilde." 
It  is  not  necessary  for  us  to  decide  in  the 
present  case  whether  EaU  v.  Janson  (9) 
was  rightly  decided,  and  whether  the  ex- 
penses in  dispute  in  the  present  case 
would  properly  belong  to  general  average 
if  the  original  cause  of  damage  to  the 
ship  had  only  been  a  cause  belonging  to 
particular  average.  If,  however,  the  Court 
of  Queen's  Bench,  in  the  judgment  just 
quoted,  and  the  several  text  writers  other 
than  Benecke,  from  whom  we  have 
quoted,  are  right  in  the  proposition 
affirmed  by  them,  and  the  expenses  would 
in  such  a  case  belong  to  general  average, 
it  follows,  a  fortiori,  that  they  would  so 
belong  when,  as  is  the  fact  here,  the  origi- 
nal cause  was  a  voluntary  sacrifice,  while 

(10)  1  C.  Rob.  289. 
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on  the  other  hand,  even  if  the  proposition 
laid  down  in  Hall  v.  Jcmson  (9),  and  sup- 
ported by  the  text  writers  referred  to, 
were  too  wide,  there  would  still  be  left  a 
consensus  of  opinion  to  the  effect  that  in 
such  a  case  as  the  present  at  least  the 
expenses  in  question  must  be  treated  as 
constituting  a  claim  to  general  average 
contribution.  In  either  case  the  practice 
of  average  adjusters  as  stated  in  the  spe- 
cial case  would  be  erroneous,  and  it  is  to 
be  gathered  from  a  recent  edition  of  a 
modern  work  on,  the  Law  of  General 
Average,  by  Mr.  Lowndes,  himself  also  an 
average  adjuster  of  experience  (2nd  ed. 
p.  107),  that  as  regards  port  of  refuge 
expenses,  where  the  bearing  up  into  port 
is  necessitated  by  a  sacrifice,  the  principle 
that  they  should  be  treated  as  general 
average  is,  apart  from  his  own  practice 
which  gave  rise  to  the  present  action,  at 
least  beginning  to  be  recognised  in  the 
practice  of  adjusters  and  underwriters. 
The  two  cases  of  Job  v.  Lang  ton  (11)  and 
WaUhew  v.  Mavrojani  (12)  do  not  really 
touch  the  point.  In  each  of  those  cases 
a  vessel  having  been  accidentally  stranded 
so  that  the  damage  thereby  caused 
was  only  a  particular  average  loss,  was 
got  off  and  taken  into  port  for  repair 
at  considerable  expense  after  the  cargo 
had  been  unshipped,  landed  and  ware- 
housed in  safety.  It  was  attempted  un- 
successfully to  make  the  cargo  contribute 
to  such  expense  as  general  average.  There 
can  be  no  doubt  as  to  the  correctness  of 
the  decisions  in  those  cases,  for  the  whole 
basis  of  any  general  average  claim  was 
gone  as  soon  as  the  cargo  was  unshipped. 
The  vessel  was  got  off  and  put  into  port 
for  repair,  not  to  avert  a  loss  to  the  whole 
adventure,  but  to  repair  the  particular 
average  damage.  Lord  Campbell  de- 
livered the  judgment  of  the  Court  in  Job 
v.  Langton  (11),  and  in  the  course  of  the 
judgment  said,  "  That  the  stranding  was 
fortuitous,  arising  directly  from  perils  of 
the  sea,  and  that  the  expenses  must,  there- 
fore, in  order  to  constitute  general  aver- 
age, be  brought  within  the  category  of 
extraordinary  expenses  incurred  for  the 
joint  benefit  of  ship  and  cargo."   And  it 

(11)  6  E.  &  B.  779 ;  26  Law  J.  E«p.  Q.B.  97. 

(12)  89  Law  J.  Rep.  Exch.  81 ;  Law  Rep.  6 
Exch.  116. 

Voi,  49.— Q.B.,  CP.  &  Exch. 


is  obvious  from  the  whole  judgment  that 
Lord  Campbell  not  only  did  not  consider 
that  his  observations  would  be  applicable 
to  the  case  of  a  voluntary  sacrifice,  but 
also  did  not  consider  that  there  was  any 
conflict  between  his  then  decision  and  his 
former  judgment  in  Hall  v.  Jcmson  (9). 
There  is  nothing  in  the  judgments  in 
WaUhew  v.  Mavrojani  (12)  which  alters 
the  case. 

The  result  of  this  review  of  the  autho- 
rities is  to  confirm  the  opinion  which, 
apart  from  authority,  we  entertain  and 
have  already  expressed  upon  the  questions 
submitted  to  us. 

The  practice,  then,  of  the  average  ad- 
justers, as  stated  in  the  special  case, 
appears  to  us  to  be  neither  founded  upon 
true  principles  nor  to  be  in  accordance 
with  the  views  of  the  text  writers,  and  so 
far  as  there  is  case  authority  upon  the 
matter  it  appears  to  us  to  be  opposed  to 
legal  decisions. 

It  is  a  practice,  too,  which  has  not  been, 
as  the  practice  in  Stewart  v.  The  West 
India  and  Pacific  Steamship  Company 
(13)  was,  made  a  part  of  the  contract 
between  the  parties,  and  therefore  it  con- 
stitutes no  impediment  to  our  giving  effect 
to  the  objections  to  its  validity ;  and  in 
deciding,  as  we  do,  that  the  judgment  of 
the  majority  of  the  Court  below  was 
right  and  should  be  affirmed,  it  is  satis- 
factory to  us  to  know  that  the  law  as 
laid  down  in  the  judgment  of  the  Court 
below  and  of  this  Court  is  placed  upon  a 
footing  which  more  nearly  assimilates  it, 
in  matters  in  which  assimilation  is  desir- 
able, to  the  law  obtaining  in  other  mer- 
cantile and  maritime  communities. 

Judgment  affirmed. 


Solicitors— Field,  Roscoe  &  Co.,  agents  for  Bate- 
son  &  Co.,  Liverpool,  for  plaintiffs ;  Parker  & 
Clarke,  for  defendants. 


(13)  42  Law  J.  Rep.  Q.B.  84,  191 ;  Law  Rep. 
8  Q.B.  88,  362. 
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1879.  1 

I  the  QUEEN,  on  the  prosecution 


Dec.  6 
1880 


ioi 


O/  J.  HIHTON,  t>.  THE  SWINDON 
NEW  TOWN  LOCAL  BOARD.* 


April  30 

Practice — Appeal — Oase  reserved 


by 


Quarter  Sessions  for  the  Opinion  of  a 
Superior  Oourt — Leave  to  Appeal — Judica- 
ture Act,  1873,  s.  45— Public  Health  Act, 
1875  (38  Sr  39  Vict.  c.  55),  s.  269,  sub- 
sect.  7. 

The  Public  Health  Act,  1875,  provides 
in  certain  cases  for  an  appeal  from  petty 
sessions  to  quarter  sessions,  and  provides 
that  the  quarter  sessions  may  state  the  facts 
specially  for  the  determination  of  a  superior 

In  a  case  under  this  Act  an  appeal  was 
brought  to  quarter  sessions,  which  quashed 
the  order  appealed  from,  subject  to  a  case 
reserved.  A  certiorari  issued,  a  rule  calling 
on  the  prosecutor  to  shew  cause  was  granted, 
was  argued  in,  and  discharged  by  the 
Queen's  Bench  Division.  Leave  to  appeal 
was  not  given: — 

Held,  that  the  case  so  reserved  fell  within 
the  provisions  of  s.  45  of  the  Judicature  Act, 
1873,  and  tluU  no  appeal  could  be  brought 
from  the  decision  of  the  Divisional  Court 
■upon  it  unless  special  leave  to  appeal  were 
granted. 

Appeal  from  the  Queen's  Bench  Divi- 
sion. The  case  is  reported  48  Law  J. 
Eep.  Q.B.  119. 

The  Swindon  New  Town  Local  Board, 
acting  as  the  urban  sanitary  authority  of 
Swindon  New  Town,  duly  required  by 
notice  James  Hinton  to  do  certain  works 
pursuant  to  the  provisions  of  the  Public 
Health  Act,  1875,  and  as  he  failed  to 
comply  with  the  notices  the  local  board 
executed  the  works,  and  took  proceedings 
before  justices  to  recover  the  amount  so 
expended.  The  justices  made  an  order 
for  payment,  whereon  J.  Hinton  appealed 
to  the  quarter  sessions,  when  the  order  of 
the  justices  was  quashed,  subject  to  a  case 
reserved.   A  certiorari  issued,  and  a  rule 


*  Coram  Coleridge  CJ.; 
Cotton,  L.J. 


Brett,  L.J.;  and 


nisi  to  quash  the  order  of  quarter  sessions 
was  obtained. 

Against  this  rule  cause  was  shewn  in 
the  (  Queen's  Bench  Division,  and  the  rule 
was  discharged,  so  that  the  order  of 
quarter  sessions  was  confirmed.  Leave 
to  appeal  was  not  given. 
The  local  board  appealed. 

Mellor  (with  him  Qoldney),  for  the  pro- 
secution, took  a  preliminary  objection. 
— The  local  board  cannot  appeal,  as  the 
Divisional  Court  did  not  give  special  leave 
to  appeal,  so  that  the  condition  imposed 
by  section  45  of  the  Judicature  Act,  1873, 
has  not  been  complied  with  (1).  This 
appeal  was  by  a  case  stated  under  the 
Public  Health  Act  (2) ;  it  was  not  an 
appeal  by  means  of  the  exercise  of  the 
original  jurisdiction  of  the  Queen's  Bench 
Division  over  inferior  Courts  by  which 
orders  are  brought  up,  nor  was  it  a  case 
stated  for  the  opinion  of  the  Queen's 
Bench  Division,  so  that  it  does  not  come 
within  the  principle  of  The  Overseers  of 
Walsall  v.  The  London  and  North  Western 
Railway  Oompany  (3),  in  which  case, 
however,  leave  to  appeal  was  given.  The 
present  case  is  not  within  section  19  (4), 

(1)  The  Judicature  Act,  1873,  8.  45,  provides: 
'  All  appeals  from  petty  or  quarter  sessions,  from 
a  County  Court,  or  from  any  other  inferior  Court 
....  may  be  heard  and  determined  by  Divisional 
Courts  of  the  said  High  Court  .  .  .  The  deter- 
mination of  such  appeals  respectively  by  such 
Divisional  Courts  shall  be  final,  unless  special  leave 
to  appeal  from  the  same  to  the  Court  of  Appeal 
shall  be  given  by  the  Divisional  Court  by  which 
any  such  appeal  from  an  inferior  Court  shall  have 
been  heard. 

(2)  38  &  39  Vict,  c  65,  provides  by  section  269 
an  appeal  from  the  decision  of  the  justices  to 
quarter  sessions,  and  by  sub-section  7  enacts  that 
"  The  decision  of  the  Court  of  Appeal  shall  be 
binding  on  all  parties :  provided  that  the  Court  of 
Appeal  may,  if  such  Court  thinks  fit,  state  the 
facts  specially  for  the  determination  of  a  superior 
Court* 

(3)  48  Law  J.  Eep.  M.C.  65;  Law  Rep.  3 
Q.B.D.457. 

(4)  The  Judicature  Act,  1878,  provides  by  sec- 
tion 19  that  "  The  said  Court  of  Appeal  shall  have 
jurisdiction  and  power  to  hear  and  determine  ap- 
peals from  any  judgment  or  order,  save  as  herein- 
after mentioned,  of  Her  Majesty's  High  Court  of 
Justice,  or  of  any  Judges  or  Judge  thereof,  subject 
to  the  provisions  of  this  Act,  and  to  such  rules  and 
orders  of  Court  for  regulating  the  terms  and  con- 
ditions on  which  such  appeals  shall  be  allowed  as 
may  be  made  pursuant  to  this  Act," 
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but  within  section  45  of  the  Judicature 
Act  (1) ;  it  is  the  case  of  an  appeal  from 
an  inferior  Court  given  by  a  partioalar 
statute. 

Charles  (with  him  RavenhUl),  for  the 
local  board,  the  appellants. — No  leave  to 
appeal  was  requisite;  the  present  case  is 
within  the  principle  of  The  Overseers  of 
Walsall  v.  The  London  and  North  Western 
Railway  Company  (3).  There  is  in  the 
present  case  a  rule  or  order  of  the  Queen's 
Bench  Division,  and  that  rule  or  order 
may  be  the  subject  of  an  appeal  by  virtue 
of  section  19  of  the  Judicature  Act,  1873. 
The  present  case,  like  The  Walsall  Oase 
(8),  comes  within  section  19  and  not 
within  section  45  of  the  Judicature  Act, 
for  it  is  not  an  appeal  by  either  party 
from  the  decision  of  an  inferior  Court ;  it 
is  a  case  stated  by  the  Court  of  Quarter 
Sessions  for  the  opinion  of  the  Queen's 
Bench  Division,  and  it  was  thus  heard  by 
that  Divisional  Court  in  the  exercise  of 
its  original  jurisdiction  over  the  Courts 
of  Quarter  Sessions.  The  proceedings  in 
this  case  were  the  same  as  in  all  other 
cases :  there  was  the  usual  writ  of  cer- 
tiorari, the  usual  rule  calling  on  the  pro- 
secutor to  shew  cause  why  the  order  should 
not  be  quashed ;  and  the  machinery  thus 
used  is  wholly  different  from  that  which 
is  used  in  the  case  of  appeals  from  infe- 
rior Courts,  such  as  County  Courts,  which 
are  the  appeals  to  which  section  45  (1) 
applies. 

Mellor,  in  reply.— The  machinery  to 
which  reference  has  been  made  may  nave 
been  used  in  this  case,  but  it  was  unne- 
cessary, and  cannot  alter  the  plain  enact- 
ment of  the  statute.  The  Queen's  Bench 
Division  is  a  superior  Court  within  sec- 
tion 269,  sub-section  7,  of  the  Public 
Health  Act  (2).  The  determination  of 
the  appeal  is  to  be  by  a  superior  Court, 
and  as  these  cases  are  now  distributed 
amongst  the  three  Common  Law  Divi- 
sions, it  is  but  an  accident  that  this  appeal 
was  heard  in  the  Queen's  Bench  Divi- 
sion. 

Our.  adv.  vult. 

The  judgment  of  the  Court  was  (on 
April  30,  1880)  delivered  by 

Cotton,  L.J. — In  this  appeal  the  only 
question  was  whether  or  no  the  provisions 


of  section  45  of  the  Judicature  Act,  1873 
(1),  applied  so  as  to  prevent  the  parties 
from  being  competent  to  bring  an  appeal, 
inasmuch  as  no  leave  had  been  given  by 
the  Queen's  Bench  Division,  before  whom 
the  case  was  heard  upon  appeal  from  the 
quarter  sessions,  which  had  quashed  an 
order  of  justices  for  the  payment  by  the 
appellant  to  that  Court,  of  certain  expenses 
incurred  by  the  local  board,  the  now  ap- 
pellants, under  the  Public  Health  Act, 
1875.  The  Court  of  Quarter  Sessions 
made  this  order  subject  to  a  case  which 
they  reserved  for  the  opinion  of  a  superior 
Court,  under  the  provisions'  of  the  Public 
Health  Act,  1875  (4).  That  case  was 
argued  before  the  Queen's  Bench  Divi- 
sion, and  judgment  was  given  confirming 
the  order  of  quarter  sessions.  No  leave 
to  appeal  was  granted  by  the  Divisional 
Court. 

It  was  objected,  on  the  opening  of  the 
appeal  here,  that  it  was  not  competent  to 
the  appellants  to  bring  any  appeal,  inas- 
much as  section  45  (1)  of  the  Judicature 
Act,  1873,  forbids  any  appeal  being 
brought  on  appeals  from  quarter  sessions 
unless  special  leave  to  appeal  shall  be 
given  by  the  Divisional  Court  by  which 
the  appeal  from  the  superior  Court  shall 
have  been  heard. 

This  appeal  is  prima  facie  an  appeal 
from  quarter  sessions.  The  oase  stood 
over  in  order  that  we  might  consider 
whether  the  case  of  The  Overseers  of  Wal- 
sall v.  The  London  and  North  Western 
Railway  Company  (3)  must  be  considered 
as  an  authority  that  section  45  of  the 
Judicature  Act  does  not  apply  to  such  a 
case  as  the  present,  not  because  the  actual 
decision  in  that  case  was  to  that  effect ; 
but  because  certain  expressions  in  the 
speeches  of  some  of  the  Lords  who  moved 
the  judgment  of  the  House  on  that  occa- 
sion appeared  to  tend  to  that  conclusion. 

The  circumstances  of  that  case  were, 
however,  different.  There  the  Divisional 
Court  had  given  leave  to  appeal ;  there 
the  Divisional  Court  was  held  to  be  exer- 
cising an  original  and  not  merely  a  con- 
sultative jurisdiction;  and  the  facts  of 
the  case  were  held  to  bring  it  within  sec- 
tion 19  (4),  and  not  within  section  45  of 
the  Judicature  Act  (1). 

Can  that  be  said  to  be  the  oase  here  ? 
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We  think  not.  In  the  present  case  the 
Queen's  Bench  Division  was  not  exercising 
its  well-known  jurisdiction  of  supervising 
the  orders  of  inferior  Courts,  but  the  case 
came  before  that  Division  as  it  were  by 
accident ;  that  is,  the  case  could,  under 
the  provisions  of  sub-section  7  of  section 
269  of  the  Public  Health  Act,  1875  (2), 
have  been  heard  and  decided  in  any  of  the 
Common  Law  Divisional  Courts,  so  that 
this  case  was  an  appeal  from  an  inferior 
Court  within  section  45  of  the  Judicature 
Act.  It  was  therefore  an  appeal  to  the 
High  Court ;  it  has  been  determined  in 
one  of  the  Divisional  Courts  of  the  High 
Court,  and  the  determination  of  such  an 
appeal  by  such  a  Court  is  by  the  statute 
final,  unless  special  leave  to  appeal  is 
given.  No  such  leave  has  been  given  in 
this  case ;  the  preliminary  objection  mast 
therefore  prevail,  and  this  appeal  must  on 
that  ground  be  dismissed. 

Appeal  dismissed. 

Solicitors— Clarke,  Woodcock  &  Ryland,  agents 
for  Kinneir  &  Tombs,  Swindon,  for  appellant ; 
W.  Meen,  agent  for  J.  C.  Tcwnsend,  Swindon, 
for  respondents. 


^  /    [IN  THE  COURT  OF  APPEAL.] 

{Appeal  from  the  Common  Pleas  Division.) 

1880.  \ 
May  26.  J 


SHIPPBT  AND  ANOTHER  V.  OBEY.* 


Lien  of  Solicitor — Garnishee  Order — 
Priority— Solicitors  Act  (23  24  Vict, 
c.  127),  s.  28. 

The  plaintiffs  were  the  solicitors  for  W. 
in  an  action  in  which  he  recovered  a  sum  of 
money.  The  defendant  was  a  judgment 
creditor  of  W.,  and  obtained  ex  parte,  on  the 
day  that  judgment  was  signed  in  the  above 
action,  a  garnishee  order  attaching  all 
debts  due  to  TP.  On  the  taxation  of  costs 
on  the  same  day  the  plaintiffs  for  the  Jirst 
time  learned  of  the  defendant's  claim,  and 
then  gave  notice,  to  the  defendant  in  the 
action  in  which  W.  was  plaintiff,  of  their 
claim  of  lien,  and  within  Jive  days  applied 

*  Coram  Brum  well,  L.  J. ;  Baggallay,  L.J. ;  and 


for  an  order  declaring  that  they  were  en- 
titled to  a  charge  on  the  money  recovered 
by  W. 

Held,  affirming  the  decision  of  the  Gam- 
mon Pleas  Division,  that  the  plaintiffs  had 
a  lien  for  their  costs  on  the  sum  recovered 
by  W.,  that  they  were  entitled  to  the  order 
sought  for ;  and  that  the  garnishee  order 
obtained  by  the  defendant  did  not  take 
priority  over  that  lien. 

Appeal  from  the  Common  Pleas  Divi- 
sion. 

Issue  in  the  form  of  a  Special  Case. 

The  plaintiffs  were  the  solicitors  on  the 
record  for  Q.  Washington  in  an  action 
brought  by  him  against  the  Lancashire 
and  Yorkshire  Railway  Company.  That 
action  was  tried  before  Pollock,  B.,  on 
the  15th  of  January,  1878,  when  a  verdict 
passed  for  the  plaintiff  for  400Z. 

Judgment  was  signed  in  that  action  on 
the  23rd  of  January,  and  on  the  same  day 
the  defendant  in  the  present  action  took 
out  a  summons  for  leave  to  issue  execu- 
tion against  Washington  for  the  balance 
of  a  sum  recovered  by  him  in  an  action 
against  Washington  in  1871,  which  judg- 
ment had  been  revived ;  an  order  to  that 
effect  was  made  and  served  on  the  24th 
of  January. 

On  the  25th  of  January  the  defendant 
obtained,  ex  parte,  the  ordinary  garnishee 
order  against  the  Lancashire  and  York- 
shire Railway  Company,  attaching  all 
debts  due  from  them  to  Washington,  and 
calling  on  them  to  shew  cause  on  the 
following  day  against  such  order. 

On  the  same  day  before  noon  the  de- 
fendant served  a  copy  of  this  order  on 
the  railway  company  and  on  their  solici- 
tors, and  later  on  in  the  same  day  the 
solicitors  attended  to  tax  their  costs  in 
the  action,  when  the  plaintiffs  for  the  first 
time  heard  of  the  claim  of  the  defendant 
against  Washington. 

The  plaintiffs  thereupon,  on  the  same 
day,  gave  the  railway  company  notice 
that  they  claimed  a  lien  on  the  damages 
recovered  by  Washington  in  his  action 
against  them. 

The  defendant  did  not  know  until  the 
26th  of  January  that  the  plaintiffs  claimed 
any  such  lien. 

On  the  30th  of  January  the  plaintiffs 
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applied  to  a  district  registrar  for  aii  order 
declaring  that  they  were  entitled  to  a 
charge  upon  the  damages  recovered  by 
Washington.  The  district  registrar  refused 
to  make  the  order.  A  similar  application 
was  made  to  the  Judge  who  had  tried  the 
cause,  and  it  was  also  refused  on  the 
ground  of  want  of  jurisdiction. 

On  the  1st  of  February  a  summons  to 
the  same  effect  was  taken  out,  and  on  the 
8th  of  February  Field,  J.,  made  an  order 
that  the  railway  company  should,  after 
deducting  a  specified  sum  for  costs,  pay 
out  of  the  residue  of  the  400Z.,  a  sum  of 
3232.  to  the  defendant  Grey,  and  the  ba- 
lance into  Court  to  abide  the  event  of  a 
special  case. 

The  question  for  the  Court  was  whether, 
on  the  above  facts,  the  plaintiffs  were 
or  are  entitled  as  against  the  defendant, 
who  had  obtained  the  garnishee  order,  to 
a  charge  under  a  claim  of  lien,  to  be  paid 
out  of  the  money  recovered  by  Washing- 
ton in  his  action  against  the  railway 
company  the  amount  of  their  costs  as  the 
solicitors  in  such  action. 

The  Common  Pleas  division  gave  judg- 
ment for  the  plaintiffs. 

The  defendant  appealed. 

Ambrose  (Orompton  with  him),  for  the 
appellant. — The  question  is,  whether  the 
garnishee  order  made  in  favour  of  the 
defendant  or  the  lien  of  the  plaintiffs,  the 
solicitors,  is  entitled  to  priority.  It  is 
contended  on  behalf  of  the  judgment 
creditor  that  a  solicitor  can  have  no  lien 
at  Common  Law  on  the  proceeds  of  a 
judgment,  and  if  he  would  have  a  right 
under  section  28  of  23  &  24  Vict.  c.  127 
(1),  still  that  in  this  case  he  has  not  ob- 
tained the  necessary  order. 

(1)  23  6c  24  Vict  c.  127.  s.  28—"  In  every  case 
in  which  an  attorney  or  solicitor  shall  be  employed 
to  prosecute  or  defend  any  suit,  matter  or  proceed- 
ing in  any  Court  of  justice,  it  shall  be  lawful  for 
the  Court  or  Judge  before  whom  any  such  suit, 
matter  or  proceeding  has  been  heard  or  shall  be 
depending,  to  declare  such  attorney  or  solicitor 
entitled  to  a  charge  upon  the  property  recovered 
or  preserved ;  and,  upon  such  declaration  being 
made,  such  attorney  or  solicitor  shall  have  a  charge 
upon  and  against,  and  a  right  to  payment  out  of 
the  property,  of  whatsoever  nature,  tenure  or  kind 
the  same  may  be,  which  shall  have  been  recovered 
or  preserved  through  the  instrumentality  of  any  such 
attorney  or  solicitor,  for  the  taxed  coats,  charges 
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The  lien  of  a  solicitor  is  upon  money 
or  papers  actually  in  his  hands ;  he  can 
have  no  lien  on  a  judgment,  at  the  most 
he  can  only  have  a  right  to  the  equitable 
interference  of  the  Court  in  his  favour, 
for  a  lien  can  only  be  claimed  in  respect 
of  something  which  must  aotually  be  in 
the  possession  of  the  person  claiming  it. 
The  doctrine,  therefore,  does  not  apply  to 
a  judgment,  even  though  the  parties  should 
collude  to  deprive  a  solicitor  of  his  lien — 
Barker  v.  St.  Quintin  (2). 

The  attachment  of  a  judgment  debt 
under  the  Common  Law  Procedure  Act 
overrides  the  lien  of  the  solicitor — Hough 
v.  Edwards  (3).  Shaw  v.  Neale  (4)  de- 
cided that  a  solicitor  only  has  a  lien  on 
papers  in  his  hands,  and  in  Mercer  v. 
Graves  (5)  it  was  held  that  the  fact  that 
a  solicitor  had  obtained  a  judgment  for  a 
client,  did  not  raise  the  relation  of  trustee 
and  ce&bui  que  trust  between  him  and  his 
client. 

As  a  matter  of  fact  no  order  was  made 
under  the  statute  (1),  but  even  if  it  had 
been,  the  section  does  not  give  the  solici- 
tor an  absolute  lien,  it  only  gives  him  a 
remedy  which  he  can  pursue  by  a  speci- 
fied course  of  procedure.  An  order  of  the 
Court  is  necessary,  and  such  an  order 
must  be  made  in  the  branch  of  the  Court 
to  which  the  cause  is  attached,  or  before 
the  Judge  who  tried  the  cause.  The  act 
of  the  Court  in  making  the  order  is  not 
merely  ministerial — Memrich  v.  Sutton 
(6)  ;  Higgs  v.  Schroder  (7).   The  appli- 

and  expenses  of  or  in  reference  to  such  suit,  matter 
or  proceeding,  and  it  shall  be  lawful  for  such 
Court  or  Judge  to  make  such  order  or  orders  for 
taxation  of  and  for  raising  and  payment  of  such 
costs,  charges  and  expenses  out  of  the  said  pro- 
perty as  to  such  Court  or  Judge  shall  appear  just 
and  proper ;  and  all  conveyances  and  acts  doue  to 
defeat,  or  which  shall  operate  to  defeat,  such 
charge  or  right  shall,  unless  made  to  a  bona  fide 
purchaser  for  value  without  notice,  be  absolutely 
null  and  of  no  effect  as  against  such  charge  or 
right 

(2)  12  Mee.  &  W.  441 ;  13  Law  J.  Bep.  Exch. 
144. 

(3)  1  Hurl.  &N.  171;  26  Law  J.  Rep.  Exch.  54. 

(4)  6  H.L.  Cas.  581 ;  27  Law  J.  Rep.  Chanc. 
444. 

(5)  41  Law  J.  Rep.  Q.B.  212;  Law  Rep.  7 
Q.B.  490. 

(6)  Law  Rep.  6  Ch.  App.  865. 

(7)  47  Law  J.  Rep.  C.P.  426;  Law  Rep.  3 
OP.  D.  262. 
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cation,  therefore,  to  Field,  J.,  was  too  late 
and  can  have  no  effect. 

[Brett,  L.J. — But  we  are  to  make  the 
order  if  it  ought  to  have  been  made  under 
the  circumstances  of  the  case.  Baggal- 
lay,  L.J. — Is  not  the  case  of  Faithfull  v. 
Ewen  (8)  an  authority  against  you  ?] 

That  case  cannot  stand  with  Shaw  v. 
Neale  (4). 

Henn  Collins,  for  the  plaintiffs. — This 
money  was  paid  into  Court  under  the 
order  of  Field,  J.,  to  abide  the  decision  of 
this  special  case ;  and  if  Pollock,  B.,  be- 
fore whom  the  case  was  tried,  ought  to 
have  made  an  order  in  favour  of  the 
plaintiffs,  the  Court  ought  now  to  make 
such  an  order,  and  it  appears  from  Callow 
v.  Oailow  (9)  that  the  Divisional  Court 
had  authority  to  make  it. 

Where  the  work  done  by  a  solicitor  is 
the  meritorious  cause  of  the  recovery  of  a 
sum,  the  claim  of  the  solicitor  is  entitled 
to  priority — Bichall  v.  Pugin  (10). 

[Brett,  L.J. — There  the  solicitor  had 
given  notice.] 

But  no  notice  is  necessary  under  the 
statute — Pickering  v.  The  Ilfracombe  Bail- 
way  Company  (11).  The  lien  of  a  solici- 
tor on  a  fund  recovered  by  his  exertions 
cannot  be  affected  by  the  assignment  of 
the  fund  by  the  client — Haymes  v.  Cooper 
(12),  for  the  lien  of  a  solicitor  is  founded 
on  an  equitable  right  which  exists  against 
those  benefited  by  the  fund  produced  by 
his  exertions — Fisher  on  Mortgages,  163. 

[Baggallat,  L.J. — Has  not  a  person 
who  attaches  a  judgment  debt  notice  by 
the  very  fact  of  its  being  a  judgment  debt 
of  certain  consequences  ?] 

That  seems  to  be  laid  down  in  Faithfull 
v.  Ewen  (8).  Shaw  v.  Neale  (4)  only 
decided  that  a  solicitor  has  no  lien  on  real 
property;  a  garnishee  order  only  gives 
the  judgment  creditor  such  rights  as  the 
debtor  had,  and  there  was  here  an  equity 
in  the  solicitor  which  cannot  be  overridden 

(8)  47  Law  J.  Rep.  Chanc  457;  Law  Rep.  7 
Ch.  D.  496. 

(9)  Law  Eep.  2  CP.  D.  862. 

(10)  44  Law  J.  Eep.  CP.  278;  Law  Rep.  10 
CP.  397. 

(11)  87  Law  J.  Rep.  CP.  1 18 ;  Law  Rep.  3  CP. 
235. 

(12)  88  Bear.  488;  33  Law  J.  Rep.  Chanc 
488.  .  . 


by  the  order.    Ex  parte  Oleland  (13)  and 
Welsh     Hall  (14)  were  also  cited. 
Ambrose  in  reply. 

Bramwbll,  L.J. — I  think  that  this  ap- 
peal must  fail  on  the  ground  that  the  case 
is  concluded  by  the  decision  of  this  Conrt 
in  Faithfull  ▼.  Ewen  (8).  That  decision 
is  in  point,  and  we  cannot  overrule  it.  If 
there  was  any  difference  between  a  Conrt 
of  Equity  and  a  Conrt  of  Common  Law 
before  the  Judicature  Act,  then  that  dif- 
ference is  abolished  by  the  provisions  of 
sub-section  11  of  section  25  of  that  Act, 
which,  I  may  observe,  did  not  lay  down 
that  when  the  rules  of  equity  and  law 
differed  those  of  equity  were  always  right; 
but  as  the  Act  was  passed  to  amend  the 
judicature  and  not  the  law,  it  was  thought 
convenient  that  the  rules  of  equity  should 
prevail. 

Baggallay,  L.J. — I  agree.  I  think  that 
Faithfull  v.  Ewen  (8)  is  in  point.  If  I 
had  any  doubt  of  the  correctness  of  that 
decision,  I  should  be  glad  to  reconsider 
the  question,  but  I  am  of  opinion  that  it 
was  rightly  decided. 

Brett,  L.  J. — I  am  of  the  same  opinion, 
and  even  if  the  case  of  Faithfull  v.  Ewen 
(8)  had  not  been  decided,  I  should  still 
have  come  to  the  same  conclusion.  In 
this  case  the  money  was  earned  by  the  act 
of  the  solicitor,  and  unless  something  has 
occurred  to  take  away  his  right,  he  has  a 
right  in  law  or  in  equity  to  an  order  in 
his  favour,  so  that  the  money  so  earned 
may  not  be  paid  away  to  anyone  without 
his  costs  being  reserved.  What  happened 
was  this:  the  defendant  obtained  an  ex 
parte  garnishee  order,  before  the  solicitors 
could  tax  their  costs,  and  before  they 
could  do  anything,  and  before  they  could 
take  any  steps  to  preserve  their  right.  It 
was  admitted  by  the  counsel  for  the  ap- 
pellant that  by  no  means  could  the  plain- 
tiffs have  prevented  the  defendant  from 
making  his  right  override  theirs,  and  that 
whatever  they  did  the  defendant  must 
have  prevailed ;  that  is,  on  the  assumption 

(13)  36  Law  J.  Rep.  Bankr.  33;  Law  Rep.  2 
Ch.App.808. 

(14)  1  DougU  2«7. 
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that  the  argument  for  the  appellant  is 
right.  Such  a  proposition  is  so  extrava- 
gant that  the  very  statement  of  it  seems 
to  refate  it.  If,  indeed,  before  a  solicitor 
takes  any  steps  the  money  in  question 
has  been  disposed  of  in  some  way  beyond 
the  power  of  the  Court,  so  that  the  Court 
has  no  longer  any  jurisdiction  over  it,  then 
the  right  of  the  solicitor  would  be  at  an 
end,  for  the  Court  would  be  powerless  to 
interfere.  If,  for  instance,  an  execution 
had  issued  and  been  carried  out  so  that 
the  execution  creditor  had  received  the 
money,  in  such  a  case  an  application  by 
the  solicitor  would  be  too  late ;  or,  again, 
if  the  client  should  have  received  the 
money  and  paid  it  over  to  some  creditor 
of  his,  in  such  a  case  the  right  of  the  solici- 
tor would  be  at  an  end.  But  the  facts  of 
this  case  are  wholly  different ;  the  gar- 
nishee order  was  obtained  ex  parte,  and  I 
adhere  to  what  I  said  in  Bichall  v.  Pugin 
(10).  The  garnishee  order  is  not  effec- 
tive without  a  subsequent  order,  for  cause 
may  be  shewn  against  it.  In  such  a  case 
as  this  a  Court  of  Equity  considers  that 
that  which  the  solicitor  has  a  right  to  have 
done  is  done,  and  I  am  of  opinion  that 
Field,  J.,  could  have  made  the  order  under 
the  equitable  power  of  the  Court,  or  that 
Pollock,  B.,  could  have  made  it  under  the 
statute,  and  that  perhaps  even  the  Divi- 
sional Court  could  have  made  it.  This 
judgment  must  be  affirmed. 

Judgment  affirmed. 


Solicitors—  Johnson  &  Weatheralla,  for  plaintiflfe ; 
Pritchard,  Englefield  &  Co.,  agents  for  E. 
Storer,  Manchester,  for  defendant. 


Practice — Costs — Third  Parties— Order 
XVI.  rules  18, 21. 

A  Master  has  no  jurisdiction  when  ap- 
plied to  for  directions  under  Order  XVI. 
rule  21,  admitting  a  third  party  who  has 
been  served  with  notice  to  come  in  and  de- 
fend, to  order  the  costs  to  be  in  the  discre- 
tion of  the  Judge  at  the  trial.  The  only 
discretion  as  to  costs  given  by  the  rule  is  as 
to  imposing  them  or  not  upon  the  party  so 
coming  in,  and  there  are  no  means  for 
giving  him  his  costs. 

This  was  a  motion  to  set  aside  two  or- 
ders of  Lush,  J.,  made  upon  the  trial  of  an 
action,  and  ordering  that  the  defendants 
should  pay  the  costs  of  other  parties  who 
had  been  brought  in. 

The  action  was  brought  by  the  plain- 
tiffs to  recover  from  the  defendants  pos- 
session of  some  waggons. 

The  defendants,  who  had  purchased  the 
waggons  in  question  from  the  Gloucester 
Waggon  Company,  gave  notice  to  them 
that  they  claimed  to  be  entitled  to  indem- 
nity under  Order  XVI.  rule  18,  whereupon 
the  Gloucester  Waggon  Company  ap- 
peared, and  upon  directions  being  applied 
for  by  the  defendants  as  to  the  mode  of 
having  the  question  in  the  action  deter- 
mined, the  Master,  under  Order  XVI.  rule 
21,  made  an  order,  admitting  the  Glouces- 
ter Waggon  Company,  and  providing  that 
all  the  costs  occasioned  by  their  coming 
in  should  be  in  the  discretion  of  the  Judge 
at  the  trial. 

The  Gloucester  Waggon  Company  then, 
in  their  turn,  gave  a  similar  notice  to 
Beynon  &  Co.,  and  the  latter  again  gave 
a  similar  notice  to  Eli  Bay  ley;  and  as 
these  fourth  and  fifth  parties  respectively 
appeared,  the  Master  made  orders  in  each 
of  their  cases  identical  with  that  made  in 
the  case  of  the  third  party,  and  providing 
for  all  costs  being  in  the  discretion  of  the 
Judge. 

The  action  came  on  for  trial  before 
Lush,  J.,  when  the  defendants  obtained  a 
verdict  on  the  evidence  mainly  of  Bay  ley, 
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the  fifth  party,  who  appeared,  together 
with  the  fourth  party.  The  Gloucester 
Waggon  Company,  the  third  party,  did 
not  appear  at  the  trial. 

Application  was  made  to  Lush,  J.,  by 
the  fourth  and  fifth  parties  to  act  upon 
the  discretion  given  him  by  the  terms  of 
the  Master's  order,  and  the  learned  Judge 
accordingly  made  an  order  that  the  third 
party  should  pay  the  costs  of  the  fourth 
and  fifth  parties. 

Subsequently,  on  application  by  the 
third  party,  the  learned  Judge  made  a 
further  order  that  the  defendants,  who 
had  given  notice  to  and  brought  in  the 
third  party,  should  pay  their  costs,  includ- 
ing, as  they  did,  those  of  the  fourth  and 
fifth  parties. 

Against  these  orders  this  appeal  was 
brought,  when 

FuUarton  argued  for  the  defendants. — 
The  Master  had  no  jurisdiction  to  make 
the  order  by  which  the  costs  of  the  third 
party  were  made,  in  the  discretion  of  the 
Judge,  payable  by  tho  defendant*.  There 
are  no  rules  by  which  a  defendant  can 
obtain  relief  against  another  person  not 
a  party  to  the  action  by  serving  him  with 
notice.  The  power  to  frame  such  rules 
was  created  by  section  24,  sub-section  3 
of  the  Act  of  1873,  but  the  power  has  not 
been  carried  into  effect.  This  is  clear 
from  the  judgment  of  Mellish,  L.J.,  in 
Treleaven  v.  Bray  (1).  Baker  v.  OaJcet 
(2)  shews  there  is  no  power  to  make  an 
order  as  to  costs,  except  at  the  trial. 
Then  it  was  ultra  vires  in  the  third  party 
to  call  in  the  fourth  and  fifth  parties — 
Walker  v.  Balfour  (3). 

J.  Edge,  for  the  fourth  and  fifth  parties, 
argued,  that  they,  having  been  served 
with  a  notice  by  the  third  party,  became 
in  the  position  of  defendants,  just  as  the 
third  party  himself  did  within  the  defini- 
tions of  "  defendant "  and  "  party  "  in 
section  100  of  the  Judicature  Act,  1873 — 
Foioler  v.  Knoop  (4). 

Finlay,  for  the  third  party. — The  Master 
had  jurisdiction — he  could  permit  the 
appearance  of  the  third  party  on  such 

(1)  45  Law  J.  Rep.  Chanc  113. 

(2)  46  Law  J.  Rep.  Q.B.  246. 
26  W.  R.  611. 

Law  Times,  219. 


orders  being  good,  the  Judge's  were  also 
good  (5). 

Cockburn,  G.J. — I  think  this  rule  must 
be  made  absolute. 

The  Master  had  not  authority  to  admit 
the  parties  to  whom  notice  was  given  to 
come  in  on  any  other  terms  than  that 
they  should  or  should  not  be  liable  for 
costs.  The  terms  which  he  can  impose 
are  those  on  parties  seeking  to  come  in 
and  defend  the  title  of  the  parties  to 
whom  they  have  given  title. 

As  the  law  now  stands  on  this  subject, 
the  legislation  with  reference  to  it  is  to 
be  found  partly  in  the  statute  itself,  and 
partly  in  the  rules;  and,  so  far  as  the 
latter  have  been  framed  up  to  the  present 
time,  though  there  are  provisions  as  to 
costs,  they  are  between  the  parties  only. 

I  can  find  nothing  which  relates  to 
coats  which  arise  between  a  defendant 
who  wants  other  parties  to  come  in,  and 
assist  him  in  resisting  the  plaintiff,  and 
those  parties  when  they  do  come  in,  and 
I  am  not  sure  that  there  ought  to  be, 
because  I  think  that  such  a  proceeding 
is  optional,  for  he  has  his  remedy  over. 

The  defendant  says,  "  If  you  like  to 
come  in,  you  will  be  relieved  afterwards 
from  having  to  make  my  title  good,  as 
against  the  plaintiff."  The  party  so  in- 
vited considers  whether  he  will  avail 
himself  of  this  optional  privilege.  If  he 
does  so,  I  do  not  see  why  he  should  call 
on  the  defendant  to  pay  his  costs.  On 
the  other  hand,  there  ought  to  be  no 
costs,  if  the  verdict  goes  the  other  way, 

(5)  Order  XVI.  rule  21.  "If  a  person  not  a  party 
to  the  action,  served  under  these  rules,  appears 
pursuant  to  the  notice,  the  party  giving  the  notice 
may  apply  to  the  Court  or  a  Judge  for  directions 
as  to  the  mode  of  having  the  question  in  the  action 
determined,  and  the  Court  or  Judge,  upon  the 
hearing  of  such  application,  may,  if  it  shall  ap- 
pear desirable  so  to  do,  give  the  person  so  serred 
liberty  to  defend  the  action  upon  such  terms  as 
shall  seem  just,  and  may  direct  such  pleadings  to 
be  delivered  or  such  amendments  in  any  pleadings 
to  be  made,  and  generally  may  direct  such  pro- 
ceedings to  be  taken,  and  give  such  directions  as 
to  the  Court  or  a  Judge  shall  appear  proper  for 
having  the  question  most  conveniently  determined, 
and  as  to  the  mode  and  extent  in  or  to  which  the 
person  so  served  shall  be  bound  or  made  liable 
by  the  decision  of  the  question." 


Digitized  by 


Google 


Vol.  49.] 

Yorkshire 


^ai 


MICHAELMAS  1879  to  MICHAELMAS  1880. 

'ailnay  Waggon  Co.  v.  Newport,  fcc,  Coal  Co.,  Q.B. 


529 


against  him.  Independently,  then,  of  the 
Master's  order,  giving  or  assuming  to 
give  a  discretion  to  the  Judge  at  the  trial 
over  the  oosts,  they  would  follow  on  suc- 
cess. I  think  there  was  no  jurisdiction, 
and  the  orders  must  be  set  aside. 

Lnsu,  J. — The  authority  on  which  I 
acted  was  the  order  of  the  Master,  which 
was  an  order  in  each  case,  allowing  the 
party  to  come  in,  and  each  such  order  con- 
tained a  clause  giving  the  Judge  at  the 
trial  discretion  over  the  costs.  I  read 
that  as  giving  the  Judge  a  discretion  to 
say  whether  the  party  coming  in  should 
pay  or  receive  costs. 

I  now  see  that  that  was  an  order  ultra 
vires,  if  such  was  its  meaning.  The  only 
rule  under  which  the  Master  could  act 
was  Order  XVI.  rule  21,  by  which  the 
Court  or  a  Judge  may  give  the  person 
served  with  a  notice  "  liberty  to  defend, 
on  snob,  terms  as  shall  seem  just." 

There  is  not  a  word  there  said  about 
oosts,  and  the  authority  to  give  them  must 
be  included,  if  it  exist,  in  the  words  "  on 
such  terms."  But  that,  I  think,  must  be 
on  the  terms  of  his  paying  costs — not  of 
imposing  them  on  the  person  calling 
him  in. 

Mahistt,  J.,  concurred  (6). 

Orders  reversed. 

Solicitors— Singleton  &  Tattershall,  agent*  for 
Gill  &  Hall,  Wakefield,  for  plaintififc  ;H.  Gett- 
ing, for  defendants ;  Doyle  &  Son,  agents  for 
Taynton  &  Sons,  Gloucester,  for  third  parties; 
Hunt  &  Sons,  agents  for  C.  R.  Lyne,  Newport, 
Monmouthshire,  for  fourth  and  fifth  parties. 


[IN  THE  COURT  OF  APPEAL] 
{Appeal  from  the  Exchequer  Division.) 
1880.      1         DAW80N  V.  8HBPHBED. 

Jane  9.   J        gbibr  Third  Party* 

Practice— Costs  of  Parties  brought  in 
under  Order  XVI.— Judicature  Act,  1873, 
»■  24,  subsection  3—Bules  of  Court,  Order 
XVI.,  rules  18,  21. 

There  is  power  to  order  a  defendant  to 
pay  costs  to  a  third  party  who  appears  in 

(6)  See  next  case— Dawson  v.  Shepherd.  Grier 
third  party. 

*  Coram  Bramwell,  LJ.:  Baegallay,  LJ.: 
and  Brett,  LJ. 

Vqs,49.-Q3.,C.P.&Exch. 


consequence  of  being  served  by  the  defendant 
with  a  notice  under  Order  XVI.  rule  18. 

The  Yorkshire  Waggoi 
The  Newport  and  Aberoarne  Goal 
pany  (Law  Rep.  5  Q.B.  D.  268,  ante,  p. 
527)  explained. 

Appeal  from  the  Exchequer  Division. 

The  defendant  being  sued  by  the  plain- 
tiff served  Grier  with  a  notice  as  third 
party  under  Order  XVI.,  rule  18  (1), 
and  Grier  appeared. 

Au  order  was  then  made  under  rule 
21  (1),  giving  Grier  leave  to  attend  at 
the  trial,  to  cross-examine  and  examine 
witnesses,  and  directing  that  he  should 
be  bound  by  the  result  of  the  trial.  The 
order  concluded  with  the  words  "  oosts 

(1)  Rules  of  Court,  Order  XVI.,  rule  17.  "Where 
a  defendant  is  or  claims  to  he  entitled  to  contri- 
bution or  indemnity  or  any  other  remedy  or  relief 
over  against  any  other  person  ....  the  Court 
or  a  Judge  may,  on  notice  being  given  to  such  last 
mentioned  person,  make  such  order  as  may  be  pro- 
per for  haying  the  question  so  determined." 

"Rule  18.  Where  a  defendant  claims  to  be  en- 
titled to  contribution,  indemnity  or  other  remedy 
or  relief  over  against  any  person  not  a  party  to  the 
action,  he  may  by  leave  of  the  Court  or  a  Judge 
issue  a  notice  to  that  effect  ....  A  copy  of  such 
notice  shall  be  ...  .  served  on  such  person  .... 
The  notice  shall  state  the  nature  and  grounds  of 
the  claim,  and  shall,  unless  otherwise  ordered  by  a 
Court  or  a  Judge,  be  served  within  the  time 
limited  for  delivering  his  statement  of  de- 
fence .  .  .  ." 

"  Rule  '20.  If  a  person  not  a  party  to  the  action, 
who  is  served  as  mentioned  in  rule  18,  desires  to 
dispute  the  plaintiff's  claim  in  the  action  as 
against  the  defendant  on  whose  behalf  the  notice 
has  been  given,  he  must  enter  an  appearance  in 
the  action  within  eight  days  from  the  service  of 
the  notice.  In  default  of  his  so  doing  he  shall  be 
deemed  to  admit  the  validity  of  the  judgment 
ODtained  against  such  defendant.  .  .  . 

"  Rule  21.  If  a  person  note  party  to  the  action 
served  under  these  rules  appears  pursuant  to  the 
notice,  the  party  giving  the  notice  may  apply  to 
the  Court  or  a  Judge  for  directions  as  to  the  mode 
of  having  the  question  in  the  action  determined, 
and  the  Court  or  Judge  upon  the  hearing  of  such 
application  may,  if  it  shall  appear  desirable  so  to 
do,  give  the  person  so  served  liberty  to  defend  the 
action  upon  such  terms  as  shall  seem  just ;  and 
may  direct  such  pleadings  to  be  delivered  .... 
and  generally  may  direct  such  proceedings  to  be 
taken,  and  give  such  directions  as  to  the  Court  or 
a  Judge  shall  appear  proper  for  having  the  ques- 
tion most  conveniently  determined,  and  as  to  the 
mode  and  extent  in  or  to  which  the  person  so 
served  shall  be  bound  or  made  liable  by  the  de- 
cision of  the  question." 
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reserved ; "  this  order  was  afterwards 
varied  by  another  order  which  directed 
that  all  pleadings  should  be  delivered  to 
the  third  party,  and  by  this  order  costs 
were  also  reserved.  Grier  also  had  in- 
spection of  documents.  Notice  of  trial 
was  given,  but  before  the  action  came  on 
for  trial  it  was  settled  without  any  notice 
being  given  to  the  third  party.  When 
the  settlement  was  finally  arranged  the 
third  party  was  informed  of  the  act,  and 
he  learned  that  the  defendant  had  paid 
to  the  plaintiff  some  portion  of  his  claim. 

He  then  applied  to  Manisty,  J.,  for  an 
order  directing  the  defendant  to  pay  to 
him  his  costs. 

Manisty,  J.,  refused  this  order.  Grier 
appealed,  and  the  Exchequer  Division,  in 
deference  to  the  case  of  The  Yorkshire 
Waggon  Company  v.  The  Newport  and 
Abercarne  Coal  Company  (2),  although 
not  agreeing  with  that  decision,  affirmed 
the  decision  of  Manisty,  J. 

Grier  appealed. 

Finlay,  for  Grier. — It  is  submitted 
that  there  is  power  to  give  Grier,  the 
third  party,  his  costs  ;  for  he  was  served 
with  a  notice,  and  by  section  100  of  the 
Judicature  Act,  1873,  it  is  enacted 
that  the  word  "  defendant  shall  include 
every  person  served  with  any  writ  of 
summons  or  process,  or  served  with 
notice  of  or  entitled  to  attend  any  pro- 
ceeding*" 80  tliat  the  third  party  is  in 
fact  a  defendant,  and  is  as  such  entitled 
to  his  costs.  Either  the  order  at  chambers 
reserving  the  costs  was  rightly  made,  or 
the  costs  were  in  the  discretion  of  the 
Court  under  Order  LV.,  and  then  the 
third  party  is  here  entitled  to  them.  The 
costs  of  the  third  party  were  reserved  in 
Treleven  v.  Bray  (3),  which  shews  that 
the  rules  were  drawn  so  as  to  carry  out 
the  provisions  of  section  24,  sub- section 
3,  of  the  Judicature  Act,  1873,  and  in 
Benecho  v.  Frost  (4),  the  costs  were  pro- 
vided for  by  anticipation. 

Henn  Collins,  for  the  defendant. — 
There  is  no  provision  in  the  rules  by 

(2)  Ante,  p.  627  ;  Law  Rep.  5  Q.B.  D.  268. 

(3)  45  Law  J.  Rep.  Chanc  1 13 ;  Law  Rep.  1  Ch. 
D.  176. 

(4)  46  Law  J.  Rep.  Q.B.  693 :  Law  Rep.  1 
Q.B.  D.  419. 
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which  a  third  party  can  have  his  costs, 
nor  is  it  reasonable  that  he  should ;  be 
gets  a  benefit  by  being  brought  in ;  he  is 
able  to  contest  the  claim  of  the  plaintiff, 
and  if  he  should  not  wish  to  do  this  he 
can  simply  appear  and  need  not  take  any 
further  steps,  in  which  case  no  farther 
costs  will  be  incurred.  It  may  be  ob- 
served that  Manisty,  J.,  said  at  chambers 
that  the  decision  in  The  Yorkshire  Waggon 
Company  v.  The  Newport  and  Abercarne 
Coal  Company  (2),  was  only  a  decision  on 
the  particular  order  which  had  been  made 
on  the  especial  facts  of  that  case,  and 
that  it  was  not  intended  in  that  decision  . 
to  lay  down  any  general  rule  as  to  the  - 
power  of  the  Court  to  make  such  an 
order  as  is  here  asked  for. 
Finlay  did  not  reply. 

B  ram  well,  L.J. — I  think  that  this  ap- 
peal should  be  allowed.  After  what  we 
have  heard  it  is  clear  that  no  one  is  bound 
by  the  case  in  the  Queen's  Bench  Divi- 
sion to  the  extent  to  which  it  was  sup- 
posed, for  it  was  not  a  decision  on  a 
general  principle.  I  doubt  whether  the 
Master  cannot  make  an  anticipatory  order 
as  to  the  costs ;  but  I  have  no  doubt  that 
if  he  has  not  that  power,  still  there  is  in 
the  Judge  or  the  Court  a  power  over  the 
costs,  and  that  there  is  a  power  to  give 
the  third  party  his  costs.  Then  the  ques- 
tion is,  should  the  defendant  here  pay  the 
third  party  his  costs  ?  It  is  said  no,  be- 
cause the  third  party  has  got  a  benefit. 
A  strange  benefit  in  truth ;  he  appears  to 
save  himself  from  the  opposite  of  a  benefit, 
from  a  loss.  A  third  party  is  under  com- 
pulsion to  come  in  ;  he  comes  in  to  avoid 
something  worse. 

Bagqallay,  L.J. — I  agree  that  this 
appeal  must  be  allowed.  I  am  pleased  to 
learn  that  the  decision  in  The  Yorkshire 
Waggon  Company  v.  The  Newport  and 
Abercarne  Coal  Company  (2)  was  only  a 
decision  on  the  particular  facts  of  the 
case,  and  that,  therefore,  we  are  not 
obliged  to  differ  from  it. 

Brett,  L.J. — I  think  the  opinion  of 
Manisty,  J.,  at  chambers,  shews  that  the 
case  cited  is  not  binding  on  any  one  as  a 
decision  on  a  general  principle.   I  do  not 


Digitized  by  Google 


MICHAELMAS  187t  to  MICHAELMAS  1880. 


YOL.  49.] 

Dawtom  v.  Shepherd,  Ezcr. 

now  say  whether  a  Master  can  or  cannot 
make  an  anticipatory  order;  bat  I  am 
clear  that  a  Judge  at  the  trial  or  the 
Court  can  under  Order  LV.  deal  with  the 
costs,  and  can  give  them  to  the  third 
party  brought  in,  and  that  the  third  party 
ought  in  this  case  to  have  them. 

Appeal  allowed. 


Solicitors— C.  Or.  Scott,  for  plaintiff;  Bower  & 
Cotton,  for  defendant;  W.  Foster,  for  third 
party,  Grier. 

[IN  THE  COURT  OF  APPEAL.] 
1880.      \  IBVINB  AND  CO.  V.  WATSON  AND 

June  11.  J  sons.* 

Principal  and  Agent — Sale  of  Goods — 
Undisclosed  Principal — Payment  to  Broker 
when  a  Discharge  to  the  Principal. 

Where  a  broker  acting  within  the  scope 
of  his  authority  buys  goods  for  his  princi- 
pal, and  the  vendor  knows  that  the  goods 
are  bought  for  a  principal,  but  does  not 
know  the  name  of  the  principal,  the  prin- 
cipal cannot  discharge  himself  from  liabi- 
lity to  pay  the  vendor  by  settling  with  the 
broker,  unless  there  has  been  conduct  on 
the  part  of  the  vendor  which  justifies  the 
buyer  in  concluding  that  the  vendor  looks  to 
the  agent  and  not  to  the  principal  for  pay- 
ment, and  which  estops  the  vendor  from  en- 
forcing the  debt  against  the  principal. 

8o  held  by  the  Court  of  Appeal. 

Appeal  from  a  judgment  of  Bowen,  J., 
given  on  further  consideration.  The  case 
is  reported  ante,  p.  239. 

The  plaintiffs  sought  to  recover  from 
the  defendants  the  price  of  eleven  casks 
of  oil,  bought  for  the  defendants  by 
Conning  &  Co.  as  brokers,  who  told  the 
plaintiffs  that  they  required  the  oil  for  a 
principal  in  the  country.  The  contract 
note  was  as  follows : — "  March  12,  1879. 
— Messrs.  J.  Conning  So  Co. :  We  have 
this  day  sold  you  the  following  goods 
[the  goods  were  specified].  Customary 

*  Coram  Bramwell,  L.J.;  Bagg*Uay,  L.J. ; 
and  Brett,  LJ. 
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allowances  and  publio  sale  conditions; 
payment  cash,  or  before  delivery  if  re- 
quired, allowing  2£  per  cent,  discount. 
Per  pro.  Jas.  Irvine  &  Co.,  W.  Geikie." 

The  public  sale  conditions  provided 
that  "Brokers  purchasing  shall  be  re- 

risible  as  principals  unless  they  declare 
name  of  the  principals,"  and  "  Pay- 
ments to  be  made  as  at  present  customary, 
and,  if  required,  before  delivery." 

Delivery  of  eight  of  the  casks  was 
given  by  the  plaintiffs  to  Conning  &'  Co., 
on  the  13th  of  March,  and  of  the  re- 
mainder on  the  15th  of  March.  On  the 
14th  of  March  Conning  &  Co.  drew  a 
bill  for  a  large  amount,  which  included 
the  price  of  the  oil,  on  Watson  &  Co., 
who  accepted  the  same,  and  the  accep- 
tance was  duly  honoured.  About  the 
18th  of  March  the  plaintiffs  applied, 
without  effect,  to  Conning  &  Co.  for 
payment  On  the  27th  of  March  Con- 
ning &  Co.  stopped  payment,  and  on  the 
28th  of  March  the  plaintiffs  for  the  first 
time  applied  to  the  defendants  for  pay- 
ment. The  defendants  replied  that 
they  had  paid  Conning  &  Co.,  and  repu- 
diated all  further  liability. 

Bowen,  J.,  the  jury  having  been  dis- 
charged, and  he  having  power  to  draw 
inferences  of  fact,  found  that  Conning  & 
Co.  had  the  defendants'  authority  to 
bind  them,  and  held  that  the  defendants 
were  not  exonerated  from  their  liability 
to  the  plaintiffs,  and  gave  judgment  for 
the  plaintiffs. 

The  defendants  appealed. 

Gully  and  Orompton,  for  the  defendants. 
— It  is  not  desired  to  dispute  the  first 
finding  of  the  learned  Judge,  that  the 
defendants  gave  Conning  a  Co.  autho- 
rity to  bind  them ;  but  it  is  submitted  that 
the  facts  of  the  case  bring  it  within  tbe.de- 
cision  in  Armstrong  v.  Stokes  (1) .  Messrs. 
Conning  &  Co.,  the  brokers,  had  a  right  to 
receive  payment,  and  the  defendants  in 
paying  them  had  a  right  to  consider 
themselves  relieved  from  all  further  lia- 
bility. Moreover,  the  plaintiffs  have  by 
their  conduct  led  the  defendants  to  be- 
lieve that  they  were  safe  in  paving  the 
brokers.     The  terms  of  the.  contract 

(1)  41- Law  J.  Rep.  Q.B.  253;  Law  Rep.*  .7 
a.B.588,  i »   .    ■  .  i  ■ 
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were  cash,  and  there  are  not  any  days 
of  grace  in  dealings  such  as  these,  as 
there  are  in  matters  connected  with  bills 
of  exchange.  The  possession  of  the  goods 
by  the  brokers  shews  that  the  plaintiffs 
looked  to  them  for  payment.  The  prin- 
ciple is  that  if  the  buyer  is  led  to  believe 
by  the  ordinary  coarse  of  business  that 
the  seller  is  looking  to  the  broker  for 
payment,  then  the  buyer  has  a  right  to 
settle  with  the  broker. 

[Bbamwell,  L.J.  —  The  argument  is, 
that  a  broker  has  no  right  to  receive 
payment  unless  he  has  paid  the  vendor ; 
that  the  vendor  ought  not,  the  terms 
being  cash,  to  part  with  the  goods  unless 
he  has  been  paid ;  that  the  broker  having 
the  goods  in  his  possession  is  a  circum- 
stance which  may  justly  lead  the  pur- 
chaser to  assume  that  he  has  paid  for 
them.  That  may  be  true,  but  ought  a 
purchaser  to  assume  and  suppose,  when 
he  can  ascertain  and  make  sure  ?] 

The  remarks  of  Tenterden,  C.J.,  and 
Bayley,  J.,  in  Thomson  v.  Davenport 
(2),  cited  and  not  disapproved  of  in 
Armstrong  v.  Stokes  (1),  are  in  favour 
of  the  defendants ;  they  have  paid  their 
agent,  so  that,  to  use  the  words  of  Lord 
Tenterden,  omitting  the  negative,  "the 
state  of  the  account  between  the  prin- 
cipal and  the  agent  is  altered  to  the  pre- 
judice of  the  principal." 

[Brett,  L.J. — Does  not  the  conclu- 
sion of  the  judgment  in  Armstrong  v. 
Stokes  (1)  tell  against  the  defendants  ? 
Blackburn,  J.,  there  says,  It  might  be 
hard  "  if  the  rigid  rule  were  applied  to 
those  who  were  only  discovered  to  be 
principals  after  they  had  fairly  paid  the 
price  to  those  whom  the  vendor  believed 
to  be  the  principals,  and  to  whom  alone 
the  vendor  gave  credit."  Does  not  that 
seem  as  though  the  rule  of  Parke,  B., 
ought  to  be  applied  in  all  other  cases  ?] 

In  Heald  v.  Kentoorthy  (3)  Parke,  B., 
held  that  the  buyer  ought  to  be  exone- 
rated by  a  payment  to  the  agent  where 
the  conduct  of  the  seller  would  make  it 
unjust  to  hold  otherwise;  and  in  Smet- 
hurst  v.  MicheU  (4)  it  was  said  that  the 

(2)  9  B.  &  C.  at  pp.  86  and  88. 
(8)  10  Exch.  Rep.  739;  24  Law  J.  Rep.  Exch. 
76. 

(4)  1  E.  &  E.  622  ;  28  Law  J.  Rep.  Q.B.241. 


plaintiff  by  improperly  lying  by  had  in- 
duced the  defendant  to  alter  his  position, 
and  that  therefore  he  could  not  recover. 
It  was  also  suggested  by  Hill,  J.,  during 
the  argument,  that  there  may  be  a 
distinction  between  a  case  where  the 
seller  knows  there  is  a  principal,  and  a 
case  where  he  does  not.  In  Smyth  v. 
Anderson  (5)  it  is  said  that  the  right  of 
the  seller  to  sue  the  principal  is  limited 
by  the  state  of  acounts  between  the  agent 
and  the  principal. 

W.  R.  Kennedy  (the  Solicitor-  General, 
Sir  F.  HerscheU,  with  him),  for  the  plain- 
tiffs.— The  conduct  of  the  plaintiffs  has 
not  been  such  as  to  mislead  the  defend- 
ants. [He  was  stopped  by  the  Court  as 
to  this  point.]  The  observations  cited 
from  Thomson  v.  Davenport  (2)  are  but 
dicta,  and  they  do  not  apply  to  brokers 
when  this  word  is  used  in  its  strict  sense ; 
they  apply  to  agents,  and  not  to  brokers ; 
they  do  not  affect  the  general  rule  that  a 
man  cannot  relieve  himself  by  paying 
his  own  broker  or  one  who  is  agent 
for  himself  alone.  The  intermediaries  in 
Armstrong  v.  Stokes  (1),  in  Smyth  v.  An- 
derson (5),  and  in  Smethmrst  v.  MicheU 
(4),  were  not  in  the  same  position  as  the 
brokers  in  this  case.  Mere  payment 
by  the  purchaser  will  not  suffice,  there 
must  also  be  other  circumstances  to  jus- 
tify the  payment  to  the  broker.  No  equity 
can  be  raised  in  favour  of  the  purchaser, 
unless  he  has  been  misled  or  induced  to 
alter  his  position.  [He  was  stopped  by 
the  Court.] 

Gully,  in  reply. 

Bbamwell,  L.J. — I  am  of  opinion  that 
this  judgment  should  be  affirmed.  The 
facts  are,  that  the  plaintiffs  sold  certain 
goods ;  that  Conning  &  Co.  were  on  the 
face  of  the  contract  the  purchasers ;  that 
the  plaintiffs  knew  that  they  had  a  right 
against  two  persons ;  that  the  defendants 
knew  that  Conning  &  Co.  bought  as 
brokers,  and  that  the  real  sellers  had 
either  a  remedy  against  themselves  alone, 
or  that  the  sellers  knew,  as  indeed  the 
fact  was,  that  they  had  their  remedy 
against  the  broker  and  against  the  de- 

(5)  7  Com.  B.  Rep.  21 ;  18  Law  J.  Rep.  OP. 
109. 
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fondants  themselves.  I  will  assume  that 
the  acceptance  of  the  bill  was  equivalent 
to  payment,  and  that  the  defendants  gave 
money  to  the  'broker  in  anticipation  of 
the  debt  which  would  arise  if  the  brokers 
paid  the  plaintiffs. 

It  is  impossible  to  say  that  the  de- 
fendants are  discharged  from  their  debt, 
it  is  undeniable  that  the  defendants  are 
liable  to  the  plaintiffs.  But  it  is  said 
that  the  plaintiffs  misled  the  defendants. 
I  think  they  did  not.  It  is  said  that  the 
plaintiffs  parted  with  certain  goods  with- 
out payment,  when  by  the  contract  there 
was  to  be  payment  on  or  before  delivery. 
I  cannot  see  how  the  defendants  could  be 
misled ;  they  were  debtors  to  the  plain- 
tiffs, and  the  only  way  in  which  they 
say  that  they  are  discharged  is  that  they 
allege  that  they  gave  the  money  to  the 
broker.  The  argument  on  behalf  of  the 
defendants  cannot  prevail,  in  my  opinion, 
and  I  do  not  know  that  it  is  necessary  to 
say  more.  With  regard  to  the  authori- 
ties, I  would  add  that  I  do  not  think 
the  dicta  of  Lord  Tenterden  and  Bayley, 
J.,  in  Thomson  v.  Davenport  (2)  can  be 
taken  literally,  because  the  consequences 
might  operate  unjustly  and  unreasonably 
as  regards  the  seller;  but  those  dicta 
have  not  been  overruled,  nor  perhaps  is 
it  necessary  to  say  they  have  been  quali- 
fied, for  I  think  they  were  uttered  with 
the  intention  with  which  Parke,  B.,  de- 
livered the  qualification  contained  in 
Heald  v.  Kenworthy  (3). 

If,  however,  those  dicta  were  to  be  taken 
literally,  then  I  should  incline  to  say 
that  the  opinion  of  Parke,  B.,  is  prefer- 
able, and  I  agree  that  there  is  not "  autho- 
rity for  saying  that  a  payment  made  to 
the  agent  precludes  the  seller  from  re- 
covering from  the  principal,  unless  it 
appears  that  he  had  induced  the  prin- 
cipal to  believe  that  a  settlement  had 
been  made  with  the  agent"  If  that  were 
so,  then  the  holder  would  be  precluded 
from  recovering,  as  it  would  be  unjust 
for  him  to  do  so. 

One  word  as  to  Armstrong  v.  Stokes  (1). 
I  thinkthat  is  a  remarkable  case.  It  seems 
to  me  as  though  the  Court  was  there  in- 
fluenced by  a  feeling  that  it  would  be 
unreasonable  to  hold  that  Ryder  &  Co. 
had  not  authority,  and  so  they  held  that 
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they  had  authority  given  to  them  by  the 
defendants.  I  think  that  Ryder  &  Co. 
had  such  authority.  Ryder  &  Co.  were 
in  fact  and  practice  intermediaries  for 
either  party,  and  not  mere  agents  for  the 
defendants.  There  is  therefore  a  clear 
distinction  between  that  case  and  the  one 
now  before  us,  and  Blackburn,  J.,  ex- 
pressly says  that  the  Court  did  not  there 
intend  to  decide  "anything  as  to  the 
case  of  a  broker  who  avowedly  acts  for  a 
principal,  though  not  necessarily  named." 
Now  that  is  the  state  of  facts  in  this  case ; 
but  Blackburn,  J.,  continues,  "  Confining 
ourselves  to  the  present  case,  which  is 
one  in  which  ....  the  plaintiff  sold  the 
goods  to  Ryder  &  Co.,  supposing  at  the 
time  of  the  contract  he  was  dealing  with 
a  principal,"  and  that  marks  the  dis- 
tinction between  the  two  cases,  for  that 
is  not  the  state  of  the  facts  of  the  case 
with  which  we  are  now  dealing,  as  the 
plaintiffs  knew  that  Conning  &  Co.  had 
a  principal. 

One  would  think  indeed  from  reading 
the  judgment  in  Armstrong  v.  Stokes  (1) 
that  the  rights  and  duties  of  a  buyer 
would  depend  upon  what  the  vendor 
knew.  It  is  difficult  to  see  how  his 
rights  and  duties  can  be  affected  by 
that  which  the  vendor  alone  knows.  The 
liability  of  the  defendants  in  this  case 
cannot  be  regulated  by  the  plaintiffs 
knowing  or  not  knowing  that  they  were 
the  principals.  Here  the  defendants  em- 
powered a  broker  to  buy  for  them,  and 
they  knew  that  the  broker  would  pledge 
their  credit  either  with  or  without  giving 
their  names,  and  that  he  might  or  might 
not  pledge  his  own  credit,  and  knowing 
that  they  paid  the  money  to  the  broker 
at  their  peril.  It  is  not  necessary,  there- 
fore, to  consider  the  other  questions 
raised  in  Heald  v.  Kenworthy  (3). 

I  may  add  that  one  date  seems  to  me  to 
be  important  to  shew  that  the  defendants 
were  not  influenced  by  the  conduct  of 
the  plaintiffs,  and  that  is  the  14th  of 
March,  for  while  eight  casks  were  de- 
livered on  the  13th  of  March,  and  three 
on  the  11th,  the  bill  drawn  by  Conning 
&  Co.  and  accepted  by  the  defendants, 
was  dated  the  14th  of  March,  at  which 
time  they  could  not  tell  whether  or  no 
the  plaintiffs  would  insist  on  payment  on 
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delivery.  The  judgment  of  Bo  wen,  J., 
is  right  and  must  be  affirmed. 

Ba oo allay,  L.J. — I  ooncor.  There 
were  two  questions  before  Bo  wen,  J.  One 
was  whether  Conning  &  Go.  had  au- 
thority to  bind  the  defendants,  and  the 
second  was  whether  the  defendants  were 
exonerated  from  their  liability  by  the  sub- 
sequent conduct  of  the  plaintiffs.  We 
have  only  to  deal  with  the  second.  There 
might  be  a  doubt  whether  the  bill  ac- 
cepted by  the  defendants  was  a  payment 
at  all;  bat  assuming  that  it  was  and 
that  it  can  be  so  treated,  it  remains  to 
consider  what  was  the  effect  of  that 
payment.  It  would  seem  indeed  that  if 
Thomson  v.  Davenport  (2)  is  to  be  con- 
sidered as  an  authority,  each  a  pay- 
ment would  exonerate  the  defendants. 
But  it  is  to  be  observed  that  the  passages 
in  the  judgment  in  that  case  to  which 
reference  has  been  made  are  exceptions 
to  the  general  liability  of  the  buyer,  and 
that  the  case  then  before  the  Court  was 
held  not  to  be  within  those  exceptions,  so 
that  they  are  merely  obiter  dicta.  The  ge- 
nerality of  those  exceptions  has  been  dis- 
sented from  in  subsequent  cases,  and  I 
agree  with  those  expressions  of  dissent. 
The  first  qualification  is  found  in  Heald 
v.  Kentoorthy  (8),  where  Parke,  B., 
sought  to  limit  the  generality  of  the 
terms  in  which  those  exceptions  were 
expressed,  and  the  limitation  thus  placed 
is  even  more  clearly  expressed  by  Bo  wen, 
J.,  when  he  says  that  the  only  case  in 
which  the  seller  is  precluded  from  having 
recourse  to  the  undisclosed  principal 
when  discovered,  is  when  the  seller  has 
misled  the  principal  into  paying  the 
agent.  "  The  principal,  such  is  the  rea- 
soning of  the  Court  of  Exchequer,  has 
originally  authorised  his  agent  to  create 
a  debt,  and  the  principal  cannot  be  dis- 
charged from  the  debt  unless  the  seller 
has  estopped  himself  by  his  conduct  from 
enforcing  it  against  him." 

It  is  suggested  that  the  buyer  is  pre- 
judiced if  the  seller  purposely  abstains 
from  pressing  the  agent  for  payment,  or 
if  any  knowledge  communicated  to  the 
buyer,  that  is  the  principal  debtor,  leads 
to  the  inference  on  his  part  that  the  debt 
is  discharged;  but  no  such  suggestion 


can  be  sustained  here,  for  there  have  not 
been  any  laches  on  the  part  of  the  plain- 
tiffs, for  all  the  goods  to  be  supplied 
had  not  been  delivered  on  the  14th  of 
March  when  the  bill  was  drawn.  If  the 
limitation  of  Parke,  B.,  in  Heald  v. 
Kenworiky  (3),  to  which  I  have  referred, 
be  right,  then  there  has  not  been  any 
payment  here  which  could  relieve  the 
defendants  from  their  liability. 

It  is  however  urged  that  the  case  of 
Armstrong  v.  Stokes  (1)  introduced  a  new 
limitation,  and  decided  that  the  pur- 
chaser will  not  be  liable  if  he  has  bona 
fide  paid  the  agent.  I  do  not  think  that 
can  be  held  to  be  the  real  effect  of  that  case, 
and  I  am  of  opinion  that  such  a  propo- 
sition goes  beyond  what  Armstrong  v. 
Stokes  (1)  decided.  That  was  a  case,  as 
is  shewn  by  Bowen,  J.,  which  was  de- 
cided on  special  circumstances,  and  in 
which  "  at  the  time  of  the  sale  exclusive 
credit  had  been  given  by  the  seller  to  the 
agent  who  bought  in  his  own  name  as 
principal,"  and  that  is  really  the  view  of 
Blackburn,  J.,  who  in  his  judgment  ex- 
pressly confines  the  decision  of  the  Court 
to  the  facts  of  the  particular  case. 

In  giving  judgment,  therefore,  in  this 
case,  we  are  not  running  counter  to  the 
authorities  cited.  It  was  not  necessary  in 
Thomson  v.  Davenport  (2)  to  point  out  the 
limitations  of  the  rules  there  suggested, 
but  if  those  rules  were  to  be  referred  to 
as  being,  without  any  qualifications,  the 
law  on  this  question,  I  should  wish  to 
express  my  dissent  from  them.  I  may  add 
that  Littledale,  J.,  who  also  delivered  a 
judgment  in  Thomson  v.  Davenport  (2), 
did  limit  his  judgment  to  the  general 
principle  of  law,  and  did  not  deal  with 
the  qualification  introduced  by  Lord 
Tenterden. 

Brett,  L.J. — The  facts  which  appear 
to  me  to  be  material  are,  that  there  was 
a  contract  of  purchase  and  sale  on  which 
the  plaintiffs  sue.  This  contract  was  in 
fact  made  with  the  plaintiffs  by  Conning 
&  Co.,  who  were  brokers,  and  who  were 
moreover  in  no  sense  the  brokers  of  the 
plaintiffs,  but  only  of  the  defendants. 
The  contract  was  for  goods,  payment 
cash,  the  goods  were  delivered  in  the 
ordinary  course  of  business  through  Con- 
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ning  &  Co.,  and  the  defendants  paid 
Conning  &  Co.  for  them.  Now  on  these 
faets  the  law  cannot  be  doubtful  unless 
the  case  can  be  brought  within  some 
exception.  It  cannot  be  doubted  that  a 
payment  by  the  defendants  to  their  agent 
is  not  a  good  payment  to  the  plaintiffs. 
It  is,  however,  urged  that  it  is  a  good 
payment  within  the  doctrine  laid  down 
by  Tenterden,  C.J.,  and  Bayley,  J.,  in 
Thomson  v.  Davenport  (2). 

It  is,  I  think,  material  to  consider  what 
was  the  occasion  on  which  that  doctrine 
was  laid  down.  The  question  there  was 
whether  the  seller  could  sue  the  prin- 
cipals of  the  purchasing  agent  for  the 
price  of  the  goods.  The  main  proposition 
is  laid  down  by  Lord  Tenterden  as  fol- 
lows : — 11 1  take  it  to  be  a  general  rule 
that  if  a  person  sells  goods  (supposing 
at  the  time  of  the  contract  he  is  dealing 
with  a  principal),  but  afterwards  dis- 
covers that  the  person  with  whom  he 
has  been  dealing  is  not  the  principal  in 
the  transaction,  but  agent  for  a  third 
person,  though  he  may  in  the  mean  time 
have  debited  the  agent  with  it,  he  may 
afterwards  recover  the  amount  from  the 
real  principal,"  and  that,  be  it  observed, 
was  all  that  it  was  then  necessary  to  lay 
down,  but  the  learned  Judge  continued, 
"  subject,  however,  to  this  qualification, 
that  the  state  of  the  account  between 
the  principal  and  the  agent  is  not  altered 
to  the  prejudice  of  the  principal."  That 
is  oertainly  a  wide  proposition.  Bayley, 
J.,  said,  "  Where  a  purchase  is  made  by 
an  agent,  the  agent  does  not  of  necessity 
so  contract  as  to  make  himself  personally 
liable,  but  he  may  do  so.  If  he  does 
make  himself  personally  liable,  it  does 
not  follow  that  the  principal  may  not  be 
liable  also,  subject  to  this  qualification, 
that  the  principal  shall  not  be  prejudiced 
by  being  made  personally  liable  if  the 
justice  of  the  case  is  that  he  should  not  be 
personally  liable."  If  the  learned  Judge 
bad  stopped  there,  he  would,  it  is  clear, 
have  introduced  an  equity,  but  he  con- 
tinued, "  If  the  principal  has  paid  the 
agent,  or  if  the  state  of  accounts  between 
the  agent  here  and  the  principal  would 
make  it  unjust  that  the  seller  should  call 
on  the  principal,  the  fact  of  payment,  or 
such  a  state  of  accounts  would  be  an 
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answer  to  the  action,  brought  by  the  seller 
where  he  had  looked  to  the  responsibility 
of  the  agent." 

Now  if  the  alternatives  in  these  sen- 
tences be  dislocated  the  sentence  would 
read,  "  If  the  principal  has  paid  the 
agent,  the  fact  of  such  payment  would  be 
an  answer  to  an  action."  Is  it  fair  to 
do  this,  is  it  fair  to  read  the  sentence  thus 
when  it  is  clear  that  a  qualification  is 
being  glanced  at,  when  it  is  not  assumed 
that  it  is  necessary  to  treat  the  qualifi- 
cation with  extreme  accuracy  P 

Reliance  is  being  placed  on  an  equity, 
and  when  the  dictum  came  before  Maule, 
J.,  in  Smyth  v.  Anderson  (5),  it  is  to 
be  noted  that  the  question  again  was 
whether  the  seller  could  sue  the  buyer, 
and  the  accuracy  of  the  qualification  was 
not  then  in  question.  In  Heald  v.  Ken- 
worthy  (3)  it  was  necessary  to  consider 
the  accuracy  of  the  qualification.  Parke, 
B.,  then  took  notice  that  the  qualifica- 
tion rests  on  equity,  he  asked  what  the 
equity  could  be  unless  it  rested  on  the 
condition  of  the  seller,  and  he  then 
stated  the  qualification  with  greater  ac- 
curacy and  care,  he  gave  then  the  true 
limitation  and  interpretation  of  the  doc- 
trine. The  doctrine  can  never  be  applied 
by  an  agent  in  cases  where  the  names  of 
both  principals  are  disclosed,  it  can  only 
apply  to  a  contract  made  in  a  particular 
way  by  an  agent.  I  do  not  doubt  but 
that  the  limitation  of  Parke,  B.,  repre- 
sents the  true  doctrine;  it  is,  however, 
suggested  that  the  limitation  has  been 
questioned  or  overruled  by  Armstrong  v. 
Stokes  (1).  In  the  first  place  I  would 
remark  that  I  doubt  whether  the  Court  of 
Queen's  Bench  intended  to  do  that.  I 
think  the  Court  intended  to  deal  with 
that  case  as  a  separate  case  which  did 
not  admit  of  the  application  of  the  quali- 
fication laid  down  by  Parke,  B.,  notice 
was  there  taken  of  the  peculiar  customs 
obtaining  in  Manchester  in  relation  to 
the  business  of  commission  merchants. 
Then,  if  that  be  so,  where  a  vendor  deals 
with  an  agent  believing  him  to  be  the 
sole  principal,  and  where  the  nature  of 
the  business  is  such  that  a  purchaser 
ought  to  believe  that  a  vendor  would 
so  deal,  the  purchaser,  that  is  the  de- 
fendant, has  a  right  to  suppose  that  the 
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vendor  deals  solely  with  the  agent  as  the 
principal.  That  is  the  utmost  that  Arm- 
strong v.  Stokes  (1)  decides.  It  may  be 
that  Blackbnrn,  J.,  haying  to  apply  the 
doctrine  of  Thomson  v.  Davenport  (2), 
and  finding  in  that  case  a  qualification 
which  he  thonght  he  could  not  overrule 
or  dissent  from,  confined  it  to  the  de- 
scribed case,  and  he  declined  in  terms  to 
apply  it  to  such  a  case  as  that  now 
before  us.  We,  therefore,  give  no  opinion 
as  to  whether  we  agree  with  that  or  not. 
But  in  any  other  view  it  is  not  incon- 
sistent with  the  judgment  of  Bowen,  J., 
and  the  qualification  of  Parke,  B.,  may 
be  adopted,  being  as  it  is  the  expression 
of  the  view  taken  by  Tenterden,  G.J., 
and  Bay  ley,  J.,  and  then  the  facta  of  the 
present  case  do  not  bring  it  within  the 
qualification.  There  was  here  no  con. 
duct  of  the  plaintiffs  to  mislead  the  de- 
fendants, the  only  thing  that  can  be 
urged  is  that  the  terms  were  expressed 
to  be  payment  cash,  and  that  the  plaintiffs 
were  not  stern  to  enforce  that,  but  it  is 
not  unusual  not  to  insist  on  strict  rights, 
and  it  is  not  to  be  expected  that  such  a 
condition  should  in  all  cases  be  literally 
adhered  to,  so  that  the  delay  in  exacting 

Fiymen t  cannot  be  considered  laches,  and 
am  of  opinion  that  there  is  no  evidence 
that  the  plaintiffs  have  deceived,  misled 
or  induced  the  defendants  to  alter  their 
position.  The  plaintiffs  are,  therefore, 
entitled  to  judgment  and  this  appeal 
must  be  dismissed. 

Judgment  affirmed. 


Solicitors— Field,  Roscoe  &  Co.,  agents  for  Bate- 
son,  Liverpool,  for  plaintiffs ;  H.  B.  Clarke  & 
Son.  agents  for  Dunning  &  Kay,  Leeds,  for  de- 
fendants. 
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OILBKBTSOH  (appellant)  v. 
FERGUS30N,  Surveyor  of 
Taxes  (respondent). 

hire  IMPERIAL  OTTOMAN  BASK. 


Income  Tax — Profits  of  Foreign  Cor- 
poration with  English  Agency  and  Eng- 
lish Shareholders— Dividends  partly  from 
foreign  Profits  paid  to  English  Shareholders 
out  of  English  Profits— 16  Sf  17  Vict.  c.  34. 
«.  10—"  Entrusted  for  Payment:' 

Dividends  of  a  foreign  corporation  with 
an  agency  in  England  which  were  derived 
partly  from  foreign  profits  were  paid  to 
shareholders  resident  in  England  by  the 
English  agency  out  of  money  in  hand  from 
English  profits.  The  Grown  claimed  from 
the  English  agency,  in  addition  to  income 
tax  upon  all  the  English  profits  of  the  cor- 
poration, income  tax  upon  so  much  of  the 
dividends  paid  to  shareholders  resident 
in  England  as  was  derived  from  foreign 
profits : — Held,  by  Pollock,  B.,  and  Hud- 
DLEST0N,  B.  (Kelly,  G.B.,  dissenting),  that 
the  claim  must  be  allowed,  under  16  tf  17 
Vict.  c.  34.  s.  10,  notwithstanding  that  no 
portion  of  the  foreign  profits  was  actually 
remitted  to  England. 

Case  stated  under  37  &  38  Vict  c.  16 
by  the  Commissioners  for  the  Special 
Purposes  of  the  Income  Tax  Acts. 

1.  The  question  for  the  opinion  of  the 
Court  is,  whether  any  portion  of  the 

Erofits  made  out  of  the  United  Kingdom 
y  a  Turkish  corporation  carrying  on 
business  in  Constantinople,  London  and 
elsewhere,  under  the  name  of  the  Impe- 
rial Ottoman  Bank,  such  profits  not  being 
actually  remitted  to  the  United  Kingdom, 
is,  as  profits,  or  as  forming  part  of  divi- 
dends paid  in  the  United  Kingdom, 
assessable  to  income  tax  under  schedule 
D  of  16  &  17  Vict.  c.  34,  in  the  circum- 
stances hereinafter  appearing;  and,  if 
any,  then  whether  either  of  the  assess- 
ments for  the  year  1874-5  made  on  the 
appellant  by  the  commissioners  has  been 
made  upon  the  right  principle,  or  upon 
what  principle  an  assessment  should  have 
been  made. 

2.  The  commissioners  conceive  that  it 
is  convenient  first  to  set  forth  the  enact* 
mento,  or  the  substance  of  the  enactments, 
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which  hare  an  especial  bearing  npon  the 
question  (1). 

3.  By  16  &  17  Vict.  c.  34,  certain  duties 
are  granted  upon  profits  arising  from 
property,  professions,  trades  and  offices 
(inter  alia),  section  2. 

Schedule  D. — For,  and  in  respect  of 
the  annual  profits  or  gains  arising  or 
accruing  to  any  person  residing  within 
the  United  Kingdom,  from  any  profession, 
trade,  employment  or  vocation,  whether 
the  same  shall  respectively  be  carried  on 
in  the  United  Kingdom  or  elsewhere. 

And  for  and  in  respect  of  the  annual 
profits  or  gains  arising  or  accruing  to  any 
person  whatever,  whether  a  subject  of  Her 
Majesty  or  not,  although  not  resident  in 
the  United  Kingdom,  from  any  profes- 
sion, trade,  employment  or  vocation  exer- 
cised within  the  United  Kingdom. 

4.  By  section  5,  the  duties  are  to  be 
assessed  under  5  &  6  Vict.  c.  35,  and  the 
Aots  therein  referred  to. 

5.  By  5  &  6  Vict.  o.  35.  s.  23,  provision 
is  made  for  the  appointment  of  Commis- 
sioners for  the  Special  Purposes  of  that 
Act,  and  such  commissioners  may  in  re- 
lation to  their  jurisdiction  exercise  all  the 
powers  of  that  Act  as  effectually  as  any 
other  commissioners. 

6.  By  section  40,  all  bodies  corporate, 
companies  or  societies  of  persons,  whether 
corporate  or  not  corporate,  are  to  be 
chargeable  with  such  duties  as  any  person 
would  be  chargeable  with,  and  the  cham- 
berlain, or  other  officer  acting  as  treasurer, 
auditor  or  receiver  of  such  corporation, 
Ac.,  is  to  be  answerable  for  doing  all 
such  acts  as  shall  be  required  by  virtue  of 
the  Act,  in  order  to  the  assessing  such 
bodies  corporate,  Ac.,  to  the  duties  and 
paying  the  same. 

7.  By  section  41,  any  person  not  resi- 
dent in  Great  Britain,  is  to  be  chargeable 
in  the  name  of  his  trustee,  Ac.,  or  of  his 
factor,  agent  or  receiver,  and  every  such 
trustee,  Ac.,  agent  or  receiver  is  to  be 
answerable  for  the  doing  of  all  acts  in 
order  to  the  assessing  of  such  person  to 
the  duties  and  paying  the  same. 

8.  By  section  44,  where  any  trustee, 

(1)  The  paragraphs  in  which  the  commissi  oners 
stated  the  enactment*  have  been  considerably 
shortened. 

Vox.  49.-Q.B.,  OP.  &  Exch. 


agent,  factor  or  receiver  of  or  for  any 
person  is  assessed  in  respect  of  such  per- 
son, or  where  any  ofiioer  of  any  corpora- 
tion or  society  is  assessed  in  respect  of 
such  corporation  or  society,  every  such 
person  so  assessed  may  out  of  the  money 
which  shall  come  to  his  hands  as  such 
trustee,  agent,  Ac.,  retain  sufficient  to  pay 
such  assessment. 

9.  By  various  sections  persons  charge- 
able are  required  within  the  period,  and 
in  the  manner  specified,  to  deliver  to  the 
proper  officer  a  statement  or  return  for 
the  purpose  of  assessment. 

10.  By  section  51,  every  person  in  re- 
ceipt of  any  money  or  value,  or  the  profits 
arising  from  any  of  the  sources  mentioned 
in  the  Act,  belonging  to  any  other  person, 
in  whatever  character  received,  for  which 
such  other  person  is  chargeable  or  would 
be  chargeable  if  he  were  resident  in 
Great  Britain,  is,  within  the  like  period, 
to  deliver,  in  manner  before  directed,  a 
list  containing  a  statement  of  all  such 
money,  value  or  gains,  and  the  name  and 
place  of  abode  of  every  person  to  whom 
the  same  shall  belong,  together  with  a 
declaration  whether  such  person  is  of  full 
age,  or  a  married  woman,  Ac.,  or  resident 
in  Great  Britain,  in  order  that  such  per- 
son may  be  charged  either  in  the  name  of 
the  person  delivering  such  list  or  in  the 
name  of  the  person  to  whom  such  pro- 
perty shall  belong,  and  every  person  act- 
ing in  such  character  jointly  with  any 
other  person  shall  deliver  a  list  of  the 
names  and  places  of  abode  of  every  person 
joined  with  him. 

11.  By  section  53,  every  person  acting 
for  any  other  person,  who  by  reason  of 
incapacity,  or  of  not  being  resident  in 
Great  Britain,  cannot  be  personally 
charged,  is  also  to  deliver  to  the  proper 
person  a  statement  of  the  amount  of  the 
profits  to  be  charged  on  him  on  account 
of  such  other  person  estimated  during 
the  period,  and  according  to  the  rules 
contained  in  the  respective  schedules. 

12.  By  section  54,  every  officer  before 
described  of  any  corporation,  or  society, 
is  to  deliver  a  statement  of  the  profits  to 
be  charged  on  such  corporation  or  society, 
computed  according  to  the  Act,  and  such 
estimate  is  to  be  made  on  the  amount  of 
the  annual  profits  of  such  corporation,  or 
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society-,  before  any  dividend  shall  have 
been  made  thereof  to  any  other  persons,  - 
corporations  or  companies,  and  all  snch 
other  persons  and  corporations  or  com- 
panies are  to  allow  ont  of  snch  dividends 
a  proportionate  deduction  in  respect  of 
the  duty. 

13.  By  section  100,  the  duties  in  sche- 
dule D  are  to  be  assessed  and  charged 
under  the  following  (amongst  other 
Rules) 

The  said  duties  shall  be  charged  an- 
nually on  the  persons  or  societies,  whether 
corporate  or  not  corporate,  receiving  or 
entitled  unto  the  property  or  profits 
charged. 

Fust  Case. — Duties  to  be  charged  in 
respect  of  any  trade,  manufacture,  adven- 
ture or  concern  in  the  nature  of  trade. 

Rule  1.  The  duty  to  be  charged  shall 
be  computed  on  a  sum  not  less  than  the 
amount  of  the  balance  of  the  profits  or 
gains  upon  a  fair  average  of  three  years, 
ending  on  such  day  of  the  year  imme- 
diately preceding  the  year  of  assessment 
on  which  the  accounts  of  the  said  trade, 
Ac.,  shall  have  been  usually  made  up,  or 
on  the  5th  day  of  April  preceding  the 
year  of  assessment. 

Rule  2.  The  said  duty  shall  extend  to 
every  person,  body  corporate,  company  or 
society,  and  to  every  concern  carried  on 
by  them  respectively  in  Great  Britain  or 
elsewhere  as  therein  aforesaid. 

Rules  applying  to  First  and  Second 


Rule  3.  The  computation  of  duty  in  re- 
spect of  any  trade,  concern  or  profession 
carried  on  by  two  or  more  persons  jointly, 
shall  be  made  and  stated  jointly  and  in 
one  sum  ;  and  the  return  of  the  partner 
first  named  in  the  instrument  of  co- 
partnership (or  of  the  partner  named 
singly  or  with  precedence  in  the  usual 
name  of  such  co-partnership,  or  where 
such  precedent  partner  shall  not  be  an 
acting  partner,  then  of  the  preceding 
acting  partner),  who  is  thereby  required 
to  make  such  retnrn,  shall  be  sufficient 
authority  to  charge  snch  partners  jointly ; 
Provided  always  that  where  no  snch 
partner  shall  be  resident  in  Great  Britain, 
then  the  statement  shall  be  prepared  and 
delivered  by  their  agent,  manager  or 
factor  resident  in  Great  Britain. 


14.  By  sections  111  and  113,  all  state- 
ments or  returns  of  profits  or  gains 
described  in  schedule  D  (except  state- 
ments for  assessments  by  the  Commis- 
sioners for  Special  Purposes)  are  to  be 
laid  before  the  "  Additional  Commis- 
sioners," and  if  the  said  commissioners 
shall  not  be  satisfied  with  the  statement 
delivered  by  any  person,  the  said  commis- 
sioners shall  make  an  assessment  on  such 
person  subject  to  an  appeal  as  thereinafter 
mentioned. 

15.  By  sections  118 — 127,  provisions 
are  made  for  an  appeal  to  the  Commis- 
sioners for  General  Purposes  from  an 
assessment  made  by  the  Additional  Com- 
missioners. 

16.  By  section  131,  any  person  charge- 
able under  schedule  D  may  require  all 
proceedings  in  relation  to  any  assessment 
upon  him  to  be  taken  before  the  Commis- 
sioners for  Special  Purposes,  provided  he 
shall  deliver  notice  thereof,  together  with 
the  statement  of  the  profits,  to  the  asses- 
sor, to  be  by  him  transmitted  to  the 
inspector  or  surveyor ;  and  the  inspector 
or  surveyor  shall  assess  the  duties  and 
deliver  the  assessment  to  the  Commis- 
sioners for  Special  Purposes,  who  shall 
make  or  allow  snch  an  assessment  as  shall 
appear  proper,  subject  to  an  appeal  as  in 
cases  of  appeal  against  assessments  by 
the  Additional  Commissioners,  and  such 
appeal  shall  be  determined  by  the  Com- 
missioners for  Special  Purposes. 

17.  By  section  132,  all  powers  and  re- 
gulations which  may  be  put  in  force  by 
the  Additional  Commissioners,  or  by  the 
Commissioners  for  General  Purposes,  with 
relation  to  the  making  or  allowing  of  any 
assessment,  or  to  the  proceedings  on  any 
appeal  before  them,  or  to  the  collecting 
of  the  duties,  may  be  put  in  force  by  the 
Commissioners  for  Special  Purposes,  with 
reference  to  any  assessment  to  be  made  or 
allowed  by  them  on  any  appeal. 

18.  By*  section  192,  words  in  the  Act 
importing  the  singular  or  the  masculine 
only  are  to  be  understood  to  include 
several  as  well  as  one,  females  as  well  as 
males  and  bodies  corporate  as  well  as 
individuals,  unless  it  be  otherwise  speci- 
fically provided,  or  there  be  something 
repugnant  to  such  construction. 

19.  By  5  A  6  Vict.  c.  80.  b.  2,  all  per- 


Digitized  by 


Google 


Vou  49.] 


MICHAELMAS  1871  to  MICHAELMAS  1880. 


689 


OUberUon  v.  Ferguuon,  Excu. 
sons  entrusted  with  the  payment  of  an- 
nuities or  any  dividends  or  shares  of 
annuities  payable  out  of  the  revenue  of 
any  foreign  state  to  any  persons,  corpo- 
rations, companies  or  societies  in  Great 
Britain,  or  acting  therein  as  agents,  or  in 
any  other  character,  are  to  deliver  into 
the  head  office  for  stamps  and  taxes  in 
England  an  account  containing  their 
names  and  residences,  and  a  description 
of  the  annuities,  dividends  and  shares  en- 
trusted to  them  for  payment,  within  one 
month  after  the  same  shall  have  been 
required  by  notice  in  the  London  Gazette, 
and  are  also  on  demand  by  the  inspector 
authorised  for  that  purpose  by  the  Com- 
missioners of  Stamps  and  Taxes  to  deliver 
to  him  for  the  use  of  the  said  Commis- 
sioners for  Special  Purposes  true  and 
perfect  accounts  of  the  amount  of  the 
annuities,  dividends  and  shares  payable 
by  them  respectively,  and  the  said  Com- 
missioners for  Special  Purposes  are  to 
make  an  assessment  thereon,  giving  notice 
of  the  amount  of  such  assessment  to  the 
respective  persons  entrusted  with  suoh 
payments,  who  shall  respectively  pay  the 
duty  on  the  said  annuities,  dividends  and 
shares  on  behalf  of  the  persons,  corpora- 
tions and  companies  entitled  unto  the 
same  out  of  the  moneys  in  their  hands. 

20.  By  16  A  17  Vict.  c.  34.  s.  10,  the 
provisions  of  the  last  mentioned  Act  for 
the  assessing  and  charging  the  duties  on 
dividends  and  shares  of  annuities  payable 
out  of  the  revenue  of  any  foreign  state 
are  extended  to  the  assessing  and  charging 
of  the  duties  by  the  now  stating  Act 
granted  as  well  on  suoh  dividends  and 
shares  of  annuities  as  aforesaid  as  on  all 
interest,  dividends  or  other  annual  pay- 
ments payable  out  of  or  in  respect  of  the 
stocks,  funds  or  shares  of  any  foreign 
company,  society,  adventure  or  concern, 
or  in  respect  of  any  securities  given  by 
or  on  account  of  any  suoh  company, 
society,  adventure  or  concern,  and 
which  said  interest,  dividends  or  annual 
payments  have  been  or  shall  be  entrusted 
to  any  person  in  the  United  Kingdom 
for  payment  to  any  persons,  corpora- 
tions, companies  or  societies  in  the  United 
Kingdom;  and  all  persons  entrusted 
with  the  payment  of  any  such  interest, 
dividends  or  other  annual  payments  as  . 


aforesaid  in  the  United  Kingdom,  or  act- 
ing therein  as  agents,  or  in  any  other 
character,  are  to  do  all  suoh  acts  in  order 
to  the  assessing  and  charging  and  paying 
of  the  said  duties  on  all  such  interest, 
dividends  and  other  annual  payments  as 
aforesaid,  as  by  5  Sd  6  Viot.  c.  80  persons 
entrusted  with  the  payment  of  annuities 
or  any  dividends  or  shares  of  annuities 
are  required  to  do. 

21.  By  subsequent  Acta  the  duties  of 
income  tax  granted  by- 16  &  17  Vict.  o.  84 
have  at  various  rates  been  continued.  The 
Act  imposing  the  duty  for  the  year  end- 
ing the  5th  of  April,  1875,  was  37  &  88 
Vict.  c.  16. 

22.  In  the  year  1862  the  Ottoman  Bank 
of  London,  which  was  a  banking  com- 
pany established  in  London,  with  a  branch 
at  Constantinople,  arranged  to  transfer 
its  business  to  the  Imperial  Ottoman 
Bank,  a  Turkish  corporation  incorporated 
according  to  the  laws  of  Turkey  by  a 
firman  of  the  Sultan. 

23.  The  transfer  was  completed  in  1868 
by  the  issue  of  shares  in  the  Imperial 
Ottoman  Bank  to  the  amount  of  250,0002. 
to  the  shareholders  of  the  Ottoman  Bank 
of  London ;  the  remainder  of  the  capital 
was  subscribed  in  Constantinople,  Paris, 
London  and  other  places.  Business  was 
then  commenced  in  London  and  Constan- 
tinople. 

24.  The  affairs  of  the  Imperial  Otto- 
man Bank  (hereinafter  called  the  Bank) 
were  regulated  until  the  17th  of  February, 
1875,  by  a  concession  from  the  Govern- 
ment of  Turkey  and  statutes  of  which  a 
translation  will  be  found  in  the  Appendix 
(2).  A  new  concession  was  granted,  and 
new  statutes  were  passed,  on  that  day ; 
but  the  question  in  this  case  is  not  thereby 
affected. 

25.  By  the  original  concession,  the  bank 
is  a  state  bank  for  the  Ottoman  Empire, 
and  is  established  subject  to  the  general 
laws  of  the  Empire,  with  its  seat  at 
Constantinople,  and  power  to  establish 
branches  and  agencies  at  other  places; 
and  it  is  provided  that  the  bank  shall 
be  administered  at  Constantinople  by  a 
board  of  two  or  three  members,  and 

(2)  The  appendix  is  omitted,  the  tenor  of  the 
concessions  and  the  statutes  appearing  sufficiently 
without  it. 
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a  council  of  administrators  of  three 
members,  both  to  be  named  by  a  commit- 
tee, chosen  by  the  London  and  Paris 
founders,  and  this  committee  is  to  have 
power  in  conformity  with  the  statutes  to 
guide,  control  and  superintend  the  opera- 
tions of  the  bank. 

26.  By  the  statutes,  it  is  declared  that 
the  bank  is  formed  to  carry  into  effect 
the  privilege  of  the  bank  as  defined  in 
the  concession ;  and  the  operations  to  be 
undertaken  are  defined  in  accordance 
with  the  concession.  The  capital  of  the 
bank  is  divided  into  shares  of  500  francs, 
or  202.  each,  and  the  liability  of  the  share- 
holders is  limited  to  the  amount  of  their 
shares.  There  is  no  register  of  shares, 
but,  according  to  the  provisions  of  the 
statutes,  all  the  certificates  of  shares  are 
made  out  to  bearer,  and  the  shares  them- 
selves are  transferable  by  delivery  of  the 
certificates,  and  the  dividends  payable 
thereupon  are  payable  at  the  option  of 
the  holders  at  Constantinople,  Paris  or 
London,  by  means  of  coupons  attached  to 
the  certificates. 

27.  By  the  statutes  the  administration 
of  the  bank  in  Constantinople  is  confided 
to  a  director  general,  one  or  two  assistant 
directors,  and  a  council  of  administration 
of  three  directors.  These  are  appointed 
by  a  committee  of  from  twenty  to  twenty, 
five  members,  of  whom  ten  at  least  must 
be  English,  or  resident  in  England,  and 
ten  at  least  French,  or  resident  in  France, 
and  each  member  of  the  council  and  of 
the  committee  must  deposit  in  the  trea- 
sury of  the  bank  100  shares  therein, 
which  are  to  remain  unalienable  during 
his  continuance  in  office.  This  commit- 
tee has  the  general  guidance,  control  and 
superintendence  of  the  operations  of  the 
bank,  and  its  members  are  elected  by  the 
general  meeting  of  shareholders.  The 
statutes  further  require  that  the  commit- 
tee shall  meet  four  times  a  year  alter- 
nately in  London  and  Paris,  and  the  com- 
mittee has,  in  fact,  met  and  still  does  meet 
sometimes  in  London  and  sometimes  in 
Paris.  The  execution  of  the  decisions  of 
the  committee  and  the  more  immediate 
supervision  of  the  affairs  of  the  bank  is 
assigned  under  the  statutes  to  a  sub-com- 
mittee consisting  of  eight  members,  who 
are  appointed  by  a  general  committee,  and 


of  whom  four  are  chosen  from  the  English 
and  four  from  the  French  section  of  the 
general  committee. 

28.  It  is  provided  by  the  statutes  that 
the  English  members  of  the  committee 
shall  be  charged,  under  the  control  of  the 
sub-committee,  with  the  management  of 
the  London  agency  of  the  bank,  and  the 
London  business  of  the  bank  has  always 
been  carried  on  under  the  management  of 
the  English  members  of  the  committee  in 
the  City  of  London. 

29.  It  is  provided  by  the  statutes  that 
the  annual  general  meetings  of  the  share- 
holders and  all  extraordinary  general 
meetings  shall  be  held  at  such  places  as 
the  committee  shall  fix,  and  at  the  annual 
general  meetings  the  report  of  the  com- 
mittee is  received,  the  accounts  are  dis- 
cussed, approved  or  rejected,  the  dividends 
are  declared  and  members  of  the  commit- 
tee are  elected.  The  general  meetings 
have  always  been  held  in  London. 

30.  According  to  the  translation  fur- 
nished to  the  commissioners,  articles  41 
and  42  of  the  statutes  are  in  the  terms 
following : — 

"  Article  41.  At  the  end  of  each  of  the 
company's  years,  a  general  inventory  of 
the  assets  and  liabilities  is  drawn  up  by 
the  snb- committee  and  confirmed  by  the 
committee.  The  accounts  are  submitted 
to  the  general  meeting  who  approves  or 
rejects  and  fixes  the  dividends  after 
having  heard  the  report  of  the  committee. 

"  Article  42.  The  net  proceeds  after 
deducting  all  expenses  constitute  the 
profits.  Out  of  these  profits  there  is  taken, 
in  the  first  instance,  annually — 

"  1st  Five  per  cent,  on  the  capital  of 
the  shares  issued  to  be  distributed  among 
the  shareholders  by  way  of  dividend  on 
account. 

"  2nd.  Ten  per  cent,  of  the  profits  for 
the  reserve  fund. 

"  The  surplus  is  divided  in  the  propor- 
tions of  nine-tenths  for  the  shares  by  way 
of  dividend,  the  remaining  one-tenth  is 
divided  into  moieties,  of  which  one  for 
the  founders  and  the  other  for  the  mem- 
bers of  the  committee  and  the  adminis- 
trative council." 

31.  In  relation  to  an  assessment  in 
respect  of  the  profits  of  the  bank  for  the 
year  ending  the  5th  of  April,  1872,  it  was 
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contended  on  the  part  of  the  Commis- 
sioners of  Inland  Revenue  that  the  bank, 
as  a  person  residing  in  the  United  King- 
dom, was  bound  to  make  a  return  of  all 
its  annual  profits  and  gains,  whether 
made  in  the  United  Kingdom  or  else- 
where, and  was  chargeable  to  income  tax 
thereon  under  schedule  D ;  but  the  Court 
of  Exchequer  held  that  the  bank  could 
not  be  regarded  as  residing  in  the  United 
Kingdom. 

The  case  is  The  Attorney-General  v. 
Alexander  (8). 

32.  On  the  16th  of  November,  1875, 
two  returns  for  income  tax  for  the 
year  ending  the  5th  of  April,  1875,  were 
made  by  the  appellant,  one  being  in 
respect  of  the  English  profits  of  the  bank, 
and  the  other  being  in  respect  of  the 
dividends  of  the  bank. 

The  return  in  respect  of  the  English 
profits  was  as  follows : — 
"The  Imperial  Ottoman  Bank  (London 
agency). 

"Return  for  income  tax  on  English 
profits  for  the  year  1874-5. 

"  I  hereby  on  behalf  of  myself  and  the 
other  persons  constituting  the  London 
agency  make  the  following  returns. 

"  The  London  agency  act  as  agents  for 
the  bank,  which  resides  at  Constantinople, 
in  the  Empire  of  Turkey  

"  The  amount  of  profits  and  gains  ac- 
cruing to  the  bank  from  the  trade  of 
banker  exercised  within  Great  Britain, 
for  the  year  ending  the  5th  of  April, 
1875,  computed  on  a  just  and  fair  average 
of  three  years  ending  the  31st  of  Decem- 
ber, 1873,  the  last  mentioned  day  being 
the  day  on  which  the  accounts  of  the 
bank  have  been  usually  made  up,  is 
81,4772. 14*.  8d. 

"  The  Loudon  agency  do  not  make  any 
return  of  the  profits  accruing  to  the  bank 
from  business  carried  on  by  the  bank 
elsewhere  than  in  the  United  Kingdom, 
the  Court  of  Excheqner  having  decided 
that  such  profits  are  not  chargeable.  I 
declare  that  the  foregoing  declaration  is 
true,  and  that  the  same  is  fully  stated 
upon  every  description  of  property  and 
profits  in  respect  of  which  the  London 

(S)  44  Law  J.  Sep.  Exch.  3;  Law  Hep.  10 
Bun.  20. 


agency  is  chargeable  under  schedule  D  of 
5  &  6  Vict.  c.  35,  estimated  to  the  best 
of  my  judgment  according  to  the  Acts 
relating  thereto." 

The  return  in  respect  of  the  dividends 
of  the  bank  was  as  follows : — 

"  The  Imperial  Ottoman  Bank  (Lon- 
don Agency). 

"  Return  of  amount  of  dividends 
ohargeable  to  income  tax  under  16  and 
17  Vict.  o.  34.  s.  10,  for  the  year 
1874-5. 

"  In  pursuance  of  the  demand  of  Mr. 
J.  Mayhew,  the  inspector  authorised  for 
that  purpose  by  the  Commissioners  of 
Inland  Revenue,  and  in  pursuance  of  the 
statute  16  and  17  Vict.  c.  34.  s.  10, 
I  hereby  on  behalf  of  myself  and  the 
other  persons  constituting  the  London 
Agenoy  of  the  Imperial  Ottoman  Bank, 
deliver  to  the  said  inspector  for  the 
use  of  the  Commissioners  for  Special 
Purposes,  the  underwritten  account, 
being  a  perfect  account  of  the  matters  of 
which  an  account  is  required  by  the 
above-mentioned  section,  for  the  year 
ending  the  5th  of  April,  1875,  that  is  to 
say — 

There  were  no  interest,  dividends  or 
other  annual  payments  payable  out  of  or 
in  respect  of  the  stocks,  funds  or  shares 
of  the  said  Imperial  Ottoman  Bank,  and 
(within  the  meaning  of  the  said  Act) 
entrusted  to  the  said  London  Agency, 
for  payment  to  persons,  corporations, 
companies  or  societies,  in  the  United 
Kingdom,  and  payable  by  the  said  Lon- 
don Agency,  for  the  year  ending  the  5th 
of  April,  1875." 

33.  The  persons  who  are  described 
in  the  above  returns  as  the  London 
Agency  were  and  are  the  English  mem- 
bers of  the  committee,  and  charged  with 
the  management  of  the  London  Agency 
of  the  bank. 

34.  When  the  above  returns  were 
transmitted  to  the  respondent,  the  secre- 
tary of  the  London  Agenoy  furnished  a 
statement,  shewing  how  the  sum  of 
81,4772.  14s.  8d.,  mentioned  in  the  return 
in  respect  of  the  English  profits,  was 
arrived  at,  such  statement  being  as  fol- 
lows:— 

The  English  profits  for  the  year  end- 
ing- 
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81st  December,  1871,  True    £69,118    1  0 

1872,  -      76,070  18  10 

1873,  -      99,244   4  4 
8  I  244,433    4  2 

Return  for  1874-5    -    £81,477  14  8 

and  a  further  statement  of  the  amounts 
of  dividends  paid  in  England  out  of  the 
profits  of  the  bank  in  the  course  of  the 
financial  years  1871-72,  1872-73,  1873- 
74  and  1874-75,  and  such  amounts  were 
thereby  shewn  to  be  respectively  164,3442. 
10*.,  189,6942.  10*.,  169,081*.  2s.,  and 
98,3222.  10*.  It  was  also  thereby  shewn 
that  in  the  year  1871-72  there  was 
in  the  hands  of  the  London  Agency 
money  derived  from  profits  made  in 
England  amounting  to  69,1182.  Is.  which 
the  Agency  applied  towards  payment  of 
the  said  dividends,  and  that  the  amount 
to  make  up  the  said  sum  of  164,3442. 
10*.,  namely,  95,2262.  9s.,  was  remitted 
from  abroad  out  of  the  foreign  profits  of 
the  bank  ;  that  in  the  year  1872-73  the 
amounts  so  applied  and  remitted  respec- 
tively were  76,0702. 18*.  10<2.  and  113,6232. 
11*.  2d. ;  that  in  the  year  1873-74  the 
amounts  so  applied  and  remitted  respec- 
tively were  99,2442.  4s.  Ad.  and  69,8362. 
17*.  8d.,  and  that  in  the  year  1874-75, 
the  amount  of  English  profits  being  in 
excess  of  the  amount  required  for  the 
dividends  payable  in  England,  no  remit- 
tance from  abroad  out  of  foreign  profits 
was  required  or  made  towards  payment 
of  the  said  sum  of  98,3222. 10*. 

The  secretary  also  furnished  copies  of 
the  annual  reports  for  the  years  1871, 
1872, 1873  and  1874. 

35.  The  Commissioners  for  Special 
Purposes  first  made  an  assessment  for  the 
year  1874-75  (hereinafter  called  the 
assessment  on  English  profits)  in  respect 
of  the  profits  of  the  bank  upon  the  sum 
of  81,4772.  14*.  8d.  for  the  English  profits 
in  conformity  with  the  return,  and  duty 
was  charged  upon  that  sum  accordingly. 
This  assessment  was  not  objected  to  and 
no  question  arises  upon  it. 

The  commissioners  then  proceeded  to 
consider  the  return  in  respect  of  the 
dividends  of  the  bank,  and  were  of  opinion 
that  in  making  that  return  the  appellant 
had  taken  an  erroneous  view  of  the  lia- 
bility of  the  English  committee  with 
reference  to  section  10  of  16  &  17  Vipt. 


o.  34;  and,  having  no  information  as 
to  the  proportion  of  the  said  sum  of 
98,3222. 10*.  paid  in  dividends  in  Eng- 
land in  the  year  1874-75  which  repre- 
sented English  profits,  and  had  been 
included  in  tile  assessment  on  English 
profits,  they  made  an  assessment  (here- 
inafter called  the  assessment  on  dividends) 
upon  the  whole  of  the  said  sum  of 
98,3222.  10*.  In  giving  notice  to  the 
appellant  of  the  assessment  on  dividends, 
the  commissioners  left  the  English  mem- 
bers of  the  committee  to  prove  upon 
appeal  what  amount  should  be  deducted 
as  having  been  included  in  the  assess- 
ment on  the  English  profits. 

36.  The  appellant,  on  behalf  of  the 
London  Agency,  appealed  against  the 
assessment  on  dividends  to  the  commis- 
sioners for  special  purposes.  Upon  the 
hearing  of  the  appeal,  the  commissioners 
said  that  in  case  section  10  of  16  &  17 
Vict.  o.  34,  was  inapplicable  to  the 
bank  or  did  not  in  the  circumstances, 
warrant  any  assessment  on  dividends, 
they  should  make  an  assessment  under 
the  third  rule  applicable  to  the  two  first 
cases  of  schedule  D  in  section  100  of  5  A 
6  Vict.  o.  35,  in  addition  to  the  assess- 
ment on  English  profits,  so  as  to  coyer 
the  foreign  profits  to  the  extent  to  which 
in  the  opinion  of  the  commissioners  they 
were  liable.  It  was,  therefore,  arranged 
that  the  hearing  of  the  appeal  should  be 
adjourned,  and  that  the  commissioners 
should  forthwith  make  such  assessment 
in  respect  of  foreign  profits  as  they  should 
think  proper  as  an  alternative  assessment, 
and  that  an  appeal  therefrom,  and  the 
adjourned  appeal  should  come  on  for 
hearing  on  the  same  day. 

37.  On  the  20th  day  of  January,  1876, 
the  commissioners  for  special  purposes 
made  an  assessment  (hereinafter  called 
the  assessment  on  general  profits)  upon 
the  sum  of  115,9352.,  which  they  ascer- 
tained to  be  the  amount  on  an  average  of 
the  three  preceding  years  of  the  propor- 
tion of  the  foreign  profits  distributed  in 
dividends  in  England,  and  which  sum, 
with  the  addition  of  the  said  sum  of 
81,4772.  14*.  8d.,  the  amount  of  the 
assessment  on  English  profits,  amounted 
to  a  total  assessment  in  respect  of  profits 
of  197,4122. 14*.  8A 
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The  way  in  which  the  commissioners 
arrived  at  the  foregoing  result  is  shewn 
by  the  following  statement  of  account : — 


1871.  Total  dividend  paid  in  Eng- 
land and  abroad 

Dividend  paid  in  England  . 

English  profits    .  . 

As  £273,375  :  69,118  :: 

164,344  :  41,551 
Subtract  the  4th  term  41,551 


£273,375 
164,344 
69,118 


Portion  of  English 
dividend  com- 
posed of  Foreign 
profits       .      .  122,793 

Composed  of  (4) 

English  profits  .  69,118 

Total  profits  assess- 
able   .      .  £191,911 

1872.  Total  dividend  paid  in  Eng- 
land and  abroad 

Dividend  paid  in  England  « 

English  profits  . 

As  283,500  :  76,070  :: 

189,694  :  50,899 
Subtract  4th  term  60,899 


Portion  of  English 
dividend  com- 
posed of  foreign 
profits      .      .  138,796 

English  profits    . .  76,070 


Total  profits  assess- 
able   .      .  £214,865 

1878.  Total  dividend  paid  in  Eng- 
land and  abroad 

Dividends  paid  in  England  . 

English  profits  . 

As  202,500  :  99,244  :: 

169,081  :  82,865 
8nbstract  4th  term  82,866 


Portion  of  English 
dividend  com- 
posed of  foreign 
profits 

English  profits  « 


86,216 
99,244 


Total  profits 
able  . 


£185,460 


£283,500 
189,694 
76,070 


£202,500 
169,081 
99,244 


Total  profits  assessable  for  1871  £191,911 
„  „  „     1872  214,865 

„     1873  185,460 


3  )  592,236 


(4)  Sic  in  case;  but  the  words  "  composed  of 
seem  to  have  been  inserted  by  a  clerical  error. 


Average  for  assessment  £197,412 

In  making  the  said  assessment,  the 
commissioners  regarded  all  the  share- 
holders in  the  bank  who  were  resident 
in  England  as  carrying  on  business  in 
England  and  abroad  jointly  with  the 
shareholders  resident  abroad,  and  the 
English  committee  as  the  accountable 
and  chargeable  persons,  under  the  third 
rule  applicable  to  the  two  first  cases  of 
schedule  D,  in  sec.  100  of  5  &  6  Vict, 
c.  35,  in  respect  of  the  profits  of  the 
bank,  so  far  as  they  were  liable  to  in- 
come tax. 

38.  The  Commissioners  for  Special  Pur- 
poses sent  a  notice  of  the  assessment  on 
general  profits  to  the  appellant  and  the 
other  English  members  of  the  committee 
in  the  following  terms : — 

"  Take  notice  that  the  Commissioners 
for  the  Special  Purposes  of  the  Income 
Tax  Acts  have  made  an  assessment  on 
you,  as  representing  the  London  agency 
of  the  Imperial  Ottoman  bank,  and  on  the 
part  of  yourselves  and  all  other  the  share- 
holders or  members,  in  or  of  the  said 
bank,  for  the  profits  of  the  said  bank 
arising  in  the  United  Kingdom,  and  so 
much  of  the  profits  of  the  said  bank 
arising  out  of  the  United  Kingdom  as  is 
subject  to  income  tax  under  the  said  Acts, 
in  the  sum  of  197,4122. 14s.  8d. 

"  The  above  sum  includes  the  sum  of 
81,4772.  14s.  8d.  returned  for  assessment 
on  the  part  of  the  London  agency,  and 
the  duty  now  charged,  in  addition  to  the 
duty  previously  charged  in  respect  of  the 
said  sum  of  81,4772.  14s.  8d.,  amounts  to 
9662.  2s.  6(2." 

39.  Upon  the  receipt  of  the  said  notice, 
the  appellant  signified  his  intention  to 
appeal  to  the  Commissioners  for  Special 
Purposes,  and  on  the  26th  day  of  January, 
1876,  that  appeal  and  the  adjourned 
appeal  against  the  assessment  on  divi- 
dends came  on  for  hearing. 

40.  At  such  hearing,  it  was  stated  on 
the  part  of  the  appellant  that  no  technical 
objection  would  bo  taken  to  the 
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ments,  or  the  mode  in  which  they  had 
been  made,  bat  that  objection  was  taken 
upon  the  simple  ground  that  the  whole 
liability  of  the  appellant  and  the  other 
English  members  of  the  committee,  either 
as  representing  the  London  agency  of  the 
bank,  or  on  the  part  of  themselves  and 
the  other  shareholders  in  the  bank,  in 
respect  of  income  tax  upon  the  profits  of 
the  bank  had  been  discharged  by  the 
assessment  for  the  English  profits  and 
the  payment  of  income  tax  upon  that 
sum.  In  support  of  that  objection,  it  was 
alleged  that  it  was  decided  by  the  Court 
of  Exchequer  in  the  case  of  The  Attorney- 
General  v.  Alexander  (3)  that  the  bank 
was  chargeable  to  income  tax  in  respect 
of  the  English  profits  only,  and  that  the 
bank  could  not  be  regarded  otherwise 
than  as  a  person  residing  out  of  the 
United  Kingdom  and  carrying  on  busi- 
ness in  the  United  Kingdom  through  an 
agent.  It  was  further  urged  that  the 
bank  having  a  foreign  incorporation  must 
be  regarded  as  a  corporate  body  or  entity 
for  all  purposes  connected  with  the  in- 
come tax,  and  that  the  Commissioners  for 
Special  Purposes  had  no  power  to  make 
any  assessment  upon  the  shareholders  in 
the  bank  in  respect  of  these  dividends  or 
shares  of  the  profits  thereof.  It  was 
further  urged  that  the  provisions  of  the 
Income  Tax  Acts,  with  the  exception  of 
sec.  10  of  16  &  17  Vict.  c.  34,  were 
such  as  to  restrict  the  obligation  of  the 
agent  of  a  foreign  corporation  to  make  a 
return  of  profits  of  the  corporation  to  a 
return  of  the  profits  made  in  the  United 
Kingdom,  and  consequently  to  restrict 
the  charge  of  income  tax  to  the  profits  so 
made.  It  was  further  urged  that,  inas- 
much as  all  dividends  paid  in  the  United 
Kingdom  in  the  year  1874-5  were  paid 
out  of  English  profits  retained  by  the 
English  members  of  the  committee  for 
the  purpose,  no  dividends  payable  on  the 
shares  of  the  bank  were  entrusted  to  such 
members  or  any  person  for  payment  in 
the  United  Kingdom,  and  that  conse- 
quently no  return  could  be  called  for  and 
no  assessment  could  be  made  by  reference 
to  sec.  10  of  16  &  17  Vict  c.  34. 

41.  It  was  submitted  on  the  part  of 
the  respondent  that,  in  the  case  of  The 


Attorney-Oen&ralv.Alexander(3),the  Court 
of  Exchequer  decided  only  that  the  bank 
was  not  chargeable  as  a  person  residing 
in  the  United  Kingdom. 

With  respect  to  the  assessment  on 
general  profits  it  was  urged  on  the  part 
of  the  respondent  that,  where  persons 
(some  of  whom  reside  while  the  others 
do  not  reside  in  the  United  Kingdom) 
carry  on  a  concern  jointly  in  the  United 
Kingdom  and  elsewhere,  the  annual  pro- 
fits arising  to  such  persons  from  the 
concern  are  chargeable  under  schedule 
D  of  16  k  17  Vict.  c.  34,  and  the 
third  rule  applicable  to  the  two  first  esses 
of  schedule  D,  in  sec.  100  of  5  &  6  Vict, 
c.  35 ;  and  that  the  fact  of  such  per- 
sons having  been  incorporated  by  a  fir- 
man of  the  Sultan  does  not  diminish 
their  liability  or  deprive  the  Crown  of 
the  income  tax  which  would  have  been 
payable  if  there  had  been  no  such  incor- 
poration. It  was  also  urged  that,  what- 
ever may  have  been  the  effect  of  the 
Turkish  incorporation,  it  did  not  bring 
the  bank  within  the  meaning  of  the  ex- 
pression "  bodies  politic  or  corporate,"  in 
sec.  40  or  sec.  192  of  5  &  6  Vict  a 
35,  or  make  the  bank  chargeable  as  a 
company  or  corporation  under  the  general 
provisions  of  the  Acts. 

With  respect  to  the  alternative  assess- 
ment, namely,  the  assessment  on  divi- 
dends made  with  reference  to  sec.  10  of 
16  &  17  Vict.  c.  34,  it  was  urged,  on 
the  part  of  the  respondent,  that  the  ap- 
propriation by  the  English  members 
of  the  committee  of  the  whole  of  the 
English  profits  to  the  payment  of  divi- 
dends to  a  certain  class  of  shareholders, 
namely,  those  whose  dividends  were  paid 
in  London,  oould  not  have  the  effect  of 
depriving  the  Crown  of  income  tax  upon 
so  much  of  the  foreign  profits  as  must  be 
considered  to  have  formed  part  of  such 
dividends.  It  was  also  submitted  that 
the  construction  of  the  said  sec.  10  for 
which  the  appellant  contended,  namely, 
the  limitation  of  the  expression  '•divi- 
dends intrusted"  to  moneys  actually 
remitted  by  the  bank  from  abroad  for 
distribution  in  dividends  in  London,  was 
manifestly  opposed  to  the  intention  of 
the  Legislature. 
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42.  The  Commissioners  for  Special  Pur- 
poses concurred  in  the  views  of  the 
respondent,  and,  upon  the  general  ques- 
tion involved  in  the  alternative  assess- 
ments, were  of  opinion  that  the  conten- 
tion of  the  appellant  that  the  assessment 
on  English  profits  was  to  be  regarded  as 
satisfying  the  whole  liability  of  the  appel- 
lant and  the  other  members  of  the  Eng- 
lish committee  in  every  aspect  of  the 
case  could  not  be  supported. 

The  commissioners  therefore  were  of 
opinion  that  one  of  the  two  assessments 
(namely,  the  assessment  on  dividends, 
and  the  assessment  on  general  profits) 
was  right,  and,  inasmuch  as  the  persona 
who  represented  the  appellant  and  the 
Crown  desire  that  all  the  points  should 
be  brought  before  the  Court  upon  a  case 
to  be  stated,  they  confirmed  the  two  al- 
ternative assessments. 

43.  The  appellant  thereupon  expressed 
his  dissatisfaction  with  the  determination 
as  erroneous  in  point  of  law,  on  the 
ground  that,  in  the  circumstances  herein 
stated,  no  portion  of  the  foreign  profits 
is  the  subject  of  assessment  to  income 
tax  on  the  appellant  and  the  other  Eng- 
lish members  of  the  committee  for  the 
year  ending  5th  April,  1875,  and  required 
the  commissioners  to  state  and  sign  a 
case,  now  accordingly  stated  and  signed. 

The  case  was  twice  argued ;  the  second 
argument  being  on  the  28th  of  February 
and  the  1st  and  3rd  of  March,  1879, 
by  H.  Matthews  (Bosanquet  with  him), 
for  the  appellant ;  and  Sir  John  Holker, 
Attorney-General  (Dicey  with  him),  for 
the  respondent. 

Our.  adv.  wit. 

The  following  judgments  were  deli- 
vered on  the  4th  of  July,  1879 : — 

Huddleston,  B. — The  Legislature  has 
provided  by  the  16  A  17  Vict.  c.  34  s.  2, 
schedule  D,  that  income  tax  shall  be  paid 
on  the  annual  profits  or  gains  arising  or 
accruing  from  any  profession,  trade,  em- 
ployment or  vocation,  by  persons  re- 
siding in  the  United  Kingdom,  whether 
the  profession,  &c.,  be  carried  on  in  the 
United  Kingdom  or  elsewhere;  and  by 
persons,  whether  subjects  of  her  Majesty 
or  not,  although  not  resident  in  the 
Voi-  49  .— Q.B.,  OP.  &  Exch. 


United  Kingdom,  where  those  profits  or 
gains  arise  or  accrue  from  any  profession, 
Ac.,  exercised  within  the  United  King- 
dom. 

The  Imperial  Ottoman  Bank  carried 
on  business,  as  bankers,  in  Constantinople 
and  in  London ;  and  their  profits  in  the 
year  1875  were  gained  or  accrued  from 
business  carried  on  in  the  United  King- 
dom and  out  of  the  United  Kingdom. 

It  was  held  in  The  Attorney-General  v. 
Alexander  (3)  that  the  Imperial  Ottoman 
Bank  was  not  liable  to  be  assessed  to 
income  tax  in  respect  of  its  whole  profits 
as  a  "  person  residing  within  the  United 
Kingdom,"  under  the  first  clause  of 
schedule  D,  but  was  liable  in  respect  of 
the  profits  arising  from  its  business  carried 
on  in  the  United  Kingdom,  under  the 
2nd.  The  profits  arising  from  its  busi- 
ness carried  on  in  the  United  Kingdom 
for  the  year  ending  April  5th,  1875,  were 
ascertained  under  the  provisions  of  the 
5  A  6  Vict.  c.  35.  s.  100,  first  case,  rule  1, 
upon  an  average  of  three  years,  to  be 
81,4772.  4s.  Sd. ;  and  on  this  amount  the 
Imperial  Ottoman  Bank  admit  they  are 
liable  to  be  assessed  to  the  income  tax, 
but  they  contend  that  they  are  not  liable 
to  be  assessed  to  or  to  pay  more. 

The  annual  profits  of  the  Imperial 
Ottoman  Bank  arising  from  their  whole 
business,  both  in  and  out  of  the  United 
Kingdom,  are,  after  certain  deductions, 
divided  equally  among  the  shareholders, 
and  the  dividend  is  paid  on  coupons 
attached  to  the  shares,  when  presented  for 
payment.  In  the  year  1874-5  98,3222. 10*. 
was  paid  in  London,  by  the  London 
branch  of  the  Imperial  Ottoman  Bank,  as 
dividend  on  shares  presented  there.  Each 
person  receiving  his  dividend  was  liable 
to  pay  income  tax  thereon  under  the  first 
clause  of  schedule  D,  and  it  was  admitted, 
in  argument,  that  in  practice  income  tax 
was  deducted  on  payment  of  the  dividend 
by  the  London  branch  of  the  Imperial 
Ottoman  Bank. 

By  the  provisions  of  the  5  A  6  Vict, 
c.  80.  s.  2,  and  16  A  17  Vict.  c.  34.  s.  10, 
all  persons  entrusted  with  the  payment 
of  dividends  in  respect  of  shares  of  any 
foreign  country  to  any  persons  in  Great 
Britain  shall  deliver  to  the  Commissioners 
for  Special  Purposes  an  account  of  the 
4  A 
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dividends  and  shares  entrusted  to  them 
for  payment,  and  the  commissioners  shall 
make  an  assessment  thereon,  giving 
notice  of  the  amount  of  such  assessment 
to  the  persons  entrusted,  who  shall  pay 
the  duty,  that  is  the  inoome  tax  on  those 
shares,  on  behalf  of  such  persons  in  Great 
Britain,  out  of  the  moneys  in  their 
hands. 

The  Imperial  Ottoman  Bank  in  London 
were  persons  entrusted  with  the  payment 
of  the  98,3222.  10*.,  the  dividend  on  the 
shares  presented  in  London,  and,  as  such 
persons  so  entrusted,  were  entitled  to 
deduct  the  income  tax  from  the  dividend 
holder,  and,  therefore,  must  pay  and  be 
assessed  for  the  amount. 

Each  dividend  paid  represents  a  portion 
of  profits  arising  in  the  United  Kingdom 
and  a  portion  of  profits  arising  out  of  the 
United  Kingdom.  As  they  have  already 
been  assessed  for  that  portion  of  the 
profits  arising  in  the  United  Kingdom  in 
the  81,4771.  4s.  8(2.,  they  have  a  right  to 
retain  so  much  of  that  income  tax  as 
would  be  applicable  to  that  portion, 
otherwise  they  would  be  charged*  twice 
over ;  but,  with  reference  to  so  much  of 
the  inoome  tax'  as  is  applicable  to  the 
portion  representing  profits  out  of  the 
United  Kingdom,  they  must  pay  that 
over  to  the  commissioners,  under  the 
provisions  of  the  two  last  statutes  re- 
ferred to,  and  must  be  assessed  for  the 
same. 

It  was  urged  that  the  Imperial  Ottoman 
Bank  were  only  liable  to  pay  upon  the 
amount  of  their  profits  in  the  United 
Kingdom  and  upon  any  sum  remitted  to 
them  beyond  those  profits  to  enable  them 
to  pay  dividends  in  the  United  Kingdom, 
but  where  the  profits  in  the  United 
Kingdom  were  greater  than,  or  equal  to, 
the  dividend  to  be  paid  in  the  United 
Kingdom,  they  were  to  pay  nothing  more 
than  the  tax  upon  the  former.  I  find  no 
such  word  as  "  remitted  "  in  any  of  the 
statutes.  When  they  are  entrusted  with 
the  amount  to  pay  the  dividend,  they  are 
to  pay  out  of  the  money  in  their  hands, 
that  is,  out  of  the  money  entrusted  to 
them,  the  amount  of  each  dividend,  less 
the  income  tax,  to  the  coupon  holder  in 
the  United  Kingdom,  and  the  amount  of 
the  income  tax  to  the  commissioners. 


The  amount  of  inoome  tax  to  be  paid 
is  not  to  be  regulated  by  any  system  of 
book  keeping  or  practice  the  Imperial 
Ottoman  Bank  may  adopt. 

It  might  be  that  the  whole  of  the 
profits  made  in  the  United  Kingdom  were 
transmitted  to  Gonstantanople,'and  yet  a 
sufficient  amount  arising  on  financial 
operations  remained  in  the  hands  of  the 
Imperial  Ottoman  Bank  in  London,  oat 
of  which  they  were  entrusted  to  pay  the 
coupon  holders  in  the  United  Kingdom, 
or  that  there  was  sufficient  in  the  Im- 
perial Ottoman  Bank  in  London  to  enable 
them  to  hold  to  the  credit  of  the  bank  in 
Constantinople  the  whole  of  the  profits 
made  in  the  United  Kingdom,  and, 
besides,  to  pay  the  dividends  on  the 
coupons  in  the  United  Kingdom ;  or  it 
might  be,  at  the  particular  period  of  a 
financial  year  when  the  dividend  had  to 
be  paid,  that  there  was  no  balance  in  the 
hands  of  the  London  house,  and  the 
whole  had  to  be  remitted  from  Con* 
stantinople.  Could  it  be  said  that  in  the 
two  first  cases  the  Imperial  Ottoman 
Bank  were  not  to  pay  over  to  the  com- 
missioners the  amount  of  inoome  tax  they 
had  deducted  on  paying  the  dividend, 
and  in  the  last  case  they  were  ? 

It  was  said  that  it  would  be  difficult 
to  ascertain  what  proportion  of  the 
98,3222.  10s.  would  represent  profits  made 
out  of  the  United  Kingdom ;  but,  if  it  can- 
not be  ascertained  absolutely,  it  may  be 
arrived  at  proximately,  by  the  prooesB 
suggested  in  the  37th  paragraph  of  the 
case,  or  by  some  other  method. 

It  follows  that  the  assessments  of  the 
commissioners  in  paragraphs  35  and  37  of 
the  case  cannot  be  supported.  The  case 
ought  in  my  opinion  to  go  back  to  them 
to  make  the  assessment  on  the  total 
amount  of  the  profits  made  in  the  United 
Kingdom  on  an  average  of  three  years, 
that  was  81,4772.  4s.  8d.,plus  the  amount 
of  so  muoh  of  the  98,3222.  10s.  as  can  be 
ascertained  to  be  profits  made  out  of  the 
United  Kingdom  in  1874-5,  the  principle 
of  the  first  case,  rule  1  of  the  5  <fc  6  Vict, 
c.  35.  s.  100,  not  being  applicable. 

As  neither  party  have  established  the 
position  for  which  they  respectively  con- 
tended, I  think  there  should  be  no  costs. 

If  the  Imperial  Ottoman  Bank,  on  de- 
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mand,  refuse  or  neglect  to  furnish  the  neces- 
sary information  to  the  commissioners  to 
enable  them  to  assess  the  amount  of 
foreign-made  profits  in  the  English-paid 
dividends,  it  may  be  that  the  com- 
missioners would  be  justified  in  assessing 
the  Ottoman  Bank  to  the  full  amount  of 
the  English-paid  dividends,  leaving  them 
to  prove  on  what  amount  they  have 
already  paid  income  tax  as  profits  earned 
in  the  United  Kingdom. 

Pollock,  B. — The  question  which  arises 
in  this  case  is — in  respect  of  what  funds 
coming  to  the  hands  of  the  London 
agency  of  the  Imperial  Ottoman  Bank 
are  they  properly  assessable  to  income 
tax? 

The  bank  is  a  corporation  established  as 
a  SocieteAnovy me  under  a  government  con- 
cession, at  Constantinople,  and  having 
branches  or  agencies  at  Paris  and  London, 
business  being  carried  on  and  profits  at 
times  being  made  in  all  three  places. 

The  capital  of  the  bank  is  divided  into 
shares  of  201.  each.  The  certificates  of 
shares  are  made  out  to  bearer,  and  the 
shares  themselves  are  transferable  by  de- 
livery of  the  certificate.  The  dividends 
thereon  are  payable  at  the  option  of  the 
holders  at  Constantinople,  Paris  or 
London,  by  means  of  coupons  attached  to 
the  certificates.  At  the  end  of  each  year 
the  accounts  are  submitted  to  a  general 
meeting,  who  fix  the  amount  of  the  annual 
dividend.  The  net  proceeds,  after  de- 
ducting all  expenses,  constitute  the  profits, 
and  out  of  these  there  is  deducted  ten  per 
cent,  for  reserve  fund  and  five  per  cent 
on  the  share  capital  for  dividend  on 
account.  The  surplus  after  paying  one* 
tenth  to  the  founders  and  members  of  the 
committee  and  council  is  distributed  as 
dividend  to  the  shareholders. 

The  London  agency  act  as  agents  for 
the  bank  in  the  United  Kingdom,  and 
pay  to  any  coupon  holders  who  may  pro- 
duce them  at  the  London  office,  the 
amounts  to  which  from  time  to  time  they 
may  be  entitled  by  way  of  dividend. 

The  bank  admit  that  they  are  liable  to 
be  assessed  for  income  tax  under  16  4  17 
Vict.  c.  34.  s.  2,  schedule  D,  in  respect  of 
all  money  coming  to  the  hands  of  the 
London  branch  which  arises  from  profits 
earned  within  the  United  Kingdom.  They 
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also  admit  that  whenever  the  amount 
earned  by  such  profits  is  insufficient  to 
pay  the  dividends  payable  in  the  United 
Kingdom,  and  money  is  transmitted  from 
abroad  to  pay  so  much  of  the  dividends 
as  cannot  be  paid  oat  of  such  profits,  they 
are  liable  to  be  assessed  in  respect  of  such 
money  by  virtue  of  section  10  of  the 
above  Act ;  and  as  to  both  of  these, 
income  tax  has  in  previous  years  been 
assessed  and  paid.  The  income  tax  com- 
missioners, however,  make  a  further 
claim,  and  assert  that,  although  the 
amount  paid  by  way  of  dividend  in  the 
United  Kingdom  should  not  in  any  one 
year  exceed  the  amount  of  profit  earned 
in  the  United  Kingdom,  the  bank  are 
liable  to  income  tax  in  respect  of  so  much 
of  the  amount  paid  in  the  United  King- 
dom by  way  of  dividend  as  consists  of 
profits  earned  abroad. 

The  mode  in  which  the  commissioners 
have  sought  to  assess  the  London  agency 
in  respect  of  this  sum  is  twofold. 

By  one  assessment  the  commissioners 
treated  all  the  shareholders  as  persons, 
some  .of  whom  reside  in  the  United 
Kingdom,  and  some  elsewhere,  carrying 
on  a  concern  jointly  in  the  United  King- 
dom and  elsewhere ;  and  as  to  those  who 
reside  in  the  United  Kingdom  the  com- 
missioners claim  to  tax  them  in  respect  of 
their  share  of  the  entire  profits,  whether 
earned  in  the  United  Kingdom  or  else- 
where. 

By  an  alternative  assessment  the  com- 
missioners treated  the  London  branch  or 
agents  as  persons  in  the  United  Kingdom 
entrusted  with  dividends  payable  out  of 
the  funds  of  a  foreign  company,  and  as 
such,  liable  to  income  tax  in  respect  of 
all  dividends  paid  in  the  United  Kingdom, 
and  also  as  persons  liable  to  income  tax 
in  respect  of  all  profits  made  in  the 
United  Kingdom ;  but,  to  the  extent  to 
which  the  amount  paid  by  way  of  divi- 
dend consisted  of  profits  earned  in  the 
United  Kingdom,  the  commissioners  ad- 
mitted that  this  amount,  having  been 
taxed  onoe  as  profits,  was  not  farther 
liable.  In  the  result,  therefore,  the  com- 
missioners, by  this  assessment,  claim  to 
tax,  first,  all  profits  made  in  the  United 
Kingdom ;  and,  secondly,  so  much  of  the 
amount  paid  for  dividends  in  the  United 


Digitized  by 


Google 


548 


QUEEN'S  BENCH.  COMMON  FLEAS  AND  EXCHEQUER. 


[N.S. 


Gilbertton  y.  Fergvsson,  Excb. 

Kingdom  as  consists  of  profits  earned 
elsewhere. 

The  first  of  these  two  assessments 
appears  to  me  to  be  wrong  in  principle 
for  these  reasons. 

The  bank  is  a  foreign  corporation 
whose  chief  place  of  business  is  at  Con- 
stantinople, and,  as  has  already  been 
decided  by  The  Attorney-General  v.  Alex- 
ander (3),  the  London  branch  or  agency 
cannot  be  treated  as  a  person  residing  in 
the  United  Kingdom.  The  bank  itself  is 
a  corporation,  and  althoagh  a  foreign 
corporation,  its  constitution  as  such 
should  be  respected  and  recognised  by 
the  legal  tribunals  of  this  coantry.  It 
results  from  this,  that  the  shareholders, 
although  they  receive  in  the  shape  of 
dividends  that  which  is  derived  from  the 
profits  of  the  bank,  are  not  partners,  and 
cannot  be  treated  as  sach.  In  other 
words,  their  right  under  the  constitution 
of  the  corporation  is  to  a  dividend,  but 
they  have  beyond  this  no  interest  in  the 
general  funds  of  the  bank. 

With  respect  to  the  alternative  assess- 
ment, the  English  agents  are,  in  my 
opinion,  properly  assessed,  and  for  these 
reasons.  According  to  the  literal  con- 
struction of  the  statute,  the  profits  which 
have  been  earned  in  the  United  Kingdom, 
and  are  in  the  hands  of  the  English 
agents  to  be  distributed  among  the  share- 
holders in  the  United  Kingdom  by  the 
payment  of  dividends,  come  within  the 
incidence  of  both  branches  of  the  statute. 
First,  they  are  annual  profits  arising  from 
a  trade  exercised  within  the  United 
Kingdom  within  the  second  branch  of 
schedule  D,  and  are  properly  assessable  as 
such  under  section  100.  Secondly,  with 
respect  to  all  money  in  the  hands  of  the 
London  agents  applicable  to  the  payment 
of  dividends  to  the  shareholders  within 
the  United  Kingdom,  they  are  entrusted 
therewith  for  payment  to  persons  in  the 
United  Kingdom,  within  the  meaning  of 
section  10,  whether  such  money  arises 
from  profits  earned  in  England  or  else- 
where, the  language  of  the  section  being 
"entrusted  toY'  not  "transmitted  to, 
and  so  the  London  agents  are  assessable 
under  the  provisions  of  section  10,  and 
unless  there  be  good  reason  to  the  con- 
trary they  must  pay  income  tax  upon  the 


whole  amount.  If,  however,  they  can 
shew  that  they  have  already  paid  income 
tax  upon  the  amount  in  whole  or  in  part, 
they  are  entitled  to  do  so,  inasmuch  as  it 
would  be  clearly  unjust  that  they  should 
pay  twice  over.  Then  arises  the  question 
which  appears  to  me  to  give  rise  to  the 
entire  difficulty  in  the  case.  In  respect 
of  what  portion  have  they  paid  twice 
over,  or  have  they  so  paid  in  respect  of 
the  whole  P  Now  it  is  quite  clear  that 
the  dividends  which  are  payable  alike  to 
all  the  shareholders,  whether  resident 
within  the  United  Kingdom  or  not,  may, 
and  probably  do,  accrue,  from  profits 
earned  within  the  United  Kingdom,  and 
also  from  profits  earned  without  the  United 
Kingdom;  and  this  is  not  in  any  way 
disturbed  or  affected  by  the  fact  that  the 
directors  choose  to  pay  such  dividends 
oat  of  any  particular  moneys  as  moneys 
earned  in  Constantinople,  Paris  or  London. 
Henoe  the  London  agents  by  paying  tax 
upon  the  profits  made  in  the  United 
Kingdom  are  entitled  to  have  the  tax 
payable  upon  the  dividends  reduced  only 
in  respect  of  so  much  of  those  dividends 
as  arose  from  profits  earned  in  the  United 
Kingdom. 

If  all  the  money  applicable  to  dividends 
paid  within  the  United  Kingdom  was  in 
any  year  earned  within  the  United  King- 
dom only,  then  the  profits  earned  within 
the  United  Kingdom  would  represent  in 
all  respects  the  same  sum,  and  the  agents 
having  paid  upon  it  as  profits,  ought  not 
to  pay  upon  it  again  as  money  entrusted 
to  them  to  pay  dividends.  If,  however,  a 
portion  only  was  earned  within  the  United 
Kingdom,  then  they  can  claim  to  deduct 
in  respect  of  that  portion  only ;  otherwise 
no  income  tax  would  be  paid  npon  that 
portion  of  the  money  entrusted  to  the 
agents  for  payment  of  dividends  which 
was  earned  abroad. 

In  the  result  the  first  assessment  cannot 
be  supported.  The  second  is  correct,  but 
the  bank,  by  a  proper  return,  may  escape 
its  effect  to  the  extent  I  have  indicated. 

Under  these  circumstances  I  think 
there  should  be  no  order  as  to  costs. 

Kelly,  C.B. — I  am  of  opinion  that  the 
appellants  are  entitled  to  the  judgment  of 
the  Court,  on  the  ground  that  the  assess* 
ment  made  and  sought  to  be  enforced  by 
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the  Crown  upon  the  bank  is  a  claim,  at 
once,  to  income  tax  on  the  year's  profits 
of  a  body  of  traders,  and  then  to  inoome 
tax  again  upon  their  year's  income;  in 
which  the  fact  is  lost  sight  of  by  the 
Crown,  that  the  profits  of  a  trader  con- 
stitute his  income,  and  are,  in  met,  his 
income,  and  that  profits  and  income  are 
one  and  the  same  thing;  and  that  the 
assessment  by  the  Crown  apon  the  bank, 
in  this  case,  is  as  if  a  banker,  or  merchant, 
or  shopkeeper,  who  had  earned  1,0002. 
as  profits  in  a  given  year  by  his  trade, 
and  which  in  fact  constituted  his  whole 
and  sole  income  and  means  of  subsistence, 
were  to  be  made  to  pay  the  inoome  tax, 
first,  upon  the  1,0002.,  the  profits  earned 
within  tiie  year,  and  then,  over  again, 
upon  the  same  1,0002.,  as  his  income, 
when  he  should  proceed  to  appropriate 
and  expend  it  in  the  maintenance  of  his 
family;  which,  simply  stated,  would  be 
to  make  a  trader  who  made  1,0002.  a  year, 
and  had  no  other  income,  to  pay  the  in- 
come tax  upon  it  twice  over,  and  so,  in 
the  year  in  question,  to  pay  fourpence  in 
the  pound,  instead  of  twopence  for  in- 
come tax. 

This  was  attempted  by  the  Crown,  for 
the  first  time,  in  1874-75 ;  the  true 
principle  having  been  acted  upon,  alike 
by  the  Crown  and  the  bank,  from  1863 
until  the  year  1874-75,  of  assessing  to  the 
inoome  tax  for  the  profits  earned  in  Eng- 
land, but  once,  and  once  only ;  and  when 
the  amount  so  earned  was  insufficient  to 
meet  the  payment  of  the  coupons,  which 
constituted  the  dividends  for  the  year  in 
question,  it  was  necessary  to  require  a 
farther  sura  to  be  entrusted  to  the  agency 
from  abroad,  and  application  for  it  was 
made,  and  it  was  remitted  from  Constan- 
tinople accordingly,  and  so  entrusted  to 
the  agency,  within  the  statute;  and  of 
this  sum  a  return  was  made,  and  income 
tax  paid  upon  it  under  section  10  of  the 
Act.  No  claim  was  made,  as  now,  to  tax 
the  bank  in  respect  of  the  act  of  payment 
of  the  coupons,  nor  (except  in  Alexander's 
Case  (3)  hereafter  noticed)  to  tax  any  other 
sum  than  the  amount  of  the  earnings  in 
England,  and  the  amount  entrusted,  if 
any,  and  remitted  from  Constantinople, 
under  the  statute. 

The  real  facts  of  the  case,  when  oor- 
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rectly  stated,  and  attentively  considered, 
together  with  the  legislative  provisions 
alone  applicable  to  the  questions  which 
are  raised,  will  be  found  to  demonstrate 
these  propositions;  especially  when  the 
case  can  be  presented,  or  illustrated,  in  a 
form  divested  of  intricate  arithmetical 
calculations  and  unmanageable  figures. 

But  first,  as  to  the  facte,  as  they  appear 
in  the  printed  case.  The  Ottoman  Bank 
is  a  large  body  of  shareholders  (whether 
corporate  or  not  is  immaterial)  carrying 
on  its  business  at  Constantinople,  in 
Paris,  and  in  London.  One  portion  of 
its  shareholders  reside  in  Turkey,  another 
in  France,  and  another  in  England.  The 
shares,  which  are  of  202.  each,  may  be 
stated  to  be  500,000  in  number.  The 
accounts  of  the  bank  are  taken  at  the  end 
of  December  in  each  year,  and  the 
amount  of  dividends  to  be  paid  in  the 
shape  of  coupons  is  ascertained  by  the 
5th  of  April  in  the  following  year ;  and 
the  assessment  to  the  income  tax  in  rela- 
tion to  the  year  in  question,  1874-75,  is 
made  when  these  figures  are  ascertained, 
after  the  5th  of  April  in  the  year  1875. 
The  accounts  of  the  bank  having  been 
taken  at  the  end  of  December  in  each 
year,  and  the  profits  made  in  each  of  the 
three  countries  being  ascertained,  a  divi- 
dend is  declared,  which,  after  certain  de- 
ductions, is  paid  to  the  shareholders  in 
the  three  countries  upon  the  presentation 
of  conpona,  whioh  coupons  are  annexed 
to  the  shares,  and  are  therefore  in  the 
hands  of  the  shareholders.  No  payment 
of  money  actually  takes  place,  except 
upon  the  presentation  of  the  coupons, 
but  the  amount  of  the  dividend  declared 
is  published  in  the  three  countries,  and 
this  amount  determines  the  value  of 
each  coupon.  The  coupons,  which  are 
payable  half-yearly,  that  is,  two  coupons 
for  each  year,  are  annexed  to  each  share, 
and  they  are  made  payable  at  the  offices 
of  the  bank  in  the  three  cities  of  Con- 
stantinople, Paris  and  London. 

In  the  year  in  question,  1874-75,  the 
amount  of  profits  actually  earned  in  Eng- 
land was  145,5392.  0«.  2d.  The  sum,  in 
respect  of  which,  under  the  regulations 
and  practice  of  the  commissioners,  the 
bank  was  assessed,  and  being  the  average 
of  the  profits  earned  during  the  next  prc- 
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ceding  three  years,  was  81,4771.  14*.  Ad. 
The  amoant  paid  upon  the  presentation 
of  coupons,  and  treated  as  paid  for  divi- 
dends to  which  English  shareholders 
were  entitled,  was  98,3222.  10*.  And 
these  sums  were  returned  to  the  commis- 
sioners by  the  bank,  or  their  representa- 
tives here,  and  were,  in  my  opinion,  all 
that  they  were  called  upon  to  return  as 
material  to  the  case,  or  that,  in  fact,  it 
was  possible  for  them  to  return.  The 
bank  have,  however,  at  my  instance, 
through  their  solicitors,  furnished  certain 
further  information,  which  has  also  been 
laid  before  the  commissioners,  and  is 
strictly  correct ;  and  we  now  know  that 
the  entire  aggregate  of  profits  made  in 
the  three  countries  during  the  year  in 
question  was  848,1252.  12*.  7d.  It  fol- 
lows, therefore,  that  the  sum  already  spe- 
cified having  been  earned  in  England, 
702,5862.  lis.  5d.  was  earned  abroad, 
that  is  at  Constantinople  and  in  Paris 
together.  The  dividend  declared  and 
paid  upon  the  year  1874-75  was,  I 
believe,  12.  14*.  6(2.,  or  17*.  3d.  payable 
in  each  of  the  two  half-years,  in  January 
and  in  July.  I  do  not  see  the  materiality 
of  these  figures,  but  they  are  now  before 
the  Court. 

The  provisions  of  the  Acts  of  Parlia- 
ment applicable  to  the  case  are,  first,  the 
second  clause  in  schedule  D  of  the  16  & 
17  Vict.  c.  34.  s.  2,  which  imposes  the 
income  tax  upon  the  annual  profits  or 

Es  arising  or  accruing  to  any  person 
corporate  body)  although  not  resi- 
in  the  United  Kingdom,  on  any 
trade  exercised  within  the  United  King- 
dom. And,  under  this  provision,  the  bank 
have  been  assessed  upon  the  sum  of 
81,4772.  14s.  4d.,  which  the  commis- 
sioners themselves  have  substituted,  as 
the  average  of  the  next  preceding  three 
years,  for  the  sum  actually  earned  of 
145,5392.  0*.  2d.;  and  this  assessment 
has  been  acquiesced  in  and  paid  by  the 
bank  to  the  Crown.  And,  as  the  sum  of 
98,3222.  10*.  was  the  amount  paid  to  the 
holders  of  coupons  upon  their  presenta- 
tion, that  sum  has  been  also  returned 
And,  inasmuch  as  the  amount  of  profits 
earned  in  England,  and  in  the  hands  of 
the  bank  here,  was  sufficient  to  meet  and 
to  pay  this  sum,  no  further  sum  has  been 


required  to  be  supplied,  or  was  supplied, 
from  Constantinople,  and  so  "  entrusted" 
to  the  bank  here  under  the  16  &  17  Vict, 
o.  34.  s.  10,  and  I  am  of  opinion  that 
therefore  the  liability  of  the  bank  to  in- 
come tax  is  at  an  end. 

Some  complexity  is  occasioned  by  its 
being  made  to  appear  that  98,3222.  10f. 
has  been  provided  for  by  the  smaller  sum 
of  81,4772. 14*.  4d. ;  but  this  arises  from 
the  mode  of  assessment  of  the  profits 
adopted  by  the  commissioners  themselves, 
and  that  sum  of  98,3222. 10*.  has  in  fact 
been  paid  out  of  the  profits  actually  earned, 
and  on  which  the  tax  has,  according  to 
that  assessment,  been  duly  paid,  ami  I 
am  not  aware  that  any  question  was 
raised  on  this  point  during  the  argu- 
ment. 

Reference  has  been  made  to  section  100 
of  5  &  6  Vict.  o.  35 ;  but  it  must  be  remem- 
bered throughout  this  case,  that  this  is  not 
an  assessment  of  the  shareholders  resident 
in  England  upon  the  amount  of  their  re- 
spective incomes  as  shareholders  in  the 
bank,  but  is  an  assessment  upon  the  bank 
.  itself,  in  respect  of  the  specific  sum  of 
81,4772.  14*.  4(2.,  assumed  by  the  Crown 
to  be  the  amount  of  the  profits  earned  in 
England;  and  upon  what  ground,  that 
amount  of  profits  having  been  assessed 
to  and  paid  the  income  tax,  a  new  and 
additional  assessment  can  be  made  upon 
the  98,3222. 10*.,  to  the  payment  of  which 
the  profits  of  the  year  have  been  applied, 
I  am  at  a  loss  to  understand ;  this,  as  al- 
ready observed,  being  an  aasessment  to 
the  income  tax,  not  upon  profits,  nor 
upon  the  income  derived  from  the  profits, 
but  upon  the  mere  act  of  payment  of  the 
income  to  those  who  are  entitled  to  it. 

Then,  it  is  said  that  this  money, 
81,4772.  14*.  4(2.,  is  money  "entrusted" 
to  the  bank,  under  the  16  &  17  Vict,  c 
34.  s.  10.  But,  in  the  first  place,  it 
must  be  remembered,  that  the  amount  of 
profits  earned  in  England  is  not,  in  fact, 
a  large  specific  sum,  which  might  consist 
of  bank  notes,  or  of  gold  lying  upon  a 
table,  bnt  is  the  result  of  almost  innu- 
merable operations,  by  which  very  small, 
as  well  as  large  sums,  are  realised  as 
profits  during  an  entire  year,  from  12.  to 
1,0002.  and  upwards;  realised  day  by 
day,  and  hour  by  hour,  in  the  bank.  And 
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if  it  could  be  said  that  each  and  every  of 
these  sums  is  money  "  entrusted  "  to  the 
bank,  under  the  Act  referred  to,  the 
same  might  be  said  of  every  sum  of  any 
and  every  amount  which  comes  into  the 
hands  of  the  bank  in  the  course  of  the 
year,  and  which  sums,  great  and  small, 
are  applied  to  all  imaginable  purposes, 
such  as  the  payment  of  clerks  and  ser- 
vants, the  payment  of  the  rent  of  offices, 
the  insurance  of  their  property,  and  all 
other  purposes  incidental  to  the  business 
of  a  bank.  How  can  a  sum  of  50Z.  which 
has  come  into  the  hands  of  the  bank  in 
London,  in  the  ordinary  course  of  their 
dealings,  and  which  is  applied  in  the  pay- 
ment to  one  of  their  clerks  of  a  half-year's 
salary  (which  is  as  mnch  "  entrusted  "  to 
the  bank  as  the  sums  daily  arising  to 
them  from  profits  upon,  their  transac- 
tions), be  seriously  argued  to  be  money 
"  entrusted  "  to  them  under,  and  accord- 
ing to,  the  provisions  of  this  section  10 
of  the  Act  of  Parliament  P  I  know  of 
no  other  form  in  which  the  proposition 
contended  for,  on  the  part  of  the  Crown, 
can  be  stated,  than  to  insist  that,  upon  a 
true  construction  of  the  Act  of  Parlia- 
ment, the  snm  earned  as  profits  within 
the  year,  and  applied  to  the  payment  of 
dividends,  is  impressed  with  a  double 
character,  and  may  be  assessed  to  the  in- 
come tax,  first,  as  profits  earned  in  Eng- 
land, and  next,  as  money  "  entrusted  "  to 
the  bank  under  the  statute.  I  can  only 
repeat  that,  in  my  view  of  the  case,  if  this 
be  so,  every  shilling  that  they  receive  in 
England,  and  at  whatever  time,  and  for 
whatever  purpose,  or  to  whatever  pur- 
poses it  may  be  applied,  is  "  entrusted  " 
to  the  agency  in  London  by  the  bank 
itself,  and  within  the  meaning  of  the 
statute.  The  Attorney-General,  in  his  in- 
genious argument  suggested,  and  indeed 
contended,  that  the  profits  received  by  a 
shareholder,  and  constituting  the  whole 
or  a  part  of  his  income,  are  liable  to  as- 
sessment, whether  such  profits  were 
earned  in  England  or  abroad.  And  it  is 
certainly  in  one  sense  true ;  not  that  any 
Act  of  Parliament  makes  the  profits 
earned  by  this  bank  abroad  liable  to  as- 
sessment to  the  income  tax,  the  contrary 
having  been  decided  by  this  Court  in  the 
case  of  The  Attorney-General  v.  Alez- 
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under  (8)  so  often  referred  to ;  but  there 
can  be  no  doubt  that  every  dividend  upon 
every  share  in  the  bank!,  to  which  the 
shareholder  is  entitled,  consists  of  profits 
earned  abroad,  as  well  as  profits  earned 
in  England ;  and  if  this  were  an  assess- 
ment upon  a  shareholder,  npon  his  income 
derived  from  his  shares  in  the  bank,  he 
would,  no  doubt,  be  liable  to  the  assess- 
ment, and  in  that  sense  would  be  liable 
to  the  tax,  as  well  upon  the  profits 
earned  abroad  as  upon  the  profits  earned 
in  England,  of  which  his  dividend  should 
be  composed.  But  the  Government  of 
this  country  has  thought  fit,  by  means  of 
legislation  convenient  and  advantageous 
to  itself,  to  abstain  from  taxation,  in  re- 
spect of  the  income  tax,  of  shareholders 
in  a  foreign  bank  resident  in  this  country, 
by  a  direct  assessment  made  upon  the 
shareholders  themselves,  and  has  substi- 
tuted a  liability  to  the  income  tax  upon 
any  agents  or  representatives  of  a  foreign 
bank  here  who  are  "entrusted"  under 
the  provision  of  section  10,  so  often  re- 
ferred to,  with  the  money  of  the  bank, 
for  the  purpose  of  paying  the  dividend, 
in  respect  of  which  shareholders  resident 
in  England  would  themselves  have  been 
liable  to  assessment.  We  have,  there- 
fore, to  consider  whether,  where  the 
amount  of  profits  earned  by  a  foreign 
bank  in  England,  within  a  year,  has 
been  assessed  to,  and  has  paid  the  income 
tax,  and  that  same  sum  of  money  has 
been  found  sufficient  to  pay  the  dividends 
(or  the  coupons  supposed  to  represent 
the  dividends)  to  whioh  English  share- 
holders are  entitled,  that  same  sum  of 
money  is  liable  to  be  assessed,  and  to  pay 
the  income  tax  over  again,  upon  its  ap- 
plication to  the  payment  of  the  dividends 
(or  the  coupons  assumed  to  represent  the 
dividends)  of  the  English  shareholders, 
on  the  ground  that  it  is  entrusted  to  the 
agency  here,  under  the  statute  of  the 
16  &  17  Vict.  c.  34.  For  this  there  is 
no  warrant  in  any  of  the  statutes.  As 
profits  earned  in  England,  the  amount 
has  already  been  assessed,  and  the  income 
tax  paid  to  the  Crown,  and  no  money 
whatever  has  been  entrusted  to  the 
agency  under  the  statute  16  &  17  Vict, 
c.  34.  • 

The  two  provisions  applicable  to  this 


Digitized  by 


Google 


652 


queen's  bench,  common  pleas  and  exchequer. 


[N.S. 


Gilbert**  v.  Fenpuaon,  Exch. 
case,  and  under  which  alone  the  bank  can 
be  assessed  to  the  income  tax,  are,  first, 
the  clauses  in  schedule  D  to  which  refer- 
ence has  already  been  made,  and  then, 
where  it  is  brought  into  operation,  the 
16th  &  17th  Vict.  o.  34  b.  10.  The  effect 
of  that  statute,  which  is  most  useful  and 
beneficial  to  the  Government  here,  is 
simply  this ;  that  where,  in  order  to  satisfy 
the  claims  to  an  income  consisting  of 
dividends  upon  the  shares  or  stock  of  a 
foreign  corporation,  it  is  necessary,  there, 
instead  of  remittances  by  the  corporation 
abroad  to  the  shareholders  in  this  country, 
and  an  assessment  to  the  income  tax  upon 
such  shareholders,  the  foreign  corporation 
may  remit  the  aggregate  amount  of  the  di- 
vidends to  which  such  shareholders  would 
be  entitled,  to  an  agency  or  a  branch  bank 
in  this  country,  and  assess  them  to  the 
amount  so  remitted,  leaving  it  to  them 
to  pay  the  English  shareholders,  deduct- 
ing the  amount  of  the  inoome  tax  which 
shall  have  been  paid  by  the  branch  bank 
or  agents  to  the  Grown,  and  this  is  called 
an  "  entrusting "  by  the  bank  to  the 
agency  here  of  the  amount  so  remitted. 
And  in  every  year,  from  the  year  1863 
when  the  bank  was  established,  to  1874-5, 
the  amount  of  profits  earned  in  England 
has  been  found  insufficient  to  pay  the 
amount  of  dividends  which  had  already 
before  the  5th  of  April  been  paid  by  the 
agency  to  the  English  shareholders,  upon 
the  presentation  of  their  coupons,  the 
amount  deficient  has  been  required  from 
the  bank  abroad,  and  has  been  remitted 
from  Constantinople  and  so  entrusted 
to  the  agency  within  the  statute,  and 
the  income  tax  has  been  paid  upon  it 
by  the  branch  bank  or  agency  here  in 
strict  accordance  with  the  provisions 
of  this  Act.  Both  statutes  have,  there- 
fore, been  complied  with  from  1863 
to  the  year  in  question,  1874-5,  the  pro- 
visions of  the  Act  in  schedule  D,  and 
the  provisions  of  the  16th  &  17th 
Vict.  c.  34.  s.  10  to  the  amount  required 
and  remitted  from  abroad.  In  the  year 
in  question,  1874-5,  the  sum  earned  as 

Profits  by  the  bank  in  England  being 
45,5392.  0s.  2d.  (for  which  the  commis- 
sioners have  substituted  81,4772. 14*.  4d.) 
and  actually  in  hand  and  more  than 
sufficient  to  pay  the  98,3222.  10s.,  the 


dividends  due  to  and  claimed  by  the 
English  shareholders  upon  their  cou- 
pons, no  money  whatsoever  has  been 
required  to  be  remitted  or  has  been  re- 
mitted from  abroad;  and  so  there  is  no 
other  sum  in  existence,  upon  the  facts  of 
the  case,  upon  which  the  bank  could  have 
been  or  can  be  assessed  to  the  income 
tax.  And  I  in  vain  called  upon  the  learned 
counsel  for  the  commissioners  to  point 
out  what  enactment,  in  any  Act  of  Par- 
liament, authorised  or  empowered  the 
commissioners  to  assess  the  Ottoman 
Bank  upon  any  other  than  these  specified 
sums  in  respect  of  which  they  have  been 
assessed  and  have  paid  the  tax. 

In  like  manner,  I  called  upon  the 
learned  counsel  for  the  commissi  oners  to 
point  out  and  specify  what  returns  the 
bank  could  be  called  upon  to  make  which 
they  have  not  made,  and  which  it  was 
possible  for  them  to  make.  They  have 
returned  the  amount  of  profits  earned  in 
England,  and  the  amount  which  they 
have  been  called  upon  to  pay,  and  have 
paid  upon  the  presentation  of  the  cou- 
pons representing  or  assumed  to  repre- 
sent the  dividends  of  the  English  share- 
holders. They  have,  indeed,  added  the 
amount  earned  by  the  bank  at  Constan- 
tinople, and  in  Paris,  though,  as  already 
observed,  I  do  not  see  what  bearing  that 
amount  has  upon  any  question  in  thin 
appeal.  It  is  clear  upon  these  facts  that 
the  Ottoman  Bank  has  been  assessed  to 
and  has  paid  the  income  tax  upon  the 
whole  of  that  portion  of  its  profits  which 
has  been  earned  in  England;  and,  as 
decided  in  this  Court,  in  the  case  of  The 
Attorney-General  v.  Alexander  (3),  the 
bank  is  not  liable  to  assessment  upon 
any  portion  of  the  profits  earned  abroad. 
It  has,  therefore,  satisfied  the  provi- 
sions of  the  Act  in  schedule  D,  and 
in  the  year  in  question,  unlike  what 
was  found  to  be  necessary  in  former 
years,  they  have  not  needed  to  require 
the  aid  of  the  establishment  at  Constan- 
tinople or  in  Paris  to  meet  the  dividends 
which  they  have  been  called  upon  to  pay, 
and  have  paid,  to  the  English  share- 
holders, and  so  have  not  brought  the 
16th  &  17th  Vict,  into  operation  at  all. 

In  order  to  avoid  the  intricate  calcula- 
tions which  have  been  resorted  to  by  the 
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learned  counsel  for  the  commissioners, 
and  the  large  figures  so  inconvenient  to 
deal  with,  which  appear  in  the  real  state- 
ment of  the  case,  I  would  suggest  a 
more  convenient  form  in  which  every 
question  in  the  case  may  be  dealt  with. 
Suppose  the  bank  to  consist  of  500,000 
shareholders,  each  possessing  a  single 
share,  and  to  have  made  in  the  year  in 
question,  in  the  three  countries,  a  profit 
of  500,000/.;  100,000/.  in  England  and 
400,000/.  abroad,  of  which  200,000/. 
have  been  made  in  Constantinople,  and 
200,000/.  in  Paris.    Suppose  the  English 
shareholders  to  be  entitled  altogether  to 
dividends,  to  be  paid  to  them  upon  the 
presentation  of  coupons,  to  amount  to 
100,000/.,  the  Paris  shareholders,  in  like 
manner,  to  200,000/.  and  the  Constan- 
tinople shareholders  to  the  remaining 
200,000/.    The    bank   has,  therefore, 
500,000/.  of  profits  in  its  hands,  of  which 
100,000/.,  which  has  been  earned  in  Eng. 
land,  is  in  the  hands  of  the  agency  in 
England  and  the  remaining  200,000/.  and 
200,000/.  at  Constantinople  and  in  Paris 
respectively.    In  respect  of  what  sum  or 
sums  of  money  is  the  bank  liable,  under 
the  two  statutes  referred  to,  to  be  assessed 
to  the  income  tax  ?  100,000/.  having  been 
earned  in  England,  they  are  to  be  assessed 
to  the  income  tax  upon  that  sum.  Upon 
the 400,000/.  earned  abroad  they  are  liable 
to  no  assessment  whatsoever.  If  with  the 
100,000/.  in  their  hands  in  England  they 
pay  the  dividends  or  coupons  to  the  ' 
English  shareholders,  the  amount  of  the 
100,000/.  to  which  the  shareholders  are 
entitled,  deducting  the  income  tax,  and 
they  pay  to  the  shareholders  at  Paris  the 
200,000/.,  and  to  the  shareholders  at 
Constantinople  the  remaining  200,000Z., 
without  deduction,  they  have  thus  dis- 
posed of  the  whole  of  the  500,000/.,  the 
entire  aggregate  of  their  year's  profit,  and 
by  virtue  of  what  provision  in  any  Act  of 
Parliament  can  the  bank  be  assessed  in 
respect  of  any  other  sum  whatever  ?  The 
case  may  be .  put  in  every  variety  of 
forms,  and  upon  every  variety  of  possible 
facts  that  can  be  supposed,  and  the  result 
will  be  found,  that  unless  a  trader  or  a 
body  of  traders,  like  the  Ottoman  Bank, 
can  be  made  to  pay  income  tax,  first  upon 
the  profits  of  their  trade,  and  afterwards 
Vox-  49.— Q.B.,  CP.,  &  Exch. 


upon  the  incomes  of  their  shareholders, 
which  incomes  are  derived  from  their 
profits,  and  are,  in  fact,  their  profits,  upon 
the  division  of  such  profits  among  those 
who  are  entitled  to  them,  and  which 
shares  of  the  aggregate  profits  to  which 
they  are  entitled  constitute,  and  are  in 
fact  their  incomes,  no  assessment  can 
be  made  under  any  imaginable  state  of 
things  that  can  be  suggested  beyond  a 
single  assessment  upon  the  profits  which 
the  trader  has  earned. 

Suppose  from  some  political  disturb- 
ances in  Turkey  or  France,  or  from  any 
other  cause,  the  whole  profits  of  500,000/. 
to  have  been  earned  in  England,  and 
the  whole  of  the  shareholders  in  the  bank 
to  have  quitted  the  Continent  or  to  be  resi- 
dent in  England,  the  bank  is  assessed 
upon  the  amount  of  profits  and  pays  the 
income  tax  of  2d.  in  the  pound  upon 
500,000/.  The  sum  is  then  divided 
among  the  shareholders,  and  in  fact  con- 
stitutes their  incomes.  If,  as  I  hold  to 
be  the  law,  profits,  and,  as  is  the  fact, 
income  consisting  of  these  profits,  are  one 
and  the  same  thing,  the  trader  can  be 
taxed  bnt  once  upon  the  sum  thus  earned 
and  being  his  year's  income. 

But,  before  proceeding  further,  to  put 
the  question  in  the  clearest  and  simplest 
form — suppose  a  firm  of  bankers  consist- 
ing of  two  partners  had  earned  profits  in 
their  business  to  the  amount  of  10,000/. 
within  the  year,  and  which  profits  in  their 
business  were  their  only  incomes  or 
sources  of  subsistence,  and  they  return 
as  the  amount  of  their  year's  profits  or 
incomes  this  sum  of  10,000/.,  and  are 
assessed  to  the  income  tax  upon  that 
amount  and  pay  the  tax  accordingly,  and 
they  then  proceed  to  divide  the  money, 
each  party  taking  5,000/.  of  it  and  ex- 
pending it  in  the  course  of  the  year  upon 
the  maintenance  of  himself  and  his 
family,  could  these  two  individuals  be 
assessed  over  again,  each  to  the  sum  of 
5,000/.,  upon  their  having  divided  it  be- 
tween them,  and  proceeding  to  appro- 
priate and  expend  it  ?  For  if  so,  if  the 
income  tax  were,  as  in  1875,  2c/.  in  the 
pound,  they  would  have  to  pay  to  the 
Crown,  not  2d.  but  4c/.  in  the  pound  upon 
their  income,  and  this  additional  tax 
would  in  reality  be  imposed,  not  upon 
4B 
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the  year's  income  derived  from  the  profits 
of  a  trade,  but  upon  the  mere  act  of 
receiving  and  appropriating  such  profits, 
quod  ahsurdum  est. 

Suppose,  next,  as  the  case  first  put, 
and  which,  except  as  to  the  amount  of 
the  figures,  is  identical  with  the  case  now 
before  the  Court,  the  case  of  the  bank 
possessing  500,0002.  which  has  been 
earned  for  profits,  of  which  100,0002. 
having  been  earned  in  England  is  in 
England,  and,  the  shareholders  in  Eng- 
land being  entitled  to  100,0002.  in  respect 
of  dividends  or  coupons,  the  100,0002. 
in  their  hands  and  on  the  spot  is  paid 
to  the  English  shareholders,  and  the 
200,0002.  in  Paris  to  the  shareholders  in 
Paris,  and  the  remaining  200,0002.  to  the 
Turkish  shareholders  in  Constantinople; 
can  it  be  contended  that  the  bank  is 
liable  to  pay  the  income  tax  upon  either 
of  these  two  latter  sums  of  200,0002.  ? 

In  such  a  case  the  Ottoman  Bank  would 
have  in  its  hands  500,0002.,  the  aggregate 
amount  of  its  profits  in  three  countries 
within  the  year.  Of  this,  100,0002.  having 
been  earned,  in  England,  would  be  here, 
in  London,  and  200,0002.  having  been 
earned  in  Paris,  would  be  in  Paris,  and 
the  remaining  200,0002.  having  been 
earned  in  Turkey,  would  be  at  Constan- 
tinople. The  bank  would  accordingly 
pay  the  100,0002.  which  they  have  here 
to  the  English  shareholders  who  are  here, 
the  200,0002.  which  they  have  at  Paris 
they  would  pay  to  the  shareholders  in 
Paris,  and  the  200,0002.  which  they  have 
at  Constantinople  would  be  paid  to  the 
Turkish  shareholders  at  Constantinople. 
Is  it  possible  seriously  to  contend  that 
any  law  or  statute  in  England  would  com- 
pel the  bank  to  divide  100,0002.  which 
they  have  here  into  five  parts,  and  remit 
two  fifth  parts  to  Paris,  and  two  fifth  parts 
to  Constantinople,  and  also  to  divide  the 
200,0002.  which  they  have  in  Paris  into 
five  parts,  and  remit  one  fifth  part  to 
England,  and  two  fifth  parts  to  Constan- 
tinople ;  and  again  to  divide  the  200,0002. 
at  Constantinople  into  five  parts,  and 
remit  one  fifth  part  to  London,  and  two 
fifths  to  Paris,  and  retain  the  remaining 
two  fifth  parts  at  Constantinople,  instead 
of  paying  the  100,0002.  which  they  have 
in  England  to  the  shareholders  there,  and 


the  200,0002.  which  they  have  in  Paris 
and  the  200,0002.  at  Constantinople,  to 
their  shareholders  in  those  two  cities  re- 
spectively. Yet  this  is  the  course  which 
they  would  be  bound  to  adopt  if  the  cal- 
culation and  application  of  those  different 
sums  suggested  in  the  arguments  for  the 
Crown  were  to  be  practically  adopted. 

As  to  the  claim  to  have  certain  other 
returns  made,  as  we  have  already  before 
us  the  several  sums  before  referred  to, 
which  are  all  that  are  known  or  can  be 
known  to  the  Ottoman  Bank  or  its  agents 
in  England  or  elsewhere,  there  remains 
but  the  number  of  shareholders  and  the 
precise  amount  of  the  dividends  to  which 
they  are  entitled,  that  can  be  suggested 
on  the  part  of  the  Crown.  As  to  the 
shareholders,  I  have  already  pointed  out 
that  the  number  is  unknown  and  on  as- 
certainable. No  register  is  kept,  and  their 
number,  the  shares  being  transferable  by 
delivery  from  hand  to  hand,  may,  as  already 
observed,  vary  from  day  to  day  and  hour 
to  hour.  And  as  to  the  amonnt  of  divi- 
dends to  which  the  English  shareholders 
or  any  others  may  be  entitled,  inasmuch 
as  the  coupons  are  also  transferable  by 
delivery  and  may  pass  from  hand  to  hand 
at  any  moment,  and  in  either  of  the 
three  countries,  it  is  only  upon  their 
being  presented  and  paid  that  the  bank 
or  then-  agents  can  know  or  ascertain 
their  amount  as  presented  in  each  of  the 
three  Cities,  and  even  then  they  know 
not  to  whom  they  belong.  The  practice 
adopted  by  the  bank,  and,  indeed,  forced 
upon  them  by  the  commissioners,  is  to  take 
the  amount  of  the  coupons  paid  by  the 
agency  in  England  to  be  the  amount  of 
the  dividends  to  which  the  English  share- 
holders are  entitled ;  but  it  is  obvious 
that  as  many  of  these  coupons  may  have 
been  brought  or  remitted  to  England  by 
fo-eign  shareholders  to  whom  they  be- 
longed, a  considerable  sum  may  have 
been  paid,  within  any  given  year,  to 
persons  not  English  shareholders,  and 
who,  therefore,  are  not  liable  to  income 
tax. 

The  ingenious  suggestion  and  calcula- 
tion of  the  Attorney-General,  to  the  effect 
that  the  English  shareholders  are  liable 
to  pay  the  tax  upon  profits  made  abroad, 
as  constituting  a  portion  of  their  divi- 
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(lends,  really  comes  to  this :  —  Every 
single  dividend  npon  every  share  (I  be- 
lieve in  the  year  in  question  amounting 
to  12. 14*.  6(2.),  and  payable  at  the  two 
periods  of  January  and  July  in  each 
jear,  is  really  composed  of  profits  earned 
in  the  three  countries ;  and  if  the  Eng- 
lish shareholders  were  assessed  on  their 
respective  incomes  here,  no  doubt  they 
would  be  liable  to  the  income  tax,  where- 
ever  the  different  portions  of  the  amounts 
had  been  earned.  Bat  the  assessment 
here  is  on  the  bank,  and  the  bank  is 
liable  only  to  the  income  tax  upon  the 
profits  earned  in  England,  and  upon  the 
money  remitted  to  them  from  abroad  for 
the  payment  of  their  dividends  to  the 
English  shareholders,  under  16  &  17 
Vict.  c.  34.  s.  10,  and  to  no  other  assess- 
ment whatsoever. 

By  adopting  the  convenient  figures  which 
I  have  suggested,  of  500,0002.  of  profit 
and  500,000  shareholders,  every  pos- 
sible case  which  can  occur  may  be  tested 
upon  the  true  principle  of  assessment, 
whether  by  supposing  the  whole  of  the 
profits  earned  in  England  and  the  whole 
of  the  shareholders  to  be  resident  in 
England,  or  the  whole  of  the  profits 
made  abroad  and  the  whole  of  the  share- 
holders resident  abroad  ;  or  a  portion  of 
the  profits  earned  in  England  and  the 
remaining  portions  abroad.  And,  in  each 
and  every  case,  by  the  application  of  the 
English  statutes,  the  extent  and  amount 
of  the  assessments  to  income  tax  upon 
a  bank  may  be  ascertained.  But  finally, 
to  take  the  real  sums  appearing  upon 
the  case,  however  inconvenient  may  be 
the  figures  to  be  dealt  with,  the  sum 
earned  in  England  in  the  year  in  ques- 
tion is  145,5392.  0*.  2d.  But  for  this 
must  be  substituted,  as  required  by  the 
commissioners  upon  the  three  years'  ave- 
rage principle,  81,4772.  14*.  Ad.  Upon 
this  the  income  tax  of  twopence  in  the 
pound  is  6782.  19*.  7d.,  and  this  sum  has 
been  assessed  upon  the  appellants  and  paid 
by  them  to  the  Crown.  The  sum  paid  to 
the  English  shareholders,  or  such  as  are 
assumed  to  be  English  shareholders,  upon 
the  coupons  presented  to  the  bank  in  the 
year  in  question,  is  98,3222.  10*.  But 
this  sum  has  been  paid  out  of  the  profits 
actually  earned  in  England,  and  upon 
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which  the  income  tax  has  been  assessed 
and  paid,  though  claimed  by  the  com- 
missioners upon  the  minor  amount  only 
of  81,4772.  14*.  Ad.    Unless,  therefore, 
contrary  to  the  practice  adopted  and 
acted  upon  from  the  year  1863  until  the 
year  in  question,  1874-5,  the  Crown  is 
now  entitled  to  claim  income  tax  at  once 
upon  profits  earned,  and  upon  the  income 
consisting  of  snch  profits ;  in  other  words, 
unless  traders  in  England  are  liable  to 
the  income  tax  upon  the  profits  which 
they  earned  within  the  year,  and  again, 
upon  the  income  which,  in  fact,  is  or  are 
the  profits  thus  earned,  the  trader  pos- 
sessing no  other  income,  it  is  impossible, 
for  the  reason  assigned,  for  the  Crown  to 
maintain  its  claim  to  income  tax  upon 
the  145,5392.  0*.  2d.,  or,  as  substituted 
for  it  by  the  commissioners,  upon  81,4772. 
14*.  4c2.,  and  also  upon  the  sum  of  98,3222. 
10*.,  which  constitutes  the  incomes  of  the 
whole  body  of  English  shareholders,  and 
which  are  paid  to  them  as  representing 
their  shares  of  the  whole  profits  of  the 
bank,  or  the  proportion  to  which  they 
are  entitled  of  the  sum  of  848,1252.  12s. 
7(2.    Of  this  sum,  which  constituted  the 
aggregate  profits  made  by  the  bank  in 
the  three  countries  within  the  year  in 
question,  the  bank,  by  its  representa- 
tives in  this  country,  having  here,  upon 
the  spot,  a  sum  sufficient  to  pay  this 
amount  to  the  shareholders,  have  paid  it 
accordingly ;  and  unless  the  fanciful,  and 
I  venture  to  think,  the  absurd  course 
were  adopted  of  remitting  to  Paris  and 
Constantinople  the  proportion  of  this  sum 
of  145,5392.  0*.  2<2.,  to  which  the  foreign 
shareholders  were  entitled,  and  then  re- 
quiring the  bank  abroad  to  remit  back 
again  to  them  the  proportion  of  the 
foreign  profits  made  abroad,  which  in 
that  case  would  belong  to  the  English 
shareholders,  the  case  in  fact  is  simply 
this :  that  out  of  the  aggregate  profits 
earned  by  the  bank,  they  have  paid  to 
the  English  shareholders,  as  represented 
by  the  appellants,  that  portion  of  the 
aggregate  profits  which  the  bank  had  in 
its  possession  here  in  England,  in  satis- 
faction of  the  dividends  claimed  by  the 
English  shareholders,  and  to  the  foreign 
shareholders  the  proportion  of  the  entire 
profits  to  which  they  were  entitled, 
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I  quite  agree  that  it  is  not  competent 
to  the  Ottoman  Bank,  by  any  mode  in 
which  they  may  think  fit  to  carry  on 
their  business,  to  defeat  or  to  evade  the 
claim  to  any  income  tax  to  which  the 
Crown  is  entitled.  Bat  the  British  Go- 
vernment having  thought  fit  to  relieve 
itself  from  the  inconvenient  task  of  as- 
sessing  an  indefinite  number  of  English 
shareholders,  whose  numbers  are  un- 
known, and  whose  residences  may  be 
likewise  unknown,  to  the  income  tax 
to  which  they  are  liable  upon  their  re- 
spective incomes,  is  itself  bound,  as  well 
as  the  Ottoman  Bank,  to  resort  to  the 
Act  of  Parliament  which  the  Govern- 
ment itself  has  framed  and  passed,  for 
assessing  the  bank  in  lieu  of  the  share- 
holders, under  the  provisions  of  that  Act, 
to  whatever  amount  of  money  may  have 
been  entrusted  to  them,  within  and  ac- 
cording to  those  provisions,  for  the  pur- 
pose of  paying  those  incomes  to  the 
shareholders.  And,  as  already  observed, 
there  are  now  no  other  provisions  of  any 
Act  or  Acts  of  Parliament  in  existence 
under  which  the  Ottoman  Bank  can  be 
lawfully  assessed  to  the  income  tax  than 
the  2nd  clause  in  schedule  D,  and  the 
10th  section  of  16  A  17  Vict.  c.  34.  And 
although  it  is  true  that  there  is  no  such 
word  in  the  latter  statute  as  "  remitted," 
it  is  perfectly  clear  that  the  agenoy  of 
the  bank  in  England  can  obtain  the  sum 
of  money  in  respect  of  which  they  are 
to  be  assessed  instead  of  the  shareholders 
in  no  other  way  than  according  to  the 
precise  terms  to  be  found  in  that  statute, 
and  which  is  a  remittance  from  abroad 
of  the  sum  required  when  the  amount  of 

Srofibs  earned  in  England,  and  already  in 
leir  hands,  is  insufficient  for  that  pur- 
pose. Were  it  otherwise,  and  if  the  bank 
could  be  assessed  in  respect  of  any  other 
sum  than  that  which  is  entrusted  to  them 
from  abroad  by  virtue  of  that  statute,  it 
could  only  be  for  the  98,322Z.  10«.  which 
will  have  been  paid  to  those  assumed  to 
be  the  English  shareholders ;  and  as  that 
sum  is  income,  and  income  only,  and  the 
profits  with  which  it  has  been  paid  are 
profits  earned  in  England,  and  the  only 
profits  in  the  hands  of  the  Ottoman  Bank 
liable  to  income  tax,  unless  profits  and 
income,  which  consist  of  profits,  can  be 


taxed  twice  over,  which,  for  the  reasons 
assigned,  I  hold  that  they  cannot,  the 
Ottoman  Bank  is  not  liable  to  this  doable 
taxation.  As  to  the  demand  of  115,8352. 
and  then  of  197,4122.  14*.  Sd.,  I  most 
leave  it  to  the  advisers  of  the  Crown, 
with  the  assistance  of  the  judgments  of 
my  learned  brethren,  as  they  best  can, 
to  specify  the  amounts  of  these  sums, 
and  how  they  are  made  up,  and  the 
grounds  upon  which  by  any  law  or  statute 
of  England  they  are  made  liable  to  the 
income  tax. 

Finally,  I  am  of  opinion  that  the  judg- 
ment in  this  case  should  be  entered,  mutatis 
mutandis,  for  the  appellants,  in  the  terms 
of  the  judgment  entered  in  the  case  of 
The  Attorney -General  v.  Alexander  (3),  as 
follows: — "That  the  London  agency  of 
the  Imperial  Ottoman  Bank  (such  agency 
being  represented  by  the  said  appellants) 
is  only  bound  to  make  a  return  under  5  A 
6  Vict.  c.  35,  in  respect  of  the  profits 
made  in  the  United  Kingdom ;  and,  in- 
asmuch as  no  profits  made  abroad  have 
been  actually  remitted  to  this  country  for 
distribution  in  London,  under  16  &  17 
Vict  c.  84.  s.  10,  no  further  returns  are 
required  to  be  made ;  and  the  appellants 
are  liable  to  no  further  or  other  assess- 
ment to  the  income  tax ;  and  that  judg- 
ment be  thereupon  entered  for  the  said 
appellants,  with  costs  of  suit." 

Case  remitted  with  the  opinion  of  the 
Court  (5). 


Solicitors— Or.  M.  Clements,  for  appellant ;  Soli- 
citor for  Inland  Revenue,  for  respondent. 


(6)  The  judgment  of  the  Court,  as  entered  on 
the  4th  of  March,  1880,  was  as  follows:— 

"  Whereas  the  said  case  came  on  for  hearing 
on  the  7th  and  8th  days  of  December,  1877,  when 
the  same  stood  over  for  judgment,  but  was  sub- 
sequently directed  by  the  Court  to  be  again  ar- 
gued before  three  Judges ;  and  whereas,  on  the 
28th  of  February  and  the  1st  and  3rd  days  of 
March,  1879,  the  said  case  came  on  to  be  re- 
argued accordingly,  when  the  matter  was  ad- 
journed for  the  judgment  of  the  Court  until  this 
day;  now  the  Court  are  of  opinion  that  the 
decision  of  the  Commissioners  for  Special  Pur- 
poses of  the  Income  Tax,  in  confirming  the  i 
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1880.    "I  In  re  thb  trusts  op  the  will 

Aprfl  24  J  OF  THOMAS  CLARK. 

Husband  and  Wife  —  Conveyance  by 
Married  Woman  under  3*4  Will.  4.  c. 
74.  s.  91. 

The  Oourt  refused  to  make  an  order  under 
3  4  Will.  4.  c  74.  s.  91,  dispensing  with 
the  concurrence  of  the  husband  to  the  exe- 
cution of  a  deed  by  hit  wife  on  an  affidavit 
by  the  son  that  the  husband  and  wife  had 
for  three  years  been  living  apart,  in  conse- 
quence of  the  intemperate  and  violent  habits 
of  the  former,  which  rendered  necessary  his 
confinement  in  a  lunatic  asylum  for  some 
time,  and  that  although  he  had  since  been 
discharged,  he  was  not  in  a  fit  mental  con- 
dition to  execute  a  deed,  or  understand  its 
nature.  The  Oourt  directed  that  applica- 
tion should  be  made  to  the  husband  to 
execute,  and  that  the  result  should  be  stated 
to  the  Court,  and  that  he  should  have  notice 
of  an  application  for  the  order,  and  fur- 
ther,  that  there  should  be  an  affidavit  by  a 
medical  man  of  the  husband's  mental  con- 
dition. 

Hon.  Alfred  E.  Qathorne  Hardy  moved 
for  an  order  to  enable  Mary  Ellen  Ker- 
shaw, a  married  woman,  to  join  in  the 
transfer  of  a  mortgage  without  the  con- 
currence of  William  Kershaw,  her  hus- 
band. The  application  was  made  under 
3  A  4  Will.  4.  c.  74.  s.  91,  and  was 
founded  on  an  affidavit  made  by  Thomas 
Clare  Kershaw,  the  eldest  son  of  the 
said  William  Kershaw  and  Mary  Ellen, 
his  wife.  This  affidavit  stated  that  the 
said  William  Kershaw  and  Mary  Ellen, 
his  wife,  had  been  for  the  last  three 
years  and  still  were  living  apart  and 
separate ;  that  they  so  lived  apart  in 

ment  to  income  tax  called  in  the  case,  paragraph 
85,  "  the  assessment  on  dividends,  made  upon  the 
committee  of  the  Imperial  Ottoman  Bank  for  the 
year  1874,  ending  6th  of  April,  1875,"  is  based 
upon  the  right  principle  of  assessing,  in  so 
far  as  it  assesses  so  much  of  the  profits  of 
the  bank  entrusted  to  the  committee  for  pay- 
ment of  dividends  in  the  United  Kingdom  as 
is  not  shewn  by  a  proper  return  on  the  part  of 
the  bank  to  arise  from  profits  made  in  the  United 
Kingdom ;  and  do  order  the  case  to  be  remitted 
to  the  commissioners  to  be  dealt  with  by  them  on 
the  above-stated  principle ;  and  do  further  order 
that  no  costs  be  paid  on  either  side." 


consequence  of  the  intemperate  and  vio- 
lent habits  of  the  said  William  Kershaw, 
which  rendered  necessary  his  confine- 
ment in  a  lunatic  asylum  for  some  time, 
and  that  although  he  .had  since  been 
discharged  from  the  said  asylum,  he  was 
not  in  a  fit  mental  condition  to  execute 
any  matters  of  business  of  importance, 
or  to  execute  a  deed  or  understand  the 
nature  thereof. 

There  was  also  an  affidavit  of  the  trus- 
tee of  the  will  of  Thomas  Clare,  deposing 
to  the  advance  out  of  the  trust  estate, 
in  which  the  wife  was  interested,  of 
1,7002.  on  mortgage,  and  that  an  arrange- 
ment had  been  made  for  a  transfer  of  sach 
mortgage,  which  was  required  to  be  exe- 
cuted by  the  said  William  Kershaw,  the 
husband,  who,  however,  had  no  interest 
therein,  or  in  the  money  which  was  in- 
vested. 

No  doubt,  in  Ex  parte  Murphy  (1), 
the  Court  declined  to  make  an  order  until 
application  had  been  made  to  the  hus- 
band, where  the  affidavit  slated  only  that 
he  was  in  a  nervous  and  excitable  state  ; 
but  here  the  affidavit  goes  much  further, 
and  states  that  he  is  not  in  a  fit  mental 
condition  to  execute  a  deed  or  to  under- 
stand its  nature. 

[Grovb,  J. — The  affidavit  by  the  son 
is  not  sufficient.  There  ought  to  be  an 
affidavit  by  some  medical  man.] 

The  husband  and  wife  are  living  apart, 
not  by  mutual  consent,  but  in  conse- 
quence of  the  intemperate  habits  of  the 
husband. 

Thb  Court  (2)  refused  to  make  an 
order,  and  adjourned  the  application  for 
further  affidavits,  namely,  an  affidavit  of 
a  medical  man  as  to  the  mental  condi- 
tion of  the  husband,  and  an  affidavit 
shewing  the  result  of  an  application  to 
the  husband  to  execute;  and  the  hus- 
band also  was  to  have  notice  of  the  re- 
newal of  the  motion,  so  that  he  might 
appear  thereon  if  he  pleased. 

Application  adjourned. 

Solicitors— Gregory  &  Co.,  agents  for  H.  Christian, 
Liverpool. 


(1)  ft  Scott  N.8.  166;  12  Law  J.  Rep.  CP.  92. 

(2)  Grove,  J.,  and  Lopes,  J. 
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1880.    1     m'collin  v.  gilpih  and 
May  7,  25.  J  others. 

Directors  of  Company — Personal  Liabi- 
lity— Assignment  of  Property  of  the  Com- 
pany by  Directors  without  Authority— 
Representation  of  Authority — Measure  of 
Damages. 

By  an  agreement,  headed  as  between  a 
limited  company  of  the  one  part  and  the 
plaintiff  of  the  other,  in  consideration  of 
the  advance  by  the  latter  of  5002.  to  the 
company,  the  undersigned  three  directors 
oj  the  company  agreed  to  repay  the  loan  in 
six  months,  and  they  thereby  assigned  as 
security  for  the  advance  the  machines 
and  tools  as  invoiced  to  him,  to  be  removed 
by  him  only  in  case  default  should  be  made 
in  repayment  of  the  5002.  The  agreement 
was  not  sealed  with  the  company's  seal  nor 
countersigned  by  the  secretary,  nor  was 
there  any  statement  by  the  directors  that 
they  signed  on  behalf  of  the  company. 
Default  having  been  made,  the  plaintiff 
took  possession,  but  was  restrained  from 
dealing  with  the  machines  by  a  perpetual 
injunction  obtained  by  the  company,  on  the 
ground  that  the  directors  had  no  power  to 
make  the  assignment. 

On  action  brought  subsequently  by  the 
plaintiff  against  the  three  directors  person- 
ally, to  recover  the  advance  with  interest, 
and  also  his  costs  of  defending  his  posses- 
sion of  the  machines  against  the  com- 
pany : — 

Held,  by  Lush,  J.  (on  further  consi- 
deration), that  the  agreement  was  to  be 
read  as  a  guarantee  given  by  the  defend- 
ants personally  for  repayment  of  the  ad- 
vance, and  that  the  heading  expressing  it 
to  be  made  on  the  part  of  the  company 
must  be  rejected,  as  inconsistent  with  the 
form  of  signature;  but  there  being  no 
representation  that  the  directors  had  spe- 
cial authority  from  the  company  to  assign 
the  machines,  and  it  being  incumbent  on 
all  persons  dealing  with  directors  to  know 
how  far  under  the  articles  of  associa- 
tion their  general  powers  extend,  the  plain- 
tiff was  not  entitled  to  recover  the  costs  of 
resisting  the  injunction. 

This  was  a  case  which  was  tried  be- 
fore Lush,  J.,  without  a  jury,  at  the 


Winter  Assizes  for  the  West  Biding  of 
Yorkshire,  held  at  Leeds,  in  February, 
1880,  and  reserved  for  further  considera- 
tion. 

On  May  7,  at  Westminster,  Cave  and 
Cyril  Dodd  argued  for  the  plaintiff. 

A.  Wills  and  Lockwood,  for  the  de- 
fendants. 

The  facts  and  arguments  appear  suffi- 
ciently from  the  judgment. 

Our.  adv.  wit. 

The  following  judgment  was  delivered 
(on  May  25)  by 

Lush,  J. — This  is  an  action  against  the 
directors  of  a  trading  company,  called 
the  Turnbridge  Iron  and  Boiler  Works 
Company,  Limited,  to  recover  a  sum  of 
5002.  advanced  to  the  company,  with  in- 
terest, and  also  to  recover  the  costs 
which  the  plaintiff  had  incurred  under 
the  circumstances  after  mentioned  in 
defending  his  possession  of  certain  ma- 
chinery and  tools  alleged  to  have  been 
assigned  to  him  by  way  of  security  for 
the  advance. 

Upon  the  trial  before  me  at  Leeds, 
without  a  jury,  it  appeared  that  in  May, 
1878,  the  company  was  in  difficulties,  and 
that  at  a  meeting  of  directors,  the  plain- 
tiff, who  had  been  introduced  to  them  as  a 
person  likely  to  assist  them,  was  applied  to 
to  lend  the  company  5002.  for  six  months. 
This  he  declined  to  do,  alleging  that  he 
had  not  so  much  to  lend,  and  was  not 
used  to  lending  money  that  way;  but 
after  some  hesitation,  he  said  that  if  he 
procured  the  money,  it  would  be  on 
condition  that  he  lent  it  to  the  defend- 
ants themselves.  They  then  asked  if  he 
would  take  a  second  mortgage  on  the 
premises.  He  refused,  and  was  then 
offered  security  on  the  machinery  and 
tools.  In  the  result  he  agreed  to  make 
the  advance,  on  having  an  agreement 
signed  by  the  defendants,  to  pay  the 
5002.  and  interest  at  the  end  of  six 
months,  and  in  default  to  deliver  oyer 
the  machinery  and  tools  at  invoice  price. 
An  invoice  was  then  made  out,  and  the 
parties  adjourned  to  have  the  agreement 
prepared.  On  the  5th  of  June  they  met 
again  to  conclude  the  transaction.  An 
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agreement  had  in  the  meantime  been  pre- 
pared,  which  was  intended  to  bear  the 
company's  seal.  This  the  plaintiff  re- 
fused to  accept,  and  thereupon  the  agree- 
ment in  question  was  written  out  and 
signed  by  the  defendants  and  by  the 
plaintiff.  The  question  is,  what  is  the 
construction  which  ought  to  be  put  upon 
this  document  ?  It  is  in  these  terms  t — 
"Agreement  between  the  Turnbridge  Iron 
and  Boiler  Works  Company,  Limited,  of 
the  one  part,  and  William  M'Collin,  Esq., 
of  Hull,  on  the  other  part.  In  consi- 
deration of  the  advance  of  the  sum  of 
5001.,  paid  by  the  said  William  M'Collin, 
Esq.,  to  the  said  company,  we  the  under- 
signed, three  of  the  directors  of  the  said 
company,  hereby  agree  to  repay  the  said 
sum  of  500Z.,  with  interest  at  the  rate  of 
five  per  cent,  per  annum,  in  six  calendar 
months  from  the  date  hereof.  And  we  do 
hereby  assign  to  the  said  William  M'Col- 
lin, as  security  for  the  said  advance  of 
500Z.,  the  machines  and  tools  as  invoiced 
to  him  3rd  June,  1878,  the  machines  to 
be  delivered  in  the  same  condition  for 
working  as  they  are  now.  And  the  said 
William  M'Collin  hereby  agrees  not  to 
remove  the  said  machines  and  tools  from 
their  present  position,  except  in  default 
of  the  repayment  of  the  said  sum  of 
5001.,  with  interest  at  the  rate  of  five 
per  cent,  per  annum,  at  the  expiration  of 
six  months  from  the  present  date.  As 
witness  our  hands,  this  5th  day  of  June, 
1878."  This  document  is  signed  by  the 
defendants  and  by  the  plaintiff,  but  it  is 
not  sealed  with  the  seal  of  the  company,  nor 
countersigned  by  the  secretary,  pursuant 
to  the  52nd  article  of  association,  nor  do 
the  defendants  ever  express  that  they  sign 
it  on  behalf  of  the  company.  The  only 
part  which  creates  a  difficulty  is  the 
heading,  which  declares  the  document 
to  be  an  agreement  between  the  com- 
pany on  the  one  part  and  the  plaintiff  on 
the  other.  This,  I  presume,  was  the 
heading  of  the  agreement  which  was  first 
written  out,  and  intended  to  be  sealed 
with  the  company's  seal,  and  which  the 
plaintiff  refused  to  accept.  But  how- 
ever that  may  be,  as  it  stands  it  pro- 
fesses to  describe  a  contract  with  the 
company ;  but  when  we  turn  to  the  sig- 
natures, we  find  that  this  description  is 
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inaccurate,  and  that  whatever  might  have 
been  originally  intended,  the  document 
is  not  signed  so  as  to  bind  the  company, 
or  as  it  is  would  have  been  signed  if  the 
directors  had  intended  to  make  it  the 
contract  of  the  company.  To  proceed 
with  the  narrative.  The  5002.  was 
then  and  there  advanced,  and  a  receipt 
for  it  given  by  the  secretary,  who  signed 
per  pro.  for  the  company.  No  part  of 
the  principal  or  interest  having  been 
repaid,  the  plaintiff,  at  the  expiration  of 
six  months,  took  possession  of  the  ma- 
chinery and  tools.  The  company  there- 
upon commenced  an  action  in  the  Chan- 
cery Division,  and  obtained  a  perpetual 
injunction  restraining  the  plaintiff  from 
removing,  selling  or  in  any  way  dealing 
with  the  machinery  and  tools,  on  the 
ground  that  the  directors  were  not  au- 
thorised to  make  <the  alleged  assignment. 

The  plaintiff  claims,  in  addition  to  the 
5002.  and  interest,  the  costs  he  has  been 
put  to  in  taking  possession  and  defend- 
ing his  rights  to  the  security. 

The  first  question  is,  does  the  agree- 
ment bind  the  defendants  personally  to 
pay  the  500Z.  P  It  seems  to  me  that  to 
make  it  of  any  avail  at  all,  the  heading 
must  be  rejected,  since  it  is  not  signed 
in  a  form  to  be  binding  on  the  company. 
If  it  is  read  without  the  heading,  it  is  in 
terms  an  engagement  in  the  nature  of 
a  guarantee  by  the  defendants  to  repay 
the  money,  with  interest,  in  six  months. 

And  I  think  the  heading  must  be  re- 
jected without  violence  to  any  rule  of 
law.  The  document  will  then  be  what 
the  plaintiff  stipulated  for,  namely,  the 
security  of  the  directors  in  their  indivi- 
dual character.  The  claim  for  damages 
occasioned  by  the  action  for  an  injunc- 
tion was  attempted  to  be  sustained  upon 
the  authority  of  Bichardaon  v.  Williamson 
(1),  as  being  a  representation  by  the  de- 
fendants that  they  had  the  authority  of 
the  company  to  assign  the  machinery 
and  tools  as  security  for  a  loan.  The 
46th  article  of  association  empowers  the 
directors,  with  the  sanction  of  the  com- 
pany in  general  meeting,  to  borrow  on 
mortgage  of  the  company's  lands,  or 

(1)  40  Law  J.  Rep.  Q.B.  146;  Law  Rep.  6 
QJJ.  278. 
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upon  debentures,  bonds,  promissory  notes, 
bills  of  exchange  and  other  transferable 
securities,  or  otherwise,  as  they  shall  deem 
requisite  for  carrying  on  the  works,  Ac. 
If  the  defendants  had  so  executed  this 
agreement  as  to  make  it  in  form  the  com- 

Cy's  contract,  the  plaintiff  would  have 
a  justified  in  assuming  that  they  had 
received  the  requisite  authority  of  the 
company  in  general  meeting,  and  the  de- 
fendants would  have  been  then  in  the 
same  position  as  the  defendants  in  Rich- 
ardson v.  Williamson  (1).  Bat  the  agree- 
ment does  not  contain  or  imply  any  such 
representation,  inasmuch  as  it  does  not 
profess  to  be  an  assignment  by  the  com- 
pany, but  only  by  the  directors  as  such. 

Now  directors  of  these  companies  have 
no  authority  other  than  that  which  is 
given  them  by  the  articles  of  associa- 
tion, and  these  are  open  and  supposed  to 
be  known  to  all  persons  who  have  deal- 
ings with  the  company. 

The  representation  is  that  they,  in  their 
capacity  as  directors,  in  virtue  of  their 
general  authority,  had  power  to  assign, 
not  that  they  have  received  the  special 
authority  which  the  articles  empower  a 
general  meeting  to  give,  and  which  fact 
persons  dealing  with  them  cannot  be 
presumed  to  know.  See  Beattie  v.  Lord 
Ebury  (2). 

I  am  therefore  of  opinion  that  the 
plaintiff*  is  not  entitled  to  the  costs  of 
resisting  the  injunction,  but  that  he  is 
entitled  to  judgment  for  500Z.,  and  in- 
terest at  five  per  cent. 

Judgment  for  plaintiff. 


Solicitors — E.  Jukes,  agent  for  E.  Laverock,  Hall, 
for  plaintiff;  Torr  &  Co.,  agents  for  Wells  & 
Hind,  Nottingham,  for  defendants. 


(2)  44  Law  J.  Rep.  Chanc  20 ;  Law  Rep.  7 
E.  &  I.  App.  102. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.  I 
March  5.  /         walkbb  v.  clay. 

Bill  of  Sale — Grantor  carrying  on  Busi- 
ness and  selling  Goods — Covenant  not  to 
remove — Bona  fide  Purchase  of  Goods  com- 
prised in  Bill  of  Sale. 

The  grantor  of  a  bill  of  sale,  described  in 
the  instrument  as  an  innkeeper  and  horse- 
dealer,  in  consideration  of  a  loan  of  1002., 
assigned  to  the  plaintiff  by  the  said  bill  all 
his  personal  property,  including  "  an  entire 
horse  called  Fireaway,  a  cob  called  Charley, 
a  pony  called  Nelly."  The  bill  of  sale  con- 
tained a  covenant  that  so  long  as  the  money 
should  remain  owing  the  grantor  would  not 
remove  any  of  the  said  premises  from  the 
said  messuage  without  the  consent  of  the 
plaintiff,  and  provided  that  until  default  in 
payment  the  grantor  should  hold,  make  use 
of  and  possess  the  premises  thereby  as- 
signed. 

Subsequently,  and  without  the  consent  of 
the  plaintiff,  the  grantor  sold  the  three 
horses,  Fireaway,  Charley  and  Nelly,  at  a 
public  auction,  where  one  of  them,  ike  cob, 
was  purchased  by  the  defendant.  In  an 
action  of  detinue  brought  by  ike  plaintiff  to 
recover  the  cob  or  its  value  from  the  de- 
fendant, it  was 

Held,  that  the  object  of  the  bill  of  sale 
being  to  enable  the  grantor  to  carry  on  his 
business,  the  sale  of  the  horses,  which  must 
be  taken  to  have  been  sold  in  the  ordinary 
course  of  his  business,  was  not  a  breach  of 
the  covenant,  and  that  the  action  was, 
therefore,  not  maintainable. 

The  National  Mercantile  Bank©.  Hamp- 
son  (49  Law  J.  Rep.  Q.B.  480 ;  Law  Rep. 
5  Q.B.  D.  177)  followed. 

Appeal  by  motion  under  38  <fc  39  Vict 
c.  80.  s.  6,  from  the  County  Court  of 
Yorkshire. 

An  action  in  detinue  was  brought  in 
the  County  Court  of  Yorkshire,  holden  at 
Halifax,  to  recover  possession  of  a  cob  or 
pony  called  Charley  or  its  value  in  money. 
Prior  to  the  14th  of  March,  1879,  the 
cob  in  question,  an  entire  horse  called 
Fireaway,  a  horse  called  Jenny  and  a 
pony  called  Nelly,  were  the  property  of 
one  Joseph  Wilkinson,  who  kept  the  Nef 
Inn,  Harrogate.    On  the  14th  of  March, 
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1879,  Wilkinson  executed  a  bill  of  sale 
in  favour  of  the  plaintiff,  which,  so  far 
as  is  material,  was  as  follows :  Wilkinson, 
described  in  the  instrument  as  innkeeper 
and  horse-dealer,  in  consideration  of  the 
sum  of  1002.,  advanced  to  him  by  Walker, 
assigned  to  the  said  Walker  all  and  every 
the  household  goods  and  furniture,  stock- 
in-trade,  plate  and  plated  articles,  house- 
hold linen,  books,  china  and  other  house- 
hold effects  whatsoever,  horse  saddles, 
harness  and  other  accoutrements,  and 
also  one  entire  horse  called  Fireaway, 
horse  called  Jenny,  cob  called  Charley 
and  pony  called  Kelly,  light  gig,  dog- 
cart, cart,  trade  fixtures  and  all  other 
goods,  chattels  and  effects  now  on  the 
said  messuage;  and  all  and  every  the 
book  and  other  debts  and  sums  of  money 
due  and  owing  to  the  said  Wilkinson,  and 
all  other  his  personal  estate. 

Then  followed  a  covenant  by  the  mort- 
gagor that  so  long  as  any  money  should 
remain  owing  on  the  security  of  these 
presents,  the  said  mortgagor  would  not 
remove  any  of  the  said  premises  from  the 
said  dwelling-house  without  the  previous 
consent  in  writing  of  the  said  mortgagee, 
except  for  necessary  repairs,  and  would 
replace  any  articles  damaged  or  worn  out 
with  others  of  equal  value,  to  be  included 
in  this  security.  The  deed  contained  the 
usual  covenant  for  repayment,  and  a  power 
of  sale,  and  provided  that  until  default 
should  be  made  in  payment  of  the  said 
sum  of  1002.  and  interest,  it  should  be 
lawful  for  the  said  mortgagor  to  hold, 
make  use  of  and  possess  the  said  premises 
thereby  assigned. 

On  the  24th  of  March,  1879,  Wilkin- 
son, the  grantor,  sent  for  sale  to  the 
Yorkshire  repository,  Leeds,  to  be  sold 
by  auction,  three  horses,  namely,  the 
horse  Fireaway,  the  cob  in  question  and 
the  pony  Nelly.  The  auctioneer  advanced 
to  Wilkinson  402.,  and  sold  them  on  the 
1st  of  April  following.  The  cob  was 
purchased  by  the  defendant  for  fifteen 
guineas,  and  was  afterwards  claimed  by 
the  plaintiff  as  his  property. 

The  County  Court  Judge  was  of  opi- 
nion that  the  intention  of  the  bill  of  sale 
was  that  the  grantor  should  be  at  liberty 
to  carry  on  his  trade  of  an  innkeeper  and 
hone  dealer  by  the  sale  of  his  stock-in- 
Vol.  49.— <*B.,  CP.  &  Exch. 
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trade,  both  of  drinkable  liquors  and 
horses,  upon  the  understanding  that  the 
property  so  dealt  with  should  be  replaced 
by  similar  property  of  equal  value,  and 
that  the  action  was,  therefore,  not  main- 
tainable ;  or  even  if  that  were  not  so,  that 
the  rule  of  law  by  which  where  one  of 
two  innocent  parties  must  suffer  by  the 
fraud  of  a  third  party,  he,  who  by  his  in- 
discretion has  enabled  the  fraud  to  be 
committed,  must  bear  the  loss,  and  that 
on  that  ground  the  plaintiff  could  not 
recover,  and  gave  judgment  for  the  de- 
fendant. 

The  plaintiff  subsequently  obtained  a 
rule  calling  on  the  defendant  to  shew 
cause  why  the  judgment  should  not  be 
set  aside,  and  instead  thereof  judgment 
be  entered  for  the  plaintiff  for  damages, 
to  be  assessed  as  the  Court  might  direct ; 
or  why  a  new  trial  should  not  be  had  be- 
tween the  parties  on  the  ground  that 
upon  the  evidence  the  purchase  of  the 
cob  was  an  act  of  conversion  by  the  de- 
fendant, for  which  he  was  liable  to  the 
plaintiff. 

A.  L.  Smith  shewed  cause,  and  referred 
to  The  National  Mercantile  Bank  v.  Hamp- 
ton (1). 

B.  0.  B.  Lane,  in  support,  contended 
that  the  ground  of  that  decision  was  that 
the  intention  of  the  bill  of  sale  was  to 
enable  the  grantor  to  continue  his  busi- 
ness, but  that  in  the  present  case  no  such 
intention  appeared. 

Grove,  J. — In  my  opinion  this  case 
cannot  be  distinguished  from  The  Na- 
tional Mercantile  Bank  v.  Hampton  (1). 
The  facts  of  the  two  cases  are  nearly 
identical,  the  sole  difference  being  that  in 
this  case  the  cob  was  sent  to  an  auctioneer, 
and  by  him  sold  to  the  defendant ;  whilst 
in  the  other  case  the  wheat  was  wrong- 
fully sold  on  the  farm  of  the  grantor  of 
the  bill  of  sale  to  the  purchaser.  The 
statement  of  defence  there  set  up  was 
that  even  if  the  goods  sold  were  the 
plaintiffs  property,  the  plaintiff  by  suf- 
fering the  grantor  to  have  possession 
thereof,  enabled  him  to  hold  himself  forth 

(1)  49  Law  J.  Rap.  Q.B.  480 ;  Law  lUp.  6 
QJ3.  D.  177. 
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as  the  owner,  and  that  the  grantor  sold 
the  same  to  the  defendant,  who  bought 
them  in  the  ordinary  course  of  his  busi- 
ness, and  without  notice  that  they  did 
not  belong  to  the  grantor ;  that  the  said 
grantor  was  suffered  by  the  plaintiffs  to 
carry  on  his  business  as  a  farmer  and 
dealer  in  grain  at  the  time  of  the  sale ; 
and  that  it  was  the  ordinary  course  of 
the  grantor  in  such  business  to  make 
such  sales. 

Every  word  of  this  applies  to  the  pre- 
sent case,  for  the  plaintiff  has  permitted 
the  grantor  of  the  bill  of  sale  to  make 
use  of  the  horses  to  carry  on  his  ordinary 
business.  The  grantor  of  the  bill  of  sale 
was  an  innkeeper  and  horse  dealer,  and 
we  must  take  it  to  be  found  that  this 
horse  was  sold  in  the  ordinary  course  of 
his  business.  The  object  of  the  bill  of 
sale  was  to  permit  the  grantor  to  carry  on 
his  business  as  innkeeper  and  horse 
dealer,  and  it  must  therefore  be  taken  to 
have  contemplated  this  sale.  In  his  cha- 
racter as  publican  the  grantor  would,  of 
course,  be  entitled,  and  the  bill  of  sale 
must  be  taken  to  have  intended  him  to  be 
entitled,  to  sell  beer  and  wine  to  his 
customers.  To  send  casks  away  and  sell 
them  by  auction  would  probably  not  be 
in  the  ordinary  course  of  business,  and  an 
action  might  be  brought  by  the  grantee 
to  recover  them.  It  is  difficult  to  say 
where  the  exact  line  ought  to  be  drawn. 
But  the  object  of  the  bill  of  sale  being  to 
enable  the  grantor  to  carry  on  his  busi- 
ness of  innkeeper  and  horse  dealer,  he 
ought  to  have  some  liberty  in  order  to 
carry  it  on,  and  he  would  be  greatly 
hindered  if  he  were  not  allowed  to  part 
with  some  of  the  property  by  selling 
articles  which  were  of  a  saleable  nature. 

So  far  as  the  facts  are  concerned  the 
case  closely  resembles  that  in  the  Queen's 
Bench,  but  as  regards  the  equities  of  it, 
it  is  very  much  stronger,  for  whereas  in 
that  case  the  purchaser  bought  direct 
from  the  grantor  of  the  bill  of  sale,  and 
might  have  discovered  the  existence  of  a 
bill  of  sale  by  searching  the  registry,  in 
this  case  the  horse  is  put  up  and  sold  at  a 
public  auction,  and  the  purchaser  had  no 
chance  of  discovering  the  owner;  but 
however  that  may  be,  we  do  not  dissent 
from  the  case  in  the  Queen's  Bench,  and 


being  a  decision  of  a  Court  of  equal 
jurisdiction,  it  is  one  we  should  follow. 
Our  judgment  is,  therefore,  for  the  de- 
fendant. 

Lindlbt,  J. — 1  am  of  the  same  opi- 
nion. The  first  thing  we  have  to  consider 
is  the  true  construction  of  the  bill  of  sale 
and  the  real  meaning  and  object  of  it 
It  appears  that  the  grantor  is  described 
as  an  innkeeper  and  horse  dealer,  and  the 
bill  contains  an  assignment  of  all  the 
effects  of  the  grantor  as  a  security  for  a 
loan  of  money.  The  object  of  the  bill  of 
sale  is  obviously  not  to  paralyse  the  trade 
of  the  grantor,  but  to  enable  him  to  carry 
on  his  trade,  and  the  bill  would  be 
worthless  if  we  were  to  construe  it 
otherwise.  The  covenant  not  to  remove 
any  of  the  things  comprised  in  the  bill 
of  sale  without  the  consent  of  the  grantee 
is  not  a  covenant  not  to  sell,  and  it 
would  be,  to  my  mind,  contrary  to  the 
intention  of  the  parties  to  construe  that 
covenant  as  a  covenant  not  to  sell  in 
tho  ordinary  course  of  business,  for  it 
would  paralyse  the  business  and  destroy 
the  value  of  the  security.  I  think, 
therefore,  that  the  covenant  not  to  re- 
move is  a  covenant  that  the  grantor 
will  not  remove  or  dispose  of  the  goods 
otherwise  than  in  the  ordinary  course  of 
his  trade. 

Then  follows  a  proviso  that  until  de- 
fault in  payment  the  grantor  may  hold 
and  make  use  of  the  premises  assigned. 
Taking  all  the  provisions  of  this  bill  to- 
gether, the  object  of  it  is  plainly  to  let 
the  grantor  carry  on  his  business  in  the 
ordinary  way,  not  that  he  is  to  consult  the 
grantee  as  to  everything  he  requires  to 
sell,  but  only  in  case  he  desires  to  re- 
move them  in  any  other  sense,  such  as 
removing  them  off  the  premises  to  another 
house. 

The  judgment  of  the  County  Court 
Judge  proceeded  on  the  assumption  that 
this  sale  was  not  a  breach  of  covenant,  but 
a  sale  in  the  ordinary  course  of  trade ;  the 
purchaser  has  bought  bona  fide,  and  the 
question  is,  has  he  a  good  title  against 
the  mortagee  ?  It  appears  to  me  that  he 
has,  and  I  am  also  unable  to  distinguish 
this  case  from  The  National  MercantiU 
Bank  v.  Hampton  (1)  in  the  Queen's 
Bench.    The  ratio  decidendi  of  that  case 
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appears  to  be  thai  if  the  holder  of  a  bill 
of  sale  allows  the  grantor  to  continue 
his  business  he  allows  him  to  dispose  of 
the  goods  comprised  in  the  bill  of  sale, 
in  the  ordinary  course  of  business.  It  is 
to  my  mind  an  extension  of  the  doctrine 
that  a  bona  fide  purchase  for  valne  without 
notice  is  to  be  protected,  but  it  is  a 
wholesome,  though  perhaps  a  bold,  de- 
cision, and  I  avail  myself  of  it.  Possibly 
this  is  an  omission  in  the  Bills  of  Sale  Aot. 
The  rule  must  be  discharged  with  costs. 

Rule  discharged. 


Solicitors  —  Lajton  &  Jaques,  agents  for  Lan- 
caster &  Wright,  Bradford,  Yorkshire,  for 
plaintiff;  Torr  &  Co.,  agents  for  Chambers 
&  Chambers,  Brighouse,  Yorkshire,  for  de- 
fendant. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.  "1 

g     J        THE  QOBKN  V.  HDTCHIN8. 

Public  Health — Paving  Private  Street — 
Highway  repairable  by  the  Inhabitants  at 
large — Decision  of  Justices  as  to  Character 
of  Street  conclusive — Res  Judicata — 38  8f 
89  Viet.  c.  55  (Public  Health  Act,  1875), 
*.  150 — Dismissal  of  Oomplaint,  Evidence 
of— 11  $•  12  Vict.  o.  43.  s.  14. 

[For  the  report  of  the  above  case,  see 
49  Law  J.  Rep.  M.C.  64.] 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.  "1  white  (appellant)  v.  pox  and 
Feb.  27.  J      another  (respondents). 

Justices — Summary  Jurisdiction — Ouster 
of  Jurisdiction — Mens  rea  —  Assault  and 
Battery  —  24  25  Vict.  c.  100.  68.  42 
and  46. 

[For  the  report  of  the  above  case,  see 
49  Law  J.  Rep.  M.C.  60.] 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.    1        TATLOE  V.  M'XBAND  AND 

May  3.  J  another. 

Bill  of  Sale—  Stock-in-  Trade — Implied 
License  to  Grantor  to  sell  in  course  of 
Trade— Title  of  Purchaser. 

Where  by  a  bill  of  sale  in  which  a  trader 
assigns  his  stock-in-trade  as  security  for 
the  money  borrowed,  the  grantor  is  to  hold 
and  use  the  goods  without  hindrance  by 
the  grantee  until  he  makes  default  in 
repayment  of  the  money,  there  is  an  im- 
plied license  to  the  grantor  until  de- 
fault to  sell  the  goods  which  form  such 
stock-in-trade,  but  he  must  do  so  in  the 
ordinary  course  of  his  trade;  and  where, 
therefore,  he  sells  fraudulently,  and  not  in 
the  ordinary  course  of  his  trade,  the  pur- 
chaser acquires  no  title  to  them  as  against 
the  grantee  of  the  bill  of  sale,  though  he 
purchases  bona  fide  and  without  notice  of 


Trover  for  goods.   At  the  trial  before 
Lopes,  J.,  at  the  last  Hilary  Sittings  in 
Middlesex,  it  appeared  that  one  Isaac 
Henry  Bass,  a  draper,  in  Peckham  Park 
Road,  Surrey,  executed  a  bill  of  sale  on 
the  1st  of  October,  1878,  by  which  he 
assigned  inter  alia  his  stock-in-trade  to 
the  plaintiff  as  security  for  money  lent 
to  him  by  the  plain  tin,  and  which  was 
to  be  repaid  at  any  time  on  demand. 
The  bill  of  sale  was  not  registered,  and 
by  its  terms  it  was  to  be  lawful  for  Bass, 
until  he  had  made  default  in  repayment 
of  the  money,  to  hold  and  make  use  of 
the  goods  without  hindrance  or  disturb- 
ance on  the  part  of  the  plaintiff.  On 
the  24th  of  October,  1878,  and  before 
such  default  (no  demand  having  been 
made  until  November,  1878)  the  de- 
fendants, who  were  drapers,  purchased 
by  private  arrangement  of  Bass  his  book 
debts,  and  also  the  goods,  the  subject  of 
this  action,  which  formed  part  of  his 
stock-in-trade,  and  were  comprised  in 
the  said  bill  of  sale.    They  had  been  in- 
voiced at  182.  Is.  10(2.,  and  were  bought 
by  defendants  for  13i.  3*.  Id.   Bass  very 
shortly  afterwards  absconded. 

The  learned  Judge  left  it  to  the  jury 
to  say  whether  Bass  sold  these  goods 
bona  fide  and  in  the  ordinary  course  of 
business,  or  whether,  on  the  contrary,  he 
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did  bo  to  enable  him  to  decamp  with  the 
proceeds.  The  jury  fonnd  that  Bass  sold 
the  goods  to  the  defendants  with  a 
fraudulent  intention  and  not  in  the 
ordinary  course  of  business,  but  that  the 
defendants  did  not  know  of  this,  and 
bought  them  bona  fide.  The  learned 
Judge  thereupon  directed  the  verdict  to 
be  entered  for  the  plaintiff  for  132.  3*.  Id. 
A  rule  nut  was  afterwards  obtained  by 
Oppenheim,  for  the  defendants,  to  set 
aside  such  verdict,  and  for  a  new  trial, 
on  the  ground  of  misdirection  in  not 
directing  the  jury  that  if  the  defendants 
purchased  the  goods  bona  fide  it  was  im- 
material whether  the  intention  of  Bass 
was  fraudulent. 

Douglas  Kingsford  shewed  cause. — The 
direction  of  the  learned  Jndge  was  right. 
The  sale  was  not  in  market  overt,  and 
was  not  good  as  against  the  plaintiff,  the 
grantee  under  the  bill  of  sale.  It  is  not 
disputed  that  Bass,  until  default,  had 
power  to  deal  with  the  goods  in  the 
ordinary  way  of  his  business,  bat  the 
defendants  did  not  bay  in  the  ordinary 
way  of  Bass's  business,  and  Bass,  there- 
fore, who  sold  fraudulently  as  regards 
the  plaintiff,  could  not  give  a  title  to  the 
goods.  If  there  were  laches  on  the  part 
of  the  plaintiff  in  leaving  the  goods  in 
the  possession  of  Bass,  there  were  laches 
on  the  part  of  the  defendants  in  baying 
them  in  the  way  they  did.  The  case  of 
The  National  Mercantile  Bank  v.  Hampson 
(1)  shews,  as  it  appears  reported  in  the 
Weekly  Reporter,  that  if  the  sale  by  a 
grantor  of  a  bill  of  sale,  in  a  form  similar 
to  the  present  one,  be  not  in  the  ordinary 
coarse  of  his  trade,  bat  for  the  purpose 
of  his  running  away,  it  will  confer  no 
title  on  the  purchaser. 

Oppenheim,  in  support  of  the  rule. — 
The  plaintiff  had  allowed  Bass  to  be  held 
out  to  the  public  as  having  not  only  the 
possession  but  the  property  in  these 
goods,  and  therefore  if  one  of  two  inno- 
cent persons  is  to  suffer  for  the  conduct 
of  Bass  it  ought  to  be  the  plaintiff  and 
not  the  defendants,  who  bought  the 
goods  bona  fide,  and  without  any  reason 
to  suspect  that  Bass  had  no  right  to  sell 

(1)  Law  Rep.  6Q.B.  D.  177;  28  W.  R.  424; 
»nd  since  reported  49  Law  J.  Rep.  Q.B.  480. 


them,  especially  as  the  bill  of  sale  was 
not  registered.  In  The  National  Mer- 
cantile Bank  v.  Hampson  (1),  as  reported 
in  the  Law  Reports,  the  defence  to  the 
action  of  trover  was  that  the  grantee  of 
the  bill  of  sale  had  suffered  the  grantor 
to  have  possession  of  the  goods,  and  had 
enabled  him  to  hold  himself  forth  as 
having  not  only  the  possession  but  the 
property  in  the  same,  and  that  he  sold 
the  same  to  the  defendant,  who  bought 
them  in  the  ordinary  coarse  of  his  busi- 
ness, and  without  any  notice  that  they 
did  not  belong  to  the  grantee.  The 
Court  held  that  that  defence  was  good, 
and  Lush,  J.,  said  in  his  judgment  that, 
"  having  regard  to  the  terms  of  the  bill 
of  sale,  there  was  an  implied  license  for 
the  grantor  to  carry  on  his  business  and 
to  sell  the  wheat,  and  any  bona  fide  pur- 
chaser from  him  would  have  a  good 
title."  In  that  case  the  bill  of  sale  was 
registered,  whereas  here  it  was  not,  and 
therefore  the  defendant  had  no  means  of 
knowing  that  the  goods  were  not  Bass's. 

[Dekman,  J. — In  The  National  Mer- 
cantile Bank  v.  Hampson  (1)  the  sale 
was  by  the  grantor  in  the  ordinary 
coarse  of  his  business,  but  in  the  present 
case  it  is  expressly  found  that  it  was 
not.] 

The  learned  Judge  should  have  told 
the  jury  that,  if  the  defendants  purchased 
bona  fide  and  without  any  knowledge  of 
the  fraudulent  intention  of  Bass,  it  would 
give  them  a  good  title  to  the  goods.  In 
Walker  v.  Qlay  (2),  where  the  defendant 
bona  fide,  and  without  knowledge  of  a 
bill  of  sale,  had  bought  a  horse  of  the 

ntor  of  suoh  bill,  who  was  a  horse 
>r,  Grove,  J.,  and  Lindley,  J.,  ap- 
proving and  following  the  case  of  The 
National  Mercantile  Bank  v.  Hampson 
(1),  held  that  the  defendant  had  acquired 
a  good  title  to  the  horse. 

Lord  Coleeidqe,  C.J. — I  am  of  opinion 
that  this  rule  should  be  discharged.  The 
action  is  by  the  holder  of  a  bill  of  sale 
which  had  been  granted  to  him  by  one 
Bass  of  his  stock-in-trade,  and  it  has  been 
found  by  the  jury  that  the  sale  by  Bass 
to  the  defendants  was  fraudulent,  and  not 
in  the  ordinary  course  of  his  trade,  but 

(2)  Ants,  p.  660. 
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that  the  defendants  purchased  the  goods 
bona  fide  and  without  notice  that  Bass 
was  acting  fraudulently.    The  question 
is,  whether  under  the  circumstances  the 
defendants  can  hold  the  goods  ?    I  think 
that  they  cannot.    The  goods  are  the 
plaintiff's  by  a  valid  instrument,  although 
not  being  registered  it  was  by  an  Act  of 
Parliament,  namely,  the  Bills  of  Sale  Act, 
made  invalid  agaiust  certain  persons 
therein  mentioned,  but  which  did  not  in- 
dude  such  persons  as  the  defendants. 
The  goods  are,  therefore,  the  plaintiff's ; 
bat  it  is  said  that  being  stock-in-trade, 
there  is  in  the  bill  of  sale,  if  not  an  express 
at  least  an  implied  condition,  that  the 
trade  may  be  carried  on  by  the  grantor, 
and  that  he  may  sell  such  goods  in  the 
ordinary  way  of  his  business,  or  otherwise 
there  would  be  a  stoppage  of  his  business 
which  would,  as  my  brother  Lush  observes 
in  The  National  Mercantile  Bank  v.  Hamp- 
son  (1),  defeat  the  object  of  the  bill  of 
sale.    But  the  business  must  be  carried 
on  bona  fide,  and  the  disposition  and  sale 
of  the  goods  must  be  bona  fide,  and  in  the 
ordinary  course  of  such  business.    I  am 
aware  that  those  last  words  do  not  occur 
in  the  report  of  The  National  Mercantile 
Batik  v.  Hampton  (1)  in  the  Law  Reports, 
but  the  report  of  that  case  in  the  Weekly 
Reporter  is  more  accurate,  because  in  the 
pleadings  which  are  not  set  out  in  the 
Weekly  Reporter  but  are  in  the  Law 
Reports,  there  is  a  statement  that  Seaman, 
the  grantor,  sold  the  goods  to  the  defend, 
ants,  who  bought  them  in  the  ordinary 
course  of  his  business,  and  that  it  was 
the  ordinary  course  of  Seaman  in  snch 
business  to  make  such  sales,  and  there- 
fore when  my  brother  Lush  is  reported  in 
the  Weekly  Reporter  to  have  said, "  There 
must  be  an  implied  license  to  sell  where 
the  person  who  gives  the  bill  of  sale  sells 
in  the  ordinary  course  of  his  trade,"  I 
have  no  doubt  the  report  is  correct,  for  it 
follows  the  statement  in  the  pleadings. 
But  in  the  present  case  the  defendants 
bought  the  property  of  one  who  had  no 
right  to  sell,  for  he  did  not  sell  to  the  de- 
fendants in  the  only  way  in  which  he 
could  by  law  give  a  title.    It  has  been 
suggested  that  this  was  a  case  in  which 
there  are  two  innocent  parties,  and  that 
the  one,  namely,  the  grantee  of  the  bill 
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of  sale  who  enabled  the  fraud  to  be  com- 
mitted, must  therefore  bear  the  loss.  But 
that  doctrine  does  not  apply  to  this  case, 
in  which  the  property  was  taken  out  of 
the  person  who  professed  to  sell,  and  was 
vested  in  another  by  a  bill  of  sale,  an  in- 
strument known  to  the  law  and  recognised 
by  Parliament.  I,  therefore,  am  of  opi- 
nion that  my  brother  Lopes  was  quite 
right,  and  that  this  rule  must  be  dis- 
charged. 

Dbnman,  J. — I  am  of  the  same  opinion. 
I  think  that  the  learned  Judge  put  the 
point  correctly  to  the  jury,  and  that  he 
rightly  entered  the  verdict  for  the  plain- 

Bule  discharged. 

Solicitors— John  Laidman,  for  plaintiff;  Hicklin 
&  Washington,  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1880  f  THB  141708  AND  raE*  BUR_ 
March  18  <      OB8SE8  op  the  borough 

20  22        I       °P  8ALTASH  v'  GOODMAN 
'      *  AND  ANOTHER. 

Trespass  —  Several  Oyster  Fishery  — 
Navigable  River — Olaim  to  take  without 
Stint — Free  Inhabitants  of  Ancient  Tene- 
ments. 

The  plaintiffs,  an  incorporated  body, 
claimed  to  be  possessed  of  a  several  fishery 
in  a  tidal  navigable  river,  and  in  support 
of  their  title  produced  charters  of  confirma- 
tion and  grant,  and  proved  acts  of  imme- 
morial user,  from  which  the  Court,  drawing 
inferences  of  fact,  held  a  prima  facie  title 
to  the  soil  and  several  fishery  to  be  esta- 
blished, raising  the  presumption  of  a  legal 
origin,  i.e.,  a  grant  before  Magna  Charta. 

The  defendants  claimed,  as  free  inhabi- 
tants of  ancient  tenements  in  the  borough 
of  Sal  task,  to  have  from  time  immemorial, 
without  interruption,  and  as  of  right,  the 
privilege  of  dredging  for  oysters  in  the  locus 
in  quo,  from  the  2nd,  day  of  February  to 
Easter  Eve  in  each  year,  and  carrying 
away  the  same  without  stint,  for  sale  and 
otherwise.  They  also  claimed  to  have  exer- 
cised the  above  privilege  as  free  inhabitants 
of  the  borough,  and  as  subjects  of  (lie 
realm;  and  they  also  claimed  a  general 
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right  to  dredge  for  oysters  as  subjects  of  the 
realm., — 

Held,  that  no  right  in  the  defendants, 
as  subjects  of  the  realm,  could  be  esta- 
blished, as  it  would  be  inconsistent  with  a 
several  fishery  tn  the  plaintiffs,  who  would 
take  nothing  by  their  grant,  and  would  be 
destructive  of  the  fishery. 

Held  farther,  that  the  other  claims  of  the 
defendants  founded  on  immemorial  user 
could  not  be  established,  for  that  they  were 
made  in  respect  of  a  fluctuating  body,  and 
would  have  to  be  supported  by  the  pre- 
sumption of  a  lost  royal  grant,  which  alone 
would  have  the  effect  of  incorporating  such 
body,  and  that  such  a  presumption  could 
not  be  made  when  antagonistic  to  the  exist- 
ing rights  of  the  plaintiffs. 

Lord  Rivers  r.  Adams  (48  Law  J.  Rep. 
Bxch.  47;  Law  Rep.  3  Ex.  D.  361) 
followed. 

Special  Case  stated  in  an  action 
brought  to  determine  a  question  as  to 
the  alleged  right  of  the  defendants,  as 
inhabitants  of  the  borough  of  Saltash,  in 
Cornwall,  to  dredge  for  oysters  in  the 
river  Thamer,  within  the  liberties  of  the 
borough  of  Saltash. 

CASE. 

1.  This  is  an  action  of  trespass  broaght 
against  two  inhabitants  of  the  borough  of 
Saltash,  in  the  county  of  Cornwall,  for 
a  trespass  alleged  to  have  been  committed 
by  them  in  a  certain  part  qf  the  river 
Thamer,  and  on  the  soil  thereof,  wherein 
the  plaintiffs  claim  to  be  possessed  of  a 
certain  several  oyster  fishery,  and  for  dis- 
turbing, catching,  carrying  away,  and 
converting  to  their  own  use,  divers  quan- 
tities of  the  oysters  therein,  for  the  pur- 
poses of  sale  and  otherwise. 

2.  The  alleged  trespass  was  committed 
by  the  defendants  on  the  2nd  day  of 
February,  1876. 

3.  The  defendants  admit  the  commis- 
sion, in  fact,  of  the  acts  complained  of, 
but  claim  the  right  to  do  those  and 
similar  acts  at  all  reasonable  times,  from 
the  2nd  day  of  February  to  Easter  Eve 
in  each  year,  both  inclusive. 

4.  The  plaintiffs  are  a  corporation  in- 
corporated by  divers  royal  charters, 
granted  respectively  in  the  reigns  of 


Queen  Elizabeth,  King  Charles  2,  and 
King  George  3.  By  virtue  of  such 
royal  charters,  and  by  prescription,  the 
plaintiffs  claim  to  be  possessed  of  the  soil 
and  of  a  certain  several  oyster  fishery  in 
those  parts  of  the  river  Thamer,  and  its 
tributaries,  described  in  the  plaintiffs' 
particulars  (1). 

5,  6,  and  7  stated  that  the  charters 
and  acts  of  ownership  hereinafter  set  oat 
form  part  of  the  case. 

8.  The  defendants  are  free  inhabitants 
of  ancient  tenements  in  the  borough  of 
Saltash. 

9.  The  free  inhabitants  of  ancient  te- 
nements in  the  borough  of  Saltash  have, 
from  time  immemorial,  without  inter- 
ruption,  and  olaiming  as  of  right,  exer- 
cised the  privilege  of  dredging  for  oysters 
in  the  locus  in  quo  mentioned,  from  the 
2nd  of  February  in  each  year  to  Easter 
Eve  in  each  year,  both  inclusive,  and  of 
catching  and  carrying  away  the  same 
without  stint,  for  sale  and  otherwise. 
The  acts  complained  of  were  done  in  tbe 
exercise  of  the  privilege. 

10.  The  river  Thamer  was  at  the  time 
mentioned,  and  at  the  locus  in  quo  men- 
tioned, a  navigable  river  or  arm  or 
creek  of  the  sea,  where  the  tide  flows  and 
reflows. 

11.  The  defendants  contend  that  the 
soil  of  the  Thamer  of  the  locus  in  quo, 
and  the  several  oyster  fishery,  if  any,  are 
vested  in  the  Crown  or  Duchy  of  Corn- 
wall. The  plaintiffs  contend  that  the 
soil  and  several  fishery  are  vested  in 
them. 

12.  The  defendants  claim  to  have  ex- 
ercised the  privilege  described  in  para- 
graph 9  as  subjects  of  the  realm. 

13.  The  defendants  contend  that  the 
user  described  in  paragraph  9  raises  the 
presumption  and  inference  of  a  royal 
grant  or  charter  from  the  Crown  or 

(1)  The  particulars  were  as  follows :— Plaintifls' 
liberty  of  the  water  Thamer  extends  from  Okie 
Tor  Eock  in  the  Thamer,  Old  Man's  Beard  in  the 
river  Tavy,  Cutter  Beake  Rock  in  the  rirer  Lyn- 
her,  to  Prince  Rock  in  the  river  Lana,  and.  sea- 
wards to  an  imaginary  line  drawn  between  inner 
Penlee  Point,  on  the  west  of  Plymouth  Sound, 
and  a  rock  called  S  haggles  tone  or  Shillestone,  on 
the  eastern  side  of  the  Plymouth  Sound.  The 

Elaintiffs'  oyster  fishery  extends  throughout  these 
mits,  excepting  in  that  part  called  Catte water, 
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Dachy  of  Cornwall,  made  either  to  the 
free  inhabitants  of  ancient  tenements  in 
the  borough  of  Saltash,  or  to  some  per- 
son or  body  corporate  in  trust  for  them, 
which  said  grant  or  charter  has  been  lost, 
and  the  defendants  rely,  as  a  justification 
for  their  acts,  on  such  last-mentioned 
grant  or  charter. 

14.  The  defendants  allege  that  this 
user  is  sufficient  to  establish  their  right 
in  law  to  do  the  acts  complained  of,  upon 
the  ground  of  custom,  or  any  other  legal 
origin,  which  may  be  reasonably  presumed 
or  inferred  from  such  user. 

14a.  If  the  plaintiffs  are  entitled  to  any 
right  of  fishery  at  all,  the  defendants  con- 
tend that  it  is  a  right  of  fishery  subject 
to  the  rights  of  the  defendants,  and  that 
the  plaintiffs  have  only  a  several  or  ex- 
clusive fishery  sub  modo,  and  against  per- 
sons other  than  the  free  inhabitants  of 
the  borough  of  Saltash. 

15.  The  defendants  contend  that  such 
user  from  time  immemorial  is  sufficient 
to  establish  the  rights  of  free  inhabitants 
of  ancient  tenements,  under  2  &  3  Will. 
4.  c.  71. 

16.  The  plaintiffs  contend,  that  an 
usage  to  dredge  oysters  without  stint,  for 
the  purposes  of  sale  or  otherwise,  in  a 
several  fishery  is  unreasonable,  and  de- 
structive of  the  fishery,  and  does  not 
raise  any  presumption  of  royal  grant  or 
charter,  and  cannot  be  the  subject  of  any 
prescription  or  right  under  the  statute 
mentioned  in  the  previous  paragraph. 
The  said  usage  does,  in  fact,  tend  to  the 
destruction  of  the  said  oyster  fishery,  and 
if  continued  will  destroy  the  same. 

17.  The  questions  for  the  opinion  of 
the  Court  (who  are  to  be  at  liberty  to 
draw  inferences  of  fact)  are : — 

1.  Whether  the  defendants,  as  subjects 
of  the  realm,  are  entitled  to  dredge  for 
oysters,  and  to  carry  away  the  same  with- 
out stint,  for  sale  or  otherwise,  between 
the  2nd  of  February  and  Easter  Eve  in 
each,  year,  both  inclusive. 

2.  Whether  the  defendants  are  enti- 
tled to  the  same  rights  as  free  inhabi- 
tants of  ancient  tenements  in  the  said 
borough. 

3.  Whether  the  defendants  are  entitled 
to  the  same  rights  as  free  inhabitants  of 
the  said  borough. 


If  the  Court  be  of  opinion  that  the  de- 
fendants are  not  so  entitled,  judgment  is 
to  be  entered  for  the  plaintiffs  for  40*., 
and  for  an  injunction  restraining  the 
defendants  from  any  repetition  of  the  acta 
complained  of,  with  costs  of  suit. 

If  the  Court  should  be  of  the  contrary 
opinion,  judgment  is  to  be  entered  for  the 
defendants  with  costs. 

The  charters  referred  to  in  the  Special 
Case  are,  so  far  as  is  material,  as  fol- 
lows : — 

I.  A  charter  of  27th  Elizabeth,  which, 
after  referring  to  ancient  letters  patent  of 
confirmation  and  charters  to  the  free  bur- 
gesses of  Essa,  otherwise  Saltash,  and 
ratifying  and  confirming  the  same,  and 
reciting  that  the  said  burgesses  "have 
from  time  immemorial  held  divers  cus- 
toms, liberties,  &c,  as  well  by  prescrip- 
tion as  by  the  aforesaid  charters,"  pro- 
ceeded to  constitute  the  town  or  borough 
of  Saltash  a  free  borough,  and  the  bur- 
gesses a  body  corporate,  and  granted  to 
the  mayor  and  free  burgesses  of  Saltash 
"  the  town  and  borough  aforesaid,  with 
all  and  singular  its  suburbs,  members 
and  appurtenances,  and  all  the  aforesaid 
customs,  liberties,  privileges,  franchises, 
immunities,"  &c,  "and  the  like  lands, 
tenements,  waters,  water-courses,"  Ac., 
"  and  also  all  the  rents  of  assize,  tolls  of 
oysters,  with  the  minute  customs,  to  wit, 
anchorage  of,  and  the  customs  to  be 
taken  for  every  seine  of  the  sea,  Ac.  To 
have  and  to  hold  the  same  in  fee  farm  for 
ever,  rendering  therefore  yearly  to  us,  our 
heirs  and  successors,  so  long  as  the  Duchy 
of  Cornwall  shall  be  in  the  hands  of  us, 
our  heirs  or  successors,  the  snm  of 
eighteen  pounds." 

II.  A  charter  of  30th  Charles  2, 
which  confirmed  the  charter  of  Eliza- 
beth. 

III.  A  charter  of  35th  Charles  2, 
which,  after  reciting  the  previous  charters 
and  letters  patent,  and  reciting  that  sun- 
dry doubts  and  allegations  had  lately  been 
moved  concerning  the  election  of  mayor 
and  other  officers  of  the  borough,  by  rea- 
son of  omissions  and' doubtful  expressions 
in  the  aforesaid  charters,  and  reciting  that 
the  mayor  and  free  burgesses  of  the  bo- 
rough of  Saltash  had  surrendered  their 
charters  and  privileges,  which  said  sur- 
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render  was  accepted,  and  that  the  mayor, 
Ac.,  besought  a  re-grant  of  the  same, 
proceeded  to  re-constitute  the  town  of 
Saltash  to  be  a  free  borough,  and  the 
mayor  and  free  burgesses  thereof  to  be  a 
body  corporate,  to  hold  the  town  and  bo- 
rough of  Saltash,  with  its  appurtenances, 
and  to  re-grant  all  the  like  customs, 
liberties,  privileges,  franchises,  Ac.,  in 
the  same  manner  and  with  the  same 
words  as  in  the  charter  of  27  Eliza- 
beth. 

IV.  A  charter  of  George  3,  which, 
after  reciting  all  previous  charters  and 
letters  patent,  together  with  the  charter 
of  surrender  and  re-grant  of  Charles  II., 
and  after  reciting  that,  by  reason  of  se- 
veral disputes,  the  corporation  was  be- 
coming dissolved,  proceeded  to  re-con- 
stitute the  corporation,  and  to  grant  to 
the  mayor  and  free  burgesses  of  the  bo- 
rough of  Saltash  all  such  like  customs, 
liberties,  privileges,  franchises,  immuni- 
ties and  jurisdictions  thereunto  of  old 
belonging,  in  the  same  manner,  and  with 
the  same  words  as  in  the  charter  of  27 
Elizabeth. 

The  following,  so  far  as  are  material, 
were  the  acts  of  ownership  relied  on  by 
the  plaintiffs. 

Record  in  the  action  of  Rudiard  v. 
Porter,  decided  shortly  after  the  charter 
27  Elizabeth,  in  which  the  plaintiffs,  as 
farmers  under  the  Duchy  of  Cornwall, 
complain  that  the  defendants  have  en- 
tered and  intruded  on  this  fishery.  The 
defendants  justified  as  free  burgesses 
of  Saltash,  and  set  out  an  inquisition  of 
20  Henry  6,  finding  that  "the  Mayor 
and  free  burgesses  of  the  town  of  Asyshe 
have  from  antient  time  been  seized  of  the 
water  Thamer,  with  its  profits,  &c." 
Judgment  for  the  defendants. 

Record  in  the  action  of  The  Mayor  and 
Free  Burgesses  of  Saltash  v.  Uden  dated 
1843,  in  which  the  plaintiffs  sued  for 
money  due  from  the  defendants  to  the 
plaintiffs  for  certain  tolls,  anchorage  and 
other  duties.  Judgment  for  the  plain- 
tiffs. 

Record  in  the  action  of  The  Mayor  and 
Free  Burgesses  of  the  Borough  of  Saltash 
v.  Fwemore  in  1845,  in  which  judgment 
was  given  for  the  plaintiffs. 

Several  inquisitions  on  bodies  found  in 


the  river  Thamer,  in  which  the  Mayor 
presided  as  coroner. 

25th  of  August,  1860.  Lease  by  the 
mayor  and  free  burgesses  of  the  borough 
of  Saltash  of  the  sole  liberty  of  dredging 
for  oysters  in  the  river  Thamer  for  seven 
years. 

Accounts,  consisting  of  money  received 
for  dredging  oysters  from  the  year  1749 
up  to  1810. 

Also  other  leases  of  oy storage. 

Arthur  Charles  (J.  V.  Austin  with  him). 
— By  the  charters,  and  the  inquisition  of 
Henry  6,  as  well  as  by  the  acts  of 
ownership,  which  are  admissible  to  anew 
the  construction  of  ancient  charters, 
The  Duke  of  Beaufort  v.  The  Mayor  of 
Swansea  (2),  the  plaintiffs  have  made  out 
a  prima  fade  title  to  the  soil  and  several 
fishery  in  the  locus  in  quo.  "  A  subject 
may  by  prescription  have  the  interest  of 
fishing  in  an  arm  of  the  sea  which  may 
be  either  as  a  liberty  without  the  soil  or 
interest  in  the  propriety  of  it."  flior- 
grave's  Tracts  on  Hale  de  portibus  maris,  18 
— Anchorage  imports  propriety  of  the 
soil,  ib.  74s. 

The  defendants'  claim  cannot  be  estab- 
lished by  custom,  for  a  profit  a  prendre 
cannot  be  claimed  malienosolo— The  Attor- 
ney General  v.  Mathias  (3).  Nor  can  they 
claim  by  prescription,  because  a  prescrip- 
tion to  be  good  most  be  reasonable  and 
certain,  and  to  take  without  stint  is  un- 
reasonable and  uncertain,  ib.  and  bad  in 
law,  for  as  found  in  the  special  case  it 
would  be  destructive  of  the  subject- mat- 
ter,  see  Olayton  v.  Corby  (4) ;  Bland  v. 
Lipscombe  (5) ;  nor  can  the  defendants 
claim  by  grant  because  prescription  as- 
sumes a  lost  grant,  and  therefore  a  for- 
tiori the  claim  cannot  be  supported  on 
that  ground — Attorney-General  v.  Mathias 
(3).  A  grant  from  a  private  person  would 
be  useless  to  a  fluctuating  body;  there 
conld  be  no  such  grant  to  the  inhabitants 
of  ancient  tenements,  therefore  the  defen- 
dants claim  on  a  lost  royal  grant,  which 
alone  would  have  the  effect  of  incorpora- 

(2)  3  Exch.  Rep.  413 ;  19  Law  J.  Rep.  Exeh.  97. 

(3)  4  Kay  &  J.  579 ;  27  Law  J.  Rep  Chant 
761. 

(4)  5  Q.B.  Rep.  416 ;  14  Law  J.  Rep.  Q.B.  364. 

(5)  4  E.  &  B.  713 ;  24  Law  J.  Rep.  OB.  166. 
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ting  them.  A  similar  attempt  was  made 
in  Lord  Rivers  v.  Adams  (6),  but  it  was 
there  held  that  a  crown  grant  could  not 
be  presumed,  because  it  would  be  presum- 
ing a  corporation  to  have  been  created 
which  never  in  fact  existed,  and  which 
was  inconsistent  with  another  body 
actually  and  legally  existing.  The  same 
reasons  apply  to  the  present  case. 

Muir- Mackenzie  (Bnllen  with  him),  for 
the  defendants. — This  being  a  tidal  navi- 
gable river,  prima  facie  the  soil  is  vested 
in  the  crown,  and  prima  facie  the  right 
of  fishing  therein  belongs  to  the  public — 
Williams  on  Bights  of  Common,  267.  The 
onus  is  therefore  on  the  plaintiffs  to  estab- 
lish a  several  fishery.  The  charters  relied  on 
shew  a  prima  facie  right  in  the  plaintiffs 
to  the  soil  of  the  river,  but  do  not  grant 
a  several  fishery  therein.  The  words 
"  several  fishery  do  not  occur,  and  they 
must  be  used  to  pass  the  fishery — Bonne's 
Case  (7),  cited  by  Bailey,  J.,  in  The  Duke 
of  Somerset  v.  FogweU  (8).  The  grant  of 
a  several  fishery  in  the  arm  of  the  sea 
could  not  be  made  after  Magna  Gharta, 
c.  16  (9).  The  corporation  surrendered 
their  rights  to  Charles  2,  and  there  was 
no  right  then  to  regrant  them — see  The 
Mayor,  $c,  of  Colchester  v.  Brooke  (10). 
The  defendants,  therefore,  have  rights  of 
fishing  as  subjects  of  the  realm. 

The  acts  of  ownership  on  the  part  of 
the  plaintiffs  are  opposed  by  immemorial 
user  on  the  part  of  the  defendants.  A 
several  fishery  may  exist  apart  from  any 
ownership  of  the  soil,  and  the  right  may 
be  confined  to  certain  fish,  as  oysters  in  a 
tidal  navigable  river — Williams  on  Bights 
of  Oommon,  264;  Sogers  v.  Allen  (11)  ; 

(6)  48  Law  J.  Bep.  Exch.  47;  Law  Bep.  3 
Ex.  D.  361. 

(7)  Davis  55. 

(8)  6  R  &  C.  875. 

(9)  9  Henry  8.  c.  16.  "No  banks  shall  be 
defended  from  henceforth,  but  snch  as  were  in 
defence  in  the  time  of  King  Henry  our  grandfather, 
by  the  samo  places,  and  the  same  bounds,  as  they 
were  wont  to  be  in  his  time." 

That  is,  that  no  owner  of  the  banks  of  rivers 
shall  so  appropriate  or  keep  the  rivers  several  to 
him  to  defend  or  bar  others  either  to  have  passage 
or  fish  there,  otherwise  than  they  were  used  m 
the  reign  of  King  Henry  II.— 2  Coke  Inst.  30. 

(10)  7  Q-B.  Bep.  339 ;  15  Law  J.  Bep.  Q.B.  69, 
173. 

(11)  1  Campb.  809,  812. 

You  49.— Q.B.,  CP.  ft  Exch. 


Hall  on  Seashore,  192 ;  Duke  of  Somerset 
v.  Fogwell  (8).  There  may  be  a  pre- 
scriptive right  in  a  subject  to  a  several 
fishery  in  an  arm  of  the  sea — The  Mayor 
of  Orford  v.  Richardson  (12).  Even  as- 
suming the  plaintiffs  to  have  a  several 
fishery,  yet  the  rights  claimed  by  the 
defendants  can  co-exist.  "  A  free  fishery 
is  a  right  either  coexistent  with  a  several 
fishery,  or  with  other  free  fisheries.  A 
man  who  has  a  several  fishery  may  grant 
a  free  fishery  to  another  who  will  have 
free  fishing  with  the  grantor."  Viner, 
Abr.  Pise.  A. ;  2  Sid.  8.  The  Mayor  of 
York  v.  Pilkington  (18) ;  Seymour  v. 
Lord  Oourtenay  (14).  Where  there  is 
immemorial  user,  the  tendency  of  the 
Courts  is  to  find  a  legal  origin — see  per 
Blackburn,  J.,  in  Bryant  v.  Foote  (15), 
and  per  Lord  Coleridge,  C.  J.,  in  The  Duke 
of  Norfolk  v.  Arbuthnot  (16). 

[Dbkman,  J.,  referred  to  Johnson  v. 
Barnes  (17).] 

The  words  "  without  stint "  must  be 
construed  reasonably,  and  subject  to  the 
various  Acts  regulating  oyster  fisheries, 
and  passed  for  their  preservation.  A 
custom  to  pasture  in  alieno  solo  may 
exist.  Co.  Litt.  1,229;  Viner,  Abr. 
Prescr.  269. 

[Gbove,  J. — That  would  only  take  the 
usufruct,  it  would  not  destroy  the  subject- 
matter.  A  custom  to  take  minerals  from 
a  mine,  as  exists  in  the  High  Peak  of 
Derbyshire,  may  well  be  good,  because 
the  minerals  must  some  day  come  to  an 
end,  but  it  would  be  different  where  the 
subject-matter  is  of  a  reproductive  nature 
as  oysters.] 

The  common  law  did  not  recognise  any 
difference  between  oysters  and  other  fish, 
and  a  right  to  take  oysters  is  a  right  of 
fishery.  See  The  Mayor,  fyc,  of  Maldon 
v.Woolvet  (18).  In  BagoU  v.  Orr  (19)  a 
distinction  was  raised  between  oysters 

(12)  4  Term  Bep.  437  ;  2  H.  Black.  182. 

(13)  1  Atk.  282. 

(14)  5  Burr.  2816. 

(15  )  86  Law  J.  Bep.  Q.B.  65 ;  Law  Bep.  2  Q.B. 
161. 

(16)  48  Law  J.  Bep.  CP.  737 ;  Law  Bep.  4 
CP.  D.  290. 

(17)  41  Law  J.  Bep.  CP.  250 ;  Law  Bep. 
7  CP  692. 

(18)  12  Ad.  &  E  18   9  Law  J.  Bep.  Q.B.  870. 

(19)  " 


2  Bos.  ft  P.  472. 
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and  floating  fish,  bat  the  point  was  not 
decided. 

The  free  inhabitants  of  ancient  tene- 
ments can  prescribe  for  a  free  fishery, 
they  are  analogous  to  the  freehold  tenants 
of  a  manor.  Warwick  v.  Queen's  College, 
Oxford  (20),  and  Elton  on  Commons,  215, 
were  cited  on  this  point. 

Arthur  Charles,  in  reply.  The  charters  are 
all  confirmative,  and  the  word  "waters" 
is  amply  sufficient  to  pass  a  fishery — Oo. 
Litt.  4.  b.  The  right  of  dredging  for 
oysters  was  held  evidence  of  a  several 
fishery  in  Mannall  v.  Fisher  (21).  The 
claim  of  the  defendants  as  subjects  of  the 
realm  is  inconsistent  with  the  plaintiffs' 
several  fishery,  and  if  valid  the  plaintiffs 
would  take  nothing  by  their  grant.  The 
analogy  of  inhabitants  to  freehold  tenants 
of  a  manor  is  not  sound,  for  the  former 
would  be  a  fluctuating  body  for  whom  a 
prescriptive  right  cannot  be  claimed — 
Ohiltem  v.  The  Corporation  of  London  (22). 

Gboyi,  J.  (on  March  22),  after  refer- 
ring to  the  charters  and  acts  of  owner- 
ship as  aet  out  above,  proceeded  as 
follows : — These  documents  disclose  rights 
of  immemorial  user  and  acts  of  owner- 
ship of  so  stroDg  a  character  that  we  are 
clearly  of  opinion  that  the  plaintiffs  have 
made  out  a  prima  facie  title  to  this  several 
fishery  and  to  the  ownership  of  the  soil. 
It  has  been  urged  on  behalf  of  the  defen- 
dants that  there  is  no  mention  of  a  several 
fishery  in  the  various  grants,  but  there  is 
authority  to  shew  that  the  word  "waters" 
is  sufficient  to  pass  the  fishery — Go.  Litt. 
4  b. 

The  defendants  claim  their  privileges 
as  subjects  of  the  realm  by  virtue  of 
Magna  Charta,  and  unless  the  grants  can 
be  remitted  to  a  time  anterior  to  Magna 
Charta,  the  plaintiffs  cannot  support  their 
title  to  a  several  fishery  in  a  navigable 
river.  But  a  general  right  in  all  subjects 
of  the  realm  to  fish  for  oysters,  which 
would  be  to  fish  at  all  times,  would  be 
inconsistent  with  the  plaintiffs'  rights,  and 
the  plaintiffs  would  take  nothing  by  their 
grant. 

(20)  39  Law  J.  Rep.  Chanc.  686;  Law  Rep. 
10  Eq.  106. 

(21)  6  Com.  B.  Rep.  N.&  866. 

(22)  47  Law  J.  Rep.  Chanc.  483 ;  Law  Rep. 
7  Ch.  D.  736. 


The  defendants  say  thai  the  plaintiffs' 
rights  wore  surrendered  by  the  Charter 
of  35  Charles  2,  and  could  not  then  be 
regranted  because  after  Magna  Charta. 
No  doubt  the  word  "  surrendered  "  was 
there  used,  but  in  this  grant,  as  in  all  the 
others,  the  words  "confirm,  ratify  and 
approve  "  are  used.  I  am  therefore  dis- 
posed to  think  that  independently  of  the 
re-grant  it  was  intended  to  confirm  all  the 
privileges  and  prescriptive  rights  which 
had  been  enjoyed  by  the  plaintiffs.  There 
is  also  authority  to  shew  that  a  several 
fishery  does  not  merge  upon  its  being 
resumed  by  the  Crown,  either  by  reason 
of  forfeiture  or  otherwise — The  Duke  of 
Northumberland  v.  Houghton  (23).  It 
seems  to  me  that  if  in  the  present  case 
the  surrender  could  be  held  to  apply  to 
prescriptive  rights,  it  is  a  nominal  sur- 
render for  the  purposes  of  re-grant.  I, 
therefore,  am  of  opinion  this  charter 
could  re-grant  and  does  re-grant  all  privi- 
leges and  prescriptive  rights,  and  that 
the  corporation  still  hold  them. 

The  defendants'  main  reliance  in  sup- 
port of  their  claim  is  placed  on  immemorial 
user  without  interruption,  to  have  dredged 
for  oysters  for  a  limited  time  and  carried 
the  same  away  "  without  stint."  They 
claim  this  limited  privilege  as  subjects  of 
the  realm,  but  an  immemorial  user  in  the 
subjects  of  the  realm  to  fish  for  a  limited 
time  is  not  only  inconsistent  with  a 
general  right  in  the  subjeots  of  the  realm 
to  fish  at  all  times,  but  also  with  the 
finding  in  the  case  that  the  free  inhabi- 
tants of  ancient  tenements  have  from 
time  immemorial  exercised  the  privi- 
lege ;  because  if  the  privilege  is  confined 
to  the  free  inhabitants  of  ancient  tene- 
ments, it  is  exclusive  of  the  right  of  other 
subjects  of  the  realm,  and  if  all  the  sub- 
jects of  the  realm  have  the  privilege,  then 
the  occupation  of  tenements  is  unneces- 
sary. The  special  case  does  not  find  that 
the  subjects  of  the  realm  have  exercised 
the  privilege,  and  there  appears  to  me  to 
be  nothing  in  support  of  this  claim. 

The  claim  is  mainly  founded  on  inhabi- 
tancy of  ancient  tenements.  It  has  been 
argued  that  this  is  analogous  to  the  free 
tenants  of  a  manor,  which  would  be  a 
prescription  in  qua  estate,  but  there  is  no 

(23)  89  Law  J.  Rep.  Excfa.  66 ;  Law  Rap.  6 
Exch.  127. 
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real  resemblance ;  the  claim  is  not  set  np 
in  respect  of  holding  nor  qua  estate,  bat 
in  respect  of  inhabitancy.  The  only  way 
in  which  such  a  right  could  be  established 
would  be  by  virtue  of  a  lost  crown  grant, 
the  only  grant  which  could  confer  such  a 
right  on  a  fluctuating  body  as  inhabitants. 
This  presumption  is  disposed  of  by  Lord 
Ifcvers  v.  Adams  (6),  where  it  was  at- 
tempted  for  the  first  time  to  set  up  the 
presumption  of  a  lost  royal  grant  before 
Magna  Charta,  which  would  have  the 
effect  of  incorporating  the  inhabitants  of 
the  parish.  The  reasons  for  that  decision 
would  be  far  stronger  in  the  present  case 
by  reason  of  the  continuing  crown  grants 
to  the  corporation,  whioh  would  be  an- 
tagonistic to  suoh  a  presumption  ;  and  on 
the  authority  of  that  case  I  am  of  opinion 
there  is  no  evidence  by  which  an  imme- 
morial user  on  the  part  of  the  free  in- 
habitants of  ancient  tenements  in  the ' 
borough  can  be  supported  by  the  fiction 
of  a  lost  royal  grant. 

It  is  contended  by  the  plaintiffs  that 
the  prescriptive  user  is  unreasonable,  be- 
cause it  is  utterly  destructive  of  the  sub- 
ject matter.  It  is  true  it  is  limited,  but 
nevertheless  it  is  claimed  "  without 
stint."  There  may  be  oyster  fisheries  in 
whioh  the  oysters  may  be  taken  "  without 
stint,"  without  danger  of  destruction  to 
the  subject  matter.  But  there  is  no  need 
to  speculate  on  this  because  it  is  found 
in  the  case  that  the  usage  if  continued 
would  destroy  the  oyster  fishery.  The 
Attorney  General  v.  Malhias  (3)  and 
Bland  v.  Lipscombe  (5)  are  authorities  to 
shew  such  a  right  could  not  be  claimed 
by  custom  or  prescription.  In  the  latter 
case  the  facts  are  not  fully  set  out,  and 
it  is  assumed  by  Lord  Campbell  that  the 
custom  claimed  would  be  destructive  of 
the  subject  matter  and  therefore  bad. 

One  argument  addressed  to  us  by  the 
counsel  for  the  defendants  was,  that  the 
Court  will  make  any  presumption  in 
favour  of  a  lawful  origin,  but  the  Court 
will  not  make  such  a  presumption  when 
the  claim  is  destructive  of  the  subject 
matter  or  antagonistic  to  opposing  rights. 
It  was  said  those  opposing  rights  were 
legally  inconsistent  with  the  immemorial 
user  on  the  part  of  the  defendants.  That 
argument  was  also  brought  forward  in 
Lord  Rivers  v.  Adams  (6),  and  the  Court 


then  said  that  the  user  might  have  been 
allowed  to  go  on  because  it  was  felt  it 
would  not  grow  into  a  right,  and  I  am 
inclined  to  think  suoh  may  have  been  the 
case  here.  While  oysters  were  not  of 
much  value  and  plentiful,  the  inhabitants 
of  cottages  in  the  neighbourhood  may 
have  been  allowed  to  dredge,  but  when 
oysters  became  scarce  and  there  was  a 
high  probability  of  the  whole  fishery  being 
destroyed,  then  the  corporation  thought 
fit  to  interfere. 

On  the  whole  of  the  case  I  am  of  opi- 
nion that  the  plaintiffs  have  made  out  a 
prima  facie  title,  and  that  the  defendants 
nave  made  out  no  title  to  support  the 
right  they  olaim,  and  I  answer  the  three 
questions  submitted  to  us  in  the  negative. 

Denman,  J.,  delivered  the  following 
written  judgment. — The  plaintiffs  claim 
a  several  oyster  fishery  in  parts  of  the 
Thamer.  The  defendants,  first,  deny  any 
such  right,  and  claim  as  subjects  of  the 
realm  to  take  oysters  for  sale  without 
stint ;  this  they  might,  of  course,  do  if 
the  plaintiffs  have  no  several  fishery — 
subject  to  any  statutes  which  might  be 
applicable  to  this  case.  The  river  Thamer 
being  a  tidal  navigable  river  or  arm  of 
the  sea,  it  is  clear  that  the  plaintiffs  can- 
not have  a  several  fishery  except  one 
granted  before  Magna  Charta.  But 
where  the  evidence  shews  immemorial 
enjoyment  of  all  the  incidents  of  a  seve- 
ral fishery,  a  grant  before  Magna  Charta 
(i.  e.  the  proper  legal  origin)  ought  to  be 
presumed. 

In  this  case  I  think  the  evidence  from 
the  charters,  being  all  confirmation  char- 
ters, coupled  with  the  usage,  is  irresis- 
tible evidence  of  a  several  oyster  fishery. 
It  was  hardly  contested  that,  in  the  ab- 
sence of  the  finding  in  paragraph  9  of 
the  case,  there  is  ample  evidence  of  a 
several  fishery  at  one  time ;  but  it  was 
argued  that,  admitting  there  was  such  a 
grant,  the  fishery  is  gone,  because  it  was 
surrendered  in  the  35  Car.  2,  and  could 
not  be  regranted.  I  think  that  this  is  not 
the  effect  of  what  has  happened  in  this 
case.  Looking  at  the  manner  in  which  this 
charter  originated,  and  at  its  object  and 
scope  as  shewn  on  the  face  of  it,  it  appears 
to  me  that  it  is  impossible  to  say  that  at 
any  given  moment  of  time  the  general 
right  of  fishery  ceased  to  exist.   The  ac- 
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oeptance  of  the  surrender  to  the  Crown, 
and  the  re-grant  to  the  corporation,  are 
contemporaneous  acts.  In  each  a  case  I 
can  find  no  authority  for  saying  that  the 
right  is  gone.  In  the  case  of  forfeiture 
and  resumption  by  the  Crown  of  a  seve- 
ral fishery,  it  was  held  in  the  case  of 
The  Duke  of  Northumberland  v.  Houghton 
(23),  by  Martin,  B.,  and  Pigott,  B.,  as- 
senting, and  Kelly,  C.B.,  not  disputing, 
that  notwithstanding  the  doubts  which 
had  arisen  as  to  the  dne  election  of  the 
officers,  there  would  be  no  merger.  The 
evidence  is  very  strong  in  the  present 
case  to  shew  that  the  right  continued  to 
be  acted  upon  down  to  and  subsequent 
to  the  last  charter  of  14  Geo.  3.  The 
lease  set  out  in  the  case  of  the  sole  privi- 
lege of  dredging  oysters  is  wholly  irre- 
concileable  with  a  cessation  of  the  right 
at  any  time.  It  appears  to  me  quite 
clear  that  the  charter  of  35  Charles  2  was 
not  intended  to  resume,  and  had  not  the 
effect  of  resuming  possession  for  a  single 
moment  of  the  right  of  fishery  vested  in 
the  corporation,  but  merely  to  continue 
and  confirm  to  the  corporation  the  same 
franchises,  including  the  several  fishery 
which  the  corporation  then  possessed. 

I  have  therefore  no  hesitation  in  coming 
to  the  conclusion  that  the  plaintiffs  have 
made  out  their  case  to  a  several  fishery 
continuously  enjoyed  without  interrup- 
tion in  such  a  way  as  to  call  upon  the 
Court  to  presume  a  legal  origin,  i.  e.  a 
grant  before  the  time  of  Magna  Charta, 
in  the  absence  of  anything  to  displace 
such  presumption.  I  do  not  recapitulate 
all  the  evidence  in  support  of  the  grants, 
but  I  must  say  I  think  a  stronger  prima 
facie  case  could  hardly  have  been  made 
out. 

Then,  if  there  was  a  several  oyster 
fishery  in  the  plaintiffs,  the  right  of  the 
public  as  such,  and  therefore  of  the  de- 
fendants as  subjects  of  the  realm  to  fish 
and  take  oysters  without  stint,  which  is 
relied  upon  by  the  defendants,  cannot 
exist.  It  would  be  wholly  inconsistent 
with  a  several  (i.  e.  sole  and  exclusive) 
oyster  fishery  in  the  plaintiffs,  and  it 
would  be  destructive  of  the  several  oyster 
fishery.  Mr.  Mackenzie,  in  his  able  ar- 
gument, was  obliged  to  admit  that  he 
could  not  rely  upon  the  right  of  the  pub- 
lic! without  relying  upon  it  to  that  ex- 


tent. In  fact,  he  used  it  as  an  argument 
only  against  the  existence  of  such  a 
several  fishery  at  all.  But  the  defend- 
ants mainly  relied  upon  the  right  de- 
scribed in  paragraph  9  of  the  case.  The 
case  finds  such  a  usage  to  have  existed 
from  time  immemorial.  I  assent  to  the 
proposition  so  forcibly  enlarged  on  by 
Willes,  J.,  in  the  case  of  Johnson  v.  Barnes 
(17),  that  we  are  bound  to  presume  a 
legal  origin  if  possible  for  the  usage  so 
found ;  but  the  real  question  is,  whether 
such  a  user  as  that  here  stated  can  pos- 
sibly have  had  any  legal  origin.  I  must, 
however,  here  say,  that  I  quite  assent  to 
the  qualification  that  when  the  word  pos- 
sible is  used,  it  must  be  considered  to 
mean  reasonable.  The  defendants'  claim 
is,  first,  as  free  inhabitants  of  the  borough, 
and  secondly,  as  free  inhabitants  of  an- 
cient tenements  in  the  borough,  "  to 
dredge  for  oysters  from  the  2nd  of  Feb- 
ruary to  Easter  Eve  inclusive,  and  to 
carry  away  the  oysters  without  stint 
for  sale  and  otherwise."  Such  a  claim 
appears  to  me  to  be  one  which,  with 
every  desire  to  support  it,  on  the  ground 
that  it  is  found  to  have  been  exercised 
immemorially  and  without  interruption, 
cannot  be  supported  in  law. 

It  cannot  be  claimed  by  prescription, 
because  those  in  whose  right  it  is  said  to 
exist  are  a  fluctuating  body.  The  free 
inhabitants,  as  free  inhabitants  of  ancient 
tenements,  most  be  a  transitory  and  uncer- 
tain body,  as  the  inhabitants  of  ancient 
tenements  in  Oateward's  Case  (24),  or  as  the 
several  persons  who  set  up  the  right  in 
any  of  the  cases  on  the  subject.  It  cannot 
be  set  up  by  custom,  because  it  is  a  profit 
in  alieno  solo—  Constable  v.  Nicholson  (25), 
ChUtern  v.  The  Corporation  of  London 
(22),  and  other  cases.  It  is  suggested 
that  the  Court  may,  in  order  to  support 
the  immemorial  usage  in  this  case,  pre- 
sume a  lost  royal  grant,  incorporating 
the  body  in  whom  this  custom  is  said  to 
exist,  for  the  purpose  of  doing  the  very 
acts  mentioned  in  paragraph  9,  as  having 
been  immemorially  done.  This  is  un- 
doubtedly a  very  ingenious  suggestion, 
but  the  presumption  would  certainly  be 
a  most  violent  one.   A  similar  attempt 

(24)  6  Rep.  596. 

(25)  14  Com.  B.  Rep.  N.S.  210 ;  32  Law  J.  Rep. 
OP.  240. 
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was  made  in  Lord  Rivera  v.  Adams  (6), 
bat  the  Court  held  that  such  a  presump- 
tion ought  not  to  be  made,  if  inconsist- 
ent with  the  past  and  existing  state  of 
things.  In  the  present  case,  in  order  to 
suppose  such  an  origin  as  this  usage,  we 
should  have  to  make  a  presumption  to 
the  last  degree  in  conflict  with  the  whole 
history  of  the  fishery,  so  far  as  we  can 
gather  it.  There  is  no  indication  of  any 
corporate  act  ever  having  been  done  by 
the  persons  of  whom  the  supposed  cor- 
poration must,  if  it  existed,  be  composed. 
The  very  right  claimed  is  one  violently 
in  antagonism  with  the  several  fishery  of 
which  we  think  there  is  a  strong  prima 
fade  case.  It  is  a  far  more  improbable 
supposition  than  that  which  was  rejected 
in  Lord  Rivers  v.  Adams  (6),  because  in 
that  case  the  faggots  to  be  got  were  not 
sold  or  used  out  of  the  parish,  whereas 
in  the  present  case  the  right  claimed  is 
to  get  oysters  for  sale  anywhere  without 
stint,  even  though  it  tends  to  the  destruc- 
tion of  a  several  oyster  fishery  granted 
before  Magna  Charta  to  an  existing  cor- 
poration. The  very  statement  of  the 
purposes  for  which  such  an  incorpora- 
tion would  have  to  be  presumed,  accord- 
ing to  the  test  given  in  Constable  v. 
Nicholson  (25),  appears  to  me  to  be  fatal 
to  one  drawing  such  a  conclusion.  It 
would  be  a  purpose  wholly  unreasonable 
and  in  derogation  of  rights  clearly  estab- 
lished as  existing  in  others.  Considering 
that  the  right  claimed  is  one  which  can- 
not be  claimed  either  by  custom  or  pre- 
scription, I  think  that  we  should  be  by 
no  means  justified  in  presuming  so  im- 
probable a  thing  as  an  incorporation  of 
the  persons  in  whom  this  right  is  set 
up.  I  can  draw  no  such  inference  from 
the  facta.  On  the  contrary,  I  think  it 
wholly  inconsistent  with  the  facts  proved. 
I  therefore  think  that  our  judgment  ought 
to  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs  for  forty 
shillings,  and  for  an  injunction  as 
prayed. 

Solicitors — N.  Bennett,  agent  for  Clererton  & 
Son,  Plymouth,  for  plaintiffs ;  Wedlake  & 
Letts,  agents  for  Edmonds  &  Son,  Plymouth, 
for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 

{Appeal  from  the  Exchequer  Division.) 
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Practice — Appeal — Prohibition  to  the 
County  Court— 19  20  Vict.  c.  108.  s. 
42—39  *  40  Vict.  c.  59.  s.  20— Judicature 
Act,  1873,  s.  19. 

An  appeal  lies  from  the  decision  of  the 
Divisional  Court  on  an  application  for  a 
prohibition  to  a  County  Court ;  for  section 
42  of  19  20  Vict.  c.  108,  relates  to  pro- 
cedure only,  and  does  not  enact  that  the 
judgment  of  the  Divisional  Court  shall  be 
final. 

Appeal  from  the  Exchequer  Division. 

The  plaintiff  sued  the  defendant  in  the 
County  Court  of  Hertfordshire  for  a 
breach  of  a  warranty,  and  recovered  a 
verdict  with  201.  damages.  An  appli- 
cation was  made  to  the  Judge  of  the 
County  Court  for  a  new  trial,  which  he 
at  first  refused,  but  which  he,  after  a  few 
minutes  consideration,  granted.  The  de- 
fendant moved  in  the  Exchequer  Division 
for  a  prohibition,  on  the  ground  that  the 
Judge  having  refused  a  new  trial  was 
functus  officio,  and  could  not  reconsider 
his  determination.  On  the  rule  coming 
on  for  argument  before  the  Divisional 
Court  it  was  made  absolute,  because  the 
plaintiff  had  not  filed  any  affidavits  in 
answer  to  those  filed  by  the  defendant, 
and  the  counsel  for  the  plaintiff,  who  was 
present,  and  who  applied  for  a  postpone- 
ment, which  was  refused,  did  not  argue. 
The  rule  was  then  made  absolute,  and 
was  drawn  up  containing  the  words,  "  no 
cause  being  shewn." 

The  plaintiff  appealed. 

Cooper  and  Birch,  for  the  defendant, 
took  a  preliminary  objection.  It  is  not 
competent  to  the  plaintiff  to  appeal,  as  he 
did  not  shew  cause  in  the  Divisional 
Court—  Walker  v.  Budden  (1). 

[Baqgallat,  L.J. — The  circumstances 
are  not  the  same — there  the  party  did  not 

•  Cof<mBramwell,LJ.;  Baggallay.LJ. ;  and 
Brett,  L.J. 

(1)  49  Law  J.  Rep.  Q.B.  169;  Law  Rep.  6 
Q.B.  D.  287. 
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appear  in  the  Divisional  Court,  here  the 
party  appeared,  but  not  having  the  neces- 
sary materials  declined  to  occupy  the  time 
of  the  Court  uselessly.  Brett,  L.J. — Is 
it  not  rather  as  Mellish,  L.J.,  said,  that 
the  Court  has  a  discretion  as  to  hearing 
the  appeal,  not  that  it  cannot  hear  it. 
Bramwill,  L.  J. — There  is  nothing  in  the 
objection.  I  think  the  words,  11  no  cause 
being  shewn,"  should  not  be  in  the  rule, 
they  do  not  represent  what  occurred.] 

E.  Browne,  for  the  plaintiff,  argued  on 
the  facts.  He  was  stopped  by  the  Court. 

Cooper,  for  the  defendant. — Apart  from 
the  facts  of  the  case,  it  is  submitted  that 
no  appeal  lies  from  the  decision  of  the 
Divisional  Court.  It  is  provided  by  19 
&  20  Vict.  c.  108.  sect.  42,  "  When  an 
application  shall  be  made  to  a  Superior 
Court,  or  a  Judge  thereof,  for  a  writ  of 
prohibition  to  be  addressed  to  a  Judge  of 
a  County  Court,  the  matter  shall  be  finally 
disposed  of  by  rule  or  Order,  and  no  de- 
claration or  further  proceedings  in  prohi- 
bition shall  be  allowed,"  and  section  20 
of  39  A  40  Vict.  c.  59,  provides  that, 
"  Where,  by  Act  of  Parliament,  it  is  pro- 
vided that  the  decision  of  any  Court  or 
Judge,  the  jurisdiction  of  which  Court  or 
Judge  is  transferred  to  the  High  Court 
of  Justice  is  to  be  final,  an  appeal  shall 
not  lie  in  any  such  case  from  the  deci- 
sion of  the  High  Court  of  Justice,  or  of 
any  Judge  thereof,  to  Her  Majesty's 
Court  of  Appeal."  The  effect  of  the  two 
sections,  when  read  together,  is  to  make 
the  decision  of  the  Divisional  Court 
final. 

Cockerell,  for  the  Judge  of  the  County 
Court. — The  section  of  the  County  Court 
Act  referred  to  only  relates  to  procedure, 
it  provides  there  shall  not  be  any  declara- 
tion or  other  pleadings  in  prohibition,  it 
does  not  enact  that  the  decision  of  the 
Divisional  Court  shall  be  final. 

Bramwell,  L.J. — I  am  of  opinion  that 
on  the  facts  this  appeal  should  be  allowed. 
It  is  objected,  however,  that  we  have  no 
jurisdiction  to  hear  this  appeal,  and  that 
objection  is  founded  on  two  sections  of 
two  Acts.  The  later  Act,  and  the  more 
general  Act,  is  the  Appellate  Jurisdiction 
Act  of  1876,  which  provides,  by  section 
20,  that  where,  by  Act  of  Parliament,  it  is 


provided  that  the  decision  of  any  Court 
or  Judge  is  to  be  final,  an  appeal  shall 
not  lie  in  any  such  case  from  the  decision 
of  the  High  Court.  Now,  if  we  find  that 
there  is  any  provision  in  any  statute  which 
enacts  that  the  jurisdiction  of  the  Divi- 
sional Court  is  to  be  final  in  such  a  case 
as  this,  we  ought  to  hold  that  this  appeal 
will  not  lie ;  there  is,  however,  no  such 
provision,  for  the  section  of  the  County 
Court  Act  does  not  say  so,  it  only  says, 
that  instead  of  there  being  a  declaration 
in  prohibition,  the  Court  shall  finally  dis- 
pose of  the  question,  on  the  rule  or 
Order.  Section  42  of  19  &  20  Vict.  c 
108,  really  only  provides  for  a  question 
of  pleading,  it  does  not  enact  in  terms 
that  the  decision  of  the  Divisional  Court 
shall  be  final.  As  a  matter  of  fact,  that 
decision  was,  before  the  Judicature  Act, 
final,  for  error  could  not  be  brought,  the 
reason  being  that  decisions  of  the  Courts 
on  prohibitions  to  County  Courts  were 
final.  But  the  Judicature  Acts  alter 
that,  and  so  there  is  now  an  appeal ;  how- 
ever, it  is  to  be  observed,  that  there  never 
was  a  statutory  enactment  forbidding  an 
appeal.  There  was  no  appeal,  because 
there  was  no  means  by  which  it  could  be 
brought.  If  we  had  any  misgiving  as  to 
whether  special  legislation  is  repealed  by 
general  legislation,  such  as  the  legis- 
lation of  the  Judicature  Act,  that  doubt 
would  be  set  at  rest  by  the  case  of  Garnett 
v.  Bradley  (2),  and  therefore  the  general 
right  of  appeal  given  by  the  Judicature 
Acts  extends  to  this  case,  and  to  all 
cases,  unless  there  is  some  special  provi- 
sion in  some  statute  which  gives  the 
jurisdiction,  and  which  enacts  that  there 
shall,  in  fact,  be  no  appeal. 

Baggallay,  L.J. — I  agree.  I  had 
doubts  as  to  the  effects  of  -  the  statutes, 
but  I  am  satisfied  that  the  decision  of  the 
Divisional  Court  as  to  this  prohibition  is 
not  final.  That  decision  is  an  order  within 
section  19  of  the  Judicature  Act,  1873, 
and  it  is  therefore  the  subject  of  an  ap- 
peal. 

Brett,  L.  J. — I  am  of  the  same  opinion. 
It  is  said  that  there  is  no  jurisdiction  in 

(2)  48  Law  J.  Rep.  QJB.  186;  Law  Rep.  3 
App.  Cm.  944. 


Digitized  by 


Google 


Vol.  49.] 


MICHAELMAS  1879  to  MICHAELMAS  1880. 


575 


Barton  r.  Tit  marsh  (App.),  Ezcb. 

this  Court  to  hear  this  appeal,  but  I  am 
satisfied  that  the  section  of  the  County 
Court  Amendment  Act  only  deals  with 
procedure,  and  only  enacts  that  a  cer- 
tain procedure  shall  prevail  in  the  Court 
where  the  prohibition  is  moved  for. 
There  is  no  express  enactment  that  there 
shall  be  no  appeal.  The  Divisional  Court 
has  made  an  order,  and  by  the  Judicature 
Acts  there  is,  subject  to  certain  excep- 
tions, of  which  this  is  not  one,  an  appeal 
from  every  order  of  the  High  Court. 
There  is,  therefore,  an  appeal  from  the 
order  of  the  Divisional  Court  in  this 
case,  and  this  appeal  must  be  allowed. 

Appeal  allowed. 


Solicitors — Dubois  &  Beid,  agents  for  Ellison  & 
Co.,  Cambridge,  for  appellant ;  Cooke  &  Jonas, 
agents  lor  E  D.  Nash,  Boyston,  for  respon- 
dent. 


[IN  THE  EXCHEQUER  DIVISION.] 

C  COLLET  AND  ANOTHIE  V.  THE 
1880.     \       LONDON  AND  NORTH  WE8T- 
May  11.       I      BEN      RAILWAY  COMPANY 
AND  OTHERS. 

Bailways  —  Accommodation  Works  — 
Remedy  for  Insufficiency — Railways  Clauses 
OmisoUdationAct,  1845  (8  $-9  Vict.  e.  20), 
st.  6&-7S. 

An  action  was  brought  by  owners  of  land 
adjoining  a  railway  against  the  railway 
company  for  damage  from  alleged  insuf- 
ficiency of  accommodation  works  made  by 
(he  company.  No  proceedings  had  been 
taken  by  the  landowners  before  justices  of 
the  peace  under  the  Railways  Clauses  Con- 
solidation Act,  1845,  8.  69,  in  respect  of 
the  alleged  insufficiency  in  the  works,  and 
the  time  limited  by  section  73  of  that  Act 
for  compelling  the  company  to  make  further 
accommodation  works  had  expired: — Held, 
on  demurrer,  that  the  action  was  not  main- 
tainable. 

Demurrer  to  a  reply. 
•  The  pleadings,  so  far  as  material,  were 
as  follows : — 

Statement  of  claim. — 1.  The  plaintiffs 


are  the  tenants  of  a  farm  called  Marl, 
brook,  and  the  defendants  are  railway 
companies,  having  vested  in  them  the 
Shrewsbury  and  Hereford  Railway.  2. 
Before  the  construction  of  the  culvert 
hereinafter  mentioned  the  farm  was 
drained  by  a  natural  watercourse  empty- 
ing itself  into  the  river  Lugg,  and  the 
owners  and  occupiers  of  the  farm  were 
entitled  so  to  drain  the  farm.  In  the 
year  1853  the  Shrewsbury  and  Hereford 
Railway  Company,  pretending  to  act  in 
the  execution  of  certain  powers  conferred 
upon  them  by  authority  of  Parliament, 
constructed  a  culvert  upon  the  farm  for 
the  purpose  of  carrying  the  water  from 
the  farm  in  and  through  another  channel. 
3.  The  culvert  was  constructed  in  an  in- 
sufficient manner,  so  as  not  to  carry  the 
water  from  the  farm,  and  the  defendants 
have  allowed  the  culvert  to  remain  in- 
sufficient. 4.  In  consequence  of  the  in- 
sufficiency of  the  culvert  the  farm  was 
flooded  in  June,  1879,  and  the  plaintiffs 
have  sustained  damage.  The  plaintiffs 
claim  502. 

Statement  of  defence. — 2.  The  de- 
fendants do  not  admit  that  the  culvert 
was  constructed  in  an  insufficient  man- 
ner. 4.  No  application  to  justices  or  to 
the  defendants  or  to  their  predecessors  in 
title  for  any  further  or  other  culvert  was 
made  within  five  years  after  the  comple- 
tion of  the  works  and  the  opening  of  the 
railway,  or  at  any  subsequent  time. 
5.  The  making  of  a  culvert  for  the  pur- 
poses mentioned  in  the  statement  of  claim 
was  an  accommodation  work  within  the 
meaning  of  sections  68  to  73  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845  (1), 

(1)  The  Railways  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict  c.  20),  enacts:  "  And  with  re- 
spect to  works  for  the  accommodation  of  lands 
adjoining  the  railway  be  it  enacted  as  follows : — 

Section  88.  The  company  shall  make  and  at 
all  times  thereafter  maintain  the  following  works 
for  the  accommodation  of  the  owners  and  occu- 
piers of  lands  adjoining  the  railway,  that  is  to 
say"  (inter  alia) " all  necessary  arches,  tunnels, 
culverts,  drains,  or  other  passages,  either  over  or 
under,  or  by  the  sides  of  the  railway,  of  such 
dimfmipnTu  M  will  be  sufficient  at  all  timet  toeon- 
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and  the  questions  in  this  action  related 
not  to  the  maintaining  or  repairing,  but 
to  the  making  of  a  proper  culvert,  and  if 
no  sufficient  culvert  was  made  by  the 
Shrewsbury  and  Hereford  Railway  Com- 
pany during  the  construction  of  the  rail- 
way, the  plaintiffs  and  their  lessors,  or 
the  predecessors  of  the  plaintiffs  or  of 
their  lessors,  ought  to  have  proceeded  in 
accordance  with  the  provisions  of  the  said 
sections,  and  not  otherwise,  and  this 
action  is  not  maintainable. 

Reply. — 2.  As  to  the  last  paragraph  of 
the  defence  the  plaintiffs  say  that  this 
action  is  brought  to  recover  damages  and 
not  to  compel  the  defendants  to  make 
any  further  aocommodation  works. 

The  defendants  demurred  to  the  2nd 
paragraph  of  the  reply,  alleging  for 
ground  of  demurrer  that  the  fact  that  the 

vey  the  water  as  clearly  from  the  lands  lying  near 
or  affected  by  the  railway  as  before  the  making  of 
the  railway,  or  as  nearly  so  as  may  be. 

Section  69.  If  any  difference  arise  respecting 
the  kind  or  number  of  any  such  accommodation 
works,  or  the  dimensions  or  sufficiency  thereof,  or 
respecting  the  maintaining  thereof,  the  same 
shall  be  determined  by  two  justices;  and  such 
justices  shall  also  appoint  the  time  within  which 
such  works  shall  be  commenced  and  executed  by 
the  company. 

Section  71.  If  any  of  the  owners  or  occupiers 
of  lands  affected  by  such  railway  shall  consider 
the  accommodation  works  made  by  the  company  or 
directed  by  such  justices  to  be  made  by  the  com- 
pany insufficient  for  the  commodious  use  of  their 
respective  lands,  it  shall  be  lawful  for  any  such 
owner  or  occupier  at  any  time  at  his  own  expense 
to  make  such  further  works  for  that  purpose  as 
he  shall  think  necessary,  and  as  shall  be  agreed 
to  by  the  company,  or,  in  case  of  difference,  as 
shall  be  authorised  by  two  justices. 

Section  78.  The  company  shall  not  be  com- 
pelled to  make  any  further  or  additional  accom- 
modation works  for  the  use  of  owners  and  occu- 
piers of  land  adjoining  the  railway  after  the 
expiration  of  the  prescribed  period,  or,  if  no  period 
be  prescribed,  after  five  years  from  the  completion 
of  the  works  and  the  opening  of  the  railway  for 
public  use*'' 


action  was  brought  only  to  recover  da- 
mages, and  not  to  compel  the  defendants 
to  make  further  aocommodation  works, 
was  no  answer  to  the  matters  alleged  in 
the  last  paragraph  of  the  defence. 

R.  8.  Wright,  for  the  defendants.— The 
question  is  whether  an  owner  of  land 
adjoining  a  railway  who  has  not  within 
the  time  limited  by  the  Railways  Glauses 
Consolidation  Act,  1845,  s.  73,  for  re- 
quiring a  railway  company  to  make 
further  accommodation  works,  taken  pro- 
ceedings in  respect  of  insufficiency  of 
aocommodation  works  before  the  justices, 
to  whom  by  section  69  an  exclusive  juris- 
diction is  given  over  difierenoes  respect- 
ing the  sufficiency  of  accommodation 
works,  can  afterwards  bring  an  action  for 
damages  founded  upon  alleged  insuffi- 
ciency of  accommodation  works.  Such 
an  action  cannot  be  brought. 
[He  was  stopped.] 

/.  0.  Griffih  (TP.  T.  Barnard  with  him), 
for  the  plaintiffs. — There  was  no  grievance 
till  the  damage  happened ;  the  case,  there- 
fore, resembles  Bonomi  v.  Backhouse  (2) 
and  Whitehoute  v.  FeUowes  (3). 
Wright  was  not  heard  in  reply. 

Kelly,  C.B. — I  am  clearly  of  opinion 
that  the  defendants  are  entitled  to  the 
judgment  of  the  Court.  The  cases  cited 
for  the  plaintiffs  turn  upon  the  respective 
statutes  of  limitation  in  question  in  those 
cases,  and  have  no  application  to  the  case 
now  before  the  Court.  If  the  railway 
company  who  made  this  culvert  made  an 
insufficient  culvert  the  plaintiffs'  remedy 
was  clear  under  the  Railways  Clauses 
Consolidation  Act,  1845. 

Judgment  for  the  defendant*. 


Solicitors— Twisden,  Parker  &  Kelly,  for  plain- 
tiffs ;  R.  R.  Nelson,  for  defendants. 


(2)  9  H.L.  Cas.  608 ;  34  Law  J.  Rep.  Q.B.  181. 
(8)  10  Com.  B.  Rep.  N.S.  765 ;  SO  Law  J.  Rep, 
CJP.  805. 
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11, 15, 16,  23.  J 


JULIUS  V.  THE  BI8H0P  OF 
OXFORD. 


Church  Discipline  Act  (3  Sf  4  Vict.  c. 
86),  88.  3  and  Id— Meaning  of  Words  u  It 
shall  be  lawful " — Complaint  against  Clerk 
for  Ecclesiastical  Offences — Discretion  of 
Bishop  as  to  allowing  Proceedings — Man- 
damus. 

ByZ8f4t  Vict.  c.  86.  s.  3,  it  is  provided 
that  "in  every  case  of  any  clerk  in  holy 
orders  who  may  be  charged  with  any  offence 
against  the  laws  ecclesiastical,  or  concern- 
ing whom  there  may  exist  scandal  or  evil 
report,  as  having  offended  against  the  said 
laws,  it  shall  be  lawful  for  the  bishop  of  the 
diocese  within  which  the  offence  is  alleged 
or  reported  to  have  been  committed,  on  the 
application  of  any  party  complaining  there- 
of, or  if  he  shall  think  fit  of  his  own  mere 
motion,  to  issue  a  commission  for  the  pur- 
pose of  making  enquiry  as  to  the  grounds 
of  such  charge  or  report.^  By  section  13 
it  is  provided  that  "  it  shall  be  lawful  for 
the  bishop  of  any  diocese  within  which  any 
such  clerk  shall  hold  any  preferment,  or  tf 
he  hold  no  preferment,  then  for  the  bishop 
of  the  diocese  within  which  the  offence 
is  alleged  to  have  been  committed,  in  any 
case,  if  he  shall  think  fit  either  in  the  first 
instance  or  after  the  commissioners  shall 
have  reported  .  .  .  to  send  the  case  by  letters 
of  request  to  the  Court  of  Appeal  of  the 
province  .  .  .": — 

Held,  that  these  sections  do  not  prescribe 
two  alternative  courses,  one  of  which  must  be 
taken,  but  that  the  bishop  has  a  discretion, 
so  that  he  can  refuse  to  allow  any  proceed- 
ings to  be  instituted  against  a  clerk  ac- 
cused of  ecclesiastical  offences. 

The  words  "  it  shall  be  lawful,"  when 
used  in  a  statute,  are  in  themselves  always 
permissive,  not  compulsory.  Where  it  has 
been  held  that  there  is  an  obligation  to 
exercise  an  authority  conferred  by  such 
words,  the  obligation  must  be  found  in  the 
context  of  the  statute,  or  in  the  nature  of 
the  act  authorised. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal,  by  which  a  rale 
absolute  for  a  mandamus  granted  by  the 
Queen's   Bench   Division  against  the 
Vol.  49.— Q.B.,  CP.  &  Exch. 


Bishop  of  Oxford  was  reversed.  (See 
48  Law  J.  Rep.  Q.B.  609 ;  Law  Rep.  4 
Q.B.  D.  245,  525.) 

Dr.  Frederick  Guilder  Julius,  a  resi- 
dent in  the  parish  of  Clewer,  within  the 
diocese  of  Oxford,  made  a  complaint  to 
the  Bishop  of  Oxford  against  Thomas 
Thellusson  Carter,  clerk,  rector  of  the  said 
parish,  for  offences  against  the  law  eccle- 
siastical in  the  mode  of  conducting  the 
Church  services,  and  asked  the  bishop 
to  issue  a  commission  under  the  Church 
Discipline  Act  (3  44  Vict.  c.  86),  s.  3,  to 
enquire  into  the  grounds  of  the  complaint. 
The  bishop,  in  reply,  without  positively 
refusing  to  issue  a  commission,  alleged 
as  reasons  for  "  unusual  care  in  deciding 
on  the  course  "  he  "ought  to  adopt,"  the 
repeated  occurrence  of  failures  in  pro- 
ceedings of  this  kind,  tending  to  bring 
ridicule  on  all  concerned,  and  contempt 
on  the  Church ;  also  that  the  complaint 
was  made  in  opposition  to  the  strongly 
expressed  wish  of  the  majority  of  the 
parishioners  against  a  clergyman  in  ad- 
vanced years,  generally  respected  and 
beloved. 

Dr.  Julius  again  applied  to  the  bishop, 
who  answered  that  while  certain  appeals 
were  pending  in  the  Queen's  Bench  Di- 
vision he  was  "  unwilling  to  add  to  the 
large  amount  of  costly  and  abortive  liti- 
gation from  which  the  Church  has  al- 
ready suffered  so  much  discredit." 

In  reply  to  a  further  application,  the 
bishop  referred  the  complainant  to  his 
last  letter. 

The  complainant  then  moved  the 
Queen's  Bench  Division  for  a  mandamus 
to  the  bishop,  requiring  him  to  issue  a 
commission  under  section  3  of  the  Church 
Discipline  Act,  or  to  send  the  case  by 
letters  of  request  to  the  Court  of  Appeal 
of  the  province,  as  provided  by  section 
13. 

A  rule  absolute  for  a  mandamus  granted 
by  the  Queen's  Bench  Division  was  re- 
versed by  the  Court  of  Appeal. 

Dr.  Julius  appealed. 

Blerschell  and  Jeune  (Chalmers  with 
them),  for  the  appellant. 

Charles  (M.  M'Kenzie  with  him),  for  the 
bishop. 

Vhillimore,  for  Mr.  Carter. 

4  E 
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Chalmers  (1),  in  reply. 

In  the  course  of  the  arguments,  which 
were  the  same  as  those  fully  reported  in 
the  Courts  below,  strong  disapprobation 
was  expressed  by  the  Lord  Chancellor  and 
Lord  Selborne  of  the  course  taken  by 
the  Court  of  Appeal  in  allowing  to  be 
cited,  as  an  authority,  the  speech  made 
by  the  Lord  Chancellor  on  the  third 
reading  of  the  Public  Worship  Regu- 
lation Act,  1874. 

Thr  Lord  Chancellor  (Earl  Cairns). 
— In  this  case  Dr.  Frederick  Guilder 
Julius,  of  Clewer,  in  the  county  of  Berks, 
preferred  a  complaint  to  the  Bishop  of 
Oxford  against  the  Rev.  Thomas  Thel- 
lusson  Carter,  rector  of  the  parish,  in 
respect  of  nnauthorised  deviations  from 
the  ritual  of  the  Church  in  the  Commu- 
nion Service,  and  the  use  of  nnautho- 
rised vestments,  and  required  the  bishop 
to  issue  a  commission  under  the  Church 
Discipline  Act  (3  A  4  Vict.  c.  86),  to  en- 
quire into  this  charge.  This  commission 
the  bishop,  in  the  exercise  of  his  discre- 
tion, declined  to  issue.  The  Court  of 
Queen's  Bench,  on  the  application  of  Dr. 
Julius,  directed  a  writ  of  mandamus  to 
issue,  commanding  the  bishop  either  to 
issue  the  commission  which  Dr.  Julius 
had  applied  for,  or  to  send  the  case  by 
letters  of  request  to  the  Court  of  Appeal 
of  the  province  under  the  statute. 

The  question  is,  was  the  Court  of 
Queen's  Bench  right  in  awarding  this 
mandamus  ?  The  Court  of  Appeal  has 
reversed  the  decision  of  the  Court  of 
Queen's  Bench.  The  Conrt  of  Queen's 
Bench  in  awarding  the  mandamus,  and 
the  Court  of  Appeal  in  reversing  this 
decision,  were  both  unanimous,  and  it  is 
for  your  Lordships  now  to  decide  be- 
tween them. 

The  case  appears  to  me  to  turn  upon 
the  use  of  the  words  "  it  shall  be  law- 
ful," in  the  3rd  section  of  the  Church 
Discipline  Act.  I  cannot  think  that  the 
practice  of  the  Ecclesiastical  Courts,  be- 
fore the  Act,  need  be  the  subject  of  much 
examination.  The  Act  states  in  the 
preamble  that  "  tbe  manner  of  proceed- 

(1)  By  special  leave  of  the  House.  Both  his 
leaders  were  absent  on  business  connected  with 
the  general  election,  which  took  place  soon  after. 


ing  in  oases  for  the  correction  of  clerks 
requires  amendment."  Whether,  there- 
fore, the  office  of  the  Judge  could,  before 
the  Act,  be  promoted  by  any  person  as 
of  right,  or  whether  a  discretion  could 
be  exercised  by  the  Judge  as  to  allowing 
himself  to  be  put  in  motion,  or  as  to  the 
terms  on  which  he  could  be  put  in  motion, 
is  not,  as  it  seems  to  me,  of  much  im- 
portance, inasmuch  as  the  practice  in 
this  respect  may  have  been  just  one  of 
the  matters  which  the  Act  was  intended 
to  amend. 

The  3rd  section  of  the  Act  enacts,— 
omitting  words  which  for  the  present 
purpose  are  immaterial, — that  in  every 
case  of  any  clerk  who  may  be  charged 
with  any  offence  against  the  laws  eccle- 
siastical, it  shall  be  lawful  for  the  bishop 
of  the  diocese  within  which  the  offence 
is  alleged  to  have  been  committed,  on  the 
application  of  any  party  complaining 
thereof,  to  issue  a  commission  for  the 
purpose  of  making  enquiry  as  to  the 
grounds  of  such  charge.  And  the  ques- 
tion is,  under  the  words,  "  it  shall  be 
lawful,"  is  the  bishop  bound,  on  the  ap- 
plication of  any  party,  to  issue  a  commis- 
sion, or  has  he  a  discretion  as  to  whether 
he  will  issue  it  or  not  ? 

The  question  has  been  argued  and  has 
been  spoken  of  by  some  of  the  learned 
Judges  in  the  Courts  below  as  if  the 
words,  "  it  shall  be  lawful,"  might  have 
a  different  meaning,  and  might  be  dif- 
ferently interpreted  in  different  statutes, 
or  in  different  parts  of  the  same  statute. 
I  cannot  think  that  this  is  correct.  The 
words,  "  it  shall  be  lawful,"  are  not  equi- 
vocal. They  are  plain  and  unambiguous. 
They  are  words  merely  making  that  legal 
and  possible,  which  there  would  other- 
wise be  no  right  or  authority  to  do.  They 
confer  a  faculty  or  power,  and  they  do 
not  of  themselves  do  more  than  confer  a 
faculty  or  power.  But  there  may  be 
something  in  the  nature  of  the  thing 
empowered  to  be  done,  something  in 
the  object  for  which  it  is  to  be  done, 
something  in  the  conditions  under  which 
it  is  to  be  done,  something  in  the  title  of 
the  person  or  persons  for  whose  benefit 
the  power  is  to  be  exercised,  which  may 
couple  the  power  with  a  duty,  and 
make  it  the  duty  of  the  person  in  whom 
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the  power  is  reposed,  to  exercise  that 
power  when  called  tipon  to  do  so.  Whe- 
ther the  power  is  one  coupled  with  a 
duty  such  as  I  have  described  is  a  ques- 
tion which,  according  to  our  system  of 
law,  speaking  generally,  it  falis  to  the 
Court  of  Queen  s  Bench  to  decide,  on  an 
application  for  a  mandamus.  And  the 
words,  "  it  shall  be  lawful,"  being  accord- 
ing to  their  natural  meaning  permissive 
or  enabling  words  only,  it  lies  upon 
those,  as  it  seems  to  me,  who  contend 
that  an  obligation  exists  to  exercise  this 
power,  to  shew  in  the  circumstances  of 
the  case  something  which,  according  to 
the  principles  I  have  mentioned,  creates 
this  obligation. 

I  think  that  if  these  principles  are  kept 
in  mind  it  will  be  found  that  all  the  cases 
on  this  subject  are  easily  understood  and 
reconciled,  and  I  will  refer  shortly  to  the 
most  important  of  those  which  were 
mentioned  to  your  Lordships  before  ex- 
amining farther  the  circumstances  con- 
nected with  the  present  case. 

The  earliest  case  which  is  generally 
referred  to  is  that  of  Alderman  Backwell 

(2)  before  Lord  Keeper  North.  The 
creditors  of  Alderman  Backwell  petitioned 
for  a  commission  of  bankruptcy  against 
him,  and  they  would  have  been  obviously 
exposed  to  prejudice  and  hazard,  if  it  had 
not  been  granted.  The  words  of  the 
statute  were  that  the  Chancellor  "  may 
grant  a  commission,"  and  the  Lord  Keeper 
held  that  he  was  bound  to  exercise  the 
power  which  was  in  effect  reposed  in  him 
for  the  benefit  of  those  who  asked  for  its 
exercise. 

The  next  case  is  The  King  v.  Barlow 

(3)  .  That  was  not  a  mandamus  but  an 
indictment  on  the  14  Car.  2.  c.  12,  against 
the  churchwardens  for  not  making  a  rate 
to  reimburse  the  constables.  The  statute 
appears  to  have  used  the  words  "  may 
make  a  rate,"  but  it  was  naturally  held 
that  the  constables  were  entitled  to  be 
reimbursed,  and  that  the  churchwardens, 
being  made  the  depositaries  of  a  power 
for  that  purpose,  could  not  refuse  to  ex- 
ercise it. 

The  King  v.  The  Steward  of  Havering. 

(2)  1  Vera.  152. 
(8)  1  Sails.  809. 
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atte-Bower  (4)  was  the  case  of  a  manda- 
•  mtu  in  reference  to  a  power  granted  by 
royal  oharter  to  the  steward  and  suitors 
of  a  manor,  giving  them  authority  to  hear 
and  determine  civil  suits.  It  was  held 
that  this  was  in  effect  the  establishment 
of  a  Court  for  the  public  benefit,  and  that 
the  stewards  and  suitors  of  the  manor 
were  bound  to  hold  the  Court. 

In  Macdougall  v.  Paterson  (5),  the 
question  was  whether  the  plaintiff  in  a 
County  Court  action  who  had  recovered 
his  debt,  should  not  have  his  costs  taxed 
and  allowed  in  a  particular  way.  The 
statute  had  provided  there,  that  under 
the  circumstances  in  which  the  plaintiff 
stood,  the  Court  might  by  rule  or  Order 
direct  that  he  might  recover  his  costs; 
and  Chief  Justice  Jervis,  delivering  the 
opinion  of  the  Court,  stated  that  the 
conclusion  to  be  drawn  from  the  cases 
was  that  when  a  statute  confers  an  au- 
thority to  do  a  judicial  act  in  a  certain 
case,  it  is  imperative  on  those  so  au- 
thorised to  exercise  the  authority  when 
the  case  arises,  and  its  exercise  is  duly 
applied  for  by  a  party  interested,  and 
having  the  right  (that  is,  having  by  statute 
the  right)  to  make  the  application. 

Ths  case  of  Moriue  v.  The  Royal  British 
Bank  (6)  was  a  case  of  the  same  kind, 
and  decided  that  under  the  words,  "  it 
shall  be  lawful  for  the  Court,"  a  cre- 
ditor who  had  obtained  judgment  against 
a  joint- stock  banking  company,  and  had 
failed  to  recover  his  debt  against  the 
company,  was  entitled  as  of  right  to  exe- 
cution  against  a  shareholder  on  comply- 
ing with  the  conditions  imposed  by  the 
statute. 

The  only  other  case  that  I  will  refer  to 
is  one  which  was  decided  in  the  Court  of 
Queen's  Bench  in  1849 — The  Queen  v. 
The  Tithe  Commissioners  (7).  A  power 
was  there  given  to  the  tithe  commissioners 
in  dealing  with  certain  landowners  to 
confirm  agreements  for  commutation  of 
tithe  under  certain  special  circumstances 
and  conditions  whioh  I  need  not  refer  to 

(4)  6  B.  &  Aid.  691. 

(6)  1 1  Com.  B.  Rep.  756  ;  21  Law  J.  Rep.  CP.  27. 

(6)  1  Com.  B.  Rep.  N.S.  67 ;  26  Law  J.  Rep. 
CP.  62. 

(7)  14  Q.B.  Rep.  450 ;  19  Law  J.  Rep.  Q.B. 
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at  length.  The  Court  held,  upon  the 
construction  of  the  whole  statute,  that  if  • 
a  case  occurred,  coming  within  the  terms 
of  the  statute,  the  commissioners  were 
bound  to  confirm  the  agreements  there 
mentioned.  In  delivering  the  opinion 
of  the  Court,  Mr.  Justice  Coleridge  uses 
these  words  : — "  The  words  undoubtedly 
are  only  empowering,  but  it  has  been  so 
often  decided  as  to  have  become  an  axiom, 
that  in  public  statutes  words  only 
directory,  promissory  or  enabling,  may 
have  a  compulsory  force  where  the  thing 
to  be  done  is  for  the  public  benefit  or 
in  advancement  of  public  justice."  To 
the  rule  thus  guardedly  expressed  there 
is  not,  perhaps,  much  to  object,  and  I 
only  refer  to  the  words  for  the  purpose 
of  pointing  out  that  I  am  unable  to  see 
that  they  justify  the  expressions  of  the 
Lord  Chief  Justice  of  the  Queen's  Bench 
in  the  present  case,  who  speaks  of  them 
thus : — "  Now  finding  nothing  in  the 
enactments  or  language  .of  the  third 
section  or  other  parts  of  the  Church 
Discipline  Act,  which  should  have  the 
effect  of  controlling  or  qualifying  the 
words,  'it  shall  be  lawful,'  but,  on  the 
contrary,  finding  the  language  of  the 
section  pointing,  as  it  seems  to  us,  the 
contrary  way,  we  can  see  no  ground 
which  would  justify  us  in  giving  to  those 
words  any  other  than  the  meaning  which 
the  established  canon  of  construction  has 
assigned  to  them,  a  canon  of  construction 
so  thoroughly  settled,  that  Mr.  Justice 
Coleridge  speaks  of  it  as  an  axiom,  and 
by  which,  in  construing  this  statute,  we 
deem  ourselves  absolutely  bound."  The 
only  axiom  Mr.  Justice  Coleridge  spoke 
of  was  that,  under  certain  circumstances, 
enabling  words  might  have  a  compul- 
sory force. 

The  cases  to  which  I  have  referred 
appear  to  decide  nothing  more  than  this 
— that  where  a  power  is  deposited  with  a 
public  officer  for  the  purpose  of  being 
used  for  the  benefit  of  persons  who  are 
specifically  pointed  out,  and  with  regard 
to  whom  a  definition  is  supplied  by  the 
Legislature  of  the  conditions  upon  which 
they  are  entitled  to  call  for  its  exercise, 
that  power  ought  to  be  exercised,  and 
the  Court  will  require  it  to  be  exercised. 

I  now  turn  to  the  Church  Discipline 


Act,  for  the  purpose  of  considering  whe- 
ther it  is  possible  to  suppose  that  an  ab- 
solute and  unconditional  right  was  given 
by  it  to  put  in  motion  the  bishop  of  the 
diocese,  independently  of  any  j  udgment  or 
discretion  of  his  own.  [His  Lordship  read 
the  3rd  section.]  The  first  observation 
which  occurs  upon  this  section  is,  that  the 
words  "  any  party "  are  words  of  the 
most  general  kind,  and  must,  as  was 
admitted  in  the  argument  of  the  appel- 
lant, extend  to  any  natural-born  subject 
of  the  Queen.  The  appellant  who,  in 
the  case  before  your  Lordships,  invokes 
the  action  of  the  bishop,  is  a  parishioner 
of  the  parish  of  Clewer,  and  a  member  of 
the  Church  of  England  ;  but  if  he  is  right 
in  his  construction  of  the  statute,  the 
aid  of  the  bishop  might  be  invoked 
equally  by  one  who  never  had  entered 
the  parish,  who  never  had  been  in  Eng- 
land, who  was  ignorant,  perhaps,  of  the 
language,  who  was  not  a  member  of  the 
Church  of  England,  who  was  not,  pos- 
sibly, a  believer  in  Christianity.  If,  under 
the  statute,  any  person  has  an  absolute 
right  to  put  the  bishop  in  motion,  a  per- 
son may  do  so  who  is  a  pauper,  or  wholly 
unable  to  answer  the  costs  of  the  suit. 
No  authority  is  given  to  the  bishop  to 
require  security  for  costs,  and  the  clerk 
may  be  ruined  by  a  litigation  from  which 
he  emerges  as  the  victor. 

Again,  the  offence  charged  may  be  an 
offence  against  the  laws  ecclesiastical, 
but  it  may  be  of  so  trifling  and  insig- 
nificant a  nature  that  no  one,  having  any 
discretion  in  the  matter,  ought  to  allow 
it  to  be  the  subject  of  litigation.  Or  the 
charge  or  the  report  may  be  one  which, 
within  the  knowledge  of  the  bishop,  is 
unfounded.  Or  again,  the  clerk  may 
have  been  chargeable  with  a  departure 
from  authorised  ritual,  and  on  the  remon- 
strance of  the  bishop  may  have  admitted 
his  fault  and  have  promised  to  discon- 
tinue the  wrong  practice,  and  may  have 
faithfully  kept  such  promise,  and  yet 
an  offence  having  once  been  actually 
committed,  the  bishop,  if  the  argument 
of  the  appellant  be  right,  may  be  called 
upon  to  proceed  against  the  clerk,  with 
whose  conduct  in  the  matter  he  has 
every  reason  to  be  satisfied. 

The  illustrations  of  the  effect  of  the 
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appellant's  argument  which  I  have  sug- 
gested (and  many  more  might  be  added) 
appear  to  have  been  felt  by  the  Queen's 
Bench  to  press  against  the  argument.  In 
some  of  the  cases  which  I  have  suggested 
the  difficulty  is  met  by  the  Court  of 
Queen's  Bench,  by  saying  that  if  the 
bishop  refused  to  act,  the  Court  might,  in 
its  discretion,  refuse  to  grant  a  mandamus 
to  make  him  act.  But  this  is  only  saying 
that  the  Court  will  take  upon  itself  to  ex- 
ercise a  discretion  which  it  refused  to 
allow  to  the  bishop. 

It  is  further  to  be  observed,  on  this  part 
of  the  case,  that  the  bishop  of  the  diocese 
cannot,  in  my  opinion,  be  looked  upon 
merely  as  a  ministerial  officer,  through 
whose  hands  process  is  to  pass,  as  a  matter 
of  form.  He  is  charged  with  the  over- 
sight of  his  diocese,  and  with  a  vigilant 
attention  to  its  discipline ;  and  if  discre- 
tion as  to  proceedings  in  respect  of  the 
discipline  of  clerks  is  to  be  reposed  any- 
where, it  is  in  the  bishop  that  you  would 
expect  to  find  it.  But,  in  truth,  a  most 
conspicuous  instance  of  the  reposing  of 
this  discretion  in  the  bishop  is  found  in 
another  part  of  this  statute.  The  3rd 
section  allows  the  bishop  of  a  diocese,  in 
which  an  act  of  immorality  has  been 
committed  by  a  clerk  having  preferment 
in  another  diocese,  to  issue  a  commission 
to  enquire  into  the  grounds  for  a  formal 
charge.  I  will  suppose  that  the  bishop 
of  diocese  A.  issues  such  a  commission  of 
his  own  authority  against  X.,  a  beneficed 
clergyman  of  diocese  B.  The  commis- 
sioners report  that  there  are  prima  facie 
grounds  for  proceeding  against  the  party 
accused.  The  bishop  of  diocese  A.  is 
thereupon,  under  section  5,  to  transmit  a 
copy  of  this  report,  and  of  the  depositions, 
to  the  bishop  of  diocese  B. ;  thereupon, 
under  section  7,  the  bishop  of  diocese  B. 
may  proceed  in  due  form  of  ecclesiastical 
law  against  X.,  up  to  punishment ;  but  it 
is  quite  clear,  under  the  7th  section,  that 
it  is  discretionary  with  the  bishop  of 
diocese  B.  whether  he  will  do  this,  or 
whether  he  will  allow  the  whole  proceed- 
ings, even  after  the  commissioners  have 
found  that  there  is  a  -prima  facie  case,  to 
drop. 

If  the  statute  had  singled  out  particular 
individuals  who  might  naturally  be  sup- 


posed to  have  a  personal  interest — the 
churchwardens,  for  example,  or  even  cer- 
tain communicants  or  parishioners — and 
had  laid  down  conditions  as  to  costs,  or 
otherwise,  which  they  were  to  comply 
with  before  calling  on  the  bishop  to  take 
proceedings,  there  might  have  been  a 
ground  for  contending,  on  the  authorities 
I  have  referred  to,  that  the  power  of  the 
bishop  was  one  which,  under  those  cir- 
cumstances, he  could  not  refuse  to  exer- 
cise. This,  however,  is  not  the  frame  or 
character  of  the  enactment ;  and,  indeed, 
having  regard  to  the  various  matters  to 
which  the  Act  applies,  and  the  various 
dioceses  in  which  it  might  have  to  be 
put  in  force,  it  is  difficult  to  see  how  the 
enactments  could  have  taken  that  shape. 

I  ought  to  mention  an  argument  which 
was  much  dwelt  upon  before  your  Lord- 
ships, and  in  the  Courts  below,  namely, 
the  argument  that  the  words,  "  if  he  shall 
think  tit,"  in  the  3rd  section,  in  the  alter- 
native power  to  the  bishop  to  proceed  of 
his  own  mere  motion,  rather  imply  that, 
on  the  application  of  a  third  party,  he  is 
to  proceed,  whether  he  thinks  fit  or  not. 
I  do  not  think  that  the  words,  "  if  he 
shall  think  fit,"  have  any  such  effect. 
They  appear  to  me  to  be,  where  they 
occur,  mere  surplusage,  as  indeed  is  proved 
by  the  circumstance  that  if  they  were 
altogether  omitted  that  clause  of  the  sec- 
tion would  mean  just  exactly  what  it 
means  with  those  words  inserted.  But 
the  words,  in  fact,  appear  to  me  to  be  in- 
troduced merely  to  mark  more  clearly 
that  an  alternative  power  is  conferred 
upon  the  bishop,  and  that  he  is  left  free 
to  proceed  without  anyone  to  put  him  in 
motion,  if  he  chooses  to  do  so. 

I  am  satisfied  upon  these  short  grounds, 
and  without  going  into  many  of  the  topics 
which  were  so  elaborately  considered  in 
the  Courts  below,  that  the  judgment 
under  appeal  is  correct,  and  ought  to  be 
affirmed.  I  will  only  add  that  if  I  am 
right  in  holding  that  the  bishop  has, 
under  the  statute,  a  discretion  as  to  pro- 
ceeding or  not  proceeding,  in  the  way  in 
which  the  appellant  calls  upon  him  to  do, 
your  Lordships  have  not,  as  it  seems  to 
me,  any  occasion,  or  indeed  any  right,  to 
examine  into  the  manner  in  which,  or 
the  principles  upon  which,  that  discretion 
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has  been  exercised.  For  the  exercise  of 
that  discretion  the  bishop,  and  the  bishop 
alone,  is  responsible ;  and  it  would,  in  my 
opinion,  be  inconsistent  to  hold  that  his 
discretion  is  an  answer  to  the  application 
for  a  mandamus,  and,  at  the  same  time,  on 
that  application,  to  criticise  the  grounds 
upon  which  that  discretion  has  been 
exercised. 

I  have  only  to  move  that  the  appeal 
should  be  dismissed  in  the  usual  way. 

Lord  Penzance. — The  considerations 
upon  which  the  decision  of  this  case  should 
be  based  are,  in  my  judgment,  much  more 
limited  than  those  which  have  been  ad- 
vanced in  argument. 

The  state  of  the  law  before  the  Church 
Discipline  Act  passed,  though  not  perhaps 
wholly  immaterial,  can  go  for  very  little 
in  the  interpretation  of  that  Act,  when  it 
is  borne  in  mind  that  the  preamble  de- 
clares that  "  the  manner  of  proceeding  in 
causes  for  the  correction  of  clerks  re- 
quires amendment."  In  the  face  of  such 
a  preamble,  it  would  be  difficult  to  con- 
tend that  any  particular  change  in  the 
"  manner  of  proceeding  "  could  not  have 
been  intended,  and  the  change  actually 
made,  whereby  the  bishop  is  substituted 
for  the  Judge,  renders  the  practice  which 
existed  at  the  time  when  the  whole  pro- 
ceeding was  in  the  hands  of  the  Judge,  a 
matter  of  very  slender  and  remote  con- 
sideration. 

If  it  were  otherwise,  I  should  not  hesi- 
tate to  say  that,  in  my  opinion,  the  Judge 
always  had  a  right  and  power  to  refuse  to 
permit  his  office  to  be  promoted,  if  he 
thought  fit;  and  that  the  statements  of 
the  law  on  this  subjeot  by  Lord  Stowell 
and  Sir  J.  Nicholl,  far  outweigh  the 
language  attributed  to  Dr.  Lushington  in 
the  single  case  of  Ditcher  v.  Venison  (8). 
Nor  do  I  think  the  question  raised  in  the 
present  proceeding  has  been,  in  any  bind- 
ing sense,  concluded  by  previous  authority. 
There  are  numerous  dicta  on  the  inter- 
pretation of  the  clause  in  the  Church 
Discipline  Act,  which  is  now  in  contro- 
versy, but  there  has  been  one  decision, 
and  one  only,  which  proceeded  upon  the 
proper  effect  to  be  given  to  that  clause. 

(8)  Special  Report,  1857. 


I  allude  to  the  Bishop  of  Chichester's  Case 
(9),  in  which  Mr.  Justice  Wightman, 
with,  I  think,  probably  the  approval  of 
Lord  Campbell,  decided  the  case,  and 
acted  upon  the  principle  which  the  Court 
of  Appeal  in  the  present  case  has  af- 
firmed. 

The  contention  of  the  appellants,  there- 
fore, is  one  which  I  think  may  and 
ought  to  be  considered  by  your  Lordships 
on  its  merits,  and  I  proceed  to  consider 
what  those  merits  are. 

In  the  outset,  I  entirely  agree  with 
what  has  fallen  from  the  Lord  Chancellor, 
as  to  the  proper  and  legitimate  way  of 
stating  the  question  here  involved.  The 
words,  "  it  shall  be  lawful,"  are  distinctly 
words  of  permission  only — they  are  en- 
abling and  empowering  words.  They  con- 
fer a  legislative  right  and  power  on  the 
individual  named  to  do  a  particular  thing, 
and  the  true  question  is,  not  whether 
they  mean  something  different,  but  whe- 
ther, regard  being  had  to  the  person  so 
enabled — to  the  subject-matter,  to  the 
general  objects  of  the  statute,  and  to  the 
person  or  class  of  persons  for  whose  be- 
nefit the  power  may  be  intended  to  have 
been  conferred — they  do,  or  do  not,  create 
a  duty  in  the  person  on  whom  it  is  con- 
ferred to  exercise  it. 

This,  in  my  judgment,  is  the  true  ques- 
tion ;  and  I  confess  that  I  hardly  think 
that  it  receives  a  satisfactory  solution 
from  the  somewhat  loose  definition  attri- 
buted to  Mr.  Justice  Coleridge  in  the  case 
of  The  Queen  v.  27te  Tithe  Commissioners 
(7),  which  has  been  referred  to  as  a  bind- 
ing statement  of  the  law  upon  this  sub- 
ject. It  is  surely  not  enough  that  the 
thing  empowered  to  be  done  should  he 
for  the  public  benefit,  in  order  to  make  it 
imperative  to  exercise  that  power  on  all 
occasions  falling  within  the  statute.  It 
may  be  assumed  that  all  powers  conferred 
by  statute  on  individuals  in  general  public 
Acts  are  for  the  public  benefit,  or  they 
would  not  have  been  conferred.  But  had 
the  words  been  more  precise,  they  would 
hardly  justify  the  use  that  has  been  made 
of  them ;  for  what  Mr.  Justice  Coleridge 
said  was,  not  that  permissory  or  enabling 
words  are  to  be  held  to  "  have  a  compul- 

(9)  2E.&K  209 ;  29  Law  J.  Rep.  QB.  23. 
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gory  force  where  the  thing  to  be  done  is 
for  the  public  benefit,"  &c,  but  only  that 
gnch  words  "  may,"  in  some  cases,  have 
that  effect.  If  the  matter  were  to  be  de- 
cided by  previous  definitions,  I  should 

S refer  that  of  the  Lord  Chief  Justice 
ervis,  who  said,  in  the  case  of  The  Quern 
v.  The  York  and  North  Midland  Railway 
Company  (10)  that  such  words  as  "  it  shall 
be  lawful "  were  to  be  understood  as  per- 
missive only,  unless  some  "  absurdity  or 
injustice  "  would  follow  from  giving  them 
that,  their  natural  meaning.  Neither, 
however,  of  these  definitions  goes  so  far 
as  that  which  is  to  be  found  in  the  judg- 
ment of  the  Lord  Chief  Justice  in  the 
present  case.  He  said,  "  It  is  an  esta- 
blished canon  of  construction  that  in 
statutes  of  a  certain  class  such  words  as 
4  it  shall  be  lawful '  have  acquired  a  set- 
tled meaning,  unless  controlled  by  the 
context  of  the  particular  enactment,  or 
by  the  sense  in  which  they  are  used  in 
other  parts  of  the  statute,  or  by  what,  on 
the  purview  of  the  statute,  is  its  apparent 
purpose."  That  is  to  say,  these  words, 
in  a  certain  class  of  statutes,  import, 
prima  facie,  not  permission  but  obliga- 
tion ;  and  must  be  so  construed,  unless 
the  conclusion  that  they  were  so  intended 
can  be  displaced.  No  specific  authority 
is  cited  for  this  proposition,  nor  have  I 
been  able  to  find  any. 

Passing,  therefore,  from  definitions 
which  are  apt  not  to  be  uniform,  and  which 
are  with  difficulty  so  framed  as  to  be  appli- 
cable to  all  cases,  I  think  it  far  more 
satisfactory  that  your  Lordships  should 
look  at  what  the  Courts  in  previous  cases 
have  done  rather  than  what  the  learned 
Judges  may  have  said,  and  I  invite  your 
Lordships'  attention  to  the  cases  cited  in 
argument,  where  the  Courts  have  actually 
held  that  the  power  conferred,  though  by 
permissive  words  only,  was  one  which 
the  individual  was  bound  to  exercise,  and 
to  oomp  :r°  +hone  cases  with  the  case  now 
under  consideration. 

In  Backtoell's  Case  (2)  the  power  con- 
ferred was  that  of  issuing  a  commission 
of  bankrupt,  and  it  was  conferred  on  the 
Lord  Chancellor.  In  The  King  v.  Barlow 
(3),  power  was  conferred  on  certain  per- 

(10)  1  E.  &  B.  868;  22  Law  J.  Rep.  Q.B.  41. 


583 


sons  to  raise  a  rate  to  reimburse  a  con- 
stable for  expenses  lawfully  incurred. 
In  T/ie  King  v.  The  Steward  of  Havering. 
atte-Bower  (4),  power  was  conferred  to 
hold  a  Court  for  recovery  of  debts  in  a 
manor;  the  power  had  been  exercised, 
but  had  for  fifty  years  been  disused,  the 
exercise  of  it  by  holding  the  Court  was 
enforced  by  mandamus,  on  the  application 
of  one  entitled  to  sue  in  it.  In  Macdou- 
gall  v.  Baterson  (5)  and  Crake  v.  Bowell 
(11),  the  Superior  Courts  were  empowered 
to  direct  that  a  person  entitled  to  costs 
should  recover  them.  In  the  case  of  The 
Queen  v.  The  Tithe  Commissioners  (7),  in 
which  the  expressions  above  quoted  of 
Mr.  Justice  Coleridge  are  to  be  found, 
power  was  conferred  on  the  Tithe  Com- 
missioners to  confirm  agreements  with 
respect  to  tithes  not  legally  binding,  when 
it  appeared  to  them  that  such  agreements 
gave  a  fair  equivalent  for  the  tithe.  In 
Morisse  v.  The  Itoyal  British  Bank  (6), 
power  was  conferred  upon  the  Courts  to 
grant  execution  against  a  shareholder  to 
a  creditor  who  had  obtained  judgment 
against  the  company  and  issued  execution 
against  it  without  effect. 

In  all  these  instances  the  Courts  de- 
cided that  the  power  conferred  was  one 
which  was  intended  by  the  legislature  to 
be  exercised ;  and  that  although  the 
statute  in  terms  had  only  conferred  a 
power,  the  circumstances  were  such  as  to 
create  a  duty.  In  other  words,  the  con- 
clusion arrived  at  by  the  Courts  in  these 
cases  was  this — that  regard  being  had  to 
the  subject-matter — to  the  position  and 
character  of  the  person  empowered — 
to  the  general  objects  of  the  statute — and, 
above  all,  to  the  position  and  rights  of 
the  person,  or  class  of  persons,  for  whose 
benefit  the  power  was  conferred,  the  ex- 
ercise of  any  discretion  by  the  person 
empowered  oould  not  have  been  in- 
tended. Thus  the  right  of  a  creditor  to 
have  his  debtor  made  a  bankrupt,  though 
the  person  empowered  to  issue  the  com- 
mission was  the  Lord  Chancellor,  and, 
therefore,  a  person  in  whom  a  discretion 
(if  the  subject  had  admitted  of  one) 
might  well  have  been  reposed,  was  held 
to  be  one  that  justice  required  should  be 

(11)  2  E.  &  B.  210  ;  21  Law  J.  Rep.  Q.B.  183. 
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exercised  without  discretion.  The  right 
of  the  constable  to  be  re-imbursed  his 
expenses  stood  on  the  same  footing.  The 
same  may  be  said  of  the  right  of  the 
suitor  to  have  his  case  heard  in  the 
Manor  Court.  When  once  it  was  plain 
that  a  plaintiff  had  a  right  to  his  costs, 
it  could  not  be  intended  that  the  legisla- 
ture had  conferred  a  discretion  on  the 
Conrts  whether  they  would  enable  him 
to  get  them  or  not ;  and  the  same  reason 
applies  to  a  creditor's  remedy  against  the 
member  of  a  company  which  was  indebted 
to  him.  If  the  idea  of  a  discretion  had 
not  been  excluded  in  these  cases  by  the 
requirements  of  justice,  and  other  general 
considerations,  the  Courts  could  not  have 
held  that  to  be  compulsory  which  the 
legislature  had  described  in  terms  enabling 
and  permissive  only. 

The  question  then  arises  whether  in 
the  present  case  there  are  any  considera- 
tions sufficiently  cogent  to  exclude  the 
idea  that  the  legislature  intended  a  dis- 
cretion. If  we  look  at  the  subject-matter 
to  which  the  enactment  in  question  re- 
lates, we  find  that  it  involves  nothing  less 
than  the  entire  discipline  of  the  clergy, 
and  the  enforcement  of  all  ecclesiastical 
punishments  and  penalties.  Did  the 
Legislature  intend,  then,  that  ecclesiastical 
offences  should  be  a  matter  for  wholesale 
and  indiscriminate  prosecution,  without 
regard  to  their  nature,  the  circumstances 
under  which  they  may  have  been  com- 
mitted, the  conduct  by  which  they  may 
have  been  atoned,  or  the  guarantees  that 
may  exist  that  they  will  not  be  repeated  ? 
It  most  be  borne  in  mind  that  the  offences 
that  we  are  considering  are  not  necessarily 
offences  against  the  criminal  laws,  or  even 
the  laws  of  morality  understood  in  their 
widest  sense.  They  may,  some  at  least 
of  them,  be  committed  innocently  from 
inattention,  or  carelessness,  or  a  wrongful 
conception  of  obligation,  such,  for  in- 
stance, as  one  trifling  and  perhaps  in- 
advertent departure  from  the  authorised 
ritual  of  the  Church. 

I  cannot  see  my  way  to  a  conclusion 
that  the  Legislature  plainly  intended  that  ■ 
all  these  offences  should  be  made  the 
subject  of  prosecution  without  discretion 
or  limit.  Still  less  can  I  perceive  with 
any  certainty,  that  the  public  benefit— 


the  rights  or  benefit  of  individuals,  or  the 
requirements  of  justice— to  say  nothing 
of  the  due  and  efficient  discipline  of  the 
clergy,  and  the  best  interests  of  the 
Church,  require  the  indiscriminate  prose- 
cution of  everything  in  the  conduct  of 
every  clergyman  which  may  legally  con- 
stitute an  ecclesiastical  offence.  So  far, 
then,  from  the  nature  of  the  subject  ex- 
cluding the  intention  of  conferring  a 
discretion,  it  is  one  in  my  opinion  in 
which  a  discretion  is  loudly  called  for, 
and  would  naturally  be  expected.  The 
language  of  the  clause  itself,  both  in  the 
provisions  it  contains,  and  still  more  in 
what  it  omits,  points  in  the  same  direc- 
tion. I  cannot  do  better  here  than  quote 
Lord  Justice  B  ram  well :  "  There  is  no 
provision,"  he  says,  "  regulating  who  is 
to  be  the  complainant;  it  may  be  any 
one,  man,  woman  or  child,  churchman 
or  other,  for  aught  I  can  see.  There  is 
no  provision  how  the  complaint  is  to  be 
made,  by  writing,  or  verbally ;  no  pro- 
vision how,  if  at  all,  it  is  to  be  verified ; 
no  provision  that  the  complainant  shall 
undertake  to  prosecute,  or  shall  be  liable 
to  costs,  no  provision  as  to  the  character 
or  nature  of  the  offence;  how  far  its 
prosecution  may  be  desirable  in  the  in- 
terests of  religion  or  morality;  not  a 
word  as  to  its  being  possibly  an  isolated 
offence,  and  unintentional,  and  atoned 
for ;  nothing  as  to  the  motives  or  object 
of  the  complaint."  I  agree  with  the 
Lord  Justice  that  the  absence  of  all  pro- 
vision and  limitation  on  these  heads 
points  strongly  to  the  probable  intention 
that  a  discretion  should  be  vested  in  some 
one  as  to  the  cases  in  which  a  commission 
should  issue ;  and  that  such  a  discretion 
should  be  reposed  in  the  bishop,  whose 
office  it  is  to  guide,  correct  and  control 
the  clergy,  is  exactly  what  might  have 
been  expected  in  an  Act  for  the  regula- 
tion of  church  discipline.  He  is  the  per- 
son who,  above  all  others,  has  the  means 
and  opportunity  of  knowing  the  cha- 
racter and  conduct  of  an  offending  clergy- 
man, the  condition  and  circumstances  of 
his  parish,  and  the  probable  motives  of 
those  who  charge  the  offence — and,  above 
all,  whose  position  may  enable  him  to  inter- 
pose admonition  and  advice,  which  may 
render  recourse  to  the  law  unnecessary. 
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But  (still  comparing  the  present  case 
with  the  anthorities  above  cited),  the 
strongest  point  of  contrast  remains  to  be 
stated.  For,  in  place  of  a  duty  being 
inferred  and  enforced,  as  in  those  cases, 
in  order  to  do  justice  to  the  legal  rights 
of  an  individual,  if  a  duty  be  inferred  at 
all  from  the  provisions  of  this  statute,  its 
exercise  may  be  called  for  at  the  instance 
of  a  complainant  who  has  not  only  no 
legal  right,  but  perhaps  no  interest,  im- 
mediate or  remote,  in  the  exercise  of  the 
bishop's  power ;  inasmuch  as  the  statute 
makes  it  possible  for  any  man  to  be  a 
complainant,  no  matter  where  resident, 
and  no  matter  whether  Churchman,  Non- 
conformist, or  Roman  Catholic,  Christian, 
Jew  or  Mohammedan.  I  cannot  think 
that  the  intention  of  this  statute  was  to 
maintain  the  discipline  of  the  clergy 
by  Testing  the  power  of  legal  prosecu- 
tion, without  limit,  in  the  community  at 
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Hie  conclusion,  then,  at  which  I  arrive 
is,  that  the  appellant  has  not  established 
his  case.  The  words,  "  it  shall  be  lawful," 
are  permissive  and  enabling  only.  It  de- 
volved upon  him  to  shew  that  the  Legisla- 
ture intended  the  exercise  of  the  power 
thus  conferred,  to  be  a  duty,  in  the 
performance  of  which  the  bishop  was 
not  intended  to  have  any  discretion, 
and  he  has,  in  my  opinion,  failed  to 
shew  it. 

With  regard  to  the  particular  circum- 
stances of  the  present  case,  I  forbear  to 
make  any  remark.  Being  of  opinion 
that  the  permissive  words  of  the  statute 
ought  not  to  be  held  to  have  created  a 
duty  in  the  bishop  to  issue  a  commission 
without  any  discretion  in  the  matter,  I 
forbear  to  inquire  whether  that  discretion 
has  been  well  exercised.  It  may  be  that 
it  has  not ;  and  I  am  not  insensible  to 
the  weight  of  the  argument  that,  if 
bishops  have  a  discretion  in  such  matters, 
it  is  a  discretion  without  appeal  and  free 
from  legal  control.  It  may,  therefore, 
be  abused ;  but  so  may  a  discretion  in 
whomsover  vested ;  and  in  the  possibility 
of  abuse  I  see  no  reason  to  believe  it 
unlikely  that  the  Legislature  intended  to 
confide  the  discipline  of  the  clergy  to  the 
good  sense  and  good  faith  of  the  bishops, 
upon  whom,  in  the  earlier  history  of  the 
Vox.  49.— Q-&,  CP.  &  Exch. 


church,  the  task  of  correction  exclusively 
devolved. 

Lord  Sblborne. — The  use  of  inexact 
language  in  the  statement  of  reasons  for 
judicial  decisions  (though  nothing  may 
turn  upon  it  in  particular  cases  deter- 
mined upon  sound  principles),  is  some- 
times liable  to  become  a  starting  point  in 
other  cases  towards  erroneous  conclusions. 
This  appears  to  me  to  have  happened  in 
the  Court  of  first  instance  in  the  present 
case.  The  language  (certainly  found  in 
authorities  entitled  to  very  high  respect) 
which  speaks  of  the  words,  "  it  shall  be 
lawful,"  and  the  like,  when  used  in  public 
statutes,  as  ambiguous,  and  susceptible 
(according  to  certain  rules  of  construc- 
tion) of  a  discretionary  or  an  obligatory 
sense,  is  in  my  opinion  inaccurate.  I 
agree  with  my  noble  and  learned  friends 
who  have  preceded  me,  that  the  meaning 
of  such  words  is  the  same,  whether  there 
is  or  is  not  a  duty  or  obligation  to  use  the 
power  which  they  confer.  They  are 
potential,  and  never  (in  themselves)  sig- 
nificant of  any  obligation.  The  question 
whether  a  Judge  or  a  public  officer,  to 
whom  a  power  is  given  by  such  words,  is 
bound  to  use  it  upon  any  particular  oc- 
casion, or  in  any  particular  manner,  must 
be  solved  aliunde,  and,  in  general,  it  is  to 
be  solved  from  the  context,  from  the  par- 
ticular provisions,  or  from  the  general 
scope  and  objects,  of  the  enactment  con- 
ferring the  power. 

The  present  question  is,  whether  it  can 
be  shewn,  from  any  particular  words  or 
provisions  of  the  Church  Discipline  Act, 
or  from  the  general  scope  and  objects  of 
that  statute,  that  it  is  the  duty  of  a  bishop, 
whenever  a  complaint  is  made  to  him 
under  the  3rd  section,  to  issue  a  commis- 
sion of  inquiry,  with  a  view  to  penal 
proceedings  if  a  prima  facie  case  should 
be  made  out  ?  The  words,  "  it  shall  be 
lawful,"  Ac.,  give  him  the  power  to  do 
so ;  but  this  is  a  power,  not  in  aid  of  any 
private  right,  nor  for  the  due  course  and 
administration  of  justice  after  the  com- 
mencement of  any  prosecution  or  suit ;  it 
is  altogether  initiatory  and  preliminary. 
The  argument  from  the  collocation  of  the 
words  "if  he  shall  think  fit"  in  the  im- 
mediate context  is,  in  my  opinion,  much 
too  slender  and  uncertain  to  justify  the 
4  F 
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inference  that  in  the  earlier  branch  of  the 
sentence,  where  those  words  do  not  occur, 
obligation,  and  not  mere  power,  must  have 
been  intended.  Apart  from  those  words, 
the  only  proof  offered  of  the  alleged  dnty, 
consists  in  the  assumption  that  the  public 
must  always  have  an  interest  in  the 
punishment  of  every  clergyman  offending 
against  any  part  of  the  ecclesiastical  law. 
I  cannot  make  that  aasumption. 

The  Legislature  did,  no  doubt,  give  the 
power  in  question  to  the  bishop,  in  trust 
and  confidence  that  every  person  chosen 
to  fill,  and  who  had  accepted,  so  high  an 
office  would  be  properly  sensible  of  the 
duty  of  maintaining  the  authority  of  the 
law,  and  would,  in  proper  cases  falling 
within  his  jurisdiction,  use  the  powers 
intrusted  to  him  for  the  correction  of 
offences  against  that  law  for  the  purposes 
for  which  they  were  given.  But  it  is 
perfectly  consistent  with  that  proposition, 
that  it  may  have  been  intentionally  left 
to  the  discretion  of  the  bishop  to  judge 
what  were  proper  cases  for  the  exercise 
of  those  powers.  I  cannot  accede  to  the 
suggestion  made  at  the  bar,  that  a  bishop, 
if  he  had  such  a  discretion,  might  be  sup- 
posed liable  to  use  it  in  opposition  to  the 
authority  of  the  law,  or  as  a  means  of  dis- 
pensing with  obedience  on  the  part  of  his 
clergy,  to  any  requirements  of  the  law 
which  might  not  be  in  accordance  with  his 
private  views.  The  Legislature,  in  my 
opinion,  neither  contemplated  nor  pro- 
vided against  any  such  case,  the  occurrence 
of  which  was  not,  when  the  Act  passed,  and 
is  not  now,  within  the  bounds  of  reason- 
able probability. 

The  very  great  preponderance  both  of 
practical  reason  and  of  public  convenience, 
and  of  the  inferences  to  be  drawn  from 
what  is,  and  what  is  not,  contained  in  the 
statute  itself,  seems  to  me  to  be  against  the 
supposition  that  the  Legislature  did  in- 
tend, by  this  Act,  to  make  it  the  duty  of 
a  bishop  to  inquire  by  commission  into 
every  imputation  of  an  ecclesiastical  of- 
fence, or  of  a  scandal  or  evil  report  of 
suoh  an  offence  against  a  clergyman, 
which  might  be  brought  before  him  in 
the  way  of  complaint  by  any  person 
whomsoever.  It  is  at  least  not  obvious 
that  it  would  be  for  the  interest  either  of 
the  Church  or  of  the  State  to  open,  or 


leave  open,  so  very  wide  a  door  to  private 
intolerance,  contentiousness,  uncharitable, 
ness  or  folly.    Every  passage  in  a  book 
or  sermon  to  which  any  individual  of 
different  doctrinal  views  might  in  proper 
form  impute  heresy,  or  inconsistency  with 
the  Thirty-nine  Articles;  every  trivial 
omission  or  irregularity  in  the  conduct  of 
Divine  Service,  even  on  points  where  the 
law  might  be  in  practical  desuetude; 
every  venial  act  of  misconduct,  atoned 
for  by  the  offender,  and  condoned  by 
every  one  having  any  reed  interest  in  his 
ministrations;   every  impertinent  and 
groundless  scandal,  believed  in  by  nobody 
whose  judgment  was  of  any  value ; — 
might  thus  be  made  the  subject  of  an  en- 
forced inquiry,  which  from  the  beginning 
might  be  seen  to  be  vexatious  and  useless, 
and  perhaps  very  costly  and  mischievous  *, 
and  that,  at  the  instance  of  a  person 
without  either  private  interest  or  public 
responsibility.  The  bishop  would  be  called 
in  by  the  statute,  for  the  first  time  (in- 
stead of  a  Court  or  Judge),  not  to  exercise 
his  episcopal  judgment  with  any  view  to 
the  good  of  the  Church,  the  peace  or 
good  order  of  the  diocese,  or  the  general 
spiritual  interests  of  his  clergy  or  laity, 
but  as  a  passive  ministerial  officer,  to  do 
what  he  might  have  the  strongest  reasons 
in  the  world  to  disapprove.    He  might 
have  read  the  book  or  sermon,  and  have 
found  it  perfectly  unobjectionable;  he 
might  have  received  the  most  unreserved 
submission  to  his  own  judgment  in  the  sup- 
posed case  of  ritual  irregularity,  and  such 
irregularity  might  have  been  wholly  dis- 
continued ;  he  might  be  convinced  on  the 
beat  possible  grounds  that  ample  repara- 
tion had  been  made  for  any  other  kind  of 
error;  or  that  any  alleged  scandal  was 
merely  malicious  and  contemptible;  and 
yet  he  would  be  compelled  to  proceed. 
The  complainant  might  be,  not  (like  the 
appellant  in  this  case)  a  parishioner,  but  a 
stranger,  neither  answerable  in  costs,  nor 
even  offering  to  substantiate  his  own 
accusation ;  the  statute  making  no  regu- 
lation itself,  nor  enabling  any  to  be  made, 
either  as  to  the  form  or  manner  of  the 
complaint,  or  as  to  its  verification,  or  as 
to  any  costs  of  the  enquiry  demanded. 

I  cannot  collect,  nor  can  I  presume,  that 
this  was  the  purpose  of  the  legislator©. 
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I  do  not  think  it  reasonable,  and  I  agree 
that  the  present  appeal  should  be  dis- 
missed with  costs. 

Lord  Blackburn. — In  this  case  the 
appellant  charged  the  incumbent  of  a 
parish  within  the  diocese  of  Oxford  with 
having  committed  within  that  diocese 
offences  against  the  laws  ecclesiastical. 
The  charges  are  all  of  snoh  a  nature  that 
proceedings  might  have  been  taken  in 
respect  of  them  under  the  Public  Worship 
Aot.  And  one  point  made  on  behalf  of 
the  respondents  was  that  the  proceedings 
ought  to  have  been  taken  under  that 
Act.  All  the  Judges  below  agreed  that 
proceedings  could  still  be  instituted  nnder 
the  Church  Discipline  Act,  which  applies 
to  any  offence  against  the  laws  ecclesias- 
tical by  a  clerk  in  holy  orders,  though 
the  offence  charged  was  of  such  a  nature 
that  proceedings  might  have  been  taken 
under  the  later  Aot.  This  point  was  given 
up  at  yonr  Lordships'  bar,  and  is  clearly 
not  tenable.  [After  stating  the  facts,  his 
Lordship  continued.] 

The  question  before  this  House  depends 
upon  the  construction  of  the  Church  Dis- 
cipline Act,  for  if  the  Legislature  oast  on 
the  bishop  of  a  diocese  the  absolute  duty 
of  forwarding  inquiry  in  one  or  other  of 
these  two  ways,  there  can  be  no  question 
that  the  bishop  has  not  fulfilled  that  duty, 
and  there  can  equally  be  no  question  that 
there  is  power  by  mandamus  to  require 
him  to  fulfil  a  duty  oast  upon  him  by  a 
statute.  But  if  the  Legislature  gave  the 
bishop  power  to  grant  farther  inquiry  in 
one  of  those  two  ways,  trusting  that  he 
would  always  do  so  where  it  was  proper, 
but  leaving  it  open  to  him,  when  con- 
vinced that  it  was  not  proper,  to  decline 
to  aot ;  if,  in  short,  the  intention  of  the 
Legislature  was  to  make  it  lawful  for  him 
to  act,  if  convinced  that  it  is  expedient, 
bat  to  leave  it  to  his  discretion  to  say 
whether  it  is  expedient,  the  mandamus 
will  not  lie. 

The  Court  of  law  does  not  sit  as  a 
Court  of  Appeal  from  the  bishop  to  say 
whether  he  has  exercised  his  discretion, 
if  he  has  one,  wisely  or  not ;  though  if  he 
has  no  discretion  it  may  compel  him  to 
fulfil  his  duty  and  act. 

The  question  as  to  the  construction  of 
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this  particular  Act  was  directly  raised  in 
The  Quern  v.  The  Bishop  of  Chichester  (9), 
and  there  Mr.  Justice  Wightman  thought 
that  the  bishop  had  discretion,  and  made 
that  the  ground  of  his  decision.  But  the 
Court  of  Queen's  Bench  did  not  so  decide ; 
Mr.  Justice  Hill,  who  was  the  only  other 
member  of  the  Court  at  the  time  the  de- 
cision was  made,  based  his  judgment 
entirely  on  the  discretionary  power  of  the 
Court  of  Queen's  Bench  to  refuse  a  writ 
of  mandamus.  Lord  Campbell  and  Sir 
William  Erie,  who  had  been  members  of 
the  Court  when  the  rule  was  argued,  but 
had  ceased  to  be  so  before  it  was  decided, 
authorised  Mr.  Justice  Wightman  to  state 
that  they  were  of  opinion  that  the  rule 
should  be  discharged,  but  he  did  not  state 
on  which  ground.  It  seems  probable  that 
Lord  Campbell  would  have  decided  on 
the  ground  that  he  agreed  with  Mr.  Jus- 
tice Wightman  on  the  construction  of  the 
Act,  and  Sir  William  Brie  on  the  narrower 

S[>und  taken  by  Mr.  Justice  Hill.  There 
ve,  since  that  time,  been  several  ex- 
pressions of  judicial  opinion  on  the  con. 
struction  of  this  statute ;  none  of  them 
decisions,  but,  being  diota  not  irrelevant 
to  the  subject  under  consideration,  of 
weight  as  authorities,  though  none,  I 
think,  of  so  much  weight  as  the  opinion 
of  Mr.  Justice  Wightman,  because  in  none 
of  them  was  it  the  ratio  decidendi,  as  it  was 
with  him.  Lord  Justice  Bramwell  says, "  I 
cannot  but  think  we  are  concluded.  The 
decisions  and  opinions  are  such  and  so 
many  that  we  ought  to  follow  them.  This 
is  my  conviction.  I  think  at  least  none 
but  the  ultimate  Court  of  Appeal  should 
overrule  opinions  so  expressed,  even  if 
that  should,  as  to  which  I  content  myself 
with  observing  that  where  the  law  has 
been  laid  down,  and  generally  supposed 
and  taken  to  be  correctly  laid  down  and 
acted  on,  great  Judges  have  doubted 
much  whether,  if  wrong,  the  only  remedy 
was  not  in  the  Legislature." 

I  quite  agree  that  where,  from  the 
nature  of  the  decision,  there  is  reason 
to  believe  that  rights  have  been  regu- 
lated and  arrangements  as  to  property 
made,  on  the  faith  that  the  law  was  as 
laid  down,  it  may  be  right  to  follow 
the  decision  even  if  wrong.  On  this  I 
had  occasion  to  express  my  views  in  the 
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recent  case  of  Davidson  v.  Sinclair  (12). 
But  I  do  not  think  that  this  is  snch  a 
case.  Whilst  I  agree  with  what  I  un- 
derstand to  be  Lord  Justice  Thesiger's 
opinion,  that  the  preponderance  of  au- 
thority in  favour  of  the  view  that  under 
this  statute  the  bishop  has  a  discretion, 
is  great,  I  cannot  think  with  Lord  Jus- 
tice Bramwell  and  Lord  Justice  Bag. 
gaily,  that  the  question  was,  even  in  the 
Queen's  Bench  Division,  concluded  by 
authority,  and  still  less  that  it  is  so  in 
this,  the  highest  Court  of  Appeal.  I 
agree  that,  before  deciding  that  such  a 
preponderance  of  authority  was  based  on 
a  mistake,  the  case  should  be  considered 
carefully ;  and  I  have  no  doubt  that  the 
Judges  of  the  Queen's  Bench  Division 
did  so  consider  it. 

I  have  myself  come  to  the  conclusion, 
independently  of  those  opinions,  that,  ap- 
plying the  general  principles  of  law  as 
to  the  construction  of  statutes,  to  this 
statute,  there  is  no  duty  cast  on  the 
bishop  enforceable  by  mandamus,  unless, 
perhaps,  a  duty  to  hear  and  consider  the 
application  of  the  party  complaining, 
which,  in  this  case,  the  bishop  has  done. 
The  case  has  now  been  so  carefully  and 
elaborately  discussed,  that  I  think  I  may 
properly  at  once  proceed  to  the  point 
where  what  is,  in  my  opinion,  the  funda- 
mental error,  that  which  I  consider  the 
fallacy,  in  the  judgment  of  the  Queen's 
Bench  Division,  lies.  That  judgment 
treats  the  words,  "  it  shall  be  lawful,"  as 
ambiguous  words,  capable  of  bearing 
several  meanings;  and  then  says,  "We 
start  with  an  established  canon  of  con- 
struction, namely,  that  in  statutes  of  a 
certain  class,  of  which  the  statute  under 
consideration  is  one,  these  words  have 
acquired  a  settled  meaning;"  and  after 
referring  to  In  re  The  Newport  Bridge 
(13),  where  it  had  been  laid  down  that 
the  words,  "  it  shall  be  lawful,"  prima 
facie  import  a  discretion,  the  judgment 
proceeds,  "  But  though  the  rule  thus  laid 
down  may  hold  good  in  the  general  run 
of  statutes,  in  those  of  the  class  to  which 
the  Church  Discipline  Act  belongs  a 
different  rule  has  prevailed  for  a  very 

(12)  Lav  Rep.  3  App.  Cas.  W*.7&$. 

(13)  2  E,  &  E.  377 ;  29  Law  J.  Bop.  M.C.  52, 


great  length  of  time,  and  is  now  fully 
established."  Cases  are  cited  in  sup- 
port of  this  position — The  King  v.  Bar. 
low  (3),  MacdougaU  v.  Paterson  (5),  Mo~ 
risse  v.  The  Royal  British  Bank  (6),  Orake 
v.  PoweU  (11),  The  Queen  v.  The  Tithe 
Commissioners  (7),  and  an  American  case 
of  The  Supervisors  v.  The  United  States 
(14).  It  then  comes  to  the  conclusion 
that  they  establish  that  the  words  which 
the  judgment  considers  ambiguous,  and 
in  an  ordinary  statute  prima  facie  dis- 
cretionary only,  are  in  a  statute  relating 
to  public  justice  and  of  general  interest 
and  concern,  to  be  deemed  prima  facie 
obligatory. 

If  this  were  the  established  canon  of 
construction,  it  would  not  conclusively 
shew  that  the  words  were  in  this  statute 
obligatory ;  but  it  would  be  a  very  im- 
portant step  in  that  direction.  But  I 
think  that  there  is  no  such  established 
canon  of  construction.  I  am  not  aware 
that  it  has  ever  in  any  previous  judg- 
ment been  laid  down,  and  I  think  that 
all  of  the  cases  which  in  the  judgment 
are  cited  in  support  of  the  position  so 
laid  down,  and  all  the  other  cases  of 
which  I  am  aware,  in  which  words  in 
terms  empowering  have  been  held  to  be 
imperative,  are  to  be  supported  on  a  dif- 
ferent principle. 

I  do  not  think  the  words,  "  it  shall  be 
lawful,"  are  in  themselves  ambiguous  at 
all.  They  are  apt  words  to  express  that 
a  power  is  given,  and  as,  prima  facte,  the 
donee  of  a  power  may  either  exercise  it  or 
leave  it  unused,  it  is  not  inaccurate  to  say 
that,  prima  facie,  they  are  equivalent  to 
saying  that  the  donee  may  do  it;  but  if 
the  object  for  which  the  power  is  con- 
ferred is  for  the  purpose  of  enforcing  a 
right,  there  may  be  a  duty  cast  on  the 
donee  of  the  power  to  exercise  it  for  the 
benefit  of  those  who  have  that  right, 
when  required  on  their  behalf.  Where 
there  is  such  a  duty,  it  is  not  inaccurate 
to  say  that  the  words  conferring  the 
power  are  equivalent  to  saying  that  the 
donee  must  exercise  it.  It  by  no  means 
follows  that  because  there  is  a  duty  cast 
on  the  donee  of  a  power  to  exercise  it, 
that  a  mandamus  lies  to  enforce  it;  that 

(14)  4  Wallace,  436. 
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depends  on  the  nature  of  the  duty  and 
the  position  of  the  donee.  The  earliest 
case  in  point  of  date  in  which  I  find  this 
doctrine  touched  on  is  Alderman  Back- 
weU's  Case  (2).  The  statute  13  Bliz.  c. 
7.  s.  2,  enacted  that  the  Lord  Chancellor 
or  Lord  Keeper,  upon  every  complaint 
made  to  him  in  writing  against  snoh 
person,  being  bankrupt,  "  shall  have  foil 
power  and  authority  by  commission  under 
the  great  seal  of  England"  to  issue  a 
commission,  and  this  power  was  by  1 
Jao.  1.  c.  15.  s.  8,  extended  to  bankrupts 
under  that  Act.  When  the  Exchequer 
was  closed  in  1676,  many  bankers  who 
had  deposited  their  money  there  were 
unable,  in  consequence  of  the  bad  faith 
of  the  Government,  to  meet  the  demands 
of  their  own  creditors.  Alderman  Back- 
well,  who  was  one,  fled  to  Holland,  leav- 
ing his  son  to  make  what  terms  he  could 
with  the  creditors,  and  apparently  the 
Government  helped  him.  Lord  Keeper 
North  seems  to  have  done  all  he  could, 
and  a  great  deal  more  than  he  ought,  and 
kept  the  creditors  at  bay  for  seven  years. 
But  at  last,  in  1683,  even  he  could  not 
delay  longer,  and  according  to  the  report, 
"  the  Lord  Keeper  declared  that  though 
the  words  in  the  Act  of  Parliament  were 
that  the  Chancellor  may  grant  a  com- 
mission of  bankrupt,  yet  that  1  may ' 
was  in  effect  1  must,'  and  it  had  been 
so  resolved  by  all  the  Judges,  and  the 
granting  of  a  commission  was  not  a 
matter  discretionary  in  him,  but  that  he 
was  bound  to  do  it."  I  have  already 
pointed  out  that  the  word  "  may  "  does 
not  occur  in  the  statute,  but,  as  I  have 
already  said,  it  is  not  inaccurate  to  say 
that  the  words  conferring  a  power  are 
equivalent  to  "  may." 

In  one  of  the  County  Courts  Acts,  13  & 
14  Vict.  c.  61.  s.  13,  the  words  used  were 
that,  on  its  being  proved  by  affidavit  by 
tiie  plaintiff  that  the  cause  was  one  in 
which  there  was  concurrent  jurisdiction, 
the  Court  in  which  the  action  is  brought 
or  a  Judge  at  chambers  "  may  thereupon, 
by  role  or  order,  direct  that  the  plaintiff 
shall  recover  costs,  and  thereupon  the 
plaintiff  shall  have  the  same  judgment 
to  recover  his  costs  that  he  would  have 
had  if  this  Act  had  not  passed."  The 
Qourfc  of  Exchequer  had,  in  Jones  v.  ■Bor- 


589 


rison  (15)  construed  this  as  giving  the 
Conrt  a  discretionary  power  to  refuse  the 
rule.  That  being  a  decision  on  which  no 
appeal  lay,  was  not  binding  on  a  Court 
of  co-ordinate  jurisdiction,  and  the  Court 
of  Common  Pleas  in  MaedougaU  v.  Pater- 
son  (5),  and  the  Court  of  Queen's  Bench 
afterwards  in  drake  v.  Powell  (11)  held  a 
contrary  opinion. 

In  the  judgment  of  the  Common  Pleas, 
Chief  Justice  Jervis  says  that  "may" 
was, "  as  we  think,  aptly  and  properly 
used  to  confer  on  the  Court  an  autho- 
rity," and  later  states  the  rule  to  be 
11  that  when  a  statute  confers  an  autho- 
rity to  do  a  judicial  act  in  a  certain  case, 
it  is  imperative  on  those  so  authorised 
to  exercise  the  authority  when  the  case 
arises,  and  its  exercise  is  duly  applied 
for  by  a  party  interested,  and  having  the 
right  to  make  the  application."  And  in 
Orahe  v.  Powell  (11)  Lord  Campbell  says, 
"  If  the  plaintiff  be  entitled  to  cests,  and 
the  Court  or  Judge  is  empowered  to 
make  a  rule  or  order  for  that  purpose  ex 
debito  jrtstitim,  he  may  call  upon  the 
Court  or  Judge  to  do  so."  Morisse  v. 
The  Royal  British  Bank  (6)  was  decided 
on  the  same  principle. 

But  there  are  cases  in  which  the  au- 
thority or  power  given  is  not  to  do  a 
judicial  act,  and  yet  there  is  a  duty  on 
the  donee  to  exercise  the  power  if  it  ap- 
pears to  be  given  to  the  donee  for  the 
purpose  of  making  good  a  right,  and  he 
is  called  upon  by  those  who  have  that 
right  to  exercise  the  power  for  their 
benefit. 

The  14  Car.  2.  o.  12.  s.  18,  reciting 
that  constables,  <fcc.,  may  be  at  charges 
in  enforcing  the  poor-law,  and  as  yet 
have  no  power  to  make  rates  to  reim- 
burse themselves,  enacts  "  that  all  con- 
stables, &c.,  so  out  of  purse  as  aforesaid, 
together  with  the  churchwardens  and 
overseers  of  the  poor  and  other  inhabi- 
tants of  the  parish,  shall  hereby  have 
power  and  authority  to  make  an  indifferent 
rate,  and  to  tax  all  the  inhabitants,"  Ac. 
The  inhabitants  of  several  parishes  of 
Derby  seem  to  have  combined  to  refuse 
to  make  any  rates  for  this  purpose;  an 

(16)  6  Exch.  Rep.  828 ;  20  Law  J.  Rep.  Exch. 
186. 
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indictment  was  preferred  against  them, 
which  was  removed  into  the  King's 
Bench,  and  on  motion  to  quash  it,  the 
Court  refused  to  do  so.  The  case  is  re- 
ported under  different  names  in  different 
books.  The  report  in  Salkeld,  under  the 
name  of  The  King  v.  Barlow  (3),  is  in  the 
following  words  :  "  Exception  was  taken 
that  the  statute  only  puts  it  in  their 
power  to  do  so  by  the  word  "  may,"  Ac., 
but  does  not  require  the  doing  of  it  as  a 
duty  for  the  omission  of  which  they  are 
punishable — sod  non  allocatur.  For  where 
a  statute  directs  the  doing  of  a  thing  for 
the  sake  of  justice  or  the  public  good, 
the  word  '  may '  is  the  same  as  the 
word  « shall ; '  thus,  23  Hen.  6  says  the 
sheriff  may  take  bail.  This  is  construed 
he  1  shall,'  for  he  is  compellable  so  to  do." 

The  word  "  may  "  does  not  occur  in  the 
14  Car.  2.  o.  12,  nor  in  the  23  Hen.  6, 
where  in  the  Norman-French  version  the 
words  are,  "  leeseront  hort  de  prison,"  and 
in  the  English  version,  "  shall  let  out  of 
prison ;"  but  both  are  apt  illustrations  of 
the  rule  that,  though  giving  a  power  is 
prima  facie,  merely  enabling  the  donee  to 
act,  and  so  may  not  inaccurately  be  said 
to  be  equivalent  to  saying  he  may  act, 
yet  if  the  object  of  giving  the  power  is 
to  enable  the  donee  to  effectuate  a  right, 
then  it  is  the  duty  of  the  donee  of  the 
power  to  exercise  the  power  when  those 
who  have  the  right  call  upon  him  so  to  do. 
And  this  is  equally  the  case  where  the 
power  is  given  by  the  word  "  may,"  if 
the  object  be  clear.  Thus,  in  the  Public 
Health  Act,  1848  (11  &  12  Vict.  c.  63. 
s.  89),  the  words  are,  "  The  Local  Board 
of  Health  may  make  rates  prospec- 
tively, in  order  to  raise  money  for  the 
payment  of  future  charges  and  expenses, 
or  retrospectively,  in  order  to  raise 
money  for  the  payment  of  charges  and 
expenses  which  may  have  been  incurred 
at  any  time  within  six  months  before 
the  making  of  the  rate ;  "  yet  on  the  ap- 
plication of  a  judgment  creditor,  a  man- 
damus will  go  to  compel  the  making  of 
a  rate  for  the  purpose  of  satisfying  a 
judgment  within  six  months  after  the 
judgment  has  been  obtained — The  Queen 
v.  The  Rotherham  Local  Board  (16),  Wor- 

(16)  8  E.  &  B.  906 ;  27  Law  J.  Hep.  Q3..16G. 


thingion  v.  The  Local  Board  of  Mots  Side 
(17). 

In  The  Queen  v.  The  Tithe  Commis- 
sioners (7)  Justice  Coleridge,  in  delivering 
the  considered  judgment  of  the  Court, 
says :  "  The  words  undoubtedly  are  only 
empowering ;  but  it  has  been  so  often  de- 
cided as  to  have  become  an  axiom  that  in 
public  statutes  words  only  directory,  per- 
missory  or  enabling,  may  have  a  compul- 
sory force  where  the  thing  to  be  done  is 
for  the  public  benefit  or  in  advancement 
of  publio  justice."  The  only  part  of  tins 
to  which  exception  can  be  taken  is  the 
use  of  the  word  "  public."  If  by  that  it 
is  to  be  understood  either  that  enabling 
words  are  always  compulsory  where  the 
publio  are  concerned,  or  are  never  com- 
pulsory except  where  the  public  are  con- 
cerned, I  do  not  think  either  was  meant 
The  enabling  words  are  construed  as  com- 
pulsory whenever  the  object  of  the  power 
is  to  effectuate  a  legal  right.  It  is  far 
more  easy  to  shew  that  there  is  a  right 
where  private  interests  are  concerned 
than  where  the  alleged  right  is  in  the 
publio  only,  and  in  fact,  in  every  caw 
cited,  and  in  every  case  that  I  know  of 
(where  the  words  conferring  a  power  are 
enabling  only,  and  yet  it  has  been  held 
that  the  power  must  be  exercised),  it  has 
been  on  the  application  of  those  whose 
private  rights  required  the  exercise  of  the 
power.  The  personal  liberty  of  the  per- 
son arrested  by  the  sheriff,  the  rights  of 
the  creditors  of  the  bankrupt  to  their 
debts,  the  rights  of  the  plaintiff  who  had 
recovered  judgment  to  his  costs,  the  right 
of  the  constable  out  of  pocket  to  be  paid 
by  the  parish,  the  right  of  the  creditor  of 
the  bank  or  of  the  local  board  to  be  paid, 
were  all  private  rights.  I  do  not,  how- 
ever, question  that  there  may  be  a  right 
in  the  publio  such  as  to  make  it  the  duty 
of  those  to  whom  a  power  is  given  to 
exercise  that  power.  I  should  say,  for 
instance,  that  if,  by  enabling  words,  a 
Court  is  empowered  to  pass  sentence  on 
one  convicted  of  a  crime,  it  would  be  the 
duty  of  the  Court  to  pass  that  sentence. 
But  I  cannot  agree  with  the  Court  of 
Queen's  Bench  that  whenever  the  statute 

(17)  36  Law  J.  Hep.  Q.B.  «1 ;  Law  Bap.  1 
Q3.63, 
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is  for  the  public  good,  and  of  general 
interest  and  concern,  powers  conferred 
by  enabling  words  are,  prima  facie,  to  be 
considered  powers  that  must  be  exercised. 
And  I  cannot  agree  that  in  the  statute 
now  in  question  there  is  either  a  private 
or  a  publio  right  requiring  that  this 
power  given  to  the  bishop  must  be  exer- 
cised. 

No  doubt  it  is  very  desirable  that  the 
ecclesiastical  law  should  be  observed; 
and,  both  with  the  view  that  it  should  be 
observed,  and  with  the  view  to  punish 
those  who  have  transgressed,  it  is  very 
desirable  that  there  should  be  the  means 
of  bringing  to  trial,  and,  on  conviction, 
of  punishing,  transgressors  against  that 
law.  But  does  it  follow  that  it  is  desir- 
able that  it  should  be  in  the  power  of  any 
individual  to  insist  on  a  prosecution  in 
every  case  P  The  author  of  the  Apology 
(said  to  be  the  Dean  of  the  Arches  in  the 
reign  of  Elizabeth)  did  not  think  so.  He 
says  that  the  proceedings  must  be  by  the 
office  of  the  Judge,  and  "  the  Judge  needs 
not  lend  his  assistance  but  where  he  sees 
good  and  probable  inducements  to  ground 
it  upon." 

Lord  Sto well  uses  language  in  Maidman 
v.  Malpas  (18),  often  quoted,  so  like  that 
used  in  the  Apology  as  to  make  me  think 
be  had  that  passage  on  his  mind. 

It  is  true  that  where  due  security  for 
costs  was  given  the  Judge  did  not,  in 
practice,  refuse  his  assent,  so  that  there 
was  not  a  practical  check  on  the  improper 
institution  of  criminal  proceedings  in  the 
Ecclesiastical  Courts.  And  it  is  also  true 
that,  in  prosecutions  for  temporal  crimes 
in  the  temporal  Courts,  any  private  per- 
son may  institute  a  prosecution,  and  that 
the  only  check  provided  by  the  Common 
Law  is  that  the  Attorney-General  may  take 
the  prosecution  out  of  his  hands,  or  enter 
a  no*  lie  prosequi.  And  it  is  also  true  that 
in  England  that  power  is  rarely  exercised. 
But  every  one  who  has  had  experience  in 
Criminal  Courts  must  know  that  cases  do 
occur  in  which  every  one  thinks  it  would 
be  much  better  that  there  should  be  no 
prosecution;  and  some  (I  allude  more 
particularly  to  prosecutions  for  bigamy) 
in  which,  though  there  was  a  conviction, 

(18)  1  Hag.  Cons.  206. 
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the  Judge  has  said  that  the  prosecution 
was  so  improper  that  he  would  not  allow 
costs.  I  do  not  say  that  in  all  these  cases 
the  Judge  was  right,  and  the  private  pro- 
secution wrong — far  from  it ;  but  in  every 
such  case  the  Judge  must  have  thought 
that  it  was  not  for  the  public  benefit  that 
the  prosecution  should  be  instituted, 
though  there  was  a  breach  of  the  law. 

At  Common  Law  the  Master  of  the 
Crown  Office,  being  the  Queen's  Coroner 
and  Attorney  in  the  Queen's  Bench,  could 
file  en)  officio  informations  in  that  Court 
for  any  misdemeanours;  and  a  practice 
had  arisen  before  the  Revolution,  by 
which  he  allowed  any  one  to  file  an  infor- 
mation in  his  name.    This  was  very 
analogous  to  promoting  the  office  of  the 
Judge  in  an  Ecclesiastical  Court.    By  4 
&  5  Will.  &  M.  o.  18.  s.  2,  he  was  forbid- 
den to  do  so  "  without  express  order  to 
be  given  by  the  Court,  in  open  Court." 
At  first  it  seems  to  have  been  thought 
that  the  Court  ought  to  grant  that  leave 
if  it  was  shewn  that  there  was  a  breach 
of  the  law ;  but  it  has  been  long  held  dis- 
cretionary.   In  The  King  v.  Stacy  (19), 
Lord  Mansfield  says  (speaking  of  quo 
warranto  informations),  "  But  now  since 
these  matters  have  come  more  under  con- 
sideration, it  is  no  longer  a  motion  of 
course,  and  the  Court  is  bound  to  consider 
all  the  circumstances  of  the  case  before 
they  disturb  the  peace  and  quiet  of  any 
corporation."    And  this  has  been  acted 
on  repeatedly :  see  The  King  v.  Parry  (20) ; 
The  Queen  v.  The  Rector  of  Lambeth  (21) ; 
and  The  Queen  v.  Ward  (22).   It  is  diffi- 
cult, in  the  face  of  these  authorities,  to 
say  that  it  is  impossible  to  suppose  that 
the  Legislature  could  have  intended  to 
leave  the  bishop  power  to  consider  all  the 
circumstances  of  the  case  before  he  takes 
a  step  which  may  disturb  the  peace  and 
quiet  of  the  Church  and  of  his  diocese. 
And  at  Common  Law  the  prerogative 
writs  of  mandamus,  prohibition,  and  cer- 
tiorari were  not  writs  of  course.  The 
Court,  when  called  on  to  issue  them, 
always  exercised  a  discretion.    See  the 

(19)  1  Term  Sep.  1. 

(20)  6  Ad.  &  E  810. 

(21)  8  Ad.  &  E  366. 

22)  42  Law  J.  Bap.  Q.B.  126;  Law  Bep.  8 
~  210. 
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authorities  oollected  in  The  Queen  v.  The 
Justice*  of  Surrey  (23). 

It  is  true  that  the  Courts  always 
thought  it  their  duty  to  grant  the  writ 
where  the  party  applying  had  a  special 
interest  in  asking  it.  And  those  who 
framed  the  Church  Discipline  Act  seemed 
to  have  had  this  in  view,  as  they  have,  by 
section  19,  said  that  nothing  should  affect 
or  hinder  any  person  from  exercising  the 
right  to  institute  as  voluntary  promoter, 
or  from  prosecuting  in  such  form  and 
manner,  and  in  such  Court,  as  he  might 
have  done  before  the  passing  of  this  Act, 
any  suit  which,  though  in  form  criminal, 
shall  have  the  effect  of  asserting,  ascer- 
taining or  establishing  any  civil  right. 
This  goes  far  to  shew  that  it  was  thought 
that,  out  for  this  section,  the  prosecution 
even  in  such  a  case  would  have  been  sub- 
ject to  the  control  of  the  bishop. 

It  is  also  true  that,  in  exercising  their 
discretion,  the  Courts  have  thought  it 
very  material  to  inquire  whether  the  ap- 
plicant was  a  mere  busybody  and  make* 
bate,  or  was  a  person  who  had  an  interest, 
though  it  fell  short  of  what  would  fall 
within  the  terms  of  section  19.  And  I 
am  far  from  saying  that  the  bishop  should 
not,  in  this  case,  have  considered,  as  one 
of  the  elements  to  guide  his  discretion, 
that  the  appellant  was  a  parishioner. 
But  it  was  only  one  element.  The  Act  is 
general.  It  allows  prosecutions  for  im- 
morality in  which  a  parishioner  is  hardly 
more  grieved  than  any  neighbour.  And 
it  applies  to  clerks  who  have  no  prefer- 
ment, and  consequently  can  have  no 
parishioners;  and,  if  the  bishop  has  no 
discretion,  he  must  in  every  case  act  on 
the  application  of  any  party.  I  certainly 
cannot  see  any  sufficient  ground  for  say- 
ing that  the  object  of  the  statute  is  such 
as  to  lead  to  the  conclusion  that  the 
Legislature  must  have  intended  to  oblige 
the  bishop  to  exercise  the  power  which, 
prima  facie,  he  is  entitled  to  refuse  to 
exercise.  And  certainly,  if  discretion  is 
to  be  entrusted  to  anyone,  the  bishop  is 
the  fittest  person  to  whom  to  trust  it.  It 
is  very  true  that  bishops  are  but  men, 
and,  being  human,  may  misuse  any  dis- 


23)  39  Law  J.  Btp.  M.C.  145;  Law  Rep.  6 
\  466. 


ere t ion  entrusted  to  them;  but  so  are 
Judges,  and  so  are  the  parties  who  nuke 
a  complaint.  And  it  seems  strange  to  say 
that  the  Legislature,  which  has  not  pro- 
vided that  there  shall  always  be  a  prose- 
cution, but  has  left  that  to  the  discretion 
of  any  one  who  likes  to  interfere,  could 
not  trust  any  discretion  to  a  bishop,  who, 
to  say  the  least,  is  not  more  likely  to  err 
than  any  voluntary  prosecutor. 

I  do  not  think  it  necessary  to  examine 
the  words  and  clauses  and  the  history  of 
the  Act.  I  have  considered  them,  and 
find  nothing  to  lead  me  to  think  that  it 
was  intended  to  make  the  exercise  of  the 
power  conferred  on  the  bishop  imperative 
in  all  oases,  though  conferred  by  words 
prima  facie  discretionary. 

I  see  no  reason  for  departing  from  the 
rule  by  which  costs  are  given  to  the  suc- 
cessful party. 

Order  appealed  from  affirmed,  and 
appeal  dismissed  with  costs. 


Solicitors — James  Girdlestone,  for  appellant ;  Can- 
line,  Beaumont  &  Co.,  for  the  Bishop;  Brooks, 
Jenkins  &  Co.,  for  Canon  Carter. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
f  the  queen,  on  the  prosecution 

1880.  4        Of  SIR  JAMBS  TAYLOR  fflGHlM, 

Feb.  21.  ]     knt.  (respondent),?,  tbuelov* 
.  (appellant). 

Obscene  Books — Order  for  Destruction — 
Death  of  Complainant  before  Order— Lapse 
of  Proceedings— 20  $•  21  Vict.  c.  83. 

[For  the  report  of  the  above 
49  Law  J.  Rep.  M.C.  57.] 
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[IN  THE  COURT  OF  APPEAL.] 

r  FOBWOOD    V.  THE  NORTH  WALES 
MUTUAL     MARINE  INSURANCE 
1880.  COMPANY. 
Jttne7.*\  THE    SAME    V.    THE  PROVINCIAL 
A  1    MUTUAL     MARINE  INSU- 
RANCE COMPANY  (LIMITED).* 

Ship  —  Marine  Insurance  —  Insurance 
limited,  to  Actual  Damage — Claim  for  Con- 
structive Total  Loss — Effect  of  Bye-law 
when  indorsed  on  Policy. 

A  valued  policy  of  insurance,  made  with 
a  mutual  marine  insurance  company,  in- 
corporated certain  bye-laws  of  the  company, 
which  were  indorsed  thereon.  The  policy 
declared  that  the  acts  of  the  assurer  or  as- 
sured, in  recovering,  saving  or  preserving 
the  property  insured,  should  not  be  con- 
sidered a  waiver  or  acceptance  of  abandon- 
ment. By  one  of  the  bye-laws  it  was  pro- 
vided, that  in  the  event  of  any  ship  being 
stranded  or  damaged,  and  not  taken  to  a 
place  of  safety,  the  company  might  use  all 
possible  means  to  procure  her  safety ;  but 
that  no  acts  of  the  company,  in  pursuance 
of  such  power,  should  be  deemed,  to  be  an 
acceptance  of  any  abandonment  of  which 
the  assured  might  have  given  notice ;  and 
that  the  company,  under  any  circumstances, 
should  only  pay  for  the  absolute  damage 
caused  by  the  perils  insured  against,  which 
was  in  no  case  to  exceed  the  sum  insured. 
In  an  action,  brought  to  recover  for  a  con- 
structive total  loss, — 

Held,  that  the  bye-law  did  not  exclude 
a  constructive  total  loss,  and  that  the  plain- 
tiff was  entitled  to  recover. 

Appeal  by  the  defendants  in  the  first 
case  from  the  judgment  of  Lush,  J., 
after  a  trial  withoat  a  jury. 

The  case  is  reported  ante,  p.  243. 

Appeal  by  the  defendants  in  the  second 
case  from  the  judgment  of  Lord  Cole- 
ridge, C.  J.,  after  trial  without  a  jury. 

The  two  appeals  involved  the  same 
question,  and  were  heard  together. 

The  plaintiff  insured  a  ship  with  the 
two  defendant  societies,  both  of  which 
were  mutual  societies.  The  ship  was 
damaged  while  the  policies  were  in  force, 
by  the  perils  insured  against ;  the  cost  of 

»  Coram  Bnunwall,  L.J. ;  Baggallay,  L.J. : 
and  Brett,  L  J. 

Voi,  49.— Q.B.,  OP.  &  Exck. 


repairing  would  have  amounted  to  more 
than  the  value  of  the  ship  when  repaired, 
so  that  a  prudent  owner  would  have  sold 
her  unrepaired.  The  plaintiff  gave  notice 
of  abandonment  within  a  reasonable  time, 
and  there  was  in  effect  a  total  construc- 
tive loss.  The  question  raised  on  the 
appeal  was  whether,  on  the  construction 
of  the  policy,  and  the  bye-laws  indorsed 
thereon,  the  plaintiff  could  claim  and  re- 
cover as  for  a  constructive  total  loss. 

The  policy  was  in  each  case  a  valued 
policy,  and  was  to  the  effect  that,  in 
consideration  of  the  person  effecting  it 
agreeing  to  become  a  member  of  the 
company,  and  to  do  all  the  other  acts 
provided  by  it,  the  company  insured  the 
ship,  and  after  enumerating  the  perils,  it 
was  thereby  declared  and  agreed,  that 
the  acts  of  the  assurer  or  assured  in  re- 
covering, saving  or  preserving  the  pro- 
perty insured,  should  not  be  considered 
a  waiver  or  acceptance  of  abandonment. 

There  were  a  number  of  bye-laws  in- 
dorsed on  the  policy,  of  which  one,  the 
24th,  was  as  follows : — 

"  Every  loss,  by  stranding  or  other- 
wise, shall  without  delay  be  made  known 
to  the  manager,  and  all  protests,  vouchers, 
surveys  and  other  statements  relating 
thereto,  shall  be  sent  to  the  manager,  and 
laid  before  the  directors,  and  be  subject 
to  the  stipulations  contained  in  these 
bye-laws.  In  the  event  of  any  ship  being 
stranded  or  damaged,  and  not  taken  into 
a  place  of  safety,  it  shall  be  lawful  for  the 
directors  of  the  company  to  use  every 
possible  mean 8  in  their  power  to  procure 
the  safety  of  the  said  ship,  the  owner 
bearing  his  proportion  of  the  expense  in- 
curred; and  any  owner,  or  his  repre- 
sentatives, refusing  the  co-operation  of 
the  agents  of  this  company  for  the  safety 
of  such  ship,  shall  suffer  a  deduction  of 
not  less  than  twenty-five  nor  over  fifty 
per  cent.,  as  the  directors  shall  determine 
in  the  settlement  of  the  claim.  And  it 
is  hereby  provided,  that  no  acts  of  the 
company  or  its  agents,  under  or  in  pur- 
suance of  the  power  hereby  reserved  to 
the  company,  shall  be  deemed  or  taken  to 
be  an  acceptance  or  recognition  of  any 
abandonment  of  which  the  assured  may 
have  given  notice  to  such  company ;  and 
the  company,  under  any  circumstances, 
4G 
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■hall  only  pay  for  the  absolute  damage 
caused  by  the  perils  insured  against, 
which  is  in  no  case  to  exceed  the  sum  in- 
sured." 

Lush,  J.,  and  Lord  Coleridge,  C.J., 
gave  judgment  for  the  plaintiff  in  each 
action. 

The  following  was  the  judgment  of 
Lord  Coleridge,  C.J.  (1). — In  this  case 
an  action  has  been  brought  by  Mr.  Forwood 
against  the  defendants,  the  Provincial 
A  1  Mutual  Marine  Insurance  Company, 
of  which  he  is  a  member.  It  is  brought 
on  a  policy  for  1,0251.  on  a  ship  valued 
at  3,600/.,  and  from  the  statement  of 
claim  and  .the  statement  of  defence  and 
from  certain  admissions  made  in  the  ac- 
tion, it  appeared  that  the  ship  which  was 
insured  is  the  Balnaquith,  which  when 
passing  on  a  voyage  from  Coosa  w  to 
Newcastle-on-Tyne,  was  so  much  damaged, 
that  although  she  was  repairable  as  a 
ship,  she  was  only  repairable  as  a  ship  at 
a  greater  cost  than  the  amount  she  would 
have  been  worth  when  the  repairs  were 
done  to  her,  and  therefore  there  was,  ac- 
cording to  the  well  understood  principles 
with  regard  to  such  things,  a  construc- 
tive total  loss  of  the  ship.  There  was 
due  notice  of  the  abandonment  of  the 
ship  given  by  the  assured  to  the  defend- 
ants, and  that  also  is  admitted  by  the 
pleadings. 

Now  the  action  is  brought  on  a  policy 
of  insurance,  to  the  words  of  which  and  of 
the  bye-law  I  will  refer  in  a  moment,  but 
the  assured  claimed  as  for  a  total  loss,  and 
the  company  have  paid  into  Court  a  Bum  of 
money  which  I  must  take  for  the  present 
purpose  to  be  sufficient  if  the  principle 
on  which  they  have  paid  it  in  is  right, 
and  which  I  must  take  to  be  insufficient 
if  the  principle  on  which  they  have  paid 
it  in  is  wrong,  and  I  understand  that  the 
point  I  have  to  decide,  being  really  the 
one  point  which  has  been  in  dispute  in 
the  argument  before  me,  is  the  principle 
on  which  that  payment  should  be  made. 
On  the  part  of  the  plaintiff  it  is  said 
that  this  is  the  ordinary  case  of  a  con- 
structive total  loss,  that  there  has  been 
the  ordinary  notice  of  abandonment  given, 

(1)  The  judgment  mi  not  written. 
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which  he  had  the  right  to  give  under  the 
circumstances,  and  that  therefore  as  be- 
tween him  and  the  defendants  1,0252.  is 
what  he  is  entitled  to  receive,  or,  at  any 
rate,  he  is  entitled  to  be  paid  as  for  a 
total  loss  whatever  that  sum  may  be.  In 
an  ordinary  case  it  would  be  1,0252.  On 
the  part  of  the  company  it  is  contended 
that  that  is  not  so,  as  I  understand  it,  that 
at  least,  under  the  circumstances  of  this 
case,  and  upon  the  admissions  in  this 
case,  there  is  no  such  thing  as  what  is 
commonly  called  a  constructive  total  loss; 
and  that  the  words  of  the  policy,  or  if  not 
the  words  of  the  policy,  the  words  of  the 
bye-law,  which,  according  to  the  view 
taken  by  the  defendants,  either  contra- 
diet  the  policy  and  supersede  it,  or  which 
are  consistent  with  the  policy  and  explain 
it,  provide  that  the  defendants  are  only 
to  pay  such  a  proportion  as  they  would 
be  compelled  to  pay  assuming  the  loss  to 
be  partial ;  and  that  supposing  there  had 
been  a  partial  loss,  and  no  notice  of  aban- 
donment, and  no  constructive  total  loss, 
they  are  liable  to  pay  that  sum  which 
they,  under  those  circumstances,  would 
have  been  bound  to  pay. 

Now,  those  are  the  contentions  on  one 
side  and  the  other,  and  the  decision  of  the 
case  depends  mainly  on  two  or  three  lines 
in  the  policy,  and  on  the  24th  bye-law 
which  is  incorporated  with  the  policy, 
and  indeed  made  part  of  the  same  docu- 
ment. The  policy,  I  should  observe,  is 
made,  as  was  pointed  out  to  me,  ex- 
pressly according  and  subject  to  the 
bye-law,  and  the  policy,  almost  at  the 
conclusion  of  it,  after  the  ordinary  suing 
and  labouring  clause,  and  the  undertaking 
on  the  part  of  the  company  to  bear  their 
proportion  of  the  charges  incurred  in  that 
way,  goes  on  to  say — "  It  is  expressly 
declared  and  agreed  that  the  acts  of  the 
assurer  or  assured  in  recovering,  saving 
or  preserving  the  property  insured  shall 
not  be  considered  a  waiver  or  acceptance 
of  abandonment ; "  that  is,  a  waiver  or 
acceptance,  reddendo  singula  ringvlii—* 
waiver  on  the  part  of  the  assured,  and  an 
acceptance  of  the  notice  on  the  part  of 
the  company.  The  24th  bye-law  is  set 
out  at  length,  and  is  pleaded  as  part 
of  the  statement  of  defence,  it  is  as 
follows "  Every  loss  by  stranding  or 
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otherwise  shall,  without  delay,  be  made 
known  to  the  manager,  and  all  protests, 
vouchers,  surveys  and  other  statements 
relating  thereto  shall  be  sent  to  the  ma- 
nager and  laid  before  the  directors,  and  be 
subject  to  the  stipulations  contained  in 
these  bye-laws."  As  far  as  I  can  see, 
I  do  not  think  that  much  turns  on 
that  particular  portion  of  the  bye-law. 
Thus  far  it  says  that  every  loss,  whether 
by  stranding  or  otherwise,  that  is,  whe- 
ther total  or  partial,  shall,  without  delay, 
be  made  known  to  the  manager,  and 
then  it  goes  on  thus : — "  In  the  event  of 
any  ship  being  stranded  or  damaged  and 
not  taken  into  a  place  of  safety,  it  shall 
be  lawful  for  the  directors  of  tie  company 
to  use  every  possible  means  in  their  power 
to  procure  the  safety  of  the  said  ship,  the 
owner  bearing  his  proportion  of  the  ex- 
pense incurred,  and  any  owner  or  his 
representative  refusing  the  co-operation 
of  the  agents  of  this  company  for  the 
safety  of  such  ship  shall  suffer  a  deduc- 
tion of  not  less  than  25  per  cent:  nor 
over  50  per  cent,  as  the  directors  shall 
determine  in  the  settlement  of  the  claim." 
Then  it  goes  on — "And  it  is  hereby  pro- 
vided that  no  acts  of  the  company  or  its 
agents  under  or  in  pursuance  of  the 
power  hereby  reserved  to  the  company 
shall  be  deemed  or  taken  to  be  an  ac- 
ceptance or  recognition  of  any  abandon- 
ment of  which  the  assured  may  have  given 
notice  to  such  company,  and  the  company 
under  any  circumstances  shall  only  pay 
for  the  absolute  damage  caused  by  the 
perils  insured  against,  whioh  is  in  no  case 
to  exceed  the  sum  insured." 

It  has  been  said  and  perhaps  with 
truth,  that  this  is  a  bye-law  somewhat 
in  artificially  drawn,  but  the  object  ap- 
pears to  me,  looking  at  it  by  the  light  of 
the  arguments  which  I  have  had  addressed 
to  me  to  be  reasonably  clear.  I  have 
said  that  the  first  sentence  in  it  appears 
to  be  important  only  as  dealing  with 
every  kind  of  loss,  contemplating  as  I 
think,  or  at  any  rate  comprehending  as 
I  think,  both  total  and  partial  loss  under 
the  words  "every  loss."  And  then  it 
goes  on  in  the  next  sentence  to  deal  with 
the  case  of  partial  loss : — "  In  the  event 
of  any  ship  being  stranded  or  damaged, 
and  not  taken  into  a  place  of  safety ; " 
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and  this  being  a  Mutual  Insurance  Com- 
pany, and  all  the  assured  in  it  being 
bound  one  to  the  other  by  the  ties  of  the 
company  itself,  and  by  the  general  in- 
terests of  the  company  itself,  if  any  one 
of  those  mutually  insured  persons  refuse 
the  co-operation  of  the  agents  of  the 
company  to  save  the  property,  he  shall 
lbe  mulcted,  because  of  his  refusal,  not 
ess  than  25  or  more  than  50  percent, 
at  the  discretion  of  the  directors,  because 
it  is  a  mutual  company,  and  he  has  so 
refused,  and  he  shall  be  mulcted  as 
the  words  go  "  in  the  settlement  of  the 
claim."  Now,  I  do  not  by  any  means 
say  that  in  the  settlement  of  the  claim 
is  included  the  payment  of  the  whole 
insurance  in  the  case  of  a  total  loss; 
but  I  do  say  that  according  to  the  prima 
facie  meaning  of  those  words,  and  the 
meaning  that  I  think  in  the  collocation 
in  which  they  stand,  and,  in  the  con- 
nection in  which  they  must  be  taken, 
they  refer  to  the  settlement  of  the  claim 
in  the  case  of  a  partial  loss,  and  that 
portion  of  the  bye-law  applies  to  the  case 
of  a  partial  loss.  It  then  goes  on  to 
say — "  It  is  hereby  provided  that  no  acts 
of  the  company  or  its  agents,  under  or  in 
pursuance  of  the  power  hereby  reserved 
to  the  company,  shall  be  deemed  or  taken 
to  be  an  acceptance  or  recognition  of  any 
abandonment  of  which  the  assured  may 
have  given  notice  to  snch  company." 
Now,  the  only  case,  as  it  appears  to  me, 
in  which  the  assured,  according  to  well 
known  insurance  law,  could  give  a  notice 
of  abandonment  to  the  company,  which 
was  to  have  any  legal  bearing  at  all,  would 
be  a  case  of  constructive  total  loss,  so 
that  here  is  a  correlative  expression,  a 
notice  of  abandonment  implying  that 
the  person  who  gives  the  notice  of  aban- 
donment elects  to  treat  the  loss  as  a 
total  loss,  while  the  insuring  company 
has  the  right  either  to  dispute  the  legality 
of  the  notice  or  to  accept  the  notice  of 
abandonment  and  act  upon  it  as  in  the 
case  of  a  constructive  total  loss.  It  ap- 
pears to  me,  I  must  own,  that  those  words 
(I  do  not  forget  the  words  that  follow 
and  to  whioh  I  will  come  in  a  moment), 
are  a  clear  indication  that  as  between 
the  assured  and  the  company  the  case 
of  a  constructive  total  loss  is.  contem* 
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plated,  and  that  certain  acts,  which  if  the 
insurance  company  were  not  mutual,  or 
at  all  events,  if  it  had  not  been  so  stipu- 
lated, might  give  rise  to  questions  and 
litigation  as  to  the  fact  of  constructive 
total  loss  shall  not,  on  this  policy  and 
between  the  parties  to  this  policy,  have 
the  effect  which  it  might  be  contended 
that  otherwise  they  would  have ;  that 
therefore  they  should  do  whatever  they 
may  think  fit,  the  assurers  on  the  one 
hand  and  the  assured  on  the  other,  to 
save  the  ship  for  the  benefit  of,  and  so  as 
to  lessen  the  loss  of  the  whole  company, 
without  prejudice  to  the  legal  effect  of 
the  notice  of  abandonment  which  the 
assured  has  a  right  to  give,  and  the  as- 
suring company  has  a  right  to  accept  if 
they  please.  I  think,  therefore,  that  it 
is  plain  upon  those  words,  to  which  I  am 
really  unable  to  give  any  other  possible 
construction,  that  the  case  of  a  construc- 
tive total  loss  was  and  must  be  taken  to 
have  been  in  the  contemplation  of  the 
parties  to  this  contract. 

Then  it  is  said,  that  the  words  which 
follow  must  be  construed,  so  as  to  limit 
to  some  extent  the  liability  of  the  com- 
pany. If  I  understand  the  argument  for 
the  defendants,  they  must  limit  the  lia- 
bility of  the  company  in  one  particular 
fashion  known  to  the  law,  namely,  by 
imposing  upon  the  assured  that  limit 
which  alone  he  would  be  entitled  to 
enforce  against  them  if  the  loss  had 
been  partial.  The  company,  under  any 
circumstances,  shall  only  pay  for  the 
actual  damage  caused  by  the  perils  in- 
sured against,  which  in  no  cases  is  to  ex- 
ceed the  sum  insured. 

Now  I  own  that  the  last  words  unless 
they  mean — which  is  not  raised  before  me 
here — unless  they  mean  that  the  insuring 
companies  are  not,  under  any  circum- 
stances, to  pay  more  to  the  assured  than 
the  dry  sum  assured,  even  although  under 
other  circumstances  the  assured  would  be 
entitled  to  recover  under  the  suing  and 
labouring  clause ;  unless  that  is  the  mean- 
ing of  them,  I  confess  I  am  rather  puzzled 
to  give  a  reasonable  construction  to  those 
last  words,  and  it  may  be  that  the  word 
"  insured,"  as  it  has  been  suggested  in  the 
course  of  the  argument,  is  a  misprint  for 
"  valued,"  and  it  means  that  the  liability 
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whioh  they  took  on  themselves  by  the 
suing  and  labouring  clause  is  never  to 
exceed  in  any  event  the  valuation  of 
the  ship.  How  that  may  be  I  do  not 
know,  but  it  does  not  seem  to  me  to  be 
at  all  conclusive,  or  to  have  very  much 
bearing  upon  the  question  before  me  here, 
because  no  such  sum  is  attempted  to  be 
recovered,  and  no  such  question  arises. 
The  words  are — "  that  the  company  under 
any  circumstances  shall  only  pay  for  the 
absolute  damage  caused  by  the  perils  in- 
sured against,  which  is  in  no  case  to 
exceed  the  sum  insured."  Now  some 
meaning,  no  doubt,  is  to  be  given  to  those 
words.  It  is  urged  by  the  defendants 
that  they  mean  they  shall  only  pay  for 
the  damage  calculated — that  is  what  it 
comes  to  really — they  shall  only  pay 
for  the  damage  calculated  as  in  cases 
of  partial  loss.  Now  I  do  not  think 
that  that  is  the  true  construction.  First 
of  all,  the  mode  of  payment  in  cases 
of  partial  loss  is  a  thing  perfectly  well 
known;  and  although  these  bye-lawB 
are  inartificially  drawn,  they  are  drawn 
by  persons  who  know  the  ordinary  and 
general  words  of  insurance  law,  and  if 
that  had  been  the  object,  it  would  have 
been  perfectly  easy  to  express  it  clearly, 
and  one  would  have  expected  it  to  be 
clearly  expressed.  The  words  are — "  shall 
only  pay  for  the  absolute  damage  caused 
by  the  perils  insured  against."  Now  it 
seems  to  me  that  those  words  may  re- 
ceive a  perfectly  adequate  construction, 
some  meaning  must  be  given  to  them, 
and  it  seems  to  me  a  perfectly  fair  mean- 
ing may  be  given  to  them  by  construing 
them  in  the  way  which  was  suggested  in 
the  course  of  the  argument.  There  may 
be  a  total  loss,  and  there  may  be  a  con- 
structive total  loss ;  there  is  or  may  be, 
therefore,  a  right  of  action  at  the  suit  of 
the  assured  against  the  assuring  company, 
and  the  assured  may  have  a  right  to  re- 
cover on  the  footing  of  a  total  loss,  but 
if  it  turns  out  on  investigation  that  the 
whole  damage  that  has  been  sustained  is 
really  less  than  the  sum  ascertained  be- 
tween the  parties  as  the  total  loss,  then 
there  shall  be  no  right  to  the  absolute 
recovery  of  the  sum  between  the  company 
and  the  assured  ;  there  shall  be  no  such 
right,  the  company  shall  pay  as  for  a  total 
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loss,  but  they  shall  pay  not  the  1,0252.  or 
whatever  it  may  be,  for  which  the  policy 
is — it  would  be  in  other  cases  under- 
written, but  in  this  case  entered  into,  I 
suppose — but  they  shall  pay  as  for  a  total 
loss,  but  their  liability  shall  be  limited  by 
the  actual  amount  of  the  damage  which 
the  constructive  total  loss  has  occasioned 
to  the  assured.  It  seems  to  me  that  is 
the  true  construction  of  the  document, 
and  it  is  consistent  with  the  bye-law,  it 
is  consistent,  I  think,  perfectly  with  the 
words  of  the  policy  itself ;  and  I  therefore 
am  of  opinion  that  the  proper  principle 
on  which  the  payment  into  Court  ought 
to  be  made,  or  on  which  this  case  ought 
to  be  determined,  is  the  principle  that  I 
have  endeavoured  to  enunciate,  that  the 
assured  is  entitled  to  be  paid  as  upon  the 
footing  of  a  total  loss,  but  that  if  the  real 
amount  of  his  total  loss  is  less  than  the 
sum  insured,  the  company  shall  not  be 
bound  to  pay  the  excess  between  the 
actual  loss  incurred  and  the  sum  insured, 
although  there  has  been  notice  of  aban- 
donment, and  although  they  may  have 
taken  to  the  ship.  That  seems  to  me  to 
be  the  principle  on  which  this  case  ought 
to  be  determined.  What  exact  sum  that 
is,  I  suppose  it  is  not  for  me  to  say, 
unless  the  parties  are  agreed  that  9002. 
are  the  sum.  If  it  may  be  taken  with- 
out trouble  at  that,  I  should  be  disposed 
to  give  judgment,  but  that  I  could 
only  do  by  agreement  between  the 
parties.  I  am  to  determine  the  principle, 
and  if  the  parties  wish  it,  if  it  would 
facilitate  matters,  I  would  give  judgment 
for  the  difference  between  180Z.,  the 
amount  paid  into  Court,  and  9002.,  the 
amount  of  actual  damage,  and  that  fol- 
lows from  my  judgment  of  course.  If 
there  is  any  dispute  about  the  items, 
that  must  be  determined  by  some  other 
tribunal,  for  I  have  heard  no  evidence 
on  the  matter. 

The  defendants  appealed. 

O.  Russell  and  Trevelyan,  for  the  de- 
fendants in  the  first  action. — The  claim 
of  the  plaintiff  would  be  well-founded  if 
this  were  an  ordinary  Lloyd's  policy,  but 
the  question  is  whether  the  ordinary 
rules  as  to  abandonment  apply  under  this 
policy  P   It  is  contended,  on  behalf  of  the 
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defendants,  that  there  can  bo,  under  this 
policy,  no  claim  for  a  constructive  total 
loss ;  the  provisions  of  bye-law  24  pre- 
vent the  defendants  from  being  liable, 
even  though  they  may  have  done  acts 
which  would  otherwise  render  them  liable. 
Under  this  policy  and  these  bye-laws  no 
notice  of  abandonment  could  have  any 
effect ;  the  only  effect  of  the  clauses  in 
the  policy  is  to  remit  the  parties  to  their 
rights  under  the  contract,  whatever  they 
may  be,  and  in  this  case  they  must  be 
ascertained  from  the  24th  bye-law.  Ab- 
solute damage  must  mean  actual  damage ; 
the  word  is  used  in  contradistinction  to 
constructive  damage,  and  the  insurers 
are  therefore  only  liable  for  actual  damage. 
The  bye-law  might  be  held  to  refer  to 
cases  in  which  a  ship  might  be  tempo- 
rarily out  of  the  possession  of  the  assured, 
but  under  this  policy,  and  on  the  facts  of 
this  case,  there  could  not  be  any  useful 
effective  abandonment;  any  attempt  at 
an  abandonment  must  be  futile. 

Cohen  and  J.  O.  Witt,  for  the  defend- 
ants in  the  second  action. — Of  course,  in 
any  case,  the  assured  can  give  notice  ot 
abandonment,  and  the  underwriters  may 
accept  it,  and  if  that  is  done  the  parties 
will  be  bound.  If  the  clause  in  the  policy 
and  the  bye-law  are  inconsistent,  then 
the  bye-law  mnst  override  the  policy.  It 
is,  however,  submitted,  that  there  is  no 
inconsistency  in  the  present  case;  if 
the  last  sentence  of  the  bye-law  were 
construed  literally  there  might  be,  but  it 
cannot  be  so  construed,  for  "  any  circum- 
stances" cannot  mean  "any  circum- 
stances of  partial  loss."  The  bye-law 
must  either  be  held  to  do  away  with  any 
claim  for  a  constructive  total  loss  in  aft 
cases,  or  it  must  mean  that  where  a  ship 
has  been  damaged,  and  then  brought  in 
safety  to  a  port,  there  can  be  no  con- 
structive total  loss,  and  that  the  assured 
cannot  recover  anything  beyond  the  ac- 
tual damage  to  the  ship,  and  the  expenses 
provided  for  under  the  suing  and  la- 
bouring clause.  Unless  this  bye-law  can 
bear  one  of  these  two  constructions  it 
can  have  no  meaning  at  all. 

Butt  and  Mathew,  for  the  plaintiff  in 
the  second  action. — It  is  difficult  to  give 
any  meaning  to  this  bye-law ;  but  it  is 
submitted  that  it  only  refers  to  a  case  of 
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partial  loss ;  if  this  be  so,  then  the  words 
"  absolute  damage  "  have  a  meaning,  the 
words,  "  any  circumstances,"  also  refer 
to  a  partial  loss,  and  so  are  equivalent  to 
any  such  circumstances.  But  for  this 
bye-law  it  might  be  that  an  invalid  no- 
tice of  abandonment  might  be  given,  and 
that  the  underwriters  might  so  act,  as  by 
their  conduct  to  be  held  to  have  accepted 
that  notice,  and  this  is  what  is  guarded 
against  by  this  bye-law. 

They  were  then  stopped  by  the  Court. 

Barnes  (with  him  The  Solicitor-General 
(Sir  F.  Her8chell),  for  the  plaintiff  in  the 
first  action,  was  not  called  upon. 

Bbahwbll,  L.  J.— I  am  of  opinion  that 
this  judgment  must  be  affirmed.  We 
have  to  construe  these  bye-laws  as  they 
stand,  and  not  as,  it  may  be  suggested, 
they  were  meant  to  be  construed.  This 
is  a  valued  policy.  That  fact,  to  my 
mind,  is  of  use  for  two  purposes,  that  is, 
for  the  purpose  of  a  case  of  an  actual 
total  loss  and  a  case  of  a  constructive 
total  loss.  There  is  no  reason  to  suppose 
that  the  value  is  inserted  only  for  the 
purpose  of  meeting  a  case  of  actual  total 
loss,  for  there  are  provisions  which  shew 
that  the  parties  expressly  oontemplated 
that  there  might  be  an  abandonment  and 
an  acceptance  of  notice  of  abandonment. 

We  have  then  to  consider  the  bye- 
laws  ;  but  the  bye-laws  under  the  policy 
must  be  taken  together  with  the  policy, 
for  they  all  form  one  document,  and  I 
do  not  see  that  they  clash  one  with  an- 
other. It  is  admitted  that  if  the  earlier 
words  in  the  twenty-fourth  bye-law  stood 
alone,  they  would  mean  that  there  could 
be  an  abandonment,  and  that  the  doctrine 
of  constructive  total  loss  would  apply. 
The  bye-law  provides  "  that  no  acts  of 
the  company  or  its  agents  under  or  in 
pursuance  of  the  power  hereby  reserved 
to  the  company,  shall  be  deemed  or 
taken  to  be  an  acceptance  or  recognition 
of  any  abandonment  of  which  the  as- 
sured may  have  given  notice  to  the  com- 
pany ; "  and  then  it  goes  on  thus :  "  and 
the  company,  under  any  circumstances, 
shall  only  pay  for  the  absolute  damage 
caused  by  the  perils  insured  against, 
which  is  in  no  case  to  exceed  the  sum 
insured."  Now  it  is  said  that  these  latter 


(App.),  Q.B. 

words  shew  that  there  can  be  no  con- 
structive total  loss  and  no  abandonment. 
That  is  the  proposition  of  the  defendants, 
and  unless  they  prove  that  they  must  fail. 

It  was  argued  by  the  defendants  that 
there  might  be  cases  of  a  constructive 
total  loss  in  which  there  might  be  a  right 
to  recover  as  for  a  total  loss,  as  for 
instance  when  a  ship  was  detained  by 
embargo  or  was  captured,  and  that  in 
such  a  case  the  assured  could  recover  as 
for  a  total  loss ;  but  if  the  words  "  abso- 
lute damage  "  are  held  not  to  cut  down 
the  effect  of  the  words  "  under  any  cir- 
cumstances "  in  every  case,  why  should 
they  operate  to  do  so  in  some  particular 
case  ?  I  am  unable  to  see  why.  If  the 
bye-law  is  looked  at  critically,  one  may 
remark  that  the  proviso  is  not  in  the 
proper  place ;  it  should  have  been  the 
subject  of  an  independent  rule. 

It  may  be  that  the  construction  put 
on  it  by  the  counsel  for  the  plaintiff  is 
right.  I  am  not  clear  as  to  this ;  bnt  it 
may  be  that  it  should  be  read  thus: 
"  That  no  acts  of  the  company  .  .  .  ■ 
shall  be  deemed  or  taken  to  be  an  accept- 
ance or  recognition  of  any  abandonment," 
and  then  that  it  ought  to  continue, 
"  which  the  assured  has  a  right  to  make, 
and  of  which  he  has  given  notice."  "Any 
circumstances  may  mean  "  any  such  cir- 
cumstances,' '  that  is,  the  circumstances 
of  their  having  done  their  best,  in  accord- 
ance with  the  proviso  in  the  earlier  part 
of  the  bye-law,  to  procure  the  safety  of 
the  ship.  I  repeat,  I  cannot  say  whether 
that  is  right.  I  think  this  at  least  is 
clear,  this  is  a  valued  policy ;  an  ordi- 
nary incident  of  a  valued  policy  is  that 
if  there  is  a  constructive  total  loss,  there 
is  also  a  power  of  abandonment,  and  un- 
less that  is  taken  away  by  express  words, 
it  ought,  I  think,  to  be  held  to  be  im- 
plied. The  words  here  are  ambiguous, 
and  I  do  not  think  they  ought,  on  the 
ordinary  principle,  to  be  held  to  exclade 
the  implication  of  that  power  of  aban- 
ment. 

Bagoallay,  L.J. — I  am  of  the  same 
opinion.  The  appellants  contend  for  a 
construction  which  would  exclude  a  claim 
for  a  constructive  total  loss  in  the  case 
of  stranding,  or  perhaps  even  in  any 
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I  do  not  think  that  this  can  be  sus- 
tained. It  is  clear  that  such  a  claim  was 
in  the  contemplation  of  the  parties.  The 
twenty-fourth  bye-law  has  three  para- 
graphs ;  the  first  is  in  general  terms,  bat 
the  second  and  third  are  those  with  which 
we  have  more  particularly  to  deal.  The 
second  provides  for  a  certain  class  of 
cases,  and  gives  the  directors  power  to 
take  certain  steps;  then  the  third  pro- 
vides that  those  acts  and  steps  shall  not 
be  deemed  to  be  a  recognition  of  aban- 
donment. That  shews,  I  think,  that  no 
construction  can  be  entertained  which 
would  exclude  all  possibility  of  a  claim 
for  a  constructive  total  loss.  The  policy 
and  the  bye-law  both  recognise  such  a 
claim,  and  it  is  for  the  defendants  to 
shew  that  that  recognition  is  cut  down 
by  words  which  tell  in  their  favour.  They 
do  not  do  so ;  the  construction  they  sug- 
gest is  not  consistent  with  the  policy  and 
bye-law,  and  it  cannot  be  accepted.  I  do 
not  feel  able  to  adopt  the  construction 
suggested  by  the  counsel  for  the  plain- 
tiff ;  but  I  am  nevertheless  clear  that  the 
appellants  have  failed  to  make  out  their 
case. 

Brett,  L.J.  —  The  first  question  is, 
whether  there  can  be  under  this  policy  a 
constructive  total  loss.  I  can  understand 
the  force  of  the  argument  which  says 
there  cannot,  for  if  the  words  are  taken 
in  their  ordinary  grammatical  sense,  they 
would  exclude  such  a  loss.  But  I  cannot 
hold  that  they  mean  that,  for  it  would 
place  the  proviso  at  the  end  of  the  bye- 
law  in  direct  conflict  with  the  necessary 
implication  of  the  sentence  immediately 
preceding.  That  sentence  implies  that 
there  can  be  a  notice  of  abandonment 
leading  to  a  constructive  total  loss.  So 
that  the  last  sentence  of  the  bye-law  can- 
not be  held  to  exclude  such  a  loss. 
•  It  was  then  urged  that  there  could  not 
be  any  constructive  total  loss  resulting 
from  damage  to  a  ship  which  might  af- 
terwards be  in  safety  and  in  the  posses- 
sion of  the  owners.  But  that  would  require 
us  to  write  at  least  three  new  paragraphs 
into  the  bye-law,  so  that  I  cannot  assent 
to  that.  I  think  that  the  doctrine  of 
-  constructive  total  loss  must  be  applied 
here  as  if  the  last  words  of  this  bye-law 


{App.),  QJi. 

did  not  exist.  To  what,  then,  does  it 
apply  ?  A  valued  policy  is  important  in 
three  cases :  in  the  case  of  an  absolute 
total  loss,  an  alleged  constructive  total 
loss,  and  a  partial  loss.  Take  the  words, 
"  and  the  company  shall  only  pay  for  the 
absolute  damage  caused,  which  is  in  no 
case  to  exceed  the  sum  insured."  Sup- 
pose now  that  an  absolute  total  loss 
occurs,  and  that  the  ship  is  not  worth 
the  value,  is  the  assured  only  to  be  paid 
the  value  of  the  ship,  and  not  the  value 
named  in  the  policy  P  That  cannot  be, 
and  the  same  reasoning  must  apply  to 
the  oases  of  constructive  total  loss  and  of 
a  partial  loss.  This  clause  cannot,  I 
think,  apply  to  a  constructive  total  loss. 
I  cannot  say  what  it  does  mean,  or  to 
what  it  does  apply.  I  cannot,  as  at  pre- 
sent advised,  agree  with  Lush,  J.,  nor  is 
it  necessary  to  do  so.  I  cannot,  as  at 
present  advised,  agree  with  the  opinion 
of  Lord  Coleridge ;  it  is  not  necessary  I 
should ;  nor  with  the  suggestion  of  the 
plaintiff's  counsel ;  but  neither  is  this 
necessary.  All  I  can  say  is,  that  the 
sentence  does  not  apply  to  a  construc- 
tive total  loss.  I  suspect  that  the  clause 
is  an  ingenious  attempt  to  do  what  the 
appellants  suggest ;  but  the  circumlocu- 
tion of  the  draughtsman  has  not  been 
sucessful.  I  agree  that  these  appeals 
must  be  dismissed. 

Judgment  that  the  plaintiff  in  each 
case  recover  as  for  a  constructive 
total  loss. 


Solicitors— Waitons,  Bubb  &  Walton,  for  plaintiff 
in  both  cases;  Wynne,  agent  for  Forshaw  & 
Hawkins,  Liverpool,  for  defendants  in  the  first 
case ;  Pritchard  &  Sons,  for  defendants  in  the 
second  case. 
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[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Queen's  Bench  Division.) 
1880.  1 

April  12.  >         THE  QUEEN  V.  REED.* 

May  18.  J 

Elementary  Education  Acts,  33  8f  34 
Vict.  c.  75.  88.  53,  54;  36  $•  37  Furf  c.  86. 
8.  10 — Expenses  of  School  Board — Power 
of  Board  to  borrow  for  temporary  Purposes. 

The  power  of  school  boards  to  borrow  is 
defined  and  limited  by  the  express  enact- 
ments of  the  Acts  under  which  they  are 
constituted,  so  that  a  school  board  has  no 
power  to  borrow  money  to  defray  current 
expenses  when  the  school  fund  is  not  suffi- 
cient, and  interest  on  such  a  temporary 
loan  ought  not  to  be  allowed  in  the  accounts 
of  a  school  board. 

So  held  by  the  Court  of  Appeal,  reversing 
the  decision  of  the  Queen's  Bench  Division. 

Appeal  from  the  Queen's  Bench  Divi- 
sion. 

The  ease  is  reported  48  Law  J.  Rep. 
Q.B.  729. 

The  Queen's  Bench  Division  made  ab- 
solute a  rule  calling  on  the  auditor  of  the 
Metropolitan  District  to  shew  cause  why 
a  writ  of  certiorari  should  not  issue,  to 
bring  up  and  quash  the  surcharge  made 
by  him  of  a  sum  of  83 1,  lis.  2d.  upon 
Sir  G.  Reed,  the  Chairman  of  the  London 
School  Board,  that  sum  having  been  dis- 
allowed by  the  auditor  as  being  a  pay- 
ment out  of  the  school  fund  of  the  board 
for  interest  to  the  Bank  of  England,  the 
treasurers  of  the  board,  upon  sums  of 
money  advanced  to  the  board  for  purposes 
other  than  those  provided  for  by,  and  with- 
out the  consent  required  by,  section  10  of 
36  &  37  Vict.  c.  86. 

The  auditor  appealed. 

The  Solicitor-General  (Sir  H.  Qiffard) 
and  An8tie,  for  the  appellant — The  ques- 
tion is  whether  a  school  board  can  bor- 
row money  and  charge  the  ratepayers 
the  interest  which  it  has  to  pay  on 
the  loan.  It  is  contended  by  the  appel- 
lant that  a  school  board  cannot  do  so, 
because  there  are  in  the  Acts  relating  to 

*  Coram  Brett,  L.J.;  Cotton,  L.J ;  and  Theei- 
ger,  LJ. 


school  boards  express  enactments  and 
provisions  as  to  finance,  and  there  is  no 
power  given  to  borrow  money  in  the  way 
in  which  it  has  been  done  in  this  case,  so 
that  it  is  submitted  there  is  no  power 
given  to  tax  the  ratepayers  in  order  to 
pay  interest  on  money  which  is  borrowed 
without  the  authority  of  the  Legislature. 

The  power  of  borrowing  money  is  not 
a  power  inherent  in  every  corporation ;  if 
indeed  the  very  object  for  which  a  cor- 
poration is  created  requires  that  it  should 
have  power  to  borrow,  and  if  without 
that  the  corporation  would  be  unable  to 
carry  out  the  purposes  and  intention  of 
its  being,  then  such  a  power  may  well  be 
held  to  exist ;  but  that  reasoning  cannot 
apply  here,  for  the  School  Board  is  in  no 
sense  a  trading  corporation.  In  Bvr- 
mester  v.  Norris  (1)  it  was  held  that  a 
mining  company  could  not  exceed  the 
borrowing  powers  conferred  by  its  deed, 
and  even  if  a  deed  profess  to  give  powers 
which  are  really  ultra  vires  it  can  have  no 
effect — Chambers  v.  The  Manchester  and 
Milford  Railway  Company  (2).  Batema* 
v.  The  Mid-Wales  Railway  Company  (3), 
in  which  the  chief  cases  on  this  question 
were  cited,  decided  that  a  railway  com- 
pany cannot  draw,  acccept  or  indorse 
bills.  Taumey'8  Case  (4)  shews  that  a 
rate  cannot  be  made  to  reimburse  an 
overseer,  and  Waddington  v.  The  Guar- 
dians of  the  City  of  London  (5)  is  to  the 
same  effect.  An  overseer  has  not  by 
virtue  of  his  office  any  power  to  borrow 
money — Leigh  v.  Taylor  (6). 

School  boards  are  formed  for  educa- 
tional purposes  only;  it  was,  however, 
assumed  that  they  would  have  to  incur 
expenses,  and  section  53  of  the  Act  of 
1870  (7)  created  a  school  fund,  out  of 


(1)  6  Exch.  Rep.  796 ;  21  Law  J.  Rep.  Exch.  43, 

(2)  5  B.  &  8.  588 ;  38  Law  J.  Sep.  Q-B.  268. 

(3)  35  Law  J.  Rep.  CP.  205 ;  Law  Rep.  1  CP. 
499. 

(4)  2  Ld.  Raym.  1009. 

(5)  E.,  B.  &  E.  371 ;  28  Law  J.  Rep.  M.C.  113. 

(6)  7  B.  &  C.  491. 

(7)  33  &  34  Vict,  c  75.  8.  53—"  The  expenses 
of  the  School  Board  under  this  Act  shall  be  mid 
out  of  a  fund  called  the  School  Fund.  There  shall 
be  carried  to  the  School  Fund  all  moneys  received 
as  fees  from  scholars,  or  out  of  moneys  provided 
by  Parliament,  or  raised  by  way  of  loan,  or  in 
any  manner  whatever  received  by  the  School 
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which  it  is  enacted  that  the  expenses  of 
a  school  board  shall  be  paid.  This  fond  is 
formed  by  the  various  sources  of  revenue 
mentioned  in  that  section,  which  with 
sections  54  (7),  55,  56  and  section  10  of 
the  Amending  Act  of  1873  (8),  forms  a 
complete  code  of  finance. 

The  School  Board  claims  to  have  the 
power  to  borrow  to  meet  a  deficiency; 
but  any  deficiency  is  to  be  met  in  the  way 
provided  by  section  54  (7),  and  there  are 
not  different  kinds  of  deficiencies.  Section 
54  (7)  recognises  the  principle  of  paying 
in  one  year  for  liabilities  incurred  in 
former  years.  If  a  board  could  borrow 
by  way  of  temporary  loan,  although  it  is 
difficult  to  discriminate  between  different 

Board,  and  any  deficiency  shall  be  raised  by  the 
School  Board  as  provided  by  this  Act." 

Sect.  64.  "  Any  sum  required  to  meet  any  defi- 
ciency in  the  School  Fond,  whether  for  satisfying 
past  or  future  liabilities,  shall  be  paid  by  the 
rating  authority  out  of  the  local  rate. 

"  The  School  Board  may  serve  their  precept  on 
the  rating  authority,  requiring  such  authority  to 
pay  the  amount  specified  therein  to  the  treasurer 

of  the  School  Board  out  of  the  local  rate  " 

Sect.  57.  "Where  a  School  Board  incur  any 
expense  in  providing  or  enlarging  a  school  house 
they  may,  with  the  consent  of  the  Education  De- 
partment, spread  the  payment  over  several  years, 
not  exceeding  fifty,  and  may,  for  that  purpose, 
borrow  money  on  security  of  the  School  Fund  and 
local  rate,  and  may  charge  that  fund  and  the  local 
rate  with  the  payment  of  the  principal  and  interest 
due  in  respect  of  the  loan.  They  may,  if  they 
so  agree  with  the  mortgagee,  pay  the  amount 
borrowed  with  the  interest  by  equal  annual  instal- 
ment*, not  exeeding  fifty,  and  if  they  do  not  so 
agree,  they  shall  annually  set  aside  one-fiftieth 
of  the  gum  borrowed  as  a  sinking  fund.  ..." 

(8)  88  &  87  Vict.  c.  86.  s.  10  repeals  section  57 
of  38  &  34  Vict.  c.  75,  and  provides — 

"  Where  a  School  Board  have  incurred  or  require 
to  incur  any  expense  either  (a)  in  providing  or  en- 
larging a  schoolhouse,  or  (A)  m  paying  off  any  debt 
charged  on  a  schoolhouse  provided  by  them,  or  on 
any  land  acquired  by  them  by  gift,  transfer,  pur- 
chase or  otherwise,  for  the  purposes  of  this  Act ; 
or  (c)  in  any  works  of  improving  or  fitting  up  a 
schoolhouse  which,  in  the  opinion  of  the  Educa- 
tion Department,  ought  by  reason  of  the  perma- 
nent character  of  such  work  to  be  spread  over  a 
term  of  years,  they  may,  with  the  consent  of  the 
Education  Department,  spread  the  payment  over 
such  number  of  years,  not  exceeding  fifty,  as  may 
be  sanctioned  by  the  Education  Department ;  and 
may,  with  the  like  consent,  for  that  purpose  borrow 
money  on  the  security  of  the  School  Fund  and 
local  rate,  and  may  charge  that  fund  and  the  local 
rate  with  the  payment  of  the  principal  and  interest 
due  in  respect  of  the  loan.  .\  .  ." 

Vou.49.— Q.B.,  CP.  &  Exc  ■ 


kinds  of  loans,  there  would  be  no  need 
for  the  provision  enabling  the  board  to 
take  any  money  that  may  be  in  the  rating 
authority's  hands.  A  school  board  can- 
not choose  its  own  machinery,  for  every 
step  which  it  is  to  take  is  specified  by  the 
Act,  so  that  what  is  provided  excludes  all 
that  is  not  provided,  expressio  unius  est 
exclusio  alterins,  and  omission  is  in  such  a 
case  prohibition  ;  for  the  code  of  finance 
is  an  exhaustive  code. 

Jeune  (with  him  Sir  H.  James),  for  the 
respondent. — It  is  submitted  that  it  isa  ne- 
cessary incident  of  the  authority  given  to 
school  boards  that  they  should  have  power 
to  borrow  money  for  temporary  purposes. 
It  is  indeed  necessary  that  they  should 
have  8Doh  a  power  if  they  are  to  fulfil  the 
purposes  for  which  they  are  created.  The 
money  required  is,  at  the  time  the  loan  is 
made,  being  raised  by  a  rate,  and  all  that 
the  school  board  does  is  to  obtain  an  ad- 
vance  to  meet  current  expenses  until  the 
amount  to  be  levied,  and  for  which  they 
have  actually  issued  a  precept,  has  been 
paid  in  to  the  general  fund  of  the  board. 
This,  it  is  submitted,  is  very  different 
from  borrowing  money  in  excess  of  the 
amount  for  which  a  school  board  has 
issued  its  precept  on  the  rating  authority. 
Corporations  have  snch  a  power,  if  it  is 
necessary  that  they  should  have  it,  in 
order  to  enable  them  to  carry  on  their 
business,  and  it  is  clear  that  a  school 
board  which  has  to  pay  weekly  salaries 
to  a  considerable  amount  requires  suoh  a 
power  far  more  than  do  ordinary  trading 
corporations.  There  is,  moreover,  a  dis-  ' 
tinction  between  obtaining  an  advance 
from  a  bank  where  an  account  is  kept 
and  a  mere  loan.  "  A  balance  due  to  a 
bank  by  a  company  which  keeps  an  ac- 
count with  it,  and  has  had  the  benefit  of  the 
money,  is  a  debt  but  not  a  loan  in  the 
proper  sense,"  per  Stuart,  V.C. — In  r« 
The  Gefn  GUcen  Mining  Company  (9)  ;  and 
in  Waterlow  v.  Sharp  (10)  it  was  held 
that  advances  by  a  bank  .to  a  railway 
company  which  kept  an  account  at  the 
bank,  were  an  overdrawing  merely  and 
not  a  loan.  All  that  a  school  board  does 
in  snch  a  case  as  that  is  substantially  to 

(9)  38  Law  J.  Eep.  Chane.  78;  Law  Hep.  7 
Eq.  88. 

(10)  Law  Bep.  8  Eq.  501. 
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pledge  part  of  its  property  for  a  debt  in- 
curred in  the  coarse  of  its  business — Ex 
parte  The  Birmingham  Banking  Oompany 
(11). 

The  Aot  speaks  of  money  to  be  raised, 
and  it  is  submitted  that  this  should 
receive  a  liberal  interpretation ;  there  is 
no  prohibition  in  the  statute  against  bor- 
rowing, and  unlesB  a  school  board  has 
such  a  power  as  is  here  contended  for,  the 
burden  imposed  on  the  ratepayers  will  be 
made  heavier  than  it  will  be  if  the  boards 
have  this  power;  for  the  school  boards 
will  have  to  raise  in  advance  more  money 
than  is  actually  required  lest  there  should 
be  a  deficiency,  for  they  cannot  raise  a 
rate  to  reimburse  themselves  for  debts 
previsnsly  contracted — The  Queen  v.  The 
Justices  of  Flintshire  (12).  There  is  in 
the  present  case  no  deficiency,  but  owing 
to  the  extent  of  the  rateable  area  and  the 
necessary  delay,  part  of  the  money  to  be 
raised  has  not  yet  been  paid  in. 

Our.  atlv.  vult. 

The  judgment  of  the  Court  was  read 
(on  May  13)  by 

Cotton,  L.J. — This  is  an  appeal  from 
the  Queen's  Bench  Division,  and  the 
question  is,  whether  or  no  a  School  Board 
has  nnder  the  Act  33  &  34  Vict.  o.  75, 
and  the  amending  Act  of  36  &  37  Vict, 
c.  86,  power  to  borrow  money  for  pur- 
poses and  in  a  manner  not  within  the 
10th  section  of  the  later  Act  (8),  and  to 
charge  the  ratepayers  with  interest  which 
the  School  Board  have  paid  under  the 
contract  of  loan.  The  Queen's  Bench 
Division  decided  that  they  have  such 
power,  and  from  that  decision  there  has 
been  an  appeal  to  this  Court.  The  respon- 
dent in  the  particular  case  is  the  chair- 
man of  the  London  School  Board,  but 
the  acts  referred  to  and  the  question 
which  is  raised  apply  equally  to  all  School 
Boards.  The  question  arises  in  this  way  : 
In  the  accounts  of  the  London  School 
Board,  for  the  half-year  ending  Lady- 
day,  1879,  there  was  a  charge  of  83Z.  lis. 
2d.,  for  interest  paid  to  the  Bank  of  Eng- 
land, the  treasurers  of  the  School  Board, 

(11)  40  Law  J.  Rep.  Ch&nc.  190;  Law  Rep.  6 
Ch.  App.  83. 

(12)  #B.&Ald.  761. 


upon  sums  advanced  as  temporary  loans, 
and  amounting  in  the  whole  to  40,0002. 
This  the  auditor  for  the  Metropolitan 
District  disallowed  as  an  illegal  charge 
or  payment,  and  he  surcharged  the  sum 
on  Sir  Charles  Beed,  the  chairman  of  the 
board.  The  Queen's  Bench  Division,  on 
an  application  made  to  them,  quashed 
this  disallowance  and  surcharge. 

School  Boards  are  constituted  under 
the  Act  33  &  34  Vict.  c.  75.  Sections 
53  to  58  of  that  Act  direct  how  the  ex- 
penses of  the  School  Board  are  to  be  pro- 
vided for,  and  of  these  sections,  section 
57  gives  an  express  power  to  borrow  for 
certain  purposes  and  in  a  certain  manner. 
This  section  was  repealed  by  section  10 
of  the  later  Act  (8),  which  gives  a  similar 
but  slightly  varied  power  of  borrowing 
for  particular  purposes  and  in  a  parti- 
cular manner  only. 

It  was  not  contended  that  the  loan  had 
been  contracted  under  the  power  of  this 
section. 

It  was  argued  before  us  that  the  so- 
called  loans  might  be  treated  as  payment 
by  the  bankers  of  cheques  drawn  by  the 
board  for  the  purposes  authorised  by  the 
Act,  when  there  was  no  balance  in  the 
hand  of  the  bankers  or  treasurer  to  meet 
the  cheques,  and  that  this  was  not  borrow- 
ing. It  is  unnecessary,  in  our  opinion, 
to  decide  whether  this  would  be  borrow- 
ing, inasmuch  as,  in  our  opinion,  we 
must  treat  the  transaction  as  one  not  of 
mere  over-draft,  but  as  an  advance  made 
on  terms  agreed  upon  between  the  banker 
and  customer,  and  the  counsel  for  the 
School  Board  in  effect  contended  that 
the  School  Board  had,  independently  of 
section  10,  power  to  borrow  such  sums 
of  money  as  they  might  think  fit  to  raise 
for  purposes  authorised  by  the  Act, 
though  he  conceded  that  to  do  so  to  an 
excessive  amount  would  be  an  abuse  of 
their  power. 

Has  the  School  Board  any  such  power? 
It  was  conceded  that  there  was  no 
express  power  in  the  Aot  to  raise  the 
money  borrowed  in  the  present  case. 
But  it  was  said  that  every  corporation, 
unless  restricted  by  its  Act  of  incorpora- 
tion, has  the  same  power  as  an  indivi- 
dual to  enter  into  contracts,  including 
that  of  borrowing  money,  on  the  ground 
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that  the  existence  of  snoh  a  power  is  to 
be  implied  either  from  the  terms  of  the 
Act,  or  as  being  necessary. 

In  onr  opinion  this  contention  on  be- 
half of  the  School  Board  cannot  be  main- 
tained. In  onr  opinion  the  power  of.  a 
corporation  established  for  certain  speci- 
fied purposes  must  depend  on  what  those 
purposes  are,  and  except  so  far  as  it  has 
express  power  given  to  it,  it  will  have 
such  powers  only  as  are  necessary  for 
the  purpose  of  enabling  it  in  a  reason- 
able and  proper  way  to  discharge  the 
duties  or  fulfil  the  purposes  for  which 
it  was  constituted. 

But  the  counsel  for  the  respondent 
also  contended  that  School  Boards  had 
an  implied  power  to  borrow,  and  that 
the  existence  of  such  a  power  was  to  be 
implied  either  from  the  terms  of  the  Acts 
or  on  the  ground  that  such  a  power  is 
necessary  to  enable  School  Boards  to  dis- 
charge the  duties  imposed  upon  them  by 
the  Acts. 

As  we  understand  the  reasons  given 
by  the  Judges  in  the  Queen's  Bench  Di- 
vision for  their  decision,  neither  of  them 
adopted  the  proposition  contended  for  by 
the  respondent  as  to  the  power  of  corpo- 
rations to  borrow,  but  decided  in  favour 
of  the  School  Board,  either  on  the  ground 
that  the  terms  of  the  53rd  section  (7)  of 
the  Act  33  &  34  Vict.  o.  75,  impliedly  gave 
the  School  Board  power  to  borrow  money, 
or  that  such  a  power  was  necessary  to 
enable  them  duly  to  discharge  their 
duties. 

The  words  of  the  53rd  section  are  as 
follows : — 

"  The  expenses  of  the  School  Board 
under  this  Act  shall  be  paid  out  of  a 
fund  called  the  school  fund.  There 
shall  be  carried  to  the  school  fund  all 
moneys  received  as  fees  from  scholars,  or 
out  of  moneys  provided  by  Parliament 
or  raised  by  way  of  loan,  or  in  any  man- 
ner whatever  received  by  the  School 
Board,  and  any  deficiency  shall  be  raised 
by  the  School  Board  as  provided  by  this 
Act." 

The  words  relied  upon  by  the  Lord 
Chief  Justice  were  "  out  of  moneys  raised 
by  way  of  loan."  In  the  first  place,  this 
section  does  not  give  the  board  any  power 
of  raising  money.   It  only  provides  how 


expenses  are  to  be  paid  out  of  funds 
which  it  assumes  that  the  board  has 
power  to  raise.  If  there  had  been  no 
express  power  of  borrowing  contained  in 
the  Act,  it  might  have  been  said  that  the 
words  relied  upon  by  the  Lord  Chief 
Justice  assumed  that  the  board  bad  an 
implied  power  of  borrowing  ;  but  the  ex- 
press power  given  by  section  57  of  that 
Act  (now  existing  under  the  10th  sec- 
tion of  the  later  Act)  is  suflicient  to  satisfy 
the  words  relied  on  by  the  Lord  Chief 
Justice,  and,  in  our  opinion,  prevent  any 
implication  of  a  general  power  to  borrow 
being  raised  by  those  words. 

Is  there  anything  else  in  the  Acts 
which  gives  a  school  board  by  implica- 
tion a  power  to  borrow  money  ? 

The  express  power  to  borrow  given  in 
certain  specified  cases  is  against  raising 
an  implication  of  any  power  to  borrow. 
But  we  must  look  at  the  words  of  the 
Acts.  The  express  power  to  borrow 
given  originally  by  the  57th  section  of 
the  Act  of  1870,  and  now  by  the  10th 
section  of  the  later  Act,  is  in  both  given 
only  in  the  event  of  the  Education  De- 
partment consenting  to  the  payment  of 
expenses  therein  mentioned  being  spread 
over  several  years,  which,  in  our  opinion, 
shews  an  intention  that,  except  in  the 
cases  specified  in  those  sections  and  with 
the  consent  therein  referred  to,  all  ex- 
penses were  to  be  paid  as  they  from  time 
to  time  were  incurred ;  and  section  54  of 
the  Act  of  1870  enacts  that  the  means  of 
making  these  payments,  except  so  far  as 
provided  by  the  other  sources  mentioned 
in  section  53,  is  to  be  provided  by  funds  to 
be  from  time  to  time  paid  by  the  rating 
authority  of  each  district  to  the  school 
board,  in  accordance  with  a  precept 
served  by  the  school  board.  This  is 
against  implying  from  the  words  of  the 
Act  any  power  to  borrow,  and,  in  our 
opinion,  there  are  no  words  in  the  Acts 
from  which  power  to  borrow  money  can 
be  given  by  implication  to  the  school 
board.  It  remains  to  be  considered  whe- 
ther it  is  reasonably  necessary  that  a 
school  board,  in  order  to  discharge  its 
duties,  should  have  power  to  borrow. 
But  section  54  enacts  that  "Anv  sum 
required  to  meet  any  deficiency  in  the 
school  fund,  whether  for  satisfying  past 
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or  future  liabilities,  shall  be  paid  by 
the  rating  authority  out  of  the  local  rate." 
No  doubt  the  school  board  has  from  time 
to  time  to  make  payments  to  a  large 
amount;  but  the  sum  required  to  meet 
these  payments  can  be  calculated,  and  the 
54th  section  enables  the  board  to  raise  by 
precept  on  the  rating  authority  the  sum 
necessary  to  provide  for  future  expenses, 
and  if  they  allow  a  reasonable  margin  to 
meet  unexpected  payments,  we  can  see 
no  reason  why,  by  the  means  pointed  out 
in  section  54,  they  should  not,  without 
any  borrowing,  provide  for  their  current 
expenses.  A  trading  corporation  stands, 
as  regards  an  implied  power  of  borrow- 
ing, in  a  very  different  position  from  a 
school  board.  In  our  opinion  it  is  not 
necessary  to  enable  a  school  board  to 
discharge  its  duties  in  a  reasonable  way, 
or  to  make  the  payments  which  it  has  to 
make,  that  the  board  should  borrow 
money.  In  our  opinion,  with  the  excep- 
tion of  the  powers  given  by  section  10 
of  the  Act  of  1873,  a  school  board  has 
no  power  to  borrow.  We  think  that  the 
auditor  rightly  disallowed  the  charge  of 
interest. 

But  it  must  be  remembered  that  under 
section  4  of  the  11  A  12  Vict.  c.  91, 
power  is  given  to  the  Poor  Law  Commis- 
sioners, now  vested  in  the  Local  Govern- 
ment Board,  to  allow  any  sum  properly 
disallowed  or  surcharged  by  the  auditors, 
if  in  their  opinion  it  is  fair  and  equitable 
that  such  disallowance  or  surcharge 
should  be  remitted. 

This  will  obviate  any  injustice  or  diffi- 
culty, in  the  ovent  of  the  school  board, 
in  consequence  of  some  unforeseen  emer- 
gency, finding  it  necessary  to  borrow. 

In  our  opinion  the  appeal  must  be 
allowed,  and  the  judgment  appealed  from 
must  be  reversed. 

Judgment  reversed. 


Solicitors— Sharps  Parkers  &  Co.,  for  the  auditor; 
Gedge,  Kirby,  Millett  &  Co'.,  for  the  School 
Board. 
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Practice — County  Court  Appeal — Point 
not  argued  at  Trial — Notes  of  County  Court 
Judge— $8  $  39  Vict.  c.  50.  s.  6 -Compo- 
sition Resolutions — Validity  of  BUI  of  Sale 
given  in  Pursuance  of  Voidable  Resolutions. 

An  appeal  lies  by  motion  under  38  Sr  39 
Vict.  c.  50.  8.  6,  from  the  decision  of  a 
County  Court  Judge  on  a  point  of  law,  if 
it  appears  from  the  Judge's  note  that  such 
point  was  necessarily  decided  by  him  in 
deciding  the  case,  whether  such  point 
was  taken  in  argument  before  him  or  not. 

It  is  not  a  condition  precedent  to  the 
right  of  appeal  that  the  Judge  should  have 
been  requested  at  the  trial  to  take  a  note. 

Decision  of  the  Queen's  Bench  Division 
reversed. 

On  the  trial  of  an  interpleader  issue  a 
County  Court  Judge  held  a  bill  of  sale, 
given  for  valid  consideration,  to  be  void, 
because  it  was  executed  in  pursuance  of 
composition  resolutions,  and  there  had  been 
fraud  in  procuring  the  resolutions;  the 
resolutions  had  not  been  set  aside. 

On  appeal  by  the  claimants  under  the 
bill  of  sale, — 

Held,  that  the  fraud  in  procuring  the 
resolutions  did  not  affect  the  validity  of  the 
bill  of  sale,  and  therefore  the  decision  must 
be  reversed. 

This  was  an  appeal  from  the  decision 
of  a  Divisional  Court,  discharging  a  rule 
to  enter  judgment  for  the  claimants. 

On  the  trial  of  an  interpleader  issue 
before  the  Judge  of  the  County  Court  of 
Durham,  holden  at  Darlington,  the  fol- 
lowing facts  were  proved : — 

John  Prior  filed  a  petition  for  liquida- 
tion by  arrangement  or  composition  on 
the  15th  of  February,  1878 ;  two  creditors 
of  Prior,  named  Watson  and  Garbut,  bad 
previously  levied  execution  for  their  debt 
This  execution  was  withdrawn,  and  Wat- 
son and  Garbut  were  represented  at  the 
first  meeting  of  Prior's  creditors,  which 

•  Coram  Brett,  L.J. ;  Cotton,  L.J. ;  and 
Thesiger,  L.J. 
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was  held  on  the  7th  of  March,  1878,  and 
insisted  on  a  composition  of  10s.  in  the 
pound.  The  other  creditors  would  not  as- 
sent to  this  proposition,  and  Watson  and 
Garbut  withdrew  their  proof.  Between 
this  and  the  adjourned  meeting  of  cre- 
ditors, Wharton,  one  of  the  claimants  in 
the  interpleader  issue,  who  was  a  creditor 
for  6002.,  and  another  of  the  creditors  of 
Prior,  entered  into  an  arrangement  to  buy 
Watson  and  Garbut's  debt  for  10*.  in 
the  pound,  and  Wharton  having  received 
Watson  and  Garbut's  proxy,  voted  in  re- 
spect of  their  debt  at  the  adjourned  meet- 
ing of  creditors,  which  took  place  on  the 
19th  of  March,  1878.  Prior  denied  that 
he  had  authorised  the  purchase  of  Wat- 
son and  Garbut's  debt,  but  there  was  evi- 
dence that  he  knew  of  it.  A  resolu- 
tion was  passed  to  accept  a  composition 
of  5«.  in  the  pound,  payable  by  two 
instalments,  six  and  twelve  months  from 
the  date  of  the  second  meeting  of  cre- 
ditors, such  composition  to  be  secured 
by  the  joint  and  several  promissory 
notes  of  the  debtor,  and  Wharton  and 
the  other  persons  who  were  claimants 
in  the  interpleader.  Prior  gave  to  these 
persons  who  signed  the  promissory  notes 
an  assignment  of  his  property.  This 
assignment  was  registered  as  a  bill  of 
sale  in  September,  1878.  The  plaintiff 
Seymour  obtained  judgment  in  the  County 
Court  against  one  Coulson  and  Prior,  and 
a  haystack  which  was  included  in  the  bill 
of  sale  was  seized  under  this  judgment. 
The  haystack  was  sold,  and  the  proceeds 
paid  into  Court  to  abide  the  event  of  the 
interpleader  issue. 

The  Judge  of  the  County  Court  held  that 
the  composition  resolutions  were  invalid 
as  being  based  on  fraud  in  consequence 
of  the  purchase  of  Watson  and  Garbut's 
debt  by  Wharton,  and  that  the  whole 
composition  and  the  bill  of  sale,  being 
founded  on  this  fraud,  were  void.  The 
Judge  was  not  asked  to  make  a  note  of 
any  question  of  law  raised  at  the  hearing, 
or  of  the  evidence,  but  he  did  in  fact 
make  a  note  of  the  evidence  and  of  the 
objections  raised  to  the  bill  of  sale,  and 
of  his  decision  on  those  objections,  and 
this  note  was  afterwards  furnished  to 
the  claimants,  together  with  an  additional 
statement  in  writing  of  tho  grounds  of 


the  judgment.  An  objection  was  raised 
that  the  bill  of  sale  was  void  under  the 
Act  against  conveyances,  &c,  in  fraud  of 
creditors  (13  Eliz.  c.  5).  The  Judge 
overruled  this  objection,  but  on  the 
grounds  above  mentioned  gave  judgment 
in  favour  of  Seymour,  the  execution  cre- 
ditor, and  against  the  claimants  under 
the  bill  of  sale.  The  claimants  obtained 
a  rule  calling  on  the  execution  creditor 
to  shew  cause  why  the  judgment  should 
not  be  set  aside  and  entered  for  the 
claimants  on  the  ground  that  the  bill  of 
sale  was  valid. 

On  cause  being  shewn  against  this  rule 
an  objection  was  taken  that  as  the  Judge 
of  the  County  Court  had  not  been  re- 
quested under  38  &  30  Vict.  c.  50.  s.  6 
(1),  to  take  a  note  of  any  specific  objection 
in  point  of  law,  the  appeal  could  not  be 
entertained. 

The  Divisional  Court  (Cockburn,  C.J., 
and  Mellor,  J.)  held  that  this  objection 
must  prevail,  and  discharged  the  rule 
without  entering  into  the  merits  of  the 
case. 

The  claimants  under  the  bill  of  sale 
appealed. 

Herachell  and  E.  V.  Williams,  for  the 
appellants. — Notwithstanding  the  objec- 
tion which  has  been  taken,  the  Divisional 
Court  had  jurisdiction  to  entertain  this  ap- 
peal. There  were  questions  of  law  raised 
in  tho  case  and  decided  by  the  County 
Cout  Judge,  and  therefore  an  appeal  lies. 
It  is  not  a  condition  precedent  to  the  right 
of  appeal  that  the  Judge  should  be  asked 
to  take  a  note  of  the  point  of  law  raised. 
No  doubt  38  &  39  Vict.  c.  50.  s.  6  (1) 

(1)  Section  6. — "  In  any  cause,  suit  or  pro- 
ceeding, other  than  a  proceeding  in  bankruptcy, 
tried  or  heard  in  any  County  Court,  and  in  which 
any  person  aggrieved  has  a  right  of  appeal,  it 
shall  be  lawful  for  any  person  aggrieved  by  the 
ruling,  order,  direction  or  decision  of  the  Judge, 
at  any  time  within  eight  days  after  the  same  shall 
have  been  made  or  given,  to  appeal  against  such 
ruling,  order,  direction  or  decision  by  motion  to 
the  Court  to  which  such  appeal  lies,  instead  of  by 
special  case,  such  motion  to  be  tx  -parte  in  the 
first  instance,  and  to  be  granted  on  such  terms  as 
to  costs,  security  or  stay  of  proceedings  as  to  the 
Court  to  which  such  motion  shall  be  made  shall 
seem  fit.  And  if  the  Court  to  which  such  appeal 
lies  be  not  then  Bitting,  such  motion  may  be  made 
before  any  Judge  of  a  superior  Court  sitting  in 
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makes  it  binding  on  the  Judge  to  take  a 
note  if  requested,  but  there  is  nothing  in 
the  statute  which  takes  away  the  right  of 
a  party  who  desires  to  appeal.  The  Act 
only  altera  the  mode  of  procedure,  and 
does  not  affect  the  right  of  appeal — 
Cotuens  v.  The  Lombard  Deposit  Bank  (2), 
Whiteman  v.  Hawkins  (3).  The  judg- 
ment in  Jthodes  v.  The  Liverpool  Commer- 
cial Investment  Company  (4)  cannot  be 
supported,  and  moreover  that  case  is  dis- 
tinguishable from  the'  present,  because 
there  the  note  contained  no  mention  of 
any  point  of  law,  and  Lord  Coleridge,  C.J., 
treated  the  appeal  as  one  from  a  decision 
upon  fact,  which  clearly  would  not  lie — 
Cousens  v.  The  Lombard  Deposit  Bank  (2). 

Secondly,  the  decision  of  the  County 
Court  Judge  was  wrong  on  the  merits. 
Assuming  the  resolutions  to  have  been 
voidable,  until  they  are  set  aside  by  the 
Court  of  Bankruptcy  they  are  binding, 
and  while  the  resolutions  stand  the  bill  of 
sale  is  good.  See  Qlegg  v.  Qilbey  (5)  ; 
In  re  Robinson;  ex  parte  Burrell  (6). 

Cave  and  Horace  Smith,  for  the  respon- 
dent.— The  appeal  could  not  properly 
be  entertained  by  the  Divisional  Court, 
for  the  section  makes  a  request  to  the 
County  Court  Judge  to  take  a  note  a 
condition  precedent  to  the  right  of  ap- 
pealing. It  was  intended  that  no  ques- 
tion should  be  raised  on  appeal  which 
was  not  taken  before  the  County  Court 
Judge. 

chambers.  And  at  the  trial  or  hearing  of  any 
such  cause,  suit  or  proceeding,  the  Judge,  at  the 
request  of  either  party,  shall  make  a  note  of  any 
question  of  law  raised  at  such  trial  or  hearing, 
and  of  the  facts  in  evidence  in  relation  thereto, 
and  of  his  decision  thereon,  and  of  his  decision  of 
the  cause,  suit  or  proceeding,  and  he  shall  at  the 
expense  of  any  person  or  persons,  being  party  or 
parties  in  any  such  cause,  suit  or  proceeding,  re- 
quiring the  same  for  the  purpose  of  appeal,  furnish 
a  copy  of  such  note,  or  allow  a  copy  to  be  taken 
of  the  same  by  or  on  behalf  of  such  person  or  per- 
sons, and  he  shall  sign  rach  copy,  and  the  copy 
so  signed  shall  be  used  and  received  on  such  mo- 
tion, and  at  the  hearing  of  such  appeal." 

(2)  45  Law  J.  Rep.  Exch.  573 ;  Law  Rep.  1 
Ex.  D.  404. 

(3)  Law  Rep.  4  CP.  D.  13. 

(4)  Law  Rep.  4  CP.  D.  425. 

(5)  46  Law  J.  Rep.  Q.B.  7,  325 ;  Law  Rep.  2 
Q.B.  D.  6,  209. 

(6)  45  Law  J.  Rep.  Bankr.  68 ;  Law  Rep.  1 
Ch.  J>.*H.fJJ. 


As  to  the  other  point,  it  is  fairly  to  be 
deduced  from  the  language  of  the  County 
Court  Judge  that  he  found  as  a  tact  that 
the  bill  of  sale  was  a  sham,  and  therefore 
void  under  13  Eliz.  c.  5,  and  if  he  did  find 
this  his  finding  is  conclusive.  Moreover 
in  point  of  law  these  resolutions  were  in- 
valid— Ex  parte  Cobb ;  re  Sedley  (7),  and 
therefore  the  bill  of  sale,  which  is 
founded  on  them,  cannot  be  supported. 

Herschell  was  not  heard  in  reply. 

Brett,  L.J. — I  am  of  opinion  that  we 
are  bound  to  take  it  that  the  Judge  of 
the  County  Court  has  sent  a  note  of  all 
the  evidence  ;  there  is  no  statement  that 
he  has  omitted  anything,  and  I  think  we 
must  assume  that  all  the  evidence  which 
was  before  the  Judge  is  given  in  his  notes. 
The  evidence  on  the  notes  stands  thus— 
A  composition  was  desired,  and  the  claim- 
ants or  one  of  them  purchased  a  debt  of 
certain  other  creditors,  who  were  about 
to  object  to  the  composition ;  there  was 
some  evidence  that  this  purchase  was  made 
with  the  knowledge  or  connivance  of  the 
debtor ;  the  proxy  of  the  selling  creditors 
was  used  by  the  purchasing  creditor,  and 
a  resolution  was  passed  in  favour  of  ac- 
cepting a  composition.  There  was  evi- 
dence that  the  claimants  undertook  to 
secure  payment  of  the  composition  by 
their  own  notes,  and  that  this  was  done 
by  them  on  an  agreement  that  the  debtor 
should  give  them  a  bill  of  sale;  the  County 
Court  Judge  believed  this,  and  he  believed 
that  the  consideration  for  the  bill  of  sale 
was  their  making  themselves  liable.  He 
held  in  law,  first,  that  the  resolution  was 
improperly  arrived  at,  and,  following  the 
case  in  the  Court  of  Appeal,  Ex  parte 
Cobb;  re  Sedley  (7),  he  held  that  the 
resolutions  were  void  or  voidable,  and,  as 
further  matter  of  law,  he  held  that,  al- 
though the  bill  of  sale  was  not  void 
under  the  statute  of  Elizabeth  (13  Eli*, 
c.  5)  as  a  sham,  nevertheless,  because  the 
resolutions  were  void,  therefore  the  bill 
of  sale  was  void,  and  accordingly  he  held 
that  the  plaintiff  was  entitled  to  the 
goods.  That  seems  to  appear  on  the 
Judge's  note;  but  I  agree  that  at  the 

(7)  42  Law  J.  Rep.  Bankr.  63;  Law  Rep.  8 

Chanc.  727. 
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hearing  the  points  argued  were  merely 
that  the  bill  of  sale  was  not  void  under 
the  statute  of  Elizabeth,  and  this,  which 
was  the  only  other  point  taken,  that  the 
resolutions  were  not  void  as  in  fraud  of 
the  bankruptcy  law.  The  point  was  not 
taken  that  although  the  resolutions  might 
be  void  the  bill  of  sale  could  not  be  im- 
peached, and  the  claimants  did  not  take 
the  point  that  the  resolutions  were  only 
voidable.  But  the  Judge  has  stated  that 
he  did  decide  on  the  gronud  that  the 
resolutions  were  void  or  voidable.  This 
appeal  is  brought  by  motion  under  38  & 
39  Vict.  c.  50.  s.  6  (1),  and  the  Queen's 
Bench  Division  decided  the  case  on  the 
ground  that,  although  it  appeared  on  the 
notes  that  the  Judge  did  decide  the  ques- 
tion of  law,  and  although  his  decision  did 
appear,  still  the  appeal  must  fail,  because 
the  Judge  was  not  asked  to  take  a  note  of 
the  point  of  law  raised.  The  decision  of 
the  Queen's  Bench  Division  was  on  the 
construction  of  section  6,  that  the  request 
to  take  a  note  was  a  condition  precedent 
to  the  right  of  appeal.  With  all  defer- 
ence I  am  of  a  contrary  opinion  on  the 
construction  of  the  statute,  and  I  think 
that  such  request  is  not  a  condition  pre- 
cedent. The  earlier  part  of  the  section 
gives  a  new  form  of  appeal  by  providing 
that  "  in  any  cause,  suit  or  proceeding, 
other  than  a  proceeding  in  bankruptcy, 
tried  or  heard  in  any  County  Court,  and 
in  which  any  person  aggrieved  has  a  right 
of  appeal,  it  shall  be  lawful  for  any  person 
aggrieved  by  the  ruling,  order,  direction 
or  decision  of  the  Judge,  at  any  time 
within  eight  days  after  the  same  shall 
have  been  made  or  given,  to  appeal  against 
such  ruling,  order,  direction  or  decision 
by  motion  to  the  Court  to  which  such 
appeal  lies."  This  section  gives  no  ap- 
peal in  respect  of  any  new  subject-matter ; 
before  the  Act  an  appeal  lay  only  in  law 
and  not  in  fact,  and  I  think  that  as  to 
this  the  law  is  the  same  now;  the  one 
difference  is  that  the  appeal  may  be 
brought  forward  by  motion,  instead  of  by 
a  special  case  as  formerly.  Then  the 
section  goes  on,  not  by  way  of  proviso 
but  by  way  of  addition,  to  enact  that  "  at 
the  trial  or  hearing  of  any  such  cause, 
suit  or  proceeding,  the  Judge,  at  the  re- 
quest of  either  party,  shall  make  a  note 


of  any  question  of  law  raised  at  such  trial 
or  hearing,  and  of  the  facts  in  evidence 
in  relation  thereto,  and  of  his  decision 
thereon,  and  of  his  decision  of  the  cause, 
suit  or  proceeding ; "  and  then  provides 
that  such  note  is  to  be  furnished  to  the 
parties  on  application  and  used  at  the 
hearing  of  the  appeal.  This  seems  to  me 
to  be  an  enactment  which  is  in  favour  of 
the  party  who  proposes  to  appeal,  and  I 
think  that  although  the  Judge  of  the 
County  Court  should  not  consider  the 
question  of  such  importance  that  he 
would  take  a  note  of  it  of  his  own  accord, 
either  party  may  ask  the  Judge  to  make  a 
note  that  the  question  is  raised,  and  of 
the  evidence  given,  and  of  his  decision  on 
it,  and  if  the  party  asks  this,  it  is  impera- 
tive on  the  Judge  to  comply  with  suoh 
request.  But  I  do  not  think  that  the 
request  is  a  condition  precedent  to  the 
right  of  appeal.  We  are  not  called  on 
here  to  decide  what  would  happen  if, 
without  the  request  being  made,  no  note 
were  taken,  nor  what  would  be  the  proper 
course  to  pursue  if  the  Judge  were  re- 
quested to  take  a  note  and  did  not  do  so. 
Here  the  Judge  has  sent  a  note,  which 
shews  that  the  point  was  present  to  his 
mind,  and  his  decision  is  on  the  note,  and 
there  is  a  question  of  law.  If  there  are 
two  questions  of  law  in  the  case,  and  one 
of  them  is  not  present  to  the  Judge's 
mind,  and  is  not  called  to  his  attention, 
we  need  not  decide  how  the  matter  would 
stand.  But  we  have  only  to  decide  whe- 
ther where  the  question  is  present  to  the 
Judge's  mind,  but  he  is  not  requested  to 
take  a  note,  an  appeal  can  be  brought. 
In  the  case  before  us  I  think  the  point 
of  law  was  present  to  his  mind,  and  that 
his  being  requested  to  take  a  note  is  not 
a  condition  precedent  to  the  right  of  ap- 
peal, and  therefore  the  appeal  may  be 
entertained. 

I  also  think  that  the  County  Court 
Judge  was  wrong  in  law.  I  think  him 
right  in  holding,  that,  because  there  was 
connivance,  on  the  authority  of  the  case 
cited,  Ex  parte  Cobb;  re  Sedley  (7), 
the  resolutions  were  voidable,  and  might 
have  been  set  aside.  It  is  not  necessary 
to  decide  as  to  the  effect  of  their  not 
having  been  set  aside,  because  I  think 
they  did  not  avoid  the  bill  of  sale.  It 
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follows,  then,  that  if  the  bill  of  sale  was 
not  void,  the  goods  were  no  longer  the 
property  of  the  debtor,  and  therefore  the 
appeal  onght  to  be  allowed. 

Cotton,  L.J. — The  appellants  contend 
that  the  County  Court  Jndge  was  wrong 
in  point  of  law  in  his  decision  upon  the 
facts  stated  in  his  notes.  The  Queen's 
Bench  Division  unfortunately  did  not 
enter  upon  the  point  as  to  whether  the 
decision  was  incorrect,  because  they 
thought  that  section  G  of  38  &  39  Vict.  c. 
50  (1),  excluded  the  appeal  on  two  grounds, 
that  the  point  of  law  was  not  raised,  and 
that  the  appellants  had  not  asked  the 
J ndge  to  take  a  note.  I  think  this  view  is 
erroneous.  Section  6  gives  no  new  power 
of  appeal,  but  only  gives  a  particular  mode 
of  procedure.  Then  does  the  section 
make  a  request  to  the  Judge  to  take  a 
note,  or  the  raising — that  is,  arguing — 
the  point  of  law,  a  condition  prece- 
dent to  the  right  of  appeal?  I  am  of 
opinion  that  it  does  not.  Section  6  only 
makes  it  obligatory  on  the  Judge  to  take 
a  note,  and  there  is  nothing  in  the  section 
which  restricts  the  right  of  appeal.  I  am 
of  opinion  that  it  is  sufficient  if  the  point 
of  law  arises,  and  is  necessarily  decided 
by  the  County  Court  Judge,  that  is,  if  he 
has  necessarily  decided  it  in  arriving  at 
the  conclusion  at  which  he  has  arrived  on 
the  case. 

Here  the  only  grounds  on  which  the 
bill  of  sale  could  be  held  void  were  be- 
cause it  was  a  fraud  on  the  creditors,  or 
because  it  was  void  in  consequence  of 
being  founded  on  invalid  resolutions. 

The  County  Court  Judge  was  of  opinion 
that  the  resolution  for  accepting  a  com- 
position was  procured  by  the  fraud  of 
Wharton  in  getting  the  resolutions  car- 
ried, and  so  he  held  the  bill  of  sale  to  be 
void,  because  its  origin  was  in  resolutions 
which  were  obtained  by  fraud. 

Now  is  that  right  ?  I  am  of  opinion 
that  it  is  not.  If  the  resolutions  are 
standing,  even  if  they  are  voidable,  that 
is  no  ground  for  holding  that  the  bill  of 
sale  is  a  nullity. 

I  am  therefore  of  opinion  that  the  pro- 
position on  which  the  judgment  of  the 
County  Court  Judge  depends  is  erroneous, 
and  therefore  that  judgment  ought  to  be 


reversed,  and,  for  the  reasons  which  I 
have  given,  I  think  we  are  bound  to  con. 
aider  the  appeal. 

Thbsiqeb,  L.J. — Two  questions  come 
before  us  for  decision  in  this  case— first, 
whether  it  is  competent  to  the  claimants 
to  appeal  by  motion ;  and,  secondly,  if 
it  is,  whether  the  County  Court  Judge 
was  right  in  his  decision. 

On  the  only  question  which  was  de- 
cided by  them,  the  Queen's  Bench  Division 
were  of  opinion  that  the  appeal  would 
not  lie.  An  appeal  from  a  County  Court 
is  given  for  the  first  time  by  13  &  14 
Vict.  c.  61.  sect.  14,  which  provides  that, 
"  If  either  party  in  any  cause,  of  the 
amount  to  which  jurisdiction  is  given  to 
the  County  Courts  by  this  Act,  shall  be 
dissatisfied  with  the  determination  or  di. 
rection  of  the  said  Court  in  point  of  law, 
or  upon  the  admission  or  rejection  of  any 
evidence,  such  paity  may  appeal  from  the 
same,"  &c.  Now  it  is  clear  on  that  Act 
that  provided  a  point  of  law  is  necessarily 
involved,  and  the  Judge  has  decided  it, 
consciously  or  unconsciously,  an  appeal 
lies.  As  to  the  mode  of  appeal  by  thai 
Act,  it  was  by  special  case.  That  was 
found  inconvenient,  and  therefore  the 
Act  of  1875  (38  &  39  Vict.  c.  50.  sect.  6) 
(1),  introduced  a  new  mode  of  procedure, 
leaving  the  right  of  appeal  as  before. 
The  only  person  who  can  appeal  is  a 
person  aggrieved  by  the  decision,  as  un- 
der the  old  Act.  The  new  Act  provides 
that  he  may  move,  and,  prima  facte, 
on  the  words  of  the  section,  he  could 
move  in  the  ordinary  way  on  counsel's 
brief,  and  a  statement  of  what  took 
place  at  the  trial,  as  is  done  on  a  mo- 
tion after  a  trial  before  a  Judge  of  the 
High  Court.  But  the  Legislature  pro- 
bably thought  that  if  the  motion  were 
made  on  such  materials  as  this,  on  the 
argument  of  the  rule,  it  might  be  met  by 
contradictory  statements  of  what  took 
place  at  the  trial,  because  the  Judge  of 
the  County  Court  did  not  take  a  note  of 
the  evidence,  as  Judges  of  the  High 
Court  do.  Therefore  the  provisions  as  to 
taking  a  note,  which  are  contained  in 
38  &  39  Vict.  c.  50.  sect.  6  (1),  were  intro- 
duced. All  those  provisions  are  for  the 
benefit  of  the  party  appealing.   It  is  not 
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necessary  to  decide  what  would  happen 
if  no  note  were  taken ;  but  this  is  clear, 
that  if  all  the  materials  are  before  the 
Court  to  which  the  appeal  is  brought, 
they  may  make  the  rule  absolute.  It 
is  contended  that  the  appeal  does  not  lie, 
because  before  the  note  is  to  be  taken  a 
request  must  be  made  to  the  Judge,  but 
that  is  a  condition  precedent,  not  to  the 
right  of  appeal,  but  to  the  statutory 
obligation  of  the  Judge  to  take  a  note. 

In  the  case  before  us,  the  claimants 
rely  on  a  bill  of  sale,  and  the  question  is 
whether  it  was  valid.  In  two  ways  it 
might  not  be  valid — first,  by  the  statute 
of  Elizabeth  (13  Eliz.  o.  5),  on  the 
ground  that  it  was  a  sham;  and,  se- 
condly, it  might  be  void  by  the  law  of 
bankruptcy. 

As  to  the  statute  of  Elizabeth,  it  is 
clear  that  the  Judge  did  decide,  as  a 
fact,  that  the  bill  of  sale  was  not  a  sham, 
and  I  cannot  see  how  he  could  have 
arrived  at  any  other  conclusion;  it  is 
obvious  that  it  was  an  effective  bill  of 
Bale,  and  there  was  sufficient  considera- 
tion for  it.  Then  how  can  it  be  said  to 
be  void  by  the  law  of  bankruptcy  P  I 
think  the  resolutions  were  voidable,  on 
the  ground  stated  in  Ex  parte  Cobb;  re 
Sedley  (7).  I  think  we  must  take  it  that 
the  Judge  decided  that  there  was  conni- 
vance. But  if  the  resolutions  were  void- 
able they  ought  to  have  been  set  aside, 
and  if  they  are  void  or  voidable  they 
cannot  affect  the  bill  of  sale,  for  which 
there  was  good  consideration.  In  any 
case,  there  was  no  necessary  invalidity 
in  the  bill  of  sale,  and  therefore  the 
claimants  are  entitled  to  succeed. 

Judgment  reverted. 


Solicitors — Williamson,  Hill  &  Co.,  agents  for 
George  Webster,  Darlington,  for  appellants; 
Chester  &  Co.,  agents  for  T.  Clayhills,  Darling- 
ton, for  respondent 


Vo*.  49.— Q.B.,  CP.  &  Exc». 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.  "I 

May  5.    >      woodhousb  v.  walker. 
June  10.  J 

Waste  —  Tenancy  for  Life  subject  to 
Obligation  to  repair — Action  by  Remain- 
der-man against  Executor  of  Tenant  for 
Life— 3    4  Will.  4.  c.  42.  s.  2. 

Where  houses  had  been  devised  to  A.  for 
life,  "she  keeping  them  in  repair,'1  with 
remainder  to  the  plaintiff  in  fee,  and  A. 
entered  into  possession  but  neglected  to  re- 
pair,— Held,  that  she  was  during  her  life- 
time liable  at  common  law  to  an  action  for 
waste  by  the  remainder-man;  and  that 
consequently  after  her  death  A?s  executors 
were,  under  3M  Will.  4.  c.  42.  s.  2, 
liable  to  be  sued  by  the  plaintiff  for  such 
waste. 

This  was  a  special  case  stated  on  ap- 
peal from  the  judgment  of  the  Judge  of 
the  County  Court  of  Worcestershire. 
The  action  was  brought  by  the  remainder- 
man against  the  executor  of  the  tenant 
for  life  for  permissive  waste  permitted  by 
the  tenant  for  life ;  such  waste  consisting 
in  the  non-repair  of  some  houses  devised 
to  her  by  an  instrument  which  granted 
the  property  to  her  for  her  separate  use 
during  her  lifetime,  "she  keeping  the 
houses  in  repair,"  with  remainder  to  the 
plaintiff  in  fee.  She  enjoyed  the  property 
tor  eight  years,  but  did  no  repairs.  The 
County  Court  Judge  gave  judgment  for 
the  defendant,  holding  that  the  case  was 
not  within  3  &  4  Will.  4.  c.  42.  s.  2,  and 
that  no  action  would  lie. 

WhUaher  (of  the  Equity  Bar),  for  the 
plaintiff. — The  tenant  for  life  accepted 
the  obligation  to  repair  with  the  tenancy ; 
she  could  therefore  have  been  compelled 
to  repair  in  her  lifetime  at  the  suit  of  the 
remainder-man.  Then  the  statute  gives 
the  right  to  the  executor  (1), 

(1)  8  &  4  Will.  4.  c.  42.  a.  2 :— "  An  action  of 
trespass  or  trespass  on  the  case,  as  the  case  may 
be,  may  be  maintained  by  the  executors  or  ad- 
ministrators of  any  person  deceased  for  any  injury 
to  the  real  estate  of  such  person  committed  in  his 
lifetime,  for  -which  an  action  might  have  been 
maintained  by  such  person,  &c.  .  .  .  and  further 
that  an  action  of  trespass  or  trespass  on  the  case, 
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The  County  Court  Judge  held  that  the 
statute  applied  only  to  wrongs,  and  this 
being  an  implied  contract  was  not  within 
the  statute ;  but  it  is  submitted  that  if 
this  is  a  contract  the  plaintiff  can  sue  at 
Common  Law — Marsh  v.  Wells  (2). 

[Field,  J. — To  whom  do  you  imply  the 
promise  ?  Not  to  the  testator,  for  he  was 
dead,  and  not  to  the  remainder-man.] 

I  could  have  enforced  the  obligation  to 
repair  during  her  life  —  Ocddwail  v. 
Bay  lis  (3),  where  an  injunction  was 
granted  against  permissive  waste  by  the 
tenant  for  life  on  the  application  of  the 
remainder-man — Gregg  v.  Coates  (4)  and 
Be  Skinlay  (5)  shew  that  a  tenant  for 
life  is  liable  when  he  has  taken  under  a 
condition  to  repair. 

Then  this  is  more  than  permissive 
waste,  it  is  a  breach  of  the  express  con- 
dition under  which  the  tenant  for  life 
took.  Messenger  v.  Andrews  (6)  is  an 
authority  that  where  a  bequest  is  accepted 
the  condition  must  be  fulfilled.  Similarly 
in  Bees  v.  Engelback  (7).  Then  in  Garth 
v.  Cotton  (8)  Lord  Hardwicke  held  before 
the  statute  that  equity  would  relieve. 

Percy  Gye,  contra. — The  real  cause  of 
action  is  the  wrong  done.  Bat  admitting 
a  right  of  action  against  the  tenant  for 
life,  such  right  or  remedy  died  with  her. 
If  the  condition  was  not  fulfilled  she 
might  have  forfeited  her  estate,  but  no- 
thing was  done  in  her  lifetime.  Then 
there  being  no  gift  over  for  the  breach  of 
the  condition,  the  condition  was  void. 
Admitting  that  the  remainder-man  might 
have  proceeded  by  injunction,  that  right 
is  now  gone — Bacon  v.  Smith  (9). 

Supposing  there  were  five  or  six  re- 

aa  the  case  may  be,  may  be  maintained  against 
the  executors  or  administrators  of  any  person 
deceased,  for  any  wrong  committed  by  him  in  his 
lifetime  to  another  in  respect  of  his  property, 
real  or  personal,  so  as  such  injury  shall  bare  been 
committed  within  six  calendar  months  before  such 
person's  death,  and  so  as  the  action  shall  be 
brought  within  six  calendar  months." 

(2)  2  Sim.  &  S.  87. 

(3)  2  Mer.  408. 

(4)  23  Bear.  33. 

(5)  2  Mac.  &  G.  221. 

(6)  4  Buss.  478. 

(7)  40  Law  J.  Rep.  Chanc.  382;  Law  Rep.  12 
Eq.  226. 

(8)  1  Wh.  &  Tu.  L,  Cas.  673.  S*Cut&7- 

(9)  1  Q.B.  Rep.  345 ;  10  Law  J.  Eep.  Q.B.  119. 


mainder-men  in  succession,  would  each 
have  a  cause  of  action  against  the  exe- 
cutors? 

He  cited  also  Hambly  v.  TroU  (10). 

Cur.  adv.  vtdt. 

The  judgment  of  the  Court  (11)  was 
delivered  (on  June  10)  by 

Lush  J. — This  is  a  special  case  stated 
by  way  of  appeal  from  the  decision  of  the 
Judge  of  a  County  Court,  and  it  involves 
a  point  of  considerable  nioety.  The 
action  is  brought  by  the  reversioner 
against  the  executor  of  a  tenant  for  life 
for  permissive  waste  by  the  non-repair  of 
some  houses  which  had  been  devised  to 
the  wife  of  the  testator  for  life,  with  re- 
mainder to  the  plaintiff  in  fee. 

The  devise  was  to  the  wife  for  her 
separate  use  during  her  life,  "  she  keep- 
ing the  houses  in  repair." 

She  entered  into  possession  on  the 
death  of  her  husband,  and  enjoyed  the 
property  for  several  years,  but  neglected 
to  keep  the  houses  in  repair,  and  after 
her  death  the  plaintiff  entered  and  did 
the  necessary  repairs.  This  action  is 
brought  to  recover  out  of  her  personal 
estate  the  expense  he  has  so  incurred.  It 
is  remarkable  that  no  direct  authority  is 
to  be  found  for  a  case  which  must,  we 
should  suppose,  have  frequently  occurred, 
and  that  we  have  to  go  back  to  first  prin- 
ciples in  order  to  find  a  solution  of  the 
question  raised. 

Before  the  statutes  of  Marlbridge  (52 
Hen.  3)  and  of  Gloucester  (6  Edw.  L 
c.  5)  an  action  for  waste  lay  against  a 
tenant  in  dower  and  tenant  by  the  cour- 
tesy, but  none  against  a  tenant  for  life  or 
for  years.  The  reason  was  as  stated  by 
Coke  in  2  Inst.  300,  "for  that  the  law 
created  their  estates  and  interests,  there- 
fore the  law  gave  against  them  a  remedy ; 
but  tenants  for  life  or  years  came  in  by 
demise  and  lease  of  the  owner  of  the 
land,"  Ac.,  and  therefore  he  might  in  his 
demise  have  provided  against  the  doing 
of  waste  by  his  lessee,  and  if  he  did  not 
it  was  his  negligence  and  default." 

Here  it  is  plainly  implied  that  where 
the  grantor  in  his  grant  provided  against 

(10)  1  Cowp.  371. 

(11)  Lush,  J.,  and  Field,  J. 
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the  doing  of  waste,  the  grantee  will  be 
liable  for  waste  in  like  manner  as  a  tenant 
in  dower  or  by  courtesy  was  liable.  And 
this  is  in  perfect  accordance  with  legal 
principle  as  expressed  by  the  maxims, 
"  Qui  sentit  oommodnm,  s entire  debet  et 
onus"  and  "transit  terra  cum  onere" 
(Co.  Litt.  231a),  and  see  per  Holroyd,  J., 
in  Burnett  v.  Lynch  (12). 

The  first  of  these  maxims  has  a  very 
wide  application  in  onr  law.  See  Broom's 
Maxims. 

The  statute  of  Marlbridge  (cap.  24) 
extended  the  Common  Law  liability  by 
ordaining  that u  femora  during  their  term 
shall  not  make  waste,  sale,  nor  exile  of 
house,  woods,  nor  of  anything  belonging 
to  the  tenants  that  they  have  to  ferm,  with- 
out special  license  had  by  writing  of  cove- 
nant, making  mention  that  they  may  do 
it,  which  thing  if  they  do  and  thereof  be 
convict,  they  shall  yield  full  damage, 
and  shall  he  punished  by  amercement 
grievously." 

The  term  "  fermors  "  here,  says  Coke, 
(2  Ins.  300),  comprehended  all  who  held 
by  lease  for  life  or  lives  or  for  years,  by 
deed  or  without  deed,  and  the  words  "  do 
or  make  waste,"  in  legal  understanding 
in  this  place,  as  well  as  in  the  statute  of 
Gloucester,  includes  as  well  permissive 
waste,  which  is  waste  by  reason  of  omis- 
sion or  not  doing,  for  want  of  reparation, 
as  waste  by  reason  of  commission,  as  to  cut 
down  timber,  trees,  or  prostrate  houses  and 
the  like ;  for  he  that  suffereth  a  house  to 
decay,  which  he  ought  to  repair,  doth 
the  waste." 

The  "  special  license  "  mentioned  in 
the  statute  of  Marlbridge  is  commonly 
expressed  by  the  well-known  phrase, 
"  without  impeachment  of  waste." 

The  statute  of  Gloucester  gave  as  a 
more  stringent  remedy  a  writ  of  waste 
under  which  the  tenant  was  liable  to  for- 
feiture of  the  thing  wasted,  and  treble 
damages.  The  right  of  action  against  a 
tenant  for  life  belonged  to  the  owner  in 
fee  of  the  immediate  reversion.  In  course 
of  time  an  action  on  the  case  founded  on 
the  statute  of  Westminster  2nd  came  to 
be  substituted  for  the  writ  of  waste,  as 
being  a  more  simple  and  practical  remedy, 

(12)  o  B.  &  C.  607. 


and  the  writ  of  waste  having  fallen  into 
disuse,  was  ultimately  abolished  by  3  &  4 
William  4.  c.  27.  s.  36.  But  the  rights 
and  liabilities  of  the  parties  remained  as 
before,  the  remedy  only  being  changed — 
Bacon  v.  Smith  (9). 

It  is  not  necessary  in  this  case  to  enter 
into  the  queswn  whether  an  action  on 
the  case  for  permissive  waste  can  be 
maintained  against  a  tenant  for  life  or 
years  upon  whom  no  express  duty  to  re- 
pair is  imposed  by  the  instrument  which 
creates  the  estate.  The  modern  authori- 
ties— or  rather  the  dicta  upon  this  point 
— appear  to  be  strangely  in  conflict  with 
the  ancient  reading  of  the  statutes.  See 
notes  to  Green  v.  Cole  (13).  We  think 
it  must  be  held  upon  the  principle  before 
mentioned,  that  in  this  case  the  tenant 
for  life  was  liable  at  Common  Law,  and 
that  the  plaintiff,  as  immediate  reversioner, 
had  a  right  of  action,  and  probably  might 
have  obtained  an  injunction  against  her 
for  the  permitted  waste  if  he  had  made 
such  an  application  in  her  life-time.  The 
right  of  action  which  at  Common  Law 
would  have  died  with  the  person,  is  con- 
tinued by  the  3  &  4  Will.  4.  c.  42.  s.  2, 
against  the  executor,  "  so  as  such  injury 
shall  have  been  committed  within  six 
calendar  months  before  such  person's 
death,  and  so  as  such  action  shall  be 
brought  within  six  calendar  months  after 
such  executor  shall  have  taken  upon  him- 
self the  administration  of  the  estate  and 
effects  of  such  person." 

The  wrong  of  not  repairing  was  a  con- 
tinuing wrong,  giving  a  cause  of  action  de 
die  in  diem  up  to  the  day  of  the  death  of 
the  tenant  for  life,  and  the  action  was 
brought  within  the  six  months  after  the 
death.  The  plaintiff,  therefore,  is  entitled 
to  recover  by  virtue  of  this  statute. 

The  view  which  we  have  taken  makes 
it  unnecessary  to  refer  to  the  Equity 
Cases  which  were  cited  in  the  argument. 
We  wish,  howevor,  to  observe  that  Gregg 
v.  Coates  (4)  and  Messenger  v.  Andrews 
(6)  are  striking  illustrations  of  the  prin- 
ciple that  he  who  accepts  a  devise  accepts 
it  cum  onere,  and  is  bound  to  performance 
of  the  conditions  on  which  it  was  made. 
In  other  respects  these  and  the  other 

(13)  2  Sm.  251. 
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cases  cited  have  no  bearing  upon  the 
present  question. 

The  appeal  must  therefore  be  allowed, 
but  as  the  amount  of  damages  was  not 
proved,  the  case  must,  according  to  the 
agreement  of  the  parties,  be  remitted 
back  to  the  County  Court  for  the  purpose 
of  assessing  them.  It  may  save  expense 
to  the  parties  if  we  add  that  the  proper 
measure  of  damages  is,  the  sum  which 
was  reasonably  necessary  to  put  them  in 
the  state  of  repair  in  which  the  tenant 
for  life  ought  to  have  left  them. 

Judgment  for  the  plaintiff. 


Solicitors— E.  Doyle  &  Sons,  agent*  for  Jackson  & 
Sbarpe,  West  Bronrwich,  for  plaintiff;  Newman, 
Stretton  &  Hilliard,  agents  for  W.  Shakespeare, 
Oldbury,  for  defendant 


[IN  THE  COURT  OF  APPEAL.] 
1880.  "I  COLLINS  V.  THE  VESTRY 

llUfbtu  U  <iL  j  -March  10,  11,  24.  /     of  paddikgton.* 

fy/'atim  Sit)1  Fractice— Appeal— Extension  of  Time 
»lo,a  for  ^pealing  —  When  granted  —  Order 

OUf If  LVIIL  rule  15. 

The  plaintiff  moved  for  an  extension  of 
time  for  appealing  from  an  interlocutory 
order  of  the  Queen's  Bench  Division,  and 
relied  on  an  affidavit  stating  that  imme- 
diately after  the  order  was  made,  which 
was  on  the  1st  of  April,  1879,  the  plain- 
tiff's solicitor  wrote  to  the  defendants'  soli- 
citor, giving  notice  of  the  plaintiff's  inten- 
tion to  appeal;  that  on  the  8th  of  April 
the  defendants'  solicitor  sent  a  copy  of  the 
order  to  the  plaintiffs  solicitor  who,  though 
it  was  doubted  whetlier  the  order  was  inter- 
locutory or  final,  at  once  prepared  to  set 
down  the  appeal  as  from  an  interlocutory 
order  but  believed  that  he  had  twenty-one 
days  from  the  8th  of  April,  within  which  to 
set  it  down  ;  that  on  the  \8th  of  April  the 
plaintiff's  solicitor  had  an  attach  of  illness 
which  prevented  him  from  attending  to 
business  until  the  25th,  when  he  saw  his 
client,  who  instructed  him  to  set  down  the 

*  Coram  Bramwell,  L.J. ;  Baggallay,  L.J. ;  iind 
Thesiger,  L.J. 


appeal  at  once;  that,  finding  it  was  too  late 
to  set  down  the  appeal  as  from  an  interlo- 
cutory order,  the  plaintiff's  solicitor,  acting 
under  counsel's  advice,  gave  notice  of  ap- 
peal on  the  12th  of  May,  and  set  down  tie 
appeal  as  one  from  a  final  order. 

The  Court  of  Appeal  upon  these  fads 
refused  to  extend  the  time  for  appealing. 

Per  Baggallay,  L. J.,  and  Thbsigbb,  L.J. 
(Beamwkll,  L.J.,  dissenting).— An  exten- 
sion of  time  for  appealing  is  an  indulgence 
which  ought  not  to  be  granted,  except  upon 
strong  special  grounds,  after  an  action  hat 
been  tried  and  judgment  given  upon  the 
merits. 

Per  B  ram  well,  L.J. — An  extension  of 
time  should  be  granted  "  ex  debitojustiivjs " 
in  all  cases  where  the  application  is  neces- 
sitated through  some  bona  fide  mistake, 
error  or  carelessness,  and  no  damage  hat 
been  done  to  the  opposite  party  which  can- 
not be  repaired  by  payment  of  costs  or 
otherwise. 

Application  by  the  plaintiff  for  an  ex* 
tension  of  time  for  appealing  from  » 
judgment  of  the  Queen's  Bench  Division. 

The  facts  upon  which  the  application 
was  founded  are  fully  stated  in  the  judg- 
ment of  Baggallay,  L.J.  (post). 

W.  LHgby  Seymour  &n&  Bompas  (Crome 
with  them),  for  the  plaintiff. 

W.  O.  Harrison  and  Julian  Robins,  for 
the  defendants. 

The  following  authorities  were  referred 
to  in  argument : — Mc Andrew  v.  Barker 
(1)  ;  The  International  Financial  Society, 
Limited,  v.  The  City  of  Moscow  Oas  Com- 
pany, Limited  (2)  ;  Be  The  Ambrose  Lake 
Tin  and  Copper  Mining  Company;  Tay- 
lor's Case  (3) ;  Be  The  West  Jewell  Tin 
Mining  Company ;  Weston's  Case  (4). 

Cur.  adv.  wit. 

The  following  judgments  were  (on 
March  24)  given  by — 

Baggallay,  L.J. — This  is  an  appbca- 

(1)  47  Law  J.  Rep.  Chanc  340;  Law  Bep.  7 
Ch.  I).  701. 

(2)  47  Law  J.  Bap.  Chanc.  268;  Law  Rep-7 
Ch.  D.  241. 

(3)  47  Law  J.  Rep.  Chanc  701 ;  Low  Bep-  8 
Ch.  D.  643. 

(4)  48  Law  J.  Rep.  Chanc.  425;  Law  Bep.  8 
Ch. D.  806. 
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tion  by  the  plaintiff  under  the  15th  rule 
of  the  58th  Order,  for  an  extension  of 
the  time'  for  appealing  from  an  order 
made  by  the  Queen's  Bench  Division  on 
the  1st  of  April,  1879  (reported  48  Law 
J.  Rep.  Q.B.  345). 

Notice  of  appeal  having  been  given  on 
the  12th  of  May,  it  was  treated  as  an 
appeal  from  a  final  order,  and  came  on 
for  hearing  on  the  23rd  of  February  in 
the  present  year. 

An  objection  was  then  taken  that  the 
order  appealed  from  was  an  interlocutory 
order,  and  that  the  time  within  which 
the  appeal  could  be  brought  had  expired 
before  the  notice  was  given. 

The  objection  was  allowed,  but  leave 
was  given  to  the  plaintiff  to  move  for  an 
extension  of  the  time  for  appealing  (re- 
ported 49  Law  J.  Rep.  Q.B.  264). 

He  accordingly  moved  on  the  10th 
instant,  and  in  support  of  his  motion 
relied  upon  an  affidavit  sworn  by  his 
solicitor,  Mr.  Macmnllen,  on  the  6th. 

The  affidavit  so  sworn  contained  state- 
ments to  the  effect  that,  immediately 
after  the  judgment  given  on  the  1st  of 
April,  the  plaintiff  determined  to  appeal, 
and  that,  in  accordance  with  his  in- 
structions, the  following  letters  were  sent 
by  Mr.  Maomullen  to  Mr.  Wills,  to  whom 
the  action  had  been  referred,  and  to  the 
defendants'  solicitor. 

"  Collins  v.  The  Vestry  of  Paddington. 

April  3,  1879. 
"  Dear  Sir, — The  Court  having  decided 
this  case  in  favour  of  the  defendants,  I 
am  instructed  by  my  client,  Mr.  Collins, 
the  plaintiff,  herein  to  inform  you  that  it  is 
his  intention  to  appeal  from  the  decision 
to  the  Court  of  Appeal.  You  will  there- 
fore be  good  enough  not  to  let  your 
award  herein  go  from  you  until  after  the 
decision  of  such  appeal. 

"  Yours  faithfully, 
"  R.  M.  Bristow  Maomullen, 
"  Plaintiff's  Solicitor. 
"  To  Alfred  Wills,  Esq.,  Q.C., 
"  The  Arbitrator  in  the  above-named 
action." 

"  Collins  v.  The  Vestry  of  Paddington. 

April  4,  1879. 
"  Dear  Sir, — Please  say  by  return  of 
post  whether  or  not  it  is  your  intention 


to  draw  up  the  judgment  of  the  Court 
herein  on  the  Special  Case,  and  when  ? 
For  in  default  of  your  doing  so  forth- 
with and  serving  me  with  a  copy  as  soon 
as  practicable — say  on  or  before  Tuesday 
next,  1  shall  proceed  to  draw  up  such 
judgment,  as  I  hereby  give  you  formal 
notice  by  and  on  behalf  of  my  client,  the 
plaintiff  herein,  that  it  is  his  intention  to 
appeal  as  soon  as  practicable  against  such 
judgment.  "  Yours  truly, 

"  R.  M.  Bristow  Macmnllen, 

"  Plaintiffs  Solicitor. 

"  To  John  H.  Hortin,  Esq., 

"  Defendants'  Solicitor." 

These  two  letters  were,  in  terms,  dis- 
tinct intimations  of  the  plaintiff's  inten- 
tion to  appeal,  but  whether,  at  the  time 
when  the  letter  of  the  4th  was  written,  it 
was  intended  as  a  notice  of  appeal  or  only 
as  a  threat  may  be  doubted. 

Then  follow  statements  in  the  affidavit 
to  the  following  effect — that  on  the  8th 
of  April,  the  plaintiff's  solicitor  received 
from  the  defendants'  solicitor  a  copy  of 
the  order  made  on  the  1st,  and  at  once 
prepared  to  set  down  the  appeal,  having 
determined,  in  order  to  avoid  any  ques- 
tion, to  treat  the  order  as  interlocutory, 
but  believing  that  he  had  twenty-one 
days  from  the  8th,  within  which  to  set 
it  down ;  that  on  the  18th  he  had  an 
attack  of  gout  which  incapacitated  him 
from  business  until  the  25th  ;  that  had  it 
not  been  for  his  illness  he  should  have 
set  down  the  appeal  on  the  19th  or  21st, 
the  20th  being  a  Sunday ;  that  on  the 
25th  he  was  for  the  first  time  well  enough 
to  see  the  plaintiff  and  obtain  his  further 
instructions,  and  that  on  that  day  he  was 
instructed  by  the  plaintiff  to  set  down 
the  appeal  at  once ;  that  on  the  following 
day,  the  26th,  he  saw  his  counsel,  who 
informed  him  that  the  time  for  appealing 
ran  from  the  1st  and  not  from  the  8th, 
and  that  it  was  consequently  too  late  to 
set  down  the  appeal  as  from  an  interlo- 
cutory order ;  and  that,  in  accordance  with 
the  advice  of  counsel,  he  gave  the  notice 
of  the  12th  of  May,  and  set  down  the 
appeal  as  an  appeal  from  a  final  order. 

The  statements  so  made  by  Mr.  Mao- 
mullen in  his  affidavit  are  in  my  opinion 
very  unsatisfactory. 

The  first  question  that  suggests  itself 
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is,  why  if  the  letter  of  the  4th  of  April 
was  intended  as  a  notice  of  appeal,  was 
it  not  acted  upon  by  setting  down  the 
appeal  between  that  date  and  the  18th  ? 
The  omission  to  do  so  is  inconsistent 
with  the  extreme  nrgency  of  the  language 
of  the  letter  that  there  might  be  no  delay 
in  drawing  np  the  order,  and  of  thus  put- 
ting the  plaintiff  in  a  position  to  appeal. 
The  counsel  for  the  plaintiff  has  relied 
upon  Little' 8  Oase  (4)  as  one  in  which 
the  Court  of  Appeal  held  that  a  notice 
of  an  intention  to  appeal  should  be  treated 
as  a  notice  of  appeal,  but  in  that  case, 
application  was  made  to  the  Registrar  in 
due  time  to  set  down  the  appeal,  and  it 
was  in  consequence  of  his  declining  to  do 
bo,  on  the  ground  that  the  notice  was  not 
a  notice  of  appeal,  but  only  of  an  inten- 
tion to  appeal,  that  the  matter  was 
brought  before  the  Court  of  Appeal,  and 
the  order  then  made  was  an  order,  not  to 
extend  the  time  for  appealing,  but  to  set 
down  the  appeal  upon  the  footing  that  a 
sufficient  notice  had.  been  given. 

Again,  Mr.  Macmullen  has  stated  in 
his  affidavit  that  he  should  have  set 
down  the  appeal  on  the  19th  or  21st  of 
April  had  he  not  been  prevented  by 
illness.  If  he  had  done  so  it  would  have 
been  within  twenty-one  days  from  the 
1st,  but  it  is  difficult  to  understand  how 
it  is  that  that  gentleman  can  now  make 
the  positive  assertion  that,  but  for  his 
illness,  he  would  have  set  down  the  ap- 
peal on  the  19th  or  21st,  when  he  had 
already  let  ten  dayB  go  by  without  doing 
anything,  and  was  still  under  the  im- 
pression that  he  would  not  be  out  of 
time  until  the  29th,  and  it  is  even  more 
difficult  to  understand  why,  if  Mr.  Mac- 
mullen had  received  his  instructions  to 
proceed  with  the  appeal  before  his  ill- 
ness, and  but  for  such  illness  would  have 
set  it  down  on  the  19th  or  21st,  he  deemed 
it  necessary  on  the  25th  to  seek  for  and 
obtain  instructions  from  his  client  for 
setting  it  down ;  in  other  words,  for  doing 
that  which  he  had  already  received  in- 
structions to  do. 

"When  considering  the  effect  to  be  at- 
tributed to  this  affidavit,  it  is  impossible 
to  forget  that  Mr.  Macmullen,  when  pre- 
paring it,  was,  by  reason  of  the  previous 
discussion  in  Court,  well  aware  of  the 


difficulties  that  he  had  to  surmount,  in 
order  to  obtain  for  the  plaintiff  relief 
from  the  consequences  of  the  mistakes 
which  he,  the  deponent,  had  undoubtedly 
committed.  His  mistake  in  treating  the 
order  as  final  instead  of  interlocutory 
was  not  of  itself  sufficient  to  support  the 
application,  and  he  was  consequently 
driven  to  fall  back  upon  the  suggestion 
that  the  letter  of  the  4th  of  April  was 
sufficient  notice  of  appeal  from  the  inter- 
locutory order  of  the  1st,  and  had  been 
given  in  due  time ;  but  here  again  it 
was  met  with  the  difficulty  that,  even  if 
that  letter  could  be  treated  as  a  notice 
duly  given,  the  appeal  had  not  been  set 
down  in  time.  Ignorance  of  the  fact 
that,  according  to  the  recognised  prac- 
tice, the  twenty-one  days  should  be 
reckoned  from  the  1st  instead  of  from 
the  8th,  could  in  no  way  assist  him,  and 
we  accordingly  have  the  case  suggested 
that  an  intended  setting  down  on  the 
19th  or  21st,  which  would  have  been  in 
good  time,  was  prevented  by  illness. 

I  have  already  pointed  out  how  un- 
satisfactory are  the  statements  of  Mr. 
Macmullen  upon  the  suggestion  so  made. 

But  in  addition  to  these  difficulties  in 
the  way  of  the  appellant,  there  is  the 
further,  and,  as  it  appears  to  me,  insuper- 
able difficulty,  that  when  Mr.  Macmullen 
found  that,  owing  partly  to  his  original 
mistake,  and  partly  to  his  illness,  he  had 
let  the  twenty-one  days  go  by,  he  did  not 
at  once  apply  for  an  extension  of  time  to 
appeal  from  the  order  which  up  to  that 
time  he  had  been  treating  as  interlocu- 
tory, but  had  endeavoured  to  prosecute 
the  appeal  as  one  from  a  final  order.  In 
my  opinion  the  application  must  be  re- 
fused. 

The  opinion  which  I  have  thus  ex- 
pressed is,  I  believe,  concurred  in  by  the 
other  members  of  the  Court,  and  I  should 
not  have  deemed  it  necessary  to  make 
any  observations  as  to  the  general  prin- 
ciples upon  which  the  Court  of  Appeal 
has  been  in  the  habit  of  acting  when 
dealing  with  similar  applications,  had  it 
not  been  that  Lord  Justice  Bramwell  has 
intimated  to  me  that  the  present  is,  in 
his  opinion,  a  convenient  opportunity  for 
him  to  express  his  views  upon  that  sub- 
ject. 
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He  has  allowed  me  to  see  the  memo- 
randum which  he  proposes  presently  to 
read,  and  as  I  am  unable  to  concur  in  all 
that  he  has  written,  I  propose  to  point 
out,  as  concisely  as  the  subject  will  per- 
mit, wherein  my  views  differ  from  his. 

In  the  memorandum  to  which  I  have 
referred,  the  Lord  Justice  has  enunciated 
the  rule  upon  which,  during  his  long  ex- 
perience at  chambers,  he  invariably  acted 
when  dealing  with  applications  for  an 
extension  of  time  for  doing  or  taking  any 
act  or  proceeding  in  the  course  of  an 
action. 

From  the  rule  so  enunciated  I  should 
express  no  dissent,  if  its  operations  were 
limited  to  applications  for  an  extension' 
of  time  made  previous  to  the  trial  or 
hearing  of  the  action ;  but  there  is,  in 
my  opinion,  a  great  distinction,  greater, 
I  think,  than  the  Lord  Justice  recognises, 
between  applications  for  an  extension  of 
time  in  cases  such  as  those  to  which  I 
have  referred,  and  applications  to  extend 
the  time  for  appealing  after  the  action 
has  been  tried  and  judgment  given. 

Such  a  distinction  was  recognised  be- 
fore the  Judicature  Acts  came  into  ope- 
ration, as  well  in  Courts  of  Common  Law 
as  in  the  Court  of  Chanoery. 

Speaking  from  my  own  experience  of 
the  practice  in  the  latter,  I  can  state 
that  the  enrolment  of  a  decree  could  not  be 
vacated  on  the  ground  of  mistake  or  over- 
sight, nor,  as  it  was  put  by  Lord  Chelms- 
ford in  WUdman  v.  Locke  (5),  except 
upon  strong  grounds  of  surprise,  or  some- 
thing approaching  deception  or  mala  fides. 
I  cannot  rely  upon  any  similar  experience 
of  the  practice  in  Courts  of  Common 
Law,  but  I  believe  that  I  am  correct  in 
stating  that  the  general  rule  of  1858, 
whioh  provided  that  no  motion  for  a 
new  trial,  or  for  other  objeots  of  a  simi- 
lar character,  should  be  allowed  after  the 
expiration  of  four  days,  was  rigidly  en- 
forced, except  under  very  particular  cir- 
cumstances, and  that  the  exceptions  were 
of  rare  occurrence. 

And  the  same  distinction  is  recog- 
nised and  maintained  by  the  rules  which 
are  now  in  force  under  the  Judicature 
Acts. 

(6)  4  De  Gex  &  J.  401. 


The  several  rules  contained  in  the 
orders  numbered  from  1  to  57,  as  sche- 
duled in  the  Act  of  1875,  have  reference 
to  acts  and  proceedings  in  an  action 
from  its  commencement  to  judgment, 
including  any  proceedings  that  may  be 
necessary  for  giving  effect  to  a  judg- 
ment ;  and  the  6th  rule  of  the  last  of 
these  orders  provides  in  general  terms 
that  a  Court  or  a  Judge  shall  have  power 
to  enlarge  the  time  appointed  for  doing 
any  act  or  taking  any  proceeding,  upon 
such  terms,  if  any,  as  the  justice  of  the 
case  may  require. 

Provision  having  thus  been  made  for 
regulating  the  acts  and  proceedings 
during  the  progress  of  an  action,  tile 
several  rules  of  the  58th  order  regulate 
the  proceedings  connected  with  appeals 
to  the  Court  of  Appeal  as  distinguished 
from  appeals  from  a  Master  to  a  Judge, 
or  from  a  Judge  to  a  Divisional  Court, 
or  other  appeals  of  a  similar  kind.  By 
the  15th  rule  of  this  order  the  times 
within  which  appeals  may  be  brought 
are  limited  in  peremptory  terms. 

The  rule  provides  that  no  appeal  shall, 
except  by  special  leave  of  the  Court  of  Appeal, 
be  brought  after  the  expiration  of  the 
times  therein  mentioned.  The  contrast 
between  the  affirmative  language  of  the 
Order  LVII.  rule  6,  and  the  nega- 
tive language  of  Order  LVIII.  rule  15, 
ought  not,  in  my  opinion,  to  be  disre- 
garded. 

Nor  has  it  been  disregarded  by  the 
Court  of  Appeal  in  the  cases  whioh  have 
come  under  its  consideration.  It  is  un- 
necessary to  refer  to  these  cases  in  detail  4 
it  is  sufficient  to  say  of  them  that  they 
illustrate  the  principles  upon  whioh  the 
Court  of  Appeal  has  acted,  and  the  nature 
of  the  discretion  whioh  it  has  exercised 
in  granting  or  refusing  the  indulgence 
when  it  has  been  applied  for.  I  use  the 
term  "  indulgence,"  as  it  appears  to  me 
that  the  granting  of  an  extension  of  the 
time  for  appealing  is  an  indulgence,  and 
should  be  treated  as  such,  though  Lord 
Justice  Bramwell  would  prefer  to  treat  it 
as  ex  debilojwtituB.  The  principles  upon 
which  the  Court  of  Appeal  has  acted,  if 
they  are  to  be  estimated  by  the  way  in 
whioh  they  have  been  applied,  are,  in  my 
opinion,  in  accordance  with  the  spirit  of 
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the  provisions  of  the  roles,  though  an 
expression  may  have  occasionally  fallen 
from  a  Judge  when  refusing  an  applica- 
tion, which,  read  by  itself,  and  uncon- 
nected with  the  circumstances  of  the 
case,  or  with  the  arguments  which  may 
have  been  addressed  to  him,  may  appear 
to  confine  the  classes  of  cases  in  which 
the  indulgence  may  be  properly  granted 
within  too  narrow  limits.     The  Lord 
Justice  states,  as  the  obvious  reasons  for 
the  rule  which  he  adopted  in  chambers, 
that  it  was  to  do  justice  between  the  par- 
ties, and  so  bring  about  the  result;  that 
the  litigant  should  succeed  according  to 
the  goodness  of  his  case,  and  not  accord- 
ing to  the  blunders  of  his  adversary,  and 
that  it  is  for  those  who  impugn  it  to  say 
why.   The  former  object  of  doing  justice 
between  the  parties  is  one  which  1  hope 
and  believe  all  Judges  have  in  view, 
whatever  may  be  the  rule  by  which  they 
regulate  their  practice ;  the  latter,  highly 
important  as  it  is  in  theory,  and  to  a  very 
great  extent  in  practice  also,  must  of  ne- 
cessity be  subjected  to  certain  limits,  and 
may  in  many  cases  be  a  matter  of  con- 
siderable difficulty.    The  test  which  the 
Lord  Justice  would  apply  is  this — has 
the  mistake  or  carelessness  of  the  appli- 
cant or  his  advisers  been  real  and  unin- 
tentional, and  can  any  damage  which 
may  be  occasioned  to  the  respondent  by 
granting  the  indulgence  be  repaired  by 
costs  or  otherwise  r    If  so,  grant  it — if 
not,  refuse  it.   This  test  is  a  good  one, 
as  I  have  already  intimated,  if  applied  to 
proceedings  in  the  action,  but  it  is  one 
which,  in  many  cases,  would  be  very 
difficult,  and  in  some  impossible  of  appli- 
cation after  the  action  has  been  tried. 
If  such  a  test  were  adopted,  how  great 
would  be  the  temptation  to  those  who 
hare  been  negligent  to  endeavour  to  con- 
ceal their  negligence  under  a  plea  of  ill. 
ness  or  accident,  or  even  of  ignorance  of 
the  law  which  it  is  their  duty  to  know ; 
and  how  difficult  would  be  the  task  im- 
posed upon  the  respondent  of  ascertain- 
ing whether  the  excuses  so  alleged  are 
real  or  well  founded.  The  case  which  we 
have  had  under  our  consideration  sug- 
gests, if  it  does  not  illustrate,  such  con- 
siderations as  those  to  which  I  have 
alluded.  Again,  how  impossible  it  would 


be,  in  many  cases,  for  a  respondent  to 
prove  the  damage  which  would  be  occa- 
sioned to  him  by  an  extension  of  the  time 
for  his  adversary  to  appeal,  though  it 
might  be  reasonably  probable  that  sub- 
stantial damage  would  be  sustained  by 
him,  and  especially  in  cases  in  which  he 
has  been  the  defendant  in  the  action. 

But  over  and  above  these  considera- 
tions, we  must  bear  in  mind  the  additional 
anxiety  that  must  of  necessity  be  occa- 
sioned to  a  successful  litigant,  if  he  is 
left  under  the  apprehension,  for  an  inde- 
finite period,  that  he  may  be  again  pat 
to  defend  the  right  which  he  has  once 
established,  upon  some  allegation  of  un- 
intentional mistake  or  carelessness  on  the 
part  of  his  adversary,  or  of  his  adver- 
sary's solicitor. 

It  is  unnecessary  for  me  to  pursue 
these  observations  further.  Others  of  a 
similar  character  will  readily  suggest 
themselves  to  those  who  consider  the 
question  in  all  its  bearings ;  but,  having 
regard  to  the  terms  of  the  memorandum 
which  the  Lord  Justice  is  about  to  read, 
and  which  cannot  be  regarded  otherwise 
than  as  intimating  a  dissent  from  the 
views  hitherto  acted  upon  by  the  Court 
of  Appeal,  I  have  thought  it  well  to 
express  my  own  conviction  of  the  pro- 
priety of  its  decisions. 

Bramwkll,  L.J. — I  entirely  agree  in 
the  opinion  of  Lord  Justice  Baggallay, 
that  this  application  should  be  refused, 
but  I  do  so  for  the  reasons  which  he  has 
shewn  as  to  the  particular  case,  and  not 
on  the  general  considerations  presented 
to  us  by  Mr.  Harrison.  I  could  not  do 
so  without  admitting  a  long  period  of 
mistake  in  myself,  and  as  I  believe  in 
my  brethren  on  the  bench.  I  would  ad- 
mit that  mistake  if  I  believed  it  existed. 
But  I  do  not.  I  believe  our  practice 
was  right,  and  that  I  ought  to  say  so, 
and  why.  During  the  twenty  years  I 
attended  at  Judges'  chambers,  when  I 
had  to  deal  with  applications  for  an  ex- 
tension of  time  to  do  anything  required 
in  the  course  of  an  action,  or  set  aside  a 
judgment,  or  other  step  taken,  and  with 
other  applications  which  are  applications 
to  the  indulgence  of  the  Court,  the  ne- 
cessity or  occasion  of  them  arising  from 
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the  mistake,  error  or  carelessness  of  the 
applicant,  I  have  acted  on  the  following 
rule : — If  the  mistake,  error  or  careless- 
ness of  the  applicant  had  been  real  and 
unintentional,  and  no  damage  had  been 
done  to  the  other  side  that  could  not  be 
repaired  by  payment  of  costs  or  other- 
wise, I  granted  the  indulgence,  as  it  is 
called— erroneously  so  called,  as  I  think ; 
for  it  seems  to  me  a  right,  a  thing  ex 
debito  justitice.  If  I  believed  the  occasion 
for  the  application  to  have  been  wilful,  or 
mala  fide,  or  the  application  itself  to  be, 
or  that  to  alter  the  state  of  things  would 
be  to  do  irreparable  hurt  to  the  other 
side,  I  refused  the  application. 

I  state  this  as  shewing  the  principle  of 
my  rule.  To  state  the  practice,  with 
all  it*  qualifications  and  exceptions  and 
to  its  full  extent,  would  require  pages. 
This  rule  I  cite,  not  because  it  has  my 
authority  only  (though  after  the  thou- 
sands of  cases  in  which  I  have  applied  it, 
even  that  might  be  of  some  value),  but 
because  I  never  knew  it  dissented  from  by 
the  Courts  to  which  an  appeal  from  its 
application  might  have  been  made.  The 
reason  of  it  is,  to  my  mind,  obvious.  It 
is  to  do  justice  between  the  parties ;  it  is 
to  bring  about  the  result  that  the  liti- 
gant succeeds  according  to  the  good- 
ness of  his  case,  and  not  according  to 
the  blunders  of  his  adversary.  It  seems 
to  me  that  nothing  more  need  be  said  in 
its  favour.  It  is  for  those  who  impugn 
it  to  say  why.  But  this  further  may  be 
said,  tbat  by  an  opposite  practice  the 
penalty  for  blundering  depends  not  on  the 
amount  of  the  blunder,  but  on  the  amount 
at  stake  in  the  case.  It  may  be  right  to 
punish  a  blunder,  but  not  to  punish  it 
with  a  502.  fine,  if  that  is  the  amount  in 
dispute,  and  at  the  same  time  to  punish 
the  same  blunder  with  a  5,0002.  fine,  if  that 
is  the  amount.  Now  what  are  the  reasons 
the  other  way  ?  It  is  said  that  the  other 
side  has  a  vested  right  in  the  benefit  of 
the  mistake.  Be  it  so.  But  his  vested 
right  is  also  a  defeasible  one,  namely,  on 
the  Court  being  satisfied  that  relief  ought 
to  be  granted.  And  it  may  well  be  asked 
why  is  the  power  to  grant  that  relief 
given,  unless  it  is  to  be  exercised?  As 
to  saying  it  is  to  be  granted  in  the 
case  of  accident,  as  where  a  man  is  too 
Vol.  49.— OB.,  CP.  &  Exch. 


late,  or  his  train  is,  or  a  solicitor's  clerk 
falls  down  in  a  fit,  why  is  this  the  limit  ? 
Why  is  there  a  greater  right  in  the  re- 
sult of  the  litigant's  blunder  than  in  that 
of  his  misfortune  ?  The  solicitor's  olerk 
has  a  fit — give  relief ;  the  solicitor's 
clerk  absconds  with  the  fee — what  then  ? 
He  is  not  the  applicant ;  it  is  the  suitor 
who  is.  Is  not  his  case  the  same  in 
either  event  ?  He  has  had  the  misfor- 
tune to  employ  a  solicitor  whose  olerk 
had  a  fit  or  absconded,  so  judgment  was 
signed  against  him.  It  is  said  that  if 
this  principle  prevailed,  there  would  be 
no  rule.  That  is  equivalent  to  saying 
that  there  is  no  rule  whenever  there  is 
an  exception.  The  rule  would  prevail ; 
it  would  be  the  rule.  The  applicant 
would  have  to  bring  himself  within  the 
exception,  and  pay  the  appropriate  pe. 
nalty  of  costs.  I  fully  admit  there  is  a 
difference  between  strictly  interlocutory 
proceedings,  such  as  pleadings  and  An 
appeal ;  and  I  admit  that  the  Judicature 
rules  seem  to  recognise  that  difference. 
But,  in  my  opinion,  the  rule  I  have  men- 
tioned is  the  one  tbat  should  govern  in 
such  cases,  though  it  should  be  applied 
with  more  strictness  and  severity.  It  is 
more  painful  and  disappointing  to  a  liti- 
gant who  thought  his  case  ended  to 
have  it  opened,  than  it  is  to  one  who 
knew  it  was  going  on  to  find  he  has  lost 
some  advantage  from  a  slip.  Still  the 
general  principle  should  be  the  same, 
and  I  doubt  very  much  whether  I  and 
the  Lord  Justice  Baggallay  should  differ 
in  its  application. 

Thesigbb,  L.J. — I  agree  that  this  ap- 
plication must  be  refused,  and  I  should  not 
have  deemed  it  necessary  to  add  anything 
to  what  has  been  said  by  Baggallay,  L.  J., 
but  for  the  observations  on  the  general 
question  which  have  been  made  by  B ram- 
well,  L.J.  I  agree  with  what  he  has 
said,  so  far  as  his  remarks  are  limited  to 
proceedings  in  an  action  down  to  a  judg- 
ment given  on  the  merits  by  a  compe- 
tent tribunal.  Down  to  that  judgment 
the  two  litigating  parties  are  on  an  equal 
footing ;  the  question  between  them  may 
be  looked  on  as  open;  it  cannot  be 
assumed  that  either  one  or  the  other  is 
right.  The  question  hi  dispute  is  one 
4K 
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which  each  party  has  a  right  to  have  de- 
termined by  a  competent  tribunal  on  the 
merits  of  the  case,  and  Courts  and  Judges 
are  wont  to  do  everything  consistent 
with  justice  to  facilitate  the  proper  trial 
of  the  question.  Blunders  occur  in  many 
cases  and  on  many  grounds,  and  it  would 
be  unjust  to  say  that  a  blunder  which  occurs 
during  interlocutory  proceedings  should 
entail  on  the  party  the  penalty  of  never 
having  the  question  tried  at  all .  Blunders 
which  occur  during  interlocutory  proceed- 
ings may  be  paid  for  by  costs  or  by  con- 
ditions being  imposed  upon  the  party  who 
has  blundered,  or  on  whose  behalf  the 
blunder  has  been  committed. 

But  a  very  different  class  of  considera- 
tions apply,  in  my  opinion,  to  proceed- 
ings in  an  action  after  a  judgment  by  a 
competent  tribunal.  The  parties  are  no 
longer  on  an  equal  footing ;  the  ques- 
tion is  no  longer  open ;  the  presumption 
is  in  favour  of  the  party  who  has  the 
judgment  of  the  Court  on  his  side ;  the 
presumption  is  that  the  judgment  of  the 
competent  tribunal  is  right. 

It  is  the  interest  of  the  public  that  a 
decision  of  such  a  tribunal  should  stand, 
unless,  on  certain  conditions  which 
should  be  strictly  adhered  to,  an  appeal 
is  brought  within  a  certain  specified 
time. 

But  apart  from  the  interest  of  the  pub- 
lic, the  party  who  has  obtained  the  judg- 
ment of  a  competent  tribunal  has,  as  has 
been  said  in  the  Court"  of  Appeal  at 
Lincoln's  Inn,  a  vested  right  in  that 
judgment,  and  has  a  right  to  claim  that 
that  judgment  should  be  effectual. 

The  Legislature  and  the  Court  have 
acted  on  the  distinction  between  interlo- 
cutory proceedings  and  proceedings  after 
a  judgment  both  before  and  since  the 
Judicature  Act. 

All  the  proceedings  to  which  B  ram- 
well,  L.J.,  has  referred  were  interlocu- 
tory proceedings  at  chambers  on  appeal. 
Whether  it  was  an  appeal  for  a  new  trial, 
or  for  error  on  the  record,  or  an  appeal 
to  the  Exchequer  Chamber,  the  practice 
was  always  very  stringent.  A  party  had 
no  right  before  the  Judicature  Act  to 
have  his  blunders  set  right,  and  I  think 
that  the  Judicature  Act  contemplated 
that  the  distinction  between  interlocutory 


proceedings  and  proceedings  after  judg- 
ment should  continue.  The  jadgment 
of  Baggallay,  L.  J.,  points  out  the  differ, 
ence  between  the  wording  of  the  rules 
whioh  apply  to  proceedings  before  and 
those  which  apply  to  proceedings  after 
judgment,  and  to  appeals.  In  the  one 
case  some  laxity  may  be  allowed,  in  the 
other  considerable  strictness  has  always 
been  required.  The  practice  of  the  Court 
of  Appeal  has  been  tolerably  consistent 
since  the  coming  into  operation  of  the 
Judicature  Act.  Here  and  there  an  ex- 
pression can  be  found  in  a  judgment 
which  might  seem  to  enlarge  the  discre- 
tion of  this  Court  as  to  the  extension  of 
time  for  appealing;  but  the  general  course 
of  decision  has  been,  I  think,  correct, 
and  it  has  been  the  practice  to  look  with 
strictness  on  applications  of  this  nature. 
I  think  that  the  observations  of  Bram- 
well,  L.J.,  do  not  sufficiently  allow  for 
the  distinction  between  interlocutory  and 
final  proceedings,  and  therefore  I  hare 
added  these  observations. 

Application  refused. 


Solicitors — Macmullen,  for  plaintiff;  J.  H.  Hortin, 
for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1880  1 
April  22./  HAWKINS  V.  MOBGAN. 

Practice— Transfer  of  Action— Personal 
Injury  resulting  from  OoUision  of  Ships- 
Limitation  Action. 


A  collision  having  occurred  between  too 
ships,  by  which  besides  damage  to  cargo, 
personal  injuries  were  occasioned  to  afire- 
man  on  board  one  ship,  an  action  in  the 
Admiralty  Division  by  the  owners  of  that 
ship  resulted  in  the  other  ship  being  adjudged 
solely  to  blame. 

The  owners  of  the  latter  having  there- 
upon instituted  a  limitation  action  also  t» 
the  Admiralty  Division,  the  fireman,  the 
present  plaintiff,  issued  a  writ  in  the  Qtieen  t 
Bench  Division,  claiming  1,0001.  damages 
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for  pergonal  injuries  from  the  owner*  of  the 
delinquent  ship.  By  tike  statement  of  claim 
in  the  limitation  action,  it  was  alleged  that 
the  fireman' s  wot  the  only  claim  arising  out 
of  the  collision  in  respect  of  personal  in- 
juries, and  that  it  was  for  5001.  The  defend- 
ants, of  whom  the  fireman  was  nominally 
one,  replied  that  his  claim  was  for  1,0002. 
Judgment  was  given  in  the  limitation  ac- 
tion on  this  basis.  Under  these  circum- 
stances the  fireman's  action  was  transferred 
from  the  Queen's  Bench  Division  to  the 
Admiralty  Division  upon  application  made 
by  the  defendants  under  Order  LI.  rule  2. 

This  was  an  appeal  against  an  order  of 
Field,  J.,  at  chambers,  transferring  the 
action  from  the  Queen's  Bench  Division 
to  the  Admiralty  Division,  under  Order 
LLrule2. 

The  plaintiff,  a  fireman  on  board  a 
steamship,  brought  this  action  to  recover 
damages  for  personal  injuries  sustained 
by  him  in  a  collision  between  his  ship  and 
that  of  the  defendants. 

The  circumstances  appearing  to  the 
learned  Judge  and  the  Court  were  as 
follows : — 

The  collision  occurred  on  the  6th  of 
September,  1879.  On  the  8th  of  Sep- 
tember,  1879,  an  action  in  rem  was  com- 
menced in  the  Admiralty  Division,  in 
which  the  owners  of  the  ship,  on  board 
of  which  the  plaintiff  was  fireman,  the 
owners  of  the  cargo  and  freight  and  the 
master  and  crew  proceeding  for  their 
effects,  were  plaintiffs.  The  plaintiffs  in 
that  action  insisted  on  the  defendant 
giving  bail  before  the  ship  should  be 
released  to  the  amount  required  by  sec- 
tion 54  of  the  Merchant  Shipping  Act, 
1862,  in  cases  where  personal  injury, 
together  with  damage  to  ship  and  mer- 
chandise, has  been  occasioned  by  collision, 
namely,  to  the  amount  of  152.  per  ton, 
expressly  on  the  ground  of  the  injury 
done  to  the  fireman.  But  for  this  con- 
tention the  defendant  need  have  given 
bail  only  to  the  statutory  limit  of  82.  per 
ton.  On  the  3rd  of  December,  the  Ad- 
miralty Court  found  that  the  defendant's 
ship  was  alone  to  blame. 

On  the  4th  of  December,  1879,  the 
Board  of  Trade  decided  not  to  institute 
an  inquiry  under  the  Merchant  Shipping 


Act,  Part  IX.  in  respect  of  personal  in- 
juries received  by  the  plaintiff,  and  on 
the  7th  of  January,  1880,  the  defendant 
issued  a  writ  against  the  owners  of  the 
other  steamship  in  a  limitation  action. 
In  that  action  the  statement  of  claim 
alleged  that  there  was  no  claim  for  per- 
sonal injury  caused  by  the  collision  except 
the  claim  of  the  plaintiff  Hawkins  for 
5002.  The  statement  of  defence  in  the 
limitation  action  alleged  that  Hawkins' 
claim  was  1,0002. 

A  decree  was  made  in  the  limitation 
action  on  the  23rd  of  March,  that  the 
defendant  was  answerable  at  the  limited 
rate  of  82.  per  ton  to  the  owners  of  the 
other  steamship,  and  that  on  payment  of 
that  amount  into  Court,  and  on  giving 
bail  in  the  sum  of  1,0002.  to  answer  the 
claim  of  the  fireman  Hawkins,  for  per- 
sonal injuries,  all  proceedings  should  be 
stayed,  and  referring  all  claims  brought 
in  or  thereafter  to  be  brought  in  in  the 
action  to  the  Registrar  assisted  by  mer- 
chants to  assess  the  amount  thereof. 

Hawkins  had  issued  his  writ  in  the 
present  action  on  the  3rd  of  February, 
1880,  and  delivered  statement  of  claim 
on  the  18th  of  February,  claiming  1,0002. 
damages  and  naming  Cardiff  as  the  place 
of  trial. 

The  summons  before  Field,  J.,  to 
transfer  was  taken  out  on  the  8th  of 
April,  and  the  order  now  appealed  against 
was  made  transferring  the  action  to  Sir 
Robert  Phillimore. 

A.  B.  P.  Gaskell,  for  the  plaintiff,  con- 
tended that  the'plaintiff  had.  an  absolute 
right  to  have  his  case  tried  by  a  jury,  and 
that  his  claim  for  personal  injury  was 
quite  irrespective  of  the  proceedings  in 
the  Admiralty  Court.  His  claim  there 
was  for  the  value  of  his  effects  as  one  of 
the  crew,  and  it  was  not  possible  for  him 
then  to  claim  in  respect  of  personal  in- 
juries, until  the  Board  of  Trade  had  come 
to  a  decision,  which  was  in  fact  after 
the  decree  holding  the  defendant's  ship 
liable  for  the  collision. 

J.  O.  Witt,  contra. — The  present  plain- 
tiff was  a  plaintiff  in  the  original  Ad- 
miralty suit.  He  was  also  a  defendant 
in  the  limitation  suit.  In  both  these 
actions  he  insisted  on  the  liability  of  the 
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defendant  to  him  being  secured  by  bail 
being  given.  That  being  so,  he  ought 
not  to  be  allowed  to  proceed  with  an 
action  in  another  division  when  there  is 
machinery  provided  in  the  Admiralty 
Division  where  he  has  already  been  pro- 
ceeding in  respect  of  the  very  same 
matter  for  estimating  his  damages. 

By  section  514  of  the  Merchant  Ship- 
ping Act,  1854,  the  Court  of  Chancery 
had  power  to  entertain  a  suit  for  the 
purpose,  of  determining  the  amount  of  any 
liability  alleged  to  have  been  incurred  by 
any  owner  in  respect  of  personal  injury 
and  to  stop  all  actions  pending  in  any 
other  Court  in  relation  to  the  same  sub- 
ject-matter, and  those  powers  are  given 
to  the  Court  of  Admiralty  by  the  Ad- 
miralty Court  Act,  1861.  If  this  power 
is  taken  away  by  the  Judicature  Act  the 
reason  is  because  the  exercise  of  the 
power  of  transfer  or  stay  will  effect  the 
same  object.  Here  a  limitation  suit  has 
been  instituted,  and  the  Admiralty  Divi- 
sion can  determine  the  amount  of  liability 
and  arrange  for  the  distribution  of  the 
amount  among  the  claimants.  It  is  there- 
fore just  such  a  case  as  is  contemplated, 
and  one  where  the  Court  of  Chanoery 
would  have  restrained.  The  Judge  at 
chambers  was  therefore  right  to  transfer. 

Cockbubn,  C.J. — I  think  that  this  ap- 
peal must  be  dismissed.  This  was  an 
application  not  to  stay  the  action  brought 
in  this  division  but  to  transfer  it  for  trial 
to  the  Admiralty  Division,  and  it  was  in 
the  discretion  of  the  Judge  at  chambers 
to  grant  or  refuse  such  application.  We 
find  that  the  Court  of  Chancery  and  sub- 
sequently the  Court  of  Admiralty  had 
power  up  to  the  passing  of  the  Judica- 
ture Acta  to  restrain  actions  in  other 
Courts  where  there  was  pending  in  their 
own  Court  a  suit  involving  the  determi- 
nation of  the  amount  for  which  a  ship- 
owner was  liable  in  respect  of  personal 
injuries,  and  that  power  could  before 
1875  have  been  exercised  in  a  case  like 
the  present  where  the  plaintiff  has  made 
a  claim  for  damages  in  the  limitation 
action  in  what  was  the  Admiralty  Court. 
That  being  so,  it  seems  in  accordance  with 
the  previous  practice  and  with  the  inten- 
tion of  the  Judicature  Acts,  that  separate 


actions  relating  to  the  same  subject- 
matter  should  not  be  allowed  to  proceed 
in  different  divisions  at  the  same  time, 
and  I  think  that  my  brother  Field  was 
right  in  transferring  this  action  to  the 
Admiralty  Division  where  the  enqnirj 
into  the  amount  of  the  plaintiff's  damages 
is  about  to  be  held  under  the  decree  in 
the  limitation  action. 

Field,  J. — I  retain  the  opinion  which 
I  formed  at  Chambers.  Before  the  Judi- 
cature Aot  the  Court  of  Admiralty  -would 
have  restrained  this  action,  and  would 
have  made  orders  for  distribution  of  the 
fund  in  Court  to  the  various  persons 
having  claims  for  damage.  By  section 
24,  sub-section  5,  of  the  Judicature  Act, 
1873,  the  power  to  stay  proceedings  is 
now  given  to  this  Court,  but  such  power 
would  not  be  exercised  unless  it  were 
just  to  do  so.  Here  it  seems  to  me  that 
an  order  to  transfer  this  action  to  the 
Admiralty  Division  would  be  just.  The 
money  is  there,  and  there  is  a  proper 
officer  to  whom  the  assessment  of  damage 
can  be  referred,  and  the  enquiry  can  be 
conveniently  held  before  him. 

Appeal  dismissed. 

This  case  came  before  the  Court  of 
Appeal  on  the  6th  of  May,  when  tto 
order  was  upheld  by  Brett,  L.J.,  Cotton, 
L.  J.,  and  Thesiger,  LJT.,  who  declined  to 
interfere  with  the  discretion  exercised  by 
the  Judge  at  Chambers  and  the  Divi- 
sional Court  in  ordering  the  transfer  oi 
the  action. 


Solicitor! — Ingledew  &  Ince,  agents  for  Inglede*, 
Ince  &  Vachell,  CardifF,  for  plaintiff;  Pritehard 
&  Sons,  agents  for  Bateson  &  Co.,  Liverpool, 
for  defendant. 
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[IN  THE  EXCHEQUER  DIVISION.] 
1880.       1  THE  ATTORNEY- GENERAL  V. 

March  8,  23.  J  dowling. 

Revenue — Succession  Duty — Mortgage  of 
Base  Fee— Re-Settlement. 

Conveyance  to  the  use  of  the  grantor  for 
life,  with  remainder  to  his  sons  successively 
in  tail  male,  remainder  to  his  daughters  in 
tail  general.  The  grantor  died,  leaving  two 
sons  Edward  (a  lunatic),  and  Reginald, 
and  one  daughter,  Frances.  Reginald 
conveyed,  subject  to  Edward's  estate,  to  the 
use  of  himself  in  fee,  and  then  mortgaged 
the  base  fee  so  created  to  a  bank  for 
124,0001.,  being  more  than  the  fee  simple 
value  of  the  property.  Subsequently  by 
arrangement  between  all  interested,  Regi- 
nald, Frances  and  the  husband,  whom  she 
had  in  the  meantime  married,  with  tfie 
consent  of  the  Lord  Chancellor  as  protector 
of  the  settlement,  conveyed  the  property  to 
trustees  in  fee,  subject  to  Edwards  estate 
tail,  discharged  of  the  mortgage  and  Regi- 
nald's equity  of  redemption,  upon  trust 
after  the  death  of  Edward  to  raise  37,0002. 
by  sale,  and  after  paying  off  the  mortgage 
to  convey  to  the  use  of  other  trustees,  in  trust 
for  Frances  for  life,  with  remainder  to  her 
husband for  life,  with  remainder  to  their  sons 
in  succession  in  tail  male,  with  remainders 
over.  Edward  died  without  issue.  Frances 
and  her  husband  died,  leaving  the  defend- 
ant, their  eldest  son : — Held,  that  the  de- 
fendant derived  his  succession  for  the  pur- 
poses of  succession  duty  from  his  mother, 
Frances,  and  not  from  his  uncle  Reginald. 

This  was  an  information  for  succession 
duty.  The  facts  were  contained  in  the 
information  and  answer,  the  Attorney- 
General  not  replying  but  moving  for 
judgment  on  admitted  facts. 

By  indentures  of  lease  and  release, 
dated  respectively  the  80th  of  September 
and  the  1st  of  October,  1800,  Edward 
Blewitt  conveyed  the  Llantarnam  Abbey 
property  to  trustees,  inter  alia,  to  the 
use  of  himself  for  life,  with  remainder 
to  his  sons  successively  in  tail  male,  with 
remainder  to  his  daughters  successively 
in  tail  general. 

Edward  Blewitt  died  on  the  1st  of 
March,  1832,  leaving  two  sons,  Edward 
Francis  Blewitt  and  Reginald  Blewitt, 


and  a  daughter,  Frances,  who  afterwards 
married  Richard  Brinsley  Dowling,  and 
by  him  was  the  mother  of  the  defendant. 
Edward  Francis  entered  into  possession, 
but  in  April,  1832,  was  found  a  lunatic 
by  inquisition. 

In  May,  1834,  by  indentures  of  lease 
and  release,  Reginald  Blewitt  conveyed 
the  property  to  a  trustee  in  fee,  subject 
to  the  estate  of  Edward  Francis  Blewitt, 
the  lunatic,  to  the  use  of  himself,  his 
heirs  and  assigns,  thus  creating  a  base 
fee  expectant  npon  the  estate  in  tail  male 
of  Edward  Francis  Blewett.  In  the  same 
year  Reginald  Blewitt  conveyed  his  base 
fee  to  the  Monmouthshire  Banking  Com- 
pany to  secure  124,0002.  due  from  him  to 
the  banking  company,  with  a  covenant  to 
convey  to  the  bank  the  fee  simple  in  the 
event  of  his  surviving  his  brother.  The 
sum  of  124,0002.  was  in  excess  of  the 
full  fee  simple  value  of  the  property. 

In  June,  1834,  Frances  Blewitt  married 
Richard  Brinsley  Dowling,  having,  in 
contemplation  of  the  marriage,  under- 
taken to  settle  any  real  property  which 
she  should  acquire  in  her  own  right 
during  the  marriage.  Reginald  Blewitt, 
for  the  purposes  of  the  case,  was  treated 
as  the  only  issue  of  the  marriage.  In 
1852,  the  Monmouthshire  Banking  Com- 
pany was  wound  up  and  official  managers 
appointed. 

By  a  writing  dated  the  1st  of  May, 
1855,  it  was  arranged  that  37,0002. 
should  be  further  secured  to  the  bank, 
and  that  the  bank  and  Reginald  Blewitt 
and  Frances  Dowling  should  resettle  the 
property  on  Frances  Dowling  and  her 
children. 

By  indenture  dated  the  29th  of  Feb- 
ruary, 1856,  Reginald  Blewitt,  Frances 
Dowling  and  her  husband,  and  the  official 
managers  of  the  bank,  conveyed,  with  the 
consent  of  Lord  Chancellor  Cranworth 
and  the  Lords  Justices,  the  property  to 
trustees  in  fee,  subject  to  the  estate  tail 
of  Edward  Francis  Blewitt,  discharged 
of  the  mortgage  of  the  bank  and  the 
equity  of  redemption  of  Reginald  Blewitt, 
upon  trust  on  the  termination  of  the 
estate  of  Edward  Francis  Blewitt,  to 
raise  37,0002.  by  sale  or  mortgage,  and 
to  stand  possessed  thereof  for  the  benefit 
of  the  bank,  and  subject  thereto  to  convey 


Digitized  by 


Google 


queen's  bench,  common  pleas  and  exchequer. 


[N.8. 


Attorney-General  v.  Dowling,  Excm. 

to  the  uses  of  the  indenture  next  men- 
tioned. By  that  indenture,  which  was 
dated  the  same  day,  it  was  declared  that 
the  trustees  should,  subject  as  aforesaid, 
stand  seised  of  the  property  to  the  use 
of  other  trustees  during  the  life  of  Frances 
Dowling,  in  trust  for  her  separate  use, 
with  remainder  to  the  use  of  her  husband 
for  life,  with  remainder  to  the  use  of  their 
sons  successively  in  tail  male,  with  re- 
mainder to  the 'daughters  in  tail  general. 

Edward  Francis  Blewitt  died  in  Feb- 
ruary, 1868,  without  issue.  The  37,0002. 
were  raised  by  the  trustees  and  paid  to 
the  official  managers  of  the  bank.  The 
father  of  the  defendant  died  in  1859,  and 
his  mother  in  1875,  and  thereupon  he 
entered  upon  the  property.  Reginald 
Blewitt  is  still  living. 

The  Solicitor-General  (Sir  Hardinge 
Oiffard)  and  W.  W.  Kartlake,  were  for  the 
Crown. — The  defendant  is  chargeable 
with  duty  at  the  rate  of  3  per  cent., 
Reginald  Blewitt,  his  uncle,  being  the 
predecessor.  He  was  settlor  in  the  in- 
strument under  which  the  defendant  is 
entitled.  No  doubt  Mrs.  Dowling  con- 
sented to  the  conveyance,  but  consent  is 
not  disposition.  The  question  has  been 
so  decided  in  The  Lord  Advocate  v.  Earl 
Glasgow  (1).  They  also  relied  on  Lord 
Braybrooke  v.  The  Attorney 'General  (2). 

Southgate  and  Jaeon  Smith,  for  the 
defendant. — Mrs.  Dowling  was  the  settlor 
in  every  real  sense.  It  was  she  who 
enabled  the  37,0002.  to  be  raised.  She, 
in  effect,  purchased  for  that  considera- 
tion the  ultimate  uses  in  fee  in  her  favour. 
They  relied  on  Fryer  v.  Morland  (3), 
The  Attorney-General  v.  Baker  (4),  and 
In  re  Jenkvruon  (5). 

The  Solicitor-General  in  reply. 

Cur.  adv.  vutt. 

The  following  judgments  were  de- 
livered (on  March  28)  by 

Kelly,  C.B.— I  am  of  opinion  that  the 
defendant  is  entitled  to  the  judgment  of 

(1)  12  Scottish  Law  Reports,  215. 

(2)  9  H.L.  Cas.  160 ;  31  Law  J.  Rep.  Exch.  177. 

(3)  45  Law  J.  Rep.  Chanc.  817;  Law  Rep.  3 
Ch.  D.  676. 

(4)  24  Beav.  64. 

(6)  4  Hurl.  &  N.  19. 


the  Court,  on  the  ground  that  he  claims 
under  his  mother,  Mrs.  Frances  Mary 
Ann  Dowling,  who  became  entitled  to 
the  Llantarnam  Abbey  estate,  not  under 
any  settlement  by  Reginald  Blewitt, 
or  any  other  person,  but  under  a  pur- 
chase from  the  managers  of  the  Mon- 
mouthshire Company,  who  had  pur- 
chased the  whole  estate  of  Reginald,  the 
purchase  having  been  effected  in  con- 
sideration of  the  sum  of  37,000Z.,  which, 
with  the  consent  of  Mrs.  Dowling,  was 
raised  upon  the  estate;  the  result  of 
which  was,  that  the  estate  in  reversion 
upon  the  determination  of  the  estate  tail 
of  the  lunatic,  by  his  death  without  issue, 
passed  to  Mrs.  Dowling,  charged  with 
the  sum  of  37,0002.,  which,  as  it  is  said, 
has  since  been  paid  by  her,  or  the  de- 
fendant, or,  if  not  paid,  which  must  be 
paid  by  the  defendant,  as  the  purchase 
money  of  the  conveyance  of  the  estate  to 
Mrs.  Dowling.  And  althongh  Reginald 
Blewitt  was  of  necessity  a  party  to  the 
deeds  under  whioh  this  conveyance  was 
effected,  he  had  no  interest  in  the  estate, 
and  could  not,  therefore,  settle  it  upon 
the  Dowlings,  or  any  other  person  or 
persons,  he  having  parted  with  his  in- 
terest to  the  Monmouthshire  Company, 
who  afterwards  conveyed  to  the  managers 
who  became  the  parties,  and  the  only 
parties,  conveying,  and  having  power  to 
convey,  the  estate  to  the  Dowlings,  and 
to  whom  the  purchase  money  of  37,0002. 
has  been  or  must  be  paid  by  the  Dow- 
lings, under  and  according  to  the  terms 
of  the  conveyance. 

To  prove  that  such  is  the  real  nature 
and  effect  of  the  deeds  of  the  29th  of 
February,  1856,  it  is  necessary  to  consider 
only  the  real  condition  of  the  several  parties 
to  those  deeds,  and  their  respective  inter- 
ests in  the  estate.  First,  Reginald  Blewitt, 
at  the  time  of  the  execution  of  the  deeds, 
had  ceased  to  possess  any  interest  what- 
soever in  the  estate.  He  had,  before, 
converted  it  into  a  base  fee,  but  he  had 
mortgaged  the  property  to  the  Monmouth- 
shire Company,  from  whom  it  had  passed 
to  the  managers,  for  124,0002. ;  and  if  the 
estate  had  been  dealt  with  immediately 
before  the  execution  of  the  deeds,  it  must 
have  been  sold,  and  upon  the  sale  the 
purchase-money  received  by  the  managers 
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of  the  Monmouthshire  Company,  unless 
it  had  produced  more  than  124,0002. 
But,  immediately  upon  the  execution  of 
the  deeds  of  the  29th  of  February,  1856, 
the  estate  passed,  subject  to  the  death 
without  issue  of  Francis,  the  lunatic,  and 
subject  to  the  charge  of  37,0002.,  and 
certain  expenses  incurred  in  raising  that 
sum,  for  life  to  Mrs.  Dowling,  with  re- 
mainder to  Richard  Brinsley  Dowling, 
the  present  defendant.  This  appears 
clearly  and  indubitably  from  the  provi- 
sions of  the  deed  (par.  24),  by  which  the 
several  parties  to  the  deed,  with  the  con- 
sent of  the  Lord  Chancellor  and  Lords 
Justices,  conveyed  the  estate  to  the  trus- 
tees and  their  heirs  in  fee  simple,  subject 
only  to  the  estate  tail  in  Edward  Francis 
Blewitt,  "but  freed  and  absolutely  dis- 
charged from  the  before  recited  securities 
of  the  Monmouthshire  Company,  and  from 
all  right  or  equity  of  redemption  of  Regi- 
nald James  Blewitt:"  in  trust  with  all 
convenient  speed  after  the  determination 
of  the  estate  of  the  lunatic,  by  sale  or 
mortgage  of  the  estate  to  raise  37,000/. 
and  a  further  sum  for  certain  expenses  to 
be  incurred ;  and  then  to  stand  possessed 
of  the  sum,  when  raised,  for  the  benefit 
of  the  managers  of  the  Monmouthshire 
Company,  ana  subject  thereto,  upon  trust 
to  convey,  settle  and  assure  the  same 
estate  upon  trust,  as  declared  by  the  other 
deed  (par.  25),  'that  is  to  say,  to  Mrs. 
Dowling  for  life,  to  her  separate  use,  with 
remainder  to  her  sons  in  tail  male,  and 
to  her  daughters  in  succession  in  tail 
general;  in  other  words,  to  Richard 
Brinsley  Dowling,  the  present  defendant. 

What,  then,  is  the  substance  of  this 
entire  transaction  P  The  Monmouthshire 
Bank,  and  afterwards  the  managers  who 
were  the  mortgagees  of  the  estate  for 
124,0002.,  compromised  their  claim,  upon 
the  estate  being  charged  for  their  benefit 
with  37,0002.  Reginald  had  ceased  to 
possess  any  interest  whatever  in  the  estate ; 
for,  first  it  was  mortgaged  to  the  bank 
for  124,0002.,  though  he  still  retained  the 
equity  of  redemption,  which  it  is  obvious, 
however,  was  valueless.  But  by  the  deeds 
he  expressly  parted  with  the  equity  of 
redemption,  and  with  all  other  interest 
that  he  had  possessed,  or  could  thereafter 
possess  in  the  estate,  in  consideration  of 
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the  bank,  and  afterwards  the  managers, 
releasing  him  in  effect  from  the  large  debt 
of  124,0002.,  and  compromising  it  for  a 
charge  upon  the  estate  of  37,0002.  He 
therefore  gave  up  all  that  he  ever  had 
possessed,  and  all  that  he  ever  could  pos- 
sess, by  the  execution  of  the  deeds.  The 
managers  gave  up  their  claim  to  124,0002., 
in  consideration  of  the  charge  upon  the 
estate  of  37,0002.,  to  which  they  would 
become,  as  they  have  since,  in  fact,  be- 
come entitled.  And  this  sum  of  37,0002., 
thus  charged  upon  the  estate,  and  so 
diminishing  its  value  by  that  amount,  has 
been  paid  or  must  be  paid  by  the  Dow- 
lings,  into  whose  possession  the  estate 
passed,  immediately  upon  the  death  of 
the  lunatic  without  issue.  On  the  other 
hand,  the  Bowlings,  whose  consent  to  and 
participation  in  the  arrangement  was 
made  the  condition  by  the  Lord  Chan- 
cellor of  his  authorising  and  giving  effect 
to  the  arrangement  at  all,  gave  up  their 
right  of  succession  under  the  entail,  upon 
the  deaths  of  the  lunatic  and  of  Reginald 
Blewitt  without  issue  and  withont  having 
barred  the  subsequent  entails ;  but  they 
also  agreed  to  take  the  estate,  if  they 
should  become  entitled  to  take  it  at  all, 
under  the  deeds  charged  with  the  debt  of 
37,0002.  and  upwards,  and  which,  as  al- 
ready observed,  the  defendant  has  paid 
or  is  liable  to  pay.  All  the  parties  were 
open  to  the  risk  of  the  lunatic  recovering 
from  his  insanity,  and  converting  his  es- 
tate tail  into  a  fee,  or  marrying  and  having 
issue;  and  to  the  risk,  likewise,  of  his 
surviving  one,  or  more,  or  all  of  them.  It 
was  therefore  manifestly  to  the  interest 
of  the  bank  and  managers  to  agree  to  the 
compromise,  and  execute  the  deeds,  in 
order  to  obtain  the  sum  of  37,0002.,  which, 
without  the  consent  of  the  other  parties, 
they  must  lose  altogether.  So,  it  was 
obviously  to  the  interest  of  Reginald 
Blewitt  that  he  should  agree  to  the  com- 
promise, iu  order  to  be  free  from  a  debt 
of  124,0002.,  which  he  had  not  the  chance 
of  being  ever  able  to  pay.  And  with 
respect  to  the  Dowlings,  without  whose 
consent  the  Lord  Chancellor  never  would 
have  sanctioned  the  compromise  at  all, 
they  were  content  to  sacrifice  upwards  of 
37,0002. ;  and  take  the  estate  subject  to  a 
charge  to  that  amount,  which,  sooner  or 
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later,  they  must  pay  in  order  to  obtain 
the  estate,  as  they  did  obtain  it,  upon  the 
death  of  the  lunatic.  And  this  compro- 
mise, as  it  affected  all  the  parties  to  it, 
was  expressly  sanctioned  and  approved  by 
the  Lord  Chancellor.  It  is  clear,  there- 
fore, that  the  effect  of  this  compromise 
was  not  a  settlement  by  Reginald  upon  the 
Dowlfngs,  but  a  purchase  by  the  Dowlings, 
not  of  Reginald  but  of  the  bank  or  of  the 
managers,  for  upwards  of  37,0002.  Being, 
then,  a  purchase,  and  not  a  purchase  of 
the  alleged  settlor,  but  of  his  vendees, 
the  managers  of  the  bank,  by  the  Dow- 
lings, who  have  paid  the  price  of  upwards 
of  37,0001.,  or  become  liable  to  pay  it,  it 
is  not  a  settlement  at  all  but  a  purchase 
for  a  valuable  consideration.  And  it 
comes  directly  within  the  authority  of  the 
case  of  Fryer  v.  Morland  (3).  The  mar- 
ginal note  is  this: — "A  conveyance  or 
assignment  by  way  of  bond  fide  sale  does 
not  create  a  succession  within  the  mean- 
ing of  the  Succession  Duty  Act,  16  &  17 
Vict.  c.  51.  Where  the  purchaser  of  a 
reversionary  life  interest  m  settled  pro- 
perty had  contracted  to  sell  it  to  D.,  the 
tenant  for  life  in  possession,  in  considera- 
tion of  a  sum  of  money  paid  down  and  a 
further  sum  payable  on  the  death  of  D., 
secured  by  a  charge  on  the  reversion — 
Held,  that  there  was  no  succession  created 
within  the  meaning  of  section  2  of  the 
Act,  and  that  no  duty  would  be  payable 
on  the  death  of  D.  in  respect  of  the  said 
charge." 

Upon  these  grounds  I  am  of  opinion 
that  the  defendant  does  not  take  this 
estate  under  a  settlement  by  Reginald 
Blewitt  as  a  predecessor  or  otherwise,  but 
that  he  takes  it  in  succession  to  his 
mother,  Mrs.  Dowling,  who  took  the  estate 
by  purchase  for  a  valuable  consideration 
and  not  of  Reginald  Blewitt  at  all,  but  of 
the  managers  of  the  bank. 

Hawkins,  J. — The  question  in  this  case 
is,  whether  the  defendant  became  pos- 
sessed of  the  Llantarnam  Abbey  property 
on  a  succession  derived  from  his  uncle 
Reginald  Blewitt,  or  on  a  succession  de- 
rived from  his  mother  Frances  Dowling. 
In  the  former  event  he  is  liable  to  the 
succession  duty  of  three  per  cent,  claimed 
by  the  Crown.  In  tbe  latter  to  one  per 
cent,  only — which  sum  he  is  willing  to  pay. 


By  the  Succession  Duty  Act  (16  &  17 
Vict.  c.  51),  8.  2,  it  is  provided  that 
every  "  disposition  "  of  property  by  rea- 
son whereof  any  person  has  or  shall  be- 
come beneficially  entitled  to  any  property 
upon  the  death  of  any  person  shall  be 
deemed  to  confer  on  tne  person  entitled 
by  reason  of  such  disposition  "  a  succes- 
sion." Did  the  defendant  then  succeed 
to  the  property  upon  a  "  disposition  "  of 
his  uncle  or  of  his  mother  ? 

The  material  facts  are  by  no  means 
complicated,  and  for  the  purposes  of  the 
present  case  it  will  be  sufficient  to  com- 
mence with  a  settlement  of  the  property 
by  Edward  Blewitt,  the  defendants 
grandfather,  in  the  year  1800. 

By  indentures  of  lease  and  release  dated 
respectively  the  30th  of  September,  and 
the  1st  of  October,  1800,  Edward  Blewitt 
conveyed  the  Llantarnam  Abbey  pro- 
perty to  trustees,  inter  alia,  to  the  nse 
of  himself  Edward  Blewitt  for  life,  with 
remainder  to  his  first  and  other  sons  in 
tail  male,  with  remainder  to  his  daughters 
in  tail  general.  Edward  Blewitt  died  in 
1832,  leaving  two  sons,  Edward  Francis 
Blewitt  (a  lunatic),  and  Reginald  Blewitt, 
and  a  daughter  Frances,  who  afterwards 
became  the  wife  of  Richard  Brinsley 
Dowling,  and  by  him  the  mother  of  the 
defendant.  On  the  death  of  Edward 
Blewitt,  Edward  Francis,  his  lunatic  son, 
became  possessed  of  the  property  as 
tenant  for  life  in  tale  male.  In  May 
1834,  by  indentures  of  lease  and  release, 
Reginald  Blewitt  conveyed  the  property 
to  a  trustee  in  fee,  to  hold  the  same  (sub- 
ject inter  alia,  to  the  life  estate  of  Edward 
Francis  Blewitt,  the  lunatio),  to  the  nse 
of  himself  the  said  Reginald  Blewitt,  his 
heirs  and  assigns,  thus  creating  in  himself 
a  base  fee  in  remainder  expectant  upon 
the  estate  in  tail  male  of  his  lunatic  elder 
brother. 

After  May,  1834,  Reginald  Blewitt 
mortgaged  his  base  fee  to  the  Monmouth, 
shire  and  Glamorganshire  Banking  Com- 
pany (called  hereafter  "  the  bank  "),  for 
124.000Z.,  with  a  covenant,  in  the  event 
of  his  future  ability  so  to  do,  to  convey 
to  them  also  by  way  of  mortgage  the 
absolute  fee  simple.  The  sum  for  which 
the  property  was  so  mortgaged  was  in 
excess  of  its  full  fee  simple  value,  so  that 
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Reginald  Blewitt's  equity  of  redemption 
was  valueless.  In  1852  the  bank  was 
wound  up  and  official  managers  ap- 
pointed whom  I  will  still  call "  the  bank." 
In  June,  1834,  Frances  Blewitt  married 
Richard  Brinsley  Dowling,  having  im- 
mediately before  and  in  contemplation  of 
such  marriage  covenanted  with  trustees 
to  settle  any  real  estate  which  she  in  her 
own  right  should  during  the  continuance 
of  her  marriage  acquire,  to  her  own  use 
during  her  life,  with  remainder  to  her 
intended  husband  during  his  life,  with 
remainder  to  the  first  and  other  sons  of 
that  marriage  in  tail  male.  Reginald 
Blewitt  Dowling,  the  defendant,  may 
(for  the  purposes  of  this  case),  be  treated 
as  the  only  issue  of  that  marriage. 

Before  referring  to  the  subsequent  ar- 
rangements and  dispositions  of  the  pro- 
perty in  1855  and  1856,  it  will  be  con- 
venient shortly  to  consider  the  position 
of  all  parties  immediately  before  such 
arrangements  and  dispositions  were  made. 
The  lunatic  Edward  Francis  Blewitt 
was  in  possession  as  tenant  in  tail 
male.  Reginald  Blewitt  was  next  in 
succession,  but  he  had  so  mortgaged  his 
estate  in  remainder  that  he  had  no  longer 
any  beneficial  interest  in  it,  and  was 
moreover  incumbered  with  a  personal 
liability  for  124,0O0Z.  "The  bank  "had 
advanced  that  sum  upon  the  security  of 
Reginald's  interest.  If  he  died  in  the 
lifetime  of  the  lunatic  without  acquiring 
a  fee  simple  absolute  that  security  would 
vanish.  Frances  Dowling  (defendant's 
mother)  and  her  issue  were  under  the 
settlement  of  1800  next  in  succession  to 
her  brother  Reginald  Blewitt,  but  their 
possession  of  the  property  was  contingent 
upon  the  deaths  of  Edward  Francis  (the 
lunatic)  and  Reginald  without  male  issue, 
and  upon  the  non-barring  of  the  estate 
by  Reginald.  If  once  Reginald  acquired 
an  estate  in  fee  simple  absolute,  all  the 
hope  of  Frances  Dowling  would  be  at  an 
end,  for  the  bank  mortgage  would  absorb 
everything. 

In  this  state  of  uncertainty  all  parties, 
save  the  lunatic  whose  life  estate  was 
unaffected,  were  naturally  anxious  for 
some  arrangement  by  which  each 
might  acquire  and  secure  to  him  or  her- 
self some  certain  definite  advantage. 
Vol.  49.— Q.B.,  CP.  &  Exch. 


First,  Reginald  to  relieve  himself  from  a 
load  of  personal  debt ;  secondly,  the  bank 
to  obtain  certain  payment  of  a  portion 
of  that  which  was  owing  to  them  in  lieu 
of  the  very  uncertain  security  they  held 
for  the  whole  of  it ;  thirdly,  Mrs.  Dowling 
to  obtain  certain  and  immediate  posses- 
sion (subject  to  the  life  estate  only  of  the 
lunatic)  of  a  property  which  possibly,  in 
the  then  existing  circumstances,  might 
never  become  hers  at  all,  though  if  it  did 
it  would  no  doubt  come  to  her  free  from 
the  incumbrances  which  Reginald  had 
endeavoured  to  heap  upon  it.  To  acquire 
and  secure  this  certainty  Mrs.  Dowling 
was  willing  to  allow  the  fee  simple  of 
the  property  to  be  absolutely  charged 
with  a  sum  of  87,000Z.  to  be  paid  to  the 
bank.  The  bank  were  willing  to  accept 
that  sum  in  satisfaction  of  their  claim, 
and  Reginald  was  willing  to  make  a 
legal  conveyance  of  his  valueless  equity 
of  redemption. 

By  a  document  in  writing  dated  the 
1st  of  May,  1855,  to  which  the  bank, 
Reginald  Blewitt,  and  Mr.  and  Mrs. 
Dowling  were  parties,  an  arrangement, 
in  substance  such  as  that  I  have  referred 
to,  was  made,  but  it  needed  the  consent 
of  the  Lord  Chancellor,  who  was  pro- 
tector of  the  existing  settlement  of  1800 
(the  tenant  for  life  being  a  lunatic)  be- 
fore it  could  be  carried  into  execution. 
His  Lordship  thought  the  proposed 
arrangement  reasonable,  and  gave  his 
assent  to  it  accordingly.  The  arrange- 
ment so  approved  was  carried  out  by 
two  deeds,  each  bearing  date  the  29th  of 
February,  1856.  Upon  the  true  effect 
and  construction  of  these  deeds  the 
question  before  us  depends. 

By  the  first  of  them  Reginald  Blewitt, 
Mr.  and  Mrs.  Dowling,  with  such  con- 
sent as  aforesaid,  and  the  bank,  conveyed 
the  Llantarnam  Abbey  property  to  trus- 
tees for  an  estate  in  fee  simple  absolute, 
subject  to  the  estate  in  tail  male  of  the 
lunatic,  discharged  of  the  mortgages  of 
the  bank  and  the  equity  of  redemption 
of  Reginald  Blewitt,  upon  trust  imme- 
diately after  the  determination  of  the 
estate  of  the  lunatic  by  sale  or  mortgage 
of  the  property  to  raise  37,0002.,  and  to 
stand  possessed  thereof  for  the  benefit  of 
the  bank  and  subject  thereto,  to  convey 
4L 
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the  estate  to  the  uses  and  upon  the 
trusts  declared  by  the  indenture  next 
mentioned. 

By  the  second  of  such  indentures  of 
the  29th  of  February,  1856,  it  was  de- 
clared that  the  trustees  named  in  the 
first  indenture  should  (subject  as  in  that 
indenture  mentioned)  stand  seised  of  the 
said  Llantarnam  Abbey  property  to  the 
use  of  other  trustees  (named  therein) 
during  the  life  of  Mrs.  Dowling  upon 
trust  for  her  separate  use,  with  remainder 
to  the  use  of  her  husband  for  life,  with 
remainder  to  the  use  of  the  first  and 
every  other  son  of  the  said  Frances  and 
Richard  Dowling  in  tail  male,  Ac.  The 
lunatic  Edward  Francis  Blewitt  died 
in  February,  1868,  without  issue.  The 
father  of  the  defendant  died  in  1859  and 
his  mother  in  1875,  and  thereupon  he 
entered  into  possession  of  the  property. 
Reginald  Blewitt  is  still  living. 

Under  these  circumstances  it  is  that 
the  question  arises  whether  the  defend- 
ant succeeded  to  the  property  upon  the 
disposition  of  Reginald  Blewitt,  or  of 
Mrs.  Dowling  his  mother.  After  care- 
fully considering  the  matter,  and  not 
without  hesitation,  1  have  arrived  at  the 
conclusion  that  the  defendant  derived  his 
succession  from  his  mother,  Mrs.  Dow- 
ling, and  not  from  his  uncle  Reginald. 

It  was  contended  for  the  Crown  that 
the  arrangement  of  1856  ought  to  be 
treated  as  a  disentailing  and  re-Rettle- 
ment  of  the  property  by  Reginald.  It 
was  argued,  moreover,  that  the  consent 
of  Mrs.  Dowling,  without  which  the  Lord 
Chancellor  would,  as  protector  of  the 
settlement,  have  refused  his  assent,  was 
an  immaterial  circumstance,  for  that  it 
in  no  way  operated  nor  could  operate  as 
a  disposition  of  the  property  by  Mrs. 
Dowling,  but  that  the  re-settlement  of 
the  property  emanated  from  Reginald, 
in  whom  alone  was  vested  (s  abject  to 
the  life  estate  of  the  lunatic,  the  mort- 
gages to  the  bank,  and  the  consent  of 
the  Lord  Chancellor)  the  power  to  make 
such  new  disposition.  And  this  is  true 
enough.  In  Lord  Braybrooke's  Case  (2) 
Lord  Campbell,  L.C.,  said — "It  cannot 
be  argued  that  a  person  whose  consent 
is  necessary  to  a  disposition  of  pro- 
perty makes  that  disposition."    And  tho 


language  of  the  consent,  as  set  forth  in 
the  22nd  paragraph  of  the  information, 
is  sufficient  to  shew  that  in  form  toe 
disentailment  and  conveyance  to  new 
uses  of  the  property  could  only  proceed 
from  Reginald  Blewitt.  He  was  an 
essential  party  to  the  conveyance  to  the 
new  uses,  so  also  was  the  bank  to  -the 
extent  of  the  interest  it  had  acquired 
from  him.  Mrs.  Dowling,  however,  was 
no  necessary  party  to  that  conveyance ; 
her  consent,  it  is  true,  was  required  by 
the  Lord  Chancellor  before  he  would 
sanction  the  barring  of  the  entail,  bat 
that  consent  had  no  legal  operation. 

In  form,  therefore,  the  conveyance  to 
the  new  uses  was  a  disposition  by  Reginald 
Blewitt  and  the  bank.  We  have  not, 
however,  to  deal  with  the  mere  form,  but 
the  substance  and  true  nature  of  the 
transaction.  This  brings  me  to  consider 
what  I  deem,  apart  from  technical 
language,  to  be  the  substantial  question 
in  this  case,  namely,  whether  the  estate 
which  the  defendant  took  upon  the  death 
of  his  mother  was  in  substance  and 
reality  purchased  by  her  for  good  con- 
sideration, or  whether,  to  adopt  the 
language  of  the  Master  of  the  Rolls  in 
Fryer  v.  Morland  (3),  he  succeeded  to  it 
by  gratuitous  title  under  a  disposition 
made  by  his  uncle  Reginald.  I  think 
the  true  answer  is,  that  the  property  was 
purchased  by  Mrs.  Dowling  for  good 
consideration,  such  purchase  being  car- 
ried out  by  the  deeds* of  1856.  The  ex- 
pression of  this  opinion  naturally  gi?es 
rise  to  two  inquiries : — 

First.  What  were  the  subject-matters 
of  the  purchase  ?  Secondly.  What  was 
the  consideration  given  for  it  by  Mrs. 
Dowling  ? 

To  the  first  my  answer  is,  the  estate 
of  Reginald  Blewitt,  the  interest  of 
the  bank  as  mortgagees,  the  release  of 
Reginald  Blewitt  from  an  overwhelming 
personal  debt,  and  the  certain  possession 
of  an  estate  which,  but  for  the  arrange- 
ment, probably  would  never  have  come 
to  her  at  all,  for  her  possession  depended 
on  many  contingencies  which  I  have 
pointed  out. 

To  the  second  inquiry  my  reply  ia, 
that  Mrs.  Dowling,  who,  if  the  propert/ 
had  ever  come  to  her  as  one  of  those 
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entitled  in  remainder  under  the  settle- 
ment of  1800,  would  have  been  entitled 
to  it  as  a  gratuitous  succession  free  from 
all  incumbrances  created  by  Reginald, 
and  might  have  altogether  ignored  the 
claim  of  the  bank,  was  content  to  forego 
her  right  in  that  respect,  and  consented 
to  saddle  the  estate,  or  allow  it  to  be 
saddled,  with  an  absolute  charge  of 
87,0001.  as  the  consideration  for  the  cer- 
tain acquirement  by  her  of  those  valuable 
b object- matters  of  the  purchase  to  which 
I  have  just  adverted,  and  this  consent  it 
was  whioh  induced  the  Lord  Chancellor 
to  sanction  and  approve  of  the  deeds 
under  which  the  defendant  has  now 
succeeded  to  the  property.  To  put  it 
shortly,  in  substance  she  agreed  to 
purchase  the  estate  of  her  brother 
Reginald,  his  equity  of  redemption,  the 
interests  of  the  bank,  her  brother's 
freedom  from  debt,  and  (subject  to  the 
lunatic's  life  estate)  the  immediate  and 
certain  possession  of  the  property;  and 
as  a  consideration  she  agreed  to  forego 
any  contingent  right  she  might  have  to 
possess  the  property  free  from  incum- 
brances, and  consented  that  it  should  be 
absolutely  charged  in  fee  with  a  sum  of 
37,0001  This  consent,  it  must  be  ob- 
served, might  very  well  be  a  valuable 
consideration  for  a  contract  of  purchase, 
though  of  no  operation  whatever  as  an 
actual  disposition  of  the  property. 

I  think  this  case  falls  directly  within 
the  principle  upon  which  the  ^faster  of 
the  Bolls  acted  in  the  case  of  Fryer  v. 
Morland  (5),  upon  which  the  defendant 
relied  in  the  argument  before  us.  In 
substance  the  transaction  amounted  to  a 
purchase  by  Mrs.  Dowling  and  an  aliena- 
tion by  Reginald  Blewitt  of  the  fee 
simple  (subject  to  the  estate  of  the 
lunatic)  for  valuable  consideration,  and 
the  conveyance  to  the  uses  mentioned  in 
the  deed  of  the  29th  of  February,  1856, 
must  be  looked  at  as  though,  she  having 
purchased  the  fee  simple,  had  directed  it 
to  be  conveyed  at  once  and  direct  by  the 
vendor  to  the  uses  declared,  instead  of 
going  through  the  form  of  first  taking 
a  conveyance  to  herself  and  then  settling 

(5)  45  Law  J.  Rep.  Obanc.  at  p.  818 ;  Law  Rep. 
8  Cli.  D.  at  p.  681. 
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it  as  it  was  settled  by  the  deed  of  the 
29th  of  February,  1856. 

For  these  reasons  I  am  of  opinion  that 
the  defendant  took  upon  a  succession 
from  his  mother,  Mrs.  Dowling,  and  not 
from  his  uncle  Reginald,  and  that  he  is 
entitled  to  our  judgment. 

Judgment  for  the  defendant. 

Solicitors- Solicitor  of  Inland  Revenue,  for  the 
Crown ;  R.  S.  Taylor,  Son  &  Humbert,  for  de- 
fendant. 

[IN  THE  COURT  OF  APPEAL]  'jc^.j 
(Appeal  from  the  Queen's  Bench  Division.)  /?.. 


JONES  V.  THK  MONTE  VIDBO  OAS ' 
COMPANY.* 


1880.  "I 
April  21.  } 
May  12.  J 

Practice  —  Discovery  of  Documents  — 
Sufficiency  of  Affidavit  in  Answer — Further 
Affidavit  in  Reply — Rules  of  Oourt,  Order 
XXXI.  rule  12. 

When  an  affidavit  of  documents  has  been 
made  in  answer  to  an  order  for  discovery, 
no  affidavit  will  he  allowed  in  reply,  unless 
it  appear  from  the  first  mentioned  affidavit 
itself,  or  from  admissions  on  the  pleadings 
of  the  party  making  it,  or  from  documents 
mentioned  therein,  that  it  is  not  a  sufficient 
compliance  with  the  order. 

So  held  by  the  Court  of  Appeal,  reversing 
the  judgment  of  the  Queen's  Bench  Division. 

Appeal  from  the  Queen's  Bench  Divi- 
sion. 

Action  for  wrongful  dismissal. 

Defence  that  the  dismissal  was  justified 
under  the  terms  of  engagement,  on  the 
ground  of  disobedience  and  failure  to 
make  certain  reports  as  required. 

The  plaintiff"  obtained  an  order  for  dis- 
covery under  Order  XXXI.  rule  12  (1). 

*  Coram  Brett,  L.J. ;  Cotton,  LJ. ;  andThesiger, 
L.J. 

(1)  Rules  of  Court,  Order  XXXI.  rule  12:— 
"Any  party  may,  without  filing  any  affidavit, 
apply  to  a  Judge  for  an  order  directing  any  other 
party  to  the  action  to  make  discovery  on  oath  of 
the  documents  which  are  or  have  been  in  his 
possession  or  power,  relating  to  any  matter  in 
question  in  the  action. 

"  13.  The  affidavit  to  be  made  by  a  party 
against  whom  such  order  as  is  mentioned  in  the 
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The  defendants  by  their  secretary  made 
an  affidavit  setting  ont  the  documents  in 
their  possession  or  control. 

The  plaintiff  took  ont  a  summons  for 
a  further  and  better  affidavit,  and  in 
support  of  this  application  he  made  an 
affidavit  in  which  he  specified  certain 
documents  which  the  defendants  had  not 
disclosed,  but  which  the  plaintiff  knew 
had  been  in  their  possession  or  control, 
and  which  he  believed  still  to  be  so. 

An  order  was  thereupon  made  upon 
the  defendants  for  further  discovery. 

The  defendants  then  made  an  affidavit, 
in  which  they  stated  that  no  documents 
referred  to  by  the  plaintiff,  and  not 
already  referred  to  by  them,  were  in  any 
manner  relevant  to  the  plaintiffs  dis- 
missal. 

The  plaintiff  thereupon  applied  for  and 
obtained,  an  order  for  further  discovery ; 
the  defendants  appealed,  and  the  Judge 
at  chambers  adjourned  the  case  in  order 
to  give  the  plaintiff  an  opportunity  of 
making  a  further  affidavit.  The  plaintiff 
accordingly  made  an  affidavit  specifying 
the  documents  to  which  he  referred,  and 
shewing  in  detail  how  they  were  relevant 
to  his  cause  of  action.  The  Judge  affirmed 
the  order  of  the  Master  for  further  dis- 
covery. The  defendants  appealed,  and 
the  Queen's  Bench  Division  affirmed  the 
order  of  the  Judge. 

The  defendants  appealed. 

8.  Will  (Farwell  with  him),  for  the 
appellants. — It  is  contended  that  the 
further  affidavit  by  the  plaintiff  is  not 
admissible,  and  that  the  defendants' 
affidavit  is  conclusive. 

[Brett,  L.J, — It  would  seem  that  the 
second  affidavit  by  the  plaintiff  should 
not  be  admitted.] 

The  rule  will  be  found  in  Morgan's 
Chancery  Acts  and  Orders  (5th  ed.),  p. 
522 ;  and  it  is  clear  that  the  practice  of 
the  Courts  of  Chancery  has  been  to 
accept  an  affidavit  as  conclusive,  unless 
there  is  an  admission  by  the  party  making 

last  preceding  rule  has  been  made,  shall  specify 
which,  if  any,  of  the  documents  therein  mentioned 
he  objects  to  produce,  and  it  may  be  in  the  Form 
No.  9  in  Appendix  (B)  hereto,  with  such  varia- 
tions as  circumstances  may  require." 


it  which  throws  discredit  on  it — The 
Welsh  Steam  Collieries  Company  v.  Qaskell 
(2)  and  Bustros  v.  White  (3). 

An  affidavit  in  answer  to  an  application 
for  discovery  must  be  construed  strictly, 
and  the  reason  is  that  it  cannot  be  con- 
tradicted, nor  can  the  party  making 
it  be  cross-examined  on  it — Gardner  v. 
Irwin  (4). 

[Cotton,  L.J. — That  was  so,  and  no 
further  affidavit  could  be  ordered  unless 
on  the  affidavit  or  pleadings  of  the  party 
from  whom  discovery  was  sought,  there 
was  something  which  amounted  to  an 
admission  that  he  had  further  docu- 
ments.] 

He  was  stopped  by  the  Court. 

Archibald,  lor  the  plaintiff. — The  prac- 
tice as  laid  down  in  the  Chancery  autho- 
rities is  certainly  not  favourable  to  the 
contention  of  the  plaintiff;  but  it  is  sub- 
mitted that  that  practice  is  not  con- 
clusive; that  there  has  been  a  wider 
construction  given  to  the  rule,  and  a 
more  liberal  practice  in  other  Courts; 
and  that  the  oath  of  the  defendant  should 
not  be  held  to  be  conclusive,  especially 
when,  as  here,  the  plaintiff  is  able  de- 
finitely to  specify  certain  documents 
which  the  defendants  acknowledge  to  be 
in  their  possession.  In  such  a  case  the 
plaintiff  is  entitled  to  have  the  oppor- 
tunity of  judging  for  himself  whether  the 
documents  are  relevant,  for  the  claim  of 
the  defendants  is  not  a  claim  of  privilege; 
it  is  merely  an  assertion  of  a  right  to  de- 
cide for  themselves  whether  these  docu- 
ments are  relevant.  The  further  affidavit 
was  used  before  the  Judge  at  chambers. 

[Brett,  L.J. — You  must  treat  the  case 
here  as  though  that  affidavit  did  not 
exist.  You  must  shew  that,  apart  from 
that  affidavit — and  indeed  it  must  be 
upon  the  pleadings  or  affidavits  of  the 
defendants — there  is  an  admission  that 
they  have  the  documents  of  which  you 
seek  discovery.] 

It  is  not  contended  that  this  is  possible, 
although  one  paragraph  of  the  defend- 

(2)  36  Law  Times  Rep.  352. 

(3)  45  Law  J.  Hep.  Q.B.  612 ;  Law  Rep.  1  Q.B.D. 
423. 

(4)  48  Law  J.  Rep.  Exch.  223;  Law  Bep.  4 
Ex.  D.  49;  Daniel?*  Chancery  Practice,  5th  ed„ 
p.  1,680. 
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ants'  affidavit  does  refer  to  reports  which 
it  is  submitted  most  be  reports  as  to  the 
same  matters  as  those  to  which  the  docu- 
ments now  said  to  be  irrelevant  must 
relate.  The  authorities  on  the  practice 
seem  to  be  all  collected  in  Morgan's 
Ohaneery  Acts,  p.  522. 

Our.  adv.  vult. 

The  following  judgments  were  (on  the 
12th  of  May)  delivered  by 

Bbktt,  L.J. — In  this  case,  on  an  order 
made  by  a  Judge,  a  party  to  an  action 
made  an  affidavit  of  documents,  and  on 
that  more  than  one  summons  was  taken 
out  and  more  than  one  order  has  been 
made.  Again,  on  a  contentious  affidavit 
being  made  by  the  appellant,  a  further 
order  was  made  for  a  further  affidavit  of 
documents,  and  the  question  before  us  is 
whether  that  order  was  properly  made. 

Now  this  matter  as  to  affidavits  of 
documents  depends,  since  the  Judicature 
Act,  upon  the  construction  of  the  Rules 
of  Court,  and  in  particular  upon  rule  12 
of  Order  XXXI.  (1) ;  it  no  longer  de- 
pends on  the  Common  Law  Procedure 
Act,  or  on  any  orders  which  may  have 
been  made  and  obtained  in  the  Court  of 
Chancery,  or  on  the  traditional  practice 
of  the  Courts  of  Equity  or  Common  Law. 
The  whole  matter  is  governed  by  the 
rules  of  Court,  and  I  adhere  to  what  was 
said  by  Baggallay,  L.J.,  and  myself  in 
The  Welsh  Steam  Collieries  Oompany  v. 
GaskeU  (2). 

These  Rales  of  Court  were  drawn  by 
Judges  and  afterwards  adopted  by  Par- 
liament, so  that  they  have  the  force  of  a 
statute.  They  were  on  this  point  drawn 
with  especial  reference  to  the  11th  sub- 
section of  section  25  of  the  Judicature 
Act  of  1873,  for  the  purpose  of  carrying 
out  the  substantial  object  of  the  legisla- 
tion of  the  Judicature  Acts,  the  object  of 
which  was  that  the  same  rules  of  prac- 
tice should  obtain  in  every  division  of 
the  High  Court.  On  this  point,  there- 
fore, according  to  the  true  interpretation 
of  the  Judicature  Act,  it  was  intended 
that  the  practice  of  the  Courts  of  Equity 
should  prevail  and  be  followed. 

We  never  doubted  what  the  result  of 
the  appeal  in  this  case  must  be,  but  we 
desired,  if  we  might  be  so  permitted,  to 
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come  to  some  final  conclusion  on  this 
point,  and  to  express  a  definite  rule  of 
practice  which  should  have  the  general 
concurrence  of  the  Judges  of  this  Court. 
We  desired  to  make  that  rule  as  elastic 
as  the  fundamental  proposition  would 
allow.  We  consulted,  therefore,  the  other 
Judges  of  the  Court  of  Appeal  who  are 
accustomed  to  act  in  interlocutory  matters, 
to  see  if  we  could  agree  on  a  rule  of 
practice,  and  I  proceed  to  state  what  we 
oonsider  to  be  the  rule  on  the  point. 

The  right  to  discovery  is  by  order  that 
the  opposite  party  should  make  an  affi- 
davit of  documents.  If,  when  such  an 
affidavit  has  been  made,  it  can  be  shewn 
from  anything  which  appears  on  the  face 
of  the  affidavit,  or  from  admissions  on 
the  pleadings  of  the  party  making  the 
affidavit,  or  from  documents  mentioned 
therein,  that  the  affidavit  is  not  a  suffi- 
cient answer  to  the  order  for  discovery, 
and  if  the  Judge  is  satisfied  as  to  that,  he 
would  make  a  further  order  for  a  further 
affidavit ;  but  if  the  Judge  is  not  so  satis- 
fied, and  satisfied  on  those  grounds  only 
to  which  I  have  referred,  then  no  right 
to  a  further  order  can  be  established  by 
any  further  affidavit  which  the  party  ap- 
plying for  discovery  may  make — that  is, 
on  a  contentious  affidavit  by  the  aggrieved 
party.  That  was  the  practice  in  the 
Court  of  Chancery,  and  that  is  the  rule 
in  the  High  Court  now. 

It  did  seem,  however,  that  a  party 
might  be  defeated  by  a  wrongful  reti- 
cence or  refusal  of  the  party  ordered  to 
give  discovery,  and  we  were,  therefore, 
anxious  to  render  the  rule  as  elastic  as 
possible;  but  the  contention  of  the  re- 
spondent cannot  prevail,  for  that  never 
was  the  practice  in  the  Court  of  Chancery, 
and  cannot  be  the  practice  of  the  High 
Court  now. 

We  are,  however,  satisfied  that  a  party 
who  feels  that  he  is  aggrieved  is  not 
without  a  remedy ;  he  can  interrogate  the 
party  who  makes  the  affidavit,  and  so  he 
can  get  the  information  which  he  seeks. 
If  he  is  in  time  he  can  do  that  without 
any  order ;  if  he  is  out  of  time  he  can 
then  do  so  by  an  order  made  on  summons. 
It  is  obvious  that  we  should  in  this  case 
infringe  upon  the  rule  if  we  allowed  this 
order  for  a  further  affidavit  to  stand  un- 
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cancelled,  and  it  must,  therefore,  be  can- 
celled,  and  this  appeal  must  be  allowed. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 
The  old  Chancery  practice  was  that  a 
party  who  applied  for  and  got  an  order 
for  discovery  conld  not  contradict  or 
cross-examine  upon  the  affidavit ;  he  had 
to  take  it  for  better  or  worse,  subject  to 
the  rale  which  has  just  been  stated  by 
Brett,  L.J. 

There  is  reason  in  the  role,  for  if  it  did 
not  exist  there  would  be  a  contest  on 
affidavits,  and  interlocutory  expenses 
would  be  greatly  increased.  The  question 
is  whether  the  affidavit  is  technically 
sufficient — that  is,  whether  it  does  or 
does  not  shew  anything  on  the  face  of  it 
whioh  discloses  that  the  party  making 
discovery  is  not  disclosing  the  whole 
truth.  The  old  practice  of  the  Court  of 
Chancery  is  now  the  practice  of  the  High 
Court,  and  should  be  generally  adopted. 

Thksigbr,  L.J. — I  agree  both  with  the 
decision  in  this  case  and  the  rule  that  has 
been  laid  down. 

I  confess  to  having  entertained  some 
apprehension  as  to  what  might  be  the 
effect  of  a  hard  and  fast  rule.  It  is,  how- 
ever, so  desirable  to  reduce  the  expenses 
of  interlocutory  applications  that  I  think 
it  is  only  reasonable  that  the  old  rule  of 
Chancery  practice  should  prevail.  It  was 
not  absolutely  necessary  to  adopt  that 
rule,  although  rule  12  of  Order  XXXI.  is 
founded  on  the  old  Chancery  practice; 
but  it  appears  to  have  been  a  reasonable 
rule,  and  one  which  is  for  the  interest  of 
the  parties  to  the  suit.  There  is,  I  think, 
sufficient  security  against  improper  affi- 
davits of  discovery :  first,  by  the  use  of 
interrogatories;  and  secondly,  by  the 
power  given  to  the  Judges  over  costs.  I 
may  add  that  I  am  of  opinion  that,  now 
this  rule  is  established,  Judges  should  be 
strict,  and  even  severe,  on  parties  who 
may  in  any  degree  be  wanting  in  good 
faith  in  making  affidavits  of  discovery. 

Appeal  allowed. 
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Charter-party  — Oar  go  "  to  be  discharged 
with  all  Despatch,  according  to  the  Custom 
of  the  Port  "—Demurrage. 

In  an  action  for  demurrage  upon  a  char- 
ter-party, which  contained  the  following 
clause : — "  The  cargo  is  to  be  discharged 
with  all  despatch,  according  to  the  custom 
of  the  port," — 

Held,  that  the  charterers  were  not  liable 
for  delays  caused  by  the  insufficiency  of 
the  appliances  for  unloading  provided  at 
the  port  of  discharge,  and  the  rules  regu- 
lating their  user. 

This  was  an  appeal  from  a  judgment  of 
the  Court  of  Appeal,  affirming  one  of  the 
Exchequer  Division.  The  case  is  re- 
ported in  the  Courts  below — 48  Law  J. 
Rep.  Exoh.  353 ;  Law  Rep.  4  Exch.  D. 
155. 

The  facts  are  fully  stated  in  the  judg- 
ments. 

Butt  and  Cohen  (Bighorn  with  them), 
for  the  appellant. — The  rule  which  go- 
verns the  case  is  that  laid  down  in 
Randall  v.  Lynch  (1),  and  followed  in 
many  cases  since,  namely,  that  the  char- 
terer is  liable  for  delay  in  discharging  the 
cargo,  though  arising  from  causes  beyond 
his  control.  It  is  true,  that  in  those 
cases  a  time  was  fixed  in  the  charter- 
party,  within  which  the  cargo  was  to  be 
discharged,  but  there  are  authorities  that 
where  no  time  is  named  a  reasonable 
time  must  be  taken  to  be  intended  by  the 
contract — Ashcroft  v.  The  Grow  Orchard 
Oolliery  Company  (2) ;  Tapscottv.  Balfour 
(3).  If,  therefore,  there  is  delay  beyond  such 
reasonable  time,  the  charterer  is  liable  in 
the  absence  of  any  reference  to  the  custom 
of  the  port.  In  Adams  v.  The  Royal  MaU 
Steam  Packet  Company  (4),  where  no 


(1)  2  Campb.  352. 

(2)  48  Law  J.  Rep.  Q.B.  194 ;  Law  Bep.  9  QJJ. 

Solicitors — T.  H.  Devonshire,  for  plaintiff;  GK  M.        (3)  42  Law  J  Rep  C  P  16  •  Law  Rep.  8  CLP. 
Clements,  for  defendants.  ^  •     *»   •        »  ~r- 

(4)  6  Com.  B.  Rep.  N.S.  492 ;  28  Law  J.  Rep. 
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time  was  fixed,  it  was  held  to  be  no 
answer  that  the  delay  was  caused  by  an 
unforeseen  accident  -beyond  the  char- 
terers' control.  The  charterer  takes  the 
risk  if  there  are  not  sufficient  appliances 
at  the  port  for  loading  or  unloading — 
Wright  v.  The  New  Zealand  Shipping 
Company  (5). 

Here,  however,  the  custom  of  the  port 
is  referred  to  in  the  contract.  The  ques- 
tion therefore  arises,  what  is  the  meaning 
of  that  reference  P  It  is  contended  that 
it  could  not  be  treated  as  the  custom  of 
the  port  that  there  should  be  only  four 
lighters  capable  of  discharging  the  oargo. 
The  custom  might  refer  to  the  mode  of 
unloading,  and  the  preference  to  be  given 
to  certain  vessels,  but  not  to  an  insuffi- 
ciency of  lighters,  which  there  is  nothing 
to  shew  that  the  respondents  might  not 
have  supplied  from  some  other  port. 
Ford  v.  Uotesworth  (6)  is  not  an  authority 
against  the  appellant,  for  the  principle  of 
that  case  is,  that  the  contract  implied 
by  law,  in  the  absence  of  stipulation, 
is  that  "  each  party  shall  use  reasonable 
diligence  in  performing  his  part  of  the 
delivery  at  the  port  of  discharge,  the 
merchant  being  ready  to  receive  in  the 
usual  manner,  and  the  owner,  by  his 
captain  and  crew,  to  deliver  in  the  usual 
manner."  Now,  here  it  was  expressly 
stipulated  that  the  cargo  should  "be 
brought  to  and  taken  from  alongside  at 
merchant's  risk  and  expense." 

The  following  cases  were  also  referred 
to — Kearon  v.  Pearson  (7) ;  Cunningham 
v.  Dunn  (8);  Bavies  v.  WVeagh  (9); 
Burmetter  v.  Hodgson  (10)  ;  and  Badgers 
v.  Forresters  (11). 

Watkin  William*  and  Macleod,  for  the 
respondents. — The  words,  "  custom  of 
the  port,"  are  intended  to  refer  to  the 
nature  of  the  appliances  in  use,  and  to 
the  regulations  affecting  their  user.  The 

(5)  Law  Rep.  4  Exch.  D.  166. 

(6)  88  Law  J.  Rep.  Q.B.  62 ;  89  Law  J.  Rep. 
Q.B.  188;  Law  Rep.  4  Q.B.  127;  Law  Rep.  6 
Q.B.  544. 

(7)  7  Hurl.  &  N.  386 ;  31  Law  J.  Rep.  Exch.  1. 

(8)  48  Law  J.  Rep.  CP.  62 ;  Law  Rep.  3  CP.  D. 
443. 

(9)  48  Law  J.  Rep.  Exch.  686 ;  Law  Rep.  4 
Exch.  D.  266. 

(10)  2  Campb.  488. 

(11)  2  Campb.  483. 


system  under  which  the  lighters  were 
supplied  had  been  in  practice  a  long  time, 
and  it  must  be  taken,  that  the  parties 
were  aware  of  it,  and  of  the  limited 
number  of  the  lighters,  when  they  en- 
tered into  the  contract.  It  could  not 
have  been  in  the  contemplation  of  the 
parties  that  the  charterers  should  import 
lighters  or  machinery  for  unloading. 
There  is  evidence  to  shew  that  they  would 
not  have  been  allowed  to  do  so  ;  and  be- 
sides, there  is  no  other  port  within  a 
reasonable  distance  whence  they  could 
have  obtained  lighters. 

Ashcroft  v.  The  Crow  Orchard  Colliery 
Company  (2)  is  distinguishable  from  the 
present  case;  for  there  the  delay  arose 
from  the  charterers  having  several  other 
ships  to  load  in  priority  to  the  plaintiff's, 
and  it  was  held  that  they  were  themselves 
responsible  for  the  delay.  In  Tapscott  v. 
Balfour  (3)  there  was  no  reference  to  the 
custom  of  the  port.  Coals  were  to  be 
loaded  "  in  the  usual  and  customary 
manner,"  and  it  was  held  that  these 
words  referred  only  to  the  mode  of 
loading. 

Cohen,  in  reply,  referred  to  Tits  v. 
Byers  (12). 

Our.  adv.  vult. 

The  Lord  Chancellor  (Lord  Sel- 
borne). — The  question  in  this  case  is, 
whether  demurrage  is  payable  for  delay 
in  discharging  a  cargo  of  steel  rails  at  the 
Port  of  East  London  in  South  Africa, 
under  the  following  circumstances. 

By  the  charter-party  the  appellant's 
ship  Cumberland  Lassie,  was  to  take  on 
board  at  Barrow-in-Furness,  and  to  de- 
liver at  East  London  "  at  any  safe  wharf 
where  ships  can  always  lay  safely  afloat, 
as  ordered  on  arrival,  or  so  near  thereto  as 
he,  i.e.jthe  master,  can  safely  get,"  the  cargo 
in  question,  which  was  "  to  be  brought 
to,  and  taken  from,  alongside  at  mer- 
chant's risk  and  expense,"  and  "  to  be 
discharged  with  all  dispatch  according  to 
the  custom  of  the  port."  For  the  loading 
at  Barrow,  a  fixed  number  of  days  was 
agreed  upon,  with  demurrage  at  a  fixed 
rate,  if  that  time  was  exceeded. 

East  London  is  a  port  with  a  dangerous 

(12)  46  Law  J.  Rep.  Q.B.  611;  Law  Rep.  1 
Q.B.  D.  244. 
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bar  at  its  entrance,  oyer  which  ships 
heavily  laden  (as  this  ship  was)  cannot 
pass  till  they  are  lightened  by  the  dis- 
charge of  great  part  of  their  cargo.  This 
is  done  by  means  of  lighters  propelled  by 
manual  labour  along  a  main  rope  or  warp, 
running  from  a  quay  inside  the  harbour 
across  the  bar,  to  a  buoy  outside,  from 
which  they  are  hauled  to  the  ship's  side 
by  mean 8  of  branch  warps.  The  main 
warp  and  the  whole  supply  of  lighters  at 
the  port  were  in  the  hands  and  under 
the  management  of  the  Colonial  Govern- 
ment till  1873,  when  they  were  transferred 
by  the  Government  to  a  company  called 
"  The  East  London  Landing  and  Shipping 
Company."  It  is  stated  in  the  appellant's 
case  (paragraph  11)  that  "  prior  to  1873 
the  warp  had  been  the  property  of  the 
Colonial  Government,  but  in  that  year  it 
was  taken  over  by  the  Company.  Mr. 
Jameson,  a  director  of  the  company,  gave 
evidence  (pages  92  and  93)  to  the  effect 
that  in  1875,  and  for  some  time  after- 
wards, they  had  a  control  over  the  use  of 
the  warp;  and  this  is  consistent  with 
other  parts  of  the  evidence,  particularly 
what  appears  at  pages  21, 23, 35,  namely, 
that  when  the  company  had  once  begun 
the  discharge  of  a  vessel,  they  "  would 
not  allow  "  any  interference,  even  by  the 
Government  surf-boats ;  and  that  "  when 
the  Government  "  (which  seems  to  have 
reserved  to  itself  some  sort  of  concurrent 
right  with  the  company)  "had  com- 
menced the  discharge  of  a  ship  they  acted 
in  the  same  way."  The  company  in  1875 
had  nine  lighters,  of  which  only  seven 
were  in  working  order;  and  only  four 
were  fit  to  discharge  such  a  cargo  as  that 
of  the  Cumberland  Laseie,  at  the  time 
when  that  ship  arrived.  The  Govern- 
ment had  usually  two,  and  they  appear  to 
have  brought  in  three  more  about  that 
time,  or  soon  afterwards,  from  Port  Eliza- 
beth in  Algoa  Bay,  more  than  150  miles 
off,  which  was  the  nearest  port  where  any 
additional  lighters  could  have  been  ob- 
tained. The  rails  on  board  the  Cumber- 
land Lassie  were  shipped  on  account  of 
the  Crown  Agents  in  the  Colony ;  but  I 
do  not  find  m  the  evidence  any  proof 
that,  consistently  with  the  usage  of  the 
port  (as  already  described),  any  of  the 
Government  lighters  were  or  could  have 


been  made  available  for  the  discharge  of 
this  particular  cargo  by  any  arrangement 
within  the  charterer's  power.  When  (as 
happened  on  the  arrival  of  this  ship,  and 
as  seems  to  have  usually  happened  at  the 
same  time  of  the  year)  there  were  more 
ships  lying  off  the  bar  than  the  lighters 
in  the  port  could  simultaneously  dis- 
charge, every  ship  was  discharged  in  her 
turn,  according  to  the  order  of  her  arrival, 
as  reported  at  the  Port  Office ;  one  lighter 
per  diem  being  sent  to  her  on  every  work- 
ing day  till  she  could  cross  the  bar.  If 
no  lighter  was  ready,  suitable  for  her 
particular  cargo,  she  might  lose  her  turn 
for  the  day;  whioh,  however,  did  not 
happen  in  this  particular  case. 

There  were  twenty-four  working  days 
daring  which  the  Cumberland  Lassie  lay 
idle  off  the  bar  at  East  London,  from  the 
31st  of  August  to  the  6th  of  October, 
1875,  ready  (as  far  as  her  master  was 
concerned)  to  discharge  her  cargo,  but 
prevented  from  doing  so  by  the  priority  in 
the  use  of  the  warp,  and  of  the  lighters  then 
available  at  the  port,  allowed  by  the  cus- 
tom of  the  port  to  ships  which  had  arrived 
before  her.  Her  turn  came  on  the  6th  of 
October ;  and  no  complaint  is  now  made 
of  any  subsequent  delay.  The  question 
before  your  Lordships  is,  whether  demur- 
rage is  payable  for  her  detention  there 
during  those  twenty- four  working  days  ? 
At  the  trial  before  Lord  Coleridge,  a  ver- 
dict was  given  for  the  defendants,  the 
charterers,  under  the  direction  of  that 
learned  Judge.  A  rule  nisi  was  obtained 
for  a  new  trial ;  but  this,  after  argument, 
was  discharged  by  the  Lord  Chief  Baron, 
and  Mr.  Justice  Hawkins,  sitting  as  a 
Divisional  Court."  Their  judgment  was 
affirmed  by  a  majority  (Lords  Justices 
Brett  and  Thesiger)  in  the  Court  of  Ap- 
peal, Lord  Justice  Cotton  dissenting. 
The  appeal  to  your  Lordships  is  from 
that  decision,  and  my  opinion  is  that  the 
judgments  appealed  from  ought  to  be 
affirmed. 

There  is  no  doubt  that  the  duty  of  pro- 
viding and  making  proper  use  of  sufficient 
means  for  the  discharge  of  cargo,  when  a 
ship  which  has  been  chartered  arrives  at 
her  destination  and  is  ready  to  discharge, 
lies  (generally)  upon  the  charterer.  If 
by  the  terms  of  the  charter-party  he  has 
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agreed  to  discharge  it  within  a  fixed 
period  of  time,  that  is  an  absolute  and 
unconditional  engagement,  for  the  non- 
performance of  which  he  is  answerable, 
whatever  may  be  the  nature  of  the  impe- 
diments which  prevent  bim  from  per- 
forming it,  and  which  canse  the  ship  to 
be  detained,  in  his  service  beyond  the  time 
stipulated.  If  on  the  other  hand  there  is 
no  fixed  time,  the  law  implies  an  agree- 
ment on  his  part  to  discharge  the  cargo 
within  a  reasonable  time,  that  is  (as  was 
said  by  Lord  Blackburn  in  Ford  v.  Ootes- 
worth) (6),  "  a  reasonable  time  under  the 
circumstances."  Difficult  questions  may 
sometimes  arise  as  to  the  circumstances 
which  ought  to  be  taken  into  considera- 
tion in  determining  what  time  is  reason- 
able. If  (as  in  the  present  case)  an 
obligation,  indefinite  as  to  time,  is  quali- 
fied or  practically  defined  by  express  or 
implied  reference  to  the  custom  or  prac- 
tice of  a  particular  port,  every  impediment 
arising  from  or  out  of  that  custom  or 
practice,  which  the  charterer  could  not 
have  overcome  by  the  use  of  any  reason- 
able diligence  ought  (I  think)  to  be  taken 
into  consideration. 

These  distinctions  are  well  illustrated 
by  three  cases  in  Campbell's  Reports, 
which  were  referred  to  in  the  arguments 
at  your  Lordships'  bar.  In  Randall  v. 
Lynch  (1)  the  charterer  was  held  liable 
for  demurrage,  a  particular  time  being 
fixed  by  the  charter-party  for  the  dis- 
charge of  the  cargo.  In  Rodgers  v.  For- 
resters (11)  (where  the  contract  was  to 
discharge  the  ship  "  within  the  usual  and 
customary  time  for  unloading  such  a 
cargo,"  )  and  in  Burmester  v.  Hodgson  (10) 
(where  the  Court  thought  this  to  be  the 
contract  which  the  law  ought  to  imply 
from  the  terms  of  the  charter-party)  the 
charterer  was  held  not  liable  for  demur- 
rage. In  all  those  three  cases,  the  cir- 
cumstances which  caused  the  detention 
of  the  ships  were  the  same —  namely,  the 
crowded  state  of  the  London  Docks,  in 
which  the  ships  were,  by  Act  of  Parlia- 
ment, obliged  to  unload. 

If  your  Lordships  should  agree  that  the 
present  appeal  ought  to  be  dismissed,  you 
will,  I  think,  be  adhering  to  the  principle 
of  Rodger 8  Y.Forresters  (11)  and  Burmester 
T.  Hodgson  (10),  which  do  not  appear  to 
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me  to  be  in  principle  inconsistent  with 
later  authorities. 

Two  recent  cases  were  much  relied 
upon  in  the  argument  of  the  appellant's 
counsel  at  your  Lordships'  bar — Ford  v. 
Ootesworth  (6)  and  Wright  v.  The  New 
Zealand  Shipping  Oompany,  Limited  (5). 
Ford  v.  Ootesworth  (6)  appears  to  me  to  be 
perfectly  consistent  with  the  earlier  cases. 
The  judgment  of  the  Court  of  Error 
turned  upon  a  vis  major,  which  the  Court 
held  to  have  impeded  the  master  of  the 
ship,  as  well  as  the  agent  of  the  char- 
terer, from  performing  his  part  in  the 
discharge  of  the  vessel.  But  at  the  trial 
the  jury  was  told  by  the  Lord  Chief 
Justice  of  England  (in  my  opinion  cor- 
rectly, nor  do  I  perceive  that  the  Court 
of  Error  thought  otherwise)  that  "the 
question  whether  the  time  was  reasonable 
or  unreasonable  ought  to  be  judged  with 
reference  to  the  means  and  facilities  avail- 
able at  the  port,  and  to  the  facilities  -and 
course  of  business  at  the  port." 

In  the  other  case  ( Wright  v.  The  New 
Zealand  Shipping  Company,  Limited)  (5), 
which  is  at  first  sight  much  more  favour- 
able to  the  appellant,  there  were  special  cir- 
cumstances on  which  the  decision  might 
very  well  have  been  founded,  but  to  which 
(as  it  does  not  appear  to  me  to  have  been 
in  fact  founded  upon  them)  I  do  not 
more  particularly  refer.  The  distinc- 
tions between  that  case  and  the  present 
(whether  the  doctrine  laid  down  in  it  can 
be  supported  or  not)  are,  that  there  no 
express  reference  was  made  in  the  con- 
tract to  the  custom  of  the  port,  and  that 
if  such  a  reference  ought  to  be  implied, 
no  custom  or  other  circumstances  ex- 
isted which  would  have  made  it  impos- 
sible for  the  charterer,  by  the  use  of  any 
reasonable  diligence,  to  have  provided 
himself  with  lighters  for  the  discharge 
of  the  cargo  earlier  than  he  did.  What 
the  Lords  Justices  in  that  case  held  was 
(in  Lord  Justice  Cotton's  words),  that 
"  an  obligation  was  imposed  upon  the 
charterer  of  providing  at  the  port  of  dis- 
charge sufficient  appliances  of  the  kind 
ordinarily  used  at  the  port ;"  and  it  was 
expressly  added  that  he  would  not  have 
been  bound  to  provide  appliances  which 
were  not  in  use  there,  but  which  might 
be  in  use  at  other  ports. 

4  H 
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In  the  present  case  it  appears  to  me 
to  be  the  true  result  of  the  evidence  that 
the  Cumberland  Lassie  was  "  discharged 
with  all  dispatch  according  to  the  cus- 
tom of  the  port."  In  the  construction 
of  this  contract  I  think  that  the  words, 
"  according  to  the  custom,"  Ac.,  ought 
to  be  read  in  connection  with  the  word 
"  dispatch."  Looking  at  the  natural 
conditions,  and  the  rates  of  the  port,  its 
distance  from  any  other  port,  the  neces- 
sity for  the  use  of  the  warp,  and  the 
control  over  the  warp  possessed  by  the 
East  London  Landing  and  Shipping 
Company,  I  do  not  think  that  the  insuffi- 
ciency of  the  number  of  lighters  avail, 
able  to  discharge  simultaneously  all  the 
ships  lying  outside  the  bar  of  East  Lon- 
don when  the  Cumberland  Lassie  arrived 
there,  can  be  regarded  as  an  impediment 
to  the  due  discharge  of  that  ship,  colla- 
teral to  or  separable  from  the  custom 
and  practice  of  the  port,  against  which 
the  charterers  ought  to  have  provided, 
or  for  which  they  ought  (as  between 
themselves  and  the  shipowner)  to  be  held 
responsible. 

I  therefore  propose  to  your  Lordships 
to  dismiss  the  present  appeal  with  costs. 

Lord  Hathbblxt. — The  appellant  was 
the  owner  of  the  ship  called  the  Cumber- 
land Lassie,  and  as  such  chartered  her 
to  the  respondents,  the  Freelands,  by  a 
charter-party  dated  the  28th  of  April, 
1875.  The  ship  was  to  proceed  to  Bar- 
row-in-Furness, and  to  take  on  board  a 
cargo  of  steel  rails  and  fastenings,  and 
to  proceed  to  East  London  (Gape  of 
Good  Hope),  "  to  discharge  at  any  safe 
wharf  where  ships  can  always  lay  safely 
afloat  as  ordered  on  arrival,  or  as  near 
thereunto  as  she  can  safely  get,  and  there 
deliver  the  same."  The  document  con- 
tained the  following  provisions :  "  The 
cargo  to  be  brought  to  and  taken  from 
alongside  at  merchant's  risk  and  ex- 
pense." "  Twelve  running  days,  Sundays 
and  holidays  excepted,  are  to  be  allowed 
the  merchants  if  the  ship  is  not  sooner 
despatched,  for  loading  the  cargo  as 
above,  any  days  on  demurrage  over  and 
above  the  said  laying  days  at  51.  per 
day."    "  The  cargo  is  to  be  discharged 


with  all  dispatch,  according  to  the  cus- 
tom of  the  port." 

Now  the  facts  proved  in  evidence  are 
that  East  London  is  a  bar  harbour  re- 
quiring great  care  and  attention  in  un- 
loading vessels,  because  they  cannot 
safely  carry  on  the  operation  until  the 
vessel  to  be  unloaded  has  been  light- 
ened of  a  great  part  of  her  cargo  by 
means  of  lighters,  which  are  guided 
across  the  reef  into  the  harbour  by  a 
process  of  warping  along  a  hawser  taken 
over  the  reef  to  which  other  ropes  are 
fastened.  The  snpply  of  lighters  ap- 
pears to  be  scarcely  adequate  to  the 
need,  when  there  are  many  ships  to  be 
attended  to ;  and,  according  to  the  evi- 
dence, in  the  autumn  months,  when 
there  are  sometimes  (as  was  the  case  in 
this  instance)  thirteen  ships  to  be  at* 
tended  to,  Mr.  Walker,  a  retired  harbour- 
master, says  that  three  months  would  be 
required  for  discharging  a  ship  of  the  sue 
of,  and  laden  with  a  cargo  like,  the  Cum- 
berland Lassie.  This  scarcity  of  lighters 
seems  to  arise  from  a  practical  mono- 
poly of  the  lighters  and  the  warping 
rope,  the  business  of  unloading  being 
acquired  by  the  Government  originally, 
and  afterwards  by  a  company  who  bought 
tbe  concern  from  the  Government  As 
a  consequence  of  the  supply  of  lighten 
not  being  adequate  to  the  discharge  of 
all  vessels  as  they  arrive,  there  has  arisen 
a  custom,  or  rather  a  usage  of  the  port, 
by  which  any  vessel  arriving  is  marked  for 
its  turn  according  to  the  arrival,  but  with 
a  preference  to  Government  steamers. 
It  appears  that  the  Cumberland  Lassie 
was  unloaded  in  the  usual  way,  and  that 
the  days  occupied,  including  those  in 
which  she  had  to  wait  for  her  turn  (being 
the  days  in  question  in  this  suit)  were 
not  more  than  the  number  of  days  usu- 
ally occupied,  during  the  period  of  the 
year  when  she  was  there,  by  vessels  of 
her  size  and  burthen. 

Now,  it  appears  to  me,  from  the  evi- 
dence and  the  oases  cited  at  the  bar,  that 
the  charterers  (the  respondents)  have 
not  been  in  any  default  in  respect  of  the 
engagements  entered  into  on  their  part 
in  the  charter-party,  namely,  "  to  dis- 
charge the  ship  with  all  dispatch,  accord- 
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ing  to  the  custom  of  the  port."  The  cages 
shew  that  when  a  specific  time  is  named, 
either  in  words  or  by  necessary  implica- 
tion, the  party  who  has  contracted  to 
unload  a  ship  within  the  time  must  bear 
the  loss  occasioned  by  any  excess  of  time, 
although  the  delay  was  not  occasioned 
by  any  default  on  his  part ;  for,  as  was 
said  by  Lord  Tenterden  in  his  work  on 
shipping  (in  a  passage  quoted  by  my 
noble  friend  opposite),  in  delivering  the 
judgment  of  the  Court  in  Ford  v.  Votes- 
uorth  (6),  "he  has  engaged  that  it 
shall  be  done."  But  all  that  is  engaged 
to  be  done  here  is  "  to  prooeed  with  all 
dispatch  according  to  the  custom  of  the 
port."  Such  an  engagement  might  not, 
perhaps,  excuse  the  merchant  from  the 
con  sequence  of  any  unusual  accident 
arising  to  delay  the  discharge  of  the  ves- 
sel beyond  the  customary  time  of  dis- 
charge (see  Barker  v.  Hodgson)  (18), 
because  the  merchant  has  contracted  that 
the  discharge  shall  take  place  within  a 
given  time,  namely,  that  of  the  usual 
period  for  discharge  of  a  like  vessel  in 
that  particular  port,  and  the  shipowner 
is  entitled  to  have  his  ship  back  at  the 
expiration  of  that  time  or  to  be  paid  de- 
murrage, whatever  be  the  cause  of  delay. 
But  when  the  contract  merely  engages 
that  the  merchant  shall,  with  all  dis- 
patch, according  to  the  custom  of  the 
port,  unload  the  vessel,  he  will  be,  as  it 
appears  to  me,  fulfilling  his  contract  if 
he  employ  all  the  usual  methods  of  dis- 
patch, and  especially  the  warps  and 
lighters  usually  so  employed,  and  espe- 
cially wben,  in  fact,  a  dispatch  was  ob- 
tained as  great  as  in  the  case  of  any 
other  ship  of  the  same  site  and  burthen. 

I  do  not  think  that  the  merchant  has 
engaged  that  he  will  use  any  other  means 
of  dispatch  than  those  used  habitually  at 
the  port.  It  is  suggested  that  he  should 
have  taken  care  that  the  supply  of 
lighters  should  be  adequate  without  de- 
lay to  attend  to  his  ship.  But  this  would 
be  to  adopt  a  course  which  there  is  no 
evidence  that  anybody  frequenting  the 
port  ever  adopted.  So  far  is  that  from 
being  the  case,  that  no  ship  is  shewn 

(18)  3  M.  &  S.269  ;  cited  also  in  Ford  v.  Cotet- 
vorth- 
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ever  to  have  adopted*  any  other  course 
than  that  which  was  used  by  the  defend- 
ants; nor  has  the  argument  suggested 
any  usual  course  as  having  been  omitted 
by  the  merchant,  which  will  also  be  a 
course  coinciding  with  the  usage  of  the 
port.  Any  other  course  would  be  out- 
side the  contract,  and  if  it  failed,  as  it 
probably  might"  when  adopted  for  the 
first  time,  the  consequent  result  would 
be  a  breach  of  the  existing  contract,  to 
which  the  demurrage  might  be  attributed. 
The  course  taken  as  to  turns  seems  to 
me  part  of  the  usage. 

I  agree,  therefore,  with  my  noble  and 
learned  friend,  the  Lord  Chancellor,  that 
the  appeal  should  be  dismissed  with 
costs. 

Lord  Blackbuen. — The  question  in  this 
case,  in  my  mind,  depends  on  what  is 
the  true  construction  of  the  ordinary 
clause  in  a  charter-party,  "the  cargo  to 
be  brought  to  and  taken  from  alongside 
at  merchant's  risk  and  expense."  Is  the 
extent  of  the  implied  undertaking  on  the 
part  of  the  merchant  to  provide  lighters 
or  other  appliances  for  taking  the  cargo 
from  alongside  P  The  parties  to  the 
charter-party  may,  by  any  stipulations 
they  please,  alter  the  undertaking  which 
would  otherwise  be  implied ;  but  in  the 
charter-party  now  before  this  House,  I 
think  they  have  not  done  so.  The  only 
other  reference  to  the  discharge  of  cargo 
is,  "  the  cargo  is  to  be  discharged  with 
all  dispatch  according  to  the  custom  of 
the  port."  I  do  not  think  that  this  alters 
the  question,  as  the  express  reference  to 
the  custom  of  the  port  of  discharge  is  no 
more  than  would  be  implied.  For  I  take 
it  that  a  charter-party,  in  which  there 
are  stipulations  as  to  loading  or  discharg- 
ing cargo  in  a  port,  is  always  to  be  con- 
strued as  made  with  reference  to  the 
custom  of  the  port  of  loading  or  dis- 
charge, as  the  case  may  be  (see  Hudson 
v.  Ede)  (14),  though  it  was  expressly 
found  in  the  case  that  the  shipowner  and 
his  broker  were  not  aware  of  the  usage. 
In  the  case  of  Wright  v.  The  New  Zealand 

(14)  86  L*w  J.  Rep.  Q.B.  278 ;  87  Law  J.  Rep. 
Q.B.  186;  Law  Rep.  2  Q.B.  666;  Law  Rep.  8 
<->  B.  412. 
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Company  (5)  the  Court  of  Appeal  were 
of  opinion,  as  Lord  Justice  Bramwell 
expressed  it,  that  the  merchants  "  were 
bound  to  have  lighters  ready  to  discharge 
her  forthwith,  and  were  not  entitled  to 
excuse  the  omission  to  do  so  on  the 
ground  that,  at  the  port  of  discharge, 
there  was  only  a  certain  number  of 
lighters,  and  when  the  plaintiff's  vessel 
arrived,  other  ships  belonging  to  other 
persons  required  those  lighters,  and  the 
defendants  got  lighters  for  unloading  the 
cargo  as  soon  as  they  could."  "  To  my 
mind,"  says  he,  "  those  circumstances 
afford  no  answer  to  the  plaintiff's  com- 
plaint ;  the  defendants  having  undertaken 
to  unload  the  vessel,  were  bound  to  be 
ready  to  do  it,  and  to  finish  it  within  a 
reasonable  time."  And  the  other  mem- 
bers of  the  Court  express  the  same  idea. 

I  think  that  if  the  true  construc- 
tion of  the  clan ee,  "  cargo  to  be  brought 
to  and  taken  alongside  at  merchant's  risk 
and  expense,"  is,  that  the  merchant  un- 
dertakes to  be  ready  with  lighters  to 
discharge  the  vessel,  the  subsequent  olause 
inserted  in  this  charter-party  for  the 
shipowner's  benefit  that  "  the  cargo  is 
to  be  discharged  with  all  dispatch  ac- 
cording to  the  custom  of  the  port,"  could 
not  have  been  intended  to  relieve  the 
merchant  from  that  undertaking.  But 
the  question  now  to  be  decided,  as  I 
think,  is  whether  there  is  an  undertaking 
to  that  extent. 

The  facts  which  are  sufficient  to  raise 
the  question  in  the  present  case  are  few, 
and  are  not  in  dispute.  By  the  charter- 
party  between  the  plaintiff  (as  managing 
owner  of  the  Cumberland  Lottie)  and  the 
defendants,  the  ship  was  to  proceed  to 
Barrow-in-Furness,  and  there  load  a  cargo 
of  steel  rails  and  fastenings,  "  and,  being 
so  loaded,  shall  therewith  proceed  to  East 
London,  Cape  of  Good  Hope,  to  discharge 
at  any  safe  wharf  where  a  ship  can  always 
lay  safely  afloat,  as  ordered  on  arrival,  or 
so  near  thereunto  as  she  can  safely  get, 
and  there  deliver  the  same,  on  being  paid 
freight  as  follows :  " — "  The  cargo  to  be 
brought  to  and  taken  from  alongside  at 
merchant's  risk  and  expense,  twelve  run- 
ning days,  Sundays  and  holidays  excepted, 
are  to  be  allowed  the  said  merchants  (if 
the  ship  is  not  sooner  dispatched)  for 


loading  the  cargo,  as  above.  Any  days 
on  demurrage  over  and  above  the  said 
lying  days,  at  hi.  per  day.  The  cargo 
is  to  be  discharged  with  all  dispatch  ac- 
cording to  the  custom  of  the  port" 

The  ship  sailed  with  the  oargo  on 
board,  and  arrived  off  East  London  on  the 
31st  of  August,  1875.  East  London  is  a 
bar  harbour,  and  a  vessel  of  the  burthen 
of  the  ship  in  question  could  not  cross 
that  bar  until  a  considerable  part  of  her 
cargo  was  discharged ;  and  it  is  not  dis- 
puted that  the  Cumberland  Louie  brought 
up  at  the  usual  place  of  discharge,  about 
a  mile  outside  the  bar,  and  was  there  on 
the  1st  of  September,  1875,  and  there 
remained,  with  the  captain  and  crew 
ready  to  do  their  part  in  discharging  her 
as  soon  as  any  lighter  came  alongside. 
No  lighter  came  alongside  till  the  6th  of 
October.  The  plaintiffs  (the  shipowners) 
can  in  nowise  be  considered  the  authors 
of  this  delay,  which,  prima  facie  at  least, 
was  an  unreasonable  time  to  keep  the 
ship  waiting  for  lighters,  and  the  question 
seems  to  me  whether  the  merchants  are 
to  be  considered  the  authors  of  this  de- 
lay, or,  in  other  words,  whether  they,  the 
respondents,  shewed  a  sufficient  excuse 
for  this  delay.  The  facts  proved  seem 
not  disputed. 

It  appears  that  the  Colonial  Govern, 
ment  had  laid  down  a  warp,  which  was 
anchored  inside  the  bar  in  the  river,  and 
carried  across  the  bar,  and  anchored  oat- 
side  to  a  buoy,  and  this  warp  had  been 
made  over  to  a  company  called  the  East 
London  Loading  and  Shipping  Company. 
The  lighters  in  use  at  the  port  are  decked 
boats  fitted  with  two  horns,  and  by  placing 
the  warp  between  these  horns  and  along 
the  deck  the  crew  of  the  lighter  are  en- 
abled to  warp  the  vessel  out  across  the 
bar  to  the  buoy  ontside.  From  the  buoy 
the  lighter  is  taken  to  the  ship,  being 
hauled  either  by  lines  sent  from  the  ship, 
or  sometimes  by  tugs.  The  loaded  lighter 
is  brought  back  to  the  buoy,  and  then 
warped  back  over  the  bar.  Lighters 
cannot  be  thus  taken  across  the  bar  by 
means  of  the  warp  except  when  the  wea- 
ther permits  it  to  be  used.  But  be- 
tween  the  1st  of  September  and  the  6th 
of  October  there  were  twenty-five  days 
in  which  the  warp  could  be  worked.  The 
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company  had  only  four  lighters  there  fit 
to  carry  rails.  The  Government,  who 
were  the  consignees .  of  the  railway  iron, 
obtained  three  more,  so  that  there  were 
seven  in  all ;  and  it  is  not  in  dispute  that, 
as  far  as  concerned  the  use  of  the  warp, 
more  lighters  could  have  been  utilised  if 
they  had  been  there.  There  were  waiting 
for  discharge  thirteen  ships  whioh  had 
arrived  before  the  Cumberland  Lassie. 
The  seven  available  lighters  were  appro- 
priated  to  the  ships  in  turn  as  they  had 
arrived,  and  the  Cumberland  Lassie  did 
not  get  her  turn  till  so  many  of  those 
thirteen  were  discharged  as  to  set  a 
lighter  free.  The  discharge  of  the  ships 
before  her  was  proceeded  with  as  rapidly 
as  was  possible  with  that  limited  number 
of  lighters.  But  if  there  had  been  either 
fewer  ships  waiting  or  more  lighters  avail- 
able, she  would  not  have  been  kept  so 
long.  There  was  evidence  that  the  num- 
ber of  ships  was  unusually  great,  owing 
to  the  fact  that  the  railway  material  was 
then  being  discharged. 

The  counsel  for  the  appellant  did  not, 
at  your  Lordships'  bar,  think  it  necessary 
or  desirable  to  enter  further  into  the  facts ; 
as,  if  the  delay  in  beginning  to  unload  was 
not  excused,  the  verdict  for  the  defend- 
ant ought  not  to  stand. 

The  case  came  on  for  trial  on  the  13th 
of  March,  1878,  before  Lord  Coleridge 
and  a  special  jury.  The  jury  were  told, 
and  I  think  quite  correctly,  that "  custom  " 
in  the  charter-party  did  not  mean  custom 
in  the  sense  in  which  the  word  is  some- 
times used  by  lawyers,  but  meant  a 
settled  and  established  practice  of  the 
port,  and  then  left  it  to  them  to  say  whe- 
ther there  was  such  an  established  cus- 
tom, and  if  the  Cumberland  Lassie  was 
unloaded  with  all  dispatch  under  the  cir- 
cumstances. And  in  leaving  this  to  the 
jury  he  told  them  in  effect  that  they  were 
to  take  into  account  the  circumstances 
as  they  were,  though  the  number  of  ships 
was  unusually  great,  and  the  number  of 
available  lighters  fewer  than  could  have 
been  worked  by  the  warp.  I  should 
observe  that  it  appears  to  be  clear  that  no 
lighters  could  have  been  obtained  from 
any  other  port  in  a  less  time  than  was 
occupied  in  discharging  the  ships  that 
had  arrived  before  the  Cumberland  Lassie ; 
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so  that  no  question  was  raised  as  to  whe- 
ther, if  there  had  been  such,  the  merchant 
ought  to  have  obtained  them.  The  only 
question  raised  on  the  facts  was  that  on 
which  Lord  Coleridge  thus  directed  the 
jury.  It  is  not  disputed  that  if  the  di- 
rection was  right,  the  verdict  for  the 
defendants  was  justified.  It  seems  to  me 
clear  that  if  the  view  of  the  law  after- 
wards laid  down  by  Lords  Justices  B ram- 
well  and  Cotton,  and,  I  incline  to  think 
(as  reported),  by  Lord  Justice  Thesiger 
also,  in  Wright  v.  The  New  Zealand  Ship- 
ping  Company  (5),  is  correct,  this  was  a 
misdirection. 

The  present  cause  was  brought  before 
the  Court  of  Appeal,  then  consisting  of 
Lords  Justices  Brett,  Cotton  and  Thesiger, 
shortly  after  that  Court,  then  consisting 
of  Lords  Justices  B  ram  well,  Cotton  and 
Thesiger,  had  given  judgment  in  Wright 
v.  The  New  Zealand  Shipping  Company 
(5).  Lord  Justice  Cotton  adhered  to  the 
view  of  the  law  he  had  taken  in  that  case, 
and  thought  there  should  be  a  new  trial. 
Lord  Justice  Thesiger  distinguished  the 
two  cases,  not,  to  my  mind,  success- 
fully, and  thought  the  direction  in  the 
present  case  right ;  and,  as  Lord  Justice 
Brett  agreed  with  him,  judgment  was 
given  for  the  defendants.  The  appeal  is 
against  that  judgment.  As  the  two  de- 
cisions, that  in  the  present  case  and  in 
Wright  v.  Tlie  New  Zealand  Shipping 
Company  (5)  were  almost  contempora- 
neous, and  were  on  applications  for  new 
trials  in  cases  tried  at  the  same  Assises, 
and  almost  contemporaneously,  I  think 
this  must  be  treated  as  an  appeal  from 
both  these  cases.  So  that  your  Lordships 
have  the  opinion  of  Lord  Justice  Bram- 
well  and  Lord  Justice  Cotton  on  the  one 
side,  and  Lord  Justice  Brett  and  Lord 
Justice  Thesiger  on  the  other,  a  balance 
of  authority  as  nearly  equal  as  could 
well  be. 

It  is  very  singular,  considering  how 
long  charter-parties  having  a  clause  in 
this  form  have  been  in  use,  that  there 
should  be  no  direct  authority  on  the  sub- 
ject ;  but  so  it  is.  At  least  the  counsel  at 
your  Lordships'  bar  were  able  to  cite 
none,  and  I  have  not  been  able  myself  to 
discover  any.  It  is  almost  as  singular 
that  the  question  should  at  latt  have  been 
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raised  in  two  eases  almost  at  the  same 
time,  and  that  the  Court  of  Appeal 
should  be  equally  divided  in  opinion.  I 
think  your  Lordships  must  decide  on 
analogy  to  other  cases  and  on  general 
principles  of  law ;  and  though  I  have  felt, 
and  still  feel,  that  there  is  a  great  deal  to 
be  said  in  favour  of  the  view  of  the  law 
taken  by  those  Judges  who  are  in  favour 
of  the  appellant,  I  have  oome  to  the 
conclusion  that  the  ruling  of  Lord  Cole- 
ridge and  the  judgment  below  were  right, 
and  that  the  appeal  should  be  dismissed 
with  costs. 

As  the  merchant,  if  not  himself  resi- 
dent at  the  port  of  discharge,  at  all  events 
has  a  consignee  and  correspondent  there 
resident,  he  presumably  knows  all  about 
the  means  and  appliances  for  discharging 
a  ship  there  better  than  the  shipowner. 
It  therefore  seems  very  reasonable  that 
the  shipowner,  in  making  his  bargain, 
should  require  the  merchant  to  make  an 
estimate  of  the  probable  time  of  dis- 
charging the  ship,  and  take  on  himself 
the  risk  of  that  time  being  exceeded ;  and 
then  the  shipowner  can  fix  the  payment 
he  is  willing  to  take  with  reference  to 
this;  and  this  has  long  been  done  by 
providing  lay  days  and  demurrage  for  the 
discharge. 

In  the  last  edition  of  Abbott  on  Shipping, 
published  in  Lord  Tenterden'e  Life  (5th 
edition),  page  180,  it  is  said,  "  The  usual 
clauses  purporting  that  it  is  covenanted 
and  agreed  by  and  between  the  parties 
that  a  specified  number  of  days  shall  be 
allowed  for  loading  and  unloading,  and 
that  it  shall  be  lawful  to  detain  the  vessel 
for  those  purposes  a  further  specified  time 
on  payment  of  a  daily  sum,  constitute  a 
contract  oh  the  part  of  the  freighter  that 
lie  will  not  detain  the  ship  for  those  pur- 
poses beyond  the  two  designated  periods ; 
and  if  he  does  so  detain  her  he  is  liable 
to  an  action  on  the  contract  in  the  form 
adapted  to  the  nature  of  the  instrument. 
If  a  ship  be  so  detained  the  daily  rate  of 
demurrage  mentioned  in  the  charter- 
party  will  in  general  be  the  measure  of 
the  damages  to  be  paid ;  but  it  is  not  the 
absolute  or  necessary  measure ;  more  or 
less  may  be  payable  as  justice  may  require, 
regard  being  had  to  the  expense  and  loss 
incurred  by  the  owner,  and  the  amount 


must  be  settled  by  a  jury,  if  the  parties 
cannot  agree.  And  where  the  time  is 
thus  expressly  ascertained  and  limited  by 
the  terms  of  the  contract,  the  merchant 
will  be  liable  to  an  action  for  damages  if 
the  thing  be  not  done  within  the  time, 
although  this  may  not  be  attributable  to 
any  fault  or  omission  on  his  part,  for  hs 
has  engaged  that  it  shall  be  done."  These 
last  words  are  put  in  italics  by  Lord  Ten- 
terden.  It  still  remains  the  more  usual 
form  of  charter-party  to  insert  lay  days 
and  demurrage  days.  In  many  of  the 
oases  cited  on  the  argument  at  the  bar 
the  charter-parties  were  of  this  nature, 
and  the  question  only  was  whether  the 
lay  days  had  begun  to  run.  Tapseott  v. 
Balfowr  (3)  was  of  this  nature ;  for  though 
the  charter-party  did  not  name  a  specific 
number  of  days,  it  provided  that  the  ship 
was  "  to  be  loaded  by  the  defendants  at 
the  rate  of  100  tons  per  working  day ;" 
and  as  the  burthen  of  the  ship  was  known, 
and  id  cerium  est  quod  cerium  reddi  potest, 
this  was  equivalent  to  naming  a  certain 
number  of  days.  No  question  could  have 
been  made,  if  there  had  been  lay  days  in 
the  present  charter-party,  that  they  would 
have  begun  to  run  on  the  1st  of  Sep- 
tember. 

Neither  does  Tiis  v.  Byers  (12)  bear  on 
the  present  case.  The  Court  there  says : 
— "  We  took  time  to  look  into  the  au- 
thorities, and  are  of  opinion  that  where  a 
given  number  of  days  is  allowed  to  the 
charterer  for  unloading,  a  contract  is  im- 
plied on  his  part  that  from  the  time  when 
the  ship  is  at  the  usual  place  of  discharge 
he  will  take  the  risk  of  any  ordinary 
vicissitudes  which  may  occur  to  prevent 
him  releasing  the  ship  at  the  expiration 
of  the  lay  days."  Had  there  been  lay 
days  in  this  case,  that  would  have  had  a 
bearing  on  the  question,  whether  the 
days  on  which  the  weather  prevented 
lighters  from  crossing  the  bar  were  to  be 
reckoned  as  lay  days  or  not.  The  parties 
can  by  express  agreement  prevent  any 
dispute  as  to  this,  as  was  done  in  Hudson 
v.  Ede  (14),  though,  as  that  case  shews, 
they  may,  unless  they  are  cautious,  pro- 
duce results  which  they  did  not  anticipate. 

But,  for  whatever  reason,  the  parties 
who  framed  the  charter-party  in  this  case, 
and  that  in  the  case  of  Wright  v.  The 
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New  Zealand  Shipping  Company  (5), 
did  not  choose  to  have  lay  days  for 
the  discbarge  of  the  vessel,  and,  con- 
sequently, it  is  left  to  the  Court  to  say 
what  is  the  contract  implied  by  law,  not 
qualified  in  any  way  in  the  charter-party 
in  Wright  v.  The  New  Zealand  Shipping 
Company  (5),  and  in  the  present  case 
only  qualified,  if  at  all,  by  the  provision 
that  the  cargo  is  to  be  discharged  with 
all  dispatch,  according  to  the  custom  of 
the  port.  The  strongest  argument  in 
favour  of  the  appellant  is,  I  think,  this : 
— "  The  merchant,"  says  Lord  Ellen- 
borough,  in  Barker  v.  Hodgson  (13),  "  is 
the  adventurer  who  chalks  out  the  voyage, 
and  is  to  furnish  at  all  events,  the  aub- 
ject-matter  out  of  which  the  freight  is  to 
accrue."  And  on  this  principle  it  was 
held  in  that  case,  and  has  been  held  in 
several  others,  that  there  is  an  absolute 
contract  on  his  part  to  furnish  a  cargo, 
and  that  he  is  bound  to  pay  damages  if 
it  becomes  impracticable  to  do  so;  though 
it  would  be  otherwise  if  it  became  illegal 
to  do  so.  The  oases  of  Adams  v.  The 
Royal  Mail  Steamer  Company  (4)  and 
Kearon  v.  Pearson  (7)  proceed  on  this 
principle.  The  parties  may,  and  often 
do,  provide,  by  express  qualification,  that 
strikes,  quarantine  or  other  impediments, 
shall  excuse  the  merchant.  And  perhaps 
the  same  effect  may  be  produced  if  it  ap- 
pear that  the  contract  was  framed  with 
reference  to  any  particular  state  of  things 
— Harris  v.  Dressman  (15).  I  amnot  aware 
of  any  case  contradicting  the  doctrine 
that,  in  the  absence  of  something  to 
qualify  it,  the  undertaking  of  the  mer- 
chant to  furnish  a  cargo  is  absolute.  And 
if  the  obtaining  lighters  or  other  cus- 
tomary appliances  for  the  discharge  of  a 
ship  on  its  arrival  was,  like  the  procuring 
a  cargo  for  loading  the  ship,  a  matter 
which  fell  entirely  on  the  merchant,  so 
that  he  might  choose  his  own  mode  of 
fulfilling  it,  I  am  not  prepared  to  say  that 
on  the  same  principle  he  ought  not  to  be 
held  to  undertake,  without  qualification, 
to  provide  those  appliances.  And  this 
seems  to  be  the  basis  of  the  judgments  of 
Lords  Justices  Bramwell  and  Cotton, 
and,  as  it  rather  seems  to  me,  of  Lord 

(15)  23  Law  J.  Rep.  Exch.  210. 
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Justice  Thesiger,  also,  as  then  expressed 
(though  he  does  not  adhere  now  to  that 
opinion)  in  Wright  v.  The  New  Zealand 
Shipping  Company  (5),  and  of  Lord  Justice 
Cotton  in  the  case  now  at  the  bar.  But  I  do 
not  think  that  the  undertaking  to  supply 
lighters  or  other  appliances  to  assist  in 
discharging  the  ship  does  fall  within  the 
same  principle  as  the  undertaking  to 
supply  a  cargo.  There  is  no  case  in  which 
it  has  been  held  so  to  do  ;  and,  as  far  as 
I  can  find,  there  is  nothing  in  any  of  the 
text  books  in  support  of  the  doctrine  that 
it  does ;  and,  as  it  seems  to  me,  what 
authority  there  is  (I  agree  it  is  not  very 
direct),  is  against  the  position. 

In  Bodgers  v.  Forresters  (11)  the  char- 
ter-party expressly  stated  that  "The 
said  freighter  should  be  allowed  the  usual 
and  customary  time  to  unload  the  ship 
or  vessel  at  her  port  of  discharge."  The 
facts  appearing  to  be  that  the  cargo 
(wines)  was  of  such  a  nature  that  it  was 
usual  and  customary  to  unload  in  a  bonded 
warehouse,  and  that  the  delay  in  this 
particular  case  was  owing  to  an  unusual 
crowd  of  shipping  in  the  docks,  Lord 
El lenbo rough's  ruling  was  that  the  usual 
and  customary  time  was  that  which  would 
be  taken  to  discharge  into  a  bonded 
warehouse  in  the  then  state  of  the  docks. 
In  Burmester  v.  Hodgson  (10),  which 
came  on  before  Chief  Justice  Mansfield 
three  days  afterwards,  the  point  was  still 
more  clearly  raised.  There  was  no  char- 
ter-party, the  question  arising  on  a  bill  of 
lading ;  but  as  the  defendants  were  con- 
signees of  the  whole  cargo  of  brandies, 
that  did  not,  I  think,  make  any  difference. 
The  bill  of  lading  was  silent  as  to  the 
period  of  discharge.  It  appeared  that 
the  ship  entered  the  docks  and  did  not 
complete  her  discharge  for  sixty-three 
days.  "  It  appeared  —says  the  report 
— "  to  be  the  invariable  practice  to  bond 
cargoes  of  this  sort.  Even  when  the 
cargo  is  bonded,  if  the  docks  are  not 
overcrowded,  twenty  or  twenty-three 
days  are  a  sufficient  space  of  time  for  un- 
loading." Chief  Justice  Mansfield  said, 
"  Here  the  law  would  only  raise  an  im- 
plied promise  to  do  what  was  in  Bodgers 
v.  Forresters  (11)  stipulated  for  by  an 
express  covenant,  namely,  to  discharge 
the  ship  in  the  usual  and  customary  time 
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for  unloading  such  a  cargo.  That  has 
been  rightly  held  to  be  the  time  within 
whioh  snch  a  cargo  can  be  unloaded  in 
her  turn  into  the  bonded  warehouses. 
Saoh  time  has  not  been  exoeeded  by  the 
defendant.  If  the  brandies  were  to  be 
bonded  they  could  not  be  unloaded 
sooner,  and  the  defendant  seems  to  have 
been  as  anxious  to  receive  as  the  plaintiff 
was  to  deliver  them."  This  was  an  ex- 
press decision  that  the  merchant  was  not 
responsible  for  the  forty  days'  delay  occa- 
sioned by  the  unusually  crowded  state  of 
the  docks.  I  cannot  see  on  what  prin- 
ciple the  merchant  can  be  responsible  for 
the  lighters  being  too  few  to  unload  the 
unusual  number  of  ships,  if  he  is  not  to  be 
responsible  for  the  dock  being  too  small 
to  unload  the  same  unusual  number. 

In  Ford  v.  Cotesworth  (6)  it  was  held 
that  the  contract  implied  by  law  was  not, 
as  Chief  Justice  Mansfield  held,  a  contract 
to  discharge  in  the  usual  and  customary 
time,  but  one  that  the  merchant  and  ship- 
owner should  each  use  reasonable  dispatch 
in  performing  his  part.  But  this  does 
not  in  the  least  affect  the  point  for  whioh 
the  ruling  in  Burmester  v.  Hodgson  (10) 
is  in  this  case  valuable, — that  in  con- 
sidering what  is  reasonable  dispatch 
under  the  circumstances,  the  number  of 
ships  there,  though  unusually  large,  is 
one  of  the  circumstances  to  be  taken 
into  account.  In  Taylor  v.  The  Great 
Northern  Railway  Company  (16),  it  was 
laid  down  that  a  "  reasonable  time " 
meant  what  was  reasonable  under  the 
circumstances.  Justice  Byles  there  says, 
"  My  brother  Hayes  treats  ordinary  time 
and  reasonable  time  as  meaning  the  same 
thing  ;  but  I  think  reasonable  time  means 
a  reasonable  time  looking  at  all  the  cir- 
cumstances of  the  case.  The  delay  in 
this  case  was  an  accident,  as  far  as  the 
defendants  were  concerned,  entirely  be- 
yond their  control,  and  therefore  I  think 
they  are  not  liable." 

This  is,  I  think,  right  and  applicable 
to  the  present  case. 

The  only  other  case  which  it  is  neces- 
sary to  notice  is  Ashcroft  v.  The  Crow 
Orchard  Colliery  Company  (2).  There 
the  regulations  of  the  docks,  which  were 

(16)  Law  Bep.  1  CP.  386. 


known  to  both  parties,  were,  amongst 
others :  "  No  coal  agent  to  be  allowed 
to  load  more  than  two  flats  at  the  cranes 
at  the  same  time,  nor  to  have  more  than 
three  vessels  in  the  docks  loading  and  to 
load  at  the  cranes  at  one  time." 

By  the  charter-party  the  vessel  was  to 
load  in  the  docks  :  "  To  be  loaded  with 
the  usual  dispatch  of  the  port." 

The  facta  were  that  the  defendants 
acted  as  their  own  coal  agents,  and  had 
at  the  time  thirteen  ships  which  had 
priority  over  the  plaintiff's  ;  and  the  ship 
was  in  consequence  kept  outside  the  dock 
for  thirty  days  after  she  was  at  the  dis- 
posal of  the  defendants,  before  the  dock 
company  would  admit  her.  The  decision  of 
the  Court  was  that  the  contract  was  to 
load  with  the  usual  dispatch,  and  that 
this  self-imposed  liability  on  the  part  of 
the  charterers  to  do  so  was  no  defence, 
even  if  the  plaintiffs  had  known  of  it, 
which  in  fact  they  did  not.  I  think  this, 
which  is  probably  right,  has  no  bearing 
on  the  present  case. 

The  result  is,  that  I  come  to  the  con- 
elusion  that  the  ruling  of  Lord  Coleridge 
was  right,  and  that  the  appeal  should  be 
dismissed  with  costs.  This  is  hard  on  the 
shipowner,  who  is  in  no  default,  and  who 
probably  never  would  have  entered  into 
a  charter-party  in  those  terms  if  he  had 
thought  he  thereby  incurred  such  a  risk 
of  delay.  All  that  a  Court  of  law  can 
do  is  to  construe  the  contract  as  the 
parties  have  made  it,  so  as  to  make  it  as 
clear  as  can  be  what  the  legal  effect  of 
such  a  contract  is.  The  parties  can,  by 
altering  the  terms  of  their  contracts 
in  future,  avoid  any  inconvenience  that 
arises  from  that  construction.  It  is  no 
doubt  not  an  easy  thing  to  introduce  a 
new  form  of  contract  into  mercantile  use, 
but  it  can  be  done. 

Order  appealed  from  affirmed,  and 
appeal  dismissed  with  costs. 


Solicitors— Chester,  Urquhart  &  Co.,  agents  for 
R.  B.  D.  Bradshaw,  Barrow-in-Furness,  f* 
appellant ;  Allin  &  Greonop,  for  respondent* 
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1880.    1   In  re  the  west  bromwich 
April  26.  j  school  board. 

Elementary  Education  Acts,  1870  8c 
1873  (33  ft  34  Vict.  c.  75  and  36  37 
Vict.  c.  86) — School  Board  Election — 
Mode  of  questioning  Election — Corrupt 
Practices  (Municipal  Elections)  Act,  1872 
(35  $•  36  Vict.  c.  60). 

The  Corrupt  Practices  Municipal  Act, 
1872  (35  36  Vict.  c.  60),  does  not  apply 
to  a  school  board  election,  and  therefore 
such  election  cannot  be  questioned  by  pe- 
tition under  that  Act. 

A.  Wills  (Anstie  with  him)  moved  for 
an  order  that  a  petition  against  the  elec- 
tion of  certain  members  of  the  West 
Bromwich  School  Board  which  had  been 

£ resented  under  the  Corrnpt  Practices 
[unicipal  Act,  1872  (35  &  36  Vict.  c. 
60)  shonld  be  taken  off  the  file  of  the 
Court  on  the  ground  that  that  Act  does 
not  extend  to  School  Board  elections. 
The  mode  of  election  of  a  school  board 
is  provided  for  by  section  31  of  the 
Elementary  Education  Act,  1870  (33  & 
34  Yict.  c.  75),  and  section  33  enacts  that 
"  in  case  any  question  arises  as  to  the 
right  of  any  person  to  act  as  a  member 
of  a .  school  board  under  this  Act,  the 
education  department  may,  if  they  think 
fit,  inquire  into  the  circumstances  of  the 
case  and  make  such  order  as  they  deem 
just  for  determining  the  question,  and 
such  order  shall  be  final  unless  removed 
by  writ  of  certiorari  during  the  term  next 
after  the  making  of  such  order."  The 
validity  of  a  school  board  election  may 
therefore  be  enquired  into  by  the  Education 
Department  under  this  33rd  section.  It 
may  also,  perhaps,  be  enquired  into  by  a 
quo  warranto,  but  it  cannot  be  questioned 
by  petition  under  the  Corrupt  Practices 
Municipal  Act,  1872.  That  Act  does  not 
apply  to  such  election. 

The  polling  at  a  school  board  election 
is  to  be  by  ballot  according  to  the  Ballot 
Act.  That  is  the  effect  of  the  Elementary 
Education  Act,  1873  (36  &  37  Vict,  o 
86).  The  schedules  to  that  Act  by  sec- 
tion 26  are  to  be  of  the  same  force  as  if 
enacted  in  the  body  of  that  Act,  and  the 
second  schedule,  which  gives  rules  for  the 
Vou  49.— Q.B.,  CP.  &  Exch. 


election  of  members  of  a  school  board, 
declares  that  "  any  poll  shall,  so  far  as 
circumstances  admit,  be  conducted  in  like 
manner  in  which  the  poll  at  a  contested 
municipal  election  is  directed  by  the 
Ballot  Act,  1872,  to  be  conducted  and, 
subject  to  any  exceptions  or  modifications 
contained  in  any  order  of  the  Education 
Department  made  in  pursuance  of  this 
Act,  the  Ballot  Act,  1872,  shall  apply  in 
the  case  of  the  election  of  a  school  board 
in  like  manner  as  if  the  provisions  thereof 
were  herein  enacted  with  the  substitution 
of  school  board  election  for  municipal 
election." 

The  Ballot  Act,  1872  (35  &  36  Vict.  c. 
33),  by  section  20,  applies  the  mode  of 
taking  the  poll  by  ballot  under  that  Act 
at  a  parliamentary  election  to  the  poll  at 
a  contested  municipal  election. 

[Lord  Colbridqb,  C.J. — Section  33  of 
the  Elementary  Education  Aot,  1870,  is 
not  repealed.] 

No;  and  there  is  nothing  which  applies 
the  Corrupt  Practices  Municipal  Aot, 
1872,  to  school  board  elections.  That 
Act  is  not  incorporated  with  or  made  part 
of  the  Ballot  Act,  1872,  and,  therefore, 
the  application  of  the  Ballot  Act  to  the 
school  board  election  does  not  also  make 
the  Corrupt  Practices  Municipal  Act, 
1872,  applicable  to  such  election. 

[He  was  then  stopped  by  the  Court.] 

Jeune,  for  the  petitioners. — Between 
the  passing  of  the  Elementary  Education 
Acts,  1870  and  1873,  the  Ballot  Act  of 
1872  (35  &  36  Vict.  c.  33)  was  passed, 
and  that  Act  applied  its  provisions  for 
taking  the  poll  at  parliamentary  elections 
to  a  poll  at  a  contested  municipal  election. 
Then  section  2,  sub-section  2,  of  the 
Corrupt  Practices  Municipal  Act,  1872 
(35  <fc  36  Vict.  c.  60),  enacts  that  that 
Aot "  shall,  so  far  as  is  consistent  with 
the  tenor  thereof,  be  construed  as  one 
with  the  Acts  for  the  time  being  in  force 
relating;  to  boroughs  and  to  elections  in 
boroughs."  That  in  effect  incorporates 
it,  therefore,  with  the  Ballot  Act,  1872, 
and  as  by  the  2nd  schedule  of  the  Ele- 
mentary Education  Act,  1873,  the  Ballot 
Act,  1872  is  to  apply  to  the  election  of  a 
school  board  in  like  manner  as  if  its  pro- 
visions were  enacted  in  the  Elementary 
Education  Act,  "  with  the  substitution  of 
4  N 
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school  board  for  municipal  election,"  so 
the  Corrupt  Practices  Municipal  Act, 
1872,  mast,  therefore,  also  apply  to  a 
school  board  election. 

[Lord  Coleridge,  C.J.— The  35  &  36 
Vict.  c.  60.  s.  2.  sab-sect.  2  does  not  say 
that  that  Act  is  to  be  deemed  as  one  with 
the  Acts  relating  to  elections  in  boroughs, 
bat  that  it  shall  be  construed  as  one  with 
such  Acts.] 

That  is  in  effect  the  same.  "  Construed 
as  one  "  most  mean  that  the  provisions 
applicable  to  the  one  Act  shall  be  applic- 
able to  the  other. 

Wills  replied. 

Lord  Coleridge,  O.J. — I  am  of  opinion 
that  Mr.  Wills  is  entitled  to  succeed  in 
this  application  and  that  the  petition 
roust  be  taken  off  the  file  of  this  Court. 
The  Elementary  Education  Act,  1870, 
contains  certain  provisions  as  to  the  elec- 
tion and  constitution  of  school  boards, 
and  section  33  points  out  a  mode  for 
inquiring  into  ana  determining  any  ques- 
tion as  to  the  right  of  any  person  to  act 
as  a  member  of  such  board.  [His  Lord- 
ship here  read  that  section.]  It  appears 
to  me  that  that  was  clearly  the  state  of 
the  law  at  that  time.  There  was  to  be 
an  election  in  a  certain  form,  and  tbe 
mode  of  questioning  it  was  to  be  by  the 
education  department.  At  that  time  the 
Ballot  Act  had  not  passed.  It  did  so  in 
1872,  and  in  1873  an  Act  was  passed  to 
amend  the  Elementary  Education  Act, 
and  the  legislature  thought  proper  by 
that  Act  to  apply  the  election  by  ballot 
to  school  board  elections,  and  accordingly 
in  the  second  schedule  it  enacted,  that 
the  poll  should  be  taken  by  ballot  in  like 
manner  as  the  poll  at  a  contested 
municipal  election,  and  that  the  Ballot 
Act  should  apply  in  the  case  of  the 
election  of  a  school  board,  as  if  the  Ballot 
Act  had  been  part  of  tbe  Elementary 
Education  Act,  1873.  In  that  same  Act, 
by  a  subsequent  schedule,  namely,  the 
4th  schedule,  certain  parts  of  the  Ele- 
mentary Education  Act,  1870,  are  re- 
pealed, but  not  section  33,  and  that  sec- 
tion remains,  therefore,  unrepealed  and 
stands  as  it  was  before  the  Act  of  1873. 
The  argument  which  Mr.  Jeune  has  ad- 
dressed to  us  is,  that  as  the  Act  of  1873 


has  applied  the  Ballot  Act  to  a  school 
board  election,  as  if  the  latter  were  a 
municipal  election,  the  Corrupt  Practices 
(Municipal  Elections)  Act,  1872,  which  is 
to  be  construed  as  one  with  Acts  relating 
to  borough  elections,  is  to  be  read  as 
applying,  therefore,  to  a  school  board 
election ;  bnt  the  Ballot  Act  is  one  enact- 
ment, and  the  Corrupt  Practices  Act  is 
another  and  different  enactment,  and  the 
legislature  whioh  says  the  proceedings  at 
the  school  board  election  shall  be  accord- 
ing to  the  one  Act  carefully  leaves  oat 
the  other  Act.  It  is  said  that  the  one  is 
to  mean  the  other  because  one  of  these 
statutes  says  it  is  to  be  construed  as  one 
with  Acts  which  would  include  the  other 
Act,  but  I  think  that  the  Act,  namely, 
the  Elementary  Education  Act,  1873, 
means  what  it  says,  and  does  not  mean 
what,  on  behalf  of  the  petitioner,  it  is 
contended  it  does. 

Grove,  J. — I  am  of  the  same 
I  had,  and  still  have,  some 
about  what  is  the  meaning  of  the 
"  construed  as  one  "  in  section  2  of  the 
Corrupt  Practices  Municipal  Elections 
Act,  1872.  Still  if  that  Act  is  to  be 
deemed  as  one  with  the  Ballot  Act  in 
relation  to  borough  elections,  the  33rd 
section  of  the  Elementary  Education 
Act,  1870,  has  not  been  repealed,  and 
therefore  a  school  board  election  must  be 
questioned  as  there  provided. 

Order  granted. 

Solicitors— Edward  Dojle  &  Sons,  agents  for 
Jackson  &  Sharp*,  West  Bromwich,  for  peti- 
tioners; F.  Needham,  agent  for  E.  Caddiek, 
West  Bromwich,  for  respondents. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.    "I  WILLIAMS  AND  ANOTHER  (appel- 

Feb.  19.  J     lants)  v.  bllis  (respondent). 

Turnpike  Tell — Carriage  drawn  by  Steam 
or  other  Power — Bicycle. 

[For  the  report  of  the  above  case,  see 
49  Law  J.  Rep.  M.C.  47.] 
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[IN  THE  OOUBT  OF  APPEAL] 
(Appeal  from  the  Common  Pleas  Division.) 

MarX,  23. }  WBD  AVBLAND  v-  LUCAS* 

Highways  —  Locomotives  on  Roads  — 
Highways  and  Locomotives  Amendment 
Act,  1878  (41  Sf  42  Vict.  c.  77),  s.  23— 
"  Excessive  Weight "  and  "  eatfraordwiary 
Expenses,"  how  ascertained. 

Section  23  o/  iAe  Highways  and  Loco- 
motives Amendment  Act,  1878,  enacts  that 
where  by  a  certificate  of  their  surveyor 
it  appears  to  the  authority  which  is  liable 
to  repair  any  highway  that,  u  having  re- 
gard to  the  average  expense  of  repairing 
highways  in  the  neighbourhood,  extraor- 
dinary expenses  have  been  incurred  by 
such  authority  in  repairing  such  highway, 
by  reason  of  the  damage  caused  by  exces- 
sive weight  passing  along  the  same,  or  ex- 
traordinary traffic  thereon,"  the  authority 
may  recover  in  a  summary  manner  the 
amount  of  such  expenses  pom  the  person  by 
whose  order  the  weight  or  traffic  has  been 
conducted. 

The  appellant  used  on  a  highway  a 
locomotive  engine  and  waggons  in  order  to 
carry  goods  and  materials  for  the  ordinary 
purposes  of  his  estate.  The  engine  was 
constructed  and  used  in  accordance  with 
the  Locomotives  Acts,  1861  and  1865,  and 
the  weight  of  the  engine  and  the  width  of 
its  wheels  were  in  compliance  with  section 
28  of  the  Highways  and  Locomotives 
Amendment  Act,  1878.  Justices  having 
made  an  order  for  the  payment  by  the 
appellant  of  a  sum  to  cover  extraordinary 
expenses  incurred  by  the  highway  authority 
by  reason  of  the  damage  caused  to  the  road 
by  the  use  of  the  engine  and  waggons,  it 
was — 

Held,  on  a  case  stated  by  the  justices, 
that  the  question  of  what  was  "  excessive 
weight "  and  "  extraordinary  traffic  "  within 
section  23,  must  be  determined  with  refer- 
ence to  the  ordinary  traffic  of  the  road,  and 
its  capacity  for  bearing  weights,  and  not 
with  reference  to  abnormal  traffic  merely, 
or  to  weight  in  excess  of  that  authorised  by 

(1)  Coram  Bramwell,  L.J.;  Baggallay,  L.J.; 
and  Thesiger,  L  J. 


statute,  and  therefore  that  the  order  of  the 
justices  was  rightly  made. 

Decision  of  the  Common  Pleas  Division 
affirmed. 

Appeal  from  a  judgment  of  the  Com- 
mon Pleas  Division,  on  a  Case  stated  by 
justices  under  20  &  21  Vict.  c.  43. 

Upon  an  information  laid  by  the  sur- 
veyor of  highways  for  the  parish  of  Edith 
Weston,  in  the  county  of  Rutland,  against 
Lord  Aveland,  justices  at  petty  sessions, 
holden  at  Oakham,  ordered  that  Lord 
Aveland  should  pay  to  the  highway  au- 
thority of  Edith  Weston  the  sum  of  40Z., 
being  the  amount  of  extraordinary  ex- 
penses alleged  to  have  been  incurred  by 
the  highway  authority  in  repairing  a 
highway  within  the  parish,  by  reason  of 
the  damage  caused  by  excessive  and  ex- 
traordinary traffic  on  the  highway  through 
the  use  by  Lord  Aveland  of  some  loco- 
motive engines  and  tracks  laden  with 
bricks,  &c. 

The  sum  was  claimed  under  and  in 
pursuance  of  section  23  of  the  Highways 
and  Locomotives  (Amendment)  Aot,  1878 
(41  &  42  Vict.  c.  77). 

At  the  request  of  the  defendant  the 
justices  stated  a  case  which  (so  far  as  is 
material)  was  as  follows : — 

1.  The  respondent  is  a  landed  pro- 
prietor, and  the  surveyor  of  highways  in 
the  parish  of  Edith  Weston,  which  parish 
is  not  situated  within  the  district  of  any 
highway  board,  or  of  any  urban  sanitary 
authority. 

2.  The  appellant  is  a  large  landed  pro- 
prietor, having  real  estate  in  the  parish 
of  Edith  Weston,  and  in  the  adjacent 
parishes  of  North  Luffenham  and  Nor- 
manton  and  in  other  parishes.  Included 
in  his  estate  are  a  mansion  and  grounds 
where  he  resides  at  Normanton,  adjoin- 
ing the  parish  of  Edith  Weston  towards 
the  north,  and  also  brick  and  tile  works 
in  the  parish  of  North  Luffenham,  which 
last- mentioned  parish  adjoins  the  parish 
of  Edith  Weston  towards  the  south.  At 
these  brick  and  tilo  works,  bricks  and 
tiles,  drain  pipes  and  similar  goods  are,  and 
for  several  years  have  been,  manufactured 
for  use  on  the  appellant's  estates,  and  also 
for  sale.  These  works  are  connected  with 
the  Peterborough  and  Syston  branches  of 
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the  Midland  Railway  Company  by  a 
siding,  and  goods  made  at  such  works 
and  not  used  (with  other  goods)  on  the 
appellant's  estate  as  hereinafter  men. 
tioned,  are  either  taken  away  by  pur- 
chasers in  carte  and  waggons  drawn  by 
horses,  or  are  carried  away  by  train  from 
the  siding. 

3.  Prior  to  the  30th  of  July,  1877,  the 
mode  of  conveyance  of  goods  nsed  on 
the  appellant's  estate  was  cartage  with 
horses. 

4.  On  the  30th  of  July,  1877,  the  ap- 
pellant first  used  a  traction  engine,  which 
with  the  waggons  thereto  has  since  been 
used  for  the  traffic  between  the  North 
Luffenham  railway  station  and  various 
parts  of  the  appellant's  estates.  In  going 
to  and  from  the  railway  station  the  traffic 
has  been  in  part  over  the  highway  in  the 
parish  of  Edith  Weston.  Since  the  5th 
of  February,  1878,  the  appellant  has  used 
a  second  traction  engine  for  similar  pur- 
poses, and  upon  the  same  roads.  These 
engines  usually  draw  two  waggons,  each 
of  which  is  capable  of  carrying  six  tons. 
The  total  weight  of  an  engine  and  trucks 
when  loaded  would  be  about  twenty-four 
tons. 

5.  The  engines  and  waggons  have  been 
employed  solely  for  the  carriage  of  ma- 
terials and  goods  used  for  ordinary  pur- 
poses on  the  appellant's  estate,  such  as 
materials  for  repairing  the  mansion,  farm- 
buildings,  farm-houses  and  labourers' 
cottages,  for  repairing  fences  and  roads, 
drain  tiles,  fuel  and  other  similar  things. 

These  engines  and  waggons  have  not 
even  been  used  for  carrying  bricks  or 
other  things  which  have  been  sold  by  the 
appellant,  or  in  any  way  whatever  for 
purposes  unconnected  with  the  use  and 
occupation  and  maintenance  or  repair  of 
his  estate ;  and  all  the  materials  or  things 
carried  by  them  over  the  road  in  ques- 
tion would,  if  the  engines  and  waggons 
had  not  been  used,  have  been  carried  in 
carts  and  waggons  drawn  by  horses. 

6.  The  weight  of  one  of  the  engines 
was  six  and  of  the  other  nine  tons,  or 
with  coals  and  water,  the  weight  was 
nine  and  ten  tons  respectively.  The  weight 
of  each  of  the  waggons  was  thirty  cwt., 
the  tires  of  the  wheels  of  the  engines 
were  sixteen  inches  wide,  and  the  tires  of 


the  wheels  of  the  waggons  eight  inches 
wide ;  and  the  engines  and  waggons  were 
constructed  and  used,  according  to  the 
evidence  of  Mr.  Aveling,  the  maker  of  the 
appellant's  engines  and  waggons,  and  of 
the  superintendent  of  the  appellant's 
agricultural  and  general  works  (which 
was  not  contradicted)  in  accordance  with 
the  provisions  of  the  Locomotive  Acta  and 
the  Acts  amending  the  same.  According 
to  the  evidence  the  waggons  might 
legally  carry  eight  tons,  but  they  were  so 
constructed  as  only  to  carry  six  tons. 

7.  The  weight  of  an  ordinary  agri- 
cultural waggon  drawn  by  horses  varies 
from  fifteen  to  twenty-five  cwt.  The 
width  of  the  tires  is  from  three  to  fonr- 
and-a-half  inches.  Such  waggons  carry 
loads  of  from  two  to  four  tons.  [Here 
followed  a  calculation  of  the  bearing 
weight  per  inch  upon  the  road  of  the  en- 
gines, and  the  different  sorts  of  waggons 
used  by  the  appellant.]  There  was  no 
evidence  as  to  the  kind  of  waggons  or 
carts  used  by  the  appellant  previous  to 
his  using  the  locomotives  and  the  wag- 
gons drawn  by  them. 

8.  The  engines  and  waggons,  in  passing 
between  the  North  Luffenham  railway 
station  and  the  appellant's  estate,  pass  over 
a  highway  in  the  parish  of  Edith 
Weston,  the  length  of  which  is  about 
three-quarters  of  a  mile. 

9.  The  total  length  of  the  highways  in 
the  parish  of  Edith  Weston  is  seven  miles, 
six  and  three-quarters  furlongs.  The 
total  cost  of  the  repair  of  the  said  high- 
ways for  the  year  ending  the  31st  of 
March,  1877,  was  142Z.  10*.  6d. ;  for  the 
year  ending  the  31st  of  March,  1878, 
144Z.  Ob.  9d.t  and  for  the  year  ending  the 
31st  of  March,  1879,  1891.  11*.,  being  an 
increase  in  the  latter  year  of  45?. 

No  separate  accounts  were  kept  pre- 
vious to  the  passing  of  the  Highways  and 
Locomotives  Act,  1878,  of  the  cost  of 
repairs  of  the  highway  mentioned  in  the 
information,  over  which  the  engines  and 
waggons  of  the  appellant  pass ;  but  the 
above-mentioned  accounts  for  the  years 
1877,  1878  and  1879,  of  the  cost  of  the 
repairs  of  the  highways  in  Edith  Weston 
included  the  cost  of  repairing  the  high- 
way mentioned  in  the  information. 

[The  remainder  of  clause  9  set  oat 
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items  of  expenditure  by  which  it  ap- 
peared that  for  the  year  ending  the  31st 
of  March,  1879,  ont  of  the  1891. 11«.  10i., 
being  the  total  cost  of  repair  of  all  the 
highways  in  the  parish  of  Edith  Weston, 
811.  8s.  5(2.  was  the  cost  of  the  repair 
of  the  highway  mentioned  in  the  in- 
formation.] 

10.  The  respondent  and  his  witnesses 
stated  that  the  additional  outlay  in  the 
year  ending  the  31st  of  March,  1879,  was 
rendered  necessary  in  consequence  of 
the  use  of  the  locomotives,  which  usually 
went  five  times  a  week  along  the  highway 
mentioned  in  the  information ;  that  the 
locomotives  cat  deep  rats,  and  spoilt  the 
shape  of  the  road  by  making  the  middle 
part  of  the  road  the  lowest,  when  it  should 
be  the  highest ;  that  the  weight  of  the 
locomotives  being,  as  hereinbefore  stated, 
in  ezoess  of  the  weight  of  an  ordinary 
waggon  drawn  by  horses,  made  (the  re- 
spondent and  his  witnesses  contended) 
the  road  bulge,  that  the  wheels  would 
bite  on  and  tear  up  the  road  and  tear 
great  pieces  up,  and  that  the  rats  re- 
quired to  be  constantly  filled  up  or  the 
road  would  have  become  impassable; 
that  they  did  not  complain  of  the  goods 
or  materials  that  were  carried  by  the 
engines  and  waggons,  but  of  the  mode 
in  which  they  were  conveyed,  and  of  the 
excessive  weight  of  the  engines  and 
trucks  and  the  wheels  together.  It  was 
the  weight  of  the  engine  and  the  bite  of 
the  wheels  by  which  they  alleged  that 
the  damage  was  done  and  the  additional 
outlay  caused.  It  was  proved  that  the 
roads  in  Edith  Weston  were  properly 
constructed,  and  had  been  well  drained 
and  in  good  condition  before  the  appel- 
lant used  the  engines,  and  that  they 
were  very  good  previous  to  last  winter, 
bat  were  much  deteriorated  since. 

11.  [The  case  then  stated  the  expense 
per  mile  for  repairing  highways  in  three 
adjoining  parishes  to  Edith  Weston  during 
1877,  1878  and  1879.1  For  the  year 
ending  the  31st  of  March,  1879,  the 
expense  of  repairing  all  the  highways 
in  the  parish  of  Edith  Weston,  except 
the  highway  mentioned  in  the  infor- 
mation, was  at  the  rate  of  15Z.  6s.  lid. 
per  mile.  The  expense  of  repairing  the 
last- mentioned  highway  during  the  same 
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period  was  at  the  rate  of  1021.  7*.  2d.  per 
mile. 

12.  Exoept  as  aforesaid  there  was  no 
evidence  to  shew  what  proportion  of 
the  expense  of  repairing  the  highways  in 
Edith  Weston  was  caused  by  the  appel- 
lant's engines  and  waggons  passing  along 
the  said  portion,  nor  what  part  of  such 
expenses  was  caused  since  the  passing  of 
the  Highways  and  Locomotives  Act, 
1878. 

13.  Evidence  was  given  by  the  appellant's 
witnesses  to  shew  that  the  locomotives 
did  not  exceed  nine  feet  in  width,  and 
that  they  were  respectively  eight  and  nine 
tons  in  weight,  and,  as  before  mentioned, 
constructed  and  used  in  accordance  with 
the  Locomotives  Aots ;  that  the  bearing 
weight  per  inch  of  the  wheels  of  the  wag- 
gons and  carta  drawn  by  horses  was 
greater  than  that  of  locomotive  engines 
and  waggons  similar  to  those  of  the  ap- 
pellant ;  that  the  use  of  such  locomotives 
and  waggons  did  not  cause  so  much 
damage  to  ordinary  roads  as  would  be 
caused  thereto  by  the  carriage  of  the 
same  goods  thereover  by  carts  and  wag- 
gons drawn  by  horses ;  that,  whether  a 
road  be  made  as  an  ordinary  road  in  an 
agricultural  district,  or  made  as  roads  are 
usually  made  in  urban  districts,  the  wear 
and  tear  of  materials  conveyed  by  loco- 
motives and  waggons  such  as  the  appel- 
lant's would  be  less  than  if  the  same 
materials  were  conveyed  in  waggons  and 
carts  drawn  by  horses;  that  the  injury 
described  as  done  to  the  road  was,  in  the 
opinion  of  the  witnesses,  impossible  to 
have  been  caused  by  the  locomotives  and 
waggons  of  the  appellant ;  and  that  the 
roads  in  Norman  ton  parish  (an  adjacent 
parish  in  which  the  appellant  had  pro. 
perty)  had  cost  less  in  keeping  in  repair 
since  these  locomotives  and  waggons  had 
been  used;  but  no  evidence  was  given 
shewing  the  comparative  cost  of  such 
last-mentioned  roads  before  and  after  the 
user  of  the  locomotives,  nor  as  to  the  cost 
of  such  roads. 

14.  It  was  proved  that  locomotives  of 
much  greater  weight  than  those  nsed  by 
the  appellant  are  made,  and  that  some  of 
such  locomotives  are  largely  used  by 
Government. 

15.  The  following  is  a  copy  of  the  cer- 
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tificate  given  by  the  respondent,  and  pro- 
duced at  the  hearing : — 
"  To  the  Highway  Authority  of  the  Parish 

of  Edith  Weston,  in  the  Oonnty  of 

Rutland. 

"  I,  Richard  Lnoas,  of  Edith  Weston 
Hall,  in  the  parish  of  Edith  Weston,  in 
the  county  of  Rutland,  do  hereby  certify 
that,  having  regard  to  the  average  ex- 
penses of  repairing  highways  in  the 
neighbourhood,  extraordinary  expenses  to 
the  extent  of  40Z.  have  been  incurred  by 
the  said  highway  authority  in  repairing  a 
certain  highway  in  the  said  parish  of 
Edith  Weston  leading  from  North  Luffen- 
ham  to  Normanton,  by  excessive  weight 
passing  along  the  same  and  extraordinary 
traffic  thereon,  to  wit,  certain  steam  loco- 
motive engines  drawing  trucks  laden  with 
bricks,  coals,  granite,  timber,  and  other 
materials ;  and  that  such  excessive  weight 
and  extraordinary  traffic  have  been  con- 
ducted by  the  order  of  the  Right  Hon. 
Baron  Aveland.    Dated,  <fcc. 

"  (Signed)       Richard  Lucas." 

16.  It  was  contended  on  behalf  of  the 
respondent  that  the  extra  cost  of  repairing 
the  highways  in  the  parish  was  caused  by 
reason  of  the  appellant  using  the  said 
locomotives  and  waggons  on  the  highways 
mentioned  in  the  information,  and  that 
consequently  the  respondent  was  entitled 
to  recover  from  the  appellant  the  sum 
claimed  in  the  information  under  the 
provisions  of  the  Highways  and  Locomo- 
tives (Amendment)  Act,  1878,  41  <fc  42 
Vict.  c.  77.  s.  23. 

17.  It  was  contended  on  behalf  of  the 
appellant  that,  inasmuch  as  the  weight  of 
the  locomotives  and  waggons  was  not  in 
excess,  but  less  than  the  weight  autho- 
rised by  the  Locomotive  Acts,  1865  and 
1878  (namely,  fourteen  tons),  it  could  not 
be  said  to  be  excessive  within  the  mean- 
ing of  the  said  section ;  and  that,  as  they 
were  used  by  the  appellant  only  for  the 
ordinary  purposes  of  his  estate,  he  was  not 
liable  for  any  sum  by  reason  of  the  use  of 
such  engines  and  waggons  as  aforesaid  in 
respeot  of  the  expense  of  repairing  the 
highway ;  and  further,  that  if  he  was 
liable  at  all,  there  was  no  evidence  to  shew 
what  proportion  of  such  expenses  was  at- 
tributable to  and  chargeable  against  the 
use  of  the  said  engines  and  waggons. 


18.  The  magistrates  were  of  opinion 
that  the  traffic  had  been  excessive  and 
extraordinary,  and  that  extra  expenses 
had  during  the  year  ending  the  31st  of 
Maroh,  18/9,  and  since  the  passing  of  the 
Highways  Act  of  the  last  session,  been 
incurred  by  the  surveyor  of  the  parish  to 
the  amount  of  401.  in  repairing  the  high, 
ways  in  the  parish  by  reason  of  the 
damage  caused  by  the  engines  and  wag- 
gons passing  along  the  highway  men- 
tioned in  the  information,  and  they 
consequently  ordered  the  appellant  to  pay 
the  said  sum  of  4/01.  and  costs  to  the  re- 
spondent. 

If  the  Court  should  be  of  opinion  that 
the  increased  expenses  incurred  by  the 
surveyor  of  the  highways,  under  the  cir- 
cumstances hereinbefore  stated,  were  ex- 
traordinary expenses  within  the  meaning 
of  the  section,  and  that  there  was  suffi- 
cient evidence  of  the  proportion  of  the 
said  expenses  attributable  to  the  use  of 
the  said  engines  and  waggons,  the  order 
was  to  be  enforced.  If  the  Court  should 
be  of  the  contrary  opinion,  the  order  was  to 
be  quashed  and  the  information  dismissed, 
with  costs. 

The  Common  Pleas  Division  (Grove, 
J.,  and  Lindley,  J.)  held  that  the  expenses 
incurred  by  the  highway  authority  for 
Edith  Weston  were  "extraordinary  ex- 
penses "  incurred  by  reason  of  damage 
caused  by  "  excessive  weight  passing 
along  "  the  highway  within  section  28  of 
the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878  (1)  ;  but  the  Court  were 
of  opinion  that  there  was  not  sufficient 
evidence  to  shew  that  40Z.  was  the  oorrect 

(1)  Section  23  of  41  &  42  Vict  c  77,  enacts 
that  "  Where  by  a  certificate  of  their  surveyor  it 
appears  to  the  authority  which  is  liable  or  has 
undertaken  to  repair  any  highway,  whether  a  main 
road  or  not,  that,  having  regard  to  the  average 
expenseof  repairing  highways  in  the  neighbourhood, 
extraordinary  expenses  hare  been  incurred  by  such 
authority  in  repairing  such  highway,  by  reason  of 
the  damage  caused  by  excessive  weight  passing 
along  the  same,  or  extraordinary  traffic  thereon, 
such  authority  may  recover  in  a  summary  manner 
from  any  person  by  whose  order  such  weight  or 
traffic  has  been  conducted,  the  amount  of  such 
expenses  as  may  be  proved  to  the  satisfaction  of  the 
Court  having  cognisance  of  the  case  to  have  been 
incurred  by  such  authority  by  reason  of  the 
damage  arising  from  such  weight  or  traffic  as 
aforesaid." 
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measure  of  damage  caused  by  the  exces- 
sive weight  of  the  engines  used  by  the 
appellant,  though  some  damage  had  been 
caused  by  them.  On  the  parties  agreeing 
that  the  amount  should  be  reduced  to 
20Z.,  judgment  was  given  for  the  respon- 
dent, with  leave  to  appeal. 

W.  Qraham  (Henohell  with  him),  for 
the  appellant. — There  is  no  sufficient 
evidence  to  support  the  conviction. 
There  was  no  "  extraordinary  traffic " 
or  "  excessive  weight "  within  the 
meaning  of  section  23  of  the  Act  of 
1878.  By  "extraordinary  traffio"  the 
framera  of  the  section  aimed  at  traffic, 
not  extraordinary  with  reference  to  the 
bearing  capacity  of  the  road,  but  extra- 
ordinary in  the  sense  of  being  abnormal 
quoad  the  user  of  the  road.  Here  the  case 
finds  that  the  engine  and  waggons  were 
employed  solely  for  the  ordinary  purposes 
of  the  appellant's  estate.  Nor  was  there 
"  excessive  weight "  within  the  section, 
because  the  engine  was  within  the  weight 
sanctioned  by  file  Locomotives  Acts,  1861 
(24  &  25  Vict.  c.  70)  and  1866  (28  &  29 
Vict.  c.  83),  and  also  within  the  require- 
ments as  to  the  weight  and  the  width  of 
the  wheels  of  locomotives  of  section  28 
of  the  Act  of  1878.  "  Excessive  weight " 
in  section  23  mast  mean  weight  in  excess 
of  that  which  by  statute  may  be  imposed 
upon  the  road. 

Bompas  and  J.  Etherington  Smith,  for 
the  respondent,  were  not  required  to 
argue. 

Bramwell,  L.J. — The  magistrates  have 
found  in  effect  that,  having  regard  to  the 
average  expense  of  repairing  highways  in 
the  neighbourhood,  there  had  been  "  ex- 
cessive and  extraordinary  "  traffic  on  the 
highways  of  the  parish  of  "  Edith  Wes- 
ton," and  that  extra  expenses  had  been 
incurred  by  the  surveyor  of  the  parish  by 
reason  of  the  damage  caused  by  these 
engines  and  waggons  passing  along  the 
highways.  They  have  found,  therefore, 
that  the  case  is  within  the  section.  I 
think  their  finding  was  right.  It  is  ob- 
jected to,  not  as  being  against  evidence, 
but  because  it  is  said  that  there  was  no 
evidence  at  all  to  support  it.  I '  think  it 
clear  that  there  was,  and,  if  so,  it  is  found 


that  Lord  Aveland  has  thrown  a  burden 
upon  the  ratepayers  beyond  that  which 
the  ordinary  and  normal  use  of  the  road 
would  throw  upon  them.  It  is  said  that 
he  has  only  done  that  which  he  was  en- 
titled to  do.  I  agree ;  he  was  entitled  to 
use  a  locomotive  on  the  roads.  The  Loco- 
motives Acts  do  not  enable  a  thing  to  be 
used  on  the  roads  which  could  not  have 
been  used  before.  Those  Acts  only  recog- 
nised that  the  thing  had  been  used  before, 
and  provided  the  conditions  under  which 
it  should  be  used  in  the  future.  It  is 
asked,  by  what  standard  are  you  to  de- 
termine whether  the  use  of  the  road  is 
excessive  P  That  abstract  question  is  not 
capable  of  an  abstract  answer.  I  do  not 
see  how  a  rule  could  be  laid  down.  The 
question  must  depend  upon  the  circum- 
stances of  each  particular  case,  and  it 
must  be  considered  with  reference  to  the 
ordinary  traffic  of  the  road  and  its  capa- 
city for  bearing  weights.  It  is  impossible 
to  contend  that  the  Locomotives  Acts 
authorise  this  use  of  the  road  in  the  sense 
that  a  person  so  using  it  is  not  liable  to 
make  good  the  damage  he  causes.  I 
doubt  whether  he  would  not  be  liable  to 
an  indictment  for  a  nuisance,  and  the 
Locomotives  Act,  1865,  expressly  provides 
that  nothing  contained  in  it  shall  interfere 
with  rights  which  existed  against  owners 
of  locomotives  before  the  Act  was  passed. 
Section  23  of  the  Aot  of  1878  substitutes 
a  money  payment  for  the  indirect  remedy 
by  indictment  at  common  law.  Mr. 
Graham  says  that  if  the  Legislature  in- 
tended to  tax  the  use  of  locomotives  on 
roads  express  words  would  have  been 
used.  In  my  view  it  was  meant,  not  to 
tax  locomotives,  but  to  avoid  throwing  an 
additional  tax  on  the  ratepayers.  I  think 
the  order  of  the  magistrates  was  right, 
and  should  be  affirmed. 

Baggallay,  L.J. — I  am  of  the  same 
opinion.  In  this  case  the  surveyor  of 
highways  having  made  a  survey  of  the 
road  pursuant  to  the  Act  has  certified 
that,  having  regard  to  the  average  ex- 
pense of  repairing  highways  in  the  neigh- 
bourhood, extraordinary  expenses  have 
been  incurred  by  the  highway  authority 
in  repairing  the  highway,  and  that  those 
extra  expenses  were  caused  by  the  appel- 
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lant's  engines;  and  the  jostioes  have 
found  in  effect  that  there  was  an  excessive 
and  extraordinary  traffic  on  the  highway 
by  reason  of  the  nse  of  the  engines,  and 
that  increased  expenses  have  been  incurred 
through  it.  It  is  suggested  that  inas- 
much as  the  locomotives  had  been  law- 
fully used  by  the  appellant  in  accordance 
with  the  power  ana  authority  conferred 
upon  him  by  the  Locomotives  Acts,  he  is 
not  subject  to  any  increased  charges  in 
respect  of  that  use  under  the  Highways 
and  Locomotives  (Amendment)  Act,  1878. 
I  can  see  nothing  in  that  Act  which  imports 
that  the  expenses  mentioned  in  section  23 
are.  to  be  borne  by  persons  using  locomo- 
tives only  in  the  event  of  their  not  com- 
plying with  the  Locomotives  Acts.  Those 
Acts,  I  think,  contemplate  the  probability 
that  by  reason  of  the  lawful  use  of  the 
engines  extra  expense  in  repairing  and 
keeping  the  roads  will  be  incurred,  for 
which  the  person  using  them  is  to  be 
liable. 

Thbsigbr,  L.J. — I  am  of  the  same 
opinion,  and  for  the  same  reasons. 

Judgment  affirmed. 


Solicitors— Whyte,  Collisson  &  Priehard,  agents 
for  J.  E.  Atter,  Stamford,  for  appellant; 
Crowder,  Ana  tie  &  Vizard,  agents  for  Owuton 
&  Dickinson,  Leicester,  for  respondent. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.     ")  THE  MAYOR,  &C.,  OF  BRIGHTON  V. 
April  29.  >     THE  GUARDIANS  OP  THE  POOR 

May  6.  J    op  Brighton. 

Statute  of  Limitations— 3  $•  4  Will.  4. 
c.  27,  87  38  Viet.  c.  57  —  Licensee  — 
Effect  of  Statutory  Prohibition  against 
Alienation. 

Commissioners,  under  the  authority  of  a 
local  Act,  erected  a  town  hall  at  B.,  and  after- 
wards by  a  subsequent  Act  passed  in  1850, 
they  purchased  an  estate  called  the  P.  es- 
tate. By  this  Act  of  1850  the  said  com- 
missioners were  empowered  to  sell  and  con- 
vey such  estate,  provided  that  no  such  sale 


should  be  without  the  consent  of  the  in- 
habitants of  the  parish  in  vestry  assembled. 
From  the  time  of  the  erection  of  the  torn 
hall  until  1853,  the  guardians  of  the  poor 
of  B.  had  the  use  of  portions  of  the  town 
hall  for  offices,  and  in  1853  they  removed 
to  a  part  of  the  P.  estate,  which  by  arrange- 
ment with  the  said  commissioners  they  were 
to  be  permitted  to  have  for  their  permanent 
use  in  lieu  of  their  offices  in  the  town  hall.  The 
said  guardians  laid  out  money  in  rendering 
this  part  of  the  estate  suitable  far  their 
offices,  and  they  used  the  same  as  such  from 
that  time  until  November,  1879,  without 
paying  any  rent  or  giving  any  acknow- 
ledgment in  writing  of  the  title  of  the  com- 
missioners or  of  tlie  plaintiffs  to  whom  the 
property  of  the  said  commissioners  was 
transferred  by  statute  in  1855.  In  March, 
1863,  the  plaintiffs  wrote  to  the  said  guar- 
dians for  an  acknowledgment  in  writing 
that  they  held  the  offices  from  the  plaintiffs 
on  sufferance,  but  the  guardians  refused  to 
give  such  acknowledgment. 

In  an  action  brought  in  November,  1879, 
by  the  plaintiiffs  against  the  guardians  to 
recover  possession  of  the  said  offices, — 

Held,  that  under  the  above  circum- 
stances the  plaintiffs  had  been  out  of  pos- 
session for  more  than  twelve  years  and  were 
barred  by  the  Statute  of  Limitations. 

Held  also,  that  the  statutory  prohibition 
against  alienation  without  the  consent  of 
the  inhabitants  in  vestry  did  not  prevent 
the  plaintiffs  from  being  so  barred  by  the 
Statute  of  Limitations. 

Action  to  recover  land,  being  part  of 
the  Pavilion  Estate,  in  Church  Street, 
Brighton,  occupied  by  the  defendants  as 
offices. 

The  action  was  commenced  on  the  19th 
of  November,  1879. 

The  following  Case  was  stated  for  the 
opinion  of  the  Court  pursuant  to  Order 
XXXIV.  rule  1  :— 

By  an  Act,  6  Geo.  4.  c.  clxxix.,  passed 
in  1825,  commissioners  were  appointed 
to  manage  and  control  the  affairs  of  the 
town  and  parish  of  Brighton  (then  called 
Brighthelmston),  in  the  county  of  Sus- 
sex, and  powers  given  for  continuing  the 
body  by  election.  By  the  same  Act  powers 
were  given  for  the  inhabitants  in  vestry 
to  elect  directors  and  guardians  of  the 
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poor  for  tiie  said  parish  in  Easter  in  each 
year.  By  section  139  of  the  said  Act  the 
commissioners  were  empowered  to  erect 
a  town  hall  with  snch  offices  attached 
thereto  as  they  shonld  deem  proper  for 
the  purpose  of  holding  their  meetings  in 
and  for  the  convenience  of  the  officers 
appointed  by  them,  and  for  holding  public 
meetings,  and  snch  other  purposes  as 
the  commissioners  should  think  proper. 
The  Act  directs  when  the  meetings  of  the 
directors  and  guardians  shall  be  held 
but  appoints  no  place  for  such  meetings. 
Before  the  town  hall  was  finished  the 
directors  and  guardians  met  at  the  Sea 
House  Hotel,  where  the  commissioners 
also  met,  but  after  the  town  hall  was 
completed  the  directors  and  guardians 
met  and  had  the  use  of  the  offices  in 
different  portions  of  the  town  hall  ap- 
propriated for  that  purpose,  and  this  so 
continued  until  the  year  1853.  By  an 
Act,  18  Vict,  o.  v.,  passed  in  1850,  the 
said  commissioners  were  empowered  to 
purchase,  and  did  acquire  by  purchase  in 
1850,  the  Pavilion  Estate  and  grounds  at 
Brighton.  By  the  18th  section  of  the 
above  last-mentioned  Act  it  was  enacted 
as  follows : — 

"  And  be  it  enacted  that  it  shall  be 
lawful  for  the  said  Brighton  Town  Com- 
missioners to  let  from  year  to  year,  or  for 
any  shorter  period  at  will,  and  also  by 
deed  to  demise  or  lease  for  any  longer 
term  or  terms  of  years,  and  either  in 
possession  or  reversion,  and  either  for 
the  purpose  of  building,  repairing  or 
improving,  or  any  other  purpose  or  pur. 

Cos,  all  or  any  part  or  parts  of  the  said 
d,  building  and  hereditaments  so  to  be 
purchased  by  snch  commissioners  as  afore- 
said, and  any  houses  or  buildings  or  con- 
veniences which  shall  be  erected,  built  or 
made  upon  the  same  or  any  part  thereof 
pursuant  to  this  Act,  or  other  the  property 
for  the  time  being  held  hereunder,  and 
not  for  the  time  being  required  to  beheld 
by  snch  commissioners  in  their  discretion 
for  the  general  purposes  of  this  Act,  to 
any  person  for  such  rent  or  rents,  and 
upon  such  terms  as  such  commissioners 
shall  think  fit,  and  that  to  every  suoh 
lease  shall  be  incident  as  well  the 
usual  powers  of  distress,  as  also  a  power 
for  the  commissioners  or  the  person  en- 
Vox,  49.— Q.B„  CP.  &  Exck, 
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titled  to  the  reversion  expectant  on  any 
such  lease,  or  any  person  authorised  by 
the  reversioner  to  enter  and  absolutely 
make  void  such  lease,  in  case  the  rent 
which  may  be  thereby  reserved,  or  any 
part  thereof,  shall  be  in  arrear  for  the 
Bpace  of  thirty  days,  and  that  without 
any  demand  for  the  same  rent  having 
been  made,  and  that  every  rent  shall  be 
also  recoverable  by  an  action  of  debt  in 
any  of  Her  Majesty's  Courts  of  Record 
against  the  person  to  whom  any  suoh 
lease  shall  have  been  made,  his  exe- 
cutors, administrators  and  assigns :  Pro- 
vided nevertheless,  that  no  letting,  demise 
or  lease  of  all  or  any  part  of  the  said 
lawn  and  pleasure  grounds,  part  of  the 
said  purchased  property,  shall  at  any 
time  be  made  or  take  place  under  the 
power  hereinbefore  given  without  the 
consents  of  the  inhabitants  of  the  parish 
of  Brighton  in  vestry  assembled  first  had 
and  obtained  thereto,  and  further  that 
no  part  of  the  ground-floor  or  lower  suite 
of  rooms  fronting  eastwardly  in  the  said 
building,  forming  the  Royal  Pavilion, 
shall,  without  the  like  consent  first  had 
and  obtained  thereto,  be  let  under  such 
power  otherwise  than  from  time  to  time 
for  short  periods  not  exceeding  one  week, 
and  then  only  for  the  purpose  of  public 
lectures,  scientific  or  charitable  objects, 
concerts,  recreations  or  amusements,  or 
other  like  objects  or  purposes :  Provided 
also,  that  no  letting,  demise  or  lease,  ex- 
cept as  last  aforesaid,  shall  take  place  or 
be  made  under  this  present  clause  save 
by  public  tender,  to  be  publicly  adver- 
tised for  at  least  one  week  before  the 
same  shall  be  made  or  received,  in  each 
of  the  newspapers  usually  published  in 
Brighton,  but  to  be  conducted  and  ac- 
cepted in  and  upon  such  manner  and 
upon  such  terms  or  to  be  rejected  as  the 
said  Brighton  Town  Commissioners  shall 
in  their  discretion  think  fit." 

By  the  19th  section  of  the  above  Act 
last-mentioned  it  was  enacted  as  fol- 
lows : — 

"  And  be  it  enacted  that  notwithstand- 
ing anything  hereinbefore  contained  it 
shall  be  lawful  for  the  said  Brighton  Town 
Commissioners  at  any  time  or  times  after 
such  purchases  shall  have  been  made  as 
aforesaid,  to  sell  and  dispose  of  the  ground, 
4  0 
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buildings,  premises  or  property  purchased 
or  acquired  under  or  by  virtue  of  this 
Act,  or  any  part  or  parts  thereof,  either 
together  or  in  parcels  by  public  auction, 
with  power  to  buy  in  the  same  at  any 
auction,  and  resell  the  same  at  any  subse- 
quent auction  to  such  person  or  persons 
as  shall  be  willing  to  purchase  the  same, 
and  subject  to  such  special  or  other  con- 
ditions  as  to  title  or  otherwise  as  shall 
be  thought  fit,  and  to  convey  and  assure 
the  property  so  sold  accordingly,  and 
that  all  and  every  the  provisions  in  the 
said  Brighton  Town  Act  contained  (other 
than  the  provisions  therein  contained  for 
offering  the  premises  to  the  owners  of 
land  adjoining,  before  sale  thereof  as 
therein  mentioned,  and  which  shall  not 
extend  to  this  present  Act)  with  refer- 
ence  to  the  sale  and  disposal  of  property 
held  thereunder,  shall,  so  far  as  the  same 
may  be  necessary  or  expedient  for  carry- 
ing the  provisions  of  this  Act  into  effect 
and  be  applicable  hereto,  apply  and  extend 
to  this  Act,  and  the  purposes  hereof,  in 
the  same  manner  in  all  respects  as  if  such 
provisions  were  herein  repeated  and  made 
expressly  applicable  hereto. 

44  Provided  nevertheless,  that  no  such 
sale  as  hereinbefore  authorised  shall  be 
made  to  take  place  without  the  consent 
of  the  inhabitants  of  the  parish  of 
Brighton  in  vestry  assembled,  first  had 
and  obtained  thereto." 

In  the  year  1854,  the  town  of  Brighton 
was  incorporated,  and  by  the  statute  18 
Vict.  c.  vi.,  passed  in  1855,  the  powers  of 
the  said  commissioners  and  their  pro- 
perty were  transferred  to  the  corporation 
of  the  said  town. 

From  1841  to  the  19th  of  May,  1852, 
frequent  communications  passed  between 
the  said  commissioners  and  the  said  di- 
rectors and  guardians  respecting  increased 
accommodation  for  the  latter  at  the  town 
hall. 

In  1852  it  was  proposed  that  the  offices 
of  the  guardians  should  be  removed  from 
the  Town  Hall  to  a  portion  of  the 
Pavilion  Estate.  The  following  minutes 
of  the  commissioners  and  guardians  re- 
spectively shew  the  result  of  such  pro- 
posal:— 

44  April  21, 1862. 
4  k  At  an  adjourned  general  meeting  of 


CP. 

the  commissioners  the  committee  ap- 
pointed to  confer  with  the  directors  and 
guardians  as  to  the  accommodation  af- 
forded to  that  body  at  the  town  hall, 
presented  a  report — 

44  Resolved,— That  the  report  be  re- 
ceived and  entered  at  the  foot  of  these 
minutes. 

44  Resolved,— That  the  report  be  con- 
sidered at  the  next  meeting. 

44  Report  of  the  committee  appointed 
to  confer  with  the  directors  and  guardians 
relative  to  the  accommodation  afforded 
them  at  the  town-hall. 

44  Your  committee  have  had  a  farther 
conference  with  the  committee  of  the 
directors  and  guardians  on  this  subject, 
and  the  joint  committees  have  inspected 
the  Pavilion  stables,  with  the  view  of 
ascertaining  whether  any  portion  of  that 
property  might  not,  with  advantage  to 
the  public  convenience,  be  appropriated 
to  the  uses  of  the  directors  and  guardians 
of  the  poor  for  parochial  purposes. 

44  As  a  result  of  this  conference,  the 
committee  recommend  that  the  directors 
and  guardians  be  permitted  to  use  aa 
offices  and  board-room  the  portion  of  the 
Pavilion  estate  fronting  to  Church  Street, 
as  shewn  on  the  accompanying  plan,  the 
guardians  making  such  arrangement  in 
the  rooms  as  they  may  find  requisite,  so 
that  no  alteration  be  made  in  the  external 
arrangement  or  form  of  the  external 
buildings. 

44  And  the  committee  recommend  that 
the  offices  of  the  directors  and  guardiani 
be  removed  from  the  Town  Hall  to  the 
Pavilion  accordingly." 

[Here  followed  the  signatures  of  the 
committee.] 

"<tfa  May,  1858. 

44  At  the  general  meeting  of  the  com- 
missioners, the  report  of  the  committee 
appointed  relative  to  the  accommodation 
afforded  to  the  directors  and  guardians 
in  the  Town  Hall  was  considered— 

44  Resolved,— That  the  recommenda- 
tion of  the  committee  be  adopted,  agree- 
ably  to  the  plan  as  altered,  in  respect  to 
the  windows  to  the  eastward,  the  neces- 
sary  works'  being  performed  under  the 
inspection  of  the  surveyor. 

44  At  the  general  meeting  of  directors 
and  guardians  of  the  parish  of  Brighton, 
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Mayor,  $c.  of  Brighton  v.  Guardians  of  Brighton, 

held  this  11th  of  May,  1852 :  Present, 
Mr.  W.  Bowdidge,  chairman  (and  a  fall 
board). 

|«  At  this  meeting,  the  committee  ap- 
pointed to  confer  with  a  committee  of 
commissioners,  in  reference  to  the  inade- 
quate accommodation  afforded  at  the 
directors  and  guardians'  clerk's  office, 
presented  a  report,  together  with  a  letter 
from  the  commissioners,  offering  a  portion 
of  the  Pavilion  estate. 

"Resolved, — That  snch  report  be  re- 
ceived, and  entered  on  the  minutes. 

"  Ttesolved,— That  the  offer  of  the  com- 
missioners to  appropriate  a  portion  of  the 
Pavilion  estate,  for  the  permanent  use  of 
the  directors  and  guardians,  in  lieu  of 
their  offices  in  the  Town  Hall,  be  ac- 
cepted. 

"  Resolved,— That  the  matter  be  re- 
ferred back  to  the  committee,  for  the 
purpose  of  instructing  the  surveyor  to 
prepare  a  plan,  specification  and  estimate, 
and  that  they  do  report  thereon  to  an 
early  meeting. 

"(Signed)  W.  Bowdidge,  chairman." 

"  Report  of  the  committee  appointed 
to  consider  the  inadequate  accommoda- 
tion at  the  clerk's  office — 

"Your  oommittee  have  had  several 
conferences  with  a  committee  appointed 
by  the  commissioners  on  this  subject,  and 
regret  that  sufficient  accommodation  can- 
not be  obtained  at  the  Town  Hall.  They 
now  report  that  the  commissioners  have 
submitted  to  the  consideration  of  the 
board  an  offer  of  a  portion  of  the  Pavilion 
estate,  which  will  meet  the  requirement 
of  the  directors  and  guardians  for  paro- 
chial purposes.  Your  committee  recom- 
mend the  board  to  accept  such  offer,  upon 
the  commissioners  appropriating  the  same 
to  the  permanent  use  of  the  directors  and 
guardians.  A  letter  from  the  commis- 
sioners, continuing  the  offer  referred  to, 
accompanies  this  report." 

[Here  followed  the  signatures  of  the 
committee.] 

"  19th  May,  1862. 

"  At  an  adjourned  general  meeting  of 
the  commissioners  the  clerk  submitted 
copy  of  the  proceedings  of  the  directors 
and  guardians  of  the  poor  of  this  parish, 
in  reference  to  the  proposed  appropria- 
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tion  of  a  portion  of  the  Pavilion  estate  to 
the  use  of  that  body. 

"  Resolved, — That  the  same  be  entered 
at  the  foot  of  these  minutes." 

The  guardians  thereafter  removed  their 
offices  to  the  said  portion  of  the  Pavilion 
estate ;  they  made  alterations  therein  to 
render  it  suitable  for  their  use  as  offices, 
and  from  the  7th  of  March,  1853,  till  the 
present  time,  the  guardians  have  used  the 
said  premises  as  their  offices. 

On  the  16th  of  March,  1853,  at  a  ge- 
neral meeting  of  the  commissioners,  the 
clerk  reported  that  the  offices  of  the  di- 
rectors and  guardians  had  been  removed 
from  the  Town  Hall  to  the  said  new  pa- 
rochial offices  in  Church  Street,  part  of 
the  Pavilion  estate. 

On  the  19th  of  March,  1863,  the  plain- 
tiffs wrote  by  their  town  clerk  to  the 
defendants  the  following  letter : — 

"  Brighton  Town  Hall, 

"  19th  March,  1868. 

"  Dear  Sir, — I  forward  on  the  other 
half-sheet  a  copy  of  a  resolution  passed 
yesterday  by  the  Town  Council  of 
Brighton,  relating  to  that  portion  of  the 
Pavilion  property  which  is  in  the  occupa- 
tion of  the  directors  and  guardians,  and 
on  behalf  of  the  council  1  beg  to  apply 
to  the  directors  and  guardians  for  an  ac- 
knowledgment in  writing,  that  they  hold 
the  premises  in  question  from  the  corpo- 
ration on  sufferance.  Will  you  be  so 
good  as  to  submit  this  communication  to 
the  directors  and  guardians,  and  to  in- 
form me  of  their  determination  on  the 
subject  of  it  ? 

"  I  remain,  dear  sir,  yours  truly, 
"  David  Black, 
"  Town  Clerk. 

"  Alfred  Morris,  Esq., 

"  Clerk  to  the  directors  and  guardians 
of  the  poor  of  Brighton. 

"  P.S. — Although  mention  is  made  in 
the  resolution  of  that  part  of  the  pro- 
perty which  is  in  the  occupation  of  the 
military  authorities,  the  present  applica- 
tion does  not  touch  that,  but  is  confined 
to  the  premises  in  the  occupation  of  the 
directors  and  guardians.        "  D.  B." 

And  on  the  8th  of  September,  1863, 
the  following 
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Mayor,  fc.  of  Brighton  t.  Guardians  of  Brighton, 

"  Town  Hall,  Brighton, 

"8th  September,  1863. 

"  Dear  Sir, — I  am  instructed  to  apply 
for  an  answer  to  my  letter  of  the  19th  of 
March  last,  requesting  an  acknowledg- 
ment that  the  directors  and  gnardiaDS 
occupy  that  part  of  the  Pavilion  estate 
which  is  in  their  occupation  on  sufferance. 
Hay  I  ask  the  favour  of  your  bringing 
the  subject  before  the  directors  and 
guardians,  or  the  committee  to  whom 
they  have  referred  it  ? 

"  I  remain,  dear  sir,  yours  faithfully, 
"  David  Black, 
"  Town  Clerk. 

<<  Alfred  Morris,  Esq., 

"  Clerk  to  the  directors  and  guardians 
of  the  poor  of  Brighton." 

No  answer  appears  to  have  been  made 
to  such  letters,  but  the  plaintiffs  received 
from  the  defendants. the  following  letter, 
in  answer  to  a  subsequent  application 
made  on  the  29th  of  March,  1865. 

"  5th  April,  1865. 

"  Dear  Sir, — With  reference  to  your 
letter  of  the  29th  ult.,  and  former  com- 
munications on  the  subject  of  tenure  of 
that  portion  of  the  Pavilion  property 
which  is  in  the  occupation  of  the  directors 
and  guardians,  I  am  instructed  by  the 
board  to  reply,  first,  that  it  appears, 
from  the  minutes  of  the  proceedings  of 
the  Town  Commissioners,  and  of  the 
board  of  the  directors  and  guardians,  at 
the  period  of  the  appropriation  of  the 
premises  in  question  (in  the  year  1852) 
that  the  directors  and  guardians  accepted 
the  offer  of  the  commissioners,  on  the  un- 
derstanding that  the  said  premises  should 
be  set  apart  for  the  permanent  use  of  the 
board ;  second,  that  the  Poor  Law  Board 
was  indnced  to  sanction  the  outlay  for 
the  conversion  of  the  premises  into  offices 
for  the  parochial  purposes  on  that  under- 
standing. I  am  therefore  directed  to  in- 
form you,  that  the  directors  and  guardians 
decline,  under  such  circumstances,  to  give 
an  acknowledgment  in  writing  that  they 
hold  the  premises  from  the  corporation 
on  '  sufferance.' 

"  I  am,  dear  sir,  yours  faithfully, 
"  (Signed)        Alfred  Morris, 

"  Clerk. 

"  D.  Black,  Esq  ,  Town  Clerk." 


CP. 

The  plaintiffs  did  not  press  further  for 
the  acknowledgment  requested  in  the 
said  letter. 

In  the  year  1871,  by  virtue  of  an 
order  of  the  Local  Government  Board, 
the  designation  of  the  said  directors  and 
guardians  became  as  follows  —  "The 
guardians  of  the  poor  of  the  parish  of 
Brighton,"  and  they  have  since  been 
known  by  that  designation. 

Until  1878  the  property  of  the  plain- 
tiffs was  not  assessed  to  the  poor  rate, 
but  in  1878  the  overseers  of  the  poor  of 
the  parish  assessed  the  Pavilion,  Town 
Hall  and  other  property  of  the  plain- 
tiffs, and  charged  the  same  with  the  new 
poor  rate  made  on  the  28th  of  March, 
1878. 

This  led  to  a  correspondence,  which 
was  set  out  in  the  case  between  the 
town  clerk  and  the  clerk  to  the  guar- 
dians, by  which,  as  an  equivalent  for  snch 
assessment,  it  was  sought,  on  behalf  of 
the  town  corporation,  to  make  the  guar- 
dians pay  to  the  corporation  funds  a  fur 
sum,  by  way  of  rent  for  the  parochial 
offices.  This  was  declined  by  the  guar- 
dians, who,  however,  expressed  their  wil- 
lingness to  join  with  the  Town  Council 
in  a  friendly  case,  for  the  opinion  of  this 
Court,  and  to  abide  by  its  decision. 

The  case  stated  that  on  the  19th  of 
September,  1878,  the  defendants  were 
served  by  the  plaintiffs  with  a  notice  to 
quit. 

The  case  also  stated  that  no  vestry 
meeting  of  the  inhabitants  of  Brighton 
had  been  held  upon  the  subject  of  any  of 
the  matters  therein  stated  under  the 
Pavilion  Act. 

The  question  for  the  opinion  of  the 
Court  was  whether,  upon  the  facts  above 
stated,  the  plaintiffs  were  entitled  to 
recover  possession  of  the  said  premises 
from  the  defendants. 

Finlay,  for  the  plaintiffs.— The  defen- 
dants say  in  the  first  place  that  what 
took  place  between  the  commissioners 
and  the  guardians  amounted  to  a  gift 
of  these  offices,  and  next  that  they  are 
protected  by  the  Statute  of  Limitations. 
There  is  nothing  in  the  first  point  The 
offer  which  the  commissioners  made  was 
only  to  give  the  guardians  the  use  of  a 
portion  of  the  Pavilion  estate. 


Digitized  by 


Google 


Vol.  49.] 


HtofiAKLKAS  1879  to  MIClUfiLMAS  1880. 


653 


Mayor,  $e.  of  Brighton  v.  Guardians  of  Brighton,  CP. 


{Joseph  Brown,  for  the  defendants. — 
"  The  permanent  use."  No  doubt,  how- 
ever,  the  real  question  is  whether  the 
defendants  have  got  these  premises  under 
the  Statute  of  Limitations.] 

Then  with  reference  to  the  Statute  of 
Limitations.  The  defendants  were  only 
in  the  position  of  lodgers  or  licensees 
occupying  from  time  to  time  such  portion 
of  the  Town  Hall  as  the  commissioners 
chose  to  assign  for  their  use,  the  posses- 
sion always  remaining  in  the  commis- 
sioners and  no  tenancy  being  ever  created. 
The  removal  from  the  Town  Hall  to  the 
portion  of  the  Pavilion  estate  which  was 
appropriated  for  the  use  of  the  guardians 
did  not  alter  the  nature  of  the  occupation 
and  the  possession  remaining  in  the 
plaintiffs,  the  Statute  of  Limitations 
never  began  to  run.  "  Permanent  use  " 
would  mean  only  for  a  long  time.  More- 
over, the  plaintiffs  are  only  trustees  of 
this  property,  and  section  19  of  the  Pa- 
vilion Estate  Act,  13  Vict.  c.  v.,  provides 
that  no  sale  of  the  Pavilion  estate  can  be 
made  without  the  consent  of  the  inhabi- 
tants in  vestry.  That  enactment  would 
be  evaded,  if,  without  such  consent,  the 
plaintiffs  could  give  away  any  portion  of 
this  estate  which  would  be  the  effect  if 
the  defendants  were  allowed  to  succeed 
in  this  action  through  the  laches  of  the 
plaintiffs. 

The  Magdalen  College  Case  (1) ;  and 
The  Earl  of  Abergavenny  v.  Brace  (2)  sup- 
port this  view. 

/.  Brown,  for  the  defendants. — By  sec- 
tion 3  of  3  &  4  Will.  4.  c.  27,  the  right 
to  bring  an  action  to  recover  land  shall 
be  deemed  to  have  first  accrued  at  such 
time  as  is  therein  mentioned,  that  is  to 
say ;  when  the  person  claiming  such  land 
shall  have  been  in  possession  or  in  receipt 
of  the  profits  of  such  land,  "and  shall, 
while  entitled  thereto,  have  been  dispos- 
sessed, or  have  discontinued  such  posses- 
sion or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time 
of  such  dispossession  or  discontinuance  of 
possession."  Here  the  plaintiffs,  at  all 
events,  discontinued  their  possession,  even 

(1)  11  Co.  66  b. 

(2)  41  Law  J.  Bep.  Exch.  120 ;  Law  Rep.  7 
Esch.  145. 


if  the  guardians  were  only  lodgers  when 
the  latter  refused,  as  they  did  in  April, 
1865,  to  give  an  acknowledgment  that 
they  held  the  premises  on  sufferance. 
That  being  more  than  twelve  years  ago 
would  bar  the  plaintiffs  according  to  the 
Real  Property  Limitation  Act,  1874  (37 
&  38  Vict.  c.  57),  which  has  substituted 
twelve  years  for  twenty  for  the  limitation 
of  the  right  of  action  for  the  recovery 
of  land.  The  legal  effect  of  what  took 
place  between  the  town  commissioners  and 
the  guardians  of  the  poor  of  Brighton  was 
to  create  a  tenancy  at  will  in  these  offices. 
If  so,  according  to  section  7  of  3  &  4 
Will.  4.  c.  27,  the  right  must  be  deemed  to 
have  accrued  at  the  end  of  one  year  next 
after  the  commencement  of  such  tenancy 
though  it  might  accrue  sooner  by  the 
actual  determination  of  the  tenancy. 
Doe  d.  Bennett  v.  Turner  (3) ;  and  Day 
v.  Day  (4) .  With  regard  to  the  statutory 

f>rohibition  against  alienation,  if  the 
etting  was  contrary  to  the  Act,  the  right 
of  re-entry  arose  at  once  and  the  plaintiffs 
are  now  barred  by  the  Statute  of  Limita- 
tions— The  Governors  of  Magdalen  Hospital 
v.  Knotts  (5). 
Finlay  replied. 

Our.  adv.  vult. 

The  judgment  of  the  Court  (6)  was  (on 
May  6)  delivered  by 

Lopes,  J. — This  is  a  special  case  stated 
in  an  action  of  ejectment  brought  by  the 
plaintiffs  to  recover  from  the  defendants 
possession  of  certain  offices  occupied  by 
them  in  Church  Street,  in  the  parish  of 
Brighton.  The  defence  relied  on  is  the 
Statute  of  Limitations,  the  plaintiffs  con- 
tending that  in  the  circumstances  stated 
the  statutory  period  of  twelve  years  has 
not  run,  the  defendants  that  it  has. 

Down  to  1853  the  defendants  had  the 
use  of  offices  in  the  town  hall,  when  they 
removed  their  offices  to  buildings  forming 
part  of  the  Pavilion  estate,  which  had 
become  vested  in  the  commissioners  ap- 

(3)  7  Mm.  &  W.  226 ;  10  Lav  J.  Bep.  Exch. 
213. 

(4)  40  Law  J.  Bep.  F.C.  35  ;  Law  Bep.  3  F.C. 
751. 

(5)  Law  Bep.  8  Ch.  D.  709 ;  Law  Bep.  4 
App.  Caa.  324. 

(6)  Denman,  J.,  and  Lopes,  J. 
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Mayor,  <f  c.  of  Brighton  v.  Guardians  of  Brighton, 
pointed  under  an  Act  of  1825,  pursuant 
to  an  Act  of  1850,  empowering  them  to 
purchase  that  estate,  and  spent  large 
sums  of  money  to  render  them  fit  for 
their  use.  The  property  of  the  commis- 
sioners was  transferred  to  the  plaintiffs  in 
1855  by  statute  upon  the  incorporation  of 
Brighton. 

From  the  7th  of  March,  1853,  until  the 
bringing  of  this  action  (November,  1879), 
the  defendants  have  had  the  exclusive 
use  of  these  offices  and  have  paid  no  rent 
and  given  no  acknowledgment  in  writing 
of  the  plaintiffs'  title.  In  March,  1863, 
the  plaintiffs  wrote  to  the  defendants 
asking  for  an  acknowledgment  in  writing 
that  they,  the  defendants,  held  the  offices 
from  the  plaintiffs  on  sufferance,  but  the 
defendants  refused  to  give  such  acknow- 
ledgment. The  plaintiffs  did  not  further 
press  the  matter,  and  nothing  more  was 
heard  from  the  plaintiffs  until  1878,  when 
the  plaintiffs  were  for  the  first  time  as- 
sessed to  the  poor  rate.  The  plaintiffs 
then  demanded  a  fair  sum  by  way  of  rent 
for  the  offices,  which  the  defendants  de- 
clined to  pay.  Eventually,  on  the  19th 
of  November,  1879,  the  writ  in  this 
action  was  issued  to  recover  possession  of 
the  offices,  and  this  case  was  stated  for 
the  opinion  of  the  Court. 

In  these  circumstances  we  consider  the 
plaintiffs  have  been  out  of  possession  for 
more  than  twelve  years  and  that  they  are 
barred  by  the  Statute  of  Limitations. 

It  was  contended  that  the  defendants 
were  mere  licensees  and  had  no  possession 
of  the  premises,  the  possession  remaining 
in  the  plaintiffs.  We  cannot  accede  to 
that  contention  and  think  that  it  is  dis- 
proved by  the  facts.  It  is  admitted  that 
the  defendants  had  the  exclusive  use  of 
the  offices  and  that  they  never  paid  any 
rent,  nor  gave  any  acknowledgment  in 
writing.  How  it  can  be  said  in  these 
circumstances  that  the  possession  re- 
mained in  the  plaintiffs  we  are  at  a  loss 
to  understand.  In  1863,  fearing,  no 
doubt,  the  consequences  which  have  since 
happened,  the  plaintiffs  asked  for  an  ac- 
knowledgment ;  it  was  refused.  Still  they 
took  no  steps  to  defeat  the  operation  of 
the  statute  until  1879. 

It  was  also  argued  that  section  19  of 
13  Vict.  o.  v.,  set  out  in  the  case,  prevented 


CP. 

the  Statute  of  Limitations  applying.  It 
was  said  that  the  plaintiffs  could  not  sell 
without  the  consent  of  the  vestry,  and, 
therefore,  could  not  by  neglect  lose  that 
which  they  could  not  alienate  without 
the  consent  of  the  vestry.  The  case  of 
The  Earl  of  Abergavenny  v.  Brace  (2)  wai 
cited.  That  case  is  distinguishable  from 
this  in  every  respect.  There  there  are  found 
words  in  the  private  Act  apt  to  exclude 
the  operation  of  any  Statute  of  Limita- 
tions in  existence  when  the  Act  ma 
passed ;  here  there  are  no  words  apt  to 
exclude  or  capable  of  excluding  the  opera- 
tion of  the  Act  now  in  force.  There  the 
estates  were  made  in  the  first  instance 
inalienable  absolutely;  here  an  express 
power  is  given  to  sell  with  the  consent  of 
the  vestry.  There  are  no  words  in  the 
19th  section  which  can  control  the  effect 
of  the  Statute  of  Limitations  or  can  have 
any  reference  to  the  loss  of  an  estate  bj 
want  of  possession  for  a  length  of  time. 

Assuming  that  a  tenancy  at  will  existed 
at  any  time  between  the  plaintiffs  or  the 
commissioners  and  the  defendants,  more 
than  twelve  years  have  elapsed,  daring 
which  no  rent  has  been  paid  and  no  ac- 
knowledgment in  writing  has  been  given. 
Therefore  section  7  of  3  A  4  Will.  4  c. 
27  would  apply,  and  the  plaintiffs  might 
have  entered  more  than  twelve  yearn  ago, 
if  at  all. 

We  think  that  the  defendants,  having 
been  in  possession  ever  since  1853  without 
payment  of  rent  or  acknowledgment  in 
writing,  are  entitled  to  judgment. 

Judgment  for  defendanti. 


Solicitors— Clarke  &  Catkin,  agents  for  Soman 
Clarke,  Brighton,  for  plaintiffs;  Tilleard,  God- 
den  &  Holme,  agents  for  J.  Freeman,  Towa 
Clerk,  Brighton,  for  defendant*. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.      1         HOENEB  V.  OILKB  AND 

Jane  26.  J  anothbb. 

Practice — Costs  on  Higher  Scale — In- 
junction— Principal  Belief  sought — Rules 
of  the  Supreme  Court  (Costs),  Order  VI. 
rules  2  and  3. 

The  plaintiff,  the  lessee  and  owner  of  a 
market,  brought  an  action  to  recover  da- 
mages for  breaches  of  covenant  against 
the  tenants  of  certain  houses  within  the 
market,  and  claimed  an  injunction  to  re- 
strain the  defendants  from  further  breaches. 
The  Judge,  before  whom  the  action  was 
tried,  holding  that  the  injunction  was  the 
principal  relief  sought,  and  that  the  action 
Wis  brought  to  establish  a  right,  made  an 
order,  allowing  the  plaintiff  costs  on  the 
"  higher  scale." 

The  Judge  who  tries  the  action  has  juris- 
diction to  make  such  an  order  under  rule  3 
of  Order  VI.  of  the  rules  as  to  costs,  and 
should,  in  the  exercise  of  his  discretion, 
regard  the  intention  of  the  Legislature,  as 
expressed  in  rule  2  of  the  same  Order. 

This  was  an  action  brought  by  the 
plaintiff,  who  is  the  lessee  and  owner  of 
Spitalfields  Market,  against  the  defend- 
ants, who  are  tenants  of  Nos.  113,  115, 
and  117,  Commercial  Street,  within  the 
market,  to  recover  damages  for  breaches 
of  certain  covenants  contained  in  a  lease, 
of  which  the  defendants  -are  assignees. 
The  plaintiff  was  the  assignee  of  the 
defendants'  lessor. 

The  writ  was  indorsed  with  a  claim  for 
damages,  in  the  nature  of  tolls,  for  the 
use  of  the  market,  and  with  a  claim  for 
an  injunction.  The  action  was  tried  on 
the  15th  and  16th  of  June,  at  West- 
minster, before  Field,  J.,  without  a  jury, 
when  his  Lordship  gave  judgment  for 
the  plaintiff,  and  granted  an  injunction. 

An  application  was  then  made  for  an 
order  that  the  plaintiff  be  allowed  costs 
on  the  "  higher  scale." 

Gates  (Tapping  and  0.  Witt  with 
him)  for  the  plaintiff. 

Finlay  and  Gore,  for  the  defendants. 

The  following  judgment  was  (on  June 
26th)  delivered  by 


Field,  J.  (1). — This  is  an  action  which 
was  tried  before  me.  It  was  an  action 
brought  by  a  lessee  of  a  market  at 
Spitalfields,  and  he  brought  the  action 
indorsing  his  writ  in  this  way.  "  The 
plaintiff  claims  100Z.  and  some  shillings 
for  duties  and  tolls  payable  to  him,  and 
for  damages  for  breach  by  the  defendants 
of  certain  covenants,  entered  into  by  him 
in  a  lease."  Then  later  on,  after  going 
through  some  heads  of  claim,  "The  plain- 
tiff claims  an  injunction."  Judgment 
was  given  by  me  in  favour  of  the  plaintiff, 
and  thereupon  his  counsel  applied  to  me 
for  costs  on  the  higher  scale,  alleging  his 
claim  to  be  founded  on  the  second  rule 
of  Order  VI.  of  the  12th  of  August, 
1875,  which  rale  is  in  these  words.  [His 
Lordship  read  the  rule  (2).]  And  it 
was  nominally  under  that  rule  that  the 
application  was  made  to  me ;  but  rule  3 
may  perhaps  apply.  I  think  I  am  jus- 
tified in  acting  under  rule  3,  which  will 
come  to  the  same  result.  According  to 
the  decision  of  Chapman  v.  The  Midland 
Railway  Company  (3),  it  is  not  the  Judge 
at  the  trial  or  any  Judge  who  has  pri- 
marily the  jurisdiction  vested  in  him  of 
deciding  under  rule  2  whether  the  costs 
are  to  be  on  the  higher  or  the  lower  scale ; 
the  proper  person  to  take  that  matter 
before  is  the  Master ;  the  proper  course 
will  be  for  the  party  who  claims  costs  to 
be  taxed  on  the  higher  scale  to  carry  in 
his  bill  on  the  higher  scale;  then  the 
matter  will  come  before  the  Judge  by 
way  of  appeal ;  and  therefore  if  this 
matter  is  strictly  within  that  rule,  I 
should  entertain  some  doubt  whether  I 
had  jurisdiction  to  make  the  order  prayed 
for.    But  section  3  does  apply  to  the 

(1)  The  judgment  was  not  written. 

(2)  Rules  of  the  Supreme  Court  (Costa),  Older  VI. 
rule  2.  "  Solicitors  snail  be  entitled  to  charge  and 
be  allowed  the  fees  set  forth  in  the  column  headed 
'  higher  scale '  in  the  schedule  hereto ;  in  all 
actions  for  special  injunctions  to  restrain  the 
commission  or  continuance  of  waste,  nuisances, 
breaches  of  covenant,  injuries  to  property  and 
infringement  of  rights,  easements,  patents  and 
copyrights,  and  other  similar  cases,  where  the 
procuring  such  injunction  is  the  principal  relief 
sought  to  be  obtained,  and  in  all  cases  other  than 
those  to  which  the  fees  in  the  column  headed 
'  lower  scale,'  are  hereby  made  applicable," 

(3)  Ante,  QJJ.  449. 
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Banter  r.  Oyler,  CP. 

Judge,  and  gives  that  power.  [His 
Lordship  read  the  role  (4).]  There  is 
here  a  very  large  discretion  vested  in  the 
Court  or  a  Judge.  I  am  the  Judge,  and 
therefore  have  that  discretion  vested  in 
me,  and  I  was  the  Judge  who  tried  the 
cause.  Now  there  are  no  grounds  stated 
here,  and  no  limitation,  but  I  think  that 
in  exercising  my  discretion,  I  may  very 
fairly  look  at  what  the  Legislature  has 
done  in  rule  2,  and  if  I  oome  to  the  con- 
clusion upon  my  knowledge  of  the  cause 
— I  am  certainly  the  best  person,  so  far 
as  knowledge  is  concerned  of  the  cause, 
to  decide  the  question — that  the  cause 
for  which  the  action  was  brought,  and 
the  relief  which  was  sought,  are  within 
the  terms  of  rule  2,  I  may  properly  make 
the  order. 

Now  in  this  case  the  action  was  un- 
doubtedly brought  for  breach  of  covenant 
and  for  the  establishment  of  a  right,  and 
unquestionably  it  was  a  case  which,  if  it 
had  been  brought  in  the  old  Conrt  of 
Chancery  for  an  injunction,  an  injunction 
would  have  been  granted.  As  was  pointed 
out  in  Chapman  v.  The  Midland  Railway 
Company  (8),  there  is  now  only  one  kind 
of  injunction.  Therefore  this  is  a  case  in 
which  a  Court  of  Equity  before  the  Judi- 
cature Act,  and  the  combined  Courts  of 
Justice  since,  would  have  granted  an  in- 
junction in  respect  of  these  things ;  but 
we  have  to  see  whether  or  not  the  in- 
junction was  the  principal  relief  sought ; 
because  I  should  not  exercise  my  dis- 
cretion in  favour  of  the  plaintiff  if  it 
were  not  so.  Now  I  refused  to  make  the 
order  in  Chapman  v.  The  Midland  Rail- 
way Company  (3)  at  Chambers,  because  I 
thought  there  that  the  principal  object  of 
the  plaintiff  was  to  get  money  from  the 
railway  company  for  a  temporary  trespass 
on  his  property,  and  not  to  obtain  an 
injunction  extending  for  all  time.  It 
was  a  mere  temporary  use  by  the  railway 
company  of  the  property,  and  I  thought 
that  that  was  not  a  case  within  the  mean- 
ing of  Order  VI.  rule  2,  and  the  Court  of 
Appeal  upheld  that  ruling.    But  in  the 

(4)  Bole  3.  "Notwithstanding  these  roles,  the 
Court  or  Judge  may  in  any  case  direct  the  fees 
set  forth  in  either  of  the  said  two  columns  to  be 
allowed  to  all,  or  either,  or  any  of  the  parties, 
and  as  to  all  or  any  part  of  the  costs," 


present  case,  I  have  to  decide  whether  an 
injunction  was  the  principal  relief  sought 
Now  the  plaintiff  claimed  1002.,  which  ig 
a  considerable  sum  to  some  people.  It 
might  be  that  the  1002.  was  the  principal 
thing  the  plaintiff  wanted — it  might  be. 
On  the  other  hand,  he  was  in  this  position, 
that  he  was  a  lessee  under  the  owner  in 
fee  of  the  market,  and  the  rights  of 
market  depend  to  a  great  extent  upon  the 
exercise  or  acts  of  ownership  and  are  de- 
pendent upon  user ;  and  therefore  in  this 
case  there  was  a  very  important  reason 
why  the  action  should  not  be  confined 
merely  to  the  past  claim  for  damages. 
Moreover,  I  think  I  understood  at  the 
trial,  that  so  far  as  the  amount  is  con- 
cerned, no  great  desire  was  expressed  on 
the  part  of  the  plaintiff  to  insist  upon 
that.  It  was  then  so  stated,  and  I  think 
an  offer  was  made  and  accepted  on  the 
other  side,  which  would  have  shewn  that 
the  plaintiff's  main  object  was  to  stop  the 
breach  of  covenant  and  to  exercise  bis 
right.  I  therefore  come  to  the  conclusion 
on  the  facts  of  this  particular  case  that 
the  injunction  was  the  principal  relief 
sought,  and  therefore  under  rule  8  I 
direct  the  plaintiff  to  have  his  costs  on 
the  higher  scale. 


Solicitors— S.  Betteley  &  Co.,  for  plaintiff;  Tower 
&  Son,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.! 
lfiflO    f8PEAE  (apPettant)  v-  THE  GDAB" 

„       1  <        DIAN8  OF  THE    BODMIN  DWOl 

{reepondente). 

Poor  Rate— Liability  to  be  Rated— Mar- 
ket— Occupier  of  Stall. 

[For  the  report  of  the  above  case,  see 
49  Law  J.  Rep.  M.C.  69.] 


Digitized  by 


Google 


Vol.  49  J 


MICHAELMAS  1879  to  MICHAELMAS  1880. 


657 


[IN  THE  EXCHEQUER  DIVISION.] 

1879.  "1 

NOV.  13.  I  LONDON    AND    SOUTH  WESTERN 

1880.  f  BANK  (LIWTBD)  V.  WENTWORTH. 

March  1.  J 

Bill  of  Exchange — Blank  Acceptance — 
Drawing  and  Indorsement  by  apparent 
Drawer  forged. 

The  defendant  accepted  a  bill  of  exchange 
in  blank.  Drawing  and  drawer's  indorse- 
ment were  afterwards  forged  by  the  person 
to  whom  the  defendant  gave  the  bill.  The 
plaintiffs  took  the  bill  for  value  without 
notice: — Held,  that  the  forgery  of  the 
drawing  and  indorsement  did  not  prevent 
ike  defendant  from  being  liable  to  the 
plaintiffs. 

Bale  nisi  obtained  by  the  defendant  for 
a  new  trial  on  the  ground  of  misrejection 
of  evidence  and  of  misdirection  by  Pol* 
lock,  B.,  at  the  trial  of  the  action  before 
himself  and  a  jury,  in  May,  1879. 

The  facts  and  arguments  sufficiently 
appear  from  the  judgment  of  the  Court. 

Digby  Seymour  and  OasUe  (on  Nov.  13, 
1879),  for  the  plaintiffs,  shewed  cause. 

GaikeU  (JB.  V.  Williams  with  him),  for 
the  defendant. 

Our.  adv.  vult. 

The  judgment  of  the  Court  (1)  was  (on 
March  1,  1880),  delivered  by— 

Pollock,  B.— The  plaintiffs  sued  as 
indorsees  of  a  bill  of  exchange  for  500Z. 
alleged  to  be  drawn  by  "  S.  H.  Head  " 
upon  the  defendant,  accepted  by  him 
and  indorsed  by  "  S.  H.  Head  "  to  the 
plaintiffs.  At  the  trial  the  plaintiffs 
proved  by  their  manager  that  the  bill 
had  been  brought  to  them  by  one  Villars, 
who  was  senior  partner  of  a  well-known 
firm  of  upholsterers  who  had  an  account 
with  the  plaintiffs,  and  who  had  on  former 
occasions  brought  to  them  trade  bills  to 
cover  advances ;  that  the  bill  was  drawn 
and  indorsed  in  the  name  of  "  S.  H. 
Head "  in  the  same  handwriting,  and 
accepted  by  the  defendant ;  that  the 
manager,  after  making  enquiries  at  the 
defendant's  bankers,  and  receiving  a 

(1)  Pollock,  B.,  and  Hawkins,  J. 
Vox.  49.-QJ3*,  CP.  &  Exeat 


satisfactory  reply,  made  an  advance  equal ' 
to  the  full  value  of  the  bill.  Villars 
stated  that  his  firm  had  furnished  one 
Samuel  Head's  offices,  and  it  was  ad- 
mitted that  the  plaintiffs  took  the  bill  in 
good  faith  and  without  n  otice  of  any  irre- 
gularity. 

On  the  part  of  the  defendant  he  him* 
self  was  called,  and  proved,  that  being  in 
want  of  money  he  applied  to  an  adver- 
tising money-lender  calling  himself  Til- 
lotson  Smith,  who  undertook  to  obtain  for 
him  a  loan  of  4002.  upon  his  giving  a  bill 
for  500Z.,  and  that  upon  the  faith  of  this 
he  gave  to  Smith  a  piece  of  paper  bear- 
ing a  sufficient  stamp,  with  his,  the  defen- 
dant's, signature  across  where  acceptances 
are  usually  written  ;  nothing  was  said  as 
to  who  Bhould  draw  or  indorse  the  bill, 
but  the  person  calling  himself  Tillotson 
Smith  gave  to  the  defendant  a  receipt  as 
follows : — 

"March  12,  1878. 
"  Received  of  Captain  W.  D.  Went- 
worth  an  acceptance  for  500?.,  dated  to- 
day, for  the  purpose  of  negotiation,  and 
if  not  discounted  by  the  14th  inst.,  to 
be  returned  at  once. 

"  Tillotson  Smith  os  Co." 

And  Mr.  Samuel  Heath  Head  proved 
that  he  was  a  solicitor  having  offices  in 
the  same  house  as*  Tillotson  Smith  A  Co. 
He  was  then  asked  whether  the  indorse- 
ment of  the  bill  was  in  his  handwriting ; 
but  the  question  was  objected  to  on  the 
ground  that  it  was  immaterial  and  I  re- 
jected it. 

Upon  these  facts  and  an  admission  that 
the  plaintiffs  were  bona  fide  holders  for 
value,  I  ruled  that  they  were  entitled  to 
recover,  and  directed  the  verdict  and 
judgment  to  be  entered  for  them. 

An  order  nisi  for  a  new  trial  was  sub- 
sequently obtained  on  the  ground  that  I 
ought  to  have  admitted  the  evidence  ob- 
jected to,  inasmuch  as  if  the  indorsement 
could  be  shewn  to  be  irregular,  the  plain- 
tiffs could  not  succeed,  and  that  although 
the  defendant  by  his  signature  must  be 
taken  to  have  admitted  the  drawing  by 
"  S.  H.  Head,"  he  was  not  precluded 
from  shewing  that  the  indorsement  was 
unauthorised.  These  questions  were  fully 
argued  before  my  brother  Hawkins  and 
4P 
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myself,  and  we  took  time  to  consider  been  allowed  to  answer  he  would  have 

what  oar  judgment  should  be.  said  that  he  usually  signed  his  name 

Before  dealing  with  the  rules  of  law  "  S.  H.  Head,"  and  consequently  that 

by  which  the  case  should  be  governed,  we  the  use  of  his  name  was  as  against  him  a 

think  it  well  to  state  what  we  consider  to  forgery,  the  effect  of  which  would  be  to 

be  the  result  of  the  facts  proved.  cast  an  apparent  liability  upon  him  if  the 

It  was  manifest  that  the  defendant  had  defendant  did  not  pay  the  bill, 

been  cheated  out  of  the  blank  accept-  This  is  the  most  favourable  way  of 

ance  (2),  but  it  was  equally  clear  that  he  putting  the  case  for  the  defendant,  be* 

had  given  it  for  the  purpose  of  having  cause  it  may  be  said  that  although  by 

the  name  of  a  drawer  and  indorser  in-  giving  the  blank  acceptance  he  autho* 

aerted,  and  of  its  being  negotiated  to  raise  rised  the  person  to  whom  he  gave  it  to 

money.   The  name  of  the  drawer  and  in-  insert  some  name,  even  a  fictitious  name, 

doner  was  perfectly  immaterial  to  the  as  drawer  and  indorser,  he  could  not 

defendant,  and  could  the  name  used  be  have  intended  to  authorise  him  to  oom- 

taken  to  be  a  fictitious  name,  the  defen-  mit  a  forgery,  and  if  effect  is  to  be  given 

dant  would  be  liable.   It  was  also  ad-  to  this  argument  it  would  equally  hold 

mitted  upon  the  argument  that  the  de-  good  with  respect  to  the  drawing  as  to 

fendant  could  not  dispute  that  he  was  the  indorsing. 

bound  by  the  drawing  of  the  bill,  but  it  This,  no  doubt,  raises  a  novel  question, 
was  said  that  he  might  dispute  the  in-  and  one  of  some  difficulty.  It  must  be 
dorsement.  Now  the  indorsement  may  governed  by  the  rules  of  law  applicable 
be  treated  in  two  ways.  It  may  be  said  not  to  cases  in  which  the  acceptor  has 
that  although  a  Mr.  Samuel  Heath  Head  signed  his  name  after  that  of  the  drawer 
was  called  to  state  that  he  never  indorsed  has  been  inserted,  and  so  upon  the  faith 
or  authorised  the  indorsement  of  his  of  that  name,  but  by  those  which  ought 
name,  this  does  not  shew  that  it  was  a  to  prevail  where  the  acceptor  has  signed 
forgery,  for  S.  H.  Head  might  not  mean  his  name  upon  a  blank  piece  of  stamped 
Samuel  Heath  Head,  and  there  might  be  paper,  or  upon  a  paper  on  which  a  draw- 
several  S.  H.  Heads,  or  the  signature  ing  in  blank  has  been  written.  In  such 
might  be  wholly  fictitious,  in  which  case  a  case,  the  acceptor  is  liable  to  a  bona  fide 
as  the  drawer's  and  indorser' s  names  were  holder  for  value  without  notice  if  the 
in  the  same  handwriting  they  would  be  name  of  a  stranger,  or  a  fictitious  name, 
binding  on  the  defendant.  be  inserted  as  drawer,  and  the  reason  for 
But  the  evidence,  taken  as  a  whole,  this  is  not  because  the  acceptor  gave 
seemed  rather  to  shew  that  Smith,  when  authority  for  this  or  that  name  to  be  in- 
he  had  obtained  the  blank  acceptance,  sorted — for  in  truth  he  gave  no  such 
wrote  the  name  of  S.  H.  Head  upon  it  authority — but  because  in  favour  of  oom- 
with  the  full  knowledge  that  there  was  merce  it  is  essential  to  uphold  the  nego* 
a  Samuel  Heath  Head  who  had  had  tiability  of  bills  of  exchange.  That  this 
dealings  with  Yillars,  and  that  he  did  is  so  may  be  further  illustrated  by  a  case 
this,  not  with  the  intention  of  defrauding  in  which  a  fraud  is  practised  upon  the 
the  defendant,  nor  indeed  under  the  acceptor  of  a  bill  drawn  in  blank  with 
impression  that  Head  would  in  fact  be  reference  to  the  amount, 
defrauded,  since  he  supposed,  no  doubt,  A.,  owing  a  debt  of  50Z.  to  B.,  writes 
that  the  bill  would  be  met  by  the  de-  to  him  enclosing  a  blank  paper  with  a 
fendant,  but  because  if  Head's  name  was  stamp  sufficient  to  cover  a  bill  for  1001, 
on  the  bill  he  would  the  better  be  able  saying,  "  I  do  not  know  the  exact  amount 
to  pass  it  on  to  Yillars  to  discount,  and  of  my  debt,  but  fill  up  the  enclosed  for 
as  against  the  plaintiffs  who  objected  to  the  amount  and  I  will  honour  it  at  three 
the  evidence  of  Head,  we  think  this  is  months."  B.,  in  fraud  of  A.,  draws  the 
the  fair  assumption ;  and  we  also  think  bill  for  752.,  indorses  it  and  it  comes  into 
it  ought  to  be  assumed  that  if  Head  had  the  hands  of  a  bona  fide  holder  for  value. 

Here  is  a  clear  absence  of  authority  and  a 

(2)  He  received  no  money  for  iu  fraud  against  A.,  yet  he  is  liable,  and  for 
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the  reason  we  have  given.  In  tbe  present 
case,  although  Smith  was  guilty  of  a 
fraud  against  the  defendant  collateral  to 
the  bill  itself,  the  inserting  of  Head's 
name  was,  as  respects  the  defendant, 
wholly  immaterial,  and  was  no  part  of  the 
transaction  by  which  the  defendant  parted 
with  the  blank  acceptance.  To  him  the 
result  would  have  been  the  same  in  every 
respect,  whether  Smith  had  procured  the 
wealthiest  banker  or  the  veriest  pauper  to 
actually  sign  his  name  as  drawer,  or  had 
himself  inserted  as  drawer  his  own  name, 
that  of  a  stranger,  a  fictitious  name  or 
that  of  Head,  for  in  any  case  the  defen- 
dant  would  be  ultimately  liable.  Looking 
next  to  the  effect  upon  the  plaintiffs,  with 
reference  to  the  circumstances  under 
which  they  took  the  bill,  can  it  be  said 
that  the  fact  that  Head's  name  appeared 
as  drawer  made  any  difference  ?  They 
gave  value  for  it,  had  no  notice  of  fraud, 
and  the  forgery  was  no  part  of  the  trans- 
action whereby  they  acquired  the  bill; 
they  made  all  the  enquiries  as  to  the  ac- 
ceptor from  his  own  banker  that  oould  be 
demanded  from  the  most  prudent  persons. 
To  require  more  of  them,  and  say  that  they 
ought  to  have  unravelled  all  the  history 
of  the  bill,  its  drawing  and  indorsement, 
would  be  to  create  a  new  burden  and  cast 
a  new  duty  upon  indorsees  of  bills  of  ex- 
change for  which  there  is  no  precedent, 
and  which  would  go  far  to  hamper  their 
negotiability  and  destroy  their  usefulness. 
Moreover,  it  would  graft  an  exception 
upon  a  system  of  law  which  has  worked 
well  and  is  of  great  public  use,  for  the 
benefit  of  one  who  has  brought  about  the 
difficulty  by  his  own  irregular  act. 

It  may  be  said  that  this  course  of  rea- 
soning would  apply  to  the  case  of  a  bill 
drawn  and  accepted  in  due  course  and 
indorsed  by  a  forgery  of  the  drawer's 
name,  in  which  case  the  acceptor  would 
not  be  liable  even  to  a  bona  fide  holder  for 
value,  bnt  the  two  cases  are  not  in  pari 
materia.  In  the  case  last  put  the  draw- 
ing and  accepting  of  the  bill  are  in  proper 
order,  and  the  acceptor  is  entitled  to  say, 
**  I  accepted  on  the  faith  of  the  bill  being 
drawn  by  a  person  of  credit,  and  I  am 
ready  to  pay  to  his  order,  but  not  to  the 
holder  of  a  forged  indorsement."  In  such 
a  case,  the  whole  matter,  quoad  the  ao- 


Exch. 

ceptor,  is  real,  and  depends  upon  a  real 
authority.  In  the  present  case,  the  de- 
fendant is  in  default  from  the  beginning 
by  giving  a  blank  acceptance,  and  there- 
fore, as  is  admitted  m  the  cases  of  a 
drawing  by  a  stranger  or  in  a  fictitious 
name,  the  ordinary  rule  as  to  authority 
cannot  be  adhered  to,  and  something  like 
a  fiction  must  be  resorted  to  in  favour  of  a 
bona  fide  indorsee  for  value ;  or,  as  we 
should  prefer  to  say,  the  law  merchant  in 
such  a  case  holds  that,  although  the  ac- 
ceptor did  not  authorise  the  drawer's 
name  to  be  used,  he  enabled  the  person  to 
whom  he  gave  the  bill  to  use  it,  and  so 
to  give  the  bill  currency,  and  this  as 
against  the  acceptor  is  sufficient  to  render 
him  liable.  Further,  where  an  indorse- 
ment is  forged  there  is  a  material  distinc- 
tion between  the  case  of  a  bill  drawn  by 
a  real  person  and  one  like  that  now  under 
consideration,  which  materially  affects  the 
rights  of  the  parties.  Where  the  bill  is 
drawn  by  a  real  person,  not  only  have 
those  who  claim  under  a  forged  indorse- 
ment no  title  to  the  bill,  but  the  title  is 
in  some  one  else  who  is  entitled  to  have 
the  bill  returned  to  him  and  to  sue  upon 
it ;  and  to  his  action  a  plea  of  payment 
to  the  man  who  claims  under  the  forgery 
wonld  be  no  defence.  In  the  present  case 
there  is  no  real  drawer,  and  the  defen- 
dant could  have  paid  the  plaintiff  without 
the  risk  of  having  to  pay  it  a  second  time 
to  another. 

Let  us  now  see  to  what  extent  the 
principles  which  are  involved  in  the  deci- 
sion of  this  question  have  been  considered 
and  settled.  Where  a  man  signs  his  name 
to  a  blank  stamped  piece  of  paper,  and 
delivers  it  to  another  to  be  negotiated, 
this  gives  him  authority  to  fill  it  up  to 
the  amount  which  the  stamp  will  cover, 
treating  the  signature  as  that  of  the  ac- 
ceptor, and  if  the  bill  thus  completed  is 
indorsed  to  a  holder  for  value  without 
notice,  he  is  entitled  to  recover  upon  it 
against  him  who  has  so  signed  his  name, 
although  the  person  to  whom  the  blank 
paper  is  originally  given  may  have  de- 
frauded the  man  who  gave  it  to  him. 
This  is  clearly  established  by  a  long  series 
of  oases,  amongst  which  are  the  follow- 
ing: Ruuel  v.  Langstaffe  (1780)  (3), 
(8)  2  Dougl.  514. 
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Peacock  v.  Rhodes  (1781)  (4),  Collie  v. 
Emett  (1790)  (5)  and  Schullz  v.  AsOey 
(1836)  (6). 

The  ground  upon  which  these  decisions 
have  been  rested  is  well  explained  by  Mr. 
Justice  Maule,  in  Montague  v.  Perkins  (7), 
and  in  the  judgment  of  the  Court  in  Foster 
v.  Mackmnon  (8),  where,  after  stating  the 
general  proposition  that  a  man  is  not 
bound  by  his  signature  to  an  instrument 
if  it  be  obtained  by  a  fraudulent  repre- 
sentation, it  is  said :  "  This  principle 
when  applied  to  negotiable  instruments 
must  be  and  is  limited  in  its  application. 
These  instruments  are  not  only  assignable, 
but  they  form  part  of  the  currency  of  the 
country.  A  qualification  of  the  general 
rule  is  necessary  to  protect  innocent  trans- 
ferees for  value.  If,  therefore,  a  man 
write  his  name  across  the  back  of  a  blank 
bill  stamp,  and  part  with  it,  and  the  paper 
is  afterwards  improperly  filled  up,  he  is 
liable  as  indorser.  If  he  write  it  across 
the  face  of  the  bill,  he  is  liable  as  acceptor, 
when  the  instrument  has  once  passed  into 
the  hands  of  an  innocent  indorsee  for 
value  before  maturity,  and  liable  to  the 
extent  of  any  sum  which  the  stamp  will 
cover." 

In  Cooper  v.  Meyer  (1830)  (9),  bills 
having  been  drawn  in  a  fictitious  name, 
and  accepted  by  the  defendant  and  in- 
dorsed in  the  same  handwriting  as  that  of 
the  supposed  drawer,  the  defendant  was 
held  liable  to  the  plaintiff  who  was  a 
holder  for  value.  Lord  Tenterden  in 
giving  judgment  says,  u  The  acceptor 
ought  to  know  the  handwriting  of  the 
drawer,  and  is,  therefore,  precluded  from 
disputing  it ;  but  it  is  said  that  he  may 
nevertheless  dispute  the  indorsement. 
Where  the  drawer  is  a  real  person,  ho 
may  do  so,  but  if  there  is  in  reality  no 
suoh  person,  I  think  the  fair  construction 
of  the  acceptor's  undertaking  is  that  he 
will  pay  to  the  signature  of  the  same  per- 
son that  signed  for  the  drawer." 

In  the  above  case  the  bill  was  accepted 

(4)  2  Dougl.  633. 

(5)  1  H.  Black.  313. 

(6)  2  Bing.  N.C.  644 ;  6  Law  J.  Bep.  OP.  130. 

(7)  22  Law  J.  Bep.  CP.  187. 

(8)  38  Law  J.  Bep.  CP.  810 ;  Law  Bap.  4  CP. 
704. 

(9)  10  B.  &  C,  468, 


after  it  was  drawn,  and  Lord  Tenterden 
appears  to  have  thought  that  in  such  a 
case  if  the  drawer  be  a  real  person  the 
acceptor,  though  bound  by  the  drawing, 
may  dispute  the  indorsement.  The  same 
view  was  taken  by  this  Court  in  Beenum 
v.  Duck  (1843)  (10),  and  is  in  accordance 
with  what  was  laid  down  with  reference  to 
such  bills  in  Smith  v.  Chester  (1787)  (11) 
and  Bobituon  v.  Yarrow  (1817)  (12).  Not 
long  after  Cooper  v.  Meyer  (9),  however, 
came  the  case  of  Schultz  v.  AsOey  (1836) 
(6) .  The  defendant  had  given  to  a  money 
lender,  among  others,  two  slips  of  stamped 
paper,  on  which  were  written  acceptances 
signed  by  himself,  and  for  which  he  re* 
oeived  nothing;  a  man  named  Clisaold 
afterwards  wrote  his  name  on  one  of 
these,  and  it  was  then  filled  up  as  a  bill 
of  exchange.  The  second  paper  was  filled 
up  as  a  bill  of  exchange  by  a  person  who 
subscribed  himself  in  the  character  of 
drawer  and  indorser  as  Thomas  Wilson, 
his  real  name  being  Thomas  Wilson 
Richardson.  The  two  bills  having  been 
indorsed  to  the  plaintiff  for  value,  he  sued 
the  defendant  upon  them,  and  the  Court 
held  that  the  defendant  was  liable,  and 
in  giving  judgment  said  (13):  "As  to 
the  bill  drawn  by  Clisaold,  the  objection 
is,  that  admitting  a  party  may  be  bound 
by  his  acceptance  written  on  a  blank 
piece  of  stamped  paper,  to  the  extent  of 
such  sum  as  the  stamp  will  cover,  jet 
that  this  giving  of  a  blank  acceptance 
authorises  only  the  party  to  whom  it  » 
given  to  draw  the  bill ;  or  at  all  events 
does  not  authorise  Clisaold,  a  stranger, 
to  sign  his  name  on  the  same  blank  piece 
of  paper  as  drawer,  the  bill  itself  being 
subsequently  written  upon  the  paper  by 
some  other  person.  No  authority  has 
been  cited  to  us  for  any  such  restriction 
of  the  general  doctrine  above  admitted; 
nor  can  we  see  any  distinction  in  prin- 
ciple, where  the  bill  has  passed  into  the 
hands  of  third  persons,  between  holding 
the  acceptor  liable  to  a  given  amount, 
when  the  bill  is  afterwards  drawn  in  the 

(10)  11  Mee.  &  W.  261 ;  12  Law  J.  Bap.  Baa, 
198. 

(11)  1  Term  Bep.  654. 

(12)  7  Taunt.  466. 

(13)  2  Bing.  N.C  at  p.  662 ;  6  Law  J.  Bep. 
CP.  130. 
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of  the  party  who  has  obtained  the 
acceptance,  and  when  it  is  drawn  by  a 
stranger  who  becomes  the  drawer  at  the 
instance  of  the  party  to  whom  the  ac- 
ceptance is  given.  The  blank  acceptance 
is  an  acceptance  of  the  bill  which  is 
afterwards  pnt  npon  it ;  and  it  seems  to 
follow  from  the  doctrine  of  Lord  Mans- 
field in  Rusnel  v.  Lang  staffs  (3)  that  it 
does  not  lie  in  the  month  of  the  acceptor 
to  say  that  the  drawing  or  indorsing  of 
the  bill  is  irregular.  The  acceptor  was  a 
stranger  to  the  party  to  whom  he  handed 
over  his  blank  acceptance,  and  as  all  that 
he  desired  was  to  raise  the  money,  it  could 
make  no  difference  to  him,  either  as  to 
the  extent  of  his  liability,  or  in  any  other 
respect,  whether  the  bul  was  drawn  in 
the  name  of  one  person  or  another.  And 
if  the  defendant  is  estopped  from  denying 
the  right  of  the  drawer  to  draw  the  bill, 
whoever  he  may  be,  he  is  bound  by  the 
indorsement  made  by  suoh  drawer,  after 
such  indorsement  is  proved  to  have  been 
made  by  such  drawer.  "  As  to  the  bill 
which  purports  to  have  been  drawn  by 
Wilson,  the  proof  was  that  it  was  drawn 
and  indorsed  by  a  real  person,  who  signed 
the  name  Thomas  Wilson,  although  his 
real  name  was  Thomas  Wilson  Richard- 
son. There  were  no  circumstances  proved 
to  shew  an  intention  to  pass  himself  off 
for  a  different  person  of  the  name  of 
Thomas  Wilson,  or  an  intention  to  de- 
fraud any  person  of  that  name,  or  any 
other  person;  and  we  therefore  think 
there  is  no  ground  for  treating  the  sig- 
nature as  a  forgery,  or  holding  the  bill 
void  on  that  account." 

We  have  cited  the  remarks  of  the  Court 
as  to  both  of  the  bills,  although  those  as 
to  the  second  bill  may  appear  to  be  not 
in  accordance  with  the  view  we  have 
taken,  but  it  is  to  be  observed  that  the 
observations  as  to  forgery  were  unneces- 
sary to  the  decision  of  the  case,  and  the 
question  which  has  arisen  in  the  present 
case  was  not  before  the  Court.  The  prin- 
ciples which  are  laid  down  with  reference 
to  the  first  bill,  if  applied  to  the  facts  be- 
fore us,  would  go  far  to  decide  the  point 
of  law  in  the  plaintiffs'  favour. 

In  many  of  the  oases  and  text-books  in 
which  the  liability  of  the  acceptor  of  a  bill 
of  exchange  under  circumstances  similar 


bur. 

to  those  whioh  occurred  in  the  present  case 
has  been  discussed,  it  has  been  rested  upon 
the  ground  of  estoppel ;  and  with  refer- 
ence to  this,  Lord  Justice  B  ram  well  has 
recently  said  with  great  force  in  the  case 
of  Baxendale  v.  Bennett  (14),  "  Estoppels 
are  odious,  and  the  doctrine  should  never 
be  applied  without  a  necessity  for  it.  It 
never  can  be  applied  except  in  cases 
where  the  person  against  whom  it  is  used 
has  so  conducted  himself,  either  in  what 
he  has  said  or  done  or  failed  to  say 
or  do,  that  he  would,  unless  estopped,  be 
saying  something  contrary  to  his  former 
conduct  in  what  he  had  said  or  done  or 
failed  to  say  or  do."  This  language  might 
be  not  improperly  applied  to  the  present 
ease,  but,  for  our  own  part,  we  should 
prefer  not  to  use  the  word  estoppel,  whioh 
seems  to  imply  that  a  person  by  his  con- 
duct is  excluded  from  shewing  what  are 
the  true  facts,  but  rather  to  say  that  the 
question  is  whether,  when  all  the  facts  are 
admitted,  the  acceptor  is  not  liable  upon 
the  well-known  principle  that  where  one 
of  two  innocent  persons  must  suffer  from 
the  fraud  of  a  third,  the  loss  should  be 
borne  by  him  who  enabled  the  person  to 
commit  the  fraud.  Looking  at  the  case  from 
this  point  of  view,  the  law  as  laid  down 
in  Young  v.  Orote  (15),  where  the  Court 
held  that  the  drawer  of  a  cheque  who  so 
carelessly  fills  it  up  as  to  enable  the  holder 
of  it  to  add  figures  making  it  payable  for 
a  larger  amount,  is  liable  to  the  banker 
who  honours  it,  is  in  favour  of  the  plain- 
tiff, and  although  many  observations  have 
been  made  since  that  case  with  reference 
to  the  grounds  upon  which  it  was  decided, 
which  are  mostly  collected  in  the  judg- 
ment of  the  Common  Pleas  Division  in 
Arnold  v.  The  Cheque  Bank  (16),  the 
principle  we  have  alluded  to  has  always 
been  upheld.  In  The  Batik  of  Ireland  v. 
Evans'  Trustees  (17),  Baron  Parke,  speak- 
ing of  Young  v.  Qrote  (15),  said:  "In 
that  case  it  was  held  to  have  been  the 
fault  of  the  drawer  of  the  cheque  that  he 

(14)  47  Law  J.  Rep.  Q.B.  624 ;  Law  Rep.  8 
Q.B.  D.  626. 

(16)  4  Bing.  268;  6  Law  J.  Rep.  (03.)  CP. 
166. 

(16)  46  Lav  J.  Rep.  CP.  662 ;  Lav  Rep.  1 
CP.  D.  687. 

(17)  6  H.L.  C*s.  889,  at  p.  410. 
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misled  the  banker  on  whom  it  was  drawn 
by  want  of  proper  caution  in  the  mode  of 
drawing  the  cheque,  which  admitted  of 
easy  interpolation,  and  consequently  that 
the  drawer,  having  thus  caused  the  banker 
to  pay  the  forged  cheque  by  his  own  neg- 
lect in  the  mode  of  drawing  the  oheque 
itself,  could  not  complain  of  that  pay. 
ment." 

Our  attention  was  called  during  the 
argument  for  the  defendant  to  two  recent 
cases  decided  by  the  Court  of  Appeal — 
Hogarth  v.  Latham  (18)  and  Baxendale  v. 
Bennett  (14),  but  neither  of  these  have 
any  real  bearing  upon  the  present  case. 
In  the  first  the  plaintiff  received  only  a 
bill  accepted  by  the  defendant,  but  with- 
out any  drawer's  name.  At  this  time  he 
had  no  notice  of  any  irregularity,  but 
afterwards,  when  he  filled  in  the  name  of 
his  firm  as  drawers  of  the  bill,  the  jury 
found  he  had  notice  that  there  was  some- 
thing wrong,  and  the  bills  had  in  fact 
been  accepted  without  authority.  In 
Baxendale  y.  Bennett  (14)  the  bill  sued 
on  bore  the  defendant's  signature,  and 
purported  to  have  been  drawn  and  in- 
dorsed by  Cart wright,  and  also  indorsed 
by  Cameron,  from  whom  the  plaintiff  re- 
ceived it ;  but  before  it  had  been  so  drawn 
or  indorsed,  and  whilst  it  was  a  mere  blank 
paper  with  a  bill  stamp  and  the  defen- 
dant's signature  upon  it,  it  was  stolen  from 
the  defendant's  drawer,  and  therefore 
never  had  been  given  to  Cartwright,  or 
anyone  from  whom  he  received  it,  to  be 
negotiated  or  in  any  way  treated  as  a  bill 
of  exchange. 

In  conclusion,  it  may  be  added  that  no 
assistance  can  be  gained  in  the  present 
case  by  reference  to  the  law  of  France 
relating  to  bills  of  exchange,  or  to  the 
codes  of  other  continental  nations,  which 
are  mostly  founded  upon  that  of  France, 
and  this  for  a  reason  which  appears  to  us 
to  give  weight  to  the  arguments  adduced 
in  favour  of  the  plaintiffs.  By  the  Ordi- 
nance of  1673,  which  is  referred  to  by 
Pothier  in  his  Traite  du  Contrat  de  Change, 
part  I.,  ch.  3,  b.  1,  it  was  made  essential 
to  a  bill  of  exchange  that  it  should  men- 
tion the  drawer,  acceptor  and  payee ;  and 
the  law  remains  in  substance  the  same, 

18)  47  Law  J.  Rep.  Q.B.  389 ;  Law  Rep.  3 
.  648. 


as  will  be  seen  by  referring  to  the  Oodede 
Commerce,  Art.  110,  so  that  a  blank  accep- 
tance is  inadmissible.  The  distinction  be- 
tween the  English  and  the  French  system 
is  well  described  by  Mr.  Chalmers  in  the 
Preface  to  his  valuable  Digest  of  the  Law 
of  BiU*  of  Exchange,  where  he  says,  the 
French  law  "  remains  in  substance  what 
it  was  two  hundred  years  ago.  English 
law  has  been  developed  piecemeal  by 
judicial  decision  founded  on  custom.  The 
result  has  been  to  work  out  a  theory  of 
bills  widely  different  from  the  original. 
The  English  theory  may  be  called  the 
Banking  or  Currency  theory,  as  opposed 
to  the  French  or  Mercantile  theory.  A 
bill  of  exchange  in  its  origin  was  an  in- 
strument by  which  a  trade  debt  due  in 
one  place  was  transferred  in  another.  It 
merely  avoided  the  necessity  of  trans- 
mitting cash  from  place  to  place.  This 
theory  the  Frenoh  law  steadily  keeps  in 
view.  In  England,  bills  have  developed 
into  a  perfectly  flexible  paper  currency. 
In  France  a  bill  represents  a  trade  trans- 
action ;  in  England  it  is  merely  an  instru- 
ment of  credit.  English  law  gives  foil 
play  to  the  system  of  accommodation 
paper;  French  law  endeavours  to  stamp 
it  out." 

That  this  is  a  correct  account  of  the 
spirit  in  which  the  English  law  has  dealt 
with  the  negotiability  of  bills  of  exchange 
is  further  evidenced  by  the  mode  in 
which  effect  is  given  to  it  in  favour  of 
bona  fide  indorsees  for  value  by  modern 
legislation.  Thus  the  earlier  Acts,  16 
Car.  2.  c.  7,  and  9  Anne,  c.  14,  wholly 
avoided  certain  securities  given  for  a 
gaming  consideration,  but  the  5  A  6  WilL 
4.  c.  41.  b.  1,  after  reciting  the  hardship 
and  injustice  which  arises  where  such 
securities  are  indorsed  for  a  valuable 
consideration  without  notice,  repeals  the 
earlier  provisions,  and  provides  merely 
that  such  securities  shall  only  be  taken 
to  have  been  given  for  an  illegal  consider- 
ation, leaving  the  rights  of  bona  fide 
holders  for  value  without  notice  of  the 
original  illegality  intact. 

In  the  result,  therefore,  it  appears  to 
us  that  there  is  no  authority  binding  upon 
us  which  requires  that  we  should  give 
judgment  for  the  defendant,  and  that  the 
spirit  of  such  authorities  as  can  be  found 
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is  in  favour  of  the  plaintiffs,  and  accords 
with  what,  in  our  view,  are  the  legal 
merits. 

The  order  nisi  for  a  new  trial  will  there- 
fore be  discharged  with  costs. 

Bule  discharged. 


Solicitors— Val  lance  &  Vallance,  for  plaintiffs ; 
C.  A  Hilliard,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Queen's  Bench  Division.') 

1879. 
Deo.  19. 


WILLIAMS  V.  STB  EN  * 


J&Z2  of  Sale— Default  in  Payment— 
Owing  Time. 

By  a  bill  of  sale,  dated  the  9th  of  July, 
1878,  the  plaintiff  assigned  to  the  defendant 
certain  furniture  and  goods  in  his  house,  sub- 
ject to  the  proviso  that  if  the  plaintiff  should 
pay  to  the  defendant  a  sum  of  42Z.  by 
twenty-five  consecutive  weekly  payments  on 
every  Monday  before  noon  the  assignment 
should  be  void.  It  was  also  agreed  that 
the  plaintiff  might  at  any  time  after  the  ex- 
ecution of  the  bill  of  sale  take  possession  of 
ike  property  therein  comprised,  and  retain 
possession  thereof  until  all  the  moneys  pay- 
able should  be  fully  paid;  and  further,  that 
if  default  should  be  made  by  the  plaintiff 
in  payment  of  any  of  the  instalments  on  the 
days  on  which  such  should  become  due,  the 
whole  amount  which  at  the  time  of  such 
default  should  be  unpaid,  should  at  once 
become  due,  and  the  defendant  was  em- 
powered thereon  to  sell  the  property  and 
to  receive  the  moneys  arising  from  such 
sale.  The  previous  instalments  having  been 
paid  by  the  plaintiff,  he  failed  to  pay  the 
fourteenth  instalment,  due  on  the  14th  of 
October;  he  saw  the  defendant  on  the  16th 
of  October,  and  asked  for  time.  The  de- 
fendant replied  that  he  "  would  not  look  to 
a  week."  On  the  plaintiff's  returning  home 
on  the  17th  of  October  he  found  that  the 
goods  had  been  seized  and  sold. 

•Coram  BmanreU,  LJ.;  Brett,  L.J.;  Cot- 
tOO,I*J. 


In  an  action  for  conversion  and  for  an  im- 
proper sale,  the  jury  found  for  the  plaintiff 
on  the  ground  that  the  defendant  had  in- 
duced him  to  believe  that  he  would  not  seize 
the  goods : — 

Held  (by  the  Oourt  of  Appeal  affirming 
the  judgment  of  the  Queen's  Bench  Di- 
vision), that  there  must  be  a  new  trial,  for 
that  the  defendant  was  entitled  by  the  pro- 
visions of  the  bill  of  sale  to  seize  on  default, 
that  there  had  been  a  default  and  that  he 
had  not  in  any  way  induced  the  plaintiff 
to  alter  his  position. 

Albert  v.  The  Grosvenor  Investment 
Company  (37  Law  J.  Rep.  Q.B.  24) 
questioned. 

Appeal  by  the  plaintiff  from  a  decision 
of  the  Queen's  Bench  Division  making 
absolute  a  rule  for  a  new  trial. 

Action  in  the  Court  of  passage  at 
Liverpool,  for  damages  for  wrongful 
seizure  and  conversion  of  the  plaintiffs 
goods,  and  for  an  improper  sale. 

It  appeared  at  the  trial  that  the  defen- 
dant had  lent  302.  to  the  plaintiff,  and  that 
to  secure  the  repayment  of  that  sum  with 
122.  interest,  the  plaintiff  had  assigned 
certain  furniture  to  the  defendant  by  a 
bill  of  sale,  dated  the  9th  of  July,  1878, 
subject  to  tiie  proviso  that  the  assignment 
should  be  void  if  the  plaintiff  should  pay 
to  the  defendant  the  said  sum  of  422.  by 
twenty-five  consecutive  weekly  payments 
of  12.  5s.  each  on  every  Monday  before 
noon,  the  first  payment  to  be  made  on  the 
15th  of  July,  and  the  balance  of  102.  15s. 
on  the  6th  of  January,  1879  ;  and  it  was 
further  agreed  that,  notwithstanding  this 
proviso  for  redemption,  "  it  shall  be  lawful 
for  the  defendant  at  any  time  after  the 
execution  thereof  to  take  possession  of 
the  said  property,  and  to  retain  such 
possession  (either  in  or  upon  the  said 
shop,  dwelling-house  and  premises,  or  in 
any  other  place  to  which  the  mortgagee 
may  think  fit  to  remove  it)  until  all 
moneys  payable  under  these  presents  .  .  . 
shall  be  fully  paid.  And  further,  that  if 
default  be  made  by  the  mortgagor  in 
payment  of  any  instalments  of  the  sum  of 
422.  or  in  payment  of  any  instalment 
which  shall  become  payable  in  respect 
of  any  further  advance  or  advances  on 
the  days  on  which  such  instalments  re- 
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spectively  shall  become  payable,  the 
whole  amount  which  at  the  time  of  such 
default  shall  be  secured  by  these  pre- 
sents and  shall  be  remaining  unpaid, 
shall  at  once  become  due  and  payable, 
and  thereupon  it  shall  be  lawful  for  the 
mortgagee  to  sell  the  said  property  .... 
and  receive  the  moneys  arising  there- 
from." 

The  plaintiff  paid  thirteen  weekly  in- 
stalments, but  the  fourteenth  instalment, 
which  was  due  on  the  14th  of  October, 
was  not  paid,  because  the  plaintiff  was 
summoned  as  a  juryman.  He  saw  the 
defendant  on  the  16th  and  asked  for 
time  to  pay,  and  the  defendant  then  said 
that  "  he  would  not  look  to  a  week."  On 
the  plaintiffs  returning  home  on  the 
17th  he  found  that  his  goods  had  been 
seized  and  sold. 

The  Judge,  in  summing  up,  told  the 
jury  to  consider  whether  the  defendant 
acted  in  such  a  way  as  to  induce  the 
plaintiff  to  believe  that  he  would  hold 
his  hand,  and  whether  the  seizure  was 
wrongful. 

The  jury  found  that  the  defendant  re- 
presented to  the  plaintiff  that  he  would 
hold  over,  and  found  a  verdict  for  the 
plaintiff  for  251.  15s.  The  Judge  gave 
judgment  for  that  amount,  reserving  leave 
to  the  defendant  to  move  the  Queen's 
Bench  Division  whether  there  was  any 
evidence  of  conduct  on  the  part  of  the 
defendant  disentitling  him  to  put  in  force 
the  powers  of  the  bill  of  sale. 

A  rule  nisi  was  accordingly  obtained 
in  the  Queen's  Bench  Division  for  a  new 
trial  on  this  ground,  and  it  was  after- 
wards made  absolute. 

The  plaintiff  appealed. 

Bailees,  for  the  plaintiff,  cited  Albert  v. 
The  Qrosvenor  Investment  Company  (1). 
French,  for  the  defendant. 

Bbamwkll,  L.J. — This  appeal  must  be 
dismissed.  I  am  of  opinion  that  there 
was  no  evidence  to  go  to  the  jury  to  shew 
that  the  plaintiff  had  not  a  right  to  seize 
and  sell.  I  am  of  opinion  that  under  this 
bill  of  sale  there  was  a  default,  for  there 

(1)  87  Law  3.  Rep.  Q.B.  24 ;  Law  Rep.  3  Q.B. 
128. 


was  a  non-payment,  and  that  is  a  default 
Then  it  is  said  that  the  defendant  gave 
the  plaintiff  time  ;  but,  accepting  the 
plaintiffs  version,  and  assuming  that  the 
defendant  said  "  that  he  wouldn't  look  to 
a  week  for  payment,"  still  that  would 
not  protect  the  plaintiff ;  it  was  not  an  en- 
gagement, and  there  was  no  consideration 
for  it ;  it  did  not  mislead  the  plaintiff  and 
he  did  not  alter  his  position  in  conse- 
quence of  it.  I  think  that  any  other  con- 
struction would  be  unjust,  as  it  would 
lead  to  this,  that  under  this  bill  of  sale 
the  defendant  would  be  prevented  from 
seizing  the  goods,  even  though  they 
were  in  danger,  and  though  a  distress  was 
actually  impending.  With  regard  to  the 
case  of  Albert  v.  The  Qrosvenor  Investment 
Company  (1),  which  has  been  cited,  I 
must  own  that  I  have  considerable  doubt, 
and,  indeed,  I  cannot  accede  to  the  de- 
cision in  it.  There  is  no  doubts  difference 
between  that  case  and  the  present,  for 
there  a  seizure  could  only  be  made  on 
default,  whereas  here  the  mortgagee 
could  seize  at  any  time ;  but  still  I  cannot 
accede  to  it.  There  must  be  a  new  trial, 
because  there  was  no  evidence  to  go  to 
the  jury  that  the  benefits  which  accrued 
under  this  bill  of  sale  to  the  defendant 
from  the  non-payment  by  the  plaintiff 
have  been  got  rid  of. 

Brett,  L.J. — I  agree  as  to  the  law 
which  has  been  laid  down.  By  this  bill 
of  sale  the  defendant  had  a  right  to  take 
possession  at  any  time,  whether  default 
had  been  made  or  not ;  but  he  could  not 
sell  unless  there  was  a  default  in  pay- 
ment, that  is,  until  non-payment,  so 
that  a  default  of  payment  on  any  Monday 
at  noon  would  be  a  non-payment  within 
this  deed.  It  is  then  said  that  there  was 
a  waiver  by  the  defendant  of  the  payment 
due  by  the  plaintiff  on  a  certain  Monday 
before  noon,  that  is,  that  there  was  a 
promise  by  the  defendant  that  he  would 
not  sell  if  payment  were  made  before  the 
end  of  the  week.  This  promise  was  a 
naked  promise,  there  was  no  consideration 
for  it,  it  was  not  binding  on  the  defen- 
dant, it  could  not  be  a  binding  waiver, 
and  this  the  plaintiff  was  bound  to  know. 
Then  it  is  urged  that  there  was  mislead- 
ing conduct  or  misconduct  on  the  part  of 
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the  defendant  by  which  the  plaintiff  was 
induced  to  alter  his  position.  I  do  not 
think  so.  Some  difficulty  arises  from  the 
decision  in  Albert  v.  The  Qrosvenor  Invest- 
ment Company  (1),  and  I  think  that 
decision  does  in  fact  alter  the  meaning 
of  "  default,"  so  that  I  cannot  acquiesce 
in  what  was  there  said.  I  think  that  there 
must  be  a  new  trial,  inasmuch  as  there 
was  no  evidence  to  go  to  a  jury  that  the 
sale  was  wrongful  as  a  sale,  apart  from 
the  way  in  which  the  sale  was  carried 
on. 

Cotton,  L.J. — I  am  of  the  same  opi- 
nion. The  only  question  is,  whether  the 
defendant  had  a  right  to  sell.  The  words 
in  the  bill  of  sale  are  "  if  default  he 
made."  Now,  in  my  opinion,  nothing 
took  place  which  bound  the  defendant 
not  to  sell,  for  there  was  no  consideration 
for  the  supposed  contract  of  forbearance. 
Then  is  there  anything  in  equity  which 
would  make  the  sale  wrongful?  I  think 
not.  There  was  no  representation  of 
fact  which  prevented  the  plaintiff  from 
doing  something  which  he  would  other- 
wise have  done,  and  by  which  he  was 
misled.  There  is  no  evidence  that  the 
plaintiff  abstained  from  doing  anything 
which  he  would  or  could  otherwise  have 
done.  Qua  sale  there  was  no  evidence 
that  there  was  anything  wrongful,  and 
there  was  no  evidence  given  as  to  the 
way  in  which  the  sale  was  conducted,  so 
that  there  must  be  a  new  trial. 

Appeal  dismissed. 


Solicitors — Yorke  &  Brewer,  agents  for  R.  H.  W. 
Bartlett,  Liverpool,  for  plaintiff ;  Chenery,  Ald- 
ridge  &  Cray,  agents  for  M.  Norton,  Liverpool, 
for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 

1880.  \ 
May  13.  J 

Practice — Appeal — Compulsory  Order  of 
"Reference — Judicature  Act,  1873,  ss.  39-57 
— Jurisdiction  to  refer  Issues  involving 
Charges  of  Fraud. 

An  appeal  from  a  compulsory  order  of 
reference,  made  under  s.  57  of  the  Judica- 
ture Act,  1873,  by  a  Judge,  sitting  at  nisi 
prius  or  assizes,  must  be  brought  direct  to 
the  Court  of  Appeal. 

A  Judge  has  jurisdiction,  under  s.  57,  to 
refer  compulsorily  issues  which  involve 
questions  of  fraud,  affecting  the  character 
and  reputation  of  the  parties,  though,  as  a 
general  rule,  such  issues  ought  not  to  be 


Appeal  from  an  order  of  Grove,  J., 
sitting  at  Nisi  Prius.  , 

The  plaintiffs  claim  was  for  damages 
for  wrongful  dismissal  of  the  plaintiff 
from  the  defendant's  service  as  manager. 

The  statement  of  defence  contained  a 
paragraph  justifying  the  dismissal  on  the 
ground  of  the  plaintiffs  misconduct,  neg- 
ligence and  incompetence  during  his 
service.  And  the  defendant  counter- 
claimed  for  damages  alleged  to  have  been 
sustained  by  reason  of  such  misconduct, 
negligence  and  incompetence. 

An  order  for  particulars  having  been 
obtained  by  the  plaintiff,  the  defendant 
delivered  very  lengthy  particulars  of 
alleged  "  misconduct,  disobedience,  negli- 
gence and  incompetence,  and  dates  and 
items  of  loss  thereby."  A  great  number 
of  items  were  set  forth  under  different 
heads.  There  were  particulars  of  the 
plaintiffs  alleged  misconduct  in  having 
from  time  to  time  made  purchases  of 
goods  for  the  defendant,  who  was  a  mer- 
chant, against  his  express  orders ;  of  the 
plaintiff  having  supplied  goods  to  cus- 
tomers abroad  not  equal  to  sample,  and 
of  his  having  wilfully  destroyed  the 
samples  remaining  at  home;  and  there 
were  a  very  great  number  of  dates  and 
items  taken  from  the  defendant's  office 
books  with  respect  to  instances  in  which, 
as  was  alleged,  on  purchases  by  customers 

*  Coram  Brett,  L.J.;  Cotton,  L.J.;  and 
Theeiger,  L.J. 
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Boch  t.  Boor  (App.),  CP. 
abroad,  the  plaintiff  had  erroneously  in- 
voiced wheat  to  the  customers  at  incorrect 
weights,  and  thereby  overcharged  them 
for  the  wheat  actually  delivered,  and  the 
particulars  mentioned  these  customers  as 
having  objected  to  be  "defrauded  in 
weight."  The  plaintiff  was  to  be  paid 
for  his  services  as  manager  partly  by 
receiving  twenty  per  cent,  on  profits 
actually  made  in  the  business. 

At  the  trial,  before  Grove,  J.,  and  a 
jury,  after  the  opening  of  counsel,  the 
Judge  made  the  following  order : — 

"It  is  ordered  that  the  issues  in  this 
action  be  referred  to  an  official  referee, 
who  is  to  make  his  report  to  the  Court. 
By  the  Court." 

The  plaintiff  appealed  from  this  order. 

W.  Digby  Seymour  and  Smalman 
Smith,  for  the  plaintiff.  The  particulars 
furnished  by  the  defendants  shew  that 
the  defence  raises  serious  issues  involving 
charges  affecting  the  plaintiff's  character 
and  competence.  He  is  entitled  to  have 
those  issues  submitted  to  a  jury.  Where 
fraud  is  alleged,  as  it  is  here,  there  is  no 
jurisdiction  to  refer  compulsorily  under 
section  57 — Leigh  v.  Brooks  (1). 

There  was  also  a  preliminary  question 
of  law  as  to  what  sort  of  negligence 
would  justify  the  dismissal,  and  on  that 
ground  the  case  ought  not  to  have  been 
referred — Clow  v.  Harper  (2). 

They  also  referred  to  Longman  v.  East 
(3),  PotUifcx  v.  Severn  (3),  and  Mellin  v. 
Monico  (3). 

Willis  and  Morion  Smith,  for  the  defen- 
dant.— An  appeal  should  have  been  made 
to  the  Divisional  Court  in  the  first  in- 
stance. The  order  appealed  from  is  on 
the  same  footing  as  an  order  made  at 
Chambers.  There  is  jurisdiction  to  refer 
compulsorily  under  section  57,  even  where 
questions  of  fraud  are  involved,  though 
no  doubt  in  such  cases  the  Judge's  dis- 
cretion ough  t  to  be  sparingly  exercised. 
But  here  it  would  be  impossible  to  try 
the  issues  raised  by  the  defence  and 

(1)  46  Law  J.  Eep.  Chanc.  344;  Law  Rep. 
5  Ch.  D.  592. 

(2)  47  Law  J.  Rep.  Exch.  303 ;  Law  Rep.  3 
Ex.  D.  198. 

(3)  47  Law  J.  Rep.  CP.  211 ;  Law  Rep.  2 
CP.  D.  142. 


counterclaim  before  a  jury.  The  parti, 
culars  are  with  respect  to  transactions 
relating  to  shipments  of  goods  abroad, 
extending  over  months,  and  a  most 
minute  examination  of  a  great  number  of 
documents  is  necessary. 
W.  Digby  Seymour  replied. 

Brett,  L.J.— The  question  in  this 
case  is,  whether  we  can  set  aside  an  order 
made  by  Mr.  Justice  Grove,  referring  the 
issues  in  the  action  to  an  official  referee. 

A  preliminary  objection  has  been  taken 
that  the  appeal  is  not  to  this  Court,  bat 
that  it  ought  to  have  been  taken  to  the 
Divisional  Court.  The  order  was  not  made 
-by  Mr.  Justice  Grove,  sitting  at  Chambers 
and  acting  as  a  Judge  in  the  place  of  the 
Court  in  a  matter  which  might  be  heard 
at  Chambers,  or  before  the  full  Court, 
but  it  was  made  independently  of  the 
Court  by  a  Judge  sitting  at  Nisi  Prins. 
Section  39  of  the  Judicature  Act  of  1873 
provides  that,  in  all  cases  within  the  sec- 
tion (and  this  case  is),  any  Judge  sitting 
in  Court  shall  be  deemed  to  constitute  a 
Court.  Therefore  the  order  made  by  Mr. 
Justice  Grove  is  made  by  him  as  constitu- 
ting a  Divisional  Court.  It  is  an  order, 
therefore,  of  a  Divisional  Court.  I  am  of 
opinion  that  the  appeal  is  directly  to  this 
Court,  and  that  the  preliminary  objection 
fails.  The  form  in  which  the  order  is 
drawn  up  strengthens  the  view  which  I 
take  from  a  consideration  of  the  Act  and 
of  the  difference  which  exists  between  a 
Judge  sitting  in  Chambers  and  sitting  in 
his  capacity  of  Judge  of  Assize.  The 
order  is  that  the  report  of  the  official 
referee  is  to  be  made  "  to  the  Court,"  that 
is,  to  Mr.  Justice  Grove,  in  that  capacity. 

As  to  the  merits  of  this  appeal  [his 
Lordship  here  stated  the  effect  of  the 
pleadings  and  particulars],  the  charge 
against  the  plaintiff  that  he  had  over- 
charged customers  abroad  by  putting 
wrong  weights  in  the  invoices  for  the 
purpose  of  making  a  greater  profit  on 
which  to  receive  twenty  per  cent,  is  a 
charge  of  fraud.  The  charge  of  wilfully 
destroying  samples  is  now  explained  to 
be  a  charge  of  negligence  only,  so  that 
we  have  one  charge  of  fraud  to  deal  with. 
As  a  general  rule  I  adopt  what  was  said 
in  Leigh  v.  Brooks  (1)  by  The  Master  of 
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the  Bolls  and  Lord  Justice  James.  I 
interpret  their  meaning  to  be  that,  in 
almost  all  oases  where  a  charge  of  fraud 
is  made  and  a  man's  character  is  at  stake, 
the  matter  ought  not  to  be  withdrawn 
from  a  jury.  But  that  rule  is  not  an 
absolute  one.  There  is  nothing  in  section 
57  to  except  issues  which  involve  a  charge 
of  fraud.  There  must  be  some  oases  in 
which  the  rule  ought  not  to  be  applied. 
Here  the  charge  of  fraud  involves  an 
unusual  and  necessarily  prolonged  exami- 
nation of  documents,  because  the  only 
way  to  shew  that  the  plaintiff  fraudu- 
lently put  wrong  weights  in  the  invoices 
is  by  accumulating  instances  to  shew  that 
he  did  it  systematically.  That  course  in- 
volves an  examination  of  a  great  number 
of  books  and  documents  relating  to  pur- 
chases and  shipments  of  goods  abroad, 
extending  over  months. 

I  therefore  think  that  Mr.  Justice 
Grove  had  jurisdiction  to  make  the  order 
appealed  from,  and  I  am  not  prepared  to 
say  that  he  did  not  exercise  his  discretion 
correctly. 

Cotton,  L.J. — The  order  appealed  from 
is  made  under  section  5  7  of  the  Judicature 
Act,  1873.  And  the  first  question  is, 
whether  the  appeal  ought  not  to  have 
been  taken  to  the  Divisional  Court. 
Section  39  of  the  Judicature  Act  of  1873 
provides  that  any  Judge  of  the  High 
Court  may  exercise  in  Court  or  in  Cham- 
bers all  or  any  part  of  the  jurisdiction 
vested  in  the  High  Court  by  the  Act  in 
all  cases  and  proceedings  which  before 
the  passing  of  the  Act  might  have  been 
heard  in  Court  or  in  Chambers  by  a  single 
Judge  of  a  Court  whose  Jurisdiction  is 
transferred  to  the  High  Court ;  and  the 
section  ends, "  In  all  such  cases  any  Judge 
sitting  in  Court  shall  be  deemed  to  con- 
stitute a  Court."  I  am  of  opinion,  there- 
fore, that  the  order  of  Mr.  Justice  Grove 
was  the  order  of  a  Court,  and  that  the 
appeal  is  properly  brought  here.  The 
questions  of  substance  which  arise  are 
whether  or  not  there  was  jurisdiction  to 
refer,  and  if  there  was,  whether  or  not 
the  discretion  of  the  Judge  has  been  so 
wrongly  exercised  that  we  ought  to  inter- 
fere. In  my  opinion  there  is  no  prelimi- 
nary question  of  law  to  be  tried.  The  only 
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questions  are  of  fact,  whether  or  not  the 
plaintiff  misconducted  himself  and  dis- 
obeyed orders.  I  think  there  was  such  a 
prolonged  examination  of  accounts  requi- 
site for  the  decision  of  the  issues  as  to 
bring  the  case  within  the  section.  It  is 
objected  that  fraud  is  alleged  and  character 
involved.  I  should  state  my  opinion  that 
even  although  there  may  be  jurisdiction 
to  refer  some  issues  because  they  involve 
a  prolonged  examination  of  accounts,  it 
does  not  follow  that  all  ought  to  be 
referred,  but  only  those  which  cannot  be 
tried  separately.  If  there  is  a  charge  of 
fraud  which  can  be  separated,  that  issue 
ought  not  to  be  referred,  but  should  be 
tried  out  in  open  Court.  But  there  may 
be  issues  raising  questions  of  fraud  which 
entirely  depend  upon  a  prolonged  exami- 
nation of  accounts ;  issues  which  it  is 
impossible  for  a  jury  to  try  satisfactorily, 
and  it  is  then  a  proper  course  to  refer 
them.  Therefore  I  think  that,  though 
as  a  general  rule  issues  involving  fraud 
ought  to  be  tried  in  Court,  there  are 
cases  in  which  they  ought  to  be  referred. 
Here  there  is  a  doubt  in  my  mind  whe- 
ther upon  the  issues  there  is  any  question 
of  fraud  entirely  unconnected  with  the 
other  issues.  I  think  the  whole  matter 
depends  upon  an  examination  of  accounts 
and  documents.  I  am  therefore  of  opi- 
nion that  there  was  jurisdiction  to  make 
the  order,  and  that  we  ought  not  to  in- 
terfere with  it. 

Thbsiqee,  L.J. — I  can  well  understand 
that  the  plaintiff  prefers,  where  his  cha- 
racter for  honesty  and  competence  is  in 
question,  that  the  matter  should  go  be- 
fore a  jury.  I  think  it  is  a  justification 
for  this  appeal  that  prima  facie  issues  in- 
volving fraud  ought  not  to  be  referred. 
But  this  rule  is  not  without  exception. 
The  Legislature  has  imposed  a  restriction 
as  to  the  character  of  the  questions  that 
may  be  referred  compulsorily  ;  they  must 
involve  a  "  prolonged  examination  of  ac- 
counts," &c.,  but  with  this  exception  the 
action  may  be  founded  on  any  ground 
whatever,  and  the  issues  may  be  referred. 
I  must  add  that,  in  a  matter  within  the 
jurisdiction  of  a  Judge  to  refer,  and 
therefore  fit  for  the  exercise  of  a  judicial 
discretion,  the  Court  will  require  a  very 
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clear  case  of  manifest  error  before  inter, 
fering  with  his  exercise  of  that  discre- 
tion; bnt  a  strong  case  ought  to  be  made 
ont  for  a  reference  when  a  charge  of 
fraud  is  made.  I  am  not  sure  that  I 
should  myself  have  made  the  order  to 
refer.  Practically,  no  donbt  an  honest 
man  accused  of  dishonesty  might  prefer 
to  have  the  charge,  if  it  involved  a  pro- 
longed and  minute  examination  of  ac- 
counts, investigated  by  an  official  referee. 
However,  here  there  must  necessarily  be 
a  considerable  examination  of  documents 
as  regards  most  of  the  heads  of  the  par- 
ticulars. I  am  of  opinion  that  there  was 
jurisdiction  to  refer,  and  that  we  ought 
not  to  interfere  with  the  discretion  exer- 
cised by  Mr.  Justice  Grove.  I  agree  in 
thinking  the  appeal  lies  to  this  Court. 

Appeal  dismissed. 

Solicitors — J.  Neal,  for  plaintiff;  Tilaon  &  Bryne 
Jones,  for  defendant. 

ff       [IN  THE  COURT  OF  APPEAL  ] 

,  ggg  r  hill's  bocutoes  v.  thb  mana- 
Mav  25  \     QBBS  0F  ™  MKTE0P0LITAN 

'         l     DISTRICT  ASYLUM.* 

Practice — Appeal  —  Evidence  —  Short- 
hand  Notes — Time  within  which  Applica- 
tion for  Oosts  of  Shorthand  Notes  used  on 
Appeal  should  be  made — Order  LVUI. 

Where  shorthand  notes  of  the  evidence  and 
proceedings  in  the  Court  below  are  used  on 
appeal,  an  application  to  be  allowed,  on 
taxation,  the  costs  of  the  notes  as  costs  of 
the  appeal,  must  be  made  before  the  judg- 
ment of  the  Court  of  Appeal  is  entered. 

Per  Backullat,  L.J.,  and  Brktt,  L.J. 
(Bbahwell,  L.J.,  dubitante) — The  Court 
of  Appeal  has  power  to  allow  the  costs  of  all 
shorthand  notes  properly  used  in  the  appeal, 
whether  taken  for  the  purposes  of  the  appeal 
or  not. 

Application  on  behalf  of  the  plaintiffs 
that,  on  taxation  of  their  costs,  the  cost 
of  shorthand  notes  used  in  the  Court  of 
Appeal  should  be  allowed. 

*  Coram  Bram well,  L.J. ;  Baggallay,  L.J. ;  and 
Brett,  L.J. 


The  action  was  to  recover  damages,  and 
for  an  injunction  in  respect  of  an  alleged 
nuisance  resulting  from  the  erection  and 
maintenance  by  the  defendants  of  a  small- 
pox hospital  near  to  the  plaintiffs'  pre- 
mises. 

At  the  trial  the  jury  gave  a  verdict  for 
the  plaintiffs,  and  Pollock,  B.,  on  farther 
consideration,  gave  judgment  for  the 
plaintiffs. 

The  defendants  moved  for  and  obtained 
in  the  Qneen's  Bench  Division  a  rule  nin, 
which  was  afterwards  made  absolute,  for 
a  new  trial. 

The  plaintiffs  appealed  from  the  judg- 
ment of  the  Queen's  Bench  Division,  and 
the  defendants  appealed  from  the  judg- 
ment of  Pollock,  B. 

The  Court  of  Appeal  dismissed  the 
plaintiffs'  appeal  on  condition  of  the  de- 
fendants paving  them  the  oosts  of  the 
trial,  and  dismissed  the  defendants'  ap- 
peal (reported  ante,  Q.B.  228).  The 
defendants  failed  to  pay  the  costs  of  the 
trial,  and  the  plaintiffs  appeal  was  there- 
fore allowed  with  oosts. 

Shorthand  writers  attended  and  took 
notes  of  the  evidence  and  proceedings  at 
the  trial,  and  a  transcript  of  the  notes  and 
copies  were  used  on  the  motion  for  a  new 
trial  in  the  Queen's  Bench  Division,  and 
also  on  the  hearing  in  the  Court  of  Ap- 
peal. 

Shorthand  notes  of  the  arguments  of 
counsel  and  judgments  were  also  taken  on 
the  hearing  of  the  motion  for  a  new  trial 
in  the  Queen's  Bench  Division,  and  a 
transcript  and  copies  were  used  on  the 
appeal 

Finlay,  for  the  plaintiffs,  now  applied 
for  a  direction  that,  on  taxation,  the  cost 
of  all  the  notes,  transcripts  and  oopies 
used  in  the  Court  of  Appeal  should  be 
allowed. 

Anderson,  for  the  defendants. — These 
costs  cannot  be  taxed  without  a  special 
order  of  the  Court.  The  application  is 
too  late.  It  should  have  been  made  at 
the  hearing  of  the  appeal,  or  at  any  rate 
before  judgment  was  entered— Ashwortk 
v.  Outram  (1).  It  is  more  convenient 
that  the  application  should  be  made  be- 

(1)  46  Law  J.  Rep.  Chanc  887;  Law  H*P  9 
Ch.  D.  488. 
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fore  judgment  entered,  when  the  matter 
is  fresh  in  the  minds  of  the  Court.  The 
application  with  respect  to  the  cost  of  the 
notes  taken  at  the  trial  should  have  been 
made  to  the  Queen's  Bench  Division. 
This  Court  cannot  allow  the  cost  of  notes 
not  taken  for  the  purposes  of  the  appeal. 
At  the  most  only  the  notes  of  the  judg- 
ment in  the  Queen's  Bench  Division  ought 
to  be  allowed. 

Finlay  in  reply. — Ashworth  v.  Outram 
(1)  only  points  out  the  more  proper  mode 
of  application;  no  hard-and-fast  rule  is 
laid  down  as  to  the  time  it  is  to  be  made. 
In  Ex  parte  Sawyer  (2)  the  order  was 
made  after  taxation. 

[Brbtt,  L.J. — That  case  tells  against 
you ;  this  Court  cannot  review  the  taxa- 
tion.] 

The  present  application  is  properly 
made  here,  the  Queen's  Bench  Division 
having  reserved  the  question  of  costs. 
We  are  entitled  to  the  costs  of  all  the 
notes  properly  used  on  the  hearing  of  the 
appeal,  whether  they  were  taken  for  the 
purposes  of  the  appeal  or  not. 

Beamwell,  L.  J. — I  am  of  opinion  that 
this  application  must  be  refused.  It  ap- 
pears to  be  the  practice  in  the  Court  of 
Appeal  at  Lincoln's  Inn  not  to  make  an 
order  such  as  is  asked  for  here  unless  the 
application  is  made,  if  not  precisely  when 
the  decree  is  made,  at  all  events  before 
the  decree  is  finally  drawn  up.  I  think 
it  desirable  that  the  same  rule  should  be 
observed  here.  The  costs  of  the  short- 
hand notes  should  be  asked  for  when  our 
judgment  is  given.  There  is  good  reason 
for  that.  It  is  much  better  that  these 
coats  should  be  asked  for  when  our  judg- 
ment is  given  and  all  the  circumstances 
are  fresh  in  the  minds  of  the  Court,  or  at 
all  events  before  the  final  jndgment  is 
drawn  up.  Those  are  the  grounds  upon 
which  I  think  the  application  ought  to  be 
refused.  I  doubt  very  much  whether  we 
should  have  power  to  allow  as  costs  of 
appeal  the  cost  of  shorthand  notes  not 
taken  for  the  purpose  of  being  used  in 
the  Court  of  Appeal.  I  doubt,  therefore, 
very  much  whether  the  cost  of  the  short- 
hand notes  of  the  evidence  at  the  trial,  or 

(2)  Law  Rep.  1  Ch.  D.  698. 


the  transcript  of  those  notes,  could  be 
allowed  here.  But  I  do  not  decide  that 
this  application  ought  to  be  refused  on 
that  ground,  but  npon  the  first  ground 
that  I  have  mentioned,  namely,  that  the 
application  is  made  too  late. 

Bagg allay,  L.J. — I  agree  in  thinking 
that  this  application  should  be  refused  on 
the  ground  that  it  onght  to  have  been 
made  at  the  time  of  the  hearing  of  the 
appeal.  I  was  not  a  member  of  the 
Court  when  the  appeal  was  heard,  though, 
having  regard  to  the  fact  that  the  short- 
hand notes  taken  at  the  trial  and  at  the 
motion  before  the  Divisional  Court  were 
used  in  the  Court  of  Appeal,  I  think  that 
the  application,  if  then  made,  should  have 
been  acceded  to.  I  think  it  is  clear  that 
it  could  have  been  granted  under  the 
second  part  of  rule  11  of  Order  LVDX 
It  seems  to  me  that  the  rule  gives  a  very 
wide  discretion  as  to  the  materials  the 
Court  may  deem  it  expedient  to  have  be- 
fore them  on  the  hearing  of  an  appeal  in 
order  to  ascertain  what  evidence  was 
made  use  of  in  the  Court  below,  and  in 
my  opinion  both  sets  of  shorthand  notes 
are  within  the  rules. 

Brett,  L.J. — In  this  case  shorthand 
notes  of  the  proceedings  at  the  trial  were 
taken  and  a  transcript  made  of  them,  and 
that  transcript  and  copies  of  it  were  used 
on  the  motion  for  a  new  trial  before  the 
Divisional  Court,  and  in  this  Court  on 
appeal.  We  are  asked  to  make  an  order 
allowing  the  cost  of  the  transcript  and 
notes  as  costs  properly  incurred  for  the 
purposes  of  the  appeal.  Two  objections 
are  made  to  the  application :  first,  that  as 
the  notes,  transcript  and  copies  were  taken 
and  used  for  the  purpose  of  the  hearing 
in  the  Divisional  Court,  and  not  solely  for 
the  purposes  of  this  Court,  we  ought  not 
and  could  not  at  any  time  have  made  the 
order  asked  for.  With  great  deference  I 
think  that,  if  properly  used  in  the  Court 
of  Appeal,  the  fact  that  they  had  been 
taken  for  and  used  in  the  Divisional 
Court  would  not  oust  the  jurisdiction  of 
this  Court  to  allow  the  costs  of  them  as 
costs  of  the  appeal.  If  applied  for  in 
proper  time,  I  think,  therefore,  the  order 
should  have  been  made.   But  then  comes 
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the  second  objection,  that  the  application 
is  made  too  late.    I  think  the  decided 
cases  shew  that  these  costs  could  not  be 
taxed  as  costs  of  appeal  without  a  specific 
order  of  this  Court,  and  it  has  also  been 
held  that  the  Court  would  not  make  such 
an  order  after  its  judgment  had  been  en- 
tered and  passed.   Where  in  a  case  in 
the  Chancery  Division  the  Court  of  Ap- 
peal made  the  decree  which  the  Court 
appealed  from  ought  to  have  made,  and 
the  decree  was  taken  and  drawn  up  in 
the  form  of  minutes  of  decree,  it  was 
held  that  an  application  like  the  one  in 
the  present  case  could  be  made  at  any 
time  before  the  final  decree  was  made. 
Here  the  appeal  was  from  a  Divisional 
Court  on  the  Common  Law  side  of  the 
High  Court  of  Justice,  and  our  judgment 
does  not  generally  assume  the  form  of 
minutes  of  decree.   It  is  short,  and  in 
such  a  form  and  in  such  terms  as  to 
be  entered  in  the  books  as  a  judgment 
at  once.    In  order  to  make  the  practice 
uniform,  I  am  of  opinion  that  we  mnst 
treat  our  judgment  formally  entered  in 
the  books  as  a  decree  made  upon  minutes 
on  the  Chancery  side  of  the  Court,  and 
we  must  hold  that  the  application  cannot 
be  made  after  the  judgment  is  once  so 
entered,  that  is,  almost  immediately.  It 
follows  that  practically  the  application 
must  be  made  at  the  time  of  the  judgment 
given  or  order  made  by  this  Court.  That 
makes  the  practice  in  all  cases  identical. 
The  only  reason  in  my  mind  for  refusing 
to  accede  to  the  application  is  that  it  has 
been  made  after  the  judgment  of  the 
Court  of  Appeal  has  been  entered  in  the 
proper  book. 

Application  refused. 


Solicitors— Bischoff,  Bompas,  Bischoff  &  Co.,  for 
plaintiffs ;  Few  &  Co.,  for  defendants. 


[IN  THE  EXCHEQUER  DIVISION.] 
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LONDON  AND  NOBTH  WESTERN 
RAILWAY  COMPANY. 

Railway  Passenger  Duty — Extra  Ohargt 
to  Passengers  to  cover  the  Duty—Extra 
Charge  for  Sleeping  Accommodation— b  If 
6  Vict.  e.  79.  ss.  2  and  4. 

Under  5  6  Vict.  c.  79.  s.  2,  which  m- 
poses  a  duty  of  five  per  cent,  upon  aU  sums 
received  or  charged  for  the  hire,  fare  or  con- 
veyance of  passengers  conveyed  upon  a  rail- 
way, the  Crown  claimed  from  a  railway 
company,  empowered  to  demand  maximum 
rates  of  charge  for  the  conveyance  of  pas- 
sengers,  including  every  expense  incidental 
to  such  conveyance  except  Government  duty, 
duty  upon  a  sum  of  five  per  cent,  which,  to 
cover  the  Government  duty,  the  company 
charged  to  their  passengers  in  addition  to 
the  rate  of  fare,  whether  maximum  or  not : — 
Held,  that  the  Grown  was  entitled  to  duty 
upon  the  five  per  cent,  added  to  cover  the 
duty.  Per  Kelly,  C.B. — Qusare,  whether 
the  charge  made  by  the  company  was  law- 
ful ;  but  if  the  charge  was  unlawful,  (he 
Crown  was  nevertheless  entitled  to  the  duty. 
Per  Hawkins,  J. — It  was  unnecessary  to 
decide  whether,  if  the  charge  was  shewn  to 
be  unlawful,  the  Crown  would  nevertheless 
be  entitled  to  the  duty;  but,  semble,  that  it 
would. 

The  Crown  claimed  also  duty  under  the 
same  enactment  upon  a  sum  charged  by  the 
company,  in  addition  to  the  ordmary  first- 
class  fare,  to  passengers  using  sleeping  car- 
riages, who  were  provided  with  a  couch, 
sheet,  8fc,  a  lavatory,  Sfc,  were  left  undis- 
turbed upon  arriving  at  their  journey's  end, 
and  were  waited  upon  in  the  morning  by  a 
servant  to  call  them  and  bring  them  hot 
water: — 

Held,  that  the  Crown  woe  entitled  to 
upon  the  sum  charged  for  such  extra 
accommodation. 

Information  for  railway  passenger  duty 
under  5  &  6  Vict.  c.  79.  ss.  2  and  4  (1). 

(1)  5  &  6  Vict  c  79.  s.  2,  enacts  that 
there  shall  be  ...  .  paid  ....  for  and  in  re* 
spect  of  the  passengers  conveyed  upon  any  railway 
....  the  ...  .  duties  ....  set  forth  in  the 
....  schedule,  .  .  .  ."  which  schedule  contains 
{inter  alia),  "  the  duties  in  respect  of  passengers 
conveyed  for  hire  by  carriages  travelling  upon 
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The  material  facts  were  as  follows : — 
The  defendants,  a  railway  company 
incorporated  by  Act  of  Parliament,  con- 
veyed passengers  for  hire  from  London 
to  divers  parte  of  Great  Britain. 

The  Act,  9  &  10  Vict.  c.  cciv.,  by  which 
the  defendants  were  incorporated,  enacted, 
by  section  62,  that  the  company  might 
lawfully  demand  and  receive,  in  respect 
of  the  use  of  the  railways  and  of  carriages 
and  engines  employed  thereon  respect- 
ively, any  rates,  tolls  and  charges  not 
exceeding  the  following  (that  was  to 
say) :  For  every  passenger  conveyed  in 
or  by  any  express  train,  2d.  per  mile ;  for 
every  passenger  conveyed  by  any  other 
trains  in  a  first-class  carriage,  per 
mile ;  in  a  second-class  carriage,  Id.  per 
mile;  in  a  third-class  carriage,  fcZ.  per 
mile. 

The  same  Act  enacted,  by  section  63, 
that  the  maximum  rate  of  charge  to  be 
made  by  the  company  for  the  conveyance 
of  passengers  along  the  said  railway,  in- 
cluding the  tolls  for  the  use  of  the  railway 
and  of  carriages,  and  for  locomotive  power 
and  every  other  expense  incidental  to  such 
conveyance  as  aforesaid,  except  Govern- 
ment dnty,  should  not  exceed  the  follow- 
ing sums  (that  was  to  say) :  For  every 
passenger  conveyed  in  or  by  express  train, 
2±d.  per  mile ;  for  every  passenger  con- 
veyed by  any  other  train  in  a  first-class 

railways,  that  is  to  say,  for  and  in  respect  of  all 
passengers  conveyed  for  hire  upon  or  along  any 
railway,  a  dnty  at  and  after  the  rate  of  61.  for  100/. 
upon  all  stuns  received  or  charged  for  the  hire, 
&re  or  conveyance  of  all  such  passengers." 

Section  4  enacts  that  the  proprietors  "  of  every 
railway  ....  and  every  other  person  who  shall 
....  convey  or  cause  to  be  ...  .  conveyed  any 
passengers  for  hire  in  or  upon  any  railway  .... 
shall  ....  keep  ....  a  ...  .  true  account  of 
all  ...  .  sums  of  money  which  shall  be  received 
or  charged  daily  by  or  for  such  "  proprietors  "  or 
other  person  for  the  hire,  fare  or  conveyance  of  all 
such  passengers  as  aforesaid,  whether  the  same 
shall  be  received  for  the  conveyance  of  passengers 
on  the  railway  of  such  proprietor,  company  or  other 
person  only,  or  on  such  last-mentioned  railway  and 
any  other  railway,  or  any  such  other  railway  only, 
and  for  or  in  respect  of  all  which  sums  of  money 
the  duties  charged  by  this  Act  shall  in  manner 
hereinafter  directed  be  paid  by  the  said  "  proprie- 
tor, company  "  or  other  person  so  receiving  or 
charging  the  same  as  aforesaid,  without  any  de- 
duction or  abatement  thereout  on  any  account  ox 
pretence  whatever.  ..." 
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carriage,  2d.  per  mile ;  in  a  second-class 
carriage,  l^d.  per  mile ;  in  a  third-class 
carriage,  la.  per  mile. 

The  maximum  rate  of  fare  permitted  to 
be  charged  was  not  in  all  cases  charged 
by  the  defendants  in  the  case  of  pas- 
sengers conveyed  by  first  or  second-class 
carriages,  but  was  charged  in  nearly 
every  instance  in  the  case  of  passengers 
conveyed  by  third-class  carriages. 

The  defendants,  in  addition  to  the  said 
rate  of  fare,  whether  maximum  or  other- 
wise, charged  the  passengers  a  further 
sum  of  five  per  cent,  thereon  to  cover  the 
Government  duty.  The  Crown  claimed 
from  the  defendants  dnty  on  the  addi- 
tional sum  so  charged  by  them.  The  de- 
fendants disputed  their  liability  thereto. 

The  defendants  further  disputed  their 
liability  to  pay  duty  on  certain  sums 
charged  by  them  in  the  following  circum- 
stances. 

The  defendants  by  certain  of  their 
night  trains  ran  not  only  first,  second  and 
third-class  carriages,  but  also  certain 
special  carriages  called  "sleeping  car- 
nages," available  only  to  first-class  pas- 
sengers on  payment  of  a  sum  in  addition 
to  the  first-class  fare.  The  defendants 
provided  for  each  person  nsing  such 
sleeping  carriages  a  couch  six  and  a-half 
to  seven  feet  long,  a  clean  sheet,  a  rug  or 
blanket  and  a  clean  pillow-case,  a  lavatory 
with  water  laid  on,  and  soap  and  towels, 
a  water  bottle  and  glass  and  a  looking- 
glass,  and  also  a  water  closet,  Ac.  When 
the  persons  using  such  sleeping  carriages 
entered  them  in  order  to  retire  to  rest, 
they  were  not  again  disturbed  during 
the^  night.  When  the  sleeping  carriage 
arrived  at  its  destination,  it  was  put 
into  a  siding  specially  reserved  for  it, 
where  the  persons  using  it  could  remain 
until  the  morning,  and  a  special  servant 
was  employed  to  wait  upon  them  there, 
to  call  them  when  they  wished,  and  to 
bring  them  hot  water  when  they  were 
called.  The  defendants  contended  that 
the  extra  sums  charged  for  the  use  of  the 
sleeping  carriages  were  not  liable  to  duty, 
on  the  ground  that  such  extra  sums  were 
charges  for  what  practically  amounted  to 
hotel  accommodation,  and  were  not  sums 
received  or  charged  for  the  hire,  fare  or 
conveyance  of  passengers. 
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Sir  H.  Giffard  (Solicitor-General)  and 
W.  W.  Kartlake,  for  the  Crown. 
/.  S.  DugdaZe,  for  the  defendants. 


Kblly,  C.B. — Every  argument  which 
I  think  could  be  presented  on  the  part 
of  the  defendants  has  been  presented  by 
Mr.  Dugdale ;  but  I  have  not  the  slight- 
est doubt  that  upon  the  true  construc- 
tion of  this  Act  of  Parliament  the  Crown 
is  entitled  to  the  judgment  of  the  Court 
upon  both  the  questions  raised. 

The  first  question  is,  whether  the 
Crown  is  entitled  to  duty  upon  the  addi- 
tional sum  of  five  per  cent,  charged  by 
the  defendants  to  the  passenger  to  cover 
the  Government  duty.  Without  enter- 
ing into  the  question  whether  it  is  law- 
ful as  between  the  company  and  the 
public  to  charge  this  five  per  cent,  to 
the  passenger,  I  am  of  opinion  that  if  the 
company  do  add  this  five  per  cent.,  the 
Crown  is  entitled  to  duty  upon  it.  The 
provision  of  5  &  6  Vict.  o.  79,  is  that  the 
Crown  shall  be  entitled  to  this  duty  at 
the  rate  of  five  per  cent.  "  upon  all  sums 
received  or  charged  for  the  hire,  fare  or 
conveyance  of  passengers  "  conveyed  for 
hire  upon  a  railway.  A  person  desiring  to 
travel  by  the  defendants'  railway  has, 
before  he  is  permitted  to  travel  upon  it, 
to  pay  a  given  sum,  and  whether  that 
sum  does  or  does  not  include  a  sum  of 
five  per  cent,  added  by  the  defendants  to 
cover  the  Government  duty,  duty  is  pay- 
able upon  the  entire  sum  which  the  pas- 
senger thus  has  to  pay  as  a  condition  of 
the  transit.  All  that  the  passenger  gets 
for  the  sum  which  he  pays  is  the  transit, 
and  upon  the  sum  which  he  pays  for  the 
transit,  whether  the  sum  includes  such 
extra  five  per  cent,  or  not,  the  Crown  is, 
by  virtue  of  the  express  terms  of  the  Act 
of  Parliament,  entitled  to  duty.  Without 
ex  pressing  any  j  udicial  opinion  on  the  ques- 
tion whether  the  defendants  have  a  right 
to  charge  to  the  public  travelling  by  their 
railway  the  five  per  cent,  which  they 
have  to  pay  as  duty  to  the  Government, 
I  may  say  that,  according  to  my  present 
impression,  the  defendants  appear  to  me, 
on  the  true  construction  of  their  Act,  to 
have  no  such  right.  The  exception  of  Go- 
vernment dnty  in  the  section  of  the  de- 
fendants' Act  as  to  the  maximnm  rate  of 


charge,  appears  to  me  to  mean,  not 
that  the  defendants  may,  to  cover  the 
Government  duty,  add  to  that  maxi- 
mum, but  that  the  Government  dnty  is 
not  one  of  the  expenses  which  the 
defendants  may  legitimately  take  into 
account  in  fixing  their  fares.  However, 
whether  that  be  so  or  not,  I  am  of  opi- 
nion that  the  defendants  having  charged 
this  extra  five  per  cent.,  must  pay  duty 
upon  it. 

With  regard  to  the  second  question, 
that  might  raise  a  point  of  some  nicety, 
if  there  were  in  the  accommodation 
which  has  been  provided  by  the  defen- 
dants something  clearly  different  from 
any  accommodation  usually  provided  by 
a  railway  company — say  the  providing  of 
a  dinner  on  the  way,  or  something  as 
unnecessary  to  and  unconnected  with  the 
journey.  But  when  we  look  to  the  de- 
scription of  what  the  defendants  provide, 
we  find  that  is  not  at  all  the  case.  The 
couch,  six  and  a- half  to  seven  feet  long,  is 
only  the  adaptation  of  a  railway  carriage  to 
lying  down  instead  of  sitting  up,  and  snch 
an  adaptation  by  one  means  or  another  in 
first-class  carriages  is  very  common.  A 
pillow  is  only  another  word  for  a  cushion ; 
a  looking-glass  is  very  common  in  an  or- 
dinary railway  carriage.  Some  of  the  other 
things  which  the  defendants  have  provided 
are,  no  doubt,  more  unlike  what  is  usually 
provided  ;  but,  when  all  is  said,  the  ad- 
ditional accommodation  which  the  defen- 
dants provide  in  one  of  their  sleeping 
carriages,  though  making  the  carriage  ft 
more  convenient  carriage,  especially  for 
anyone  having  to  pass  a  night  on  the 
railway,  leaves  it  simply  a  railway  carriage 
better  fitted  up  than  usual. 

I  think  the  Crown  is  entitled  to  the 
judgment  of  the  Court  upon  both  ques- 
tions. 

Hawkins,  J. — I  am  of  the  same  opinion. 
The  Crown  is  entitled  to  a  duty  at  the 
rate  of  five  per  cent,  upon  all  sums  re- 
ceived or  charged  for  the  hire,  fare  or 
conveyance  of  passengers  upon  railways. 
Upon  the  first  question,  I  think  that,  how- 
soever the  lump  sum  actually  charged  to 
the  passenger  for  his  conveyance  is  in 
the  mind  of  the  railway  company  made 
up,  the  whole  of  the  sum  which  they 
require  the  passenger  to  pay  as  a  condi- 
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Hon  of  his  being  carried  on  bis  journey 
is  properly  and  strictly  to  be  called  a  sum 
received  or  charged  for  the  conveyance 
of  such  passenger :  and  I  think  (though 
it  is  not  necessary  so  to  decide)  it  is 
immaterial  whether  the  defendants  are 
strictly  entitled  to  charge  the  sum  which 
they  do  charge.  I  think  that  if  a  railway 
company  charged  fares  in  excess  of  those 
mentioned  by  their  Aot  of  Parliament, 
the  duty  would  be  chargeable  upon  the 
whole  of  the  sums  which  they  actually 
charged  and  received,  the  words  of  the 
Railway  Passengers  Duty  Act  not  being 
all  sums  which  the  railway  company 
have  rightfully  received  or  charged,  but 
"  all  sums  received  or  charged."   As  re- 
gards the  second  question  for  our  deci- 
sion, I  confess  that  on  the  first  blush 
there  seemed  to  me  to  be  a  good  deal  in 
the  defendants'  contention.  I  thoroughly 
concede  that  accommodation  provided  in 
a  sleeping  saloon  or  an  ordinary  day 
saloon  might  be  such  as  would  be  by  no 
means  incidental  to  the  mere  transit  of 
passengers.  Suppose,  for  instance,  an  or- 
dinary drawing-room  saloon,  as  it  is 
called,  and  a  library  were  fitted  up,  and 
newspapers  were  provided  and  coffee 
served  to  all  persons  on  the  journey ;  it 
would  be  absurd  to  say  that  those  were 
things  incidentally  connected  with  the 
carriage,  so  as  to  make  a  charge  for  that 
a  charge  for  conveyance.    If  the  com- 
pany said  that  those  who  went  into  that 
particular  carriage  must  pay  a  sum  of 
Iff.  6d.  or  2*.  for  the  privilege  of  using 
the  books  or  newspapers  or  consuming 
the  coffee  supplied  to  those  who  travelled 
in  that  particular  carriage,  I  could  un- 
derstand thoroughly  that  duty  would  not 
be  charged  on  those  extra  sums,  because 
they  could  not  be  fairly  said  to  be  sums 
which  the  company  received  for  the  hire, 
fare  or  conveyance  of  passengers.  But 
that  is  not  the  case  here.    If  the  defen. 
dants  were  entitled  to  make  separate 
charges  for  parts  of  the  accommodation 
which  they  have  provided,  and  to  have 
such  separate  charges  regarded  as  not 
liable  to  duty,  they  have  not,  in  point  of 
fact,  thus  made  separate  charges.  What 
they  have  done  is  to  charge  one  sum  as 
for  the  ordinary  first-class  fare,  and, 
secondly,  an  additional  sum  in  gross  for 
Vol  49.— Q.B.,  CP.  &  Ezce. 
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the  right  conferred  on  the  passenger  to 
travel  in  a  much  more  luxurious  carriage. 
And  looking  to  the  statement  of  the  ac- 
commodation afforded,  tho  extra  luxury 
provided  appears  to  me  to  consist  of 
things  which  are  only  additional  luxuries 
incidental  to  the  conveyance.  A  luxu- 
rious Bleeping  compartment  is  as  much 
incidental,  as  it  strikes  me,  to  the  con- 
veyance as  "first-class"  itself.  The 
mere  conveyance  may  be  by  the  bare 
boards  afforded  by  a  truck ;  more  luxu- 
rious accommodation  is  afforded  by  a 
third-class  carriage  ;  still  more  luxurious 
accommodation  by  a  second-class  carriage; 
still  more  luxurious  by  a  first-class ;  and 
yet  more  luxurious  still  in  the  sleeping 
carriage.  I  see  no  reason  to  distinguish 
this  last  accommodation,  and  to  say  that 
this  is  not  incidental  to  the  travelling,  any 
more  than  I  should  think  of  saying  that 
the  extra  accommodation  of  a  first-class 
carriage  with  cushions  and  curtains  is 
not  incidental  to  the  conveyance  because 
some  persons  may  travel  second-class 
and  some  may  travel  third-class.  I  con- 
fess that  if  there  really  was  an  extra  ex- 
pense entailed  upon  the  company  in  pro- 
viding accommodation  which  did  not 
belong  or  was  not  incidental  to  the  ac- 
tual conveyance  of  a  passenger  (say 
shunting  the  carriage  and  allowing  the 
passenger  to  keep  his  bed  for  three  or 
four  hours  after  he  arrives,  and  calling 
him  in  the  morning,  and  providing  him 
with  hot  water,  as  if  he  were  at  an  hotel), 
I  should  be  far  from  saying  that  the  rail- 
way company  might  not,  if  they  con- 
sidered it  expedient,  make  a  separate 
charge  for  that  which  would  be  purely 
hotel  accommodation.  But  it  seems  to  me 
that  the  company  have  not  provided  and 
made  a  charge  for  hotel  accommodation. 
They  have,  in  fact,  said  to  the  passenger, 
"  If  you  will  pay  us  for  the  conveyance 
the  increased  demand,  we  will  give  you 
conveniences  which  we  are  not  bound  to, 
and  will,  among  other  things,  gratui- 
tously afford  to  you  the  assistance  and 
service  of  a  person  to  call  you,  and  bring 
you  hot  water."  It  is  just  what  they  do 
in  an  ordinary  way.  At  an  ordinary  sta- 
tion the  passenger  has  the  convenience  of 
a  waiting-room  and  a  refreshment-room. 
Those  things  are  thrown  into  the  charge 
IB 
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for  conveyance  of  the  passenger,  and  it 
would  he  idle  to  contend  that  those 
things  could  be  separated  from  the  charge 
for  conveyance,  so  as  to  exempt  any  por- 
tion of  the  ordinary  fare  from  duty,  be- 
cause a  small  portion  might  be  said  to 
represent  the  value  of  that  accommoda- 
tion. I  think  that  the  company  are 
liable  to  pay  five  per  oent.  duty  in  re- 
spect of  the  extra  charge  for  this  sleep- 
ing accommodation,  apon  the  simple 
ground  that  the  charge  so  made  is 
charged  for  the  conveyance  and  that 
which  is  incidental  to  the  conveyance  of 
a  passenger. 

Judgment  for  the  Grown  accordingly. 


Solicitors— The  Solicitor  of  Inland  Revenue,  for 
the  Crown ;  R.  F.  Roberta,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 

1879.  1 

DeO.  15,  16.  I    BCARA MANGA  V.  STAMP  AND 

1880.  f  ANOTHER.* 

April  20.  J 

Shipping — Deviation — Perils  of  the  Beat 
— Deviation  to  save  Life  and  Property. 

A  deviation  made  by  a  vessel  for  the 
purpose  of  saving  property  is  net  justifiable, 
and  the  shipowner  is  liable  to  the  charterer 
for  loss  or  damage  to  cargo  occasioned 
thereby.  A  deviation  made  solely  for  the 
purpose  of  saving  life  is  justifiable. 

Appeal  from  a  judgment  of  Lindley,  J. 
(reported  48  Law  J.  Rep.  CP.  478.) 

The  facts  of  the  case  are  fully  stated  in 
the  judgment  of  Cockburn,  O.J.  (post.) 

Serschell  and  Benjamin  (Oohen  with 
them),  for  the  defendants. — The  question 
in  this  case  is  whether  or  not  the  owners 
of  the  steamship  Olympias  are  liable  to 
their  charterer  for  a  loss  of  cargo,  caused 
by  the  ship  having  deviated  from  her 
course  for  the  purpose  of  saving  life  and 

*  Coram  Cockburn,  C.J.;  Bramwell,  L. J. ;  Brett, 
L.J.;  and  Cotton,  L.J. 
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property,  and  with  that  object  having 
towed  the  steamship  Arion  into  the 
Texel. 

It  will,  perhaps,  be  admitted,  that  a 
deviation  to  save  life  only  is  justifiable. 
It  is  proposed,  first,  to  argue  the  propo- 
sition here  that,  according  to  English 
law,  a  deviation  for  the  purpose  of  saving 
property  only  is  also  justifiable.  It  is 
conceded  that,  according  to  the  American 
authorities,  a  deviation  for  the  purpose 
of  saving  goods  merely  is  not  justifiable 
—Bond  v.  The  Brig  Oora  (1),  but  there 
has  been  no  decision  to  that  effect  in  the 
English  Courts.  In  Davis  v.  Garrett  (2), 
which  is  the  only  reported  case  in  which 
an  action  has  been  brought  by  cargo 
owner  against  ship  for  loss  caused  by 
deviation,  the  deviation  was  clearly 
wrongful,  and  that  case  therefore  has  no 
application.  Public  policy  demands  that 
shipowners  should  be  protected  from  loss 
and  liability  in  consequence  of  giving  suc- 
cour to  a  ship  and  cargo  in  danger.  It  is 
for  the  common  interest  and  advantage 
of  all  who  engage  in  maritime  ad  ventures 
that  they  should  do  so.  The  ship  who 
saves  to-day  may  herself  require  saving 
to-morrow. 

[Cockbubn,  0.  J. — Can  this  Court  mould 
the  law  in  the  way  you  suggest,  there 
being  no  positive  authority  on  the  sub- 
ject F   Is  it  not  a  matter  for  legislation  ?] 

An  exception  from  the  circumstances 
under  which  shipowners  are  liable  for 
deviation  is  already  implied,  as  part  of 
the  contract  between  owner  of  goods  and 
shipowner,  in  the  case  of  a  deviation  for 
the  purpose  of  saving  life  solely,  which, 
according  to  the  judgment  of  Lindley,  J., 
is  justifiable;  the  question  is  how  far  that 
exception  is  to  be  carried.  The  same 
considerations  of  public  policy  apply  to  a 
deviation  in  order  to  save  goods  as  to 
one  in  order  to  save  life.  Secondly,  a 
deviation  for  the  purpose  of  saving  life 
and  goods  is  justifiable.  Public  policy  is 
against  taking  away  inducements  to  save 

[Bbamwell,  L.J.— There  is  a  distinc- 
tion recognised  by  law  between  saving 
life  and  saving  goods ;  it  is  justifiable  to 


2  Wash.  C.  C.  80. 
6  Ring.  716. 
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destroy  goods  in  order  to  save  life — 
Mouse's  Case  (3).] 

There  are  many  dicta  of  English 
Judges  which  support  the  general  pro- 
position that  succouring  a  ship  in  distress 
is  not  a  deviation — The  Beaver  (4),  judg- 
ment of  Sir  William  Scott,  at  p.  294; 
Lawrence  v.  Sydebotham  (5),  per  Lord 
Ellenborough,  C.J.,  and  per  Lawrence,  J., 
at  p.  54;  The  Waterloo  (6);  The  Jane 
(7);  The  Deveron  (8);  The  Orbona  (9). 
It  is  nowhere  stated  in  the  above  autho- 
rities that  lives  must  be  in  danger  in  order 
to  justify  deviation.  The  true  distinction 
would  seem  to  lie  between  saving  goods 
.in  a  derelict  ship  and  succouring  a  ship 
with  lives  on  board.  In  the  one  case,  the 
deviation  being  for  gain  purely,  is  not 
justified ;  in  the  other,  being  from  motives 
of  humanity,  it  is.  When  a  ship  is  in 
distress,  and  lives  are  on  board,  the  saving 
ship  cannot  be  restricted  to  saving  life 
merely.  If  it  is  conceded  that  a  deviation 
for  the  purpose  of  saving  goods  merely 
cannot  be  justified,  still  where  the  ship 
goes  out  of  her  course,  in  the  first  in- 
stance to  save  life,  she  is  justified  in 
saving  goods  also,  and  the  true  question 
for  a  jury  then  is,  whether  a  reasonable 
coarse  was  adopted  in  order  to  save  life, 
not  whether  the  succouring  ship  did  that, 
and  no  more,  which  was  absolutely  neces- 
sary for  saving  life. 

[Bbett,  L.J. — In  1  Arnold  on  Marine 
Insurance,  pt.  1,  c.  10,  p.  502,  5th  edit., 
a  deviation  is  said  to  be  justified  if  made 
to  save  life  only,  but  the  justification  is 
said  not  to  extend  to  a  deviation  for  the 
purpose  of  saving  property.] 

The  proposition  is  better  stated  in  1 
PhilUpe  on  Marine  Insurance,  c.  12,  s.  11, 
pars.  1,027,  1,028,  pp.  589,  590,  5th  edit., 
where  a  deviation  to  save  property 
"  merely  "  is  stated  not  to  be  justified.  If 
that  proposition  is  admitted,  it  does  not 
cover  the  present  case,  where  the  motive 
was  to  save  Uvea  in  the  first  place,  and 
goods  in  the  second.    If  the  plaintiff's 


8)  12  Rep.  68. 

4)  8  C.  Bob.  292. 

6)  6  East,  45,  at  p.  52. 

(6)  2  Dod.  483,  at  p.  437. 

(7)  2  Hag.  Adm.  338,  at  p.  845. 

(8)  1  "Willm,  Bob.  180,  at  p.  182. 
(0)  1  Spinks,  161,  at  p.  166. 
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contention  is  right — that  in  order  to  jus- 
tify a  deviation  no  more  than  was  abso- 
lutely necessary  to  save  life  must  be 
shewn  to  have  been  done — it  would  follow 
that  a  ship  bound  to  Calcutta,  who  suc- 
coured a  ship  bound  to  Dover,  most  take 
out  her  crew  and  carry  them  to  Calcutta. 
That  result  is  unreasonable.  The  burden 
of  proof  is  on  the  plaintiff,  to  shew  that 
the  defendants  are  liable  for  a  loss  of 
cargo  which  occurred  otherwise  than 
from  perils  of  the  sea. 

C.  P.  Butt,  for  the  defendants. — It  is 
not  conclusively  settled  by  authority  that 
a  deviation  from  a  ship's  course,  even  to 
save  life  only,  is  justified.  But,  assuming 
that  it  is  justified,  the  rule  cannot  be  ex- 
tended to  a  deviation  for  the  purpose  of 
saving  property.  The  Court  will  not  in- 
troduce into  their  contracts  between  ship- 
owner and  owner  of  cargo  a  power  for 
the  shipowner  to  undertake  an  entirely 
new  voyage  for  profit.  Public  policy 
cannot  require  that  he  should  do  so. 
The  benefit  of  salvage  offers  inducement 
enough  for  masters  to  succour  ships  in 
distress.  No  doubt  expressions  may  be 
found  in  the  reported  cases  which  favour 
the  defendants'  contention,  but  there  is 
no  express  decision  as  to  the  effects  of  a 
deviation  to  save  both  life  and  property. 
In  Papayanni  v.  Hocquard  (10)  and  Car- 
michael  v.  Brodie  (11),  the  Judicial  Com- 
mittee of  the  Privy  Council  expressly 
declined  to  decide  the  question ;  and  it  is 
also  treated  as  doubtful  in  8  Dent's  Com. 
pt.  5.  lect.  48,  pp.  812,  313.  In  2  Par- 
eons  on  Marine  Insurance,  c.  1,  s.  5,  p. 
35,  it  is  said  that  "  a  delay  for  the  pur- 
pose of  towing  a  vessel  is  certainly  a  de- 
viation, unless  there  are  persons  on  board 
the  vessel  towed  who  can  be  saved  in 
no  other  way."  And  the  writer  refers  to 
Crocker  v.  Jackson  (12),  which  states  the 
result  of  the  American  authorities.  That 
proposition  covers  this  case,  because  the 
sea  was  smooth,  and  the  crew  of  the 
Arion  could  well  have  been  taken  off  the 
ship,  and,  so  far  as  saving  life  was  con- 
cerned, there  was  no  necessity  to  tow  at 
all. 


(10)  Law  Sep.  1  P.C.  250. 

(11)  Law  Rep.  1  P.C.  461. 

(12)  Sprague,  B,  141. 


Digitized  by 


Google 


676 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


[N.  S. 


Bearamanga  r.  Stamp  (App.\  CP. 

HerecheU,  in  reply. — The  law  implies 
that  some  deviation  from  the  snip's 
coarse  may  be  justified,  as  when  she 
deviates  to  avoid  capture.  Justification 
ought  equally  to  be  implied  where  the 
object  is  to  save  lives  and  property.  The 
decision  in  Crocker  v.  Jackson  (12)  does 
not  apply  to  the  present  case. 

Our.  adv.  vult. 

The  following  judgments  were  (on 
April  20)  delivered  by 

Cockburn,  C.J. — This  case  comes  before 
us  on  appeal  from  a  judgment  of  Mr.  Jus- 
tice Lindley  after  a  trial  at  Nisi  Prius.  The 
facts  are  not  in  dispute,  and  lie  in  a  very 
narrow  compass.  The  steamship  Olym- 
pian, of  which  the  defendants  are  owners, 
having  been  chartered  by  the  plaintiff 
to  carry  a  cargo  of  wheat  from  Cron- 
stadt  to  Gibraltar,  and  having  started  on 
her  voyage,  when  nine  days  out  sighted 
another  steamship,  the  Arion,  in  distress, 
and  on  nearing  her,  found  that  the  ma- 
chinery of  the  Arion  had  broken  down 
and  that  the  vessel  was  in  a  helpless  con- 
dition. The  weather  was  fine  and  the 
sea  smooth,  and  there  would  have  been 
no  difficulty  in  taking  off  and  so  saving 
the  crew ;  but  the  master  of  the  Arum, 
being  desirous  of  saving  his  ship,  as 
well  as  the  lives  of  his  crew,  agreed  to 
pay  1,0002.  to  the  master  of  the  Olympian 
to  tow  the  ship  into  the  Texel. 

Having  taken  the  Arion  in  tow,  the 
Olympics,  when  off  the  Dutch  coast,  on 
the  way  to  the  Texel,  got  ashore  on  the 
Tersohelling  Sands,  and,  with  her  cargo, 
was  ultimately  lost. 

Under  these  circumstances  the  plain- 
tiff olaims  the  value  of  his  goods,  alleging 
that  the  goods  were  not  lost  by  perm  of 
the  seas,  so  as  to  be  within  the  excep- 
tion in  the  charter-party,  but  were  lost 
through  the  wrongful  deviation  of  the  de- 
fendants' vessel.  The  defendants  pleaded 
that  the  deviation  was  justified,  because 
it  was  for  the  purpose  of  saving  the  Arion 
and  her  cargo  and  the  lives  of  her  cap- 
tain and  crew,  the  ship  being  in  such  a 
damaged  condition  that  she  could  not  be 
navigated. 

That  there  was  here  a  twofold  devia- 
tion, which,  unless  the  circumstances 


were  such  as  to  justify  it,  would  entitle 
the  plaintiff  to  recover,  cannot  be  dis- 
puted— in  the  first  place,  in  the  depar- 
ture of  the  Olyrnpias  from  her  proper 
course  in  going  to  the  Texel ;  secondly, 
in  her  taking  the  Arion  in  tow,  which, 
in  the  three  American  cases  of  Herman 
v.  The  Western  Marine  and  Fire  Insurance 
Company  (13),    The  Notches  Insurance 
Company  v.  Stanton  (14),  and  Stewart 
v.  The  Tennessee  Marine  and  Fire  In- 
surance Company  (15),  has  been  held  to 
be  equivalent  to  a  deviation,  and  rightly 
so,  seeing  that  the  effect  of  taking  an- 
other vessel  in  tow  is  necessarily  to  re- 
tard the  progress  of  the  towing  vessel, 
and  thereby  to  prolong  the  risk  of  the 
voyage.   It  is  unnecessary  to  consider 
how  far,  if  the  loss  had  not  been  the 
consequence  of  the  deviation,  the  mere 
fact  of  the  deviation  would  render  the 
shipowner  liable  to  the  goods  owner  for 
loss  that  ensued  after  it,  as  distinguished 
from  its  effects  in  a  case  of  insurance,  aa 
there  can  be  no  doubt  that  the  loss  not 
only  occurred  during  the  deviation,  but 
was  occasioned  by  it,  there  being  the 
express  admission  of  the  master  to  that 
effect;  and  the  case,  therefore,  comes 
within  the  ruling  in  Davis  v.  Garrett  (2), 
the  authority  of  which,  so  far  as  relates 
to  a  loss  of  goods  occurring  during  the 
course  of  a  deviation,  has  never  been 
questioned. 

It  becomes,  therefore,  necessary  to  con- 
sider how  far  the  grounds  on  which  the 
defendants  seek  to  justify  the  deviation 
can  avail  them  in  defence  of  the  action. 
As  regards  that  part  of  the  plea  which 
seeks  to  justify  the  deviation  on  the 
ground  of  its  having  been  for  the  pur- 
pose of  saving  the  lives  of  the  crew  of 
the  Arion,  it  is  obvious  that  the  defence 
fails  on  the  finding  of  the  jury,  who 
have  found,  and  beyond  all  question 
rightly,  that  the  deviation  was  not  rea- 
sonably necessary  in  order  to  save  the 
lives  of  those  on  board.  On  the  other 
hand,  the  jury  have  found  that  the  de- 
viation was  reasonably  necessary  for  the 
purpose  of  saving  the  Arion  and  her 

(18)  18  Lo.  B.  018. 
(14)  2  Smed.  &  M.  840. 
(10)  1  Humph.  242. 
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cargo.  The  question  for  decision,  there- 
fore, is  whether,  when  deviation  has 
taken  place  with  the  object  not  of  saving 
life,  bat  of  saving  property  alone,  the 
shipowner  will  be  exempt  from  liability 
to  a  goods  owner  whoso  goods  have  been 
lost  through  the  deviation.  Mr.  Justice 
Lindley,  before  whom  the  cause  was 
heard  at  Nisi  Prius,  gave  judgment  in 
favour  of  the  goods  owner,  the  plaintiff, 
and  the  case  comes  before  us  on  appeal 
from  his  decision.  I  am  of  opinion  that 
his  decision  was  right,  and  ought  not  to 
be  disturbed. 

It  is  a  remarkable  fact  that,  while  the 
commerce  and  the  mercantile  marine  of 
Great  Britain  have  been  for  so  many 
years  the  largest  in  the  world,  the  ques- 
tion as  to  how  far  a  deviation  for  the 
purpose  of  saving  life  or  property  is  jus- 
tifiable as  against  a  goods  owner  or  in- 
surer, has  never  come  before  the  tribu- 
nals of  this  country,  so  as  to  be  authori- 
tatively determined ;  while  in  the  United 
States  both  questions  have  on  several 
occasions  come  before  the  Courts,  and  the 
law  may  now  be  taken  to  be  there  settled 
by  judicial  decision,  as  well  as  by  the 
consensus  of  jurists.  In  this  country  the 
question,  with  one  exception,  has  only  pre- 
sented itself  incidentally  to  that  of  sal- 
vage, and  cannot  be  said,  even  in  that 
form,  to  have  been  brought  to  the  test 
of  judicial  decision.  The  exception  in 
question  is  to  be  found  in  the  case  of 
Lawrence  v.  Sydebotkam  (5),  in  which 
the  question  of  deviation  to  assist  a  ves- 
sel in  distress  was  incidentally  touched 
upon,  but  was  not  the  point  for  decision. 
In  that  case  Mr.  Justice  Lawrence  says, 
"As  to  deviations  for  the  purpose  of 
succouring  ships  at  sea  in  distress,  it  is 
for  the  common  advantage  of  all  persons, 
underwriters  and  others,  to  give  and 
receive  assistance  to  and  from  each  other 
in  distress.  But  that"  (he  continues) 
"  was  not  the  case  here  ;  the  prize  was  in 
no  distress."  This  observation,  made  to 
meet  the  argnment  of  counsel,  was  alto- 
gether obiter  dictum,  the  question  in  the 
cause  having  no  reference  to  deviation  at 
all,  but  being  whether,  under  a  policy 
authorising  the  taking  of  prizes  in  a 
voyage,  the  shortening  sail  in  order  to 
remain  by  and  protect  a  captured  prize 
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was  within  the  terms  of  the  policy.  The 
learned  Judge,  it  is  to  be  observed,  in  no 
way  explains  what  he  means  by  the  term 
"  deviation,"  or  the  degree  of  assistance 
which  is  to  be  understood  as  to  be  given 
for  what  he  terms  "  the  common  advan- 
tage." That  the  question  of  deviation 
was  not  before  the  Court  is  apparent 
from  the  language  of  Lord  EUenborough, 
who,  after  stating  what  the  point  really 
was,  savs  (p.  32)  (5),  « This  does  not 
affect  the  question  how  far  slackening 
sail  from  motives  of  humanity  to  succour 
another  ship  in  distress  is  allowable ; 
nor  is  it  necessary  to  touch  upon  it. 
Perhaps,  when  such  a  case  does  arise,  it 
may  be  found  for  the  general  benefit  of 
all  insurers  (and,  amongst  others,  conse- 
quently for  the  benefit  of  those  who  may 
raise  such  an  objection)  to  allow  suon 
succour  to  be  given  without  imputing 
deviation  to  the  succouring  ship.  It  is 
not,  however,  necessary  now  to  give  any 
opinion  on  that  point." 

The  other  cases  in  which  the  question 
had  incidentally  arisen  are  all  cases  of 
salvage.  In  the  case  of  The  Beaver  (4) 
there  were  conflicting  claims,  it  being  in- 
sisted on  behalf  of  a  king's  ship  that  the 
ship  saved  had  been  a  derelict,  and  had 
-been  saved  entirely  through  the  assist- 
ance of  the  king's  ship.  All  that  Sir 
William  Scott  says  is,  "  With  respect  to 
the  king's  ship,  I  cannot  admit  the 
inflamed  representation  which  has  been 
made  of  their  services.  It  is  the  duty 
of  every  king's  ship,  and  indeed  of  every 
other  ship,  to  give  assistance  as  well 
against  the  elements  as  against  the 
enemy."  How  far  the  duty  extended,  or 
how  far  it  would  protect  a  shipowner 
from  the  consequences  of  a  deviation,  the 
learned  Judge  does  not  say,  nor  does 
it  appear  to  have  been  present  to  his 
mind. 

In  the  later  case  of  The  Waterloo  (6), 
in  which  salvage  was  claimed  by  the 
owners  and  crew  of  a  ship  chartered  by 
the  East  India  Company  for  salvage  ser- 
vices rendered  to  one  of  the  company's 
own  ships,  and  in  which  the  claim  was 
resisted  on  the  ground  that  by  the  terms 
of  the  charter-party  and  the  instructions 
under  which  the  ship  sailed,  no  salvage 
could  be  demanded,  Sir  William  Soott,  it 
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is  true,  says,  "  As  to  the  instructions, 
they  extend  no  farther  than  to  enjoin  the 
duty  of  assisting  other  ships  belonging 
to  the  company,  out  they  do  not  express 
that  this  duty,  which  it  is  very  proper  to 
enjoin,  shall  receive  no  remuneration, 
whatever  be  the  actual  merit,  whatever 
be  the  suffering  incurred  in  performing 
it.  It  is  the  duty  of  all  ships  to  give 
succour  to  others  in  distress ;  none  but 
a  freebooter  would  withhold  it ;  but  that 
does  not  discharge  from  liability  to  pay- 
ment where  assistance  is  substantially 
given."  Here  again  the  learned  Jadge 
is  dealing  with  the  subject  of  dnty  only 
so  far  as  it  affected  the  claim  to  salvage ; 
with  its  effect  in  respect  of  deviation,  he 
had  nothing  to  do.  Yet  it  appears  to 
have  occurred  to  him  that  the  deviation 
might  not  be  without  serious  conse- 
quences in  respect  of  the  ship's  insur- 
ance, for  in  fixing  the  amount  to  be  paid 
for  salvage,  after  dwelling  on  the  merits 
of  the  claim,  he  adds,  "  Nor  can  I  alto- 
gether lose  sight  of  the  dangers  the  ship 
thus  incurred  of  vitiating  her  insurance, 
though  that  may  be  a  questionable  point." 

In  the  case  of  The  Jane  (7),  where  the 
master  of  a  whaler  had  gone  with  a  boat's 
crew  at  the  risk  of  their  lives  to  the  as- 
sistance of  a  vessel  dismasted,  and  with 
the  sea  making  a  breach  over  her,  and 
the  crew  of  which  had  taken  to  the  rig- 
ging as  their  last  resource,  it  being  urged 
on  behalf  of  the  owners  that  they  had 
incurred  the  risk  of  forfeiting  their  in- 
surance, the  Court  (Sir  Charles  Robinson) 
is  said  to  have  "  entertained  some  doubt 
as  to  the  positive  forfeiture  of  the  insur- 
ance in  all  cases  by  deviation  to  assist 
vessels  in  distress,  evidently  looking 
upon  the  question  as  an  unsettled  and 
uncertain  one. 

In  the  later  case  of  The  Orbona  (9), 
Dr.  Lushington  appears,  indeed,  to  have 
taken  a  more  decided  view.  Referring 
to  the  claim  for  additional  salvage,  on 
the  ground  of  the  fatal  effect  which  the 
deviation  might  have  had  on  the  in- 
surance, he  says,  "  It  is  said  that  the 
insurance  of  the  Poictiert  was  void. 
That  is  not  true  in  law,  for  it  is  not 
the  law  that,  if  one  vessel  goes  out  of 
her  way  to  assist  another  in  distress,  the 


insurance  is  void."  In  support  of  which 
he  refers  to  what  was  said  by  the  Judges 
in  Lawrence  v.  Bydebotham  (5),  out 
which,  as  I  have  already  shewn,  affords 
no  sufficient  authority  for  the  position  in 
question. 

In  two  more  recent  cases  the  Judicial 
Committee  of  the  Privy  Council  appear, 
however,  to  have  taken  a  more  doubtful 
view  of  the  subject  than  seems  to  have 
been  entertained  by  Dr.  Lushington  in 
the  case  jnst  referred  to.  In  delivering 
the  judgment  of  the  Judicial  Committee 
in  Papayomni  v.  Hocquard  (10),  the  risk 
run  of  vitiating  the  insurance  having  been 
urged  as  a  reason  for  increasing  the 
amount  to  be  allowed  for  salvage,  Dr. 
Lushington  says,  "  With  reference  to  the 
uncertainty  in  which  the  subject  is  in- 
volved, their  Lordships  have  been  in- 
vited to  solve  the  question.  Their  Lord- 
ships beg  to  decline  that  invitation.  We 
are  of  opinion  "  (he  continues)  "  that  this 
question  ought  to  be  raised,  not  inci- 
dentally before  this,  but  directly  before 
another,  tribunal,  as  the  great  question  at 
issue,  and  there  receive  the  most  careful 
deliberation  until  at  last  it  comes  to  a 
final  solution  and  is  set  at  rest."  He 
adds,  however,  that,  in  considering  the 
amount  of  salvage  to  be  given,  "  The 
Judge  can  never  forget  that  there  was 
possibly  a  risk  incurred  in  respect  of  the 
vacating  of  policies,  and  in  regard  to 
actions  which  might  be  brought  by 
owners  of  cargo." 

In  like  manner,  in  the  subsequent  case 
of  Oarmichael  v.  Brodie  (11),  the  Judicial 
Committee  held  that  the  claim  of  the 
owner  should  be  considered  with  refer- 
ence to  "  tiie  doubt  whether  the  in- 
surance might  not  be  vitiated,  and  whe- 
ther the  owners  of  the  ship  might  not 
become  responsible  to  the  owners  of  the 
cargo  for  the  acts  of  their  servants  in 
deviating  from  their  course  to  render  the 
assistance,  and  weakening  the  crew," 
thus  treating  the  question  of  law,  as  to 
the  effect  of  a  deviation  for  the  purpose 
of  rendering  assistance,  as  unsettled  and 
uncertain. 

The  case  before  us  presents  itself, 
therefore,  so  far  as  our  Courts  are  con- 
cerned, as  one  of  the  first  impression,  on 
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which  we  have  to  declare,  or  perhaps  I 
may  say,  practically  to  make,  the  law. 

I  am  glad  to  think  that  in  doing  so 
we  have  the  advantage  of  the  assistance 
afforded  to  us  by  the  decisions  of  the 
Amerioan  Courts,  and  in  the  opinion  of 
American  jurists  whom  accident  has 
cansed  to  anticipate  us  on  this  question. 
And  although  the  decisions  of  the 
American  Courts  are  of  course  not 
binding  on  us,  yet  the  sound  and  en- 
lightened views  of  American  lawyers  in 
the  administration  and  development  of 
the  law — a  law,  except  so  far  as  altered 
by  statutory  enactment,  derived  from  a 
common  source  with  our  own — entitle 
their  decisions  to  the  ntmost  respect  and 
confidence  on  our  part. 

It  is,  however,  unnecessary  to  go  through 
the  American  decisions  in  any  detail. 
The  effect  of  them  is  to  be  found  in  the 
well-known  text  writers,  but  is  nowhere 
better  stated  than  in  the  judgment  of 
Mr.  Justice  Spragne,  in  the  ease  of 
Crocker  v.  Jackson  (12).  The  result  of 
these  authorities  immediately  bearing  on 
the  question  which  we  have  here  to  de- 
cide may  be  briefly  stated. 

Deviation  for  the  purpose  of  saving 
life  is  protected,  and  involves  neither  for- 
feiture of  insurance  nor  liability  to  the 
goods  owner  in  respeot  of  loss  which 
wonld  otherwise  be  within  the  exception 
of  "  perils  of  the  seas and,  as  a  neces- 
sary consequence  of  the  foregoing,  de- 
viation for  the  purpose  of  communicating 
with  a  ship  in  distress  is  allowable,  inas- 
much as  the  state  of  the  vessel  in  distress 
may  involve  danger  to  life.  On  the  other 
hand,  deviation  for  the  sole  purpose  of 
saving  property  is  not  thus  privileged, 
but  entails  all  the  usual  consequences  of 
deviation. 

If,  therefore,  the  lives  of  the  persons  on 
board  a  disabled  ship  can  be  saved  with- 
out saving  the  ship,  as  by  taking  them  off, 
deviation  for  the  purpose  of  saving  the 
ship  will  carry  with  it  all  the  conse- 
quences of  an  unauthorised  deviation. 

Bnt  where  the  preservation  of  life  can 
only  be  effected  through  the  concurrent 
saving  of  property,  and  the  bona  fide  pur- 
pose of  saving  life  forms  part  of  the 
motive  which  leads  to  the  deviation,  the 


privilege  will  not  be  lost  by  reason  of 
the  purpose  of  saving  property  having 
formed  a  second  motive  for  deviating. 

In  these  propositions  I  entirely  concur, 
as  well  as  in  the  reasoning  by  which  this 
view  of  the  law  is  supported  by  Mr. 
Justice  Lindley  in  his  very  able  judgment. 
The  impulsive  desire  to  save  human  life 
when  in  peril  is  one  of  the  most  beneficial 
instincts  of  humanity,  and  is  nowhere 
more  salutary  in  its  results  than  in  bring- 
ing help  to  those  who,  exposed  to  de- 
struction from  the  fury  of  winds  and 
waves,  would  perish  if  left  without  assist- 
ance. To  all  who  have  to  trust  them- 
selves to  the  sea  it  is  of  the  utmost  im- 
portance that  the  promptings  of  humanity 
in  this  respeot  should  not  be  oheoked  or 
interfered  with  by  prudential  considera- 
tions as  to  injurious  consequences  which 
may  result  to  a  ship  or  cargo  from  the 
rendering  of  the  needed  aid.  It  would 
be  against  the  common  good,  and  shock- 
ing to  the  sentiments  of  mankind,  that 
the  shipowner  should  be  deterred  from 
endeavouring  to  save  life  by  the  fear  lest 
any  disaster  to  ship  or  cargo,  consequent 
on  so  doing,  should  fall  on  himself.  Yet 
it  would  be  unjust  to  expect  that  he 
should  be  called  upon  to  satisfy  the  call 
of  humanity  at  his  own  entire  risk. 
Moreover,  the  uniform  practice  of  the 
mariners  of  every  nation — except  suoh  as 
are  in  the  habit  of  making  the  unfortunate 
their  prey— of  succouring  others  who  are 
in  danger,  is  so  universal  and  well  known, 
that  there  is  neither  injustice  nor  hard- 
ship in  treating  both  the  merchant  and 
the  insurer  as  making  their  contracts 
with  the  shipowner  as  subject  to  this 
exception  to  the  general  rule  of  not 
deviating  from  the  appointed  coarse. 
Goods  owners  and  insurers  must  be  taken, 
at  all  events  in  the  absence  of  any  stipu- 
lation to  the  contrary,  as  acquiescing  in 
the  universal  practice  of  the  maritime 
world,  prompted  as  it  is  by  the  inherent 
instinct  of  human  nature,  and  founded  on 
the  common  interest  of  all  who  are  ex- 
posed to  the  perils  of  the  seas.  What 
would  be  the  effect  of  suoh  a  stipulation 
as  I  have  just  referred  to,  if  it  existed, 
it  is  unnecessary  for  the  purpose  of  the 
present  case  to  consider. 
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Deviation  for  the  purpose  of  saving 

Sroperty  stands  obviously  on  a  totally 
ifferent  footing.  There  is  here  no  moral 
duty  to  fulfil  which,  though  its  fulfilment 
may  have  been  attended  with  danger  to 
life  or  property,  remains  unrewarded. 
There  would  be  muoh  force,  no  doubt,  in 
the  argument,  that  it  is  to  the  common 
interest  of  merchants  and  insurers,  as 
well  as  of  shipowners,  that  ships  and 
cargo  when  in  danger  of  perishing  should 
be  saved,  and  consequently  that,  as  matter 
of  policy,  the  same  latitude  should  be 
allowed  in  respect  of  the  saving  of  pro- 
perty as  in  respect  of  the  saving  of  life, 
were  it  not  that  the  law  had  provided 
another  and  a  very  adequate  motive  for 
the  saving  of  property,  by  securing  to 
the  salvor  a  liberal  proportion  of  the  pro- 
perty saved — a  proportion  in  whioh  not 
only  the  value  of  the  property  saved,  but 
also  the  danger  run  by  the  salvor  to  life 
or  property,  is  taken  into  account,  and  in 
calculating  which,  if  it  be  once  settled  that 
the  insurance  will  not  be  protected,  nor 
the  shipowner  free  from  liability  in  respect 
of  loss  of  cargo,  the  risk  thus  run  will, 
no  doubt,  be  included  as  an  element.  It 
would  obviously  be  most  unjust  if  the 
shipowner  could  thus  take  the  chance  of 
highly  remunerative  gain  at  the  risk  and 
possible  loss  of  the  merchant  or  the  in- 
surer, neither  of  whom  derive  any  benefit 
from  the  preservation  of  the  property 
saved.  This  is  strikingly  exemplified  in 
the  present  case,  in  which,  not  content 
with  what  would  have  been  awarded  to 
him  by  the  proper  Court  on  account  of 
salvage,  the  master  made  his  own  terms, 
and  would  have  been  paid  a  very  large 
sum  had  the  attempt  to  bring  the  Arion 
into  port  proved  successful.  It  is  ob- 
viously one  thing  to  accord  a  privilege 
to  one  who  acts  from  a  sense  of  duty 
without  expectation  of  reward,  and 
another  to  extend  it  to  one  who  neither 
acts  from  a  sense  of  moral  duty  nor  in 
obedience  to  what  may  be  thought  to  be 
the  policy  of  the  law,  but  solely  with  a 
view  to  his  own  individual  profit. 

In  the  result,  I  am  of  opinion  that  though 
the  deviation  of  the  Olympias,  so  far  as  re- 
lates to  her  proceeding  to  the  Arion  in  the 
first  instance,  was  justified,  the  taking 
the  latter  in  tow  and  departing  from  the 


proper  course  in  order  to  take  the  ship 
to  the  Texel,  this  not  being  necessary  in 
order  to  save  the  lives  of  the  captain  and 
crew,  was  an  unauthorised  deviation,  and 
the  loss  of  the  plaintiffs  cargo  having 
been  the  direct  consequence  of  the  devi- 
ation, or,  to  use  the  language  of  Chief  Jus- 
tice Tindal  in  Davit  v.  Garrett  (2), 11  The 
loss  having  actually  happened  whilst  the 
wrongful  act  was  in  operation  and  force, 
and  being  attributable  to  the  wrongful 
act,"  the  defendants  cannot  avail  them- 
selves of  the  exception  in  the  charter- 
party,  and  the  plaintiff  is  therefore  en- 
titled to  judgment.  The  appeal  must, 
therefore,  be  disallowed. 

I  am  authorised  by  my  colleagues, 
Lord  Justice  Brett  and  Lord  Justice 
Cotton,  to  say  that  they  concur  in  the 
judgment  I  have  just  delivered. 

Bramwbll,  L.J. — I  am  of  opinion  that 
the  judgment  must  be  affirmed.  The  de- 
fendants have  undertaken  to  the  plaintiff 
to  carry  his  goods  from  port  to  port 
without  deviation,  unless  for  good  cause 
justifying  such  deviation.  The  defen- 
dants have  deviated,  and  so  broken  their 
contract,  unless  they  can  shew  such 
cause.  Now  the  cause  that  will  justify 
non-compliance  with  an  undertaking  may 
be  expressed  or  implied  in  the  contract 
itself  ,  or  added  to  it  by  usage  or  by  some 
positive  law.  The  cause  alleged  in  this 
case  is  that  the  deviation  was  a  reason- 
able one,  to  save  a  ship  and  her  cargo 
from  loss  and  destruction.  It  is  certain 
that  no  law  orders  such  a  deviation.  It 
is  certain  there  is  no  usage  whioh  adds 
to  the  contract  a  power  to  deviate  for 
such  cause.  On  the  contrary,  every 
opinion  is  against  it,  and  it  is  certain  that 
ships  which  desire  to  have  such  a  power, 
or  one  somewhat  like  it,  expressly  stipu- 
late for  it,  as,  for  example,  for  the  right 
to  tow  vessels.  As  it  is  not  expressed  in 
the  contract  between  the  plaintiff  and  the 
defendants,  the  only  remaining  question 
is,  Can  it  be  implied  ?  Now,  for  my  own 
part,  I  think  it  most  objectionable  to 
add  to  the  contracts  of  parties  that  which 
they  could  have  added  themselves  had 
they  been  minded.  It  is  to  suppose  they 
would  have  made  the  contract  we  make 
for  them,  had  they  only  thought  of  it— a 
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supposition  very  likely  to  be  wrong.  Still 
in  some  oases  it  is  and  most  be  done.  It 
is  said  it  mnst  be  in  this  case  on  the  ground 
of  public  policy.  That  is  to  say,  as  I 
understand,  that  it  is  for  the  good  of 
mankind  in  general,  and  so  of  English- 
men,  that  ships  should,  without  liability 
to  freighters,  have  power  to  deviate  to 
save  other  ships  and  cargoes.  Now  I  am 
by  no  means  sure  that  that  is  so.  I  am 
by  no  means  certain  that  more  might  not 
be  lost  than  gained  by  such  a  power  and 
its  exercise.  I  am  certain  of  this,  that 
the  best  way  to  manage  the  matter  is  to 
leave  parties  to  make  their  own  bargains 
about  it.  Let  the  shipowner  charge  less 
freight  where  he  reserves  to  himself  the 
power,  and  more  where  he  does  not.  I 
am  also  certain  of  this,  that  even  if  the 
good  of  mankind  and  of  this  country  in 
-particular  would  be  augmented  by  such  a 
power,  and  by  implying  it  in  a  contract 
unless  expressly  excluded,  we  cannot  im- 
ply it  on  the  ground  of  public  policy. 

If  public  policy  required  such  power 
should  exist,  a  charter-party  which  ex- 
pressly denied  such  power  would  be 
illegal  and  all  its  provisions  void.  Can 
that  be  maintained  for  a  minute  ?  Public 
policy  requires  the  enforcement  of  cer- 
tain rules,  as  that  contracts  shall  not  be 
illegal  or  immoral,  that  they  shall  not  be 
in  restraint  of  trade  or  of  personal 
freedom,  that  they  shall  not  invite  to  the 
commission  of  crime,  as  an  undertaking 
with  a  man  to  pay  money  to  his  executors 
if  he  commits  suicide.  But  public  policy 
would  no  more  imply  such  a  matter  as 
this,  and  make  its  exolusion  from  a 
charter  illegal,  than  it  would  make  an 
agricultural  lease  unlawful,  because  some 
of  the  covenants  were  inconsistent  with 
the  most  profitable  use  of  the  land. 

I  am  of  opinion,  then,  that  the  de- 
fendants have  broken  their  contract 
without  any  sufficient  excuse  or  justifi- 
cation, and  that  this  action  is  maintain- 
able. 

It  will  be  said  that  this  is  a  very  nar- 
row ground  on  which  to  decide  the  case. 
It  may  be.  But  it  is  the  only  ground, 
and  it  is  not  my  fault  that  that  is  narrow. 
After  all,  the  question  is,  Had  the  defen- 
dants sufficient  justification  for  breaking 
Vol.  49.— QJB.,  CP.  &  Exch. 


their  promise  ?  I  say  no,  and  that  the 
plaintiff  must  recover. 

The  question  whether  a  deviation  to 
save  life  is  justifiable  is  untouched  by 
this  opinion.  That  question  depends 
on  different  considerations  and  different 
authorities. 

Judgment  affirmed. 


Solicitor* — Walton*,  Bubb  &  Walton,  for  plain- 
tiff;  Cramp  &  Son,  for  defendant*. 


[IN  THE  COMMON  PLEAS  DIVISION.]  S2-jff££. 

{In  re  wallinqfoed  (borough)  2  «$V 
ELECTION    PETITION.  WBLLS 
{petitioner) ;  v.  wbbn  (respon- 
dent. 

Parliament — Parliamentary  Elections 
Act,  1868  (31  &>  32  Vict.  c.  125),  ss.  2 
and  26  —  Election  Petition  —  Interroga-  ' 
tories. 

The  Court  has  no  power  to  order  interro- 
gatories to  be  delivered  to  a  respondent  to  a 
Parliamentary  election  petition,  under  the 
Parliamentary  Elections  Act,  1868  (31  8r 
82  Vict.  c.  125),  for  though  section  2  gives 
the  Court  the  same  powers,  with  reference 
to  such  petition,  as  it  would  have  if  such 
petition  were  an  ordinary  cause,  yet  this  is 
"  subject  to  the  provisions  of  the  Act,"  and 
section  26  enacts,  that  until  rules  have  been 
made  (and  none  have  been  made  as  to  in- 
terrogatories), "  the  principles,  practice  and 
rules  on  which  committees  of  the  House  of 
Commons  have  heretofore  acted  in  dealing 
with  election  petitions,,,  are  to  be  observed 
in  the  case  of  election  petitions  under  the 
Act. 

In  this  case,  in  which  a  petition  had 
been  duly  presented  according  to  the 
Parliamentary  Elections  Act,  1868  (81  & 
32  Vict.  c.  125),  complaining  of  the  un- 
due election  of  the  respondent  for  the 
borough  of  Wallingford,  an  application 
was  made  to  Lindley,  J.,  at  Chambers,  for 
an  order  that  the  petitioner  might  be  at 
liberty  to  deliver  to  the  respondent,  or 
his  agents,  interrogatories  in  writing, 
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and  that  the  respondent  should,  within 
five  days,  answer  the  questions  in  writing, 
by  affidavit,  to  be  sworn  and  filed  in  the 
ordinary  way.  That  learned  Judge  dis- 
missed the  application  with  costs,  and  he 
indorsed  on  the  summons  the  following 
reason  for  refusing  to  make  the  order : 
"  \  think  that  on  the  true  construction  of 
sections  2  and  26  of  the  Aot  of  1868,  I 
have  no  power  to  make  this  order,  al- 
though the  election  Judges  can,  by  making 
a  rule  under  section  25,  authorise  interro- 
gatories to  be  delivered.  As  yet,  how- 
ever, there  is  no  suoh  rule." 

Pollard  now  moved,  by  way  of  appeal, 
for  an  order  to  deliver  interrogatories,  in 
the  terms  of  the  summons  at  Chambers. 
The  2nd  section  of  the  Parliamentary 
Elections  Act,  1868,  after  denning  the 
expression,  "the  Court,"  to  mean  the 
Court  of  Common  Pleas,  states,  "such 
Court  shall,  subject  to  the  provisions  of 
this  Act,  have  the  same  powers,  juris- 
diction and  authority,  with  reference  to 
an  election  petition  and  the  proceedings 
thereon,  as  it  would  have  if  such  petition 
were  an  ordinary  cause  within  then*  juris- 
diction ; "  and  section  29  enacts,  "  On  the 
trial  of  an  election  petition  under  the  Aot 
the  Judge  shall,  subject  to  the  provisions 
of  this  Act,  have  the  same  powers,  juris- 
diction and  authority  as  a  Judge  of  one 
of  the  Superior  Courts,  and  as  a  Judge  of 
Assize  and  Nisi  Prius,  and  the  Court  held 
by  him  shall  be  a  Court  of  Record."  In 
The  Stalybridge  Election  Petition  (1)  an  ap- 
plication was  made  for  an  order  to  examine 
oy  commission  a  witness  alleged  to  be 
dangerously  ill.  An  objection  was  there 
made  by  counsel  for  the  respondent  similar 
to  the  objection  here,  that  the  Judge 
had  no  power  to  grant  such  a  commission 
in  the  matter  of  an  election  petition,  but 
Hannen,  J.,  thought  that,  under  section  2 
of  the  Parliamentary  Elections  Aot,  1868, 
he  had  power  to  issue  a  commission,  as 
he  considered  that  the  taking  evidence 
was  a  proceeding  on  the  petition.  His 
decision  was  not  appealed  against,  but  it 
was  expressly  followed  by  Blackburn,  J., 
in  The  Coventry  Petition  Case  (2),  where 

(1)  19  Law  Times,  N.S.  708. 

(2)  19  Law  Times,  N.S.  742. 


that  learned  Judge  considered  that  this 
2nd  section  gave  him  jurisdiction  to 
make  an  order  in  the  said  election  peti- 
tion for  the  discovery  of  certain  tele- 
graphic messages. 

[Lord  Coleridge,  C.J. — An  election 
petition  committee  could,  by  means  of 
the  Speaker's  warrant,  have  got  the  pro- 
duction of  all  necessary  documents.] 

But  Blackburn,  J.,  went  further,  and 
required  the  other  side  to  make  an  affi- 
davit as  to  the  documents  they  had  in 
their  possession.  Again,  in  The  Stafford 
Election  Petition  Case  (3),  application 
was  made  for  particulars  of  certain  sums 
in  the  accounts  filed  by  the  agent  of  the 
sitting  member,  and  in  answer  to  suoh 
application  it  was  objected  that  no  such 
order  could  have  been  made  under  the  old 
practice,  and  that  the  2nd  section  of  the 
Parliamentary  Elections  Act,  1868,  did 
not  incorporate  the  Common  Law  Proce- 
dure Acts  into  the  procedure  on  election 
petitions ;  and  further,  that  the  particu- 
lars applied  for  could  only  be  obtained  by 
interrogatories.  Blackburn,  J.,  however, 
is  reported  to  have  said  that  he  thought 
the  2nd  section  gave  the  Judges  power 
to  make  orders  with  respect  to  election 
petitions  in  conformity  with  the  Common 
Law  Procedure  Acts;  and  further,  to 
have  said  that  the  particulars  sought  for 
there  could  only  be  obtained  by  interro- 
gatories. He  made  in  that  case  an  order 
for  the  inspection  of  the  vouchers. 

[Lord  Coleridge,  C.J.  —  Section  2 
states  that  it  is  "subject  to  the  provi- 
sions of  this  Act,"  that  the  Court  is  to 
have  the  powers  there  mentioned;  and 
section  26  (4)  contains  a  provision  that 
the  practice  of  committees  of  the  House 
of  Commons  is  to  be  observed  until  rules 
have  been  made,  and  so  far  as  they  do 
not  extend.  It  does  not  appear  that  this 
26th  section  was  referred  to  in  either  of 
those  cases.] 

That  is  true.   However,  very  recently, 

(8)  20  Law  Times,  NJ3.  237. 

(4)  The  following  is  section  26:  "Until  rales 
of  Court  have  been  made  in  pursuance  of  this  Act, 
and  so  far  as  such  rules  do  not  extend,  the  prin- 
ciples, practice  and  rules  on  which  committees  of 
the  House  of  Commons  have  heretofore  acted  in 
dealing  with  election  petitions,  shall  be  observed, 
so  far  as  may  be,  by  the  Court  and  Judge,  in  the 
case  of  election  petitions  under  this  Act 
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I»  re  Walliagford  Election  Petition,  CP. 
in  The  Bewdley  Election  Petition  Case, 
Lush  J.,  st  Chambers,  has  made  an  order 
for  interrogatories  precisely  similar  to 
what  is  now  asked  for,  and  that  order 
has  been  acted  on  and  obeyed. 

[Lord  Coleridge,  O.J. — Do  yon  know 
whether  this  section  26  was  brought  be- 
fore my  brother  Lash  P] 

No ;  the  case  is  not  reported. 

[A.  L.  Smith  (amicus  curice)  stated 
that  in  The  Bewdley  Election  Petition  Case 
he  obtained  the  order  from  Lush,  J., 
on  the  authority  of  section  2  of  the  Act, 
and  that  section  26  was  certainly  not  re- 
ferred to  or  brought  to  tiie  attention  of 
that  learned  Judge.] 

The  2nd  section  clearly  gives  the  Court 
the  power  it  would  have  in  an  ordinary 
cause,  with  respect  to  "proceedings  on 
an  election  petition,"  and  surely  the  ex- 
hibiting interrogatories  is  merely  a  mode 
of  procedure. 

[Grove,  J. — It  is  very  different  from 
the  production  of  documents.] 

A  note  to  The  Ipswich  Case  (5)  would 
seem  to  shew  that  the  committee  had  no 
power  to  examine  as  to  what  documents 
a  person  had  in  his  possession,  and  if  so, 
this  26th  section  would  not  apply. 

[Lobd  Coleridge,  C.J. — That  is  not 
so.  In  the  note  in  Barron  &  Austin,  it 
appears  that  the  motion  was  to  the  House 
of  Commons,  to  order  the  attendance  of 
Sir  Thomas  Cochrane,  to  examine  him  as 
to  documents  which  he  might  produce 
before  the  committee.  It  was  not  an 
application  to  the  committee  at  all.] 

Rules  have  been  made  under  section 
25,  and  by  rule  44  of  the  rules  made  in 
Michaelmas  Term,  1868,  "All  interlo- 
cutory questions  and  matters,  except  as 
to  the  sufficiency  of  the  security,  shall  be 
heard  and  disposed  of  before  a  Judge,  who 
shall  have  the -same  control  over  the  pro- 
ceedings wider  the  Parliamentary  Elections 
Act,  1868,  as  a  Judge  at  Chambers  in  the 
ordinary  proceedings  of  the  Superior  Courts, 
and  such  questions  and  matters  shall  be 
heard  and  disposed  of  by  one  of  the 
Judges  upon  the  rota,  if  practicable,  and 
if  not,  then  by  any  Judge  at  Chambers." 

[Lord  Coleridge,  C.J. — Do  you  sop- 
pose  it  was  intended  by  that  rule  to  give 

(5)  Bmt.  ft  An.  261. 


power  to  a  Judge  to  interrogate  a  per- 
son whether  he  bad  committed  an  offence 
so  serious  as  a  corrupt  practice  at  a  Par- 
liamentary  election  P] 

It  most  surely  be  assumed  that  the 
rules  so  made  under  section  25  have  done 
away  with  the  effect  of  section  26. 

[Grove,  J. — Rule  44  does  not  give 
jurisdiction.] 

If  the  Court  think  that  section  26  has 
narrowed  the  meaning  of  the  large  words 
in  section  2,  it  would  be  difficult  to  con- 
tend farther  in  support  of  this  applica- 
tion. 

Moulton,  for  the  respondent,  was  not 
called  upon. 

Lord  Coleridge,  C.J. — I  think  that 
my  brother  Lindley  was  correct  in  re- 
fusing to  make  the  order  for  interroga- 
tories. We  have  now  for  the  first  time 
to  decide  this  question,  which  turns  on 
the  construction  to  be  put  on  one  or  two 
sections  of  the  Parliamentary  Elections 
Act,  1868.  The  second  section  of  that 
Act  gives  the  same  authority  to  the 
Court  of  Common  Pleas  with  reference 
to  the  proceedings  in  election  petitions 
as  it  would  have  in  ordinary  actions ;  but 
such  authority  is  given  "  subject  to  the 
provisions  of  this  Act."  If  those  words 
were  left  out  of  the  section,  there  is  no 
doubt  that  this  Court  would  have  power 
to  order  the  delivery  of  interrogatories 
to  the  respondent ;  but  the  section  says 
it  is  to  be  subject  to  the  provisions  of 
the  Act,  and  amongst  those  provisions 
there  is  the  26th  section,  which  does  not 
appear  to  have  been  called  to  the  atten- 
tion of  the  Judges  who  decided  the  cases 
which  have  been  cited  before  us.  Now 
section  25  provides  for  the  making  of 
rules ;  it  says  the  Judges  for  the  trial  of 
election  petitions  may  "from  time  to 
time  make  and  may  from  time  to  time 
revoke  and  alter  general  rules  and  orders 
(in  this  Aot  referred  to  as  the  roles  of 
Court)  for  the  effectual  execution  of  this 
Act  and  of  the  intention  and  object  there- 
of, and  the  regulation  of  the  practice, 
procedure  and  costs  of  election  petitions 
and  the  trial  thereof,  and  the  certifying 
and  reporting  thereon."  Rules  so  made 
are  to  be  deemed  within  the  powers  con- 
ferred by  the  Act,  and  to  have  the  same 


Digitized  by 


Google 


684 


QUEEN'S  BENCH,  COMMON  FLEAS  AND  EXCHEQUER. 


[N.S. 


In  re  Wallingford  Section  Petition,  CJP. 

force  as  if  enacted.  Then  section  26 
says,  "that  until  rules  of  Court  hare 
been  made  in  pursuance  of  this  Act," 
the  Judges  cannot  by  rules  enlarge  the 
jurisdiction  beyond  what  iB  given  to 
them  by  the  Act,  but  can  make  rules 
only  for  "  the  execution  of  the  Act ;"  and 
so  far  as  such  rules  do  not  extend,  "  the 
principles,  practice  and  rules  on  which 
committees  of  the  House  of  Commons 
have  heretofore  acted  in  dealing  with  elec- 
tion petitions  shall  be  observed,  so  far  as 
may  be,  by  the  Court  and  Judge  in  the 
case  of  election  petitions  under  this  Ad." 

With  regard  to  section  29,  which  says 
the  Judge  is  to  have  the  same  powers, 
jurisdiction  and  authority  as  a  Judge  of 
Assize  and  Nisi  Prius,  it  means,  I  be- 
lieve, that  he  is  to  have  power  to  com- 
mit for  a  contempt  of  Court,  and  to  order 
witnesses  to  answer  questions,  or  to  order 
a  commission  to  issue  to  examine  witnes- 
ses. Then  there  is  only  rule  44,  which  it 
is  necessary  to  refer  to,  and  that  merely 
means  to  give  a  Judge  on  the  rota  the 
power  of  a  Judge  at  Chambers,  and  is  a 
rule  clearly  within  the  powers  of  the 
Judges  to  make. 

Now  it  has  been  argued  that  a  Judge 
who,  so  far  as  I  can  see  in  this  Act,  is 
not  the  same  as  the  Court,  can  do  what 
the  Court  it  is  said  can  do  by  virtue  of 
the  second  section,  namely,  exercise  the 
powers  it  could  exercise  in  an  ordinary 
cause,  one  of  those  powers  being  to 
order  interrogatories  to  be  delivered  to 
one  of  the  parties.  Unless  there  is  some 
section  in  the  Act  of  which  I  am  not 
aware,  giving  a  Judge  all  the  powers  of  the 
Court,  1  should  doubt  whether  he  would 
have  suoh  power.  But,  supposing  he  has, 
the  26th  section  says  that  until  rules  have 
been  made,  and  so  far  as  they  do  not  ex- 
tend, the  principles,  praotioe  and  rules  on 
which  committees  ox  the  House  of  Com- 
mons have  acted  are  to  be  observed ;  that 
means,  as  I  understand,  what  in  common 
sense  it  would  mean,  that,  so  tar  as  the 
Aot  does  not  go  and  the  rules  under  it 
do  not  go,  the  old  praotioe  of  the  House 
of  Commons  committees  is  to  govern. 
It  is  admitted  that  the  exhibiting  of  in- 
terrogatories to  members  of  Parliament 
is  a  praotioe  that  was  unheard  of  in  the 
proceedings  of  suoh  oommittees ;  and  on 


that  short  ground  I  should  be  content  to 
place  my  judgment  in  this  case.  But  I 
am  prepared  to  go  further.  It  seems 
to  me  to  be  inconsistent  with  the 
principles  on  which  committees  of  the 
House  of  Commons  have  proceeded  to 
admit  the  exhibiting  of  interrogatories 
to  the  sitting  member.  The  information 
sought  to  be  obtained  by  interrogato- 
ries might  have  been  acquired  in  an- 
other way.  The  sitting  member  might 
be  called,  and  if  he  refused  to  answer, 
the  election  committee  might,  and  bo 
might  now  the  Election  Judges,  draw 
their  own  conclusion.  I  think,  there- 
fore, that  both  on  principle  and  on  the 
authority  of  the  Act  itself,  no  such  ju- 
risdiction is  shewn  to  exist  as  has  been 
contended  for,  and  consequently  that  the 
order  of  my  brother  Lindley  refusing 
the  application  was  correct. 

Gbove,  J. — I  am  of  the  same  opinion. 
With  regard  to  section  2  of  the  Parlia- 
mentary Elections  Act,  1868,  I  do  not 
know  that  a  Judge  can  exercise  the 
powers  of  the  Court ;  and  as  far  as  I  am 
at  present  advised,  I  think  that  the  juris- 
diction and  powers  given  by  that  section 
apply  to  the  Court  only.  As  to  the 
second  and  principal  point,  I  think  that 
the  26th  section  makes  the  matter  clear. 
[The  learned  Judge  here  read  that  sec- 
tion.] Now  it  is  admitted  that  adminis- 
tering interrogatories  to  the  sitting  mem- 
ber was  a  thing  which  could  not  have 
been  done  by  the  committees  of  the  House 
of  Commons.  With  regard  to  the  cases 
which  have  been  cited,  there  is  only  one  of 
them  which  conflicts  with  our  decision,  and 
that  is  the  case  of  the  Bewdley  election 
petition,  in  which  Mr.  Justice  Lush  has 
lately  made  an  order  for  interrogatories ; 
but  it  is  admitted  that  his  attention  was 
not  called  to  the  26th  section,  and  I 
cannot  quite  understand  how  it  was  that 
the  order  was  made.  It  may  be  that  he 
read  only  the  2nd  section,  and  never 
knew  that  there  was  any  provision  in 
the  Aot  to  which  the  restriction,  "  sub- 
ject to  the  provisions  of  the  Act,"  could 
apply,  and  so  this  point  was  in  fact 
never  before  him.  An  argument  was  ad- 
dressed to  us  on  rule  44.  That  rule  does 
not  appear  to  enlarge  the  jurisdiction  of 
the  Judge,  and  it  would  be  strange  if  it 
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did.  It  does  not  mean  that  the  Judge 
shall  have  any  new  power,  bnt  that  what 
may  properly  arise  and  he  within  his  juris- 
diction shall  be  disposed  of  by  the  Judge 
on  the  rota  as  a  Judge  at  Chambers.  I 
think  that  my  brother  Landley  was  right, 
and  I  must  say  also  that  if  it  had  been  a 
matter  of  discretion  about  allowing  in- 
terrogatories in  a  case  of  this  kind,  I 
should  have  hesitated  before  I  should 
have  allowed  them,  as  they  may  tend  to 
affect  not  merely  a  privilege  in  which 
two  parties  are  concerned,  but  a  matter 
in  which  the  public  have  an  interest. 

Application  refused. 


Solicitors — C.  C.  Ellis,  Monday  &  Co.,  agents  for 
Hedges,  Son  &  Marshall,  for  petitioner;  Wyatt, 
Hoskins  &  Co.,  for  respondent 
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[IN  THE  COMMON  PLEAS  DIVISION.] 

1880.  "I  In  re  tewkbsbuby  (bobough) 
June  9.  J  election  petition. 


Parliament — Election  Petition — Change 
of  Place  of  Trial. 

The  power  to  change  the  place  of  trial  of 


an 

Elections  Act,  1868  (31  32  Vict.  c.  125), 
can  be  exercised  only  by  the  Court  and  not 
by  an  Election  Judge. 

Semble,  the  Court  will  not  exercise  such 
power  unless  there  are  special  circum- 
stances more  than  mere  inconvenience  why 
the  trial  should  not  be  had  in  the  borough 
or  county  (as  the  case  may  be)  to  the 
election  for  which  the  petition  relates. 

A.  L.  Smith  moved  for  an  order  that 
the  trial  of  this  election  petition  should 
take  place  at  Gloucester  instead  of  at 
Tewkesbury.  Mr.  Justice  Lush  made  an 
order  to  so  change  the  place  of  trial,  but 
after  the  opinion  of  Mr.  Justice  Hawkins 
in  the  Evesham  election  petition  case  he 
has  doubted  if  a  Judge  has  power  under 
the  Parliamentary  Elections  Act,  1868 
(31  &  32  Vict.  c.  125),  to  make  such  an 
order.   It  has,  therefore,  been  thought 


advisable  to  make  this  application  to  the 
Court. 

The  Parliamentary  Elections  Act, 
1868  (31  &  S2  Vict.  c.  125),  in  section  11, 
sub-section  11,  enacts  that  "  the  trial  of 
an  election  petition  in  the  case  of  a  peti- 
tion relating  to  a  borough  election  shall 
take  place  in  the  borough,  and  in  the  case 
of  a  petition  relating  to  a  county  election 
in  the  county  :  provided  always  that  if  it 
shall  appear  to  the  Court  that  special 
circumstances  exist  which  render  it  de- 
sirable that  the  petition  should  be  tried 
elsewhere  than  in  the  borough  or  county, 
it  shall  be  lawful  for  the  Court  to  appoint 
such  other  place  for  the  trial  as  shall  ap- 
pear most  convenient." 

[Lobd  Colebidge,  C.J. — What  are  the 
Bpecial  circumstances  in  this  case  P] 

There  is  an  affidavit  of  the  mayor, 
shewing  the  difficulty  there  would  be  in 
providing  a  place  at  Tewkesbury  suitable 
for  the  trial,  and  also  for  the  accommoda- 
tion of  the  Judges  and  their  attendants, 
and  of  the  witnesses  and  other  persons 
whose  attendance  would  be  required. 
Both  parties,  the  respondent  as  well  as 
the  petitioner,  consent  to  this  application. 

Lobd  Colebidge,  C.J. — It  is  clear  that 
an  order  of  this  kind  must  be  made  by 
the  Court  and  not  by  a  Judge  only.  I 
am  very  unwilling,  except  on  strong 
grounds,  to  differ  from  what  a  Judge,  in 
the  exercise  of  his  discretion,  has  ordered, 
and  as  my  brother  Lush  has  expressed 
his  opinion  that  this  order  should  be  made, 
the  present  application  may  be  granted ; 
but  I  think  it  right  to  say  that  so  long 
as  I  am  a  member  of  this  Court,  I  for  one 
shall  require  circumstances  really  special, 
and  something  more  than  mere  incon- 
venience, to  be  shewn  before  I  allow  a  de- 
parture from  what  the  statute  intended, 
namely,  that  the  trial  of  the  election 
petition  should  be  held  in  the  place  where 
the  election  to  which  it  relates  occurred. 

Grove,  J. — I  agree  with  what  my  Lord 
has  said,  and  I  doubt  whether  the  Act 
did  not  mean  that  the  special  circum- 
stances should  point  to  more  than  mere 
inconvenience  of  locality.  I  think  that 
it  intended  rather  that  they  should 
point  to  some  strong  feeling  existing  in 
the  place  such  as  might  produce  a  riot  or 
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something  of  that  sort,  which  would 
make  it  desirable  to  change  the  place  of 
trial. 

Order  granted. 

Solicitors — Duignan  &  Smiles,  for  petitioner; 
Sharpe,  Parkers  &  Co.,  agent*  for  C.  E.  Shep- 
pard,  Gloucester,  for  respondent. 


[IN  THE  COMMON  FLEAS  DIVISION.] 

{HEREFORD  (CITY)  ELECTION  PE- 
TITION. PRBECE  AMD  OTHERS 
{petitioners)  v.  PULLET  AND 
RE  ID  (respondents). 

Parliament  —  Parliamentary  Elections 
Act,  1868  (31  $■  32  Vict.  c.  125),  s.  6. 
sub-ss.  4  Sf  5 — Recognisance — Security  for 
Costs— Number  of  Sureties. 

Section  6,  subsection  5  of  Parliamentary 
Elections  Act,  1868  (31  ff  32  Vict.  c.  125), 
states  that  the  security  for  costs  to  the 
amount  of  1,0002.  which  is  to  be  given  at 
the  time  of  presenting  an  election  petition 
under  that  Act,  "shall  be  given  either  by 
recognisance  to  be  entered  into  by  any  num- 
ber of  sureties  not  exceeding  four,  or  by  a 
deposit  of  money,"  Ifc.  It  is  a  sufficient 
compliance  with  this  enactment  that  the 
recognisance  be  entered  into  by  one  surety 
only. 

This  was  an  application  on  behalf  of 
the  respondents  that  the  petition  which 
had  been  presented  under  the  Parlia- 
mentary Elections  Act,  1868  (31  <fc  32 
Vict.  c.  125),  against  the  return  of  the 
respondents  as  members  of  Parliament 
for  the  city  of  Hereford,  be  set  aside  and 
removed  from  the  records  of  this  Court 
on  the  ground  that  the  provisions  of  31 
&  32  Vict.  c.  125.  s.  6.  sub-ss.  4  &  5, 
had  not  been  complied  with,  and  that  the 
recognisance  entered  into  by  Robert 
Byrie  for  1,0002.  was  not  a  recognisance 
in  accordance  with  the  provisions  of  the 
said  statute.  The  application  had  been 
made  by  summons  before  Manisty,  J., 
at  Chambers,  and  had  been  referred  by 
him  to  the  Court. 

The  following  are  sub-sections  4  and  5 
of  the  said  6th  section  of  the  statute, 
namely: — 


Sub-section  4 :  "At  the  time  of  the 
presentation  of  the  petition  or  within 
three  days  afterwards,  security  for  the 
payment  of  all  costs,  charges  and  ex- 
penses that  may  become  payable  by  the 
petitioner — 

"  (a)  To  any  person  summoned  as  a 
witness  on  his  behalf,  or 

"(6)  To  the  member  whose  election 
or  return  is  complained  of  (who  is  here- 
inafter referred  to  as  the  respondent), 
shall  be  given  on  behalf  of  the  peti- 
tioner." 

Sab-section  5  :  "  The  security  shall  be 
to  an  amount  of  1,0002. ;  it  shall  be  given 
either  by  recognisance  to  be  entered  into 
by  any  number  of  sureties  not  exceeding 
four,  or  by  a  deposit  of  money  in  manner 
prescribed,  or  partly  in  one  way  and 
partly  in  the  other." 

In  the  present  case  the  security  given 
on  behalf  of  the  petitioners  was  a  recog- 
nisance entered  into  by  one  surety  only, 
namely,  Mr.  Robert  Byrie,  for  1,0002. 
No  objection,  however,  was  made  under 
section  8  to  the  sufficiency  of  such  se- 
curity. 

Webster  and  A.  T.  Lawrence,  for  the  re- 
spondents, in  support  of  the  application. 
The  Act  evidently  intended  that  where 
the  security  was  given  by  recognisance 
there  should  be  more  than  one  surety,  a 
number  of  sureties  not  exceeding  four ; 
and  the  recognisance  in  this  case  having 
been  entered  into  by  one  person  only,  it 
is  not  in  accordance  with  the  Act.  Sec- 
tions 8  and  9  relate  to  objections  to  the 
recognisance.   Under  section  9,  no  ob- 
jection to  a  recognisance  can  be  cured 
unless  it  be  within  section  8 — Pease  v. 
Norwood  (1),  and  the  whole  of  section  8 
points  to  there  being  more  than  one  surety, 
in  the  previous  statutes  relating  to  the 
trial  of  election  petitions,  namely,  9  Geo. 
4  c.  22,  7  &  8  Vict.  o.  103,  more  than 
one  surety  was  required.    The  11  &  12 
Vict.  c.  98.  s.  3,  enacted,  it  is  true,  that 
a  recognisance  should  be  entered  into  "  by 
one,  two,  three  or  four  persons  as  sure- 
ties," but  that  statute  was  repealed  by 
31  &  32  Viot.  c.  125,  and  the  language 
is  changed  to  "  a  recognisance  to  be  en- 
tered into  by  any  number  of  sureties  not 
(1)  38  Law  J.  Rep.  OP.  161. 
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exceeding  four  " — one  is  not  a  number  of 
Bare  ties. 

[Lord  Coleridge,  O.J. — Is  not  one  a 
number  ?    It  is  usual  to  speak  of  No.  1.] 

One  must  not  take  a  word  by  itself  but 
read  the  whole  sentence. 

[Grovb,  J. — If  the  Legislature  had  in. 
tended  to  alter  what  had  been  required 
by  11  &  12  Vict.  c.  98.  s.  3,  it  would  have 
said  "  recognisance  to  be  entered  into  by 
any  number  of  sureties,  not  less  than  two. ' 

Lord  Colbridob,  C.J. — If  one  surety 
is  of  such  a  character  as  to  be  sufficient 
security  for  1,0002.,  what  more  security 
is  obtained  by  having  two  sureties  for 
that  amount ;  what  can  be  the  object  of 
having  them  P] 

A  surety  might  afterwards  become 
bankrupt,  but  if  there  were  two  the 
respondent  might  still  have  a  security  for 
his  costs.  The  sufficiency  of  the  security 
is  dealt  with  by  section  8 ;  but  suoh  a 
case  as  this  is  not  within  that  section. 
The  objection  by  that  section  may  be  "  on 
the  ground  that  the  sureties  or  any  of 
them  are  insufficient,  or  that  a  surety  is 
dead."  If  the  Act  contemplated  only  one 
surety,  that  section  should  not  have  said 
"o  surety,"  but  "the  surety"  was  dead. 
Boles  have  been  made  pursuant  to  the  Act, 
and  of  these,  rule  18  states,  "There  maybe 
one  recognisance  acknowledged  by  all  the 
sureties  or  separate  recognisances  by  one 
or  more  as  may  be  convenient ;"  and  rale 
22  says,  "An  objection  to  the  recogni- 
sance must  state  the  ground  or  grounds 
thereof  as  that  the  sureties  or  any  and 
which  of  them  is  insufficient,"  Ac.  All 
these  shew  that  more  than  one  surety  is 
contemplated. 

[Lord  Colbridob,  C.J. — By  13  Vict, 
c.  21.  s.  4,  words  importing  the  singular 
are  "  to  include  the  plural  and  the  plural 
the  singular,"  unless  the  contrary  be 
expressly  provided.] 

H.  Matthews  and  Anstie  appeared  for 
the  petitioners,  but  were  not  called  upon. 

Lord  Colbridob,  C.J. — I  think  this  case 
is  abundantly  clear.  The  object  of  the 
enactment  in  question  is  to  secure  to  the 
sitting  member,  when  successful,  the  pay- 
ment of  his  costs  to  the  extent  of  1.000Z. 
That  may  be  by  a  recognisance  entered 
into  by  any  number  of  sureties  not  exceed- 


ing four.  It  is  not  necessary,  for  me  to 
go  into  the  old  Acts  relating  to  the  trial 
of  election  petitions,  although  they  throw, 
I  think,  some  light  on  the  matter,  nor 
will  I  rely  on  the  13  Vict.  o.  21,  to  which 

I  have  referred,  but  I  will  place  my 
decision  on  the  plain  words  of  the  Act 
itself.  [His  Lordship  here  read  sub-sec- 
tion 5  of  section  6.]  I  cannot  see  how 
"  one "  is  not  a  number,  and  that  the 
number  may  not  consist  therefore  of  one, 
two,  three  or  four  sureties.  It  is  not 
suggested  that  the  surety  in  this  case  is 
a  person  of  insufficient  means  to  be 
security  for  1,0002.,  but  only  that  there 
should  be  two  instead  of  one  surety. 
That,  in  my  opinion,  is  no  valid  objection 
to  the  recognisance. 

Grove,  J.— I  am  of  the  same  opinion. 
The  object  of  the  enactment  is  not  to 
express  the  minimum  but  the  maximum 
number  of  sureties  to  which  it  is  limited. 
Any  number  not  exceeding  four ;  that  is 
to  say,  any  number  less  than  four.  The 

II  &  12  Vict.  c.  98.  s.  3,  required  the 
recognisance  to  be  entered  into  by  one, 
two,  three  or  four  persons  as  sureties. 
That  Act  has  been  repealed,  but  if  it  had 
been  intended  to  have  altered  it  as  regards 
the  number  of  sureties  so  that  there 
should  not  be  only  one  surety,  the  Legis- 
lature would  have  done  so  by  adopting 
the  words  of  the  older  Acts,  whereas  the 
words  here  used  in  this  sub-section  5  are 
similar  to  those  in  11  &  12  Vict.  c.  98, 
and  the  rules  also  bear  the  same  con- 
struction. Rule  18  does  not  say  that  two 
shall  be  the  minimum,  but  that  there  may 
be  recognisances  by  one  or  more  sureties, 
as  may  be  convenient.  The  fact  is  that 
what  the  statute  intended  to  put  a  limit 
to  was  the  number  4,  so  that  there  should 
never  be  more  than  that  number.  The 
words  of  the  statute  and  of  the  rules  all 
shew  that  the  object  is  to  get  a  security 
for  costs  for  1,000/.,  and  that  it  should  not 
be  so  subdivided  by  having  less  respon- 
sible persons  than  would  be  given  by  a 
limited  number  of  sureties. 

Application  refused. 

Solicitors — A.  Cheese,  for  petitioner;  Matthews 
&  Greetham,  agents  for  James  &  Bodenham 
and  J.  Lambe,  Hereford,  for  respondent. 


Digitized  by 


Google 


688 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880  1 

June  80.}       ditohim  t».  worbail. 

Infant — Promise  to  Marry — Infants  Re- 
lief Act  (37  tf  38  Vict.  e.  62)— Evidence— 
Fresh  Promise  or  Ratification  after  Age. 

When  both  the  plaintiff  and  defendant 
were  under  age,  the  defendant  made  an 
express  promise  to  marry  the  plaintiff, 
which  she  accepted,  but  no  time  for  the 
marriage  was  then  fixed.  For  some  years 
afterwards,  and  after  the  defendant  had 
come  of  age,  the  parties  remained  on  the 
footing  of  engaged  lovers,  and  at  last 
(the  defendant  being  then  of  age)  the  day 
of  their  marriage  was  fixed,  the  plaintiff 
naming  the  day  at  the  request  of  the  de- 
fendant to  do  so.  Ultimately  the  defendant 
refused  to  marry.  In  an  action  for  breach 
of  promise  of  marriage, — Held,  by  Denman, 
J.,  and  Lindlet,  J.,  that,  assuming  the 
case  of  Goxhead  v.  Mullis  (47  Law  J.  Rep. 
CP.  761 ;  Law  Rep.  3  CP.  D.  439)  to  be 
rightly  decided,  and  that  a  contract  to 
marry  is  within  the  Infants  Relief  Act  (37 
8f  88  Vict.  c.  62),  and  therefore  not  capable 
of  being  ratified  by  an  infant  after  he  comes 
of  age,  there  was  here  evidence  from  which 
a  jury  ought  to  find  a  fresh  promise  to 
marry  made  after  the  defendant  had  come 
of  age,  as  distinguished  from  a  mere  ratifi- 
cation of  the  promise  to  marry  which  had 
been  made  during  the  defendant's  infancy. 
Held,  by  Lord  Coleridge,  C.J.,  that  as 
a  contract  to  marry  is  within  the  Infants  Re- 
lief Act,  what  took  place  after  the  defendant 
came  of  age  was  only  evidence  of  a  ratification 
of  the  subsisting  contract  to  marry,  and  was 
not  evidence  of  a  fresh  contract. 

Action  for  breach  of  promise  to  many. 

The  following  appeared  in  evidence 
at  the  trial  before  Lord  Coleridge,  C.J., 
at  the  last  Hilary  Sittings  in  Middle- 
sex.  In  January,  1875,  when  both  the 
plaintiff  and  defendant  were  under  age 
(the  plaintiff  being  then  about  eighteen 
and  the  defendant  twenty),  they  promised 
to  marry  each  other,  but  no  time  was 
fixed  for  the  wedding.  The  engagement 
was  shortly  afterwards  made  known  to 
their  respective  parents  with  whom  each 
were  living  at  the  time,  and  it  received 


their  approval.  In  December,  1875, 
the  defendant  came  of  age,  and  the 
engagement  continued  until  1879,  the 
parties  in  the  meanwhile  corresponding 
together  and  remaining  on  the  footing  of 
engaged  lovers.  In  January,  1879,  the 
defendant's  father  made  arrangements  by 
which  he  (the  defendant)  was  enabled  to 
marry,  and  the  defendant  then  asked  the 
plaintiff  in  the  presence  of  her  father  to 
fix  the  day  for  the  wedding,  and  she  there- 
upon  named  the  8th  of  June.  Afterwards 
a  house  was  taken,  and  other  preparations 
were  made  for  the  marriage  until  May, 
1879,  when,  in  consequence  of  the  serious 
illness  of  the  plaintiff's  mother,  the  plain- 
tiff  desired  to  have  the  marriage  post- 
poned for  a  month.  The  defendant, 
though  reluctantly,  consented  to  this,  bat 
he  shortly  afterwards  quarrelled  with  the 
plaintiff,  and  ultimately  he  broke  off  the 
engagement  and  refused  to  marry  her. 

It  was  contended  on  the  part  of  the 
defendant  that  there  was  no  evidence  of 
a  fresh  promise  by  the  defendant  after  he 
came  of  age,  but  only  of  a  ratification  of 
the  promise  previously  made,  and  which 
was,  therefore,  invalid  by  the  Infants  Re- 
lief Act.  1874  (37  A  38  Vict,  o.  62)  (1) 
as  decided  by  Ooxhead  v.  Mullis  (2),  and 
that  the  case  was  therefore  distinguish- 
able from  Northcote  v.  Doughty  (3). 

The  learned  Jndge  was  of  that  opinion, 
and  he  accordingly  left  to  the  jury  only 
the  question  of  damages.  These  they 
assessed  at  4002.,  and  the  plaintiff  was  to 
have  judgment  for  that  amount  if  the 
Court  should  be  of  opinion  that  there  was 
evidence,  from  which  the  jury  ought  rea- 

(1)  The  Infants  Belief  Act  (87  &  38  Viet.  c.  62) 
by  section  1  enacts  that  "  all  contracts,  whether 
by  specialty  or  by  simple  contract,  henceforth  en- 
tered into  by  infants  for  the  repayment  of  money 
lent  or  to  be  lent,  or  for  goods  supplied  or  to  be 
supplied  (other  than  contracts  for  necessaries),  and 
all  accounts  stated  with  infanta  shall  be  absolutely 
void."  Section  2  enacts  that  "  no  action  shall  be 
brought  whereby  to  charge  any  person  upon  any 
promise  made  after  full  age,  to  pay  any  debt  con- 
tracted during  infancy,  or  upon  any  ratification 
made  after  full  age  of  any  promise  or  contract 
made  during  infancy,  -whether  there  shall  be  or 
shall  not  be  any  new  consideration  for  such  pro- 
mise or  ratification  after  full  age." 

(2)  47  Law  J.  Bep.  CP.  761 ;  Law  Rep.  3  CP. 
D.  489. 

(8)  Law  Rep.  4  CP.  D.  386. 
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Ditcham  t.  Wbrrall,  OP. 
Bonably  to  have  found  a  fresh  promise  to 
marry. 

Henry  Matthew  and  Stokes,  for  the 
plaintiff,  now  moved  accordingly  for  judg- 
ment for  the  plaintiff. — It  most  be  taken 
to  be  decided  by  Ooxhead  v.  Mullis  (2) 
that  the  Infants  Belief  Act,  1874,  applies 
to  the  contract  of  marriage,  but  the  case 
of  Northcote  v.  Doughty  (3)  shews  that 
such  evidence  as  there  was  in  this  case 
would  warrant  a  jury  in  finding  a  fresh 
promise  to  marry  made  by  the  defendant 
after  he  came  of  age.  That  case  was 
distinguished  by  the  Court  from  the  pre- 
vious one  of  Coxhead  V.  MuUxs  (2)  on  the 
ground  that  there  was  there  evidence  of 
direct  words  of  promise  after  coming  of 
age,  whilst  in  Ooxhead  v.  MuUis  (2)  there 
was  only  evidence  of  conduct  from  which 
a  promise  might  be  inferred.  In  the 
present  case,  after  the  defendant  had  come 
of  age,  he  asked  the  plaintiff  to  fix  the 
day  of  marriage,  which  she  did,  and  it 
became  then  a  promise  to  marry  on  that 
day,  which  was  clearly  a  fresh  and  differ- 
ent promise  from  that  which  had  been 
made  during  bis  minority,  when  no  time 
for  the  wedding  had  been  fixed.  It  was 
a  fresh  promise  and  not  a  ratification  of 
the  old  promise.    In  Mawson  v.  Blane 

(4)  ,  Parke,  B.,  said,  "  1  take  the  meaning 
of  'ratification'  to  be  different  from  a 
promise.  It  is  an  admission  that  he  is 
liable,  and  bound  to  pay  that  debt  on  a 
contract  which  he  made  when  an  infant ; 
therefore,  in  order  to  bring  the  case 
within  Lord  Tenterden's  Act,  there  must 
be  an  admission  in  writing  that  he 
was  liable  to  pay  on  that  contract  which 
he  made  when  he  was  a  minor."  The 
case  of  Be  Torr  v.  The  Attorney- General 

(5)  shews  that  even  evidence  of  the  con- 
duct of  the  parties  is  not  to  be  rejected 
as  evidence  of  a  promise  to  marry,  because 
it  is  consistent  with  its  being  evidence  of 
a  ratification  of  a  promise  made  during 
infancy. 

JDigby  Seymour  and  Bucknill,  for  the 
defendant. — Nothing  which  amounts  to  a 
ratification  can  be  binding,  the  promises 
subsequent  to  the  majority  of  the  defen- 

(4)  28  Law  J.  Rep.  Exch.  348. 
(6)  Law  Rep.  Sc.  App.  Cas.  686, 

you  4».— CP.,  &  Exca. 


dant  would  be  mere  affirmation.  In 
Bawley  v.  Rawley  (6)  the  Master  of  the 
Bolls  uses  the  word  "  confirmation  "  as 
synonymous  with  "ratification."  What 
took  place  in  the  present  action  was  a 
mere  confirmation  or  ratification  of  the 
original  promise,  and  cannot  support  the 
action.  The  language  of  section  2  of  the 
Infants  Belief  Act  (1)  is  similar  to  that 
of  section  5  of  Lord  Tenterden's  Act  (9 
Geo.  4.  c.  14),  and  in  a  considered  judg- 
ment bearing  upon  the  latter  statute, 
Bolfe,  B.,  says,  ""We  are  of  opinion  (apart 
from  Lord  Tenterden's  Act)  that  any  act 
or  declaration  which  recognises  the  exis- 
tence of  the  promise  as  binding  is  a 
ratification  of  it,  as  in  the  case  of  agency 
anything  which  recognises  as  binding  an 
act  done  by  an  agent,  or  by  a  party  who 
has  acted  as  agent,  is  an  adoption  of  it " 
— Harris  v.  Wall  (7). 
Henry  Matthews,  in  reply. 

Our.  adv.  vult. 

There  being  a  difference  in  opinion 
amongst  the  members  of  the  Court,  the 
following  judgments  were  now  (June  30) 
delivered : — 

Lendlet,  J. — Before  the  defendant  came 
of  age  he  and  the  plaintiff  agreed  to  marry 
each  other,  but  no  time  for  their  marriage 
was  then  fixed.  The  promise  thus  made 
by  the  defendant  was  not  binding  on  him 
whilst  he  was  under  age;  nor  since  37 
&  38  Yiot.  o.  62  was  it  capable  of  being 
ratified  by  him  after  he  came  of  age. 
This  was  decided  in  Ooxhead  v.  Mullis  (2), 
which,  unless  it  should  be  reversed,  must 
be  taken  as  binding  on  us.  After  the 
defendant  came  of  age  his  agreement  with 
the  plaintiff  continued  for  some  two  years, 
and  at  last  the  day  for  their  marriage  was 
fixed.  Ultimately,  however,  the  defen- 
dant refused  to  marry  the  plaintiff,  and 
she  thereupon  brought  this  action  against 
him.  The  question  is  whether  she  can 
sustain  it.  If  she  can,  the  verdict  is  to 
be  entered  for  her  for  400Z.  damages ;  if 
she  cannot,  the  verdict  is  to  be  entered 
for  the  defendant. 

(6).  46  Lav  J.  Rep.  Q.B.  675;  Law  Rep.  1 
Q.B.  D.  460. 

.  (7)  1  Exch.  Rep.  122 ;  18  Law  J.  Rep.  Exch. 

too, 
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[N.  I 


Diicham  v.  Womll,  CJ*. 

The  question  for  our  decision  depends 
upon  the  true  legal  effect  of  what  took 
place  after  the  defendant  came  of  age, 
regard  being  had  to  the  fact  of  his  en- 
gagement before  that  time.  Bnt  for  the 
met  of  the  defendant's  previous  engage- 
ment, his  conduct  after  he  came  of  age 
and  the  fixing  of  the  day  for  the  mar- 
riage between  himself  and  the  plaintiff 
would  not  only  be  evidence  of,  but  would, 
in  my  opinion,  satisfactorily  prove  a 
promise  by  the  defendant  after  he  came 
of  age  to  marry  the  plaintiff  on  the  day 
fixed.  Nor  is  there,  I  believe,  any  dif- 
ference of  opinion  on  this  point.  But  it 
is  said  that  the  conduct  of  the  defendant 
and  the  fixing  of  the  day  for  the  marriage, 
are  all  referable  to  the  promise  made  by 
him  when  under  age,  and  amount  to  no 
more  than  a  ratification  by  him  of  such 
promise.  In  order  to  determine  which 
of  these  two  views  is  in  point  of  law 
the  more  correct,  it  is  necessary  to  deter- 
mine the  real  meaning  of  a  ratification 
as  distinguished  from  an  independent 
fresh  promise.  A  ratification  necessarily 
has  reference  to  the  past,  and,  as  applied 
to  promises  made  by  the  person  ratifying, 
a  ratification  is  simply  an  intentional  re- 
cognition of  some  previous  promise  made 
by  him,  and  an  adoption  and  confirma- 
tion of  such  promise  with  the  intention 
of  rendering  it  binding — Harris  v.  Wall 
(7)  and  Rowe  v.  Hopwood  (8).  In  other 
words,  a  ratification  of  a  voidable  pro- 
mise is  a  recognition  of  it,  and  an  elec- 
tion not  to  avoid  it,  but  to  be  bound  by 
it.  There  may  or  may  not  be  any  new 
consideration  for  a  ratification,  but  there 
must  be  a  consideration  for  a  new  and 
independent  promise.  If,  therefore,  in 
any  particular  case  there  is  no  considera- 
tion for  the  alleged  ratification,  it  may  be 
binding  as  a  ratification,  but  not  as  a  fresh 
promise.  Again,  a  so-called  ratification 
which  introduces  new  terms  and  stipu- 
lations is,  at  least  as  to  these,  a  new  pro- 
mise, and  is  binding  as  such,  if  there 
is  a  consideration  to  support  it,  but  not 
otherwise.  Where  there  is  a  considera- 
tion and  no  new  term  introduced,  the  in- 
tentions of.  the  parties,  if  clearly  ex- 
pressed, will  afford  a  test  whereby  to 

(8)  38  Law  J.  Rep.  Q.B.  1 ;  Law  Rep.  4  Q.B.  1. 


determine  whether  there  has  been  a  new 
promise  or  only  a  ratification  of  a  former 
promise.  Bat  where  the  intention  of  the 
parties  respecting  this  particular  point 
is  obscure,  their  words  or  conduct  ought 
to  be  so  interpreted  as  to  render  valid 
the  transaction  in  which  they  were  en- 
gaged, if  it  is  clear  that  this  result,  at  all 
events,  was  intended  by  them,  and  if  there 
is  no  law  rendering  such  interpretation 
inadmissible.  In  this  particular  case  the 
consideration  for  the  ratification  or  new 
promise  was  the  willingness  of  the  plain- 
tiff to  marry;  that  willingness  was  ex- 
pressed when  the  original  promise  wis 
made,  and  was  again  expressed  when  she 
fixed  the  day  for  the  wedding;  and  con- 
tinued throughout  until  the  engagement 
was  broken  off.  The  plaintiff's  willing, 
ness  to  marry  on  the  day  ultimately 
fixed  for  the  wedding  is  a  sufficient  con- 
sideration to  support  a  fresh  promise  by 
the  defendant  to  marry  her  an  that  day. 
With  respect  to  the  intentions  of  the  par- 
ties, all  that  is  plain  is  that  they  considered 
themselves  under  an  engagement  to  marry, 
and  ultimately  intended  to  marry  on  the 
day  fixed.  Their  minds  were  never  ad- 
dressed to  the  question  of  ratification  as 
distinguished  from  a  fresh  promise,  and 
their  intentions  as  expressed  by  them- 
selves throw  no  light  whatever  on  the 
question  whether  what  occurred  was  ac- 
tually intended  to  be  a  ratification  of  a 
previous  promise  or  to  be  a  fresh  and  in- 
dependent promise.  To  hold  this  case 
to  be  one  of  ratification  would  be  to  ren- 
der the  engagement  of  the  parties  invalid 
and  not  binding,  contrary  to  their  mani- 
fest intention;  while  to  hold  that  there 
was  a  fresh  promise  to  marry  will  be  to 
give  effect  to  that  intention.  Unless, 
therefore,  the  statute  forbids  snoh  an  in- 
ference from  their  conduct,  it  appears  to 
me  that  the  jury  might  have  found  and 
ought  to  have  found  that  there  was  a 
promise  by  the  defendant,  after  he  came 
of  age,  to  marry  the  plaintiff  on  the  day 
ultimately  fixed  for  the  marriage,  and  not 
a  mere  ratification  of  a  promise  made  pre- 
viously to  marry  at  a  day  to  be  thereafter 
fixed.  This  method  of  reasoning  is,  in 
my  opinion,  warranted  by  the  decision  of 
the  House  of  Lords  in  De  Ton  v.  The 
Attorney-General  (5),  in  which  a  valid 
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Scotch  marriage  was  inferred  from  habit 
and  repute,  although  there  had  been  an 
invalid  solemnisation  of  marriage,  which 
accounted  for  the  living  together  of  the 
parties,  and  to  which,  in  fact,  all  their 
subsequent  conduct  was  referable.  In 
order  to  give  effect  to  the  manifest  in- 
tention of  the  parties,  the  Court  in  that 
case  held  that  a  subsequent  promise  to 
marry  ought  to  be  inferred  from  their 
conduct.    In  my  opinion,  the  present  is 
a  mnch  clearer  case,  by  reason  of  the 
fixing  of  the  day  for  the  wedding ;  for,  al- 
though this  is,  no  doubt,  to  be  accounted 
for  by  the  original  engagement,  it  is  a 
clear  and  distinct  renewal  of  the  original 
promise  with  an  important  addition,  and 
not  a  mere  recognition  of  such  promise 
and  election  to  abide  bv  it.    It  remains, 
however,  to  consider  whether  the  statute 
excludes  the  view  which,  but  for  it,  ought, 
in  my  opinion,  to  be  taken  of  this  case. 
The  statute  was  passed  to  protect  per- 
sons from  the  consequences  of  entering 
into  engagements  when  nnder  twenty- 
one,  and  of  ratifying  them  after  attain- 
ing twenty-one.   As  regards  debts  con- 
tracted before  twenty-one,  the  statute 
goes  further,  and  invalidates  any  pro- 
mise made  after  twenty-one  to  pay  them. 
The  statute,  however,  does  not  go  so  far  ■ 
as  regards  promises  after  twenty-one  to 
perform  other  obligations  made  before 
that  age,  and  it  has  already  been  held 
that  a  new  and  independent  promise  to 
marry  made  after  twenty-one  is  not  in- 
valid by  reason  of  its  being  preceded  by 
a  promise  to  marry  made  before  twenty- 
one— Northcote  y.  Doughty  (3).    Still  it 
must  be  borne  in  mind  that,  as  regards 
ratification,  the  statute  applies  to  and 
invalidates  every  ratification  by  a  person 
who  has  attained  his  majority  of  a  pro- 
mise made  by  him  while  under  age, 
whether  there  be  a  consideration  for  such 
ratification  or  not.    In  every  case  which 
arises  under  the  Act  care  must,  therefore, 
be  taken  not  to  deprive  persons  of  the 
protection  intended  to  be  afforded  them 
by  it.    Where  the  intention  of  the  par- 
ties is  obscure,  where  the  so-called  new 
promise  is  made  soon  after  attaining 
twenty-one,  where  it  is  the  consequence 
of  an  influence  against  which  it  is  neces- 
sary to  guard,  in  all  such  cases  a  jury 


ought  to  be  warned  not  lightly  to  infer 
a  fresh  promise  as  distinguished  from  a 
ratification.  But  the  present  case  is  free 
from  all  embarrassing  conditions  of  this 
kind,  and  the  facts  of  this  case  were  suoh 
that,  notwithstanding  the  statute,  a  jury 
might  properly,  and,  I  think,  ought  to, 
have  found  that  there  was  a  fresh  pro- 
mise as  distinguished  from  a  ratification. 
I  am,  therefore,  of  opinion  that  the  ver- 
dict and  judgment  ought  to  be  entered 
for  the  plaintiff. 

Denhak,  J. — In  this  action  for  breach 
of  promise  of  marriage  it  was  proved  that 
the  defendant  during  his  minority  made 
an  express  promise  of  marriage  to  the 
plaintiff,  which  was  accepted  by  her.  The 
parties  behaved  as  an  engaged  couple 
from  that  time,  and  continued  to  do  so 
for  three  years  after  the  defendant  had 
attained  his  majority.    On  a  particular 
occasion,  about  three  years  after  the  de- 
fendant came  of  age,  the  plaintiff  and  de- 
fendant met,  and  the  defendant  requested 
the  plaintiff,  in   the   presence  of  her 
father,  to  name  the  day  for  their  mar- 
riage, and  the  plaintiff  named  a  day,  and 
it  was  then  arranged  that  the  marriage 
should  take  place  on  that  day.  Under 
these  circumstances  two  questions  have 
been   raised :  first,  whether  there  was 
any  evidence  which  ought  to  have  been 
left  to  the  jury  of  a  promise  to  marry 
made  after  the  defendant  had  come  of 
age;  secondly,  whether  upon  the  evi- 
dence given  the  jury  ought  to  have  found 
for  the  plaintiff  or  the  defendant,  the 
Court  being,  as  I  understand,  substituted 
for  the  jury,  by  consent  of  the  parties, 
in  case  it  should  be  of  opinion  that  there 
was  evidence  fit  to  be  submitted  to  a  jury. 
Upon  both  these  questions  I  am  of  opi- 
nion that  the  plaintiff  is  entitled  to  succeed. 
It  was  decided  by  this  Court  in  Guxhead 
v.  Mullis  (2),  that  section  2  of  the  Infants 
Relief  Act,  1874  (37  &38  Vict.  c.  62)  (1), 
applies  to  actions  for  breach  of  promise 
of  marriage.     By  that  decision  I  am 
bound.    That  case  further  decided  that 
where  there  has  been  an  express  promiso 
of  marriage  during  the  infancy  of  a  de- 
fendant, and  the  only  evidence  subse- 
quently is  evidence  of  mere  conduct  on 
the  part  of  the  engaged  couple,  consist- 
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ing  of  their  treating  one  another  aa  an 
engaged  couple  and  keeping  company  as 
such,  without  any  evidence  of  words 
capable  of  being  construed  as  a  fresh 
promise,  such  conduct  must  be  referred 
to  the  promise  made  during  the  infancy 
of  the  defendant,  and  held  to  be  mere 
evidence  of  ratification  within  the  mean- 
ing  of  the  above  clause.  But  it  has  also 
been  held  in  Noriheote  v.  Doughty  (3),  by 
which  I  am  also  bound,  that  where  there  is 
evidence  not  only  that  after  the  defen- 
dant's coming  of  age  the  defendant  and 
the  plaintiff  behaved  as  before,  but  that  the 
defendant  used  language  capable  of  being 
considered  as  a  fresh  promise,  it  is  for 
the  jury  to  find  whether  the  words  so 
used  amount  merely  to  evidence  of  a 
ratification  of  the  promise  made  daring 
infancy,  or  whether  they  prove  a  fresh 
promise.  In  the  present  case  I  think 
that  the  words  proved  to  have  been  used 
on  the  occasion  on  which  the  defendant 
asked  the  plaintiff  to  fix  the  day  for  their 
marriage  are  words  amply  capable  of 
amounting  to  a  fresh  promise  to  marry, 
and  that  on  that  ground  the  case  ought 
not  to  have  been  withdrawn  from  the 
jury.  I  think  it  would  be  impossible  to 
hold  otherwise  without  straining  the  Act 
so  as  to  include  a  case  which  it  is  impos- 
sible to  suppose  that  the  Act  was  in- 
tended to  include.  I  may,  perhaps,  be 
unduly  influenced  in  coming  to  this  opi- 
nion by  a  doubt,  which  I  cannot  overcome, 
whether  the  Act  was  intended  to  apply 
to  the  case  of  promises  to  marry  at  all, 
and  whether  the  case  of  Ooxhead  v.  Mullis 
(2)  was  rightly  decided ;  but  I  think  that 
in  any  case  the  statute  was  not  intended 
and  ought  not  to  be  construed  to  go  so 
far  as  to  warrant  a  nonsuit  in  the  present 
case.  Even  assuming  Ooxhead  v.  Mullis 
(2)  to  have  been  rightly  decided,  I  can- 
not think  that  an  action  supported  by 
such  evidence  as  that  which  was  given  in 
this  case  must  necessarily  be  held  to  be 
"  an  action  brought  whereby  to  charge  a 
person  upon  a  ratification  made  after  full 
age  of  a  promise  or  contract  made  during 
infancy.'  At  the  very  least,  I  think  it 
was  a  question  for  the  jury  whether,  under 
all  the  circumstances  of  the  case,  the  lan- 
guage used  was  merely  evidence  of  a  rati- 
fication o£  the  promise  made  daring  in- 


fancy or  evidence  of  a  fresh  promise 
made  after  full  age.  The  question,  then, 
being,  in  my  opinion,  one  for  the  jury,  I 
am  to  say,  by  consent  of  the  parties, 
whether  the  jury  ought  to  have  found 
for  the  plaintiff  or  the  defendant.  On 
the  whole,  I  am  of  opinion  that  the  plain- 
tiff was  entitled  to  succeed. 

Three  years  had  elapsed  since  the  de- 
fendant had  come  of  age.  No  time  for 
the  marriage  had  ever  been  fixed.  There 
was  evidence  that  it  had  been  spoken  of 
as  an  event  that  might  not  come  off  for 
many  years.  The  parties  met.  The 
defendant  asked  the  plaintiff  to  name  the 
day  for  their  marriage.  The  plaintiff 
named  a  particular  day.  She  might  then 
have  declined  to  fix  any  day.  She  might 
have  told  the  defendant  that  she  pre- 
ferred to  be  free,  and  that  he  himself  was 
free  because  the  only  promise  given  by 
him  had  been  during  infancy.  Instead 
of  doing  this  she  names  a  day  in  the  pre- 
sence of  relations,  and  thereupon  arrange- 
ments are  made  for  the  marriage  on  the 
day  named.  I  consider  that  this  all  put 
together  amounts  to  cogent  evidence  of 
a  mutual  promise  to  marry  one  another 
on  the  day  named  made  by  the  parties 
after  the  defendant  had  attained  his  foil 
age,  and  that  it  is  not  mere  evidence  of 
ratification  of  the  promise  made  three 
years  previously,  during  the  infancy  of 
the  defendant,  to  marry  at  some  indefinite 
future  period.  For  these  reasons  I  am  of 
opinion  that  the  plaintiff  is  entitled  to 
judgment  for  4002.,  the  damages  assessed 
by  the  jury,  and  costs. 

Lord  Colk ridge,  C.J. — In  this  case  I 
am  unable  to  agree  with  the  judgments 
of  my  learned  brothers,  and  although  I 
cannot  say  that  on  the  face  of  their 
difference  I  feel  confident  of  my  own 
opinion,  yet  as  I  entertain  it,  I  must  ex- 
press it. 

Two  points  arise  in  this  case,  one 
directly,  the  other  indirectly,  the  latter 
far  the  most  important  of  the  two,  and 
therefore  to  be  first  considered.  In  the 
case  of  Ooxhead  v.  Mullis  (2),  my  brother 
Lopes  and  I  held  that  37  &  38  Vict, 
c.  62,  the  Infants  Relief  Act  (1),  applied 
to  the  contract  of  marriage.  That  case 
has  never  been  overruled;  bat  in  the 
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later  case  of  Northcote  v.  Doughty  (3), 
and  again  in  his  judgment  in  the 
present  case,  my  brother  Denman  does 
not  conceal  his  opinion  that  it  was  not 
well  decided.  It  is  true  that  my  brother 
Lindley  accepts  the  case,  and,  in  a  sense, 
so  does  my  brother  Denman ;  bat  if  it  is 
not  law,  the  sooner  it  is  overruled  the  better, 
and,  as  the  only  judgment  actually  pro- 
nounced in  it  is  mine,  I  ought,  if  on  con- 
sideration I  think  it  wrong,  to  say  so, 
and  to  give  every  facility  for  having  it 
reviewed  in  the  Court  of  Appeal,  frit 
is  not  law,  there  is  a  short  and  summary 
end  to  the  case  before  us,  because  I  do 
not  question  that,  but  for  37  &  38  Vict, 
c.  62,  the  verdict  in  this  case  ought  to 
be  entered  for  the  plaintiff.  Is  it  law 
then,  or,  to  put  it  in  other  words,  are  con- 
tracts of  marriage  within  37  &  38  Vict, 
c.  62  ?  I  do  not  pretend  that  the  ques- 
tion is  easy  nor  that  the  answer  to  it  is 
clear.  The  preamble  is  general,  and  ap- 
plies in  terms  to  contracts  of  infants 
without  restriction,  and  to  ratifications 
by  persons  of  full  age  of  contracts  made 
by  them  during  infancy  also  without 
restriction.  It  speaks  also  of  necessaries, 
distinguishing  contracts  as  to  them  from 
other  contracts ;  and  it  then  proceeds  to 
enact  in  the  first  section  that  certain 
contracts,  certainly  not  contracts  of  mar- 
riage, made  by  infants  shall  be  absolutely 
void.  The  enacting  part  is  followed  by 
a  proviso  not,  perhaps,  very  happily  or 
clearly  worded,  but  recognising  unques- 
tionably the  existence  of  contracts  void- 
able as  distinguished  from  contracts  ab- 
solutely void1 — an  important  recognition, 
as  it  seems  to  me,  when  the  language  of 
section  2  has  to  be  dealt  with.  If  con- 
tracts of  debt  only  are  made  void,  but 
the  existence  of  other  voidable  contracts 
is  recognised,  it  is  surely  not  unreason- 
able to  think  that  a  contract  of  marriage 
may  be  one  among  the  latter  class  dealt 
with  in  the  Act,  as  it  certainly  was  before 
the  Act  a  contract  voidable  by  the  infant. 
Then  comes  the  second  section,  which, 
like  the  first,  is  in  two  parts.  By  the 
first  it  is  enacted  that  no  fresh  promise 
made  after  age  shall  be  ground  of  action 
in  the  case  of  a  contract  of  debt  made 
during  infancy;  by  the  second  no  rati- 
fication made  after  full  age  of  any  con- 


693 


tract  or  promise  made  during  infancy 
shall  be  a  ground  of  action.  I  own  that, 
considering  the  distinction  between  con- 
tracts void  and  voidable  to  be  recognised 
in  the  Act,  that  debts  are  void,  that 
other  contracts  are  voidable,  it  seems  to 
me  reasonable  to  hold  that  the  second 
part  of  the  2nd  section  deals  with  the  con- 
tracts recognised  in  the  proviso  to  the 
first,  and  that  it  enacts  that  no  ratifica- 
tion by  an  infant  after  full  age  of  a 
voidable  contract,  and  inter  alia  of  a 
contract  of  marriage  made  by  him  during 
infancy,  shall  be  a  ground  of  action.  It 
seems  to  me  clear  that  contracts  other 
than  debts  are  dealt  with  in  this  section, 
for,  if  not,  the  second  part  of  it  is  in- 
operative. Promise  to  do  a  thing  already 
promised  to  be  done  must,  at  least  in  the 
great  majority  of  oases,  include  ratifica- 
tion, though  ratification  does  not  include 
promise,  and  if  the  first  half  stood  alone 
it  would,  I  think,  be  impossible  to  hold 
that  though  a  fresh  promise  to  pay  a  debt 
would  not  be  a  ground  of  action  a  rati- 
fication of  an  old  promise  would.  Be- 
sides making  every  allowance  for  the 
difficulties  of  legislation,  I  cannot  believe 
that  no  more  is  meant  by  the  clause  as 
to  ratification  than  if  the  words  "or 
ratification"  had  been  inserted  after 
the  words  "any  promise"  where  these 
words  first  occur  in  the  section.  If  so,  it 
follows  inevitably  that  contracts  other 
than  contracts  of  debt  are  within  the 
section,  and  if  other  contracts,  then,  as 
the  words  are  unlimited,  contracts  of 
marriage. 

It  has  been  said,  and  the  observation  is 
correct,  that  the  words  of  this  section  are 
very  nearly  those  of  9  Geo.  4.  c.  14.  8.  5, 
and  that  the  words  of  section  5  have  been 
held  to  apply  to  contracts  of  marriage.  I 
am  unable  to  say  how  far  this  latter  asser- 
tion is  correct ;  but  if  it  be,  my  answer  is 
that  at  least  there  is  no  decision  that  they 
do  not ;  that  if  the  words  are  the  same 
the  interpretation  of  them  should  be  the 
same ;  but,  further,  that  9  Geo.  4.  c.  14 
is  a  statute  dealing  primarily  with  limi- 
tation of  action,  and  the  statute  before  us 
is  a  statute  dealing  primarily  with  the 
protection  of  infants  from  improvident 
contracts  during  infancy ;  and  that,  where- 
as the  latter  statute  suggests  this  defence, 


Digitized  by 


Google 


694 


queen's  bench,  common  pleas  and  exchequer. 


[N.a 


Ditcham  t.  Worrall,  CJ>. 

the  earlier  statute  to  an  ordinary  reader 
certainly  does  not. 

Supposing  these  contracts  to  be  within 
the  words  of  the  Act,  it  does  not  add 
much  force  to  the  argument  to  shew  that 
they  are  within  its  mischief  and  its  spirit. 
The  verbal  argument,  however,  if  it  needs 
confirmation,  may  have  it  from  this  con- 
sideration. It  is  not,  indeed,  every  infant 
of  either  sex  who  needs  protection,  nor  at 
every  time.  There  are  infants,  as  every 
one  knows,  abundantly  able  to  take  care 
of  themselves.  "  Malitia  supplet  cetatem  " 
is  a  maxim  applicable  by  no  means  only 
to  the  criminal  law.  The  infant  who 
bought  a  horse  from  one  dealer  and  sold 
it  to  two  others,  being  paid  by  both  his 
purchasers,  without  ever  paying  his  ven- 
dor, is  not  a  solitary  specimen  of  his  class. 
But  Parliament  has  chosen,  on  the  whole 
for  good  and  sound  reasons,  to  protect 
infants  by  legislation  from  the  conse- 
quences of  their  contracts,  and  there  is 
nothing  so  mischievous,  so  fatal  in  its 
consequences,  so  capable  at  least  of  de- 
stroying the  happiness  and  blasting  the 
usefulness  of  a  whole  life,  as  a  foolish  and 
hasty  marriage  promised  by  a  girl  or  boy 
and  enforced  upon  a  man  or  woman.  If 
Parliament  did  mean  to  enact  that  the 
marriage  contracts  of  girls  and  boys 
should  not  be  made  binding  upon  them  as 
men  and  women  by  means  only  of  ac- 
knowledgment or  ratification,  Parliament 
intended  to  enact  what,  in  my  judgment, 
is  wise  and  right.  I  think  Parliament 
did  so  intend,  and  I  desire  to  give  full 
effect  to  its  intention.  I  have  been  thus 
full  in  discussing  the  true  meaning  of  this 
statute  because  I  think  it  materially 
affects  the  second  question  to  be  deter- 
mined, namely,  whether  what  happened 
in  this  case  was  a  ratification  or  a  promise. 
Holding  these  contracts  to  be  within  the 
Act,  and  desiring  to  give  full  effect  to  its 
provisions,  I  must  be  satisfied  that  what 
was  said  and  done  here  was  a  fresh  pro- 
mise before  I  can  consent  to  a  verdict 
for  the  plaintiff.  I  say  "was  a  fresh 
promise  "  because  that  is,  I  conceive,  the 
point  to  be  established.  Evidence  of  a 
promise,  in  the  sense  in  which  those  words 
arc  commonly  used,  will  not  do ;  and  I 
think  that  in  this  argument  a  fallacy  lurks 
in  their  common  use.  They  have  survived 


from  a  bygone  state  of  things  when  they 
meant  something  very  different  from  the 
meaning  which  it  is  now  sought  to  affix 
to  them.  In  former  days,  when  neither 
plaintiff  nor  defendant  could  be  witnesses 
(a  state  of  the  case  which  survived  as  re- 
gards this  action  longer  than  as  regards 
any  other),  it  was  very  seldom  that  the 
actual  promise  could  be  directly  proved 
at  all.  It  had  to  be  inferred,  from  eon- 
duct,  from  letters,  from  the  giving  of 
presents,  from  preparations  for  the  mar- 
riage, from  a  hundred  facts  or  documents 
consistent  only,  or  only  reasonably  con- 
sistent, with  a  foregone  promise.  These 
things  were  most  properly  put  to  juries 
as  "  evidence  of  a  promise,"  not  of  a  pro- 
mise made  and  re-made  every  time  a  letter 
was  given,  or  a  kiss  was  given,  or  a  pre- 
sent was  made,  or  a  settlement  was  agreed 
upon,  or  a  wedding  day  was  fixed,  bat  of 
a  promise  made  as  such  promises  are 
made  in  real  life,  once  for  all — evidence 
of  a  promise  which  explained  these  things 
naturally,  of  a  promise  which  the  jury 
were  to  find  as  a  fact  and  of  the  existence 
of  which  they  were  to  be  satisfied.  Now 
(unless  I  misapprehend  the  judgments  of 
my  learned  brothers),  when  the  actual  pro- 
mise can  be  proved,  nay,  when  it  has  been 
actually  proved  in  terms,  it  is  for  the  jury 
to  say  in  each  case  whether  evidence  of 
phrases,  or  acts,  or  conduct  which  in  old 
days  would  have  been  evidence  of  the 
promise  are  or  are  not  evidence  of  another 
and  fresh  promise,  because  the  phrases,  or 
the  act,  or  the  conduct  implies  a  promise 
or  refers  to  a  promise,  and  is  consistent 
only  with  the  existence  of  a  state  of  mind 
which  recognises  the  promise  as  binding 
at  the  time  when  the  phrase,  or  the  act, 
or  the  conduct  is  used  or  is  done.  Far 
better,  in  my  opinion,  to  overrule  Cox- 
head  v.  MuUis  (2)  plainly,  or,  iSGoxhead 
v.  Mvllis  (2)  be  well  decided,  to  repeal 
the  Act  itself,  than  to  give  authority  to  a 
doctrine  which  will  make  the  Act  in  cases 
of  this  sort  practically  a  dead  letter,  and 
make  for  the  parties  to  these  actions  a 
contract  in  law  which  I  venture  to  say 
neither  of  them  at  the  time  of  the  sup- 
posed making  of  it  ever  dreamed  they 
wore  making  in  point  of  fact.  A  very 
great  man.  has  said,  "  After  all,  things  are 
what  they  are,  and  not  other  things."  If 
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there  is  a  promise  in  terms,  cadit  qucestio ; 
if  there  is  not,  I  refuse  to  hold  that  in  a 
practical  matter  two  people  did  what  (as 
it  is  a  contract,  and,  therefore,  a  question 
of  intention)  I  am  certain  they  did  not 
do. 

As  to  the  facts  of  this  case,  I  am  quite 
content  to  take  them  as  stated  by  my 
learned  brothers.  There  was  a  definite 
contract  between  the  parties  when  both 
were  under  age ;  they  remained  for  years 
upon  the  footing  of  engaged  lovers ;  at 
last  it  was  agreed  they  should  be  married 
at  a  particular  time,  and  on  a  definite  oc- 
casion the  parties  met,  and  the  day  being 
named  by  the  plaintiff,  the  day  so  named 
was  fixed  as  the  wedding  day.  Now,  was 
this  a  fresh  promise  to  marry  made  by 
them  to  one  another  (for  this,  I  apprehend, 
is  essential  to  found  the  action),  or  was  it 
evidence  of  a  recognition  and  a  ratifica- 
tion of  the  promise  which  they  had  both 
actually  made  several  years  before  to 
marry  one  another  P  It  certainly  was  not 
a  promise  in  terms ;  so  far,  at  least,  is 
conceded,  or  at  any  rate  cannot  be  dis- 
puted. Was  it  in  law  a  promise  or  a 
ratification  ?  In  order  to  ground  an  ac- 
tion the  promise  must  be  mutual ;  there 
must'  be  an  agreement,  an  aggregatio 
mentium  of  the  same  terms  at  the  same 
time,  the  promise  of  each  being  the  con- 
sideration for  the  promise  of  the  other,  so 
that  here  there  must  have  been  an  actual 
present  fresh  promise  to  marry  one  another 
on  the  day  when,  having  promised  years 
ago,  the  woman  is  asked  to  fix  the  day  on 
which  the  promise  is  to  be  fulfilled,  and 
fixes  it  accordingly. 

Pothier,  again,  says  that  for  a  binding 
contract  there  must  be  consent  of  con- 
tracting parties,  capacity  to  contract,  a 
thing  certain  to  form  the  subject  of  the 
contract,  and  that  the  contract  must  be 
legal.  So  that  the  thing  certain  here  was, 
I  must  presume,  not  the  day,  which  was 
uncertain  before,  which  it  was  important 
to  render  certain,  and  which  was  rendered 
certain  by  the  contract,  but  the  marriage 
itself,  which  had  been  already  certain  as 
far  as  promise  could  make  it  so  for  many 
years  past.  Take  some  parallel  case.  A 
man  makes  a  binding  contract  for  the 
purchase  of  a  picture  for  100  guineas,  no 
fame  being  agreed  for  its  being  sent  home ; 
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he  has  no  space  for  it  for  some  months ; 
at  last  he  obtains  space ;  he  calls  on  the 
vendor  and  desires  the  picture  to  be  sent 
home  on  the  5th  of  June :  held,  I  sup- 
pose, a  fresh  purchase  or  sale  of  the  pic- 
ture on  the  day  when  he  calls  to  name  the 
day.  The  same  law,  I  presume,  of  a  horse 
left  for  a  reasonable  time  in  a  vendor's 
stable  while  arrangements  are  being  made 
for  its  reception  by  the  purchaser,  and  a 
day  afterwards  named  for  its  delivery  on 
the  completion  of  suoh  arrangements; 
and  so  in  a  hundred  other  instances. 
These  are,  it  may  be  said,  eademper  eadem. 
So  they  are,  and  he  who  accepts  one  con- 
clusion may  see  no  difficulty  in  accepting 
the  other.  But  the  consequences  are,  to 
my  mind,  startling,  and  such  as,  until 
compelled  by  authority,  I  am  unable  to 
accept.  I  will  not  appeal  to  the  common 
sense  of  mankind  and  ask  whether  any 
man  or  woman  who  fixes  the  wedding  day 
do,  in  fact,  think  that  they  are  then  pro- 
mising over  again  and  afresh  to  marry 
one  another,  because  I  have  a  most  un- 
feigned respect  for  the  sense  of  my  learned 
brothers,  and  their  sense  and  mine  have 
come  on  this  matter  of  fact  to  wholly  op- 
posite conclusions.  I  can  but  fall  back  on 
the  saying  already  quoted,  "  Things  are 
what  they  are,  and  not  other  things,"  and 
affirm  that,  in  my  judgment  (I  am  speak- 
ing, remember,  of  a  case  in  which  there 
is  an  actual  subsisting  and  acknowledged 
contract  to  marry),  a  promise  to  marry  is 
one  thing,  and  fixing  the  day  when  the 
promise  is  to  be  performed  is  another 
thing,  and  not  the  same.  On  the  other 
hand,  what  happened  in  this  case  appears 
to  me  exactly  to  fulfil  the  definition  of  a 
ratification.  Batihabitio  est  consensus  qui 
negotium  perfectum  consequitur.  Here  the 
negotium — the  contract—was  long  since 
perfectum.  It  had  been  completed  years 
before ;  it  was  consented  to,  acknowledged 
and  ratified  in  the  strongest  way  when  the 
day  for  its  execution  was  ascertained.  I 
am,  therefore,  of  opinion  that  in  this  case 
there  Bhould  be  a  non-suit  or  judgment 
for  the  defendant.  I  cannot,  under  the 
circumstances,  regret  that  I  am  in  a 
minority.  The  real  facts  and  the  facts 
proved  in  Court  are  no  doubt  not  always 
the  same ;  but  judging,  as  only  I  can 
judge,  by  what  was  proved  in  Court,  the 
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conduct  of  the  plaintiff  was  as  good  as 
that  of  the  defendant  was  as  bad  as  it 
could  be,  and  if  the  law  will  give  them  to 
her  she  appears  morally  well  entitled  to 
the  damages  which  the  jury  have  awarded. 

Judgment  for  plaintiff . 


Solicitors — Radford  &  Franklin,  for  plaintiff; 
O.  E.  Carpenter,  for  defendant. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.  \ 
il  19.  f 


WABD  V.  8INTISLD. 


April 

Evidence —  Witness  — Proof  of  previous 
Conviction  admissible,  though  immaterial 
to  Issue— 17  %  18  Vict.  c.  125.  s.  25. 

A  party  to  a  cause  who  gives  evidence  in 
support  of  his  case  may  be  cross-examined 
as  to  whether  he  has  been  ever  convicted  of 
a  felony  or  misdemeanor,  and  if  he  denies 
or  refuses  to  answer  it,  the  opposite  party 
may  prove  such  conviction  under  section 
25  of  the  Oommon  Law  Procedure  Act, 
1854  (17  18  Vict.  c.  125),  although 
the  fact  of  such  conviction  be  altogether 
irrelevant  to  the  matter  in  issue  in  the 
cause. 

Action  to  recover  23Z.  13*.,  for  goods 
sold,  money  lent  and  work  and  labour 
done. 

The  defendant,  by  his  statement  of 
defence,  admitted  most  of  the  sums 
claimed,  but  pleaded  a  set-off  and  counter- 
claim for  goods  sold,  and  for  rent  of  a 
furnished  room,  rented  by  the  plaintiff  of 
the  defendant,  exceeding  in  the  aggre- 
gate the  amount  of  the  plaintiff's  claim. 
The  plaintiff,  in  his  reply  to  the  defen- 
dant's set-off  and  counter-claim,  stated 
that  he  had  paid  the  defendant  for  the 
goods  sold,  and  denied  that  he  was  in- 
debted to  the  defendant  for  rent,  alleging 
that  from  time  to  time  he  had  paid  rent 
as  it  accrued,  either  to  the  defendant  or 
his  wife. 

At  the  trial  before  Lopes,  J.,  last 
Easter  Sittings,  in  Middlesex,  the  de- 


fendant, who  gave  evidence  in  support 
of  his  counter-claim,  was  cross-examined 
as  to  whether  he  had  ever  been  convicted 
of  an  embezzlement,  and  on  his  denying 
that  he  had,  the  plaintiff  proposed  to 
prove  that  he  had  been  so  convicted,  and 
for  that  purpose  he  tendered  a  certificate 
of  such  conviction,  which,  with  proof  of 
the  identity  of  the  person,  is  made  suffi- 
cient evidence  of  the  same  by  section  25 
of  the  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict.  c.  125).  This  was 
objected  to  on  the  part  of  the  defendant, 
on  the  ground  that  it  was  not  relevant  to 
the  issue  in  question.  The  learned  Judge, 
however,  received  it,  and  in  the  result  the 
jury  found  for  the  plaintiff,  both  on  the 
claim  and  on  the  counter-claim. 

Cooper  Wyld  now  moved  for  a  new 
trial,  on  the  ground  that  such  evidence 
was  not  admissible,  and  had,  therefore, 
been  wrongly  received.  Before  the  Oom- 
mon Law  Procedure  Act,  1854,  if  a  wit- 
ness, when  questioned  as  to  some  previous 
offence,  denied  the  imputation,  his  denial 
was  conclusive,  and  could  not  be  contro- 
verted— Bay's  Common  Law  Procedure 
Acts,  4th  edit.  p.  268.  Now  the  25th  sec- 
tion of  that  Act  has  enacted  this:  "A 
witness  in  any  cause  may  be  questioned 
as  to  whether  he  has  been  convicted  of 
any  felony  or  misdemeanor,  and  upon 
being  so  questioned,  if  he  either  denies 
the  fact  or  refuses  to  answer,  it  shall  be 
lawful  for  the  opposite  party  to  prove 
such  conviction.'*  In  the  note  on  this 
section  in  Day's  Common  Law  Procedure 
Acts,  4th  edit.  p.  278,  it  is  said, "  This  sec 
tion  does  not  interfere  with  the  previous 
right  to  cross-examine  a  witness  as  to 
the  commission  of  offences,  either  for  the 
purpose  of  discrediting  him,  or  of  contra- 
dicting him,  if  the  question  is  so  con- 
nected with  the  point  in  issue  that  the 
witness  may  be  contradicted  by  the  evi- 
dence if  he  denies  the  facts.  Four  rake 
on  this  subject  may  be  considered  as 
established  in  practice."  The  note  then 
gives  these  rules,  and  amongst  them 
rule  3,  as  follows  :  "  Evidence  cannot  be 
adduced  to  contradict  the  witness  if  he 
deny  the  imputation,  unless  the  fact 
sought  to  be  established  be  material  to 
the  issue."   The  28  *  29  Vict.  p.  18.  s.  6, 
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embodies  and  is  in  substance  identical 
with  the  25th  section  of  the  Common 
Law  Procedure  Act,  1854. 

Geovb,  J.— I  am  of  opinion  that  there 
should  be  no  rule.  If  I  had  any  doubt  in 
the  matter,  the  point  is  one  which  is  so 
important  that  I  should  have  thought  it 
right  to  have  granted  a  rule,  in  order 
that  the  matter  might  be  argued.  Bnt  I 
cannot  get  over  the  express  words  of  the 
statute,  which,  to  my  mind,  leave  the 
case  free  from  any  donbt.  The  question 
whether  the  witness  had  been  convicted 
of  an  embezzlement  could  have  been  put 
to  him  before  the  Common  Law  Proce- 
dure Act,  1854;  but 'if  he  had  denied 
this  he  could  not  formerly  have  been 
contradicted  by  any  evidence  which  was 
immaterial  to  the  issue  in  the  cause. 
Then  section  25  of  that  Act  says,  "  A 
witness  in  any  cause  may  be  questioned 
as  to  whether  he  has  been  convicted  of  any 
felony  or  misdemeanor."  That  was  not 
new ;  he  might  before  the  Act  have  been 
so  questioned.  Then  it  goes  on  to  say, 
"  And  upon  being  so  questioned,  if  he 
either  denies  the  fact  or  refuses  to  an- 
swer, it  shall  be  lawful  for  the  oppo- 
site party  to  prove  such  conviction."  The 
section  might  end  there,  so  far  as  the 
present  case  is  concerned,  for  the  rest  of 
the  section  is  only  as  to  the  mode  of 
proving  the  conviction,  and  stopping 
there,  I  can  give  no  meaning  to  it,  unless 
it  be  read  as  enacting  that  if  the  witness 
denies  the  fact  of  oonviction  the  opposite 
party  may  prove  it,  whether  it  be  rele- 
vant or  not  to  the  matter  in  issue  in  the 
cause.  If  not  so  read,  the  enactment 
would  make  no  alteration  in  the  law,  ex- 
cept as  to  the  mode  of  proving  the  con- 
viction, which  occurs  only  in  the  latter 
part  of  the  section. 

I  think  the  rule  in  this  case  must  be 
refused. 

Lopes,  J. — I  am  of  the  same  opinion. 
The  words  of  the  statute  are,  I  think, 
very  clear,  and  if  they  have  not  the 
meaning  whioh  they  carry  on  their  face 
they  have  no  meaning  at  all.  I  had  some 
hesitation  at  the  trial  about  admitting 
the  evidence,  because  in  practice  I  have 
never  known  such  a  case  to  occur ;  for,  in 
the  first  place,  a  witness  if  he  has  been 
Vol.  49.  OP.  &  Exes. 
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convicted  usually  admits  the  fact;  and, 
secondly,  if  he  does  not,  the  counsel  who 
is  cross-examining  him  is  not  prepared 
with  the  evidenoe  necessary  to  prove  it. 
It  seems  to  me  that  the  construction  we 
are  now  patting  on  the  enactment  is  a 
reasonable  one,  for  if  a  witness  who  has 
been  convicted  denies  snch  a  matter, 
which  must  be  so  clearly  within  his  own 
knowledge,  as  well  as  obviously  untrue, 
the  jury  ought  to  know  it,  in  order  that 
they  may  understand  the  kind  of  witness 
they  have  before  them. 

Bade  refused. 

Solicito»-J.  Mason,  for  plaintiff;  W.  Wood,  for 
defendant. 


[IN  THE  EXCHEQUER  DIVISION.] 
1880  1 

May  25  }        fletcher  v.  Hudson. 

Local  Board — Member  acting  after  Dis- 
qualification— Action  for  Penalty — Plain- 
tiff—Public Health  Act,  1875  (38  $•  39 
Vict.  c.  55),  s.  253,  and  sched.  2,  rule  70. 

An  action  for  a  penalty  incurred  by 
acting  as  a  member  of  a  local  board 
under  the  Public  Health  Act,  1875,  after 
disqualification,  brought  under  schedule 
2,  rule  70  (which  provides  that  "  any  per- 
son who,  being  disabled  from  acting  by  any 
provision  of  this  Act,  acts  as  such  member, 
shall  be  liable  to  a  penalty  of  501.,  which 
may  be  recovered  by  any  person,  with  full 
costs  of  suit,  by  action  of  debt "),  was  stayed 
by  order  of  a  Judge,  on  the  ground  that  the 
plaintiff  was  a  person  having  no  special 
title  to  sue  within  section  253  (which  enacts 
that  "proceedings  for  the  recovery  of  any 
penalty  under  this  Act  shall  not,  except  as 
in  this  Act  is  expressly  provided,  be  taken 
by  any  person  other  than  a  party  aggrieved, 
or  the  local  authority,  xoUhout  the  consent  of 
the  Attorney-General") .-—Held,  that  al- 
though the  plaintiff  might  have  no  special 
title  to  sue  within  section  253,  he  neverthe- 
less could  sue,  and  that  the  order  was, 
therefore,  wrong. 

Motion  to  set  aside  an  order  made  by 
Bowen,  J.,  at  Chambers,  staying,  as  being 
contrary  to  the  Public  Health  Act,  1875, 
4  17 
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8.  253  (1),  the  proceedings  in  an  action 
brought  nnder  schedule  2,  rule  70,  of  that 
Act,  for  a  penalty  alleged  to  have  been 
incurred  by  the  defendant  by  acting  as  a 
member  of  the  Local  Board  of  the  District 
of  G  mum  ere,  in  the  county  of  Westmore- 
land, notwithstanding  his  being  disquali- 
fied nnder  schedule  2,  rule  64,  by 
concerned  in  a  contract  with  the 
The  plaintiff  was  not  otherwise  a  party 
aggrieved  than  as  being  rector  of  the 
parish  of  Grasmere  and  a  ratepayer,  and 
the  proceedings  were  taken  without  the 
consent  of  the  Attorney-  General. 

Cock,  for  the  plaintiff. — First,  it  is  im- 
material whether  the  plaintiff  is  "  a  party 
aggrieved  "  within  the  meaning  of  section 
253.  The  words  of  section  253,  "  Except 
as  in  this  Act  is  expressly  provided,"  are 
satisfied  by  the  words  of  schedule  2,  rule 
70,  providing  that  the  penalty  imposed  by 
that  rule  "  may  be  recovered  by  any  per- 
son." In  Rochefort  v.  Atherley  (2)  this 
point  was  not  taken.  Secondly,  the 
plaintiff  is  "  a  party  aggrieved."  [The 
arguments  on  this  head  are  omitted,  as 
the  Court  pronounced  no  opinion  upon 
it.] 

Orompton,  for  the  defendant. — Schedule 
2,  rule  70,  does  not  take  the  case  out  of 
section  253. 

Cock  was  not  heard  in  reply. 

(1)  The  Public  Health  Act,  1875  (38  &  39  Vict, 
c  65),  enacts : — 

Section  253 :  "  Proceedings  for  the  recovery  of 
any  penalty  under  this  Act  shall  not,  except  as  in 
this  Act  is  expressly  provided,  be  had  or  taken  by 
any  person  other  than  by  a  party  aggrieved  or  by 
the  local  authority  of  the  district  in  which  the 
offence  is  committed,  without  the  consent  in  writ- 
ing of  the  Attorney-General.  .  .  .  ." 

Section  317 :  "  The  schedules  to  this  Act  shall 
be  read  and  have  effect  as  part  of  this  Act.  .  .  ." 

Schedule  2,  rule  64 :  "  Any  member  who  .... 
accepts  or  holds  any  office  or  place  of  profit  under 
the  local  board  of  which  he  is  a  member,  or  in  any 
manner  is  concerned  in  any  bargain  or  contract 
entered  into  by  such  board,  .  .  .  shall,  except  in 
the  cases  next  hereinafter  provided,  cease  to  be, 
such  member.  .  .  ." 

Schedule  2,  rule  70 :  "  Any  person  who,  not 
being  duly  qualified  to  act  as  member  of  the  local 

board  or  being  disabled  from  acting  by 

any  provision  of  this  Act,  acts  as  such  member, 
shall  be  liable  to  a  penalty  of  50/.,  which  may  be 
recovered  by  any  person,  with  full  costs  of  suit,  by 
action  of  debt.  .  .  ." 

(2)  Law  Rep.  1  Ex  D.  611. 


Huddlbbton,  B. — I  am  of  opinion  that 
this  appeal  must  be  allowed,  and  the  order 
of  Mr.  Justice  Bo  wen  set  aside.  Section 
253  says,  "  Except  as  in  this  Act  is  ex- 
pressly provided.  Schedule  2,  rule  70, 
which  by  virtue  of  section  817  is  part  of 
the  Act,  provides  that  the  penalty  im- 
posed by  that  rule  "  may  be  recovered  by 
any  person,  with  full  costs  of  suit,  by  ac- 
tion of  debt."  I  think  that  that  is  an 
express  provision  within  the  meaning  of 
the  words  in  section  253,  "  Except  as  in 
this  Act  is  expressly  provided,"  and  con- 
sequently that  whether  the  plaintiff  is  or 
is  not  "  a  party  aggrieved,"  he  is  entitled 
to  sue. 

Stephen,  J.,  concurred. 

Order  set  aside. 


Solicitors— Iliffe,  Russell,  Hiffe  &  Cardale,  agents 
for  Laycock  &  Co.,  Huddersfleld,  for  plaintiff; 
J.  &  E.  Scott,  agents  for  G.  Oatey,  Ambleside, 
for  defendant. 


ELPHICK  V.  BARNES. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1880. 
March 

Sale— Conditional  Sale— Sale  of  Horn 
on  Trial— Death  of  Horse  before  Trial. 

The  plaintiff  sold  a  horse  to  the  defen- 
dant upon  a  condition  that  the  horse  should 
he  tried  by  the  defendant  for  eight  days  and 
returned  by  him  at  the  end  of  that  time  if 
he  did  not  think  it  suitable  for  his  purposes. 
The  horse  died  within  such  eight  days  with- 
out fault  of  either  party : — Held  by  Dkh- 
u  an,  J.,  that  there  was  no  absolute  sale  at 
the  time  of  the  horse's  death,  and,  there- 
fore, that  the  plaintiff  could  not  recover  the 
price. 

Action  for  the  price  of  a  horse  and  a 
oow  which  the  plaintiff  had  sold  to  the 
defendant.  The  amonnt  of  the  purchase- 
money  for  the  cow  was  paid  into  Court, 
and  the  question  was  only  as  to  the  de- 
fendant's liability  for  the  price  of  the 
horse. 

The  action  was  tried  before  Denman, 
J.,  at  the  last  Spring  Assizes  at  Lewes, 
when  the  jury  found  in  effect  that  the 
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sale  of  the  horse  was  not  a  sale  oat  and 
oat,  bat  only  conditional  on  the  defendant 
finding  the  horse  on  a  trial  for  eight 
days  suitable  for  his  purposes.  The 
horse  died  within  such  eight  days 
without  fault  of  either  party,  and  the 
question  was  whether,  under  those  cir- 
cumstances, the  plaintiff  could  maintain 
his  action  for  the  price  of  the  horse. 
This  was  argued  before  Denman,  J.,  on 
further  consideration  by 

Grantham  and  Houghton,  for  the  plain- 
tiff, and 

Bay  and  Gore,  for  the  defendant. 

Our.  adv.  wit. 

The  following  judgment  was  (on  March 
13)  delivered  by 

Dbnman,  J. — The  plaintiff  in  this  case 
sued  tile  defendant  for  65Z.,  the  price  of  a 
horse  and  cow  sold  and  delivered.  The 
defendant  admitted  that  he  agreed  to 
purchase  a  horse  and  a  cow,  but  alleged 
that  they  were  not  sold  or  purchased 
together  at  652.,  but  under  two  separate 
and  distinct  contracts.    There  was  con- 
flicting evidence  as  to  this  part  of  the 
defence ;  but  upon  the  argument  before 
me  (there  having  been  no  finding  of  the 
jury  upon  this  point)  it  was  agreed  that 
I  should  decide  the  question ;  and  I  found 
for  the  defendant  that  there  were  two 
separate  and  distinct  contracts,  the  horse 
being  sold  for  forty,  and  the  cow  for 
twenty-five,  pounds.    The  latter  amount 
was  paid  into  Court,  and  no  question 
remains  for  decision,  except  that  aris- 
ing* upon  the  defendant's  answer  to  the 
plaintiff's  demand,  bo  far  as  the  price  of 
the  horse  was  concerned.    This  answer, 
as  set  out  in  the  statement  of  defence, 
was  as  follows :  "  The  price  of  the  said 
horse  was  40Z.,  and  the  plaintiff  war- 
ranted it  sound  and  well,  and  it  was  sold 
to  the  defendant  on  the  terms  that,  if  it 
did  not  answer  the  said  warranty  or  suit 
the  defendant,  the  defendant  should  be 
at  liberty  to  reject  the  same.    The  said 
'  horse  was  neither  sound  nor  well  at  the 
time  of  the  sale  to  the  defendant,  but 
suffering  from  an  internal  inflammation, 
and  in  consequence  of  such  unsoundness 
and  illness  it  died  before  a  reasonable 


time  in  which  to  return  the  same  had 
elapsed.  The  defendant,  on  discovery  of 
the  unsoundness,  repudiated  the  contract 
and  gave  notice  thereof  to  the  plaintiff." 
The  jury  found  that  there  was  no  war- 
ranty of  soundness  and  that  the  horse 
was,  in  fact,  sound  at  the  time  when  the 
bargain  was  made.  But  the  defendant's 
counsel  at  the  trial  relied,  not  only  on 
the  warranty,  but  upon  evidence  that  the 
plaintiff,  at  the  time  of  the  bargain  being 
made,  had  agreed  that  the  defendant 
might  take  away  the  horse  and  work 
him}  and  if  he  did  not  suit  the  defendant 
by  working  in  every  kind  of  vehiole 
for  which  the  defendant  required  him, 
the  defendant  might  return  him  within 
eight  days,  and  that,  if  the  horse  was 
satisfactory,  the  defendant  should  pay  for 
him  at  that  time,  namely,  at  the  end  of 
the  eight  days.  The  bargain  having  taken 

Elaoe  on  Thursday,  the  31st  of  July,  the 
orse  died  on  Sunday,  the  3rd  of  August, 
in  the  defendant's  stable,  to  whioh  it  had 
been  removed  on  the  31st  of  July. 
Under  these  circumstances  the  defen- 
dant's counsel  contended  that  the  defen- 
dant was  not  liable,  because  the  bargain 
was  a  conditional  one,  and  the  sale  not 
having  become  absolute  before  the  death 
of  the  horse,  an  action  for  goods  sold  and 
delivered  would  not  lie.    It  was  objected 
for  the  plaintiff  that  no  such  case  ought 
to  be  left  to  the  jury,  because  it  was  not 
raised  by  the  statement  of  defence.  But 
I  was  of  opinion  that  this  defence  was 
one  included  in  the  statement  of  defence ; 
that  .the  pleadings  might  properly  be 
amended,  if  necessary,  but  that  it  was  not 
necessary  to  amend  them,  and  that  no 
injustice  would  be  done  by  leaving  the 
question  to  the  jury.    I,  therefore,  left 
it  to  the  jury,  as  follows :  "  Was  the 
bargain  on  the  31st  of  July  one  for  a 
sale  out  and  out,  or  only  for  a  sale  con- 
ditional on  the  defendant  finding  the 
horse  all  right  at  the  end  of  the  eight 
days  ?  "    The  jury  found  in  answer  to  that 
question,  "that  the  bargain  was  con- 
ditional on  the  horse  being  right,  and 
with  a  trial  for  eight  days."  Being 
doubtful  what  the  jury  meant  by  "  right, 
I  asked  them  the  question,  to  which  they 
replied,  "  Suitable  for  the  defendant  s 
purposes,  not  contemplating  the  case  of 
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death."  They  afterwards  added,  in  an. 
■wrer  to  a  further  question,  "  But  for  the 
complaint  which  came  on  after  the  bar- 
gain, we  see  no  reason  to  suppose  that 
the  horse  would  not  have  been  suitable 
for  the  defendant's  purposes ;  by  Mai  we 
mean  a  trial  as  regards  suitability,  not  as 
regards  health."  Taking  all  these  find, 
ings  together,  I  think  they  amount  to  a 
finding  that  the  plaintiff  sold  the  horse  to 
the  defendant  upon  a  condition  that  the 
horse  should  be  taken  away  by  the  de- 
fendant and  tried  by  him  for  eight  days 
and  returned  at  the  end  of  the  eight  days 
if  the  defendant  did  not  think  it  suitable 
for  his  purposes.  The  horse  having  died 
without  fault  of  either  party,  the  question 
is  whether  the  plaintiff  can  maintain  his 
action  for  goods  sold  and  delivered.  I 
am  of  opinion  that  he  cannot. 

The  case  of  EUis  v.  Mortimer  (1), 
shows  that  the  defendant  had  the  whole 
time  allowed  for  the  trial,  in  which  to 
decide  whether  to  return  the  horse  or  not. 
I  think  it  clear  that  no  action  for  goods 
sold  and  delivered  would  have  lain  at  any 
time  before  the  eight  days  had  expired  in 
case  the  horse  had  lived.  But  before  the 
eight  days  had  expired  the  horse  died. 
If  the  defendant  were  to  be  fixed  with 
the  price  of  the  hone  he  would  be  com- 
pelled to  pay  for  something  different 
from  what  he  had  bargained  for,  namely, 
a  horse  of  which  he  should  have  had 
eight  days'  trial.  The  finding  that  the 
horse  might,  or  probably  would,  have 
suited  the  defendant's  purposes  does  not 
appear  to  me  to  be  sufficient  reason  for 
fixing  the  defendant  as  the  absolute  owner 
of  the  horse.  The  option  was  his  at  the 
moment  of  the  horse's  death,  and  down 
to  a  later  period,  if  the  horse  had  lived. 
The  case  of  Bmgg  v.  Mmett  (2),  which 
was  relied  upon  for  the  plaintiff,  does  not 
appear  to  me  to  apply,  because  that  was 
not  a  case  in  which  the  buyer  of  the 
goods  which  were  destroyed  had  any  op- 
tion as  to  whether  he  should  become  the 
purchaser  or  not,  but  at  the  time  of  the 
destruction  of  the  goods,  he  had,  by 
virtue  of  the  bargain,  and  of  what  had 
passed,  become  the  absolute  owner  of  the 

(1)  1  N.  R.  267. 

(2)  11  East,  210. 


goods,  in  respect  of  which  he  was  liable. 
Nor,  in  my  opinion,  does  the  dictum  of 
Mr.  Justice  Coleridge  in  Mom  v.  cW< 
(3),  which  was  relied  upon  for  the  plain- 
tiff, help  the  plaintiffs  contention  in  this 
case.  That  was  a  case  in  which  the  de- 
fendant having  taken  delivery  of  goods 
"on  sale  or  return,"  and  having  kept 
the  goods,  it  was  held  that  the  sale  was 
completed  if  the  goods  had  not  been 
returned  within  a  reasonable  time,  and 
that  the  common  count  for  goods  sold 
and  delivered  would  suffice.  Mr.  Jus- 
tice Coleridge  in  that  case  says,  "The 
goods  in  question  passed  on  condition 
that  unless  returned — that  is,  at  the  op- 
tion of  the  buyer1 — within  a  reasonable 
time,  they  were  to  be  taken  as  sold  to 
him.  That  condition  was  at  an  end  after 
the  lapse  of  a  reasonable  time  without  a 
return  of  the  goods ;  and  the  sale  was 
then  complete."  He  does  not  say  that  it 
was  complete  before  that  time.  He  does 
go  on  to  say,  "  The  same  consequence 
would  follow  where  goods  are  destroyed 
or  injured,  so  that  a  return  within  the 
meaning  of  the  contract  becomes  impos- 
sible." This  was  relied  upon  as  referring 
to  an  accidental  destruction  such  as  by 
death  or  fire.  I  think  it  clear  that  tins 
was  not  the  meaning,  but  that  the  learned 
Judge  referred  to  destruction  of,  or 
injury  to,  the  goods  being  the  act  of  the 
defendant,  in  which  case,  of  course,  the 
defendant  would  have  been  liable  as  much 
as  if  he  had  kept  them  an  unreasonable 
time.  The  case  of  Head  v.  TattersaU  (4) 
is  nearer  to  the  present  case.  That  was 
an  action  for  money  received,  to  recover 
back  the  price  of  a  horse  which  had  been 
sold  at  Tattersall's  with  a  warranty  and 
a  condition  that  the  plaintiff  was  to  he 
at  liberty  to  return  the  horse  if  it  did 
not  answer  the  description,  up  to  the 
following  Wednesday.  The  horse  was 
injured  on  its  way  home  and  depreciated 
in  value,  but  without  any  fault  of  the 

E lain  tiffs  servant  who  was  taking  it 
ome.  The  horse,  being  found  not  to 
correspond  with  the  warranty,  was  re- 
turned within  the  time ;  and  it  was  held 

(3)  16  Q~B.  Rep.  495  ;  20  Law  J.  Bap.  Q3. 
167. 

(4)  41  Law  J.  Rap.  Kxeh.  4;  Law  Rep.  7 
Bush.  7. 
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that  the  plaintiff  had  a  right  to  return 
it  and  recover  back  the  price,  notwith- 
standing that  he  was  unable  to  return  it 
in  the  same  condition.  It  was  attempted 
to  distinguish  that  case  from  the  present, 
on  the  ground  that  there  was  a  right  to 
return  the  horse  on  a  specific  ground,  on 
which  it  was,  in  fact,  returned. 

But  I  can  see  no  difference  in  principle 
between  such  a  case  and  the  case  in  which 
the  purchaser  has  an  option  to  return  the 
horse  on  any  ground  still  remaining  to 
him  at  the  time  when  the  event  occurs 
which  renders  it  impossible  for  him  to 
exercise  that  option  and  so  to  have  the 
whole  benefit  of  his  bargain.  In  such  a 
case,  I  think  the  sale  to  him  cannot  be 
considered  to  be  absolute  at  the  time  of 
the  accident  occurring.  The  maxim  of 
res  perit  domino  applies,  I  think,  in  such  a 
case  much  more  reasonably  as  against 
the  unpaid  contingent  vendor,  than  as 
against  the  possible  vendee  still  having 
an  option  to  return  at  the  end  of  a  period 
not  yet  expired.  I  think  the  law  relating 
to  such  a  case  is  accurately  stated  by  Mr. 
Benjamin  in  page  483  of  the  2nd  edition 
of  his  work  on  Sale*,  where  he  lays  it  down 
as  follows,  speaking  of  "  sales  on  trial " 
or  "  sales  on  approval,"  in  which  case  he 
says,  "  There  is  no  sale  until  the  approval 
is  given  either  expressly  or  by  implica- 
tion resulting  from  keeping  the  goods 
beyond  the  time  allowed  for  trial." 
Here,  I  think,  there  was  no  sale  at  the 
time  of  the  horse's  death,  which  happened 
without  the  fault  of  either  party,  and, 
therefore,  that  the  action  for  goods  sold 
and  delivered  must  fail ;  and  I  give  judg- 
ment for  the  defendant,  except  so  far  as 
relates  to  the  costs  of  and  occasioned  by 
the  allegations  of  warranty  and  unsound- 
ness, which  costs  I  order  to  be  paid  by 
the  defendant,  such  costs  to  be  set  off 
against  the  defendant's  costs  on  taxation. 

Judgment  for  defendant. 


Solicitors— Venn  &  Woodcock,  agents  for  T.  A. 
Goodman,  Brighton,  for  plaintiff ;  Palmer,  Boll 
&  Fry,  agent*  for  Lamb  &  Evett,  Brighton,  for 
defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.       1  8TBVBN80N,  JAQUBS  AMD  00.  V. 

May  7,  25.  /  m'lbak. 

Contract  of  Sale — Revocation  of  Offer — 
Notice  of  Revocation. 

Negotiations  having  been  going  on  for 
sale  by  the  defendant  to  the  plaintiffs  qf  a 
quantity  of  iron,  the  defendant  wrote  say- 
ing that  he  "would  sell  now  for  40s.  net 
cash,  open  trill  Monday."  On  the  Monday 
morning  the  plaintiff s  telegraphed  enquiring 
whether  the  defendant  would  accept  40s.  for 
delivery  over  two  months.  The  defendant 
did  not  reply,  and  about  midday  the  plain- 
tiffs succeeded  in  selling  on  the  defendant's 
original  terms,  and  telegraphed  that  they 
had  done  so.  The  defendant  had  himself 
in  the  course  of  the  morning  sold  the  iron  to 
other  persons,  but  his  telegram  announcing 
this  reached  the  plaintiffs  after  the  latter 
had  dispatched  their  telegram  to  defendant. 
On  action  brought  for  non-delivery  of  the 
iron  to  the  plaintiffs, — Held,  by  Lush,  J., 
on  further  consideration,  that  the  defendants 
offer  being  a  contiiming  one  throughout 
Monday,  the  plaintiffs  were  authorised  by 
it  to  sell  at  any  time  during  the  day  until 
notice  of  its  revocation  reached  them.  The 
revocation  having  no  effect  until  it  was 
communicated,  the  plaintiffs  were  here  en- 
titled to  require  delivery  of  the  iron. 

Cooke  v.  Oxley  (3  Term  Rep.  653)  dis- 
cussed. 

Byrne  &  Co.  v.  Leon  van  Tienhoven  & 
Co.  (49  Law  J.  Rep.  CP.  316)  followed. 

This  was  an  action  tried  at  Leeds,  when 
a  verdict  was  taken  for  the  plaintiffs  sub- 
ject to  the  determination  of  the  questions 
of  law  argued  before  the  learned  Judge 
at  Westminster  on  the  7th  of  May,  by 

Waddy  and  Hugh  Shield,  for  the  plain- 
tiffs, and 

Gave  and  Wormald,  for  the  defendant. 

The  facts  appear  fully  in  the  judgment 
which  was  delivered,  after  time  taken  to 
consider,  by 

Lush,  J.  (on  May  25)  —  This  is  an 
action  for  non-delivery  of  a  quantity  of 
iron  which  it  was  alleged  the  defendant 
contracted  to  sell  to  the  plaintiffs  at  40*. 
per  ton  net  cash.   The  trial  took  place 
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before  me  at  the  last  assizes  at  Leeds, 
when  a  verdict  was  given  for  the  plain- 
tiffs for  1,9002.,  subject  to  further  con- 
sideration on  the  question  whether,  under 
the  circumstances,  the  correspondence  be- 
tween the  parties  amounted  to  a  contract, 
and  subject  also,  if  the  verdict  should 
stand,  to  a  reference,  if  required  by  the 
defendant,  to  ascertain  the  amount  of 
damages.  The  question  of  law  was  argued 
before  me  on  the  7th  of  May  instant. 
The  plaintiffs  are  makers  of  iron  and  iron 
merchants  at  Middlesboro.  The  defen- 
dant being  possessed  of  warrants  for  iron 
whioh  he  had  originally  bought  of  the 
plaintiffs,  wrote  on  the  24th  of  September 
to  the  plaintiffs  from  London,  where  he 
carries  on  his  business,  "  I  see  that  No.  3 
has  been  sold  for  immediate  delivery  at 
39».,  which  means  a  higher  price  for  war- 
rants. Could  you  get  me  an  offer  for  the 
whole  or  part  of  my  warrants  ?  I  have 
3,800  tons,  and  the  brands  you  know." 

On  the  26th  one  of  the  plaintiffs  wrote 
from  Liverpool,  "Yonr  letter  has  followed 
me  here.  The  pig-iron  trade  is  at  present 
very  excited,  and  it  is  difficult  to  decide 
whether  prices  will  be  maintained  or  fall 
as  suddenly  as  they  have  advanced.  Sales 
are  being  made  freely,  for  forward  deli- 
very chiefly,  but  not  in  warrants.  It 
may,  however,  be  found  advisable  to  sell 
the  warrants  as  maker's  iron.  I  would 
recommend  you  to  fix  your  price,  and  if 

Cwill  write  me  your  limit  to  Middles- 
I  shall  probably  be  able  to  write  you 
something  definite  on  Monday."  This 
letter  was  crossed  by  a  letter  written  on 
the  same  day  by  the  clerk  of  one  Fossick, 
the  defendant's  broker  in  London,  and 
which  was  in  these  terms  : — 

"  Referring  to  R.  A.  M' Lean's  letter  to 
you  re  warrants,  I  have  seen  him  again 
to-day  and  he  considers  39s.  too  low  for 
same.  At  40s.  he  says  he  would  consider 
an  offer.  However,  I  shall  be  obliged  by 
your  kindly  writing  me,  if  possible,  your 
best  offer  for  all  or  part  of  the  warrants 
he  has  to  dispose  of. ' 

On  the  27th  (Saturday)  the  plaintiffs 
sent  to  Fossick  the  following  telegram : 
"  Cannot  make  an  offer  to-day,  warrants 
rather  easier.  Several  sellers  think  might 
get  39s.  6(2.  If  you  could  wire  firm  offer, 
subject  reply  Tuesday  noon." 


In  answer  to  this  Fossick  wrote  on  the 
same  day,  "  Your  telegram  duly  to  hand 
re  warrants.  I  have  seen  Mr.  M'Lean, 
but  he  is  not  inclined  to  make  a  firm 
offer.  I  do  not  think  he  is  likely  to  sell 
at  39s.  6(2.,  but  will  probably  prefer  to 
wait.  Please  let  me  know  immediately 
you  get  any  likely  offer." 

On  the  same  day  the  defendant,  who 
had  then  received  the  Liverpool  letter  of 
the  26th,  wrote  himself  to  [the  plaintiffs 
as  follows : — 

"  Mr.  Fossick 's  clerk  shewed  me  a  tele- 
gram from  him  yesterday  mentioning  39i. 
for  No.  3  as  present  price,  40*.  for  for. 
ward  delivery.  I  instructed  the  clerk  to 
wire  you  that  I  would  now  sell  for  40c 
nett  cash,  open  till  Monday." 

No  such  telegram  was  sent  by  Fossiok's 
clerk. 

The  plaintiffs  were  thus  on  the  28th 
(Sunday)  in  possession  of  both  letters, 
the  one  from  Fossick  stating  that  the  de- 
fendant was  not  inclined  to  make  a  firm 
offer,  and  the  other  from  the  defendant 
himself  to  the  effect  that  he  would  sell  for 
40*.  nett  cash,  and  would  hold  it  open  all 
Monday.  This,  it  was  admitted,  must  have 
been  the  meaning  of  "  open  till  Monday." 

On  the  Monday  morning  at  9.42  the 
plaintiffs  telegraphed  to  the  defendant, 
"  Please  wire  whether  you  would  accept 
forty  for  delivery  over  two  months,  or  if 
not,  longest  limit  you  would  give." 

This  telegram  was  received  at  the  offioe 
at  Moorgate  at  10.1  A.M.,  and  was  deli- 
vered at  the  defendant's  offioe  in  the  Old 
Jewry  shortly  afterwards.  No  answer  to 
this  telegram  was  sent  by  the  defendant, 
but  after  its  receipt  he  sold  the  warrants 
through  Fossick  for  40s.  nett  cash,  and  at 
1.25  sent  off  a  telegram  to  the  plaintiffs, 
"  Have  sold  all  my  warrants  here  for  forty 
nett  to-day."  This  telegram  reached 
Middlesboro  at  1.46,  and  was  delivered  in 
due  course. 

Before  its  arrival  at  Middlesboro,  how- 
ever, and  at  1.34  the  plaintiffs  telegraphed 
to  defendant,  "  Have  secured  your  price 
for  payment  next  Monday,  write  you  fully 
by  post." 

By  the  usage  of  the  iron  market  at 
Middlesboro,  contracts  made  on  a  Monday 
for  cash  are  payable  on  the  following 
Monday. 
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At  2.6  on  the  same  day,  after  receipt  of 
the  defendant's  telegram  announcing  the 
sale  through  Fossick,  the  plaintiffs  tele- 
graphed, "  Have  your  telegram  following 
our  advice  to  you  of  sale  per  your  in- 
structions which  we  cannot  revoke,  but 
rely  upon  you  carrying  out." 

The  defendant  replied, "  Your  two  tele- 
grams received;  but  your  sale  was  too 
late — your  sale  was  not  per  my  instruc- 
tions.' And  to  this  the  plaintiffs  rejoined, 
"  Have  sold  your  warrants  on  terms  stated 
in  your  letter  of  twenty-seventh." 

The  iron  was  sold  by  plaintiffs  to  one 
Walker  for  41s.  6(2.,  and  the  contract  note 
was  signed  before  one  o'clock  on  Monday. 

The  price  of  iron  rapidly  rose,  and  the 
plaintiffs  had  to  buy  in  fulfilment  of  their 
contract  at  a  considerable  advance  on  40a. 

The  only  question  of  fact  raised  at  the 
trial  was,  whether  the  relation  between 
the  parties  was  that  of  principal  and 
agent  or  that  of  buyer  and  seller.  The 
jury  found  it  was  that  of  buyer  and  seller, 
and  no  objection  has  been  taken  to  this 
finding. 

Two  objections  were  relied  on  by  the 
defendant :  first,  it  was  contended  that 
the  telegram  sent  by  the  plaintiffs  on  the 
Monday  was  a  rejection  of  the  defendant's 
offer,  and  a  new  proposal  on  the  plaintiff's 
part,  and  that  the  defendant  had  there- 
fore a  right  to  regard  it  as  putting  an 
end  to  the  original  negotiation. 

Looking  at  the  form  of  the  telegram, 
the  time  when  it  was  sent  and  the  state 
of  the  iron  market,  I  cannot  think  this  is 
its  fair  meaning.  The  plaintiff  Steven- 
son said  he  meant  it  only  as  an  enquiry, 
expecting  an  answer  for  his  guidance, 
and  this  I  think  is  the  sense  in  which 
the  defendant  ought  to  have  regarded  it. 
It  is  apparent  throughout  the  corre- 
spondence that  the  plaintiffs  did  not  con- 
template buying  the  iron  on  speculation, 
but  that  their  acceptance  of  the  defen- 
dant's offer  depended  on  their  finding 
some  one  to  take  the  warrants  off  their 
hands.  All  parties  knew  that  the  market 
was  in  an  unsettled  state,  and  that  no 
one  could  predict,  at  the  early  hour  when 
the  telegram  was  sent,  how  the  prices 
would  range  during  the  day.  It  was 
reasonable  that  under  these  circumstances 
they  should  desire  to  know  before  busi- 
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ness  began  whether  they  were  to  be  at 
liberty  in  case  of  need  to  make  any  and 
what  concession  as  to  the  time  or  times  of 
delivery  which  would  be  the  time  or  times 
of  payment,  or  whether  the  defendant 
was  determined  to  adhere  to  the  terms  of 
his  letter ;  and  it  was  highly  unreasonable 
that  the  plaintiffs  should  have  intended 
to  close  the  negotiation  while  it  was  un- 
certain whether  they  could  find  a  buyer 
or  not,  having  the  whole  of  the  business 
hours  of  the  day  to  look  for  one. 

Then  again  the  form  of  the  telegram 
is  one  of  enquiry.  It  is  not,  "  I  offer 
forty  for  deb  very  over  two  months," 
which  would  have  likened  the  case  to 
Hyde  v.  Wrench  (1),  where  one  party 
offered  his  estate  for  1,0002.  and  the 
other  answered  by  offering  9502.  Lord 
Langdale,  in  that  case,  held  that  after 
the  9502.  had  been  refused,  the  party 
offering  it  could  not  by  then  agree- 
ing to  the  original  proposal  claim  the 
estate,  for  the  negotiation  was  at  an 
end  by  the  refusal  of  his  counterpro- 
posal. The  words  are,  "  Please  wire 
whether  you  would  accept  forty  for  de- 
livery over  two  months,  or  if  not»  the 
longest  limit  you  would  give."  There 
is  nothing  specific  by  way  of  offer  or  re- 
jection but  a  mere  enquiry  which  should 
have  been  answered  and  not  treated  as  a 
rejection  of  the  offer;  this  ground  of 
objection,  therefore,  fails. 

The  remaining  objection  is  one  founded 
on  a  well-known  passage  in  Pothier 
which  has  been  supposed  to  have  been 
sanctioned  by  the  Court  of  Queen's  Bench 
in  Cooke  v.  Oxley  (2),  that  in  order  to 
constitute  a  contract  there  must  be  the 
assent  or  concurrence  of  the  two  minds 
at  the  moment  when  the  offer  is  accepted, 
and  that  if  when  an  offer  is  made  and 
time  is  given  for  the  other  party  to 
determine  whether  he  will  accept  it  or 
reject  it,  the  proposer  changes  his  mind 
before  the  time  arrives,  although  no  notice 
of  the  withdrawal  has  been  given  to  the 
other  party,  the  option  of  accepting  it  is 
gone.  The  case  of  Cooke  v.  Otdey  (2) 
does  not  appear  to  me  to  warrant  the 
inference  which  has  been  drawn  from  it, 

(1)  8  Bear.  834. 

(2)  8  Term  Rep.  668. 
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or  the  supposition  that  the  Judges  ever 
intended  to  lay  down  such  a  doctrine. 

The  declaration  stated  a  proposal  by 
the  defendant  to  sell  to  the  plaintiffs 
266  hogsheads  of  sugar  at  a  specific 
price,  that  the  plaintiffs  desired  time  to 
agree  to  or  dissent  from  the  proposal  till 
four  in  the  afternoon,  and  that  defendant 
agreed  to  give  the  time,  and  promised  to 
sell  and  deliver  if  the  plaintiff  would 
agree  to  purchase  and  give  notice  thereof 
before  four  o'clock.  The  Court  arrested 
the  judgment  on  the  ground  that  there 
was  no  consideration  for  the  defendant's 
agreement  to  wait  till  four  o'clock,  and 
that  the  alleged  promise  to  wait  was 
nudum  pactum. 

All  that  the  judgment  affirms  is  that  a 
party  who  gives  tune  to  another  to  ac- 
cept or  reject,  a  proposal  is  not  bound  to 
wait  till  the  time  expires.  And  this  is 
perfectly  consistent  with  legal  principles 
and  with  subsequent  authorities  which 
have  been  supposed  to  conflict  with  Cooke 
v.  Oxley  (2).  It  is  clear  that  a  uni- 
lateral promise  is  not  binding,  and  that 
if  the  person  who  makes  an  offer  revokes 
it  before  it  has  been  accepted,  which  he 
is  at  liberty  to  do,  the  negotiation  is  at 
an  end.  See  Bouiledge  v.  Grant  (3). 
But  in  the  absence  of  an  intermediate 
revocation  a  party  who  makes  a  proposal 
by  letter  to  another  is  considered  as  re- 
peating the  offer  every  instant  of  time 
till  the  letter  has  reached  its  destination 
and  the  correspondent  has  had  a  reason- 
able time  to  answer  it — Adams  v.  Lmd- 
seU  (4).  "  Common  sense  tells  us,"  said 
Lord  Cottenham,  in  Dunlop  v.  Higgins  (5) 
"  that  transactions  cannot  go  on  without 
such  a  rule."  It  cannot  make  any  dif- 
ference whether  the  negotiation  is  car- 
ried on  by  post,  or  by  telegraph,  or  by 
oral  message.  If  the  offer  is  not  re- 
tracted it  is  in  force  as  a  continuing  offer 
till  the  time  for  accepting  or  rejecting  it 
has  arrived.  But  if  it  is  retracted  there 
is  an  end  of  the  proposal.  Cooke  v.  Oxley 
(2),  if  decided  the  other  way,  would  have 
negatived  the  right  of  the  proposing 
party  to  revoke  his  offer. 


Taking  this  to  be  the  effect  of  the 
decision  in  Cooke  v.  Oxley  (2),  the  doc- 
trine of  Pothier  before  adverted  to,  which 
is  undoubtedly  contrary  to  the  spirit  of 
English  law,  has  never  been  affirmed  in 
any  Courts.  Singularly  enough,  the 
very  reasonable  proposition  that  a  revo- 
cation is  nothing  till  it  has  been  commu- 
nicated to  the  other  party  has  not,  anal 
recently,  been  laid  down,  no  case  having 
apparently  arisen  to  call  for  a  decision 
upon  the  point.  In  America  it  was  de- 
cided some  years  ago  that  an  offer  can- 
not be  withdrawn  unless  the  withdrawal 
reaches  the  party  to  whom  it  is  addressed 
before  his  letter  of  reply  announcing  the 
acceptance  has  been  transmitted— Twtkt 
v.  The  Merchants  Fire  Insurance  Com- 
pany (6),  and  in  Byrne  §f  Co.  v.  Leon  Van 
Tienhoven  Co.  (7)  my  brother  Inndley 
in  an  elaborate  judgment  adopted  this 
view  and  held  that  an  unoommunicated 
revocation  is  for  all  practical  purposes 
and  in  point  of  law  no  revocation  at  all. 

It  follows  that  as  no  notice  of  with- 
drawal of  his  offer  to  sell  at  40*.  nett 
cash  was  given  by  the  defendant  before 
the  plaintiffs  sold  to  Walker,  they  had  a 
right  to  regard  it  as  a  continuing  offer, 
and  their  acceptance  of  it  made  the  con- 
tract which  was  initiated  by  the  proposal 
complete  and  binding  on  both  parties. 

My  judgment  must,  therefore,  be  for 
the  plaintiffs  for  1,900?.,  but  this  amount 
is  liable  to  be  reduced  by  an  arbitrator 
to  be  agreed  on  by  the  parties,  or,  if  they 
cannot  agree  within  a  week,  to  be  nomi- 
nated by  me.  If  no  arbitrator  is  ap- 
pointed or  if  the  amount  be  not  reduced 
the  judgment  will  stand  for  1,900*.  The 
cost  of  the  arbitration  to  be  in  the  ar- 
bitrator's discretion. 

Judgment  for  plaintiffs. 


Solicitor*— Ullithorne,  Carrey  &  VillieM,  agent* 
for  Dodds  &  Co.,  Stockton-on-Tees,  for  olam- 
tiife ;  Harries,  Wilkinson  &  Baikea,  for  defen- 
dant. 


(8)  4  Bug.  663. 
(4)  1  B.  &  Aid.  681. 
(6)  1  H.L.  Cas.  381. 


(6)  9  How.  Snp.  Court  Bep.  VA  890. 

(7)  19  Law  J.  Bep.  316. 
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[IN  THE  COURT  OF  APPEAL] 
1880.  I 
June  10.  /  ward  v.  fillet 

Practice — Reference — Matters  of  Account 
— Jurisdiction  to  refer  Issues  compulsorily 
—Judicature  Act,  1873  (36  8f  37  Vict.  c. 
66)  s.  57.  Order  XXXVI.  rule  5. 

Where  there  is  a  question  of  account 
which  can  be  refeired  compulsorily  under 
section  57  of  the  Judicature  Act,  1873,  the 
Court  has  power  to  order  all  the  other 
issues  in  the  action  to  be  also  referred. 

Mule  5  of  Order  XXXVI.  does  not  apply 
to  cases  within  section  57  of  the  Judicature 
Act,  1873  ;  so  that  a  summons  to  refer  the 
issues  in  an  action  compulsorily  under  that 
section,  need  not  be  taken  out  within  four 
day*  from  service  of  notice  of  trial. 

In  an  action  on  a  builder's  bill  consisting 
of  many  items,  each  of  which,  it  appeared 
probable  from  the  pleadings,  would  be 
separately  disputed,  it  was, — 

Held  (reversing  the  decision  of  the 
Queen's  Bench  Division),  that  the  waiter 
was  one  "  requiring  a  prolonged  examina- 
tion of  accounts"  within  section  57  of  the 
Judicature  Act,  1873,  andmight,  therefore,  be 
compulsorily  referred  to  an  official  referee. 

Appeal  from  an  order  of  the  Queen's 
Bench  Division  (Lush,  J.,  and  Field,  J.). 

The  action  was  to  recover  the  amount 
of  a  builder's  bill.  There  were  a  great 
number  of  items  in  the  bill  which  were 
set  forth  in  particulars  filling  about 
twenty-eight  sheets. 

The  defence  donied  the  defendant's 
liability,  and  alleged  that  the  charges 
were  not  fair  and  proper  ones. 

There  was  also  a.  counter-claim  for 
monoy  lent  by  the  defendant  to  the  plain- 
tiff, and  for  damages  for  breach  of  the 
plaintiff's  agreement  to  advance  money 
to  the  defendant  in  order  to  enable  him 
to  meet  a  bill  of  exchange  accepted  by 
the  defendant  at  the  plaintiff's  request. 
Notice  of  trial  having  been  given  on 
the  24th  of  February,  the  defendant  took 
ont  a  summons  on  the  28th  of  May  to 
shew  cause  why  all  the  issues  in  the  ac- 
tion should  not  be  referred  to  an  official 
referee. 

A  master  made  an  order  referring  all 

*  Coram  Brannrell,  L.J. ;  Baggallay,  L.J. ; 
and  Brett,  L.J. 

Voi~  49.-Q.B.,  CP.  &  Rxch. 


the  issues  accordingly,  and  Lindloy,  J., 
in  chambers,  affirmed  this  order. 

On  appeal,  the  Queen's  Bench  Division 
rescinded  the  order,  being  of  opinion 
that  the  questions  of  account  arising  in 
the  action  were  not  such  as  to  require 
a  "  prolonged  examination  of  accounts  " 
within  the  meaning  of  section  57  of  the 
Judicature  Act,  1873,  and,  therefore,  that 
the  Court  had  no  jurisdiction  to  make 
the  order.  The  Court,  however,  inti- 
mated that  the  questions  of  account  were 
such  as  ought  to  be  referred,  and  that 
they  would  have  referred  them  compul- 
sorily if  they  had  had  jurisdiction. 

The  defendant  appealed. 

Marmsworth,  for  the  defendant. — There 
was  jurisdiction  to  refer  all  the  issues 
in  this  action  compulsorily  under  section 
57;  the  accounts  being  such  as  to  require 
a  "  prolonged  examination  "  within  the 
section.  In  In.  re  Leigh  (1),  Hall,  V.C., 
referred  the  issues  in  the  action,  which 
was  for  goods  sold  and  delivered,  to  an 
official  referee,  although  the  particulars 
contained  only  twenty-four  items. 

Here  the  issues  of  account  and  the 
issues  raised  on  the  counter-claim  were 
so  inseparably  mixed  up  that  tho  whole 
of  the  issues  ought  to  have  been  referred. 

H.  Boxall,  for  the  plaintiff.  Order 
XXXVI.  rule  5  provides  that  "  in  any 
case  within  the  57th  section  of  the  Act,  if 
the  plaintiff  or  defendant  desires  to  have 
the  action  tried  in  any  other  mode  than 
that  specified  in  the  notice  of  trial,  he 
shall  apply  to  the  Court  or  a  Judge  for 
an  order  to  that  effect,  within  four  days 
from  the  time  of  the  service  of  the  notice 
of  trial."  So  that,  if  the  case  is  within 
section  57,  the  defendant's  summons  was 
too  late — Lascellcs  v.  Butt  (2). 

These  are  not  accounts  requiring  a 
"  prolonged  examination,"  and  there  was 
consequently  no  jurisdiction  to  refer — 
Green's  Trustees  v.  Barrett  (3).  What- 
ever the  construction  of  section  57  may 
be,  this  is  not  a  case  which  ought  to  be 
referred  in  view  of  the  issues  between  the 
parties  apart  from  the  issues  raising 

(1)  46  Law  J.  Bep.  Chanc.  60 ;  Law  Eep.  3 
Ch.  D.  292. 

(2)  Law  Bep.  2  Ch.  D.  588. 

(3)  Weekly  Xotee,  1875,  p.  204. 
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questions  of  account,  Part  of  the  de- 
fence is  that  the  defendant  did  not  em- 
ploy the  plaintiff  on  the  terms  that  he 
was  to  be  paid  on  a  quantum  meruit,  but 
that  the  employment  was  under  a  con- 
tract to  complete  the  work  for  a  specific 
sum.  And  in  answer  to  the  counter- 
claim the  plaintiff  sets  up  that  the  bill  of 
exchange  accepted  by  the  defendant  for 
the  plaintiff  had  been  altered. 

Bramwell,  L. J.— It  has  been  the  prac- 
tice in  chambers  to  refer,  in  mercy  to  the 
parties,  cases  in  which  the  action  cannot 
be  tried  by  a  jury,  although  the  parties 
have  raised  all  sorts  of  issues  besides  the 
matters  of  account  involved.  If  there 
was  jurisdiction  to  refer,  I  think  that 
this  case  ought  to  have  been  referred. 
In  the  questions  which  have  been  raised, 
the  truth,  in  my  opinion,  would  be  better 
got  at  before  the  official  referee  than  a 
jury.  Tho  only  consequence  of  referring 
one  part  of  the  case  to  tho  referee  and 
the  other  to  a  jury,  is  that  two  trials 
would  be  had  instead  of  one,  and  a  double 
expense  incurred. 

I  have  come  to  the  conclusion  that  we 
have  jurisdiction  to  refer  here.  I  think 
the  Queen's  Bench  Division  had  jurisdic- 
tion, and  a  discretion  which  they  might 
have  exercised.  They  did  not  exercise  it 
because  they  thought  that  they  had  not 
jurisdiction,  and,  therefore,  that  they  had 
no  choice  but  to  overrule  the  decision  of 
Mr.  Justice  Lindley.  With  great  respect 
to  the  opinion  of  Mr.  Justice  Lush  and 
Mr.  Justice  Field,  and  with  seme  doubt 
arising  from  the  language  of  the  section, 
I  cannot  agree  with  their  view. 

The  section  gives  power  to  refer  com- 
pulsorily  M  in  any  case  or  matter  requiring 
any  prolonged  examination  of  documents 
or  accounts."  It  is  difficult  to  give  any 
precise  and  logical  definition  of  what 
is  a  matter  "requiring  a  prolonged  ex- 
amination of  accounts."  Rut  I  am  of 
opinion  that  the  Legislature  intended  to 
enable  tho  Court  to  do  that  which  might 
bo  dono  under  the  Common  Law  Pro- 
cedure Act,  18") 4-.  It  was  meant  that 
the  samo  questions  of  account  which 
could  be  referred  to  a  master  under  that 
Act  should  be  referred  now  under  section 
5?  of  the  Judicature  Act,  18  "3. 


I  cannot  think,  looking  at  the  language 
of  the  section,  that  the  Legislature  conld 
have  intended  not  to  include  such  com- 
pulsory powers  of  reference  as  are  given 
by  section  3  of  the  Common  Law  Pro. 
cedure  Act,  1854.  If  that  is  so,  whenever 
there  is  jurisdiction  to  refer,  it  seems  to 
me  that  the  Judge  has  power  to  order 
any  other  question  of  fact  in  the  action 
to  be  referred  with  the  question  of  ac- 
count. I  think  it  is  most  reasonable  that 
he  should  have  that  power,  because  other- 
wise  two  trials  might  be  had,  and  in- 
creased expense  incurred.  It  should  be 
understood  that  on  these  applications  to 
refer  matters  partly,  but  not  wholly,  of 
account,  the  whole  of  the  questions  at 
issue  may  be  referred,  as  the  whole  matter 
in  dispute  could  be  referred  compalflorily 
nnder  tho  Common  Law  Procedure  Acta, 
where  there  was  a  question  of  account 
I  am  of  opinion  that  there  was  jurisdic- 
tion to  refer  in  this  case  and  that  the 
appeal  should  be  allowed. 

Baggallay,  L.J. — I  am  of  the  same 
opinion.  The  question  turns  on  the  con- 
struction of  section  57  alone.  That 
section  gives  power  to  refer  in  two  classes 
of  cases :  first,  where  the  parties  con- 
sent ;  and,  secondly,  without  their  con- 
sent "in  any  such  cause  or  matter 
requiring  any  prolonged  examination  of 
documents  or  accounts,  or  any  scientific 
or  local  investigation  which  cannot,  in 
the  opinion  of  the  Court  or  a  Judge,  be 
made  before  a  jury."  The  discretion  to 
be  exercised  is  a  judicial  one,  and  is 
capable  of  being  reviewed  by  the  Court 
of  Appeal,  though  of  course  we  should 
diner  with  great  hesitation  from  the 
opinion  of  a  Judge,  who  exercises  the 
discretion,  having  all  the  materials  befcrt 
him.  I  am  satisfied  that  this  case  is 
within  the  words  of  the  section.  The 
appeal  has  come  before  us  on  the  ground 
that  the  Court  refased  to  hear  the  appli- 
cation as  having  no  jurisdiction  to  enter- 
tain it.  It  is  admitted  that  the  Queen's 
Bench  Division  would  have  made  the 
order  to  refer  if  they  had  thought  they 
had  jurisdiction.  Both  the  Master  and 
Mr.  Justice  Lindley  thought  the  case  one 
which  ought  to  bo  referred.  I  am  of 
opinion  that  the  appeal  should  be  allowed. 
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Brett,  L.J. — In  this  case  the  order  made 
by  the  Master  and  affirmed  by  Mr.  Jnstice 
Lindley  was  not  to  refer  the  action,  but 
all  the  issues  in  the  action  to  the  official 
referee.  That  is,  all  the  issues  m  the 
action  were  referred  to  be  tried  by  the 
official  referee,  and  he  was  to  report  his 
findings  to  the  Court.  The  question  is, 
whether  under  section  57  the  Master  or 
the  Court  had  jurisdiction  to  make  such 
an  order.  First,  it  was  objected  that, 
assuming  the  case  to  be  within  section 
57,  yet  the  application  to  refer  was  too 
late  by  reason  of  Order  XXXVI.  rale  5. 
That  rule,  in  my  opinion,  does  not  apply 
to  cases  within  section  57 ;  that  is,  to  re- 
ferences to  an  official  referee  only.  Rale  5 
deals  with  the  trial  of  actions,  but  it  has 
been  held  that  actions  cannot  be  tried  by 
an  official  referee,  but  only  the  issues  in 
an  action — see  Longman  v.  East  (4).  The 
rale,  therefore,  does  not  apply  to  cases 
where,  under  section  57,  issues  are  re- 
ferred. It  is  said  that  the  case  of 
Lascelles  v.  Butt.  (2)  is  an  authority  to 
the  contrary ;  but  that  case  was  decided 
before  it  had  been  finally  determined 
that  actions  cannot  bo  sent  for  trial  before 
an  official  referee.  In  the  then  state  of 
the  authorities,  therefore,  the  decision 
was  right,  but  it  has  become  obsolete  and 
inapplicable  since  the  construction  put 
upon  section  57  by  Longman  v.  East  (4). 

The  next  question  is,  whether  there  is 
jurisdiction  to  refer  under  section  57. 
The  action  is  brought  upon  a  builder's 
bill.  Certainly  that  is  matter  of  account. 
The  account  contains  many  items,  and  in 
order  to  determine  the  case  it  must  be 
examined.  Bat  that  is  not  enough ;  there 
is  no  jurisdiction  to  refer  any  of  the  issues 
to  an  official  referee  unless  the  examina- 
tion which  the  accounts  require  will  be  a 
prolonged  one. 

Now  this  account  consists  of  many 
items,  some  or  all  of  which  may  be 
disputed.  Probably  every  ono  of  them 
will  be  disputed,  because  ono  of  the 
issues  raised  by  the  pleadings  is  that 
the  charges  are  not  fair  and  proper 
ones.  It  is  necessary,  therefore,  to  con- 
sider every  item,  but  that  fact  is  not 
enough  to  give  jurisdiction;  the  Court 

(4)  47  Law  J.  Rep.  CP.  21 1  ;  Law  Rep.  3  CP. 
D.  142. 
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must  make  a  preliminary  enquiry  whether 
the  examination  is  likely  to  be  a  pro- 
longed one.  If  it  appears  to  a  Judge 
that  the  account  requires  examination, 
but  that  in  fact,  although  all  the  items 
are  disputed,  the  question  can  be  deter- 
mined by  an  examination  of  one  item,  the 
Judge  ought,  in  my  opinion,  to  say  that 
he  has  no  jurisdiction  to  refer  com- 
pulsorily.  But  if  he  finds  that  every 
item  is  disputed  and  will  require  a  sepa- 
rate examination,  he  may  reasonably  say 
that  a  prolonged  examination  of  the 
account  is  necessary,  and  that  he  has 
jurisdiction  to  send  it  to  an  official  re- 
foree.  It  might  have  been  argued  that, 
as  an  examination  of  the  items  of  one 
account  only  was  requisite,  that  could  not 
be  an  "  examination  of  accounts  "  within 
section  57 ;  but  I  think  the  decisions 
under  the  Common  Law  Procedure  Act, 
1854,  as  to  what  constitutes  matter  of 
account,  shew  what  is  the  proper  con- 
struction of  this  section  57.  The  Judi- 
cature Act,  1873,  was  drawn  with  the 
knowledge  of  those  decisions ;  where  an 
examination  of  disputed  items  in  one 
account  is  necessary,  that  involves  an 
"examination  of  accounts"  within  sec- 
tion 57.  I  am  of  opinion,  thorefore,  with 
some  hesitation,  that  the  Master  and 
Mr.  Justice  Lindley  and  the  Queen's 
Bench  Division  had  jurisdiction  to  re- 
fer. If  so,  the  Queen's  Bench  Divi- 
sion had  a  discretion  which  they  did  not 
exercise,  though  they  intimated  an  opinion 
that  they  would  have  agreed  with  the 
view  of  Mr.  Justice  Lindley  and  of  the 
Master  if  they  had  felt  themselves  at 
liberty  to  exercise  a  discretion. 

Next,  I  am  of  opinion  that  when  once 
you  bring  the  case  within  section  57,  all 
the  issues  in  the  action  may  be  sent  for 
trial  to  an  official  referee,  just  as  under 
the  Common  Law  Procedure  Act,  1854, 
when  the  case  was  once  brought  within 
section  3,  the  whole  matter  in  dispute 
could  be  referred.  Here,  as  a  matter  of  dis- 
cretion, Mr.  Justice  Lindley  and  the 
Master  both  thought  all  the  issues  ought 
to  be  referred ,  and  the  Queen's  Bench  Divi- 
sion did  not  exercise  their  discretion.  It 
is  not  necessary  for  us  to  say  whether  all 
the  issues  should  have  been  sent  to  the 
official  referee.   We  onght  not  to  in- 
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terfere,  except  in  extreme  cases,  with  the 
exercise  of  discretion  by  Judges  below. 
There  is  no  reason  here  to  interfere  with 
the  discretion  exercised  by  Mr.  Justice 
Lindley  and  the  Master. 

Judgment  for  the  defendant.  Appeal 
allowed. 


Solicitors—  Boxnll  &  Boxall,  for  plaintiff;  Henry 
Morris,  for  defendant. 


j?  [IN  THE  COURT  OF  APPEAL.] 

-ezy<&** '^^"XAppeal  from  the  Qtieen's  Bench  Division.) 

^Z^^^Aprifie;  17.  }  ANDERS0X r- 0PPESHE,S,EE' 

-^P?  X  f  Landlord  and  Tenant — Lease — Covenant 
for  Qniet  Enjoyment — Water  Supply — 
House  Let  out  in  Flats — Damage  by 
Water. 

The  defendant  demised  the  ground  floor 
of  his  house  to  the  plaintiff  under  a  lease 
containing  a  covenant  that  the  lessee  might 
"  peaceably  hold  and  enjoy  t lie  said  demised 
premises  during  the  said  term  without  any 
interruption  by  the  lessor,  or  any  person 
lawfully  claiming  through  or  in  trust  fur 
him."  The  remainder  of  the  house  was  let 
out  in  floors  to  different  tenants.  Before 
and  during  the  demise  to  the  plaintiff  the 
water  supply  was  effected  by  means  of  a 
main  service  pipe  connected  with  a  cistern 
placed  at  the  top  of  the  house,  branch  pipes 
being  inserted  into  the  main  pipe  for  the 
supply  of  water  to  each  floor.  The  tenants 
paid  a  proportion  of  the  water  rate  for  the 
supply  to  their  respective  premises.  The 
branch  pipe  on  the  first  floor  suddenly 
burst,  and  the  water  therefrom  poured  down 
into  the  plaintiff  8  premises  and  injured  his 
goods.  In  an  action  fur  damages  the  jury 
found  that  the  branch  pipe  when  fixed 
{which  was  before  the  demise)  was  a 
reasonably  fit  and  proper  one  for  the  pur- 
pose for  which  it  was  fixed  and  intended, 

*  Coram  Brett,  L.J.;  Cotton,  L.J.;  Thesigrr, 
L.J. 


and  that  there  was  no  negligence  or  icantof 
skill  in  the  fixing  and  maintaining  the  pipe 
where  and  as  it  was : — Held  (affirming  the 
judgment  of  Field,  J.),  that  the  plaintiff 
had  no  cause  of  action  founded  upon 
the  covenant  for  quiet  enjoyment,  because 
the  covenant  was  prospective,  and  there 
had  been  no  act  of  omission  or  commis. 
sion  during  the  demise  to  the  •plaintiff, 
causing  an  interruption  of  his  enjoyment. 
Held  also,  that  the  apparatus  for  the 
water  supply,  being  for  the  common  benefit 
of  the  plaintiff  and  the  other  tenants,  the 
plaintiff  had  no  cause  of  action  founded 
upon  the  principle  laid  down  in  Fletcher  «. 
Rylands,  34  Law  J.  Rep.  Exch.  177;  3 
Hurl.  &  C.  774 ;  35  Law  J.  Rep.  Exch. 
154;  Rylands  v.  Fletcher  (H.L.)  37 
Law  J.  Rep.  Exch.  161;  in  Ex.  Cb. 
Law  Rep.  1  Exch.  265  ;  in  H.L.  Law  Bep. 
3  H.L.  330. 

Appeal  from  a  jndgment  of  Field,  J., 
on  farther  consideration,  after  trial  with 
a  jury. 

The  facts  are  fully  stated  in  the  judg- 
ment of  Field,  J.,  reported  ante,  Q.B. 
456. 

Morgan  Lloyd  and  W.  B.  PAiZhjtf  ap- 
peared for  the  plaintiff. 

/.  Brown  and  A.  B.  J  elf,  for  the  de- 
fendant. 

The  arguments  sufficiently  appear  from 
the  judgment  of  the  Court  of  Appeal 

(post). 

The  following  authorities  were  cited  :— 
Andrews  v.  Paradise  (1) ;  Slutw 
Stenion  (2)  ;  Calvert  v.  Sebright  (3) ;  Hall 
v.  The  City  of  London  Brewery  Company 
(4)  ;  Fletcher  v.  Bylands  (5)  ;  Nicholt  v. 
Marsland  (6). 

Brktt,  L.  J. — I  am  of  opinion  that  the 
judgment  of  Mr.  Justice  Field  was  right. 

(1)  8  Mod.  240. 

(2)  2  Hurl.  &  N.  858;  27  Law  J.  Rep.  Exch. 
263. 

(3)  15  Bear.  156. 

(4)  31  Law  J.  Rep.  Q.B.  257. 

(5)  34  Law  J.  Rep.  Exch.  177 ;  35  Law  J.  Rep. 
Exch.  154. 

(6)  46  Law  J.  Rep.  Exch.  174 ;  Law  Rep  2 
Ex.  D.  1. 
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It  is  said,  in  the  first  place,  that  the  defen- 
dant has  committed  a  breach  of  his  cove- 
nant for  quiet  enjoyment.  I  apprehend 
that  the  covenant  is  prospective.  The  de- 
fendant covenants  that,  from  the  time  of 
granting  the  lease,  the  plaintiff's  enjoy- 
ment shall  not  be  interfered  with  by 
any  act  of  the  defendant,  or  of  anyone 
for  whose  act  he  is  responsible.  Bat 
here  the  act,  and  the  only  act,  according 
to  Mr.  Lloyd's  own  argument,  done  by 
the  defendant,  or  anyone  for  whose  act 
he  is  responsible,  was  done  before  the 
granting  of  the  lease.  The  jury  have 
found  that  it  was  not  done  negligently. 
There  was  no  breach  of  any  duty  what- 
ever, no  act  of  either  commission  or 
omission,  and  no  negligence  after  the 
lease.  What  happened  was  the  result  of 
the  forces  of  nature  alone.  The  covenant 
being  only  prospective,  it  follows  that 
there  has  been  no  breach  of  it. 

The  cases  which  have  been  cited  to  us 
are  cases  where,  under  an  authority  given 
by  the  lessor  before  the  granting  of  the 
lease,  an  act  has  been  done  after  the 
lease  by  the  person  so  authorised ;  that  ia, 
an  act  of  commission  has  been  done  by 
some  one  authorised  by  the  prior  grant 
of  the  lessor  to  do  it,  which  has  affected 
the  tenant's  enjoyment  of  the  premises 
demised  to  him. 

In  such  a  case,  although  the  authority 
has  been  given  beforo  the  lease,  and  the 
net  has  been  dono  after  it,  it  has  been 
done  by  reason  of  the  continuing  autho- 
rity given  by  the  lessor ;  it  if,  therefore, 
within  that  authority,  an  act  for  whioh 
the  lessor  is  responsible.  No  decision 
can  be  found  to  support  the  view  con- 
tended for  by  the  appellant  here.  In  my 
judgment,  therefore,  both  upon  principle 
and  upon  the  want  of  authority  in  his 
favour,  there  is  no  foundation  for  his 
contention. 

It  is  further  suggested  that  the  plaintiff 
has  a  cause  of  action,  irrespective  of  the 
covenant  for  quiet  enjoyment,  and  founded 
upon  the  principle  of  Fletcher  v.  Bylands 
(5).  That  might  have  been  so  if  the 
water  supply  had  been  for  the  premises 
of  the  other  tenants  without  reference  to 
the  plaintiff's  premises.  But  this  was 
one  apparatus  used  for  the  common 
benefit  of  the  plaintiff  and  the  other 


tenants.  There  was  no  storing  up  of 
water  for  the  defendant's  own  benefit 
merely.  I  am  of  opinion,  therefore,  that 
the  plaintiff  has  no  cause  of  action  on 
that  ground. 

Cotton,  L.J. — The  action  is  brought 
for  the  breach  of  a  covenant  for  the  quiet 
enjoyment  by  the  plaintiff  of  premises 
let  to  him  by  the  defendant.  The  cove- 
nant is  that  the  defendant  "  may  peace- 
ably hold  and  enjoy  the  demised  premises 
during  the  said  term  without  any  inter- 
ruption by  the  lessor  or  any  person  law- 
fully claiming  through  or  in  trust  for 
him."  I  will  assume  for  the  purposes  of 
this  case  that  there  was  a  substantial 
interruption  of  the  plaintiff's  enjoyment, 
and  the  question  then  is,  whether  it  has 
been  done  by  the  defendant  or  those  law- 
fully claiming  through  him.  It  must  be 
so  done  in  order  to  be  within  the  words 
of  the  covenant.  In  my  opinion,  those 
words  only  refer  to  acts  done  after  the 
granting  of  the  lease.  Here  it  is  con- 
ceded that  no  act  was  done  by  the  de- 
fendant or  those  lawfully  claiming  through 
him  after  the  lease  was  granted.  There 
was  no  act  of  commission  or  omission,  and 
I  agree  that  an  act  of  omission  may  be 
equal  to  an  act  of  commission  so  as  to 
be  a  breach  of  the  covenant.  But  the 
jury  have  found  that  there  was  no  neg- 
ligence on  the  part  of  anyone  in  the 
fixing  and  maintaining  the  pipe ;  thcro 
was  nothing,  therefore,  to  make  what 
occurred,  although  an  interruption  of  the 
plaintiff's  enjoyment,  come  within  the 
covenant. 

It  is  suggested  that  the  case  comes 
within  Fletcher  v.  Bylands  (5)  ;  that  the 
defendant,  having  the  water  in  the 
cistern  at  the  top  of  tho  house  for  his 
own  purposes,  is  liable  if,  without  neg- 
ligence, it  escapes  and  injures  the  plain- 
tiff. That  point  is  not  raised  by  the 
pleadings,  but  it  has  been  argued,  and  I 
will  deal  with  it.  I  agree  with  the  judg- 
ment of  Lord  Justice  Brett,  that,  the 
water  having  been  stored  in  the  cistern 
for  the  benefit  of  the  plaintiff  as  well  as  of 
the  other  tenants,  the  case  does  not  come 
within  Fletcher  v.  Bylands  (5),  although 
the  point  of  escape  was  not  on  the  plain- 
tiff's premises. 
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Tuehtger,  L.J. — I  am  of  the  same 
opinion.  If  the  water  apparatus  had 
been  entirely  unconnected  with  the  plain- 
tiff's premises  the  matter  would  have  had 
a  different  complexion.  It  might  have 
been  said  that  the  defendant,  having 
stored  up  water  for  his  own  purposes,  is 
liable  within  the  principle  of  Fletcher  v. 
Hi/lands  (5)  if  it  escapes  and  does  damage 
to  the  plaintiff.  He  might  also,  per- 
haps, have  been  liable  under  the  cove- 
nant. But  here  the  case  is  different: 
the  plaintiff  takes  the  premises  subject 
to  this,  that  there  is  a  water  apparatus 
for  the  supply  of  the  whole  house,  with  a 
main  pipe  from  the  cistern,  and  branch 
pipes  to  each  of  the  floors.  He  takes  a 
lease  upon  that  footing,  and  would  be 
entitled  to  complain  if  his  water  supply 
failed.  If  he  takes  the  benefit  he  maat 
take  the  burden.  There  was  no  act 
either  of  omission  or  commission  to  bring 
the  case  within  Fletcher  v.  By  lands  (5), 
or  within  the  words  of  the  covenant. 

I  am  of  opinion  that  the  judgment 
was  right  and  should  be  affirmed. 

Judgment  affirmed. 


Solicitors— C.  T.  Foster,  for  plaintiff;  Pilgrim 
&  Phillips,  for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
("the  queen  on  the  prosecution 

of  THE  CHURCHWARDENS, 
ETC.,  OP  ST.  MARGARET 
AND  6T.  JOHN  THE  EVAN- 
GELIST, WESTMINSTER  (re* 

spondents)  v.  the  institu- 
tion OF  CIVIL  ENGINEERS 
(appellants). 

Poor  Rate — Exempli m  from — 6  Sf  7 
Vict.  c.  36 — Civil  Engineers — Institution 
— Primary  Object  of  Society — Purposes  of 
Science,  Literature  and  Fine  Arts. 

[For  the  report  of  the  above  case,  see 
49  Law  J.  Rep.  M.C.  34.] 


1879. 
Nov.  8,  15.  <; 
Dec.  18. 


[IN  THE  COUBT  OF  APPEAL] 
(Appeal  from  tlie  Exchequer  Division.) 

MayVZ  }   mLLS  v"  RBNKT  AXD  matBS* 

County  Court— Interpleader — Powers  to 
stay  Action — County  Court  Act,  1867  (30 
£  31  Vict.  c.  142),  s.  31. 

The  County  Court  Act,  1867,  provides 
that  wliere  a  claim  is  made  by  any  person 
to  or  in  respect  of  any  goods  taken  in  exe- 
cution under  process  of  a  County  Court,  or 
in  respect  of  the  proceeds  or  value  thereof, 
the  high  bailiff  may  interplead  by  issuing 
a  summons  to  bring  before  the  Court  tits 
party  issuing  the  process  and  the  party 
making  the  claim,  and  the  Court  shall 
adjudicate  between  such  parties  and  the 
high  bailiff,  and  any  action  which  shall 
have  been  brought  in  respect  of  such  claim 
or  of  any  damage  arising  out  of  the  execu- 
tion of  such  process  shall  be  stayed: — 
Held  (affirming  the  judgment  of  the  Ex- 
chequer Division),  that  an  action  brought 
by  a  plaintiff,  whose  goods  had  been  taken 
in  execution,  against  the  high  bailiff  and 
against  the  purchasers  of  the  goods  could 
be  stayed  against  tlte  former,  but  that  there 
was  no  power  under  the  above  section  to  stay 
it  against  the  purcluisers. 

Appeal  from  the  Exchequer  Division. 

The  plaintiff,  whose  goods  had  been 
seized  and  sold  under  process  of  a  County 
Court,  brought  an  action  in  respect  of  the 
seizure  and  sale  against  the  defendant 
Renny,  the  high  bailiff  of  tho  County 
Court,  and  against  the  other  defendants, 
who  had  bought  the  goods  at  the  sale. 

The  high  bailiff  took  out  a  summons 
under  30  &  31  Vict.  c.  142.  s.  81  (1), 
whereon  the  Master  made  an  order  stay- 
ing the  action  both  against  the  high  bailiff 
and  against  the  purchasers. 

The  plaintiff  appealed,  and  the  Ex- 
chequer Division  rescinded  that  order, 
and  directed  that  the  action  should  be 
stayed  as  against  the  high  bailiff  only. 

The  plaintiff  appealed,  but  as  the  pur- 
chasers did  not  appear  the  case  was  ad- 
journed in  order  to  enable  them  to  do  so. 


Coram  Brett,  L.J. ;  Cotton,  L.J. ;  andThcsiger, 
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Cock,  for  the  plaintiff. — The  section 
under  consideration  applies  to  two  classes 
of  cases :  it  applies  to  cases  in  wbioh  the 
goods  are  claimed  while  they  are  still  in 
the  possession  of  tho  high  bailiff,  and  it 
applies  to  cases  in  which  the  proceeds 
are  in  his  possession  ;  but  it  does  not 
apply  to  such  a  case  as  the  present,  where 
the  claimant  desires  to  pursue  his  goods, 
which  have  reached  the  hands  of  third 
partios,  such  as  these  purchasers.  The 
plaintiff  has  a  right  to  more  than  the 
proceeds  of  the  sale,  for  he  claims  damages. 
The  words  "  taken  in  execution  "  mean 
while  being  taken  in  execution — that  is, 
while  the  goods  are  in  the  bailiffs  hands ; 
but  that  is  not  the  case  here,  and  the 
plaintiff  cannot  be  restrained  from  main- 
taining his  action  against  all  the  parties 
whom  he  has  made  defendants,  nor  do 
the  provisions  of  the  section  give  the 
Court  the  power  to  bar  his  remedy  by 
action. 

JBigham,  for  the  defendant  Benny,  the 
high  bailiff. — Whether  the  words  of  sec- 
tion 31  of  30  &  31  Vict.  c.  142  (1)  apply 
to  all  these  defendants  may  be  doubtful, 
but  they  manifestly  apply  to  and  include 

(1)  30  &  31  Vict.  c.  142.  s.  31.—"  If  any  claim 
shall  be  made  to  or  in  respect  of  any  goods  or 
chattels  taken  in  execution  unler  the  process  of  a 
County  Court,  or  in  respect  of  the  proceeds  or 
value  thereof,  by  any  person,  it  shall  be  lawful 
for  the  registrar  of  the  Court,  upon  application  of 
the  high  bailiff,  as  well  before  as  after  any  ac- 
tion brought  against  him,  to  issue  a  summons 
calling  before  tho  said  Court  as  woll  the  party 
issuing  such  process  as  the  party  making  such 
claim,  and  the  Judge  of  the  Court  shall  adjudicate 
upon  such  claim,  und  make  such  order  between 
the  parties  in  respect  thereof,  and  of  tho  costs  of 
tho  proceedings,  as  to  him  shall  seem  fit;  and 
shall  also  adjudicate  between  such  parties,  or 
either  of  them,  ami  the  high  bailiff,  with  respect  to 
any  damage  or  claim  of  or  to  damages  arising  or 
capable  of  arising  out  of  tho  execution  of  such 
process  by  the  high  bailiff,  and  make  such  order 
in  respect  thereof,  and  of  the  costs  of  the  pro- 
ceedings, ms  to  him  shall  seem  fit,  and  such  orders 
shall  be  enforced  in  like  manner  as  any  order  in 
any  suit  brought  in  such  Court,  and  shall  bo  final 
and  conclusive  as  between  the  parties,  and  as 
between  them  or  either  of  them  and  the  high 
bailiff,  unless  the  decision  of  tho  Court  shall  be 
in  either  case  appealed  from  ;  and  upon  the  issue 
of  the  summons  any  action  which  shall  hare  been 
brought  in  any  Court  in  respect  of  such  claim,  or 
of  any  damage  arising  out  of  the  execution  of 
inch  process,  shall  be  stayed." 


the  case  of  the  bailiff,  and  it  is  submitted 
that  his  rights  cannot  be  cut  down  be- 
cause there  happen  to  be  other  defen- 
dants. The  words  "  such  claim,"  at  the 
end  of  the  section,  mean  the  claim  be- 
tween the  plaintiff  and  the  high  bailiff. 

E.  Harrison,  for  the  other  defendants, 
the  purchasers  of  the  goods. — This  Act 
repeals  section  118  of  9  &  10  Vict.  c.  95, 
and  is  wider  in  its  terms  than  the  re- 
pealed section ;  it  is  submitted,  therefore, 
that  the  intention  of  the  Legislature  was 
that  complete  justice  should  be  done  as 
between  all  parties.  The  County  Court 
rules  as  to  interpleader  (Bales  of  1875, 
Order  XXI.  rule  3)  contemplate  a  case 
where  damages  are  sought  from  the  exe- 
cution creditor  or  the  high  bailiff,  so 
that  it  is  not  necessary  that  the  pur. 
chasers  should  be  a  party  to  the  action. 
But  if  the  purchasers  are  brought  before 
the  County  Court,  then  the  words  of 
section  31  of  30  &  31  Vict.  c.  142  (1) 
are  large  enough  to  include  them,  and 
the  action  should  be  stayed  against  them, 
so  that  the  whole  matter  may  be  finally 
settled  by  the  Judge. 

Brett,  L.J. — We  hoped  to  give  a  wide 
interpretation  to  the  words  of  this  section 
under  consideration  and  to  find  ourselves 
able  to  let  in  all  parties  who  are  in  any 
way  interested  in  the  goods  seized ;  but 
we  have  not  been  able  to  come  to  that 
conclusion.  I  am  of  opinion  that  the 
facts  of  the  case  bring  it  within  the  sec- 
tion which  has  been  cited,  and  I  cannot 
agree  with  the  argument  that  the  words 
"  taken  in  execution  "  are  oquivalent  to 
"  while  held  in  execution : "  that  would  be 
to  put  a  violent  construction  on  the  lan- 
guage of  the  statute,  and  to  make  a  violent 
change.  It  is  not  an  uufrequent  idiom  of 
the  English  language  to  make  such  phrases 
as  "  taken  in  execution"  mean"  which  have 
been  taken  in  execution."  This  section 
makes  it  imperative  on  tho  registrar  to 
isBue  the  summons  when  a  claim  is  made 
in  respect  of  goods  taken  in  execution 
under  process  of  the  Court.  I  agree  that 
it  is  imperative  on  him  to  do  so  ;  but  the 
section  only  empowers  him  to  summon 
the  execution  creditor  and  the  claimant, 
and  only  empowers  the  Judge  of  the 
Court  to  adjudicate  between  the  execution 
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creditor  and  the  party  claiming  the  goods, 
chattels  or  the  proceeds  or  value  thereof, 
and  between  either  of  those  parties  and 
the  high  bailiff  on  whose  application  the 
summons  issues :  these  three  parties  are 
the  only  parties  who  can  thus  be  brought 
before  the  Court. 

It  has  been  urged  that  the  words  of 
the  section  should  be  construed  so  as  to 
embrace  not  only  these  three  parties  so 
mentioned,  but  other  parties,  and  that 
the  section  should  be  extended  so  as  to 
enable  the  Court  to  stay  an  action  against 
the  purchasers  of  goods  which  have  been, 
as  in  this  case,  sold  at  an  auction.  I  do 
not  think  that  the  words  are  large  enough 
to  enable  us  to  do  this,  but  I  think  that 
the  power  exercised  under  this  section 
must  be  confined  to  proceedings  between 
the  three  parties  already  mentioned.  In 
this  case  the  claimant  has  brought  an 
action  against  the  high  bailiff,  and  he 
has  added  a  claim  against  the  purchasers 
who  were  unlucky  enough  to  buy  from 
the  high  bailiff.  It  has  been  said  that 
the  case  is  not  within  the  section  at  all, 
but  I  am  of  opinion  that  it  is.  Everything 
described  in  the  section  exists  in  this 
case,  and  therefore  we  have  power  over 
the  action.  The  action  should  therefore  be 
stayed  against  the  bailiff ;  but  as  the  pur- 
chasers are  not  within  the  section  there 
is  no  authority  to  stay  the  action  as  against 
them.  I  think  that  the  Exchequer  Di- 
vision was  right  in  ordering  the  action 
against  the  high  bailiff  to  be  stayed ; 
but  as  the  section  does  not  cover  the 
purchasers  the  action  must  go  on  against 
them.  What  the  result  will  be  I  cannot 
say.  I  only  decide  that  the  action 
against  the  bailiff  must  be  stayed.  The 
dispute  between  the  claimant  and  the 
bailiff  and  the  execution  creditor  will 
come  before  the  Judge  of  the  County 
Court,  and  he  will  decide  it  under  the 
authority  given  by  the  section  under  con- 
sideration— a  section  which  does  not  apply 
to  or  include  the  case  of  the  purchasers 
of  the  goods.  The  judgment  will  be 
affirmed,  and  the  appellant  must  pay 
costs  to  the  bailiff. 

Cotton,  L.J. — I  am  of  the  same  opi- 
nion. I  think  that  the  words  "  taken  in 
execution"  do  not  mean  while  held  in 


execution ;  the  section  under  considera- 
tion applies  to  a  claim  made  in  respect  of 
goods  or  of  the  proceeds  or  value  of 
goods,  but  the  section  does  not  apply  to 
the  case  of  a  purchaser,  and  there  is  no 
power  under  it  to  bring  the  purchaser 
before  the  County  Court.  The  Judge 
of  the  County  Court  has  power  to  ad- 
judicate between  the  party  issuing  the 
process,  the  party  making  the  claim  and 
the  high  bailiff,  but  the  purchaser  of 
the  goods  does  not  acquire  any  protection 
from  this  section,  and  we  cannot  stay  the 
action  against  him. 

Thesigee,  L.J.— I  agree  that  the  action 
was  rightly  stayed  against  the  high 
bailiff,  although  I  do  not  think  that  sec- 
tion 31  of  30  &  31  Vict.  c.  142  (1)  is 
quite  clear  or  easy  to  construe.  It  is 
said  that  Hills,  the  plaintiff,  is  not  within 
the  section,  that  he  does  not  claim  goods, 
or  the  proceeds  or  value  of  goods  taken 
in  execution,  because  he  claims  more  than 
that  value.  I  am  of  opinion  that  this 
contention  cannot  prevail,  for  his  claim 
comes  within  the  very  words  of  the  sta- 
tute—it is  a  claim  "  in  respect  of  goods," 
and  "in  respect  of  the  value  or  pro- 
ceeds thereof" — so  that  the  claimant  makes 
a  claim  under  both  of  these  clauses.  It 
is  then  suggested  that  the  Judge  of  the 
County  Court  can  issue  a  summons  call- 
ing before  him  all  the  parties  to  this  action, 
and  therefore  that  the  action  of  the 
plaintiff  should  be  stayed  against  them 
all,  and  that  the  Exchequer  Division 
should  have  stayed  it  against  the  pur- 
chasers as  well  as  against  tho  high  bailiff. 
I  do  not  think  that  this  is  the  right  con- 
struction of  the  section ;  the  words  of  the 
latter  part  are  not  clear,  but  they  must, 
I  think,  be  taken  to  be  the  complement 
of  those  which  precede  them,  and  there- 
fore that  the  action  is  to  be  stayed  against 
those  only  whom  the  Judge  can  summon 
before  him. 

Now  the  Judge  can  only  summon 
before  him  the  party  issuing  the  process, 
the  party  making  the  claim,  and  the 
high  bailiff,  on  whose  application  the 
summons  is  issued.  I  think,  therefore, 
that  these  are  the  parties  with  respect  to 
whom  the  section  intended  to  provide  that 
actions  should  be  stayed,  and  that  it  did 
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not  contemplate  the  case  of  purchasers, 
bo  that  we  cannot  now  on  this  appeal 
deal  with  the  rights  or  liabilities  of  those 
purchasers. 

Appeal  dismissed. 


Solicitors — Pattison,  Wigg  &  Co.,  for  plaintiff; 
Gregory  &  Rowcliffos,  Agents  for  Cousins  & 
Burbidge,  Portsmouth,  for  Kenny,  Whiteman  & 
Chalcraft;  Sole,  Turner  &  Knight,  agents  for 
King,  Porteea,  for  Kinsolc,  Lock  &  Silvester. 
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May  13.  >  cotton  company  v.  wil- 
Jnne  2.    J  son.* 

Cheque — Stolen  Cheque  with  Forged  In- 
dorsement — Negligence — Conversion. 

To  a  statement  of  claim  alleging  that  a 
cheque  payable  to  the  order  of  the  plaintiffs 
was  stolen  from  them,  and  the  indorsement 
of  their  name  forged  upon  it,  and  thai  it 
subsequently  came  into  the  possession  of  the 
defendant,  who  converted  it  to  his  own  use, 
the  defendant  pleaded  that  the  plaintiffs 
hnowingly  employed  as  clerk  a  man  who 
had  been  convicted  of  embezzlement,  and 
was  a  notorious  thief;  that  the  clerk  was 
allowed  access  to  the  rooms  where  the  plain- 
tiffs' letters  and  cheques  were  kept,  and  was 
empowered  and  permitted  to  receive  and 
open  the  said  letters  and  cheques,  and  to 
witness  the  mode  in  which  the  plaintiffs 
indorsed  their  cheques ;  that  the  clerk  was 
frequently  paid  his  wages  by  the  duly 
indorsed  cheques  of  the  plaintiffs,  and 
sometimes  employed,  by  the  plaintiffs  to 
indorse  cheques  payable  to  their  order; 
that  the  cheque  in  question  was  taken  or 
stolen  by  the  clerk,  who  thereupon  forged  the 
indorsement,  and  then  procured  one  E., 
who  had  no  notice  of  the  forgery  and  theft, 
to  cash  the  cheque;  that  the  defendant 
received  Hie  same,  with  other  cheques,  from 
E.,  without  notice  of  the  forgery  and  theft, 
and  in  the  ordinary  course  of  business 
gave  full  value  therefor;  that,  by  their 
carelessness  and  wilful  neglect  in  dealing 

*  Coram  Grove,  J.,  in  the  Common  Pleas  Divi- 
sion ;  and  Bramwell,  L. J.,  Baggallay,  L. J.,  and 
Brett,  L.J.,  in  the  Court  of  Appeal 
Vol.  49.-Q.B.,  CP.  &  Exch. 


with  their  letters  and  cheques,  the  plaintiffs 
did  not  discover  the  forgery  and  theft  for  a 
considerable  time ;  and  after  such  discovery 
did  not  take  any  steps  to  prevent  the  nego- 
tiation of  the  cJieque,  and  by  such  careless- 
ness and  neglect  caused  the  defendant  to 
become  a  bona  fide  holder  for  value  of  the 
cheque  without  notice  of  the  forgery  and 
theft : — Held,  on  demurrer,  that  the  plea 
was  bad. 

Judgment  of  Gbovb,  J.,  reversed. 

Action  for  conversion  of  a  cheqne. 

The  statement  of  claim  alleged  that 
Messrs.  Gi-eaves  So  Co.  being  indebted  to 
the  plaintiff  company  in  the  snm  of 
29/.  5«.,  drew  a  cheque  for  that  snm  on 
the  North  and  South  Wales  Bank,  pay. 
able  to  the  order  of  the  plaintiff  company, 
and  forwarded  the  same  to  the  plaintiff 
company.  It  further  alleged  that  the 
plaintiff  company  never  indorsed  such 
cheque,  bnt  that  the  indorsement  of  the 
name  of  the  plaintiff  company  on  such 
cheque  was  forged,  and  that  the  cheque 
with  such  forged  indorsement  came  into 
the  defendant's  possession,  and  was  con- 
verted by  the  defendant  to  his  own  use. 

The  amended  statement  of  defence, 
after  stating  in  paragraph  2  that  the  in. 
dorsement  was  made  on  behalf  of  the 
plaintiff  company  by  a  person  duly 
authorised  in  their  behalf,  stated  in  the 
alternative  that  the  plaintiff  company 
knowingly  employed  as  a  clerk  a  man 
who  had  been  convicted  of  embezzlement 
and  sentenced  to  six  months'  imprison- 
ment therefor,  and  who  was  a  notorious 
thief.  That  the  said  clerk  was  allowed 
access  to  the  rooms  and  offices  where  the 
plaintiff  company's  letters  and  cheques 
were  left  lying  about,  and  empowered 
and  permitted  to  receive  and  open  the 
said  letters  and  cheques,  and  to  witness 
the  mode  in  which  the  plaintiff  company's 
officers  indorsed  the  said  cheques.  That 
the  said  clerk  was  frequently  paid  his 
wages  by  the  dnly  indorsed  cheques  of 
the  plaintiff  company,  and  sometimes 
employed  by  the  plaintiff  company  or  its 
officers  to  indorse  cheques  payable  to  its 
order.  That  the  cheque  the  subject  of 
this  action  was  contained  in  an  unregis- 
tered letter,  and  received  or  taken  or 
stolen  by  the  said  clerk,  who  thereupon 
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forged  tbo  indorsement  set  oat  in  para- 
graph 2  of  the  statement  of  claim,  and 
then  procured  one  Entwhistle,  a  publican, 
who  had  no  notice  of  the  forgery  and 
theft,  to  cash  the  said  cheque  so  indorsed. 
That  the  defendant  received  the  cheqne 
bo  indorsed  with  other  cheques,  amounting 
to  oyer  60Z.,  in  the  ordinary  course  of 
business,  from  the  said  Entwhistle,  with- 
out notice  of  the  said  forgery  and  theft, 
and  gave  full  value  therefor.  That  by 
its  carelessness  and  wilful  neglect  in  deal- 
ing with  its  letters  and  cheques  as  afore- 
said, the  plaintiff  company  did  not  dis- 
cover the  said  forgery  and  theft  for  a 
considerable  time,  and  after  such  dis- 
covery did  not  take  any  steps  to  prevent 
the  negotiation  of  the  6aid  cheque,  and 
by  such  carelessness  and  neglect  caused 
the  defendant  to  become  a  bona  fide 
bolder  for  full  value  of  the  said  cheque, 
without  notice  of  the  said  forgery  and 
theft. 

Demurrer  to  the  said  alternative  state- 
ment in  the  second  paragraph  of  the 
statement  of  defence 

II.  D.  Greene  {Pollard  with  him),  in 
Rapport  of  such  demurrer. — The  pro- 
perty in  the  cheque  is  in  the  plaintiffs, 
and  the  defence  demurred  to  does  not 
show  such  negligence  as  will  estop  them 
from  claiming  their  property.  The  de- 
fendant is  liable,  therefore,  to  refund  the 
amount  of  the  cheque,  the  indorsement 
of  the  plaintiffs'  name  thereon  being  a 
forgery — Ogden  v.  Ben  as  (1).  The  plea 
does  not  shew  as  it  ought  to  do  in  order 
to  be  a  defence  to  the  action  that  the 
plaintiffs  were  guilty  of  negligence  to- 
wards the  defendant  or  to  the  public, 
and  that  the  negligence  was  such  as 
conduced  to  tho  forgery — Arnold  v.  The 
Cheque  Bank  (2)  ;  RumbaU  v.  The  Metro- 
politan Bank  (3)  ;  Keith  v.  Burrows  (4)  ; 
and  Baxendale  v.  Bennett  (5). 

(1)  43  Law  J.  Rep.  CP.  259  ;  Law  Rep.  9  CP. 
613. 

(2)  45  Law  J.  Pep.  CP.  562  ;  Law  B>p.  1 
CP.  D.  678. 

(.3)  46  Law  J.  Rep.  Q.B.  346 ;  Law  Rep.  8 
Q.B.  I).  197. 

(4)  45  Law  J.  Rep.  CP.  876 ;  Law  Rep  1  CP. 
D.  722. 

(5)  47  Law  J.  Rep.  Q.B.  624 ;  Law  Rep.  3 
Q.B.  D.  625. 


CP. 

Medcalf,  contra. — The  case  of  Arnold  v. 
The  Cheque  Bank  (2)  is  in  the  defendant's 
favour.  It  does  not  appear  there  that 
the  letter  containing  the  cheque  was 
abstracted  by  anyone  in  the  plaintiffs' 
employ,  or  that  they  had  in  their  service 
a  person  who  ought  not  to  have  been 
trusted  like  the  clerk  whom  the  present 
plaintiffs  had  in  their  service ;  besides 
all  that  that  case  decided  was  that  the 
neglect  to  follow  the  usual  practice  of 
sending  an  advice  note  was  not  snch 
negligence  as  would  disentitle  the  plain- 
tiffs from  suing.  Here  it  appears  from 
the  statement  of  defence  that  this  clerk, 
who  was  a  notorious  thief,  if  not  autho- 
rised to  indorse  cheques  payable  to  the 
plaintiffs'  order,  had  at  least  every  op- 
portunity given  him  of  committing  the 
very  forgery  he  committed,  and  the  plain- 
tiffs are,  therefore,  estopped  by  their 
negligence  from  recovering  the  amount 
of  the  cheque  from  the  defendant,  who 
took  it  bona  fide  and  for  value.  Even 
although  the  plaintiffs'  clerk  had  no 
authority  to  indorse  this  cheque,  the 
plaintiffs  had  placed  him  in  such  a  posi- 
tion, and  with  such  apparent  authority  to 
deal  with  it,  that  they  are  bound  by  what 
he  did,  at  least  as  against  the  defendant— 
Mackey  v.  T/ie  Bank  of  New  Brunswick 
(6)  ;  Charles  y.  BlackweU  (7). 

Greene  replied. 

Geovb,  L.J. — I  am  of  opinion  that  the 
statement  of  defence  demurred  to  suffi- 
ciently shews  such  negligence  on  the  part 
of  the  plaintiff  company  as  would  relieve 
the  defendant  from  liability,  and  I  do  not 
think  that  the  two  cases  cited  by  Mr. 
Greene  alter  this  in  any  respect.  The 
facts,  as  they  are  alleged  by  the  defen- 
dant's statement  of  defence,  are  these. 
The  plaintiff  company  employed  as  their 
clerk  a  man  who  had  been  convicted  of 
embezzlement,  and  who  was  a  notorious 
thief.  Now  the  duty  of  the  plaintiffs 
when  they  took  such  a  man  into  their 
service  would  be  to  watch  him  and  to 
treat  him  otherwise  than  they  would  a 
person  of  perfect  honesty ;  bat  what  did 
they  do  in  fact  P   It  is  stated  that  they 

(6)  43  Law  J.  Rep.  P.O.  81 ;  Law  Rep  6  P.C.  894. 

(7)  45  Law  J.  Rep.  CP.  643 ;  Law  Rep.  2  CP. 
D.44ft\/J7. 
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allowed  him  access  to  rooms  where  letters 
and  cheques  were  lying  about,  and  em- 
powered and  permitted  him  to  receive 
and  open  letters,  and  to  witness  the  mode 
in  which  the  company's  officers  indorsed 
their  cheques,  and  that  sometimes  he  was 
employed  by  the  plaintiff  company  or  its 
officers  to  indorse  cheques  payable  to  its 
order.  That  seems  to  me  to  be  very 
great  and  considerable  negligence  on  the 
part  of  the  plaintiffs,  and  to  give  oppor- 
tunity to  a  man  such  as  this  of  com- 
mitting a  fraud  and  crime  which  no 
reasonable  person  would  have  done.  It 
is  not  a  case  of  mere  ordinary  negligence, 
such  as  leaving  cheques  or  papers  about 
in  open  drawers,  but  it  is  the  case  of 
treating  a  man  in  one's  employ,  whose 
character  was  such  as  required  him  to  be 
carefully  watched,  jnst  as  if  he  were  a 
person  of  the  most  confidential  and  trust- 
worthy character.  Now  if  there  be  any- 
thing more  than  another  which  requires 
caution  it  is  in  the  empowering  a  person 
to  indorse  one's  name  on  cheques ;  and  the 
plaintiff  company  employing  this  clerk  to 
indorse  cheques  payable  to  its  order  was 
giving  an  opportunity  to  a  fraudulent 
man  of  doing  that  which  only  a  con- 
fidential and  trustworthy  clerk  should  be 
allowed  to  do.  I  think,  therefore,  that 
in  the  statement  of  defence  demurred  to 
there  is  ample  statement  of  gross  negli- 
gence on  the  part  of  the  plaintiffs,  by 
which  the  defendant,  who  has  done  no 
more  than  any  other  person  might  have 
done,  will  become  a  loser  if  the  plaintiffs 
can  recover  in  this  action.  The  cases 
cited  by  Mr.  Greene  do  not  go  so  far  as 
the  present  one.  In  Arnold  v.  The 
Cheque  Bank  (2)  the  plaintiff  had  neg- 
lected only  the  usual  practice  of  sending 
a  letter  of  advice,  and  the  ground  of  the 
decision  was  that  the  neglect  to  adopt 
this  caution  was  not  such  negligence  as 
would  estop  the  plaintiff  from  recovering ; 
and  the  case  of  Bazendale  v.  Bennett  (5) 
was  only  a  decision  that  mere  negligence 
in  the  mode  of  keeping  the  document, 
which  in  that  case  consisted  of  leaving  it 
in  an  unlocked  drawer,  was  not  sufficient. 
Bat  these  cases  are  very  different  from  a 
case  like  this,  where  the  plaintiffs  have 
in  their  service  a  notorious  thief,  and 
give  him  every  opportunity  of  doing 
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what  he  did  with  the  cheque.  There 
was  here,  I  think,  a  neglect  of  duty  to  the 
defendant  as  one  of  the  public,  and  the 
pleading  demurred  to,  in  my  opinion,  is 
sufficient  as  a  defence,  and  therefore  the 
demurrer  must  be  disallowed. 

The  plaintiffs  appealed  from  this  judg- 
ment. 

Pollard  (T.  Bcddam  with  him),  on 
June  2,  appeared  for  the  plaintiffs. 
Cavanagh,  for  the  defendant. 

Bramwkll,  L.J. — With  great  respect  to 
the  opinion  of  Mr.  Justice  Grove,  1  cannot 
agree  with  his  judgment  in  this  case.  I 
think  that  the  defect  of  the  plea  demurred 
to  is  perfectly  plain,  and  that  it  affords  no 
answer  in  point  of  law  to  the  statement 
of  claim.  The  plaintiffs'  case  is  this: 
"We  were  possessed  of  a  cheque  which 
was  stolen  from  us ;  an  indorsement  was 
forged ;  the  cheque  got  into  the  hands  of 
you,  the  defendant,  and  now  we  want  our 
money  back."  The  defendant  admits  all 
this,  but  says  in  answer  that  what  hap- 
pened was  through  the  fault  of  the  plain- 
tiffs in  not  taking  sufficient  care  of  the 
cheque;  that  the  plaintiffs  employed  a 
clerk  of  known  bad  character,  and  gave 
him  many  opportunities  of  acting  dis- 
honestly. I  have  a  difficulty  in  dealing 
with  the  proposition  that  those  facts 
afford  any  answer  to  the  claim,  because  I 
am  at  a  loss  to  find  any  reason  in  sup- 
port of  the  proposition.  The  only  answer 
to  it  is,  it  is  not  the  law.  I  am  of  opi- 
nion that  the  demurrer  must  be  allowed 
with  costs. 

Baggallay,  L.J.— I  am  of  the  same 
opinion. 

Brett,  L.J. — The  cause  of  action  is 
founded  on  the  facts  that  a  cheque  of  the 
plaintiffs  has  been  stolen  and  the  indorse- 
ment of  their  name  forged,  and  the  action 
is  brought  to  recover  the  value  from  the 
defendant,  into  whose  hands  the  cheque 
has  come.  The  defence  seeks  to  justify, 
as  against  the  plaintiffs,  the  stealing  and 
forgery  on  tho  ground  that  they  were 
entirely  the  result  of  the  plaintiffs'  neg- 
ligent conduct.  In  point  of  law  no 
negligence  can  justify  a  thief  or  forger  j 
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it  may  be  taken  into  consideration  in 
punishing  him,  bat  it  is  impossible  to  say 
that  any  negligence  can  be  a  justification 
or  excuse.  If  so,  there  can  be  no  reason 
why  the  plaintiffs  shonld  not  take  ad. 
vantage  of  the  fact  that  the  cheque  was 
stolen  and  forged,  and  recover.  There  is 
another  ground  upon  which  the  plea  is 
bad :  there  can  be  no  negligence  without 
neglect  of  some  duty ;  there  was  no  duty 
here — no  relation  between  the  plaintiffs 
and  defendant  which  could  cause  any 
duty  to  exist  from  the  plaintiffs  to  the 
defendant.  I  am  of  opinion  that  the 
demurrer  should  be  allowed. 

Judgment  reversed. 


Solicitors— Freshflelds  &  Williams,  for  plaintiffs ; 
\Y.  Medcalf,  for  defendant 


[IN  THE  COUET  OF  APPEAL.] 

June  29.}     the  queen  v.  sheward.* 

Certiorari — Discretion — Lands  Clauses 
Consolidation  Act,  1845  (6  Vict.  c.  18)— 
Time  within  which  Certiorari  to  quash 
Inquisition  should  be  applied  for. 

A  railway  company,  having  power  to 
take  lands  compulsorily,  gave  notice  to  treat, 
under  the  Lands  Clauses  Consolidation  Act, 
1845,  for  a  portion  of  some  leasehold  land 
belonging  to  the  claimant..  Upon  an  in- 
quisition  to  assess  compensation  before  the 
under-sheriff  and  a  jury,  compensation  was 
claimed  for  (amongst  oilier  things)  loss  to 
the  claimant  by  reason  of  the  portion  of  his 
land  not  taken  by  the  railway  company 
having  beenrendered,  through  tits  proximity 
of  the  railway,  unfit  for  the  carrying  on  of 
the  claimant's  business  upon  it.  No  objec- 
tion to  this  claim,  or  tlie  evidence  in  support 
of  it,  was  raised  by  the  company,  and  it  was 
left  by  the  under-sheriff  to  be  considered  by 
the  jury.  The  inquisition  and  finding  were 
signed  on  the  19th  of  February,  and  the 
claimant  taxed  his  costs,  and  was  paid  them 

*  Coram  Bramwcll,  L.  J. ;  Baggallay,  L.  J. ;  and 
Brett,  L.J. 
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on  the  19th  of  April,  without  any  objection. 
Abstract  of  title  was  furnished  and  requisi- 
tions thereon  answered,  and  the  draft  as- 
signment prepared.  The  railway  company 
having  failed  to  pay  the  compensation  at- 
sessed,  the  claimant  issued  his  writ  in  an 
action  for  the  amount,  and  on  the  21i<  of 
July  the  company  obtained  a  rule  for  a  cer- 
tiorari to  bring  up  and  quash  the  inquisi- 
tion, on  the  ground  that  there  had  been 
an  excess  of  jurisdiction  in  considering  the 
damage  caused  to  the  claimant  in  retped 
of  his  use  of  land  not  taken  by  the  com- 
pany. The  Queen's  Bench  Division  dis- 
charged the  rule,  on  the  ground  that  the 
application  for  a  certiorari  was  too  late,  the 
Court  stating  that,  as  a  rule,  a  certiorari  to 
bring  up,  for  the  purpose  of  quashing  it,  an 
inquisition  taken  under  the  Lands  Clauses 
Consolidation  Act,  1845,  should  not  be 
granted  after  the  expiration  of  the  time 
allowed  for  setting  aside  an  award  made 
under  the  same  Act : — Held,  that  the  rule 
stated  by  the  Queen's  Bench  Division  vat 
a  good  onef  and  that  their  discretion  had 
been  rightly  exercised. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  discharging  a  rale  for  a 
certiorari  to  bring  up,  for  the  purpose  of 
quashing  it,  an  inquisition  to  assess  com- 
pensation nnder  the  Lands  Clauses  Con- 
solidation Act,  1845. 

The  case  in  the  Court  below  is  reported 
ante,  Q.B.  329,  where  the  facts  are  fall; 
stated. 

Bidder  (Sir  H.  Qiffard,  J.  G.  EoUtcas 
and  L.  E.  Pyke  with  him),  for  the  prose- 
cutors, The  Metropolitan  and  St.  John's 
Wood  Railway  Company. — The  Queen'" 
Bench  Division  exercised  their  discretion 
wrongly.  The  claimant  has  not  been 
prejudiced  by  the  delay  in  moving  for  the 
certiorari,  and  the  Queen's  Bench  Division 
ought  to  have  granted  it.  The  prosecu- 
tors ought  not  to  be  deprived  of  their 
legal  rights  because  they  were  some  time 
in  finding  out  what  those  rights  were. 
The  application  for  a  certiorari  is  in  suffi- 
cient time  if  made  at  any  time  before  the 
amount  of  compensation  assessed  on  the 
inquisition  is  paid  over  to  the  claimant. 

On  the  question  whether  the  jury  ought 
to  have  considered  the  claim  for  corapen- 
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sation  in  respect;  of  loss  caused  to  tbe 
claimant  in  consequence  of  the  land  not 
taken  by  the  railway  company  having 
been  rendered  unfit  for  the  business  car- 
ried on  upon  it,  he  cited  The  City  of 
Glasgow  Railway  Company  v.  Hunter  (1), 
The  Hammersmith  and  City  Railway  Com. 
pany  v.  Brand  (2),  and  The  Duke  of 
Buccleuch  v.  The  Metropolitan  Board  of 
Works  (3). 

The  Attorney-General  (Sir  H.  James) 
and  Biron,  for  the  claimant,  were  not 
heard. 

Braxwell,  L.J. — I  am  of  opinion  that 
this  appeal  should  be  dismissed.  It  is  not 
disputed  that  it  is  discretionary  in  the 
Court  whether  they  will  grant  a  certiorari 
or  not.  If  we  were  inclined  to  interfere 
with  the  exercise  of  discretion  by  the 
Queen's  Bench  Division,  a  very  strong 
case  would  be  required  to  induce  us  to  do 
so.  But  I  think  the  Court  below  were 
right  in  the  way  they  exercised  their  dis- 
cretion. The  defendants  can  shew  nothing 
which  has  misled  them  so  as  to  excuse 
their  delay;  all  they  can  allege  is  that 
they  did  not  know  what  the  law  was, 
but  now  that  they  do  know  they  stand 
upon  their  rights.  1  think  it  would  be 
unreasonable  to  set.  aside  the  inquisition 
even  if  tbe  jury  proceeded  upon  a  wrong 

Principle  in  assessing  the  plaintiff's  loss, 
have  very  great  doubt  whether  they  did. 
The  plaintiff's  case  is  that  his  interest  in 
his  leasehold  property  is  worth  6,000i.  less 
than  it  was  before  the  company  took  part 
of  his  land,  and  he  makes  that  out  by 
shewing  what  use  ho  made  of  the  property 
before  the  company  came,  and  what  use 
he  has  been  able  to  make  of  it  since.  I 
think  all  reason  and  justice  is  on  his  side, 
though  I  give  no  final  opinion  now  upon 
the  point,  whether  this  case  would  come 
within  the  decision  in  The  Hammersmith 
and  City  Railway  Company  v.  Brand  (2). 
I  may  also  add  a  doubt  whether  the 
Court  of  Queen's  Bench  could  have  any 
power  to  quash  an  inquisition  good  upon 
the  face  of  it,  and  not  in  excess  of  juris- 

(1)  Law  Rep.  2  Sc.  A  pp.  78. 

(2)  38  Law  J.  Hop.  Q.B.  265;  Law  Rep.  4  E. 
&I.  App.  171. 

(3)  41  Law  J.  Rep.  Exch.  137;  Law  Rep.  5 
H.L.  Cas.  418. 


diction  in  the  sense  that  the  jury  adjudi. 
cated  upon  a  matter  upon  which  they 
had  no  jurisdiction  to  adjudicate. 

Baooallay,  L.J. — I  am  of  the  some 
opinion.  It  appears  to  be  a  general  rule 
of  the  Queen's  Bench  Division  not  to 
grant  a  certiorari  to  bring  up  an  inquisi- 
tion taken  under  the  Lands  Clauses  Con- 
solidation Act,  1845,  for  the  purpose  of 
quashing  it,  after  tbe  expiration  of  the 
time  allowed  for  setting  aside  an  award 
made  under  the  powers  of  the  same  Act. 
That  rule  is  a  reasonable  one,  and  I  for 
one  am  not  disposed  to  take  a  different 
view  from  that  of  the  Queen's  Bench 
Division.  I  think  they  were  right  in 
acting  upon  the  rale,  and  in  refusing  to 
grant  the  certiorari  asked  for.  That 
ground  is  sufficient  to  dispose  of  this  case, 
but  I  cannot  help  saying  that  I  have  con- 
siderable doubt  whether  there  was  any 
excess  of  jurisdiction.  Reliance  was 
placed,  in  argument,  upon  the  earlier 
cases  of  The  City  of  Glasgow  Railway 
Company  v.  Hunter  (1)  and  The  Hammer- 
smith and  City  Railway  Company  v.  Brand 
(2)  ;  but  both  those  cases  were  discussed 
in  The  Duke  of  Buccleuch  v.  The  Metro* 
politan  Board  of  Works  (8),  and  the  dis- 
tinction was  pointed  out  that  in  the  two 
former  cases  no  land  was  taken  by  the 
railway  company,  whereas  there  was  land 
taken  in  the  case  of  the  Duke  of  Bnc- 
clench.  I  think  the  distinction  a  well- 
founded  one. 

Brett,  L.J. — I  think  we  are  more  at 
liberty  than  usual  to  review  the  discretion 
exercised  by  the  Queen's  Bench  Division, 
because  they  stated  that  they  exercised  it 
upon  a  general  rule,  and  if  we  thonght 
that  general  rnle  wrong,  there  would  be 
more  ground  than  usual  for  considering 
the  exercise  of  their  discretion.  I  think 
their  general  rule  is  just  and  fair,  and  one 
with  which  we  ought  not  to  interfere. 
That  is  sufficient  to  determine  this  case. 
But  I  have  a  strong  opinion  that  there 
was  no  excess  of  jurisdiction.  I  think 
the  case  of  The  Duke  of  Buccleuch  v.  The 
Metropolitan  Board  of  Works  (3)  draws  a 
broad  distinction  between  cases  where 
land  is  taken  by  a  railway  company  and 
where  it  is  not.    I  think  that  case  shews 
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that,  where  part  of  the  plaintiff's  land  is 
taken  for  the  purposes  of  the  railway,  in 
assessing  compensation  it  may  be  taken 
into  consideration  that  the  land  is  taken 
for  the  ordinary  use  of  the  railway  with 
all  its  concomitants.  If  my  view  is  right, 
every  part  of  the  evidence  could  have  been 
objected  to  on  the  inquisition,  and  the 
only  ground  of  complaint  which  the  de- 
fendants could  have  would  be  that  the 
verdict  was  against  evidence,  or  that 
there  was  misdirection  by  the  under- 
sheriff.  There  could  bo  no  excess  of 
jurisdiction.  Bat  my  judgment  is  that 
this  appeal  ought  to  be  dismissed  on  the 
first  ground. 

Judgment  affirmed. 


Solicitors— Allen  &  Son,  for  claimant ;  Burchells, 
for  the  railway  company. 


at  the  trial  the  plaintiff's  counsel  agreti  to 
credit  the  defendant  with  322.,  being  ike 
admitted  value  of  the  policy  when  re- 
instated : — Held  (affirming  the  judgment 
of  Field,  J.),  that  the  defendant's  position 
as  a  surety  was  not  altered,  so  as  to  dis- 
charge him  from  liability,  by  reason  of  ike 
course  the  plaintiff  had  pursued  in  ike 
bankruptcy,  as  the  policy  teas  valueless 
when  she  sent  in  her  proof.  Held  also, 
that,  if  the  policy  was  of  value  when  ike 
plaintiff  proved  in  the  bankruptcy,  and  if 
she  exercised  her  option,  under  the  bank- 
ruptcy law,  of  handing  over  her  security  io 
the  trustee,  and  proving  for  the  wkole 
amount  of  her  debt,  the  defendant  was  tu4 
thereby  whoUy  discharged  from  liability  as 
a  surety,  but  only  to  the  extent  of  the  value 
of  the  policy. 


^eA^£~^  t-*1 7/^~Jt 
[IN  THE  COURT  OR  APPEAL.l  , 

1880.  i    st£yv7.2>  , 

June  10  |  Banroow  and  wife  v.  juggins.* 

Principal  and  Surety — Collateral  Secu- 
rity— Bankruptcy — Policy  of  Insurance — 
Secured  Creditor — Proof  of  Debt  without 
valuing  the  Security — Whether  Surety  dis- 
charged. 

The  defendant  became  surely  for  the 
payment  of  a  debt  of  400Z.,  owing  from  P. 
to  the  plaintiff;  and  by  agreement  between 
the  parlies,  P.  handed  over  a  policy  of 
insurance  on  his  life  to  the  plaintiff  as 
collateral  security.  P.  afterwards  became 
bankrupt,  and  at  that  time  two  of  the 
premiums  on  the  policy  remained  unpaid, 
and  the  policy  Jiad  lapsed.  The  plaintiff 
proved  in  P.'s  bankruptcy  for  the  full 
amount  of  her  debt,  stating  in  her  proof 
that  she  held  the  policy  as  collateral  secu- 
rity, but  putting  no  value  on  it.  The  policy 
was  afterwards  given  up  to  the  trustee  in 
bankruptcy  for  tlie  benefit  of  the  creditors, 
and  the  insurance  company  agreed  io  re- 
instate it.  The  plaintiff  sued  the  defendant, 
as  surety,  for  the  amount  of  P.'s  debt,  and 

*  Coram  Bramwell,  L.J.;   Baggallay,  L.J.; 
and  Brett,  L.J. 


Appeal  from  a  judgment  of  Field,  J, 
after  further  consideration. 

The  facts  are  fully  stated  in  the  judg- 
ment of  Field,  J.,  ante,  Q.B.  3-53. 

H.  Matthews  and  B.  T.  Reid,  for  the 
defendant. — The  plaintiff,  Mrs.  Rainbow, 
when  she  sent  in  her  proof  in  Pratt's 
bankruptcy,  ought  to  have  placed  some 
value  upon  the  policy  of  insurance  on 
the  debtor's  life,  and  her  omission  to  do 
so  altered  the  defendant's  position  as  a 
surety,  so  that  he  was  altogether  released 
from  his  contract  of  suretyship.  The 
trustee  in  bankruptcy  was  entitled  to 
have  possession  of  the  policy  for  what  it 
was  worth,  and  it  had  some  value,  be- 
cause it  is  an  almost  universal  practice  of 
insurance  companies  to  reinstate  lapsed 
policies  upon  payment  of  the  arrears  of 
premium  and  interest.  If  the  policy  had 
no  legal,  it  had  a  marketable,  value.  It  is 
like  the  case  of  a  slip  on  a  marine  in- 
surance ;  it  is  the  nniversal  practice  of 
insurance  companies  to  pay  on  slips,  and 
those  slips  have  a  marketable  value.  If 
the  creditor  attached  no  value  to  the 
policy,  she  was  bound,  under  the  Bank- 
ruptcy Act,  1869,  and  rules,  to  place  a 
nominal  value  upon  it,  if  she  wished  to 
retain  the  security.  The  question  ought 
to  be  considered  as  between  creditor  and 
surety,  not  as  between  creditor  and 
trustee  in  bankruptcy.  The  surety's 
position  has,  in  fact,  been  altered  if  he  is 
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deprived  of  a  reasonable  anticipation  of 
getting  something,  as  he  was  here.  Any 
alteration  of  his  position,  even  though  it 
be  to  his  advantage,  relieves  him  alto- 
gether from  liability — Polak  v.  Everett 

(1). 

A.  Wills  and  E.  D.  Greene,  for  the 
plaintiffs,  were  not  required  to  argue. 

Bbamwell,  L.J. — This  case  has  been 
argued  for  the  appellant  with  great  ability 
and  force.  I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  recover,  and  that 
the  position  of  the  defendant  as  a  surety 
was  not  altered  by  that  which  Mrs.  Bain- 
bow  did  in  the  bankruptcy  proceedings. 
I  am  inclined  to  think  that  she  might  have 
left  this  paper  out  of  mention  altogether, 
as  much  as  if  the  security  had  been  some 
article  that  had  fallen  into  the  sea  and  been 
carried  away  by  the  tide.  When  she  proved 
in  the  bankruptcy  nothing  remained  of 
the  policy  but  a  mere  piece  of  paper.  It 
was  no  more  a  security  than  a  letter  from 
anybody  to  the  insurance  company  would 
have  been,  requesting  that  the  company 
would  take  into  consideration  the  circum- 
stances of  the  principal  debtor,  and  make 
some  allowance  to  Mrs.  Rainbow  on  ac- 
count of  the  policy.  There  was  nothing 
but  a  claim  on  the  mercy  of  the  insurance 
company.  The  situation  of  the  surety 
could  not  then  bo  altered  by  anything 
done  with  respect  to  the  security.  I 
think  also  there  is  another  ground  upon 
which  the  plaintiffs  are  entitled  to  suc- 
ceed. It  is  true  that  when  a  man  enters 
into  a  contract  of  suretyship  it  is  a  part  of 
the  bargain  that  the  contract  shall  not  be 
changed  to  his  prejudice  by  any  improper 
dealing  with  the  security  which  may  lose 
to  him  a  benefit  to  which  he  is  entitled. 
But  he  makes  that  bargain  subject  to  the 
general  law  of  the  land ;  and  if  that  law  is 
that,  under  certain  circumstances,  certain 
things  must  happen  to  the  security  as  a 
consequence  of  the  creditor  doing  the  best 
be  can  for  himself  and  the  best  he  can 
for  the  surety,  then  there  is  this  general 
rule,  that  the  contract  to  the  benefit  of 
which  the  surety  is  entitled,  namely,  that 
he  shall  not  be  prejudiced  by  dealings 


1)  45  Law  J.  Rep.  Q.B.  369;  Law  Rep.  1 
P.  669. 


with  the  security,  must  be  modified  ac- 
cordingly. If,  therefore,  the  law  is,  as 
undoubtedly  it  is,  that  Mrs.  Rainbow- 
could  not  prove  for  the  full  amount  of  her 
debt  without  a  right  on  the  part  of  the 
trustee  to  have  the  policy  given  up  to 
him,  she  was  entitled,  if  she  thought  fit, 
for  her  own  protection,  to  prove  for  the 
full  amount  of  the  debt ;  and  if,  as  a  con- 
sequence, the  trustee  was  entitled  to  the 
policy,  and  it  was  of  some  value,  the  utmost 
which,  to  my  mind,  the  surety  could  say 
to  her  would  be,  "  If  you  had  a  right  to 
alter  my  position  in  a  sense,  you  bad 
no  right  to  diminish  what  might  have 
come  to  me  from  the  policy ;  you  must 
make  me  an  allowance  for  the  loss  which 
has  been  occasioned  by  the  way  in  which 
you  have  availed  yourself  of  your  rights." 
As  an  illustration,  suppose  a  creditor, 
holding  a  policy  of  this  sort :  if  there  was 
no  bankruptcy  he  would  not  have  any 
right  to  sell  it ;  all  he  could  do,  I  ima- 
gine, would  be  to  keep  it  on  foot  himself. 
Prima  facie,  the  surety  may  say,  "  You 
have  no  right  to  sell;"  but  when  the 
Legislature  steps  in  on  the  bankruptcy  of 
the  debtor,  and  compels  the  creditor 
either  to  sell  or  to  put  a  value  upon  the 
policy,  the  case,  I  think,  is  altered. 

But  here  the  policy  was  a  mere  piece  of 
waste  paper — a  help  to  getting  a  favour- 
able consideration  from  the  insurance 
company.  I  cannot  help  saying  that,  in 
my  opinion,  the  person  entitled  to  that 
favourable  consideration  was  the  defen- 
dant, who  paid  the  two  premiums.  Per- 
haps, if  the  whole  of  the  facts  had  been 
brought  before  the  directors,  they  might 
have  recognised  it  as  a  reasonable  thing 
to  do  that  which  would  be  practically 
keeping  the  policy  on  foot  in  favour  of 
the  defendant,  and  this  dispute  would  be 
at  an  end.  I  only  mention  this  in  order  to 
shew  that  our  judgment  is  justified  with 
respect  to  the  moral  obligation  which 
tho  company  had  to  continue  the  policy. 
However  that  may  be,  I  am  of  opinion,  in 
the  first  place,  that  this  policy  need  not 
have  been  mentioned  in  Mrs.  Rainbow's 
proof  at  all ;  that,  if  mentioned,  it  certainly 
was  of  no  value  whatever ;  in  the  second 
place,  that  the  plaintiff  here  was  entitled 
to  avail  herself  of  her  rights,  which  she 
did ;  and  that,  if,  as  a  consequence  of  her 
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bo  doing,  tho  surety's  position  has  been 
altered,  he  is  only  entitled  to  be  allowed  in 
respect  of  the  extent  to  which  his  position 
has  been  altered.  Upon  these  grounds  I 
think  the  plaintiff  is  entitled  to  recover. 

Baooallay,  L.J. — Mrs.  Rainbow  was 
undoubtedly  a  secured  creditor  in  the 
bankruptcy  within  section  16,  sub- section 
5  of  the  Bankruptcy  Act,  1869.  As  such 
she  was  entitled  to  vote  on  the  composi- 
tion resolutions,  and  it  was  open  to  her 
to  have  taken  the  course  indicated  in  sub- 
section 4  of  section  16,  which  provides 
that  "  a  secured  creditor  shall,  for  the 
purpose  of  voting,  be  deemed  to  be  a 
creditor  only  in  respect  of  the  balance 
(if  any)  due  to  him  after  deducting  the 
valne  of  his  security ;  and  the  amount  of 
such  balance  shall,  until  the,  security  be 
realised,  be  determined  in  the  prescribed 
manner.  He  may,  however,  at  or  pre- 
viously to  the  meeting  of  creditors,  give 
up  the  security  to  the  trustee,  and  there- 
upon he  shall  rank  as  a  creditor  in  respect 
of  the  whole  sum  due  to  him."  The 
"  prescribed  manner "  is  to  be  found  in 
the  rules.  Rule  99  provides  that  "a 
secured  creditor,  unless  he  shall  have 
realised  his  security,  shall,  previously  to 
being  allowed  to  prove  or  vote,  state  in 
his  proof  the  particulars  of  his  security 
and  the  value  at  which  he  assesses  the 
same,  and  he  shall  be  deemed  to  be  a  cre- 
ditor only  in  respect  of  the  balance  due  to 
liim  after  deducting  such  assessed  value 
of  the  security." 

Bat  a  creditor  is  placed  in  an  awkward 
position  as  regards  his  security,  if  he  puts 
a  value  on  it,  because  if  the  security 
realises  a  larger  sum  than  the  price  at 
which  the  creditor  has  assessed  it,  he  has 
to  account  for  the  excess,  and  does  not 
get  any  benefit  in  respect  of  it ;  so  that  a 
prudent  creditor,  under  ordinary  circum- 
stances, would  prefer  to  hand  over  the 
security  to  the  trustee  to  be  realised  for 
what  the  trustee  can  make  out  of  it,  and 
prove  himself  for  his  whole  debt.  Now 
it  appears  to  me  that  when  yon  have 
three  persons  holding  the  relations  of  cre- 
ditor, debtor  and  surety  respectively,  the 
surety,  in  the  event  of  the  bankruptcy  of 
the  debtor — an  event  which  may  fairly 
be  said  to  have  been  in  contemplation 


by  all — is  not  entitled  to  require  the  cre- 
ditor to  forego  the  rights  he  would 
otherwise  have.  It  has  been  argued  that, 
when  the  bankruptcy  takes  place,  the 
secured  creditor  is  deprived  of  the  exer- 
cise of  his  option  either  to  value  bis 
security  or  to  hand  it  over  to  the  trustee 
and  prove  for  the  whole  amount  of  the 
debt,  but  that  he  must  adopt  the  alterna- 
tive most  in  favour  of  the  surety.  There 
is  nothing  that  I  can  see  in  the  Bank- 
ruptcy Act  and  rules  or  in  the  principles 
of  bankruptcy  law  to  put  him  in  that 
position.  It  seems  that  in  the  present  case 
the  security  was  mentioned  in  Mrs.  Rain- 
bow's proof  but  that  no  value  was  placed 
upon  it.  In  my  opinion  that  was  right 
at  the  time  that  it  was  done.  The  policy 
was  of  no  valne  whatever.  It  depended 
on  the  goodwill  of  the  directors  of  the 
insurance  company  whether  they  would 
allow  it  to  be  revived  or  not.  By  men- 
tioning the  policy  the  creditor  practically 
recognised  the  right  of  the  trustee  in 
bankruptcy  to  it  for  what  it  was  worth, 
because  it  became  the  property  of  the 
trustee  if  there  was  no  assessmeut  of  the 
value,  and  if  the  whole  amount  of  the 
debt  was  proved  for.  It  appears  to  me 
that  the  order  of  the  Court  of  Bankruptcy 
that  the  policy  should  be  given  up  to  the 
trustee  for  the  creditors  was  right  in  view 
of  the  fact  that  the  whole  amount  of 
Mrs.  Rainbow's  debt  was  proved  for. 

Brett,  L.  J. — If  this  policy  had  been  in 
existence  and  of  value  so  that  Mrs.  Bain- 
bow  was  a  secured  creditor  of  the  bank- 
rupt, I  should  have  agreed,  for  the  reasons 
given  by  Lord  Justice  Bramwell  and  Lord 
Justice  Baggallay,  that  the  fact  of  her  not 
putting  a  value  on  .the  policy,  and  of  her 
giving  it  up  to  the  trustee,  would  not 
have  wholly  released  the  defendant.  But, 
assuming  that  at  one  time  she  was  a 
secured  creditor  of  tho  debtor,  yet  it  is 
manifest  at  the  time  she  had  to  act  in  the 
bankruptcy  that  this  policy  was  of  no  value 
whatever.  It  is  absurd  to  say  that  she 
ought  to  have  put  a  nominal  value  upon 
it,  or  that  any  legal  result  could  follow 
from  her  not  patting  a  value  upon  that 
which  had  no  value.  The  defence  to  the 
action  is  founded  on  the  assertion  that 
the  defendant's  position  as  a  surety  was 
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altered  by  something  done  or  omitted  to 
be  done  by  the  plaintiff  Mrs.  Rainbow.  I 
am  of  opinion  that  when  Mrs.  Rainbow 
proved  in  the  bankruptcy  she  had  no 
collateral  security  for  the  debt ;  that  she 
was  therefore  not  a  secured  creditor  of 
the  debtor ;  and  that  the  defendant  was 
not  the  surety  of  a  secured  creditor  of  the 
debtor.  It  follows  that  what  Mrs.  Rain- 
bow did  was  perfectly  right,  and  that  the 
defendant's  position  was  not  altered  in 
the  least.  I  say  that  she  was  not  a  se- 
cured creditor,  because  at  that  time  the 
policy  had  lapsed ;  it  was  not  in  existence ; 
there  was  no  power  in  any  Court  of  law 
or  equity  to  make  the  insurance  company 
reinstate  it.  The  piece  of  paper,  more- 
over, was  of  no  marketable  value  at  all. 
No  business  man  would  have  given  a 
penny  for  it.  Even  supposing  that  the 
surety's  position  would  be  altered  in  the 
case  ingeniously  put  by  Mr.  Reid,  where 
on  a  marine  insurance  you  could  shew  a 
constant  practice  of  insurance  companies 
to  pay  on  slips,  this  case  is  quite  differ- 
ent. Here  the  holder  of  the  policy  had 
deliberately  abstained  from  paying  at 
least  two  premiums,  and  nobody  would 
have  given  anything  for  the  chance  of  the 
company  reinstating  the  policy. 

I  am  of  opinion,  therefore,  that  the 
judgment  should  be  affirmed.  I  may  add 
that  if  it  were  assumed  that  the  policy 
was  of  value,  and  that  Mrs.  Rainbow  had 
acted  wrongly  by  neglecting  or  omitting 
to  put  a  value  upon  it,  or  to  hand  it  over 
to  the  trustee,  I  doubt  whether  I  could 
agree  with  what  seems  to  have  been  the 
view  of  Mr.  Justice  Manisty  that  never- 
theless the  surety  would  not  have  been 
wholly  released  from  his  liability,  but  only 
from  so  much  of  it  as  was  represented  by 
the  value  of  the  policy.  I  must  not  be 
taken  to  agree  with  that  proposition. 

Judgment  affirmed. 


Solicitors — Prior,  Bigg,  Church  &  Adams,  agents 
for  "W.  W.  Robinson,  Oxford,  for  plaintiflfc; 
Charles  Ma  11am,  agent  for  F.  &  G.  Mallam, 
Oxford,  for  defendants. 
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Marine  Insurance — Constructive  total 
Loss — Sale  of  Ship  by  Master — Urgent 
Necessity —  Evidence  — Misdirection  — New 
Trial— Order  XXXIX.  rule  3. 

A  vessel  struck  upon  a  rock  outside  a 
harbour,  and  it  was  necessary  to  lighten  her 
in  order  to  get  her  off  at  the  next  high  tide, 
and  for  that  purpose  her  master  entered 
into  a  contract  with  one  0.,  who  was  the 
only  person  at  the  place  who  had  a  suf- 
ficient number  of  men  to  render  effectual 
assistance,  to  find  the  labour  required  for 
that  purpose.  0.  supplied  only  a  small 
number  of  men,  who  worked  very  lan- 
guidly in  discharging  the  cargo  for  two 
or  three  hours,  and  at  the  end  of  that 
time  0.  persuaded  the  master  to  cancel 
this  contract  and  to  call  a  survey  of  the 
vessel  and  sell  her.  0.  and  some  men  he 
brought  accordingly  made  a  survey,  and 
by  it  found  the  mainmast  raised  one  inch, 
the  main  combings  parted,  the  deck  plank 
opening  and  the  vessel  unseaworthy,  and 
advised  that  the  ship  and  cargo  should  be 
sold  for  the  benefit  of  all  concerned.  The 
master  then  sold  her  to  0.  for  a  very  small 
sum  of  money.  When  the  vessel  struck  on 
the  rock  there  was  a  strong  breeze  blowing, 
but  it  afterwards  got  calmer,  and  at  the 
time  of  the  sale  the  weather  was  good,  and 
the  vessel  lying  on  her  bilge  with  no  more 
danger  than  she  had  been  in  from  the  time 
she  struck,  but  there  was  evidence  that  if 
the  wind  veered  round  to  the  south  or  west 
the  sea  would  have  heaved  in  and  the  vessel 
would  have  broken  up  in  a  short  time.  As 
a  fact,  directly  after  the  sale  0.  brought  a 
number  of  hands  to  discharge  the  cargo,  and 
so  got  the  vessel  off  and  floated  her  at  the 
next  high  tide,  and  he  afterwards  repaired 
and  made  her  seaworthy  at  a  trifling  ex- 
pense. In  an  action  against  the  under- 
writer on  a  policy  of  insurance  on  the  vessel 
for  a  constructive  total  loss,  the  Judge  ruled 
on  the  above  facts  appearing  at  the  end  of 
the  plaintiff's  case,  that  there  was  no 
evidence  upon  which  the  jury  could  reason- 
ably find  the  urgent  necessity  for  the  sale  of 
the  vessel  at  the  time  the  was  sold,  and  he 
accordingly  withdrew  the  case  from  tits  jury 
and  directed  the  verdict  to  be  entered  for 
4Z 
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the  defendant : — Held,  by  Lord  Colekidge, 
C  J.y  that  such  ruling  was  right.  Held, 
by  Grove,  J.,  that  it  was  wrong,  and  that 
the  case  should  not  have  been  withdrawn 
from  the  jury. 

Quaere,  whether  Order  XXXIX.  rule  3, 
directing  that  a  new  trial  shall  not  be 
granted  on  the  ground  of  misdirection, 
unless  some  substantial  wrong  has  been 
thereby  occasioned  in  the  trial  of  the  action, 
applies  to  such  a  case. 

Action  on  a  time  policy  of  insurance 
which  the  plaintiff  had  effected  with 
the  defendant  and  other  underwriters 
on  the  vessel  the  Highflyer  valued  at 
2,8002.,  and  claim  for  a  constructive 
total  loss.  The  action  came  on  for  trial 
before  Lord  Coleridge,  C.J.,  at  the  last 
London  Michaelmas  sittings.  The  fol- 
lowing are  the  facts  as  they  appeared 
at  the  end  of  the  plaintiff's  case.  The 
Highflyer  on  the  morning  of  the  6th  of 
October,  1876,  while  she  was  covered  by 
the  said  policy,  struck  upon  a  reef  or 
rock  close  to  the  shore  as  she  was  going 
out  of  Tub  Harbour  on  the  coast  of 
Labrador.  She  got  on  the  reef  on  the 
top  of  high  tide.  The  tides  were,  how- 
ever,  rising  tides,  but  in  order  to  get  her 
off  it  was  necessary  to  lighten  her  by  dis- 
charging her  cargo,  or  at  least  a  large 
portion  of  it.  Tub  Harbour  is  a  small 
place  practically  only  inhabited  during 
certain  seasons  of  the  year  when  fish  are 
cured  and  loaded  there.  A  person  of  the 
name  of  Green  who  had  loaded  the 
cargo  of  the  Highflyer  and  was  at  the 
harbour  at  that  time  with  about  thirty  or 
forty  men  under  him  engaged  in  the 
fishing  business,  was  the  only  person 
who  had  a  sufficient  number  of  men  to 
be  able  to  render  effectual  assistance  in 
lightening  the  vessel  and  getting  her  off 
the  rock,  and  there  was  no  magistrate  or 
person  of  authority  in  the  place.  The 
master  of  the  Highflyer  having  tried  for 
a  short  time  to  discharge  some  of  the 
barrels  of  herrings  which  formed  the 
cargo,  made  an  agreement  with  Green  at 
about  2  o'clock  on  the  same  day,  namely, 
the  6th  of  October,  by  which  for  200Z. 
Green  agreed  to  give  all  the  labour  and 
assistance  he  could  get  in  order  to 
lighten  the  vessel  and  get  her  off.  Under 


this  agreement  Green  sent  some  eight  of 
his  men  who  worked  for  about  two  hours, 
but  very  languidly  and  not  fairly,  and 
ultimately  the  captain  was  persuaded  by 
Green  to  cancel  this  agreement  and  to 
call  a  survey  of  the  vessel.  There  was  a 
strong  breeze  blowing  when  the  vessel 
struck,  and  it  was  stated  by  some  of  the 
witnesses  that  her  mainmast  had  started 
out  of  the  keelson,  had  got  loose,  and 
was  raised  about  an  inch  or  more,  that 
the  combings  of  the  main  hatch  had 
broken,  and  that  they  were  afraid  the 
vessel  would  break  in  halves.  One  of 
the  witnesses,  the  second  mate,  stated 
that  about  half-an-hour  before  the  survey 
he  examined  the  vessel  and  found  the 
butts  on  the  outside  abreast  of  the  main- 
mast  open  so  that  he  could  put  his  fingers 
in,  the  covering  board  and  water-ways 
the  same,  and  the  mast  partners  opening, 
and  the  wedges  coming  up,  that  the  vessel 
was  making  a  little  more  water,  and  that 
in  his  opinion  she  might  be  broken  up  in 
the  morning  and  be  worth  nothing  men 
for  salo.  At  the  time  of  the  survey  it 
wanted  only  about  three-quarters  of  an 
hour  to  low  tide  and  the  weather  was 
fine,  but  the  captain  and  some  of  the  men 
stated  that  if  the  wind  veered  round  to 
the  south  or  west  the  sea  would  have 
heaved  in  and  the  vessel  would  have 
broken  up  in  a  short  time.  The  survey 
was  made  by  Green  and  three  or  four 
men  whom  he  brought  with  him,  and  it 
was  drawn  up  in  the  following  form: 
"  We  find  the  mainmast  raised  one  inch 
and  the  main  combings  parted,  and  the 
deck  plank  opening.  Pronounce  the 
vessel  unseaworthy  and  advise  to  sell  for 
the  benefit  of  all  concerned  both  ship 
and  cargo."  Afterwards,  at  six  p.m. 
on  the  same  day,  the  6th  of  October,  the 
master  sold  the  ship  and  cargo  to  Green. 
At  that  time  the  weather  was  good,  and 
the  ship  was  in  no  greater  danger  than 
she  had  been.  The  ship  was  sold  for 
140Z.  and  the  cargo  for  4002.  The  cargo 
was  said  to  have  been  worth  2,0002.,  and 
a  considerable  part  of  it  was  at  that  time 
safe  on  shore.  As  soon  as  the  sale  was 
effected  Green  brought  sufficient  strength 
to  work  at  discharging  the  cargo,  and  on 
the  second  high  tide  after  she  had  struck 
he  succeeded  in  floating  the  vessel  She 


Digitized  by 


Google 


Vol.  49.] 

Hall  v.  Jupe,  CP. 

was  ultimately  repaired  for  about  20?. 
and  made  seaworthy,  although  she  was 
said  to  be  hogged  and  misshaped.  At 
the  conclusion  of  the  evidence  for  the 
plaintiff  the  learned  Judge  ruled  that 
there  was  no  evidence  upon  which  the 
jury  could  reasonably  find  the  urgent 
necessity  for  the  sale  of  the  vessel  at  the 
time  she  was  sold,  and  he  accordingly 
withdrew  the  case  from  the  jury  and 
directed  the  verdict  and  judgment  to  be 
entered  for  the  defendant. 

Watkin  Williams,  for  the  plaintiff,  sub- 
sequently obtained  a  rule  nisi  to  set 
aside  such  verdict  and  judgment,  and  for 
a  new  trial  on  the  ground  of  misdirection 
in  not  leaving  the  case  to  the  jury  on  the 
evidence  as  to  whether  the  master  had 
done  everything  which  he  conld  to  pre- 
vent the  necessity  of  selling  the  ship. 

Charles  Russell  and  My  burgh  shewed 
cause  against  this  rule. 

Butt  and  /.  0.  Mathew  argued  in 
support. 

Our.  adv.  vidt. 

Gbovb,  J. — This  was  a  case  which  was 
tried  before  Lord  Coleridge.    It  was  an 
action  upon  a  marine  policy  of  insurance 
against  an  underwriter,  and  the  ship  in 
coming  out  of  a  port  on  the  coast  of 
Labrador  struok  upon  a  rock  or  reef. 
The  case  of  the  plaintiff  was  that  the 
ship  was  very  much  damaged  and  was 
likely  to  go  to  pieces,  and  that  she  was 
sold  to  a  Mr.  Green  by  the  master,  and 
the  sole  question  in  the  case,  as  far  at  all 
events  as  it  was  argued  before  us,  was 
whether  the  circumstances  were  such  as 
to  afford  sufficient  evidence  to  be  laid 
before  a  jury  that  the  sale  was  justifiable. 
I  have  in  this  case  the  misfortune  to 
differ  in  opinion  from  my  Lord,  but  upon 
the  view  I  have  been  compelled  to  take 
of  tbe  evidence  I  cannot  say  it  was  a 
case  that  should  have  been  withdrawn 
from  the  jury.   It  may  be  that  I  am  pre- 
judiced by  my  early  education  in  these 
matters,  and  that  I  take  a  different  view 
to  that  of  Judges  younger  than  myself, 
who  have  taken  part  in  a  more  recent 
practice  of  the  law,  but  I  am  bound  to 
give  my  opinion  to  the  best  of  my  power, 
and  it  does  seem  to  me  that  there  was 
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evidence  to  be  laid  before  the  jury.  It 
was  not  a  case  in  which  there  was  no 
reasonable  evidence  so  far  as  that  is  ex- 
plained by  the  cases  of  which  Ryder  v. 
Wombwell  (1)  is  the  principal,  and  I 
cannot  agree  with  my  Lord's  view  of  a 
nonsuit  being  directed.    Now  the  facts 
detailed  in  evidence  (I  am  only  taking 
the  plaintiff's  evidence)  are  that  the 
vessel  struck  upon  a  reef,  that  she  was 
fixed  there  amidships,  that  her  butts 
parted,  so  that  according  to  the  evidence 
of  more  than  one  witness  yon  could  put 
your  hand  between  them,  that  the  mast 
was  loosened,  that  it  was  raised  either  an 
inch  or  two  inches  out  of  its  place,  and 
that  the  partners  of  the  mast  were 
damaged.    I  understand  the  partners 
to  be  the  wedges  which  are  put  round 
the  mast,  that  they  had  become  separated 
from  the  mast,  and  that  the  mast  was 
to  some  extent  detached  and  loose,  and 
that  in  the  belief  of  the  plaintiff's  wit- 
nesses, according  to  the  best  judgment 
they  could  form,  the  ship  was  likely  to  go 
to  pieces  in  a  very  short  time.   Now  I  do 
not  wish  at  all  to  exaggerate  or  to  say 
that  the  case  for  the  plaintiff  was  a 
strong  one,  that  is  to  say,  in  one  sense  of 
the  words  which  I  shall  presently  explain, 
but  I  cannot  help  thinking  there  was 
some  prima  facie  case  to  go  to  the  jury. 
There  are  witnesses  who  say  there  was 
no  alternative  but  to  sell  her,  if  they  are 
speaking  the  truth,  and  in  their  judg- 
ment it  was  necessary  to  sell  her;  thev 
all  express  their  opinion  and  give  their 
reasons  for  it.   Now  it  appears  a  Mr. 
Green  came  on  board  and  the  master 
entered  into  an  agreement  with  him 
that  for  200Z.  he,  Green,  would  bring 
assistance  and  help  to  get  the  vessel 
off.    He  did  not  bring  the  assistance 
which  after  events  proved  he  might 
have  done.     He  brought  only  a  tew 
men,  not,  I  think,  exceeding  eight. 
Subsequent  events  shew  they  could  have 
done  more,  and  I  am  almost  satisfied 
Green  was  not  honest  in  the  matter.  I 
have  not  enough  evidence  to  satisfy  me 
that  the  master  was  a  party  to  anything 
wrong,  but  he  seems,  so  far  as  I  can 
judge,  to  have  been  taken  in  by  Green. 

(1)  38  Law  J.  Rep.  Exch.  8;  Lav  Sep.  3 
Exch.  32. 
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He  coulcl  not  get  much  assistance,  his 
own  men  were  said  to  be  drunk,  and 
Green  brought  a  few  wbo  worked  lan- 
guidly.  Under  these  circumstances  he 
sold  the  vessel  and  cargo  for  6002.,  a  very 
small  portion  of  the  value,  and  the  ques- 
tion is,  whether  there  was  anything  to  go 
to  the  jury  that  such  a  sale  oould  be 
justified.    One  of  the  witnesses  says  the 
vessel  was  perfectly  broken  into  two,  and 
other  expressions  of  that  kind  are  used ; 
and  it  is  said  that  the  weather  came  on 
very  hard  for  an  hour  or  two,  and  they 
could  not  get  her  off.    The  weather  sub- 
sequently calmed,  and  about  the  time  the 
ship  was  actually  sold  the  weather  was 
much  calmer.   I  will  not  go  into  what 
subsequently  happened,  because  I  wish 
to  comment  upon  the  evidence  as  it 
stood  at  the  trial  as  to  the  acts  done 
at  the  time.    This  agreement  with  Green 
to  supply  men  to  assist  was  certainly  not 
properly  complied  with,  and  it  was  sub- 
sequently cancelled  apparently  by  the 
persuasion  of  Green.    In  favour  of  the 
nonsuit  it  is  said  that  the  captain  should 
have  insisted  upon  his  agreement,  but  it 
is  very  doubtful  whether,  if  he  had  in- 
sisted, Green  would  have  done  much  to 
assist  him,  and  the  probable  thing  is  that 
Green  was  looking  for  a  bargain  tor  him- 
self.   I  do  not  see  anything  to  satisfy  me 
the  captain  knew  of  that,  or  that  there 
was  evidence  to  shew  a  corrupt  bargain 
between  him  and  Green. 

I  have  given  a  very  short  outline  of 
that  of  which  there  was  a  great  body  of 
evidence,  and  I  now  come  to  the  counter 
matters  disclosed  upon  the  plaintiffs  evi- 
dence. There  were  spring  tides  and  the 
tides  were  rising,  therefore  there  was  a 
better  chance  of  floating  the  vessel  at 
each  tide ;  but  as  we  know,  when  a  vessel 
is  stranded,  the  increase  of  the  tide  drives 
her  in  further,  particularly  if  there  is  any 
wind,  and  it  is  not  anything  like  a  cer- 
tainty she  will  be  got  off.  She  was  in 
fact  floated  at  the  next  high  tide  but 
one  after  she  stranded. 

She  was  afterwards  repaired  by  Green, 
and  the  repairs  cost  only  about  202. 
That  is  certainly  very  strong  evidence 
to  shew  that  these  men  probably  ex- 
aggerated the  state  of  the  vessel.  After 
the  vessel  was  repaired  it  was  said  she 


was  never  the  same  vessel  as  she  was 
before,  but  that  she  was  hogged  and 
misshaped.    That  is  pretty  nearly  an 
outline  of  the  case.    It  may  have  been 
only  a  speculation,  but  I  am  inclined  to 
think  it  was  something  more  than  ft 
speculation  on  the  part  of  Green,  that 
he  knew  he  could  bring  assistance  to 
bear  which  the  captain  did  not  know 
of  or  oould  not  get,  and  as  soon  as  he 
made  this  bargain  he  brought  all  this 
labour  to  bear  upon  the  vessel,  and  at  the 
second  high  tide  got  her  off.    The  ques- 
tion then  is,  whether  there  was  sufficient 
to  say  there  was  no  evidence  to  go  to  the 
jury.    Now  a  case  which  goes  very  far 
indeed,  and  in  its  facts  is  very  similar  to 
the  present  case,  is  the  case  of  The  Cobe- 
quid  Marine  Insurance  Company  v.  Bar- 
teaux  (2).    In  that  case  the  facts  were 
in  many  respects  similar,  but  there  was 
no  evidence  that  the  ship  was  making 
water,  or  that  she  was  considerably  logged, 
or  that  she  was  badly  strained ;  indeed 
the  reverse  was  the  case.    In  the  present 
case  I  ought  to  say  that  a  survey  was 
held  upon  this  vessel  by  four  people, 
Green  being  one  of  them;  they  con- 
demned the  vessel  as  being  unseaworthy, 
which  in  itself  would  not  be  sufficient, 
because  a  vessel  being  merely  unsea- 
worthy would  not  justify  a  sale,  and  they 
recommended  the  vessel  should  be  sold 
for  the  benefit  of  all  concerned.  There 
is  an  expression  in  the  judgment  of  the 
Court  in  The  Oobequid  Marine  Insurance 
Company  v.  Barteaux  (2),  after  quoting 
from  Parsons  and  Arnold,  from  which  it 
might  seem  the  Court  considered  that 
even  exceedingly  imminent  peril  would 
not  justify  a  sale.    I  apprehend  the  Court 
must  have  meant  by  that,  peril  in  the 
shape  of  prospective  danger,  otherwise, 
supposing   this  vessel    actually  going 
to  pieces,  there  would  be  no  sale  until 
the  vessel  was  actually  destroyed-   I  do 
not  think  the  Court  meant  to  go  that 
length.   No  doubt  a  sale  should  not  be 
begun  except  upon  stringent  necessity, 
still  it  cannot  be  a  necessity  which  does 
notarise  until  the  corpus  is  practically 
destroyed.   A  sale  is  a  very  dangerous 
thing  to  encourage  on  the  one  hand,  but 

(2)  Xaw  Hep.  6  PtG  319, 
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on  the  other  hand  if  there  was  no  sale  it 
may  be  the  underwriters  or  the  owners 
of  the  vessel  would  very  much  suffer. 
Although  this  case  of  The  Gobequid  Marine 
Insurance  Company  v.  Barteaux  (2)  would 
be  very  much  more  in  point  if  we  were 
deciding  the  question  whether  after  the 
verdict  there  should  be  a  new  trial,  it  has 
still  an  important  bearing  upon  the  ques- 
tion we  have  now  to  decide. 

Sir  Henry  Keating  in  giving  judgment 
sayB,  "  Now  their  Lordships  entirely  agree 
with  the  learned  Judge  in  their  inability 
to  discover  on  the  evidence  for  the  plain- 
tiff himself  why  those  efforts  were  not 
made;  and  insomuch  as  to  justify  the  sale 
those  efforts  ought  to  have  been  made, 
there  seems  to  be  strong  reason  for  ascer- 
taining how  far  another  jury  would  agree 
in  the  very  sound  and  sensible  opinions 
expressed  by  the  majority  of  the  Court 
themselves " — that  is,  the  Court  from 
which  the  appeal  came — "  or  whether  they 
would  coincide  in  the  view  taken  by  the 
former  jury.  Of  course  their  Lordships 
would  be  slow  to  advise  a  new  trial  when 
there  was  a  substantial  conflict  of  evi- 
dence. In  the  present  case  the  record 
does  not  disclose  the  fact  whether  the 
Chief  Justice  expressed  himself  dissatisfied 
with  the  verdict.  It  does  not  state  the 
fact  either  way,  that  he  expressed  himself 
to  be  satisfied  or  dissatisfied.  That  he 
was  not  perfectly  satisfied  with  the  ver- 
dict their  Lordships  can  perhaps  collect 
from  the  passage  just  read,  and  which 
must  be  taken  to  be  the  expression  of  the 
opinion  of  the  Chief  Justice  himself. 
But  in  an  ordinary  case,  although  the 
non-expression  of  the  dissatisfaction  on 
the  part  of  the  Judge  is  generally  looked 
upon  as  forming  a  serious  obstacle  to 
ordering  a  new  trial,  yet  at  the  same 
time,  if  it  is  plain  that  the  evidence  was 
such  that  there  is  ground  for  the  belief 
that  the  jury  really  did  act  without  giv- 
ing that  weight  which  they  ought  to  do 
to  the  evidence  that  was  laid  before  them, 
there  is  no  reason  whatever  why  a  new 
trial  in  the  interests  of  justice  should  not 
be  directed."  "  In  this  case,"  says  Sir 
Henry  Keating  (and  this  is  the  part 
that  appears  to  me  to  be  important  upon 
the  point  I  am  addressing  myself  to),  "  it 
would  be  too  much  to  say  there  was  no 


evidence  of  the  stringent  necessity  that 
would  have  justified  a  sale.  Had  there 
been  no  evidence  there  wonld  have  been 
a  misdirection,  but  their  Lordships  are  of 
opinion,  having  regard  to  the  evidence 
given  of  the  absence  of  those  efforts  upon 
the  part  of  the  master,  which  efforts 
would  alone  justify  a  valid  sale — that  is,  a 
sale  which  should  be  valid  as  against  the 
insurers — that  the  verdict  of  the  jury 
as  given  was  undoubtedly  against  the 
weight  of  the  evidence."  So  that  in  that 
case  the  Judges  say  by  the  mouth  of  Sir 
Henry  Keating  it  would  be  too  much  to 
say  there  was  no  evidence  of  the  strin- 
gent necessity  which  justified  the  sale.  I 
may  say  the  Court,  instead  of  granting  a 
new  trial  in  that  case  on  the  ground  of 
misdirection,  if  there  had  been  no  evi- 
dence in  support  of  the  plaintiffs  case, 
would  have  entered  judgment  for  the 
defendant.  They  would  not  have  sent 
the  case  down  for  a  new  trial  unless  they 
considered  there  was  some  evidence  for 
the  consideration  of  the  jury. 

Now  in  the  present  case  two  points 
were  suggested :  one  was  that  if  a  ver- 
dict was  wholly  unsatisfactory  to  the 
Judge  and  the  Court,  a  Judge  would 
be  entitled  on  a  second  trial  to  nonsuit. 
That  was  not  pressed,  and  I  must  say 
I  do  not  agree  with  it.  If  that  was 
so,  the  whole  course  of  our  legal  pro- 
cedure would  be  changed,  because  in  such 
cases  as  that,  instead  of  sending  it  down 
for  a  new  trial,  they  would  at  once  enter 
judgment  for  the  defendant.  Therefore 
it  does  not  appear  to  me  that  that  argu- 
ment can  be  sustained,  namely,  that  a 
mere  decision  of  the  Court  that  the  ver- 
dict was  unsatisfactory  and  against  the 
weight  of  evidence  would  be  sufficient  to 
ground  a  nonsuit  upon.  Then  another 
point  that  was  urged  was  that  Order 
XXXIX.  rule  3  of  the  Rules  of  the  Su- 
preme Court  applied,  and  that  if  the 
Court  thought  that  no  substantial  wrong 
or  miscarriage  had  occurred,  they  could 
uphold  the  nonsuit.  This  .is  the  first 
time  this  point  has  occurred,  and  upon 
this  I  give  my  opinion  with  very  sincere 
diffidence,  because  it  is  a  matter  entirely 
new,  but  I  cannot  bring  my  mind  to  that 
construction  of  Order  XXXIX.  rule  3. 
The  words  of  the  order  are  these :  [The 
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learned  Judge  here  read  the  order.] 
Now  no  doubt  in  one  sense  of  the  word, 
perhaps  in  a  fair  sense,  nonsuiting  where 
the  Judge  ought  not  to  nonsuit  is  a  mis- 
direction, but  I  cannot  help  looking  to 
the  object  of  this  Act,  which,  as  I  have 
always  understood,  was  to  prevent 
that  which  frequently  occurred  before, 
and  which  really  was  a  matter  of  seri- 
ous injury  to  litigants,  when  because  a 
Judge  might  have  misdirected  in  some 
particular  which  might  be  comparatively 
small  with  regard  to  the  actual  substan- 
tial merit  and  justice  of  the  case,  yet,  as 
the  Court  could  not  say  as  a  matter  of 
certainty  that  such  misdirection  might 
not  have  influenced  the  jury's  mind  in 
giving  their  verdict,  a  new  trial  was 
ordered.  I  have  no  doubt  that  was  what 
this  order  was  intended  to  vary,  and 
the  word  "  misdirection  "  here  does  not 
mean  misdirection  in  the  sense  of  with- 
drawing a  case  from  the  jury,  but  mis- 
directing the  jury  in  the  direction  which 
the  Judge  gives ;  and  that  opinion  is 
confirmed  in  my  mind  by  section  22  of 
the  Judicature  Act,  1875.  I  had  better 
read  the  whole  section.  [The  learned 
Judge  here  read  the  section.]  It  seems 
to  me  that  in  the  contemplation  of  the 
Act  a  Judge  is  not  to  withdraw  a  case 
from  a  jury  if  there  is  anything  that  can 
be  called  a  case  to  go  to  the  jury.  That 
helps  my  view  that  the  word  "  misdirec- 
tion "  does  not  apply  to  a  nonsuit.  The 
consequence  if  it  did  would  be  very  ex- 
traordinary ;  that  is  to  say,  it  would 
change  nearly  the  whole  of  our  procedure, 
because  it  would  come  to  this,  that  if  a 
Judge  was  dissatisfied  with  a  verdict,  and 
at  all  events  if  the  Court  agreed  with 
him,  the  case  would  be  wholly  removed 
from  the  j  ury .  If  the  Court  are  dissatisfied 
with  the  verdict,  and  think  it  decidedly 
wrong,  or  if  the  Judge  nonsuits  and 
withdraws  the  case  from  the  jury,  and 
the  Court  say  no  substantial  wrong  can 
have  occurred  because  they  are  of  opi- 
nion the  verdict  would  have  been  entirely 
unsatisfactory,  they  place  themselves  in 
the  position  of  the  jury.  I  do  not  think 
that  was  contemplated  by  the  Act,  and 
if  it  had  been,  I  think  it  would  have  been 
more  clearly  expressed.  Now,  as  to 
what  is  called  reasonable  evidence,  no- 


thing is  more  difficult  to  decide.  We 
have  repeated  instances  of  Judges  differ, 
ing  as  to  whether  there  was  reasonable 
evidence.  On  that  question  I  can  only 
say  in  this  case  it  seems  to  me  there  was 
within  the  meaning  of  Ryder  v.  Wombvdl 
(1)  not  a  mere  scintilla  of  evidence,  bat 
reasonable  evidence,  upon  which,  in  the 
absence  of  any  answer,  the  jury  might 
find  a  verdict.  If  the  evidence  of  the 
witnesses  stood  alone  I  should  say  dis- 
tinctly there  was  reasonable  evidence  for 
the  jury,  but  there  are  things  that  con- 
flict with  that  evidence.  That  the  vessel 
was  repaired  for  a  very  small  sum,  for 
instance,  is  a  very  strong  fact.  Still 
there  was  a  conflict  of  evidence.  In 
Ryder  v.  Wombwdl  (1),  which  is  the  lead- 
ing case  upon  the  subject,  the  evidence 
which  the  Judges  held  in  the  Exchequer 
Chamber  was  not  fit  to  be  submitted  to  a 
jury  was  to  my  mind  absolutely  ridiculous. 
It  was  a  case  for  the  supply  of  necessaries, 
as  they  were  called,  to  a  minor.  The 
necessaries  were  a  handsome  goblet  of 
gold  and  silver,  to  be  presented  to  a  mar- 
quis,  and  which  the  jury  held  to  be  neces- 
sary, and  certain  diamond  and  ruby  studs 
for  a  shirt.  It  was  said  there  that  the 
evidence  must  be  reasonable,  that  ifl, 
something  that  would  affect  the  minds  of 
reasonable  men  that  it  was  not  an  ex- 
travagance ;  and  they  held  that  the  jury 
could  not  come  to  any  rational  conclusion 
in  supposing  that  such  things  as  this 
goblet  and  these  jewelled  shirt  studs 
could  be  necessaries.  They  might  as 
well  have  supposed  that  a  coach-and-four 
or  a  yacht  were  necessaries  for  a  young 
man.  I  do  not  say  that  is  conclusive, 
but  I  think  it  tends  to  shew  the  ground 
upon  which  the  Court  went,  and  that  the 
Court  would  not  remove  from  the  jury 
a  case  where  there  was  evidence  upon 
which,  if  uncontradicted,  the  jury  might 
act.  In  this  case  I  cannot  bring  my 
mind  to  the  conviction  that  there  should 
have  been  a  nonsuit.  I  am  better  satis- 
fied in  coming  to  this  opinion,  as  it  will 
make  no  difference,  my  Lord  being  of  a 
different  opinion,  and  the  rule  will  drop; 
and  if  the  Court  of  Appeal  should  decide 
that  a  nonsuit  can  be  directed  in  such  a 
case  as  this  I  shall  be  by  no  means  dis- 
satisfied. 
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Loud  Colebidoe,  C.J. — For  the  reasons 
I  will  state  as  clearly  as  I  can  I  am  still 
obliged  to  adhere  to  the  opinion  I  ex- 
pressed at  the  trial.  If  I  had  thought 
the  point  to  be  decided  was  that  to  which 
my  brother  Grove  has  directed  attention, 
I  am  not  at  all  sure  I  should  not  have 
come  to  his  decision,  bat  I  think  the 
point  is  not  that  to  which  my  learned 
brother  has  directed  his  judgment,  and 
that  as  to  the  point  upon  which  I  did  de- 
cide, I  was  right,  and  that  it  was  the  true 
point  to  decide.  Now  this  was  an  action 
tor  the  purpose  of  fixing  the  insurers  to 
pay  t"heir  proportion  on  a  total  loss  of  a 
ship,  not  totally  lost  in  fact,  but  said  to 
be  totally  lost  to  the  owners  by  reason  of 
a  sale.  The  sale,  therefore,  could  only 
be  justified  in  my  apprehension  of  the 
law  if  at  the  time  it  took  place  there  was 
at  least  a  constructive  loss  of  the  ship ; 
it  is  not  a  question  of  whether  a  total  loss 
Tfaa  imminent — it  is  not  a  question  of 
whether  the  person  who  sold  thought 
bona  fide  there  would  be  a  total  loss,  but 
whether  there  was  a  total  loss ;  and  the 
question  I  have  to  consider  is  whether 
there  was  evidence  on  that  point.  To 
that  point  alone  was  my  ruling  directed, 
and  on  that  point  alone  did  I  consider, 
and  do  now  consider,  whether  there 
was  evidence  or  not.  What  I  ruled  was 
in  these  terms :  "  I  think  there  is  no  evi- 
dence upon  which  the  jury  can  reasonably 
find  the  urgent  necessity  for  the  sale  of 
the  Highflyer  at  six  o'clock  on  the  6th  of 
October,  the  time  of  the  sale,  which  alone 
could  justify  the  sale,  that  is,  that  at  that 
time  there  is  no  reasonable  evidence  of  a 
total  loss."  Now  that  is  the  point  of  law 
I  decided,  and  that  is  the  point  only  as  it 
appears  to  me  as  to  which  the  existence 
or  non-existence  of  evidence  is  to  be  con- 
sidered. It  is  not  for  me  to  define  the 
law  upon  that  subject — I  apprehend  the 
law  to  be  established.  Formerly  there 
was  great  doubt,  and  if  the  old  cases  and 
old  books  be  looked  at,  it  will  be  found  I 
am  by  no  means  exaggerating  the  state- 
ment when  I  say  there  was  great  doubt 
whether  under  any  circumstances  the 
master  had  a  right  to  sell.  It  was  a  right 
obviously  capable  of  great  abuse.  It 
will  be  found  that  in  the  earlier  books  it 
bad  been  laid  down  that  there  was  no 


authority  to  the  master  under  any  cir- 
cumstances to  sell  the  ship  so  as  to  fix 
the  insurers.  That  state  of  the  law  was 
modified  by  subsequent  decisions,  and  I 
suppose  by  the  general  feeling  of  con- 
venience and  reason  that  affected  the 
great  Judges  who  have  in  fact  created 
our  mercantile  law.  But  the  point 
always  to  be  decided,  as  I  apprehend,  is 
not,  as  I  have  said,  the  imminence  of 
peril,  not  the  bona  fides  of  the  person 
who  sells  believing  the  peril  is  imminent, 
but  the  existence  of  a  state  of  facts 
which  at  the  time  of  sale  makes  the  ship 
constructively  totally  lost;  and  unless 
there  is  evidence  given  of  that  state  of 
facts,  the  owners,  whatever  they  may  do 
between  themselves  and  their  captain, 
cannot  sue  the  insurers  for  a  total  loss 
when  the  ship  has  been  sold.  The  ques- 
tion here,  therefore,  is,  whether  there 
was  any  evidence  (subject  to  the  observa- 
tions I  will  make  upon  Ryder  v.  Womb- 
well  (1)  )  of  that  fact  to  be  left  to  the 
jury  ?  I  put  aside  with  all  respect,  as 
having  nothing  to  do  with  that  point, 
the  opinions  of  persons  given  with  regard 
to  the  state  of  the  ship  earlier  in  the 
day.  The  question  is,  whether  at  six 
o'clock  on  the  night  of  the  6th  of  October 
the  ship  was  constructively  totally  lost  ? 
Now  at  that  time  she  was  not  making 
water — there  had  been  no  jettison,  there 
was  no  real  danger ;  as  a  matter  of  fact, 
within  five  or  six  hours,  she  was  got  off" 
the  rock,  and  she  was  repaired  for  201. 
Those  are  undisputed  and  indisputable 
facts  in  the  case,  and  it  appears  to  me  to 
be  wholly  unnecessary  to  consider  what 
was  the  true  effect  of  the  evidence  of 
the  mate  and  other  people  as  to  the  part- 
ing of  the  timbers  and  as  to  the  starting 
of  the  mast,  and  so  on.  They  referred 
to  another  part  of  the  day,  if  true — I 
mean  if  given  honestly,  and,  whether 
given  honestly  or  not,  are  proved  by  the 
indisputable  facts  of  the  case  to  have 
been  pure  mistakes,  because  the  ship  was 
got  off ;  the  ship  was  not  totally  or  con- 
structively totally  lost,  and  was  repaired 
for  a  trifle.  Now  it  appears  to  me  that 
if  I  am  right  in  saying  that  the  question 
is  whether  the  ship  was  constructively 
totally  lost  when  she  was  sold,  there  was 
no  evidence  in  this  case  from  which  a 
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jury  could  reasonably  find  such  a  matter 
as  that.  If  the  question  had  been  whe- 
ther the  master  had  acted  bona  fide,  and 
thought  that  there  was  a  total  loss  at 
that  time,  I  admit  that  this  evidence, 
though  it  is  to  my  mind  exceedingly  un- 
satisfactory, might  properly  have  been 
submitted  to  the  jury,  and  ought  not  to 
have  been  withheld  from  them;  but  in 
my  view,  for  the  reasons  I  have  given, 
that  is  not  the  point  to  be  considered. 

Now  am  I  right  in  so  limiting  the  point  ? 
I  find  that  in  the  case  of  The  Cobequid 
Marine  Insurance  Company  v.  Barteaux 
(2),  in  the  judgment  delivered,  not  only 
by  a  great  but  very  cautious  lawyer, 
whose  statements  are  always  to  be  taken 
with  the  greatest  possible  confidence,  he 
states  this  :  "  With  reference  to  the  law 
upon  the  subject,  there  seems  now  to  be 
no  doubt  whatever,  and  it  cannot  be 
questioned,  that  the  master  under  cir- 
cumstances of  stringent  necessity  may 
effect  a  sale  of  the  vessel  so  as  thereby  to 
affect  the  insurers.  That  he  can  only  do 
so  in  cases  of  such  stringent  necessity 
has  been  laid  down  in  a  variety  of  cases 
unnecessary  more  particularly  to  be  re- 
ferred to,  as  they  are  well  summarised 
in  the  work  of  Mr.  Parsons  at  page  47, 
where  he  also  takes  the  distinction  be- 
tween the  rule  that  a  sale  is  justified  by 
stringent  necessity  only,  and  what  was 
sometimes  supposed  to  be  a  rule  that  the 
sale  would  be  justified  if  made  under  such 
circumstances  that  a  prudent  owner  unin- 
sured would  have  made  it."  I  apprehend, 
therefore,  that  the  evidence  must  be 
limited  to  that  which  is  the  point  ascer- 
tained by  the  true  rule — the  fact  of  strin- 
gent necessity — and  not  to  the  question  of 
whether  the  sale  was  made  under  circum- 
stances that  a  prudent  uninsured  owner 
would  have  made  it.  "  He  distinguishes," 
says  Sir  Henry  Keating,  "  between  the 
two,  and  establishes  upon  satisfactory  au- 
thority that,  whilst  what  a  prudent  owner 
would  have  done  under  the  circumstances 
if  uninsured  may  illustrate  the  question 
as  to  how  far  there  was  a  stringent 
necessity  for  selling,  yet  the  rule  is  that 
there  must  be  a  stringent  necessity." 
That  is,  it  must  exist,  as  I  understand  it, 
at  the  time  of  the  sale,  and  to  that,  and 
to  that  point  only,  is  evidence  admissible 


in  a  case  of  this  kind.  "  In  Arnould  on 
Marine  Insurance"  says  Sir  Henry  Keat- 
ing, "  the  circumstances  that  will  justify 
the  master  in  selling  seem  to  be  well  and 
clearly  put,  and  to  be  quite  borne  out 
by  the  authorities  that  are  cited  in  sup- 
port." Then  there  is  a  passage  cited 
from  Arnould  which  I  pass  over  for  the 
present,  because  it  does  not  go  beyond 
what  Sir  Henry  Keating  has  summarised 
from  Parsons.  Then  he  says  afterwards 
(the  facts  in  this  case  are  not  the  same  as 
the  facts  in  the  Privy  Council),  "  in  judg- 
ing of  the  question  how  far  the  sale 
was  justified  by  stringent  necessity,  of 
course  the  state  of  the  vessel — that  is,  not 
the  reported  state,  but  the  true  state  of  the 
vessel — becomes  an  important  element 
for  consideration."  Now  what  here  was 
the  true  state  of  the  vessel  upon  the  un- 
contradicted evidence  P  That  she  was 
not  totally  lost,  and  that  she  was  repaired 
for  202.  How  can  it  possibly  be  said 
there  was  any  evidence  in  the  face  of 
those  admitted  facts  P  If  I  am  right  in 
saying  that  was  the  only  point  to  be  consi- 
dered, how  can  it  be  said  there  was  any 
evidence  to  go  to  the  jury  that  this  ship, 
which  was  never  constructively  totally  lost 
and  which  was  repaired  for  202.,  was  con- 
structively totally  lost  at  the  time  of  the 
sale  ?  The  greater,  part  of  the  evidence 
to  which  my  learned  brother  has  re- 
ferred is  apart  from  the  question  which 
alone  has  to  be  considered  in  this  case, 
and  is  really  irrelevant  to  the  question 
for  decision  by  us.  Now  that  being  so, 
what  is  it  that  ought  to  guide  a  Judge 
in  refusing  to  submit  a  case  to  a  jury? 
As  long  as  juries  sit,  where  there  is  evi- 
dence which  by  law  is  fit  for  their  con- 
sideration, whatever  conclusion  a  Judge 
may  draw  from  it,  he  must  allow  a  jury 
to  draw  theirs,  and  if  their  conclusion  in 
the  opinion  of  the  Court  is  very  wrong 
and  very  prejudiced  it  will  be  set  aside,  as 
I  have  heard  great  Judges  in  earlier  days 
say,  toties  quoiiet.  The  Court  will  not  have 
a  verdict  forced  upon  them  by  perversity 
or  prejudice;  but  I  quite  agree  where 
there  is  evidence  fit  for  the  consideration 
of  the  jury  it  must  be  submitted  to  them. 
I  am  not  at  all  prepared  to  differ  from  the 
principle  my  learned  brother  has  laid 
down,  which,  for  the  reasons  I  have  given, 
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I  do  not  think  applicable  to  this  case. 
Now  in  the  case  of  Ryder  v.  Wombwell  (1), 
to  which  he  has  referred,  I  find  a  very 
sensible  observation,  if  I  may  so  say,  made 
by  a  Court,  not  of  co-ordinate  authority, 
bnt  of  appeal,  which  is  binding  upon  us, 
and  I  submit  cheerfully  ex  animo  to  the 
law  as  laid  down  in  that  case.  The 
question  there  was  whether  there  was 
any  evidence  to  go  to  the  jury  that  either 
of  the  articles  were  necessaries  for  an 
infant,  in  the  state  of  life  in  which  the 
young  man  was.  "  Such  a  question,"  the 
Court  says, "  is  one  of  mixed  law  and  fact ; 
in  so  far  as  it  is  a  question  of  fact  it  must 
be  determined  by  a  jury,  subject,  np  doubt, 
to  the  control  or  the  Court,  who  may  set 
aside  the  verdict  and  submit  the  question 
to  the  decision  of  another  jury ;  but  there 
is  in  every  case,  not  merely  in  those  aris- 
ing on  a  plea  of  infancy,  a  preliminary 
question  which  is  one  of  law,  namely, 
whether  there  is  any  evidence  upon  which 
the  jury  could  properly  find  the  question 
for  the  party  on  whom  the  onus  of  proof 
lies.  If  there  is  not"  (hero  I  myself 
will  interpose  words  which  are  not  in  the 
report,  bnt  to  make  it  more  clear) — if 
there  is  no  evidence  upon  which  the  jury 
could  properly  find —  "  the  Judge  ought  to 
withdraw  the  question  from  the  jury,  and 
direct  a  nonsuit  if  the  onus  is  on  the 
plaintiff,  or  direct  a  verdict  for  the  plain- 
tiff if  the  onus  is  on  the  defendant.  It 
was  at  one  time  supposed  to  be  requisite  in 
all  cases  to  leave  the  question  to  the  jury 
if  there  was  any  evidence,  even  a  scintilla, 
upon  the  mere  balance  of  probabilities  in 
support  of  the  case,  but  it  is  now  settled 
that  the  question  for  the  Judge,  subject  of 
course  to  review,  is,  as  is  stated  by  Manle, 
J.,  in  Jewell  v.  Tarr  (3),  not  whether 
there  is  literally  no  evidence,  but  whether 
there  is  none  that  ought  reasonably  to 
satisfy  the  jury  that  the  fact  sought  to  be 
proved  is  established.  In  Toomey  v.  The 
London  and  Brighton  Railway  Company 
(4)  Williams,  J.,  enunciated  the  same  idea 
thus  :  *  It  is  not  enough  to  say  that  there 
was  some  evidence,  ...  a  scintilla  of  evi- 
dence ....  clearly  would  not  justify  the 

(3)  13  Com.  B.  Rep.  916 ;  22  Law  J.  Rep.  CP. 
253. 

(4)  3  Com.  B.  Rep.  N.S.  150 ;  27  Law  J.  Rep. 
CP.  39. 
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Judge  in  leaving  the  case  to  the  jury. 
There  must  be  evidence  on  which  they 
might  reasonably  and  properly  conclude 
that  there  was  negligence ' — the  fact  in 
that  case  to  be  established.  And  in  Wheel- 
ton  v.  Hardisty  (5),  in  the  considered  judg- 
ment of  the  majority  of  the  Court,  it  is 
said  '  the  question  is,  whether  the  proof 
was  such  that  the  jury  could  reasonably 
come  to  the  conclusion'  that  the  issue 
was  proved  ?  '  This,'  they  say,  1  is  now 
settled  to  be  the  real  question  in  such 
cases  by  the  decisions  in  the  Exchequer 
Chamber,  which  have,  in  our  opinion,  so 
properly  put  an  end  to  what  had  been 
treated  as  the  rule  that  a  case  must  go  to 
the  jury  if  there  were  what  had  been 
termed  a  scintilla  of  evidence."  Therefore, 
in  that  case,  the  Jndges  of  the  Exchequer 
Chamber,  adopting  the  dicta  of  Mr.  Jus- 
tice Manle  and  Mr.  Justice  Williams,  and 
adopting  the  judgment  of  the  Court  of 
Queen's  Bench  in  WheeUon  v.  Hardisty  (5), 
say  the  true  question  is  whether  the  proof 
was  such  that  the  jury  could  reasonably 
come  to  the  conclusion  that  the  fact  to  be 
proved  was  established.  I  adopt  that  rule 
in  the  fullest  sense,  supposing  the  point  I 
decided  to  be  right,  namely,  was  there  in 
fact  urgent  necessity  at  six  o'clock  on  the 
6th  of  October  for  the  sale,  which  alono 
could  fix  the  insurers  ?  I  confess  I  am 
wholly  unable  to  see  what  evidence  there 
was  in  this  case  in  which  a  jury  could 
reasonably  without  perversity  have  come 
to  any  such  conclusion.  I  therefore  think, 
upon  the  authority  of  the  case  in  the 
Privy  Council,  and  founding  my  judg- 
ment also  upon  the  older  cases,  as  shew- 
ing the  great  importance  of  maintaining 
the  rule  that  these  sales  are  not  to  take 
place,  so  as  to  fix  the  insurers,  unless 
there  is  in  point  of  fact  a  stringent  neces- 
sity that  the  ruling  in  this  case  was 
right.  Other  questions  have  been  raised 
which  I  do  not  know,  from  the  point  of 
view  I  take,  if  it  is  at  all  necessary  to  con- 
sider. It  is  suggested  something  may  turn 
upon  the  third  rule  of  Order  XXXIX. 
Certainly  if  I  was  to  decide  the  case  upon 
that  question,  I  should  desiro  time  to 
consider  the  matter.  I  think  the  case 
was  within  the  purview  of  that  rule,  but 

(5)  8  E.  &  B.  262 ;  26  Law  J.  Rep.  Q.B.  265. 
6  A 
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for  the  reasons  I  have  given  I  do  not 
think  it  necessary  to  decide  that  point. 
I  take  my  stand  upon  the  direction  I 

rve  at  the  trial  npon  that  which  I  say 
conceive  it  was  necessary  to  make  out, 
that  is,  the  existence  of  a  constructive 
total  loss  at  six  o'clock  on  the  6th  of 
October,  of  which  not  only  does  it  appear 
to  me  there  was  no  evidence,  but  against 
which  and  disproving  which  there  was 
conclusive  evidence.  I  am  therefore  of 
opinion  that  this  direction  was  right,  and 
that  the  rule  should  be  discharged. 

The  Court  being  equally  divided  the 
ride  dropped. 


Solicitors— Parker  &  Co.,  for  plaintiff;  Waltons, 
Bubb  &  Co.,  for  respondent. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1880.  1  BARKER  AND  CO.  V.  HEMMING  AND 
June  21.  J  ANOTHER. 

Practice — Taxation  of  Costs — Set-off — 
Same  party  successful  Defendant  in  Action, 
and  unsuccessful  Claimant  in  Interpleader 
— Mules  of  the  Supreme  Court  {Costs) — 
Special  Allowances,  rules  19,  28. 

In  an  action  against  two  defendants,  J. 
and  J3".,  JET.  obtained  a  judgment,  but  execu- 
tion issued  against  J.  The  sheriff  seized 
goods  of  J.  which  H.  claimed,  the  sheriff 
interpleaded,  and  the  claim  ofH.  was  barred 
with  costs. 

On  taxation  of  the  costs  of  the  action,  the 
Master  allowed  the  plaintiff  to  deduct  from 
the  costs  due  to  the  defendant  H.  the 
amount  of  costs  due  from  him,  as  unsuccess- 
ful claimant  in  the  interpleader,  to  the 
plaintiff  as  execution  creditor : — 

Held,  that  he  was  wrong  in  so  doing,  as 
the  action  and  the  interpleader  were  wholly 
distinct  proceedings. 

Appeal  from  an  order  of  Lindley,  J., 
affirming  the  taxation  of  costs  in  the 
action  by  Master  Gordon. 

On  the  10th  of  October,  1879,  an  action 
was  commenced  by  the  plaintiffs  against 


Johnson  and  Hemming,  as  the  drawer 
and  acceptor  respectively  of  a  bill  of 
exohange. 

On  the  29th  of  October  application  was 
made  under  Order  XIV.  of  the  Judica- 
ture Act,  and  judgment  was  obtained 
against  both  defendants. 

On  the  10th  of  December  execution 
was  issued  against  tho  defendant  Johnson 
only. 

On  the  12th  of  January,  and  while  the 
sheriff  was  still  in  possession,  the  defen- 
dant Hemming  claimed  the  goods,  and 
the  sheriff  interpleaded. 

The  defendant  Hemming  also  applied 
in  the  action  to  have  the  judgment  as 
against  him  set  aside,  on  the  ground  that 
his  name  on  the  bill  was  a  forgery.  This 
application  was  granted,  and  final  judg- 
ment was  signed  on  his  behalf. 

On  the  30th  of  January  Field,  J.,  at 
chambers  made  an  order  barring  Ham- 
ming's claim  in  the  interpleader,  with 
costs. 

Hemming  appealed  from  this  order  to 
the  Divisional  Court,  but  that  Conrt 
affirmed  the  order ;  and  on  a  further  ap- 
peal to  the  Court  of  Appeal,  their  decision 
was  upheld. 

The  Master,  in  taxing  the  costs  in  tho 
original  action,  allowed  the  plaintiffs  to 
deduct  from  the  costs  due  from  them  to 
Hemming  in  respect  of  such  action  the 
amount  of  the  costs  due  from  Hemming, 
as  claimant  in  the  interpleader,  to  them 
as  execution  creditors. 

Lindley,  J.,  refused  to  review  this  tax- 
ation. 

Hemming  now  appealed. 

Core,  for  the  defendant  Hemming.— 
The  Master  was  wrong  in  allowing  the 
costs  in  the  interpleader  to  be  set  off 
against  those  in  the  action.  The  action 
and  the  interpleader  are  quite  distinct 
proceedings,  and  it  is  only  "  interlocutory 
costs  in  the  same  suit "  which  may  be  set 
off.  The  question  is  governed  by  rule  63 
of  the  Rules  of  Hilary  Term,  1853 :  the 
provisions  in  the  rules  with  regard  to 
costs  in  tho  Judicature  Acts  do  not  alter 
the  practice.  They  are  to  be  found 
in  rules  19  and  28  of  /Special  Allowances 
and  General  Provisions  —  Eules  of  tie 
Supreme  Court  {Costs). 
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The  principle  is  clearly  expressed  in 
the  judgment  in  Roberts  v.  Brioe  (1). 
He  also  referred  to  Throckmorton  v.  Crow- 
lay  (2). 

Mellor  (P.  Baylis  with  him),  for  the 
plaintiff. — Both  sets  of  costs  have  really 
arisen  out  of  the  same  matter,  and  have 
been  so  treated  by  the  Master  and  the 
Judge.  The  goods  the  ownership  of  which 
was  disputed,  were  the  goods  seized  in  the 
original  action. 

[Bower,  J. — The  costs  of  the  inter- 
pleader were  not  costs  in  the  cause.] 

I  submit  they  are  costs  which  may  be 
set  off  in  the  cause. 

Per  Cubum  (3). — The  interpleader  is 
not  a  part  of  the  original  action,  it  is  a 
matter  quite  distinct,  although  it  is  true 
it  arises  out  of  it.  This  appeal  must  be 
allowed  with  costs. 


Solicitors — Wordsworth,  Blake,  Harris  &  Parson, 
for  plaintiff;  Harper,  Broad  &  Battock,  for 
Hemming, 


[IN  THE  COURT  OF  APPEAL] 
Aprii*27  }  BAEBEE  v-  GBBQS0N  AND  WIFE* 

Married  Woman — Separate  Estate — Re- 
settlement after  Action  brought — Form  of 
Judgment  against  Married  Woman. 

At  the  trial  of  an  action,  brought  against 
husband  and  wife  to  recover  the  amount  of 
a  bill  of  exchange  indorsed  by  the  wife  to 
the  plaintiff,  it  appeared  that  the  wife, 
when  she  indorsed  the  bill,  was  a  married 
woman  possessed  of  a  life  interest  in  certain 
property  settled  to  her  separate  use  without 
any  restraint  upon  anticipation,  and  that 
after  writ  issued,  but  before  trial,  her  life 
interest  was,  by  deed,  resettled  upon  her  for 
her  separate  use  without  power  of  anticipa- 
tion. Judgment  having  been  entered  for 
the  plaintiff  for  the  amount  claimed,  with 
a  direction  to  the  Master  to  enquire  as  to 

(1)  47  Lav  J.  Rep.  Chanc.  414. 

(2)  Lair  Rep.  3  Eq.  196. 

(3)  Cockburn,  C.J.,  and  Bowen,  J. 

»  Coram  Lord  Coleridge,  C. J. ;  Brett,  LJ.; 
and  Cotton,  LJ. 


the  wife's  separate  estate  and  report  to  the 
Court,  and  also  with  an  injunction  restrain- 
ing the  defendants  from  dealing  with  the 
separate  estate  until  the  debt  was  paid 
or  the  money  paid  into  Court,  it  was,—' 
Held,  on  appeal,  that  this  judgment  was 
wrong :  that  the  proper  order  to  make  was 
one  declaring  the  plaintiff  entitled  to  be 
paid  the  amount  of  the  debt  out  of  the  estate 
(if  any)  to  which  the  wife  might  be  entitled 
for  her  separate  use  without  restraint  on 
her  power  of  dealing  therewith;  judgment 
to  be  entered  for  the  husband;  and  {the 
plaintiff  having  failed  to  shew  that  the 
wife  at  the  time  of  the  trial  was  entitled  to 
any  separate  estate  with  power  of  dealing 
therewith)  no  further  order  to  be  made, 
except  that  the  judgment  was  to  be  without 
prejudice  to  such  proceedings  as  the  plain- 
tiff might  be  advised  to  take  in  order  to  set 
aside  the  deed  of  re-settlement. 

Appeal  from  the  judgment  of  Stephen, 
J.,  at  a  trial  withont  a  jury. 

The  action  was  to  recover  the  balance 
due  on  a  bill  of  exchange,  indorsed  by 
the  defendant,  Maud  Anna  Gregson,  to 
the  plaintiff. 

Mrs.  Gregson's  husband  was  joined  as 
a  formal  defendant. 

The  bill  was  drawn  on  the  4th  of  March, 
1875,  payable  three  months  after  date. 
At  that  time  Mrs.  Gregson  was  entitled 
to  a  life  interest  in  certain  real  and  per* 
sonal  estate  vested  in  trustees,  in  trust 
for  such  person  or  persons  as  she  or  her 
husband  should  jointly  appoint,  and,  in 
default  of  appointment,  upon  trust  that 
the  trustees  should  pay  the  annual  in- 
come to  her  for  her  separate  use,  free 
from  the  control  of  her  husband.  After 
action  brought,  and  before  the  trial,  Mr. 
and  Mrs.  Gregson,  by  deed  of  the  5th  of 
July,  1879,  executed  a  joint  appointment 
of  her  life  interest  in  the  trust  property 
to  Mrs.  Gregson  for  her  separate  use 
withont  power  of  anticipation. 

The  action  was  tried  on  the  7th  of 
August,  1879,  and  Stephen,  J.,  then 
directed  that  judgment  should  be  entered 
for  the  plaintiff  against  both  defendants, 
for  64Z.  and  costs,  with  a  direction  to  the 
Master  to  enquire  as  to  the  separate  es- 
tate of  the  defendant  Mrs.  Gregson,  and 
report  to  the  Court;  and  an  injunction 
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Barber  r.  Gregxon  (App.),  Excb. 
was  also  granted,  restraining  the  defen- 
dants from  dealing  with  Mrs.  Gregson's 
separate  estate  until  the  debt  and  costs 
were  paid,  or  the  money  paid  into  Court. 

The  defendants  appealed. 

L.  W.  Cave  and  Qainsford  Bruce,  for 
the  defendants,  referred  to  Johnson  v. 
Gallagher  (1),  The  National  Provincial 
Bank  of  England  v.  Thomas  (2),  Davies 
v.  Jenkins  (3). 

A.  Wills  and  A.  Forbes  appeared  for  the 
plaintiff. 

Cotton,  L.J. — The  other  members  of 
the  Court  have  asked  me  to  give  jadg- 
ment in  this  case.  A  difficulty  has  arisen 
from  the  fact  that  this  action  has  been 
brought  against  husband  and  wife  with- 
out ascertaining  what  could  be  done  to 
make  a  judgment,  when  obtained,  effec- 
tual. It  has  been  assumed  that  judgment 
could  be  recovered  against  each  defen- 
dant personally.  It  is  undoubted  that 
the  engagements  of  a  married  woman  do 
not  bind  her  separate  estate  until  an  order 
of  Conrt  is  made  that  they  shall.  Here 
it  is  doubtful  whether  the  plaintiff  has 
satisfactorily  shewn  that  when  Mrs. 
Gregson  indorsed  the  bill,  she  had,  as  a 
married  woman,  any  separate  estate  which 
she  could  bind.  At  all  events,  it  has  not 
been  shewn  that,  at  the  time  of  the  trial, 
there  was  any  separate  estate  belonging 
to  the  defendant  Mrs.  Gregson,  without 
restraint  on  anticipation,  which  could  be 
bound  by  the  order  of  the  Court.  No 
doubt  a  deed  was  produced  shewing  that, 
when  Mrs.  Gregson  indorsed  the  bill,  she 
was  entitled  under  a  settlement  without  re- 
straint on  anticipation  to  a  life  interest  in 
certain  property,  but  that  settlement  ap- 
pears subsequently  to  have  been  converted 
into  a  settlement  without  power  of  antici- 
pation. Then,  there  being  a  reference 
directed  to  the  Master  to  report  what 
separate  estate  there  was,  the  defendants 
come  here  on  appeal  from  the  judgment. 
The  judgment  against  the  husband  is 
clearly  wrong,  and,  as  respects  the  de- 
fendant Mrs.  Gregson,  the  matter  is  not 

(1)  3  De  Gex,  F.  &  J.  404 ;  30  Law  J.  Rep. 
Chanc.  298. 

(2)  24  W.R.  1013. 

(3)  Law  Rep.  6  Ch.  D.  728. 


ripe  for  final  judgment.  We  are  of 
opinion  that  the  following  is  the  proper 
order  to  make  : — 

Discharge  the  judgment  appealed  from. 

Declare  that  the  plaintiff  is  entitled  to 
be  paid  642.  6*.  out  of  the  estate  (if  any) 
to  which  the  defendant  Maud  Anna 
Gregson  may  be  entitled  for  her  separate 
use,  without  restraint  on  the  power  of 
dealing  therewith. 

Enter  judgment  for  the  defendant 
Gregson  (the  husband) ;  and,  it  appear, 
ing  that  by  an  indenture  dated  the  5th 
of  July,  1870,  the  property  in  which  the 
defendant  Maud  Anna  Gregson  was,  at 
the  time  when  she  indorsed  the  note  in 
the  pleadings  mentioned,  entitled  to  a 
life  estate  for  her  separate  use,  was  re- 
settled ;  and  the  plaintiff  having  failed  to 
shew  that  the  defendant  Maud  Anna 
Gregson  was  at  the  time  of  tho  trial  of 
this  action  entitled  to  any  separate  estate 
with  power  of  dealing  therewith,  no  far- 
ther order,  except  that  this  judgment  is 
to  be  without  prejudice  to  such  proceed- 
ings (if  any)  as  the  plaintiff  may  be  ad- 
vised to  take  to  set  aside  the  re- settlement 
of  the  5th  day  of  July,  1S79. 

Lord  Coleridge,  C.J.,  and  Brett,  L. J., 
concurred. 

Order  mode  accordingly,  and  judgment 
appealed  against  discharged. 

Solicitors— Ridsdale,  Craddock  &  Ridsdale,  agents 
for  Chadwick  &  Sons,  Dewsbury,  for  plaintiff; 
M.  K.  Braund.  agent  for  J.  G.  Hutchinson, 
Bradford,  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION] 
1880.       f  BUBNAND  AHD  OTHERS  V.  B0D0- 

June  1, 30.  \   canachi,  son  and  compact. 

Marine  Insurance — War  Risks — Valued 
Policy — Total  Loss — Money  received  by  one 
Sovereign  State  under  Treaty  with  another 
for  War  Losses  of  Subjects. 

A  cargo  belonging  to  the  defendants  which 
had  been  insured  by  the  plaintiffs  against 
war  risk  was  captured  and  destroyed  by  the 
"  Alabama  "  cruiser  during  the  war  between 
the  United  States  and  the  Confederate 
States  of  America.  Under  an  arbitration 
held  pursuant  to  a  treaty  between  Great 
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Britain  and  the  United  States,  a  sum  of 
money  was  awarded,  which  was  afterwards 
paid  by  Qreat  Britain  to  the  United  States 
in  satisfaction  of  the  claims  made  by  the 
United  States  on  Great  Britain  for  losses 
arising  in  part  from  the  acts  of  the  "  Ala- 
bama." An  Act  of  Congress  of  the  United 
States  was  afterwards  passed  for  the  con- 
stitution of  a  Covrt  to  distribute  money  out 
of  the  sum  so  paid  by  Qreat  Britain  to  the  ' 
parties  who  might  be  adjudged  entitled  to 
compensation.  The  defendants  (who  were 
paid  by  the  plaintiffs,  as  for  a  total  loss, 
the  whole  of  the  sum  insured,  such  sum 
being  stated  in  the  policy  to  be  the  value  of 
the  cargo)  claimed  in  the  Court  so  con- 
stituted under  the  Act  of  Congress  a  sum 
of  money,  which  was  the  difference  between 
the  sum  so  received  from  the  plaintiffs  and 
the  actual  value  of  the  cargo,  which  ex- 
ceeded the  sum  insured.  This  claim  was 
allowed,  and  its  amount  was  paid  to  the 
defendants  after  certain  deductions  for  the 
expense  of  obtaining  it.  This  Act  of  Con- 
gress contained  a  clause  which  would  have 
prevented  the  plaintiffs  from  obtaining  such 
money  from  the  sard  Court  either  by  their 
applying  for  it  in  their  own  names  or  in 
those  of  the  defendants : — Held,  first,  that 
the  valuation  of  the  cargo  stated  in  the 
policy  was  conclusice  as  between  the  par- 
ties; second,  that  the  defendants  were 
trustees  for  the  plaintiffs  in  respect  of  the 
money  so  recovered  from  the  United  States 
Court;  third,  that  the  plaintiffs  were  en- 
titled to  recover  it  from  the  defendants  in  an 
English  Court,  although  the  American  sta- 
tute intended  that  they  should  not  receive  it. 

In  1862,  during  the  war  between  the 
United  States  and  the  Confederate  States 
of  America,  the  defendants,  who  were 
merchants  in  London,  effected  two  poli- 
cies of  insurance  for  7,5002.  each  with  the 
.plaintiffs  (who  were  underwriters)  on  a 
cargo  of  tobacco,  valued  in  the  policies  at 
15,0002.,  per  the  Lamplighter,  an  American 
vessel,  from  New  York  to  Genoa.  The 
perils  insured  against  included  war  risk, 
and  in  the  course  of  the  said  voyage,  and 
whilst  the  cargo  was  covered  by  the  said 
policies,  the  vessel  and  cargo  were  cap- 
tured by  the  Confederate  cruiser  the 
Alabama,  and  the  said  cargo  was  destroyed 
and  wholly  lost  to  the  defendants,  and 
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the  plaintiffs  thereupon  paid  to  the  defen- 
dants the  sum  of  15,0002.  so  insured  by 
the  said  policies  for  a  total  loss.  Subse- 
quently— namely,  in  May,  1871 — a  treaty 
was  entered  into  at  Washington  between 
the  United  States  of  America  and  Her 
Majesty  the  Queen  providing  for  the 
appointment  of  a  tribunal  of  arbitration 
to  adjust  claims  made  by  the  said  United 
States  upon  Her  Majesty  for  losses 
arising  in  part  from  the  acts  committed 
by  the  Alabama.  The  said  tribunal  of 
arbitration  afterwards  made  its  award 
at  Geneva,  and  thereby  awarded  a  sum 
of  money  as  the  indemnity  to  be  paid 
by  Great  Britain  to  the  United  States  in 
satisfaction  of  the  said  claims,  which  sum 
was  duly  paid  to  the  said  United  States ; 
and  on  the  23rd  of  June,  1874,  an  Act  of 
Congress  of  the  said  United  States  was 
passed  for  the  constitution  of  a  Court  of 
Commissioners  of  Alabama  claims,  in 
order  to  appropriate  the  money  so  re- 
ceived from  Great  Britain,  and  to  distri- 
bute sums  out  of  it  amongst  t  he  parties  who 
might  be  adjudged  entitled  to  compensa- 
tion. By  the  said  Act  it  was  provided 
that  it  should  be  the  duty  of  the  said 
Court  to  receive  and  examine  all  claims 
admissible  under  the  said  Act  that  might 
be  presented  to  it  directly  resulting  from 
damage  caused  by  the  cruisers,  inter  alia 
the  Alabama,  and  to  decide  upon  the 
amount  and  validity  of  such  claims  in 
conformity  with  the  provision  contained 
in  section  13.  (That  section  is  fully  set 
out  in  the  judgment  of  Lord  Coleridge, 
C.J.) 

In  1862  the  defendants  put  forward  a 
claim  under  the  said  Act  of  Congress  for 
6,5572.  7s.  3d.,  as  the  amount  of  their 
personal  loss  by  tho  Alabama,  being  the 
difference  between  the  15,0002.  received 
from  the  plaintiffs  under  the  policies  and 
the  actual  value  of  the  cargo  to  the  de- 
fendants. This  claim  was  allowed  by  the 
Court,  but  in  respect  of  it  the  defendants 
only  received  2,8032.  17«.  2i2.,  after  de- 
ducting fifty  per  cent,  and  other  expenses, 
according  to  agreement  with  their  agent 
in  America,  for  his  prosecution  of  their 
claim. 

The  plaintiffs  alleged  in  this  action  that 
under  the  above  circumstances  the  de- 
fendants received  this  sum  of  money  for 
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and  on  account  of  and  in  troat  for  the 
plaintiffs,  who  had,  on  payment  of  the 
15.000Z.,  become  subrogated  to  the  posi- 
tion of  the  defendants  with  respect  to  the 
said  cargo. 

The  defendants  denied  this,  and  stated 
in  their  statement  of  defence  that  the  said 
sum  was  obtained  by  them  in  their  per- 
sonal capacity  only,  and  as  compensation 
for  their  personal  loss  over  and  above  the 
amount  insured,  and  that  the  payment  of 
it  was  a  voluntary  act  of  grace  on  the  part 
of  the  United  States.  They  further  stated 
that  they  could  not  have  recovered  the 
same  or  any  part  thereof  as  trustees  for 
the  insurers,  and  that  their  claim  would 
not  have  been  admissible  or  allowed  had 
it  been  put  forward  on  behalf  of  the  said 
insurers. 

The  case  was  heard  before  Lord  Cole- 
ridge, C.J.,  without  a  jury,  at  the  last 
Middlesex  Trinity  sittings. 

Butt,  Cohen  and  /.  0.  Mathew  argued 
for  the  plaintiffs. 

Sir  Henry  James  and  the  Hon.  A. 
Qathorne  Hardy,  for  the  defendants. 

Cur.  adv.  wilt. 

The  following  judgment  was  (on  June 
30)  delivered  by 

Lord  Coleridge,  C.J. — In  this  case  a 
sum  of  15,000Z.  has  been  paid  by  the 
plaintiffs  to  the  defendants  on  two  valued 
policies  effected  with  the  plaintiffs  at  a 
premium  covering  the  war  risk.  The 
subject  of  the  insurance,  the  cargo  of  the 
ship  Ijamplighter  (a  cargo  of  tobacco),  was 
totally  destroyed  by  the  Alabama.  The 
loss  of  the  cargo  of  the  Lamplighter  formed 
one  of  the  items  of  the  claim  made  by  the 
United  States  against  Great  Britain, 
which  claim  was  dealt  with  by  the  treaty 
of  Washington  in  May,  1871,  and  by  the 
award  subsequently  made  at  Geneva  under 
that  treaty.  When  the  sum  awarded 
under  that  arbitration  had  been  paid  by 
Great  Britain  to  the  United  States,  it  was 
dealt  with  and  payments  were  made  out 
of  it  to  claimants  by  a  Court  constituted 
under  an  Act  of  Congress  passed  in  1874, 
the  provisions  of  which  Act  undoubtedly 
bound  the  Court  and  the  suitors  in  it. 
In  that  Court  the  defendants  were  suitors, 


and  were  awarded  by  the  Court  a  sum  of 
many  thousand  pounds  under  the  provi- 
sion of  the  13th  section  of  the  Act  of 
Congress,  which  it  is  important  to  set  out 
in  full.  It  is  as  follows,  namely:  "That 
no  claim  shall  be  admissible  or  allowed  by 
the  said  Court  for  any  loss  or  damage  for 
or  in  respect  to  which  the  party  injured, 
his  assignee  or  legal  representatives,  shall 
have  received  compensation  or  indemnity 
from  any  insurance  company,  insurer  or 
otherwise ;  but  if  such  compensation  or 
indemnity  so  received  shall  not  have  been 
equal  to  the  loss  or  damage  so  actually 
suffered,  allowance  may  be  made  for  the 
difference.  And  in  no  case  shall  any 
claim  be  admitted  or  allowed  for  or  in  re- 
spect to  unearned  freights,  gross  freights, 
prospective  profits,  freights'  gains  or  ad- 
vantages, or  for  wages  of  officers  or  sea- 
men for  a  longer  time  than  one  year  next 
after  the  breaking  up  of  a  voyage  by  the 
acts  aforesaid.  And  no  claim  shall  be 
admissible  or  allowed  by  the  said  Court 
by  or  on  behalf  of  any  insurance  company 
or  insurer,  either  in  its  or  his  own  right 
or  as  assignee  or  otherwise  in  the  right  of 
a  person  or  party  insured  as  aforesaid, 
unless  such  claimant  shall  shew  to  the 
satisfaction  of  such  Court  that  during  the 
late  rebellion  the  sum  of  its  or  his  losses 
in  respect  to  its  or  his  war  risks  exceeded 
the  sum  of  its  or  his  premiums  or  other 
gains  upon  or  in  respect  to  such  war  risks, 
and  in  case  of  any  such  allowance  the 
same  shall  not  be  greater  than  such  ex- 
cess of  loss.  And  no  claim  shall  be  ad- 
missible or  allowed  by  the  said  Court 
arising  in  favour  of  any  insurance  com- 
pany not  lawfully  existing  at  the  time  of 
the  loss  under  the  laws  of  some  one  of  the 
United  States.  And  no  claim  shall  be  ad- 
missible or  allowed  by  the  said  Court  aris- 
ing in  favour  of  any  person  not  entitled 
at  the  time  of  his  loss  to  the  protection  of 
the  United  States  in  the  premises,  nor 
arising  in  favour  of  any  person  who  did 
not  at  all  times  during  the  late  rebellion 
bear  true  allegiance  to  the  United  States." 

Two  things  are  clear  from  the  facts  as 
applied  to  this  section :  first,  that  the  de- 
fendants got  their  money  from  the  Court 
on  the  proofs,  or  allegation  at  least,  that 
their  actual  loss  in  respect  of  the  cargo 
of  the  Lamplighter  exceeded  the  compen- 
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Ration  or  indemnity  paid  them  by  the 
plaintiffs  under  the  policies ;  secondly, 
that  the  money  could  not  have  been  ob- 
tained  from  the  Court  either  by  the 
plaintiffs  suing  in  their  own  names  or  by 
the  defendants  suing  on  the  plaintiffs'  be- 
half, and  the  question  is,  Now  that  the 
defendants  have  obtained  the  money  under 
these  circumstances,  can  the  plaintiffs 
recover  it  from  them  ?  in  other  words, 
Have  the  defendants  obtained  the  money 
under  circumstances  which  make  them 
in  respect  of  it  trustees  for  the  plaintiffs  ? 

Two  points  arise :  first,  Is  the  value  in 
the  policies  which  have  been  paid  abso- 
lutely conclusive  in  case  of  actual  loss 
between  the  parties  to  the  policies  ?  and 
secondly,  Was  the  payment  of  this  money 
to  the  defendants  more  than  a  free  gift,  a 
pure  act  of  grace  on  the  part  of  the 
United  States  ? 

As  to  the  first  question  there  has  been 
an  actual  total  loss,  a  positive  complete 
destruction  of  the  thing  insured,  and  I 
think  that  in  this  case  the  valuation  in 
the  policies  is  conclusive  between  the 
parties ;  they  have  by  agreement  settled 
the  value,  and  not  left  it  open  to  future 
enquiry  and  dispute  as  between  themselves 
— Shawe  v.  Felton  (1),  and  per  Lord 
Abinger  delivering  judgment  in  Young  v. 
Turing  (2). 

It  is  conclusive  between  the  parties  in 
respect  of  all  rights  and  obligations  which 
arise  upon  the  policy — Bruce  v.  Jones  (3) 
and  (a  very  strong  case  on  this  point, 
though  perhaps  not  so  strong  upon  the 
other)  The  North  of  England  Insurance 
Association  v.  Armstrong  (4).  Even  the 
cases  which  it  is  said  shew  the  valuation 
not  to  be  for  sll  purposes  conclusive  are, 
when  looked  at  carefully  and  their  prin- 
ciple considered,  no  exceptions  to  the 
general  rule.  Irving  v.  Manning  (5)  shews 
indeed  that  in  ascertaining  whether  or  not 
there  has  been  in  fact  a  constructive  total 
loss  the  valuation  in  the  policy  is  to  be 
disregarded  on  principles  of  sense  and 

(1)  2  East,  109. 

(2)  2  M.  &  G.  6»3. 

(3)  1  HurL  &  C.  769;  32  Law  J.  Rep.  Exeh. 
132. 

(4)  39  Law  J.  Eep.  Q.B.  81 ;  Law  Eep.  6  Q.B. 
244. 

(ft)  6  Com.  B.  Eep.  391. 


justice,  but  when  the  fact  of  the  construe" 
tive  total  loss  is  aliunde  established,  the 
valuation  in  the  policy  fixes  conclusively 
the  sum  which  the  insurers  are  to  pay. 
If,  then,  there  was  in  this  case  any  right 
in  the  defendants  it  arose  out  of  the  sub- 
ject-matter of  the  insurance,  and  the 
valuation  in  the  policy  was  conclusive 
between  the  plaintiffs  and  the  defendants. 

But  was  there  any  right,  or  was  the 
awarding  of  the  money  by  the  United 
States  Court  merely  a  free  gift  of  the 
money,  a  mere  act  of  grace  on  the  part  of 
the  United  States  Government  ?  If  it 
were,  I  am  of  opinion  that  this  action 
would  clearly  not  be  maintainable,  and  at 
first  sight  there  is  much  to  be  said  for  the 
contention  that  it  is  a  mere  act  of  grace. 
The  money  out  of  which  this  is  paid  to 
the  defendants  is  a  sum  of  money  paid  by 
Great  Britain  to  the  United  States,  from 
one  Sovereign  State  to  another;  and 
Bustomjee  v.  The  Queen  (6)  is  a  distinct 
authority  for  holding  that  money  being 
paid  by  one  Sovereign  State  to  another 
in  respect  of  war  losses  occasioned  by  the 
paying  State  to  the  subjects  of  the  receiv- 
ing State,  gives  no  legal  right  whatever 
to  a  particular  subject  of  the  receiving 
State  to  compensation  for  a  loss  which 
has  been  paid  to  that  State,  capable  of 
being  enforced  in  any  Court  against  the 
Sovereign  or  the  Government  of  that 
State.  It  is,  therefore,  no  doubt  clear  that 
the  defendants  could  have  had  no  legal 
claim  capable  of  being  enforced  against 
the  United  States  in  their  sovereign  cha- 
racter. But  it  seems  to  be  equally  clear, 
as  the  result  of  great  authorities  both  in 
England  and  America,  that  if  a  country 
puts  a  fund  of  this  sort  in  course  of  dis- 
tribution by  regular  process  amongst  such 
of  its  subjects  as  were  morally  entitled  to 
share  in  the  fund,  then  what  these  sub- 
jects so  recover  they  recover  as  a  right, 
not  perhaps  enforceable  by  law,  but  yet 
with  such  a  character  of  morality  and 
equity  about  it  as  makes  them  in  respect 
of  what  they  so  recover  trustees  for  those 
who  in  equity  and  justice  are  entitled  to 
it.  This  appears  to  me  to  have  been  held 
in  principle  by  Lord  Northington,  Lord 

(6)  45  Law  J.  Eep.  Q.B.  249 ;  I/iw  Eep.  1  Q.B. 
D.  487 ;  and  on  appeal,  46  Law  J.  Eep.  Q.B.  238 ; 
Law  Eep.  2  Q.B.  D.  69. 
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Burnand  r.  Rodocanachi,  CP. 

Hardwicke  and  Chancellor  Kent,  when 
Chief  Justice  of  New  York.  The  cases 
of  Blaanwpot  v.  Da  Costa  (7),  Randal  v. 
Cochran  (8),  and  Oracie  v.  The  New  York 
Insurance  Company  (9),  appear  to  me 
clearly  to  shew  that  those  great  lawyers 
would  have  held  the  defendants  in  this 
case  liable.  The  language  of  Lord  Hard- 
wicke  and  Lord  Northington  appears  to 
me  to  shew  that  there  is  a  right  to  the 
benefit  of  which  the  insurers  are  en- 
titled. The  language  of  Chancellor  Kent, 
it  may  be  said,  iB  extra-judicial,  for  there 
was  no  such  right  in  existence  in  the 
case  before  him.  It  is  so,  but  the  judg- 
ment is  considered,  and  the  deliberate 
opinion  of  Chancellor  Kont  is  an  opinion 
to  which  great  deference  is  due.  If  this 
money  had  been  received  by  the  defen- 
dants before  the  plaintiffs  had  been  sued, 
or  if  the  cargo  had  not  been  physically 
destroyed  but  had  been  captured  and 
restored  by  the  United  States  in  specie, 
could  it  be  maintained  that  the  full 
amount  of  the  policies  would  neverthe- 
less have  been  due  from  tho  plaintiffs  ? 
I  think  it  could  not,  yet  in  principle  there 
is  no  distinction  between  the  cases.  It 
has  been  said  that  the  Act  of  Congress 
prevents  the  plaintiffs  from  recovering. 
Probably  in  the  American  Court  that  is 
so ;  but  the  Act  of  Congress  cannot  affect 
the  rights  of  litigants  in  English  Courts, 
and  if  the  defendants  are  possessed  of 
money  to  which,  according  to  the  principles 
of  English  law,  the  plaintiffs  are  entitled, 
an  English  Court  must  give  it  to  the 
plaintiffs,  although  it  may  have  been  tho 
intention  of  the  American  statute  by 
which  the  defendants  got  the  money  that 
the  plaintiffs  should  not  have  it.  For 
these  reasons  I  give  judgment  for  the 
plaintiffs. 

Judgment  for  plaintiffs. 


Solicitors— Waltons,  Bubb  &  Co.,  for  plaintiffs; 
Markby  Stewart  &  Co.,  for  defendants. 


(7)  1  Eden,  130. 

(8)  1  Yes.  sen.  98. 


(9)  8  Johnson's  New  York  Rep.  183. 


[IN  THE  HOUSE  OF  LORDS.] 

f  THE  PHARMACEUTICAL  SOCIETT 
1880.       <     OF  GREAT    BRITAIN  V.  THK 
July  20,  22.  I    LONDON  AND  PROVINCIAL  SUP- 
.  PLY  ASSOCIATION  (lDUTKD). 

Pharmacy  Act,  1868,  31  32  Viet.  c. 
121.  88.  1,  15 — Chemist  and  Druggist- 
Corporation — "  Person." 

In  sections  1,  15  of  the  Pharmacy  Act, 
1868,  which  prohibit  under  a  penalty  any 
person,  not  being  a  duly  registered  chemist, 
from  selling  or  keeping  open  shop  for  th 
sale  of  poisons,  or  using  the  name  of  chemist 
or  druggist,  the  word  "person"  does  not 
include  a  corporation;  and  a  corporation 
having  a  department  for  sale  of  drugs  under 
the  management  of  a  duly  registered  chemist, 
are  not  liable  to  the  penalty. 

Semble  (per  Lord  Blackbubn),  a  corpo- 
ration employing  an  unqualified  manager 
would  be  liable. 

This  was  an  action  in  the  Bloomsbuiy 
County  Court  against  the  respondents,  & 
limited  company,  for  the  recovery  of  a 
penalty  for  selling  or  keeping  open  shop 
for  retailing,  dispensing  ana  compound- 
ing poisons  without  being  a  duly  regis- 
tered chemist  within  the  meaning  of  the 
Pharmacy  Act,  1868.  The  drug  depart- 
ment of  the  respondents'  business  was 
attended  to  by  a  manager  and  two  assis- 
tants, who  were  all  duly  qualified  under 
the  Act. 

Sections  1  and  15  of  the  Pharmacy 
Act,  which  are  the  material  sections,  are 
as  follows : — 

Section  1.—"  From  and  after  the  31st 
day  of  December,  1868,  it  shall  be  un- 
lawful for  any  person  to  sell  or  keep 
open  shop  for  retailing,  dispensing  or 
compounding  poisons,  or  to  assume  or 
use  the  title  '  chemist  and  druggist,'  or 
chemist,  or  druggist,  or  pharmacist,  or  dis- 
pensing chemist  or  druggist,  in  any  part 
of  Great  Britain,  unless  such  person  shall 
be  a  pharmaceutical  chemist  or  a  chemist 
and  druggist  within  the  meaning  of  the 
Act,  and  be  registered  under  this  Act, 
and  conform  to  such  regulations  as  to 
the  keeping,  dispensing  and  selling  of 
such  poisons  as  may  from  time  to  time  be 
prescribed  by  the  Pharmaceutical  Society 
with  the  consent  of  the  Privy  Council." 
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Section  15.—"  From  and  after  the  31st 
day  of  December,  1868,  any  person  who 
shall  sell  or  keep  an  open  shop  for  the 
if  tailing,  dispensing  or  compounding  poi- 
sons, or  who  shall  take,  use  or  exhibit 
the  name  or  title  of  chemist  and  drug- 
gist, or  chemist  or  druggist,  not  being  a 
duly  registered  pharmaceutical  chemist, 
or  chemist  and  druggist,  or  who  shall 
take,  use  or  exhibit  the  name  or  title 
pharmaceutical  chemist,  pharmaceutist  or 
pharmacist,  not  being  a  pharmaceutical 
chemist,  or  shall  fail  to  conform  with 
any  regulation  as  to  the  keeping  or  sell- 
ing of  poisons,  made  in  pursuance  of  this 
Act,  or  who  shall  compound  any  medi- 
cines of  the  British  Pharmacopoeia,  ex- 
cept according  to  the  formularies  of  the 
said  Pharmacopoeia,  shall  for  every  such 
offence  be  liable  to  pay  a  penalty  or  sum 
of  5?. ;  and  the  same  may  be  sued  for, 
recovered  and  dealt  with  in  the  manner 
provided  by  the  Pharmacy  Act  for  the 
recovery  of  penalties  under  that  Act ; 
but  nothing  in  this  Act  contained  shall 
prevent  any  person  from  being  liable  to 
any  other  penalty,  damages  or  punish- 
ment to  which  he  would  have  been  sub- 
ject if  this  Act  had  not  been  passed." 

The  Judge  of  the  County  Court  decided 
in  favour  of  the  respondents.  This  deci- 
sion was  reversed  on  appeal  by  the  Queen's 
Bench  Division,  and  their  decision  was  in 
turn  reversed  by  the  Court  of  Appeal, 
from  whose  judgment  this  appeal  was 
now  brought. 

Reports  of  the  case  in  the  Courts  be- 
low will  be  found  at  48  Law  J.  Rep.  Q.B. 
387,  ante,  p.  338 ;  Law  Rep.  4  Q.B.  D. 
313 ;  and  5  Q.B.  D.  310,  where  the  facts 
of  the  case  are  also  fully  set  out. 

Benjamin  and Lumley  Smith  (with  them 
Sir  J.  Hollcer),  for  the  appellants. — The 
word  "  person  "  in  a  public  statute  natu- 
rally and  regularly  includes  corporations 
or  artificial  persons — 2  Instit.  720,  721. 
Even  if  the  word  "  sell "  refers  to  the 
servant  actually  selling  and  not  to  the 
master,  it  must  be  the  master  who  keeps 
the  open  shop.  Corporations  selling  drugs 
before  tho  Act,  such  as  the  Apothecaries' 
Company,  are,  if  "person"  does  mean 
corporation,  excepted  by  the  Act  itself 
(section  3).  The  word  "person"  has 
Vol.  49.— Q.B.,  CP.  &  Excii. 
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been  held  to  include  corporation  —  The 
Corporation  of  Newcastle  v.  The  Attorney- 
General  (1)  ;  The  Mayor  of  Hereford  v. 
Martin  (2).  Under  Bishop  Porteous's 
Act,  21  Geo.  3.  c.  49,  an  Act  analogous 
to  the  present  in  tho  mischief  it  was  in- 
tended to  meet,  a  corporation  was  held 
liable — Terry  v.  The  Brighton  Aquarium 
Company  (3). 

It  is  well  settled  that  a  corporation  can 
be  guilty  of  an  offence.  It  is  liable  for  a 
nonfeasance — The  Queen  v.  The  Birming- 
ham and  Gloucester  Railway  Company  (4), 
for  a  misfeasance ;  The  Queen  v.  The  Great 
North  of  England  Railway  Company  (5). 

A  corporation  is  completely  within  the 
mischief  struck  at  by  tho  Act,  which  was 
intended  to  secure  that  the  responsible 
person,  the  master,  should  be  qualified. 
If  corporations  aro  excluded  from  the 
operation  of  the  Act,  they  may  employ 
unqualified  persons,  and  the  Act  will 
become  a  dead  letter. 

They  also  referred  to  the  Pharmacy 
Act,  1852,  15  &  16  Vict.  c.  56 ;  7  &  8 
Geo.  4.  c.  28.  s.  14 ;  the  Apothecaries 
Act,  55  Geo.  3.  c.  194.  ss.  20,  30  ;  13  <fc 
14  Vict.  c.  21.  s.  4 ;  and  to  the  cases  of 
Boyd  v.  The  Croydon  Railway  Company 
(6)  ;  and  The  Guardians  of  St.  Leonard's, 
Shoreditch  v.  Franklin  (7). 

Wills  and  Finlay,  for  the  respondents. 
— If  in  any  statute  a  person  is  prohibited 
from  doing  a  particular  thing  except  in 
compliance  with  conditions  which  in  the 
nature  of  things  cannot  be  complied  with 
by  a  natural  person,  the  word  "  person  " 
in  such  statnto  will  not  include  a  cor- 
poration. The  word  "person"  does  not 
necessarily  extend  to  a  corporation  — 
Harrison's  Case  (8).  In  Reynard  v.  Chase 
(9)  a  sleeping  partner  not  properly  quali- 
fied was  held  not  liable  to  a  penalty  under 
the  statute  of  Elizabeth  relating  to  ap- 
prenticeship (5  Eliz.  c.  4.  s.  34).  Almost 

(1)  12  CI.  &  F.  402. 

(2)  15  Law  Times,  N.8.  187. 

(3)  44  Law  J.  Rep.  M.C.  173;  Law  Rep.  10 
Q.B.  306. 

(4)  3  Q.B.  Rep.  223  ;  10  Law  J.  Rep.  M.C.  136 

(5)  0  Q.B.  Rep.  315  ;  16  Law  J.  Rep.  M.C.  16. 

(6)  4  Ring.  N.C.  669. 

(7)  47  Law  J.  Rep.  CP.  727;  Law  Rep.  3  CP. 
D.  377. 

(8)  1  Leach  CC  180 ;  2  East  P.  C  088. 

(9)  1  Burr.  2. 
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all  modern  statutes  contain  an  interpre- 
tation clanse  extending  the  meaning  of 
the  word  "person"  to  corporations.  The 
words  "  keeping  open  shop  "  are  thrown 
in  incidentally  rather  to  facilitate  proof 
than  to  create  a  separate  offence.  The 
gist  of  the  danger  aimed  at  by  the  statute 
lies  in  the  selling  by  unqualified  persons, 
and  at  most  the  case  of  corporations  was 
a  casus  omissus.  It  is  absurd  to  suppose 
that  the  Legislature  intended  by  a  side- 
wind entirely  to  prohibit  joint-stock  com- 
panies from  dealing  in  drugs,  still  less  to 
stop  the  business  of  a  corporation  such 
as  the  Apothecaries'  Hall. 

The  Lord  Chancellor  (Lord  Sel- 
borme). — I  cannot  say  that  this  case 
appears  to  me  to  be  one  free  from  difficulty, 
especially  as  we  have  two  Courts  of  high 
authority  differing  from  each  other,  the 
Lord  Chief  Justice  and  Mr.  Justice  Mellor 
having  taken  the  view  of  the  statute  for 
which  the  appellants  contend,  and  the 
Court  of  Appeal  the  opposite  view.  The 
question  really  comes  to  be  one  upon  the 
construction  of  particular  words  in  the 
1st  and  15th  sections  of  this  statute, 
having  regard  to  the  general  principles  on 
which  ambiguous  words  such  as  "person  " 
ought  to  be  construed.  There  can  be  no 
question  that  the  word  "  person  "  may, 
and  I  should  be  disposed  myself  to  say 
prima  facie  it  does,  include  in  a  public 
statute  a  person  in  law,  that  is  a  cor- 
poration as  well  as  a  natural  person  ;  but 
it  is  never  to  be  forgotten  that  although 
that  is  a  sense  which  the  word  will  bear 
in  law,  and,  as  I  said,  perhaps  should 
be  attributed  to  it  in  the  construction  of 
such  a  document  as  a  statute,  unless  there 
be  any  reason  for  a  contrary  construction, 
yet,  that  in  its  popular  sense  and  ordinary 
use  it  would  hardly  extend  so  far.  There- 
fore, as  statutes  like  other  documents  are 
constantly  conceived  according  to  the 
popular  use  of  language,  it  is  probable, 
and  may  be  taken  to  be  certain,  that  the 
word  is  often  used  in  statutes  in  a  sense 
in  which  it  cannot  be  intended  to  extend 
to  a  corporation,  and  that  accounts  for 
the  frequent  occurrence  in  some  statutes, 
in  interpretation  clauses,  of  an  express 
declaration  that  it  shall  extend  to  a  body 
politic  or  corporate,  and  in  other  statutes 
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(of  which  an  example  will  be  found  in 
one  cited  during  the  argument  by  Mr. 
Benjamin — I  mean  the  Act  as  to  apo- 
thecaries) of  clauses  which  say,  as  in 
that  instance,  that  remedies  by  persons 
who  complain  of  acts  done  under  colour  of 
the  authority  of  the  Act,  or  in  pursuance 
of  it,  must  be  prosecuted  within  a  certain 
limit  of  time  against  all  persons  or  bodies 
politic  or  corporate ;  which  upon  the  face 
of  the  Act  shews  that  corporations  were 
contemplated.  Now,  I  hold  that  with 
some  qualification  the  language  used  by 
the  junior  counsel  for  the  respondents  is 
substantially  right,  that  if  a  statute  pro- 
vides that  a  person  shall  not  do  a  par- 
ticular  act,  except  on  condition  of  his 
complying  with  a  certain  proviso,  prima 
facie  it  is  the  natural  and  reasonable  con- 
struction of  such  a  statute,  unless  there 
be  something  in  the  context,  or  in  the 
manifest  object  of  the  statute,  or  in  the 
nature  of  the  subject-matter  to  exclude 
it — prima  facie  I  say  it  is  the  natural  and 
reasonable  construction  of  such  a  clanse 
that  by  the  use  of  the  word  "  person  "  the 
Legislature  contemplates  one  of  a  class  of 
persons  who  may  or  may  not  do  the  act, 
or  who  are  capable  of  doing  the  act,  the 
doing  of  which  is  to  take  them  out  of  the 
scope  of  the  provision.  Now,  if  that  be 
a  sound  observation,  it  appears  to  be 
decisive  of  this  case  when  we  look  to  the 
language  of  the  1st  and  15th  sections. 
The  1st  section,  merely  transposing  the 
place  in  which  certain  words  are  used,  is 
this :  "  From  and  after  the  31st  day  of 
December,  1868,  it  shall  be  unlawful  for 
any  person,  unless  such  person  be  a 
pharmaceutical  chemist,  or  chemist  and 
druggist,  within  the  meaning  of  this  Act, 
and  be  registered  under  this  Act,"  to  do 
certain  things.  Prima  facie  that  con- 
templates a  class  of  persons  who  may  or 
may  not  be  pharmaceutical  chemists,  or 
chemists  and  druggists,  within  the  mean- 
ing of  the  Act,  and  be  registered  under 
the  Act.  What  class  of  persons  can  be 
such  pharmaceutical  chemists,  or  chemists 
and  druggists,  and  be  registered  ?  Can 
a  corporation,  or  can  it  not  ?  I  think  it 
clear  upon  the  sequel  of  the  Act  that  a 
corporation  cannot  be  so.  A  corporation 
certainly,  looking  to  the  former  Pharmacy 
Act,  cannot  be  a  pharmaceutical  chemist, 
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nor  can  it  be  a  chemist  and  druggist 
within  the  meaning  of  this  Act,  and  be 
registered  under  this  Act ;  because  the 
3rd  section  says :  "  Ohemists  and  drug- 
gists within  the  meaning  of  this  Act  shall 
consist  of  all  persons,  who,  at  any  time 
before  the  passing  of  this  Act,  have 
carried  on  in  Great  Britain  the  business 
of  a  chemist  and  druggist  in  the  keeping 
of  open  shop  for  the  compounding  of  the 
prescriptions  of  duly  qualified  medical 
practitioners."  That  indeed  might  have 
applied  to  a  corporation  if  a  corpora- 
tion could  be  registered.  But  then  with 
regard  to  that  class  of  persons  who  had 
previously  carried  on  such  a  business, 
the  5th  section  requires  them  to  be 
registered,  and  in  order  to  registry  re- 
quires a  claim  to  be  made  by  a  notice  in 
writing,  signed  by  the  person,  which 
notice  is  to  be  in  the  form  set  forth  in  the 
schedule.  I  do  not  see  myself  that  it  is 
possible  to  suppose  that  the  Legislature 
contemplated  that  anyone  but  a  person 
who  could  sign  the  claim  was  to  be  re- 

fistered  under  those  clauses.  In  addition, 
find  in  the  18th  section  thiB  is  expressly 
provided :  "  Every  person  who  at  the 
time  of  the  passing  of  this  Act  is  or  has 
been  in  business  on  his  own  account  as  a 
chemist  and  druggist,  and  who  shall  be 
registered  as  a  chemist  and  druggist,  shall 
be  eligible  to  be  elected  and  continue  a 
member  of  the  Pharmaceutical  Society 
according  to  the  by-laws  thereof."  That 
appears  to  me  plainly  to  shew  that  the 
Legislature  enforced  and  required  the  re- 
gistration of  persons  who  before  the  Act 
carried  on  business  as  chemists  and  drug- 
gists in  a  sense  applicable  only  to  those 
who  could  become  members  of  the  Phar- 
maceutical Society — in  other  words,  only 
to  individual  persons.  With  regard  to 
those  who  should  afterwards  carry  on 
business  as  chemists  and  druggists,  the 
Act  plainly,  I  think,  shews  that  they  must 
undergo  certain  examinations  which  are 
wholly  inapplicable  to  any  corporation. 
The  conclusion,  therefore,  which  I  come 
to  is,  that  these  words,  "  unless,"  and  so 
on,  are  inapplicable  to  any  corporations ; 
that  there  being  not  a  general  prohibition 
of  the  trade  or  business,  but  merely  a 
declaration  that  it  shall  be  unlawful  for 
a  person,  unless  he  complies  with  certain 


conditions,  to  carry  on  these  otherwise 
lawful  trades  or  businesses,  not  only 
keeping  a  shop  for  retailing  poisons  or 
selling  poisons,  but  also  assuming  the 
title  of  chemist  and  druggist,  or  chemist 
or  druggist,  I  cannot  but  think  that 
it  is  a  sounder  construction  of  the  word 
"  person  "  to  hold  that  only  such  persons 
are  contemplated  as  might,  by  taking  pro- 
per means,  comply  with  the  condition  and 
so  enable  themselves  to  carry  on  the  trade. 
Exactly  the  same  observations  occur  upon 
the  15th  section.  There,  again,  trans- 
posing only  the  words  which  oocur  in  it, 
we  find — and  this  is  the  section  which 
imposes  the  penalties  in  question — the 
enactment  is  this :  "  From  and  after  the 
31st  day  of  December,  1868,  any  person 
not  being  a  duly  registered  pharma- 
ceutical chemist,  or  chemist  and  druggist, 
who  shall  sell,"  &c,  and  again,  or  who  not 
being  a  pharmaceutical  chemist,  "  shall 
take,  use  or  exhibit  the  name  or  title  of 
pharmaceutical  chemist,"  shall  be  subject 
to  certain  penalties.  The  words  follow 
also,  "  or  who  shall  compound."  I  think, 
having  reference  to  the  particular  act  of 
compounding  mentioned  on  each  occa- 
sion, it  rather  fortifies  than  otherwise 
what  I  may  describe  as  the  individual — I 
was  going  to  say  personal — construction, 
but  the  very  use  of  that  word  exemplifies 
the  difficulty  of  applying  the  word  "  per- 
son "  in  the  popular  sense  otherwise  than 
to  individuals.  Well,  if  you  look  through 
the  Act  it  will  be  found  that  there  is 
only  one  place  in  the  Act  where  it  is 
necessary  to  put  upon  the  word  "  person  " 
the  larger  sense,  and  that  is  in  a  clause 
which  is  in  several  respects  remarkably 
contrasted  with  the  rest  of  the  provisions 
of  the  Act ;  I  mean  the  17th  section.  It 
begins  with  a  general  prohibition  in  un- 
equivocal terms.  Not  it  shall  be  unlawful 
for  any  person  not  coming  under  a  cer- 
tain definition  to  sell,  but  it  shall  be 
unlawful  to  sell  at  all,  absolutely,  uncon- 
ditionally unlawful,  to  Bell  any  poison  as  to 
which  certain  precautions  are  not  observed. 
And  that  is  repeated.  It  shall  be  unlawful 
to  sell,  it  says,  at  the  beginning ;  and  four 
lines  afterwards,  it  shall  be  unlawful  to  sell 
again ;  and  as  I  say,  that  is  a  universal 
prohibition  not  qualified  by  any  exception 
as  to  the  person,  though  no  doubt  tho 
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thing  which  is  made  unlawful  is  a  thing 
done  in  a  certain  manner,  or  without  the 
observance  of  certain  conditions.  In  ad- 
dition to  that,  the  penalty  there  is  not 
like  the  penalty  under  the  15th  section, 
a  civil  debt  to  be  recovered  by  a  civil 
form  of  proceeding  or  action,  notwith- 
standing that  it  is  for  what  is  called  an 
offence ;  bat  it  is  a  penalty  to  be  re- 
covered upon  summary  conviction  before 
two  justices.  And  then  these  words  are 
added :  "  And  for  the  purposes  of  this 
section  the  person  on  whose  behalf  auy 
sale  is  made  by  any  apprentice  or  servant 
shall  be  deemed  to  be  the  seller,"  which, 
the  thing  being  made  universally  unlawful, 
I  think  must  include  a  corporation,  if 
the  sale  was  made  by  any  apprentice 
or  servant  on  behalf  of  the  corporation. 
It  appears  to  me  that  the  difference  in 
the  phraseology  of  that  section  from 
the  rest  is  such  as  not  to  justify  any  other 
construction  of  the  word  "  person  "  in 
the  other  sections  than  that  which  it 
ought  to  have  received  if  the  17th  section 
had  not  been  in  the  Act.  And  with  re- 
gard to  the  main  argument  of  the  appel- 
lants, which  would  be  a  very  important 
argument  indeed  if  it  were  sustained,  that 
the  object  of  the  Act  would  be  defeated 
unless  a  corporation  as  well  as  an  in- 
dividual  were  included,  it  seems  to  me 
that  that  argument  cannot  be  successfully 
maintained.  The  act  of  selling,  the  act 
of  compounding,  and  every  other  act 
mentioned  in  these  two  sections,  by 
which  penalties  are  imposed,  and  also 
the  act  mentioned  in  the  1st  section 
are  struck  at,  whether  done  by  the 
principal  to  whom  the  business  belongs 
or  done  by  the  person  whom  he  employs 
to  carry  on  the  business.  The  words 
"  keeping  open  shop  "  may  not  perhaps 
bo  so,  and  upon  those  I  will  make  an 
observation  presently ;  but  that  the  word 
"sell"  is,  and  that  the  word  "com- 
pound "  probably  is,  I  think  is  clear  from 
that  very  clause  I  just  now  read  in  the 
17th  section,  that  for  the  purpose  of  that 
section  the  person  on  whose  behalf  any 
sale  is  made  by  any  apprentice  or  servant 
shall  be  deemed  to  be  the  seller.  That 
indicates — I  will  not  say  necessarily— 
but  naturally  implies  that  that  is  a  special 
construction  for  the  purpose  of  the  par- 
ticular section,  and  is  not  to  be  extended 
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to  sale  where  mentioned  in  other  sections; 
and  I  will  add  that  regard  to  the  mis- 
chief which,  beyond  all  controversy,  the 
Act  was  intended  to  prevent,  leads  neces- 
sarily to  the  same  conclusion:  that  he 
who  sells,  whether  he  be  master  or  ser- 
vant, whether  he  be  the  principal  or  the 
person  delegated  to  conduct  and  manage 
the  sales,  is  struck  at  by  the  15th  section, 
because  otherwise  you  get  this,  that  a 
very  wide  door  would  be  open  to  all  the 
things  which  the  Act  is  intended  to 
prohibit.  Nothing  more  would  be  neces- 
sary, according  to  the  appellants'  argu- 
ment, if  it  were  otherwise,  than  that  the 
business  should  belong  to  a  person  who 
does  not  himself  carry  it  on,  but  who  is 
qualified  under  the  Act ;  and  he  might  be 
at  liberty  to  employ  in  the  management 
of  his  business  persons  not  qualified.  By 
them  the  actual  sales  would  be  conducted, 
and  the  public  would  suffer  those  very 
evils  which  the  Act  was  intended  to  pre- 
vent. The  Act,  therefore,  to  be  effectual, 
must  strike  at  the  particular  acts  of  those 
who  actually  conduct  the  sales— who 
actually  compound  the  medicines.  No 
doubt  the  words,  "  keeping  open  shop" 
extend  to  something  more,  and  will  com- 
prehend a  person  who  keeps  an  open  shop, 
although  he  may  not,  with  his  own  hands, 
do  all  the  business  of  the  selling  or  com- 
pounding medicines,  and  who  is  the 
master  or  proprietor  of  the  premises,  if 
he  be  a  "  person  "  within  the  proper  con- 
struction ;  but  to  say  that  you  must,  in 
order  to  include  a  corporation,  which  may 
keep  an  open  shop,  necessarily  extend 
the  construction  of  the  context,  because, 
if  yon  do  not,  there  may  be  a  shop  kept 
by  a  person  who  will  do  nothing  and  who 
is  not  qualified — to  say  that  is  necessary 
for  the  objects  of  the  Act  appears  to  me 
to  be  really  begging  the  question,  because 
on  that  hypothesis  the  corporation  does 
nothing.  It  does  not  itself  conduct  the 
business,  and  the  particular  mischief 
which  the  public  would  suffer  from  the 
sale  of  things  which  ought  not  to  be  sold, 
is  sufficiently  guarded  against  by  pro- 
hibition of  such  sales,  and  tbe  conditions 
to  which  they  are  made  subject.  Well, 
I  Baid,  to  begin  with,  that  I  did  not 
regard  the  matter  as  free  from  difficulty; 
but  in  a  difficulty,  if  there  be  one,  it  does 
seem  to  me  to  be  best  to  remember  the 
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principle  that  the  liberty  of  the  subject 
is  not  by  unnecessary  construction  to  be 
held  to  be  abridged  any  farther  than  the 
words  require ;  and  inasmuch  as  it  was 
open  to  Her  Majesty's  subjects  before 
this  Act  passed  to  carry  on  the  business 
of  chemists  and  druggists,  using  the 
title  of  chemist  and  druggist,  and,  for 
the  purpose  ■  of  that  business,  keeping 
open  shop  for  the  sale,  amongst  other 
articles,  of  poisonous  drugs;  as  it  was 
perfectly  lawful  to  do  that  by  means  of  a 
company  incorporated  under  the  Com- 
panies Act,  and  as  there  is  nothing  what- 
ever  to  shew  that  the  Legislature  had 
grounds  for  assuming  that  there  could  be 
no  such  companies,  and  moreover,  as 
there  was  a  very  great  and  leading  com- 
pany incorporated  as  a  company  of  sellers 
of  drugs  and  pharmacopists  as  long  ago 
as  the  reign  of  James  I.,  in  whose  name 
it  is  admitted  the  business  of  selling 
drugs  has  been  carried  on  by  their  au- 
thority down  to  the  present  time — as  that 
was  the  state  of  the  law,  I  do  think  that 
it  would  be  wrong  for  your  Lordships  to 
impose  upon  the  word  "  person,"  used  in 
such  a  context  as  that  in  which  you  find 
it  used  here,  a  construction  which  would 
at  once  render  illegal  that  mode  of  carry- 
ing on  the  business  of  chemists  and 
druggists  by  snch  corporations,  without 
any  reference  from  the  beginning  of  the 
Act  to  the  end  to  that  class  of  persons,  or 
to  that  kind  of  case ;  more  especially  when 
you  do  find  in  the  Act,  in  the  16th  sec- 
tion, a  special  provision  for  the  case  of 
individuals  carrying  on  that  kind  of  busi- 
ness, who  may  die,  whose  executors  or 
trustees  may  carry  it  on  after  their  deaths. 
It  is  true  that  the  Legislature  there  re- 
quires for  the  safety  of  the  public  this 
safeguard,  that  there  shall  be  an  assistant 
duly  qualified,  but  the  Legislature  shews 
that  having  that  case  in  view  it  was  not 
thought  that  the  object  or  policy  of  the 
Act  required  that  such  a  business  should 
bo  prohibited.  It  was  not  thought 
necessarily  inconsistent  with  the  object 
and  the  policy  of  the  Act  that  the  prin- 
cipals, the  proprietors  of  the  business, 
the  persons  to  whom  those  actually  selling 
the  drugs  would  be  responsible,  should 
be  unqualified,  provided  that  there  was 
in  the  business  a  duly  qualified  assistant. 
It  by  no  means  follows  that  all  the  drugs 
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would  be  sold  by  that  duly  qualified  as- 
sistant, or  that  he  might  not  be,  as  in  this 
case,  under  the  general  superintendence 
of  a  manager  not  himself  duly  qualified. 
All  that  is  left  open,  but  it  is  not  thought 
indispensable  that  the  persons  carrying 
on  such  businesses  should  be  themselves 
duly  qualified.  If  there  were  not  safe- 
guards against  the  sale  of  poisonous  drugs 
in  a  manner  contrary  to  the  provisions 
of  the  Act  by  the  persons  actually  con- 
ducting the  business  for  the  corporation, 
then,  I  think,  the  argument  would  have 
been  extremely  strong  against  a  corpora- 
tion being  permitted  to  carry  on  the 
business ;  but  where  you  find  that  there 
are  such  safeguards  and  that  the  keeping 
open  shop  in  the  case  of  executors  is  per- 
mitted although  they  be  not  qualified,  I 
think  it  is  impossible  to  infer  that  the 
object  of  the  Act  did  require  a  larger 
construction  to  be  put  on  the  word  "  per- 
son," which  the  context  appears  to  me 
upon  a  fair  construction  to  exclude.  I 
shall,  therefore,  advise  your  Lordships 
that  this  appeal  should  be  dismissed  with 
costs. 

Lord  Blackburn. — I  am  of  the  same 
opinion.  The  question  really,  when  it  is 
cleared  of  all  superfluity,  is  reduced  to  a 
very  short  point,  but  I  agree  that  it  is 
one  not  free  from  difficulty.  The  diffi- 
culty which  I  feel  about  the  case  is  not 
generally  upon  those  things  which  seem 
to  have  troubled  most  of  the  members  of 
the  Court  below.  I  own  I  have  no  great 
doubt  myself,  for  instance,  that  the  word 
"  person  "  may  very  well  include  both  a 
natural  person,  a  human  being,  and  an 
artificial  person,  a  corporation.  I  tbiuk 
that  in  an  Act  of  Parliament,  unless  there 
be  something  to  the  contrary,  probably 
(I  would  not  like  to  pledge  myself  to 
that)  it  ought  to  be  held  to  include  both. 
I  have  equally  no  doubt  that  in  common 
talk  in  the  language  of  men,  not  speaking 
technically,  a  "  person  "  does  not  include 
an  artificial  person — that  is  to  say,  a  cor- 
poration. Nobody  in  common  talk,  if 
he  were  asked  who  was  the  richest 
person  in  London,  would  answer,  The  Lon- 
don and  North  Western  Railway  Com- 
pany. It  is  plain  that  in  common  speech 
"person"  would  mean  a  natural  person. 
In  technical  language  it  may  mean  the 
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other,  but  which  meaning  it  has  in 
any  particular  Act  must  depend  on  the 
context  and  the  subject-matter.  I  do  not 
think  that  the  presumption  that  it  in- 
cludes an  artificial  person,  a  corporation, 
if  the  presumption  does  arise,  is  at 
all  strong.  Circumstances,  and  indeed 
very  slight  circumstances,  in  the  context 
might  shew  which  way  the  word  is  to  be 
construed  in  an  Act  of  Parliament ;  whe- 
ther it  is  to  have  one  or  the  other  meaning. 
And  I  am  quite  clear  about  this,  that 
whenever  you  can  see  the  object  of  the 
Act  requires  that  "person"  shall  have 
the  more  extended  sense  or  the  less  ex- 
tended sense,  whichever  of  those  the 
object  of  the  Act  shews  that  it  requires, 
then  you  should  apply  the  word  in  that 
sense  and  construe  the  Act  accordingly. 
My  view  of  the  matter  is  that  the  question 
what  the  word  "person"  means  in  this 
particular  Act  gives  rise  to  the  whole  diffi- 
culty ;  but  I  may  further  say  now,  in  order 
to  avoid  coming  back  to  it,  that  I  do  not 
feel  the  least  difficulty  arising  from  what 
seems  to  have  troubled  some  of  the 
Judges  below  in  this  case.  If  this  means 
a  corporation,  I  quite  agree  that  a  cor- 
poration cannot  commit  crime  in  one 
sense — a  corporation  cannot  be  imprisoned, 
if  imprisonment  be  the  sentence  for  the 
crime ;  a  corporation  cannot  be  hanged 
and  put  to  death,  if  that  be  the  punish- 
ment for  the  crime.  In  all  those  senses 
a  corporation  cannot  commit  a  crime ; 
but  a  corporation  may  be  fined  or  may  pay 
damages,  and  I  must  totally  dissent,  not- 
withstanding what  Lord  Justice  B  ram  well 
said,  or  is  reported  to  have  said,  from  the 
supposition  that  a  corporation  that  in- 
corporated itself  for  publishing  a  news- 
paper could  not  be  fined,  or  an  action  for 
damages  brought  against  it  for  libel,  or 
that  a  corporation  that  commits  a  nuisance 
could  not  be  convicted  of  the  nuisance,  or 
the  like.  I  must  really  say  I  do  not  feel 
the  slightest  doubt  about  that  part  of  the 
case,  and  I  think  if  we  could  get  over  the 
first  difficulty  of  saying  that  the  "  person  " 
here  may  be  construed  to  include  an 
artificial  person,  a  corporation,  I  should 
not  have  the  least  difficulty  upon  the 
other  grounds  that  have  been  suggested. 
But  then,  my  conclusion,  looking  at  this 
Act,  is,  that  it  is  clear  to  my  mind  that 
the  word  "person"  here  is  so  used  as  to 


shew  that  it  does  not  include  a  corpora- 
tion, and  that  there  is  no  object  or  inten- 
tion of  the  statute  which  shews  that;  we 
should  require  to  extend  the  word  to  a 
sense  which  probably  those  who  used  it, 
the  Legislature,  did  not  think  of  and  were 
not  thinking  of  at  all.  I  do  not  thiol: 
the  Legislature  were  thinking  of  bodies 
corporate  at  all.  They  begin  with  a 
preamble.  "  Whereas  it  is  expedient  for 
the  safety  of  the  public  that  persons 
keeping  open  shop  for  the  retailing,  dis- 
pensing or  compounding  of  poisons,  and 
persons  known  as  chemists  and  druggists, 
should  possess  a  competent  practical 
knowledge  of  their  business."  Stopping 
there,  it  is  quito  plain  to  my  mind  that 
those  who  used  that  language  were  not 
thinking  of  corporations.  A  corporation 
may,  in  one  sense,  possess  a  competent 
knowledge  of  its  business,  if  it  employs 
competent  directors,  and  so  forth,  but  it 
cannot  possibly  have,  for  all  substantial 
purposes  of  the  public  protection,  a  com- 
petent knowledge  of  itself.  The  meta- 
physical entity,  the  legal  person,  cannot 
possibly  have  a  competent  knowledge, 
nor  can,  I  think,  a  corporation  be  sup- 
posed to  be  a  person  known  as  a  chemist 
and  druggist.  They  were  not  thinking 
of  a  corporation ;  they  said  that  hence- 
forth it  was  desirable  that  those  who 
carried  on  this  business  should  have  a 
competent  knowledge.  It  afterwards 
appears  that  the  Legislature  were  per- 
suaded by  the  Pharmaceutical  Society 
(I  dare  say  very  rightly)  to  think  that  the 
best  test  of  competency  was  that  such  per- 
sons should  be  members  of  this  Society. 
It  then  goes  on  to  the  enacting  part,  and 
the  1st  section  is  the  most  material,  that 
"  it  shall  be  unlawful  for  any  person  to 
sell  or  keep  open  shop  for  retailing,  dis- 
pensing or  compounding  poisons,  or  to 
assume  or  use  the  title  of  chemist  and 
druggist,  or  chemist  or  druggist."  Now, 
stopping  there,  it  does  seem  to  me  that, 
without  laying  down  any  technical  role, 
the  plain  meaning  of  the  words  "any 
person  "  and  the  words  are  used  in  that 
sense,  is  such  a  person  as  could  become  a 
pharmaceutical  chemist.  A  corporation 
cannot,  an  individual  can.  It  seems  to  me, 
therefore,  it  plainly  says  in  section  1,  that 
it  shall  be  unlawful  to  sell  or  keep  open 
shop,  or  assume  the  name  of  chemist  or 
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druggist  for  any  person — that  is  to  say, 
any  natural  person — unless  he  becomes  a 
pharmaceutical  chemist.    The  15  th  sec- 
tion imposes  a  penalty,  and  in  imposing 
the  penalty  repeats  the  words  which  made 
the  thing  unlawful.    I  think  those  two 
sections  must   be  construed  together. 
Now,  is  there  anything  here  in  the  con- 
text or  in  the  object  to  shew  that  we 
should  take  that  word  "person,"  which 
I  think  must  have  been  used  by  those 
who  framed  the  Act,  and  understood  by 
the  Legislature  as  meaning  a  natural 
person,  and  extend  it,  and  say  that  it 
applies  to  a  corporation  P    I  cannot  Bee 
anything.    If  there  had  been  anything  in 
the  Act  or  anything  in  the  nature  of 
things  which  made  it  reasonable  that  it 
should  be  provided  that  all  the  profits  to 
be  derived  from  vending  poisons  or 
poisonous  drugs  should  be  shared  amongst 
those  who  are  pharmaceutical  chemists, 
and  that  nobody  else  should  intermeddle 
with  that  trade;  if  there  was  anything  of 
that  sort,  in  order  to  carry  out  that 
object  it  would  be  necessary  to  say  that 
"  person  "  includes  corporation,  and  not  a 
natural  person  only.    But  that  object  is 
certainly  not  avowod  on  the  face  of  the 
Act.    "Whether  any  of  those  who  pro- 
moted the  Act  had  any  such  idea  in  their 
minds  or  not  I  cannot  tell ;   but  they 
have  not  brought  it  forward  or  put  it  in 
such  words  as  would  at  all  lead  the 
Legislature  to  think  of  it ;  and  if  they  had 
boldly  said  "and  bodies  corporate  and 
joints  stock  companies  shall  not  deal  in 
drugs,"  or,  if  you  like,  in  poisonous 
drqgs,  "  unless  they  pay  black  mail  to  us," 
I  think  the  Legislature  would  hardly  have 
done  it.    They  have  not  done  that  in 
distinct  terms.  Now,  is  there  anything  in 
the  object  of  the  Act  which  requires  such 
an  interpretation  ?    I  quite  agree  that  a 
body  corporate  may  keep  an  open  shop, 
and  no  mischief  is  done  there,  if  they 
employ  for  the  purpose  of  conducting  the 
sale  qualified  assistants  and  people  who 
may  manage  the  sale ;  if.  those  qualified 
persons  do  superintend  the  sale  there,  I 
see  no  harm  that  can  arise.    But  no 
doubt  the  Legislature  have,  for  what 
reason  it  is  for  those*  who  passed  the  Act 
to  say,  thought  it  best  to  say  that  a 
person — whom  I  take  to  be  a  natural 
person— shall  not  only  not  sell,  but  shall 


•743 


Supply  Astoc.,  H.L. 

not  keep  an  open  shop  for  the  sale.  I 
think  myself  that  probably  one  reason  for 
that  was  to  facilitate  convictions;  and 
another  reason  may  have  been  that  it  was 
thought  if  there  may  be  a  person  who 
keeps  a  shop,  who  is  unqualified,  and  he 
may  have  a  qualified  assistant,  he  may 
overrule  the  qualified  assistant  at  any 
moment  he  pleases  and  there  may  be 
danger  in  that.     Those  are  intelligible 
motives;  but  neither  of  those  motives 
applies  where  it  is  a  case  of  a  corpora- 
tion ;  for  the  body  corporate  itself  could 
not  interfere,  and  however  much  the  body 
corporate   may  have   been  unqualified, 
their  being  so  would  not  affect  the  matter. 
Then  comes  another  objection.    It  is  said, 
if  you  put  that  construction  you  defeat 
the  Act  altogether.    That  I  cannot  admit. 
I  hold  distinctly  that  there  can  be  no 
sale,  whether  a  corporation  be  the  ulti- 
mate vendor  or  not,  unless  a  person,  a 
natural  person,  manages  the  sale,  and  that 
natural  person,  if  unqualified,  would  in 
my  mind  clearly  become  liable  to  the 
penalty  under  the  Act.    And  though  I 
am  not  so  clear  on  this,  I  feel  strongly 
inclined  to  think  that,  if  a  corporation  or 
anybody  else  caused  an  unqualified  person 
to  conduct  sales,  and  it  could  be  brought 
home  to  them  and  shewn  that  they  de- 
liberately did  cause  the  person  to  infringe 
the  Act,  I  am  by  no  means  clear  that  they 
would  not  be,  under  section  15,  liable  to 
penalties  themselves.   Qui  fadt  per  alium 
facit  per  se.    I  do  not,  however,  say  that 
I  am  quite  certain  of  that ;  but  I  think  it 
necessary  to  say  that  because  so  repeatedly 
in  the  argument  it  was  assumed  that  a 
corporation  was  entirely  out  of  this  Act 
altogether,  which  is  not  at  all  my  view  of 
it.    I  say  that  a  corporation  is  out  of 
that  clause  which  prohibits  persons  from 
keeping  open  shop.    I  do  not  go  further 
than  that,  and  say  anything  more.  Now, 
as  to  the  rest,  I  really  do  not  think  that 
there  are  any  sections  of  the  Act,  or  any 
of  the  cases  cited,  or  any  general  legal 
principle,  which  require  to  be  noticed. 
It  does  seem  to  me  that  the  case  will 
come  after  all  to  this :  Does  "  person," 
which  may  include  a  corporation,  include 
it  here  ?    For  the  reasons  I  have  given,  I 
think  it  does  not.    Is  there  anything 
in  the  context  or  anything  in  the  object 
of  the  Legislature  which  requires  that, 
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although  the  word  "  person  "  would  not 
properly  include  a  corporation,  yet  in  this 
particular  case  we  should  extend  it  and 
make  it  include  a  corporation  ?  I  think 
there  is  not  in  this  section.  In  section 
17  there  is  quite  sufficient  reason  for 
doing  so ;  but  in  sections  1  and  15  I 
think  there  is  not. 

Lord  "Watson. — It  is  impossible  to 
disguise  the  fact  that  this  statute  is 
characterised  by  great  ambiguity,  I  would 
almost  go  the  length  of  saying  confusion, 
of  language.  That  probably  arises  from 
the  circumstance  that  the  framers  of  this 
Act  were  dealing  with  two  separate 
matters:  the  one,  improvement  of  a 
society  called  the  Pharmaceutical  Society ; 
the  other,  tho  regulation  of  the  sale  of 
poisons  generally  throughout  Great  Bri- 
tain. That  Society  had  existed  from 
1843,  when  it  was  incorporated  by  royal 
charter  for  the  avowed  purpose  "of 
advancing  chemistry  and  pharmacy,  and 
promoting  an  uniform  system  of  educa- 
tion of  those  who  should  practise  the 
same  ;  and  also  for  the  protection  of  those 
who  carry  on  the  business  of  chemists  and 
druggists."  In  1852  the  Legislature,  by 
the  statute  15  &  16  Vict.  c.  56,  made 
various  improvements  in  the  constitution 
of  the  body  upon  the  recital  that  it 
was  "expedient  to  prevent  ignorant 
and  incompetent  persons  from  assuming 
the  title  of  or  pretending  to  be  pharma- 
ceutical chemists  or  pharmaceutists  in 
Great  Britain."  When  you  come  to  the 
Act  of  1868,  the  Act  which  we  are  deal- 
ing with,  you  not  only  have  further  im- 
provements made  in  the  character  of  the 
body  and  its  constitution  but  you  have 
very  important  changes  made,  and  a  posi- 
tion and  privilege  accorded  them  by 
statute.  Down  to  1852,  and  subsequently 
to  1852,  they  had  no  special  privilege; 
nothing  in  the  nature  of  monopoly  or 
exclusive  privilege,  and  the  Act  of  that 
Tear  was  simply  intended  not  to  prevent 
other  persons  from  dealing  in  drugs  of 
any  description,  but  to  prevent  those  per- 
sons when  dealing  in  drags  from  assuming 
a  title  which  the  members  of  the  society 
were  alone  entitled  to.  But  when  you 
come  to  the  Act  of  1868,  the  provisions 
of  the -statute  undoubtedly  give  to  them 
the  sole  right  to  sell  drugs  as  individuals, 


or  to  keep  open  shops  for  the  sale  of 
poisonous  drugs  as  individuals,  because 
all  individuals  who  are  not  possessed  of 
the  qualification  of  membership  of  the 
Society,  or  who  have  not  passed  the 
requisite  examination  and  had  their  names 
on  the  register,  are  prohibited  under 
penalties  from  dealing  by  retail  in  these 
articles.  Now,  I  must  say  that  when  I 
come  to  deal  with  what  is  called — I  say 
it  with  respect — the  intention  of  the 
Legislature,  I  find  the  greatest  possible 
difficulty  in  making  up  my  mind  as  to 
what  it  should  be.  I  think  the  considera- 
tions of  policy  on  cither  side  are  pretty 
evenly  balanced,  in  fact  I  have  almost  been 
inclined  to  hold  that  considerations  of 
policy  rather  preponderate  in  favour  of 
the  appellants'  argument ;  but  that  is  not 
enough;  it  is  not  enough  for  me  to 
speculate  as  to  what  was  in  the  mind  of 
the  framer  of  this  statute :  whether  he 
had  forgotten  the  fact  that  there  were 
corporations  which  either  were  dealing 
or  might  deal  in  poisonous  drugs,  or 
whether,  having  this  in  view,  he  framed 
this  Act  for  the  purpose  of  subjecting 
them  to  certain  disabilities.  I  can  only 
look  at  the  language  the  Legislature  have 
employed  in  the  enacting  clauses,  sections 
1  and  1 5 ;  and  I  can  only  say  this,  that 
even  if  I  were  satisfied  that  it  had  been  the 
intention  of  the  framer  of  these  two  sec- 
tions to  give  to  individuals  registered 
under  the  Act  the  exclusive  privilege 
of  selling  poisonous  drugs  by  retail,  and 
so  impose  penalties  upon  a  corporation 
keeping  open  shop  for  that  purpose,  I 
must  say  I  come  to  this  conclusion,  that 
it  would  have  been  very  simple  for  the 
Legislature  to  have  said  so  in  express 
terms.  And  I,  for  my  own  part,  am 
quite  satisfied,  even  apart  from  those 
considerations  which  have  led  your  Lord- 
ships to  put  another  construction  on  the 
terms  of  the  statute,  that  the  framer,  if 
that  was  his  intention,  has  entirely  failed 
to  use  language  adequate  for  the  purpose 
which  he  intended. 

Judgment  appealed  against  affirmed, 
and  appeal  dismissed  vith  costs. 

Solicitors— Flux  &  Co.,  for  appellants ;  Crouch  & 
Spencer,  for  respondents. 
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[IN  THE  HOUSE  OF  LORDS.] 

THE    MANAGEB8    OF    THE  ME- 
TROPOLITAN ASYLUMS  DISTRICT 
HILL  AND  OTHERS. 


I,     f  THB 


Appeal  as  to  Ooets. 

An  order  for  a  new  trial  obtained  by  the 
defendants  toot,  by  the  Court  of  Appeal, 
confirmed  conditionally  on  the  defendants 
paying  the  costs  of  the  first  trial: — Held, 
that  an  appeal  by  the  defendants  against 
the  confirming  order  was  not  within  the  rule 
which  prohibits  appeals  as  to  costs  only. 

This  was  an  appeal  by  the  defendants 
from  the  judgment  of  the  Court  of  Ap- 
peal, reported  ante,  p.  228. 

The  preliminary  question  was  raised 
whether,  the  Court  of  Appeal  having  con- 
firmed  the  order  for  a  new  trial  condi- 
tionally on  the  defendants  paying  the 
costs  of  the  first  trial,  this  appeal  was  not 
as  to  costs  only,  and  therefore  incom- 
petent. 

The  Soliciior.Qeneral  (Sir  F.  EerschelV) 
(with  him  Bompas  and  Finlay),  for  the 
respondents. 

Sir  J.  Holher  and  Anderson,  for  the  ap- 
pellants, were  not  called  upon. 

The  Lord  Chancellor  (Lord  Sel- 
bornb). — The  objection  to  the  compe- 
tency of  this  appeal  has  been  clearly  pre- 
sented to  your  Lordships  by  the  learned 
counsel ;  but  I  believe  you  do  not  think 
it  necessary  to  call  upon  the  other  side 
for  an  answer.  The  rule,  subject  to  cer- 
tain exceptions,  is  established,  that  an 
appeal  is  not  to  be  allowed  in  respect  of 
costs  only ;  which  means  that  when  the 
merits  of  a  question  have  been  deter- 
mined, and  when  a  Court  has  thought  fit 
to  give  or  refuse  costs,  in  the  exercise  of 
its  discretion,  and  in  the  absence  of  any 
settled  principle  upon  the  subject,  the 
Courts  of  Appeal  must  give  so  muoh 
credit  to  the  exercise  of  that  discretion 
as  not  to  allow  the  merits,  when  they 
are  no  longer  in  controversy,  to  be 
again  gone  over  with  great  expendi- 
ture, not  only  of  money,  but  also  of 
judicial  time,  for  the  mere  purpose  of  re- 
Vol.  49.— Q.B.,  CP.  &  Exca, 


viewing  that  discretion.  It  may  be 
doubtful  whether  that  mlo  does  not  in 
some  cases,  when  costs  are  very  large, 
practically  operate  so  as  to  inflict  some 
injustice ;  but,  within  the  limits  within 
which  the  rule  is  properly  to  be  confined, 
I  assume  that  your  Lordships  would  not 
be  disposed  to  depart  from  it. 

Bat  it  is  a  rule  not  to  be  extended  to 
cases  which  do  not  properly  fall  within 
its  scope,  and  I  think  that  the  present 
case  does  not  fall  within  it.  In  this  case, 
the  Court  of  first  instance  granted  a  new 
trial,  on  the  ground  that  the  findings  of 
the  jury  upon  the  evidence  were  not 
satisfactory.  As  part  of  that  order,  it  re- 
served the  costs.  An  appeal  from  that 
"order  was  taken  to  the  Court  of  Appeal, 
and  the  object  of  that  appeal  was  to  dis- 
charge the  order  for  the  new  trial.  The 
Court  of  Appeal  conditionally  discharged 
the  order  for  the  new  trial,  and  in  the 
alternative  conditionally  dismissed  the 
appeal.  The  present  appellants  say  that 
they  were  entitled  to  retain  the  order 
which  they  had  obtained  from  the  Court 
of  first  instance,  unclogged  and  unfettered 
by  conditions;  and  that  the  appeal,  of 
which  the  object  was  to  discharge  that 
order  altogether,  ought  to  have  been  un- 
conditionally dismissed. 

On  principle,  it  appears  to  me  that  such 
an  appeal  is  competent.  A  oondition 
imposing  upon  one  party  or  another,  as 
the  price  of  an  order,  which  is  to  be 
made  or  permitted  to  stand  in  his  favour, 
some  election  to  be  made  by  him  as  to 
the  payment  of  costs,  does  not  appear  to 
me  to  bring  it  within  the  rule  applying 
to  an  appeal  for  costs  only.  I  think, 
therefore,  that  this  present  petition,  seek- 
ing to  have  the  appeal  stopped  for  incom- 
petency, must  be  dismissed ;  bnt,  inasmuch 
as  it  may  turn  out  upon  the  hearing  of 
the  appeal  that  the  order  of  the  Court 
of  Appeal  was  perfectly  right,  and  that 
the  terms  imposed  were  proper  terms, 
I  submit  to  your  Lordships  that,  in  dis- 
missing this  petition,  you  will  not  now 
dispose  of  the  costs  occasioned  by  it,  but 
will  reserve  them  to  be  dealt  with  when 
the  appeal  is  heard. 

Lord  Blackburn. — I  also  think  that, 
without  in  the  slightest  degree  wishing 
6  C 
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to  break  in  npon  the  rnle  which  says  that 
appeals  shall  not  be  brought  merely  for 
costs,  or  in  relation  to  costs,  this  case 
does  not  fall  within  that  principle.  Here, 
in  fact,  the  Queen's  Bench  Division, 
having  the  question  before  it  whether 
there  should  be  a  new  trial  or  not,  made  an 
order  for  the  new  trial  with  this  condition, 
that  as  to  the  costs  of  the  former  trial,  it 
was  to  be  decided  hereafter  who  should 
pay  them.  Consequently,  in  effect  the  Court 
said  that  it  was  right  to  have  a  new  trial, 
but  to  consider  afterwards,  according  to 
the  event  of  the  new  trial,  whether  the 
costs  of  the  former  trial  were  to  be  borne 
by  the  one  side  or  by  the  other.  That 
might  be  quite  right  or  it  might  be  quite 
wrong.  The  Court  of  Appeal  thought  it 
was  quite  right  to  make  an  order  for  a  new 
trial,  but  altered  the  condition.  Instead 
of  leaving  it  to  be  the  condition  that  the 
costs  should,  after  the  event  of  the  new 
trial  had  been  decided,  be  reconsidered  and 
disposed  of,  the  Appeal  Court  ordered  at 
once,  "  New  .trial  there  is  to  be  if  the 
defendants  will  now  within  a  limited  time 
elect  to  pay  and  pay  those  costs ;  if  not, 
there  shall  be  no  new  trial  at  all."  That 
might  be  perfectly  right  or  it  might  be 
wrong,  but  that  clearly  was  attaching  a 
condition  to  the  new  trial  which  had  not 
been  attached  to  it  by  the  Court  below. 
I  apprehend  that  when  the  case  oomee  to 
be  heard  at  the  bar  of  this  House,  your 
Lordships  may  possibly  come  to  the  con- 
clusion that  there  ought  to  be  a  new  trial 
absolute  and  simple,  without  any  condi- 
tion at  all,  or  it  may  be  that  you  will 
think  it  right  for  there  to  be  a  new  trial 
with  the  condition  which  the  Queen's 
Bench  Division  imposed,  or  with  the  con- 
dition which  the  Court  of  Appeal  imposed, 
or  it  may  possibly  be  that  you  will  be  of 
opinion  that  there  should  be  a  new  trial 
with  some  other  condition  different  from 
either  of  the  conditions  which  have  been 
hitherto  imposed. 

Now,  I  think,  upon  that  question  as  to 
what  condition  (if  any)  should  be  im- 
posed, there  should  be  an  appeal.  I  quite 
agree  with  what  my  noble  and  learned 
friend  the  Lord  Chancellor  has  already 
said,  that  it  is  not  because  the  condition 
involves  the  payment  of  costs  that  there- 
fore the  question  whether  there  is  to  be 


a  condition  or  not  is  to  be  considered  a 
mere  dispute  about  costs.  I  think  that 
is  a  fallacy  in  the  use  of  language*;  and 
consequently  I  perfectly  agree  in  the 
motion  made,  and  think  it  quite  right  and 
reasonable  that  the  costs  of  this  particular 
application  should  not  be  disposed  of 
until  we  know  what  are  the  merits  of  the 
whole  case. 

Lord  Watson. — I  also  quite  agree  with 
the  opinions  which  have  been  just  ex- 
pressed. I  quite  concede  the  propriety  of 
the  rule  that  the  Court  of  last  resort  ought 
not  to  entertain  an  appeal  which  involves 
nothing  except  the  payment  of  costs,  bat  it 
appears  to  me  that  that  rule  is  limited  to 
the  case  where  the  whole  merits  of  the 
action  or  cause  have  been  determined, 
and  where  the  Judges  who  have  decided 
the  cause  have  applied  their  minds  to  the 
right  of  the  parties  to  receive  an  award 
of  costs,  looking  to  the  whole  circum- 
stances and  the  conduct  of  the  case;  be- 
cause it  must  be  kept  in  view  that  the 
right  to  costs  does  not,  in  most  cases, 
merely  depend  upon  the  merits  of  the 
cause  as  finally  decided,  but  may,  to  a  very 
great  extent,  depend  upon  the  mode  in 
which  it  has  been  conducted  thronghoat 
by  the  parties.  Accordingly,  I  think  it 
would  be  out  of  the  question  to  require 
that  the  Court  of  Appeal  should  investi- 
gate not  only  the  merits  of  the  cause, 
but  the  whole  proceedings  in  the  cause, 
ab  initio,  for  the  purpose  of  ascertaining 
whether  the  discretion  of  the  Court  below 
had  been  rightly  or  wrongly  exercised. 

But  the  question  here,  although  in 
one  sense  it  may  be  called  a  question 
of  costs,  has  not  been  determined  by 
the  Court  of  Appeal  at  all  upon  any 
consideration  of  the  merits  of  the  action; 
for  it  has  not  yet'  been  determined 
whether  the  appellants  are  in  the  right 
or  in  the  wrong.  In  point  of  fact,  the 
Court  has  resorted  to  thia  as  a  conve- 
nient way  of  imposing  a  condition  upon 
the  right  to  the  new  trial  which  has  beau 
granted ;  and,  inasmuch  as  an  order  for  a 
new  trial,  coupled  with  any  other  condition 
but  that  of  paying  costs,  would  be  an 
appealable  order,  I  have  no  hesitation  in 
coming  to  the  conolnsion  that  we  cannot 
refuse  to  entertain  this  appeal  simply 
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because  ibis  particular  mode  of  imposing 
and  enforcing  a  condition  has  been  re- 
sorted to. 

Ordered  that  the  competency  of  the 
appeal  be  sustained,  and  that  the 
costs  be  reserved  until  the  hearing 
of  the  appeal. 


Solicitors — Few  &  Co.,  for  appellants;  Bischoff, 
Bompas,  Bischoff  &  Co.,  for  respondents. 


[IN  THE  COURT  OF  APFEAL.] 
1880       f  THE  Q0E£N  v' 0A8TB0  (OTHBR- 
June2425  1      WISB  0BT0N>  °™»wim 

^      '  I.       TICHBORNE,  BABT.)* 

Criminal  Law  —  Practice  —  Joinder  of 
several  Misdemeanours  in  one  Indictment 
— Perjury  —  Power  to  award  Successive 
Sentences  for  several  Misdemeanours,  ex- 
ceeding in  the  aggregate  the  maximum 
Punishment  fixed  for  the  Offence  charged — 
2  Geo.  2.  c.  25.  s.  2. 

The  first  count  of  an  indictment  charged 
C.  with  committing  perjury  in  an  action  of 
ejectment  in  the  Court  of  Common  Pleas ; 
the  second  count  charged  him  with  commit- 
ting  perjury  in  a  suit  brought  in  the  Court 
of  Chancery,  in  order  to  obtain  an  injunc- 
tion to  prevent  the  defendants  to  the  action 
of  ejectment  from  setting  up  certain  defences. 
Upon  conviction  on  both  counts,  0.  was  sen- 
tenced on  each  count  to  the  maximum  term 
of  penal  servitu  le  fixed  by  statu' e  for  per- 
iury,  the  second  term  being  directed  to  com- 
mence at  the  expiration  of  the  first. 
A  writ  of  error  having  been  issued, — 
Hold,  by  tlie  Court  of  Appeal,  tliat  the 
charges  contained  in  the  tuoo  counts  were 
charges  of  two  distinct  offences ;  that  upon 
conviction  on  both  charges  the  maximum 
sentence  allowed  by  la  v  for  the  offence 
charged  could  be  awarded  for  each  of  the 
two  offences,  and  that  the  commencement  of 
the  second  term  could  be  postponed  until 
the  expiration  of  the  first  term  of  punish- 
ment.  Held  also,  that  2  Geo.  2.  c.  25. 

•  Coram  James,  L.J.  j  BramweU,  L.J. ;  Brett, 


*.  2,  and  20  21  Vict.  c.  8.  s.  2,  which 
enact  H  that  besides  the  -punishment  al- 
ready to  be  inflicted  for  "  perjury,  "it  shall 
and  may  be  lawful  "for  the  Court  to  send  to 
penal  servitude,  for  "  a  time  not  exceeding 
seven  years,"  persons  convicted  of  perjury ; 
and  "  thereupon  judgment  shall  be  given  that 
the  person  convicted  "  shall  be  sent  to  penal 
servitude  "accordingly,  over  and  beside  such 
punishment  as  shall  be  adjudged  to  be  in- 
flicted on  such  person,  agreeable  to  the  laws 
now  in  being,"  do  not  require  that  any 
other  sentence  should  be  prefixed  to  that  of 
penal  servitude. 

Error  on  a  judgment  of  the  Court  of 
Queen's  Bench,  on  an  indictment  for  per- 

U]?he  record  upon  which  error  was  as- 
signed set  out  that  a  presentment  was 
made  at  the  Central  Criminal  Court,  to 
the  effect  that  on  the  10th  of  May,  1871, 
at  Westminster,  before  Bovill,  C.J.,  an 
issue  joined  in  an  action  of  ejectment 
between  the  plaintiff  in  error  as  claim- 
ant, and  certain  persons,  the  guardians 
of  Sir  H.  Tiohborne,  Bart.,  an  infant,  as 
defendants,  came  on  to  be  tried ;  and 
that  upon  such  trial  the  plaintiff  in  error 
appeared,  and  was  sworn  as  a  witness  on 
his  own  behalf;  and  that  he  on  such 
trial  committed  perjury. 

The  first  count  contained  the  follow- 
ing assignments  of  perjury :  that  Thomas 
Castro,  otherwise  called  Arthur  Orton, 
otherwise  called  Sir  Roger  Charles 
Doughty  Tich borne,  Bart.,  falsely  swore 
that  he  was  Roger  Charles  Tiohborne, 
eldest  son  of  Sir  J.  Tiohborne;  that  he 
had  resided  at  Paris  from  his  birth  till 
1845  ;  that  a  person  named  Chatillon  had 
been  his  tutor ;  that  in  1845  he  came  over 
from  France  to  attend  the  funeral  of  Sir  H. 
Tichborne ;  that  he  had  been  a  student  at 
Stonyhurst  College ;  that  he  had  been  an 
officer  in  the  British  army ;  that  he  had, 
in  July  or  August,  1852,  seen  Lady 
Doughty  and  her  daughter,  K.  M.  E. 
Doughty,  in  the  drawing-room  of  Tich- 
borne  House,  Hants ;  that  he  had,  iu 
July  or  August,  1852,  seduced  K.  M.  B. 
Doughty ;  that  he  had,  after  the  22nd  of 
June,  1852,  and  before  March,  1853, 
seen  K.  M.  E.  Doughty;  that  he  had 
seen  Mary  Hales  in  the  presence  of  her 
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mother  or  aunt,  at  Canterbury;  that  he 
had  been  at  Bilton  Grange ;  that  he  had 
never  been  to  Lloyd's  Booms,  London ; 
that  he  was  not  Arthur  Orton ;  that  he 
had  never  been  at  Wapping  before  1866 ; 
that  he  had  never  gone  by  the  name  of 
Arthur  Orton;  that  he  did  not  leave 
England  in  a  vessel  called  the  Ocean  in 
April,  1848;  that  he  did  not  arrive  at 
Valparaiso  in  November,  1848;  that  he 
had  not  been  at  any  time  between  1848 
and  1851  at  Melipilla  in  Chili ;  that  he 
did  not  in  1851  come  back  from  Chili  to 
England  in  a  vessel  called  the  Jessie 
Millers ;  that  he  had  not  seen  M.  A. 
Loader  before  1867,  and  did  not  keep  com- 
pany with  her  in  1851 ;  that  he  did  not  go 
out  to  Hobart  Town  in  a  vessel  called  the 
Middhton;  that  he  had  not  seen  E.  Jury, 
M.  A.  Tredgett  and  M.  A.  Jury,  or  any 
of  them,  on  more  than  one  occasion  be- 
fore the  trial  before  Bovill,  C.J. ;  that  he 
had,  in  1859,  at  Castlemain,  Victoria, 
been  jointly  charged  with  Arthur  Orton 
with  horse  stealing. 

The  second  count  of  the  indictment  con- 
tained a  further  presentment  to  the  effect 
that  on  the  7th  of  April,  1868,  a  suit  was  de- 
pending in  the  Court  of  Chancery,  where- 
in the  plaintiff  in  error  was  plaintiff,  and 
Lady  Tichborne,  Sir  H.  Tichborne  and 
others  were  defendants,  in  which  suit  the 
plaintiff  in  error  prayed  that  a  certain 
decree  might  be  made  granting  an  in- 
junction to  prevent  the  defendants  from 
setting  up  certain  defences  in  case  he 
should  bring  an  action  of  ejectment ;  and 
that  in  support  of  the  motion  for  such 
decree  the  plaintiff  in  error  appeared  on 
the  7th  of  April,  1868,  before  a  commis- 
sioner appointed  to  administer  oaths,  and 
tendered  an  affidavit  and  swore  before 
the  commissioner  that  the  matters  con- 
tained in  the  affidavit  were  true ;  and  that 
this  affidavit  was  afterwards  filed  and 
read  in  support  of  the  motion. 

The  assignments  of  perjury  oommitted 
in  this  affidavit  were  that  the  plaintiff  in 
error  falsely  swore  that  he  was  the  eldest 
son  of  Sir  J.  F.  Tichborne,  Bart. ;  that 
he  had  resided  at  Paris  from  his  birth 
till  1845;  that  he  was  brought  from 
Paris  to  England  and  placed  at  Stony- 
hurst  College ;  that  in  July,  1849,  he  had 
been  cornet  a&d  subsequently  lieutenant 


in  the  6th  Dragoon  Guards ;  that  he  had 
joined  the  regiment  in  October,  1849,  at 
Dublin,  and  remained  on  duly  with  the 
regiment  till  January,  1853 ;  that  he  had 
retired  from  the  regiment  in  February, 
1853 ;  that  in  March,  1853,  he  had  taken 
passage  on  board  a  ship  bound  for  Val- 
paraiso, and  arrived  there  in  due  course, 
and  from  that  time  up  till  April,  1854, 
he  had  travelled  in  South  America;  that 
in  April,  1854,  he  had  at  Bio  Janeiro 
taken  out  a  passage  in  the  ship  Bella,  for 
New  York.  Both  counts  concluded  with 
the  allegation  that  the  plaintiff  in  error 
committed  perjury  "against  the  peace 
of"  the  Queen,  and  neither  count  con- 
tained the  words  "  against  the  form  of 
the  statute." 

The  record  then  set  out  the  removal  of 
the  indictment  into  the  Court  of  Queen's 
Bench,  the  plea  of  not  guilty,  the  order  for 
trial  at  bar  and  other  formal  orders,  the 
commencement  of  the  trial  upon  the  23rd 
of  April,  1873,  and  the  adjournments  until 
the  28th  of  February,  1874,  and  then 
concluded  as  follows  :  "  And  now  at  this 
day — that  is  to  say,  on  the  said  Saturday, 
the  28th  day  of  February,  in  the  year  of 
our  Lord,  1874— the  jurors  aforesaid,  so 
empanelled  and  sworn  as  aforesaid  to  try 
the  issues  so  joined  as  aforesaid,  upon  their 
oath|say  that  the  said  Thomas  Castro,  other- 
wise'called  Arthur  Orton,  otherwise  called 
Sir  Roger  Charles  Doughty  Tichborne, 
Baronet,  is  guilty  of  the  premises  on  him 
above  charged  in  and  by  both  count*  of 
the  indictment  aforesaid  above  specified 
in  the  manner  and  form  aforesaid,  as  by 
the  indictment  aforesaid  is  above  supposed 
against  him.    Whereupon  all  and  sin- 
gular the  premises  being  seen,  and  by 
the  Court  here  fully  understood,  it  is  con- 
sidered and  adjudged  and  ordered  by  the 
Court  here  that  he  the  said  Thomas  Castro, 
otherwise  called  Arthur  Orton,  otherwise 
called  Sir  Robert  Charles  Doughty  Tich- 
borne, Baronet,  for  the  offence  charged 
in  and  by  the  first  count  of  the  said  m- 
dictment  be  kept  in  penal  servitude  for 
the  term  of  seven  years  now  next  ensu- 
ing ;  and  that  for  and  in  respect  of  the 
offence  charged  in  and  by  the  JJ8000-} 
count  of  the  said  indictment  he,  tbfisaw 
Thomas  Castro,  otherwise  called  Artnw 
Orton,  otherwise  called  Sir  Roger  Cnarw 
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Doughty  Tichborne,  Baronet,  be  kept  in 
penal  servitude  for  the  further  term  of 
seven  years,  to  commence  immediately 
upon  the  expiration  of  his  said  term  of 
penal  servitude  for  his  offence  in  the 
first  count  of  the  said  indictment.  And 
he,  the  said  Thomas  Castro,  otherwise 
called  Arthur  Orton,  otherwise  called 
Sir  Roger  Charles  Doughty  Tichborne, 
Baronet,  is  now  committed  to  the  cus- 
tody of  the  keeper  of  the  prison  called 
Her  Majesty's  gaol  of  Newgate,  to  be  by 
him  kept  in  safe  custody  in  execution  of 
this  judgment." 

The  writ  of  error  was  dated  the  16th 
of  December,  in  43  Vict.,  and  error  was 
duly  assigned. 

Benjamin  and  A.  Jones  (with  them  Med- 
derwick  and  Spratt),  for  the  plaintiff  in 
error. — The  plaintiff  seeks  by  this  writ  of 
error  to  reverse  the  sentence  which  it 
is  contended  was  illegally  passed  upon 
him.  It  is  submitted  that  it  was  illegal 
because  two  sentences  were  passed  as  Tor 
two  offences ;  whereas  there  was  but  one 
offence.  The  perjury  committed  was 
committed  in  an  action  of  ejectment  tried 
in  the  Court  of  Common  Pleas,  and  the 
proceedings  in  the  Court  of  Chancery, 
which  form  the  subject  of  the  present 
charge,  wore  but  preliminary  proceed- 
ings in  that  suit;  they  were  initiatory 
proceedings  rendered  necessary  by  the 
fact  that  there  existed  then  different 
Courts  with  different  jurisdictions.  The 
verdict  of  the  jury  was  that  the  plain- 
tiff in  error  was  guilty  of  the  premises 
charged  in  the  indictment;  bat  such  a 
verdict  does  not  mean  that  he  was  guilty 
of  all  the  charges  alleged  in  tho  indict- 
ment, or  necessarily  of  all  the  charges 
contained  in  both  counts  of  the  indict- 
ment; there  was  really  no  issue  in  the 
second  count  on  which  perjury  could  be 
charged,  so  that  there  was  only  a  verdict 
of  guilty  of  one  offence  on  one  charge ; 
and  thus  the  Court  had  no  power  to  pass 
two  sentences  for  that  one  offence. 

There  is  a  difference  between  felony 
and  misdemeanour ;  felony  is  not  nomen 
collectivum,  whereas  misdemeanour  is, 
and  the  offence  of  perjury  is  committed 
by  breaking  the  oath ;  and  when  once  a 
witness  has  broken  his  oath  to  tell  the 


truth  with  respect  to  a  particular  issue, 
it  matters  not  if  in  that  suit  and  on 
that  issue  he  repeats  his  falsehood  many 
times,  or  utters  in  that  relation  many 
different  falsehoods.  In  this  instance  the 
act  of  perjury  was  the  declaration  by 
the  plaintiff  in  error  that  he  was  Sir  R. 
Tichborne,  and  all  the  other  instances  of 
false  swearing  were  but  repetitions  in 
detail  of  that  falsehood,  flowing  from  and 
forming  part  of  that  false  statement — 
The  Queen  v.  Powell  (1),  G'Oonnell  v. 
The  Queen  (2),  The  Queen  v.  Jones  (3), 
By  alls  v.  The  Queen  (4),  The  Queen  v. 
Benfield  (5),  Campbell  v.  The  Queen  (6). 

[James,  LJ. — Those  cases  shew  that 
if  felony  differs  from  misdemeanour,  still 
a  general  verdict  of  guilty  on  the  different 
counts  of  an  indictment  for  misdemeanour 
means  that  the  defendant  has  been  guilty 
of  all  the  misconduct  charged.] 

If  that  be  so,  then  it  surely  follows  that 
there  has  here  been  but  one  offence,  which 
can  be  the  subject  of  but  one  sentence — 
Orepps  v.  Burden  (7).  As  a  matter  of 
practice,  when  sentence  has  been  passed 
on  two  counts,  it  has  not  been  usual  to 
give  a  sentence  exceeding  tho  whole  sen- 
tence which  might  be  givon  on  one  count. 

[The  Attorney 'General  (Sir  M.  James)i 
for  the  Crown,  referred  to  The  Kiny  v. 
Robinson  (8).] 

That  case  was  not  decided  on  this 
point ;  the  accused  there  was  charged  in 
the  first  count  with  uttering  counterfeit 
coin,  and  in  the  second  count  with  a 
second  uttering  on  the  same  day,  and  the 
sentence  given  was  two  years'  imprison- 
ment. Tho  question  was,  whether  that 
sentence  was  good,  regard  being  had  to 
the  provisions  of  2  Will.  4.  c.  34.  s.  7. 
Tho  sentence  was  held  bad,  and  although 
there  was  a  dictum  that  two  consecutive 
sentences  would  have  been  lawful,  that 
was  not  of  the  substance  of  the  judg- 
ment. 

The  punishment  for  perjury  was  as 

(1)  2  B.  &  Ad.  75. 

(2)  11  CI.  &  F.  155,  at  p.  417. 

(3)  2  Campb.  130. 

(4)  11  liop.  781 ;  17  Law  J.  Rep.  M.  C 
92. 

(5)  2  Burr.  980. 

(6)  1  Cox,  Or.  C.  269. 

(7)  2  Cowp.  040;  1  Sm.  L.C.  711,  ed.  8. 

(8)  1  Moo.  CO.  413. 
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b bated  in  Coke  (9),  "  fine  and  ransom, 
and  never  to  bear  testimony."  Then  by 
5  Eliz.  o.  9,  the  punishment  was  impri- 
sonment and  fine.  The  sentence  in  the 
present  case  is  founded,  it  is  supposed, 
on  the  provisions  of  2  Geo.  2.  c.  25.  s.  2, 
which  enacts  that  "besides  the  punish- 
ment already  to  be  inflicted  by  law  for 
so  great  crimes  "  (i.e.  perjury  and  subor- 
nation of  perjury),  "  it  shall  and  may 
be  lawful  for  the  Court  or  Judge  before 
whom  any  person  shall  be  convicted  of 
wilful  and  corrupt  perjury  ....  accord- 
ing to  the  laws  now  in  being,  to  order 
such  person  to  be  sent  to  some  house 
of  correction  ....  for  a  time  not  ex- 
ceeding seven  years,  ....  or  otherwise 
to  be  transported  ....  beyond  the  seas 
for  a  term  not  exceeding  seven  years,  as 
the  Court  shall  think  most  proper ;  and 
thereupon  judgment  shall  be  given  that 
the  person  convicted  shall  be  committed 
or  transported  accordingly  over  and  be- 
side such  punishment  as  shall  be  ad- 
judged to  be  inflicted  on  suoh  person 
agreeable  to  the  laws  now  in  being."  By 
20  &  21  Vict.  c.  3.  s.  2,  penal  servitude 
is  substituted  for  transportation.  The 
special  provisions  of  3  Geo.  4.  c.  114,  do 
not  apply  to  this  case. 

Under  the  statute  of  2  Geo.  2.  c.  25, 
therefore,  there  can  be  no  sentence  of 
penal  servitude  passed  without  a  prior 
punishment  of  fine  and  imprisonment — 
The  Queen  v.  Price  (10).  Moreover,  the 
Court  had  no  power  to  give  cumulative 
sentences.  Such  sentences  can  be  passed 
in  felonies  in  certain  cases  by  express 
enactment,  7  &  8  Geo.  4.  c.  28.  s.  10; 
but  that  shews  that  without  express  en- 
actment it  could  not  bo  done — Everett  v. 
Wills  (11). 

But  further,  this  is  a  common  law 
offence ;  it  is  not  alleged  to  be  a  statutory 
offence  by  the  indictment,  and  therefore 
no  punishment  created  by  statute  is 
applicable— 2  Hale  P.O.  191;  Bacon's 
Abridgment  Indictment  H.  p.  5 ;  2  Haw- 
kins's Pleas,  c.  25,  s.  116;  Ohitty's  Crimi- 
nal Law,  vol.  ii.  o.  9,  p.  316 ;  but  in 
any  event  the  Legislature  intended  that 
there  should  be  a  punishment  both  under 

(9)  3  Inst.  c.  74,  p.  163. 

(10)  6  East.  323. 

(11)  2  Sc.  N.R.  631. 


the  statute  2  Geo.  2.  c.  25,  and  the 
common  law ;  the  Judge  has  a  discre- 
tion as  to  the  proportion  to  be  given 
under  each,  but  both  must  be  inflicted  if 
penal  servitude  be  awarded  at  all.  More- 
over, the  statute  authorises  a  certain  sea. 
tenoe,  and  that  sentence  has  been  ex- 
ceeded ;  for  there  is  nothing  in  the  statute 
to  warrant  the  giving  of  a  sentence  to 
begin  on  a  future  day ;  if  there  had  been 
two  indictments,  tried  before  two  different 
Courts,  one  Court  could  not  have  given  a 
sentence  to  begin  at  the  conclusion  of  a  sen- 
tence already  given  by  another  Court.  If 
The  King  v.  Wilkes  (12),  be  relied  on  by 
the  Crown,  it  is  to  be  observed  that  there 
were  there  two  informations  and  two  in- 
dictments ;  and  the  case  is,  therefore,  to 
be  distinguished. 

The  writ  of  error  in  the  present  case 
was  granted  in  consequence  of  a  decision 
of  the  Court  of  Appeal  in  New  York  in 
The  People  ex  relatione  Tweed  v.  Liscomb 
(13),  which  lays  down  that  in  misde- 
meanours the  law  does  not  allow  cumula- 
tive sentences  to  be  imposed  which  exceed 
in  the  aggregate  the  extreme  limit  of 
punishment  allowed  by  law  for  a  single 
misdemeanour ;  that  is  the  principle  con- 
tended for  by  the  plaintiff  in  error,  and 
if  the  judgment  of  the  American  Court 
of  Appeal  be  correct,  the  plaintiff  in  error 
is  entitled  to  judgment  on  this  writ  of 
error. 

The  Attorney-General  (Sir  H.  James) 
(with  him  The  Solicitor-General,  Sir  F. 
Herschell,  Polan/i,  and  A.  L.  Smith),  for 
the  Crown,  was  desired  to  confine  himself 
to  the  question  raised  as  to  the  power  to 
award  successive  sentences. — The  propo- 
sition on  which  the  argument  on  behalf 
of  the  plaintiff  in  error  is  based  will  be 
found  broadly  laid  down  in  Tweed  v. 
Liscomb  (13)  ;  but  that  case  was  decided 
in  express  terms  on  the  difference  ad- 
mitted to  exist  between  the  law  of  Eng- 
land and  that  of  the  United  States ;  the 
case  cannot  be  considered  as  an  authority, 
and  the  contention  founded  on  it  is  met 
directly  by  the  observation  of  Patteaon,  J ., 
in  O'Oonnell  v.  The  Queen  (14).  The 

(12)  4  Burr.  2527  ;  4  Bro.  P.C.  360. 

(13)  15  Sickel's  N.Y.  Ca.  559. 

(14)  11  CL  &  f.  at  pp.  260,  261. 
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Queen  v.  Galloway  (15)  shews  that  several 
charges  of  felony  may  be  legally  joined 
in  one  indictment;  although,  as  a  practice, 
this  has  not  been  done,  lest  it  should 
prove  embarrassing  to  the  accused,  and 
deprive  him  of  his  right  of  challenge. 
These  reasons,  do  not,  however,  apply  to 
charges  of  misdemeanour,  and  the  reason 
why  successive  sentences  were  expressly 
authorised  in  the  case  of  felonies  by  7  & 
8  Geo.  4.  o.  28,  was,  that  as  prior  to  the 
passing  of  that  statute  almost  all  felonies 
were  capital,  the  question  as  to  succes- 
sive sentences  could  not  be  a  practical 
one.  The  King  v.  Robinson  (8)  seems 
conclusive  as  an  authority  that  where 
two  offences  are  charged,  a  second  sen- 
tence can  be  passed,  to  commence  at  the 
expiration  of  the  first,  and  that,  too,  though 
the  whole  sentence  thus  passed  may  ex- 
ceed that  which  would  be  lawful  were 
there  but  one  offence;  and  to  the  same 
effect  is  Gregory  v.  The  Queen  (16),  where 
Parke,  B.,  who  was  not  present  when  the 
case  of  The  King  v.  Robinson  (8)  was 
decided,  held  that  sentences  on  each  of 
four  counts  for  libel,  each  sentence  be- 
ginning at  'the  conclusion  of  the  former 
sentence,  were  good  in  law.  In  The 
King  v.  Rhenwich  William*  (17)  suo- 
oessivo  sentences  were  passed  on  three 
indictments  for  assault,  each  sentence 
beginning  at  the  expiration  of  that  imme- 
diately preceding  it.  In  The  Queen  v.  Out- 
bush  (18),  Blackburn,  J.,  stated  that  7  4  8 
Geo.  4.  c.  28,  was  "  passed  to  give  the 
Court  the  same  power  in  cases  of  felony 
as  it  had  at  common  law  in  misde- 
meanours ;  "  and  Cockburn,  C.J.,  said 
that  as  far  as  living  judicial  memory 
could  go  the  practice  had  been  in  the  case 
of  more  than  one  conviction  at  the  same 
time  to  make  the  sentence  for  the  second 
offence  commence  at  the  expiration  of  the 
first  sentenoe  awarded. 

In  the  case  now  under  consideration 
there  were  two  separate  offences  com- 
mitted on  two  distinct  occasions  before 
two  distinct  tribunals  at  two  different 

(15)  1  Moo.  C.C.  234. 

(16)  15  CJ.B.  Bop.  974 ;  19  Law  J.  Rep.  Q.8. 
366. 

(17)  1  L.  CO.  629. 

(18)  86  Law  J.  Rep.  M.C.  70 ;  Lew  Rep.  2  Q.B. 
379,  at  p.  381. 
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times  in  two  different  proceedings ;  so 
distinct,  indeed,  that  but  for  the  provision 
of  the  statute  (19)  creating  the  Central 
Criminal  Court,  they  could  not  have  been 
tried  together,  inasmuch  as  the  venues 
were  distinct.  The  offences  then  being 
distinct  and  separate,  it  was  open  to  the 
Crown  to  charge  them  in  separate  counts 
or  separate  indictments.  As  the  accused 
cannot  be  prejudiced  by  either  course 
it  makes  no  difference  whether  a  grand 
jury  presents  different  charges  in  several 
counts  of  one  indictment  or  in  several 
indictments,  and,  strictly  speaking,  the 
whole  finding  of  the  grand  jury  from  first 
to  last  constitutes  bat  one  indictment 
against  all  the  persons  who  have  com- 
mitted the  felonies  therein  presented — per 
Pollock,  C.B.,  in  The  Queen  v.  Eeyxoood 
(20). 

Benjamin,  in  reply. — It  is  clear  that  the 
statute  under  discussion  in  The  Queen  v. 
Outbush  (18)  applies  only  to  a  person 
already  in  prison  undergoing  sentence  for 
an  offence,  and  not  to  an  accused  charged 
with  two  offences  in  one  indictment.  If 
the  plaintiff  in  error  had  been  tried  in 
two  different  Courts  on  the  same  day,  such 
a  sentence  could  not  have  been  given, 
and  yet  the  Courts  all  have  the  same 
power.  The  '  King  v.  Robinson  (8)  is 
not  an  authority  against  the  defendant, 
for  that  case  was  decided  under  a  statute 
which  gave  a  special  sentence  for  a  repe- 
tition of  the  offence,  and  the  sentence 
suggested  did  not  exceed  in  length  the 
sentence  so  affixed  to  such  a  repetition ;  so 
that  it  is  an  authority  in  favour  of  the 
maximum  punishment  being  the  limit, 

Jambs,  L.J. — It  seems  to  me  that  in 
this  case  the  writ  of  error  has  been  im- 
providentlv  issued,  except  as  to  one  point, 
which  is  alleged  to  be  governed  by  a  case 
decided  in  the  United  States.  The  case 
for  the  Crown  is  established  by  the  prac- 
tice of  the  Courts,  and  by  the  current  of 
authority.  It  has  not  been  really  ques- 
tioned at  the  bar  that  the  practice  has 
been  to  join  several  counts  in  one  indict- 
ment and  to  put  together  upon  one  piece 
of  parchment  several  charges,  upon  which 

(10)  4  &  5  Will.  4.  c  38. 
(20)  L  &  C.  451,  at  p.  458;  33  Law  J.  Rep. 
MX.  183. 
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men  might  at  one  and  the  same  time  be 
tried  and  convicted.  In  cases  of  felony, 
which,  with  the  exception  of  those  to 
which  benefit  of  clergy  was  attached, 
were  almost  all  capital  offences,  it  was 
thought  right  that  an  accused  man 
should  not  be  tried  npon  more  than  one 
charge  at  a  time.  No  such  practice  has 
prevailed  with  regard  to  misdemeanours ; 
but  if  the  presiding  Judge  saw  that  the 
accused  might  be  embarrassed  by  the 
number  of  charges,  no  doubt  he  would 
have  compelled  the  prosecuting  counsel 
to  elect  upon  which  charge  he  would  pro- 
ceed; but  the  exercise  of  his  discretion 
upon  this  point  never  conld  be  reviewed 
by  writ  of  error.  It  being  the  law  that 
a  man  might  be  tried  at  the  same  time 
upon  several  charges  contained  in  several 
counts  of  that  same  indictment,  to  my 
mind  no  valid  reason  can  be  given  for 
drawing  a  distinction  between  a  trial 
and  conviction  npon  an  indictment 
charging  several  misdemeanours  and 
separate  trials  and  convictions  upon 
separate  indictments.  In  the  case  of 
The  King  v.  Wilkes  (12)  it  was  certainly 
settled  by  a  decision  of  the  House  of 
Lords  that  for  several  misdemeanours  the 
subject  of  distinct  informations  or  indict- 
ments, one  tried  after  the  other,  one  sen- 
tence of  imprisonment  might  be  passed  to 
take  effect  after  the  expiration  of  the 
other.  This  rule  has  been  acted  on  ever 
since.  No  Judge,  no  writer,  has  ever 
expressed  an  opinion  in  England  that  this 
practice  was  inconsistent  with  the  com- 
mon law  of  England.  It  is  too  late  now, 
after  the  lapse  of  a  century,  to  attempt  to 
dispute  in  this  country  the  propriety  of 
that  decision,  especially  when  it  has  been 
adopted  and  acted  upon  in  hundreds, 
perhaps  thousands,  of  cases  since  that 
time.  That  this  was  the  general  rule  of 
law  in  England  does  not  seem  to  have 
been  questioned  in  the  case  decided  in 
the  United  States,  upon  the  authority  of 
which  the  former  Attorney- General  was 
induced  to  grant  his  fiat  for  a  writ  of  error 
in  the  case  before  us;  but  it  has  been 
argued  that  that  case  has  introduced  an 
exception,  or  rather  a  restriction,  npon 
this  general  rule.  In  the  case  decided  in 
the  United  States  it  is  laid  down  that  in 
misdemeanours  the  law  does  not  permit 


cumulative  sentences  to  be  imposed  upon 
conviction  for  several  distinct  offences 
charged  in  different  counts  of  a  single 
indictment,  in  the  aggregate  exceeding 
the  punishment  prescribed  by  law  as  the 
extreme  limit  of  punishment  for  a  single 
misdemeanour.  That  was  the  rule  kid 
down  by  the  American  Court.  It  has 
been  in  effect  conceded  that  no  principle 
of  this  kind  has  been  laid  down  in  any 
case  to  be  found  in  the  English  reports, 
no  doctrine  of  this  kind  is  contained  in 
any  treatise  on  the  English  criminal  law. 
I  think  that  it  must  also  be  conceded — at  all 
events  it  is  to  be  inferred  from  what  took 
place  in  that  case  itself — that  no  doctrine 
of  that  kind  has  ever  been  laid  down  in 
any  case  decided  in  any  of  the  several 
states  of  the  United  States,  which  have 
adopted  the  English  common  law  as  their 
guide.  Are  we  to  follow  that  Court  and 
to  say  that  it  has  laid  down  a  proper 
restriction  npon  that  principle,  which  np 
to  the  time  of  its  decision  had  always 
been  stated  without  any  restriction  or 
qualification?  I  have  always  felt,  and  I 
have  always  spoken  with,  tib.e  most  un- 
feigned respect  for  the  many  decisions  of 
the  Courts  of  America  which  have  dealt 
with  matters  and  principles  of  law  com- 
mon to  their  jurisdiction  and  ours ;  but  I 
am  bound  to  say  that  I  am  startled  by 
the  mode  in  which  the  Judges  dealt  with 
the  case  which  has  been  cited,  both  with 
reference  to  the  authorities  and  with 
reference  to  legal  principles.  The  ratio 
decidendi  adopted  by  the  Judges  was  in 
substance  this :  "It  is  true  that  no 
qualification  of  that  kind  has  ever  been 
laid  down  in  the  English  Courts  or  by  the 
English  authorities,  but  then  the  contrary 
has  never  been  laid  down  or  even  con- 
tended for ;  and  we  have  to  look  at  what 
the  common  law  of  England  was  in  1775, 
and  we  cannot  accept  anything  that  has 
been  said  or  done  since  1775  by  any  Court 
in  England,  which  is  inconsistent  with 
the  practice  prevailing  in  the  Courts  of 
this  State  of  New  York."  That  is  the 
ground  upon  which  the  Judges  proceeded, 
and  which  they  thought  sufficient  to 
enable  them  to  get  rid  of  the  decision  of 
the  Court  of  Queen's  Bench  in  the  case 
before  us.  That  Court  has  the  highest 
criminal  jurisdiction  in  England,  The 
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decision  was  cited  to  the  Jadges  of  the 
State  of  New  York,  but  they  passed  it  by 
as  a  decision  not  binding  npon  them,  and 
treated  it  as  deserving  only  a  passing 
reference.  I  cannot  help  thinking  that  a 
decision  of  that  kind  pronounced  in  the 
State  of  New  York  is  not  in  any  way  bind- 
ing on  as.  In  the  first  place,  it  was  the 
decision  of  Judges  overruling  the  decision 
of  other  Judges,  the  former  being  Judges 
of  the  Court  of  Appeal  and  the  latter 
being  Judges  of  the  Supreme  Court.  We 
cannot  measure  the  weight  whioh  ought 
to  be  attached  respectively  to  the  judg- 
ment of  the  Supreme  Court  and  of  the 
Court  of  Appeal.  To  us  the  judgments 
of  Courts  in  the  United  States  are 
merely  what  our  decisions  have  been  to 
them.  To  us  they  are  merely  the  opinions 
of  eminent  and  learned  men  on  a  question 
of  law,  which  is  common  to  them  and  to 
us.  Eminent  Judges  have  given  their 
opinion  one  way,  and  other  eminent 
J ndges  have  given  their  opinion  another 
way ;  but  with  regard  to  the  eminent 
Jadges  of  the  Court  of  Appeal  who  de- 
cided Tweed1  a  Cose  (13),  they  lay  down 
that  which  is  contrary  to  what  has  been 
laid  down  in  the  English  Courts.  What 
is  the  principle  pursuant  to  which  this 
limitation  or  qualification  of  the  general 
rule  is  introduced  ?  I  am  unable  to  un- 
derstand the  principle  suggested,  and  it 
is  to  my  mind  startling,  if  not  shocking. 
The  principle  suggested  seems  to  be  this, 
that  if  a  man  commits  a  misdemeanour 
of  so  grave  a  character  that  the  full  sen- 
tence of  the  law  would  be  inadequate,  he 
is  not  to  bo  tried  and  punished  for  any 
other  misdemeanour  which  he  may  have 
committed,  until  after  the  expiration  of 
his  sentence  upon  the  indictment  upon 
which  he  has  been  convicted.  The  in- 
convenience of  this  coarse  is  obvious.  If 
the  trials  for  the  other  misdemeanours  be 
postponed  until  after  the  expiration  of 
his  sentence,  he  gets  the  chance  of  escape 
from  failure  of  evidence  which  the  lapse 
of  time  always  brings  about.  To  my 
mind  this  proposition  is  startling,  and  no 
authority  for  it  is  to  be  found  in  the  Eng- 
lish law.  A  great  deal  of  the  judgments 
in  the  Court  of  Appeal  in  Tweed's  Oose  (13) 
proceeded  upon  what  is  inconsistent  with 
Vol,  49.— Q.B.,  C.P.  &  Exck. 


our  law.  The  Judges  came  to  the  con- 
clusion that  it  was  improper  and  unjust 
that  a  man  should  be  tried  for  more  than 
one  misdemeanour  in  one  indictment,  and 
that  seems  to  have  been  the  governing 
motive  of  their  decision.  These  reasons 
will  dispose  of  the  chief  point  urged  in 
this  case. 

I  do  not  forget  to  notice  another  point 
which  has  been  urged  before  us,  namely, 
that  the  sentence  is  bad  because  it  did 
not  begin  with  an  additional  punishment : 
in  other  words,  that  the  sentence  is*  bad 
because  the  statute  2  George  2.  o.  25.  s.  2, 
directs  that  the  sentence  of  seven  years' 
imprisonment  or  transportation  (for  which 
penal  servitude  is  now  substituted)  is  to 
be  passed  in  addition  to  any  punishment 
which  at  the  time  of  passing  the  statute 
might  be  inflicted  under  the  laws  then  in 
force.  According  to  this  argument  the 
judgment  in  the  Court  of  Queen's  Bench 
is  bad,  because,  in  addition  to  the  sentence 
of  seven  years'  penal  servitude,  the  accused 
man  has  not  been  sentenced  to  be  fined 
one  shilling  or  imprisoned  for  one  hour. 
The  practice  observed  by  criminal  Courts 
as  to  this  point  has  been,  that  Judges 
have  considered  themselves  at  liberty 
either  to  pass  or  not  to  pass  the  additional 
sentence ;  the  statute  has  been  construed 
to  be  permissive,  and  not  compulsory  upon 
criminal  Courts.  If  no  other  punishment 
than  seven  years'  penal  servitude  is  passed, 
no  harm  or  injustice  is  done  to  the 
prisoner,  and  no  reason  can  be  suggested 
why  there  should  be  a  nominal  fine  of  one 
shilling  or  a  nominal  imprisonment  of  an 
hour  or  a  day  for  the  purpose  of  making 
valid  the  sentence  of  penal  servitude  actu- 
ally pronounced.  These  considerations 
effectually  dispose  of  the  objection  which 
I  have  just  been  dealing  with.  It  is  un< 
necessary,  therefore,  to  rely  upon  the 
statutory  provision,  which  would  make 
the  objection  futile :  I  allude  to  the  power 
which  this  Court  has  of  correcting  any 
technical  slip  in  the  judgment,  and  of 
passing  a  sentence  whioh  will  be  valid  in 
point  of  law  (21). 

It  was  further  argued,  that  in  truth 
and  in  substance  the  perjuries  charged 

(21)  See  11  &  12  Vict.  c.  78.8.  6. 
9  D 
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in  the  two  counts  constituted  bnt  one 
offence,  and  that  the  sentence  of  fourteen 
years'  penal  servitude  was  awarded  for 
that  whioh  was  really  one  perjury.  In 
support  of  this  proposition  it  was  con- 
tended that  there  was  one  fraud  and  one 
imposture,  by  which  the  plaintiff  in  error 
endeavoured  to  pass  himself  off  as  some 
other  person  with  the  view  of  obtaining 
certain  lands,  and  therefore  that  any 
number  of  false  statements  made  on  any 
number  of  occasions  in  any  number  of 
suits  constituted  only  one  perjury,  and 
that  one  perjury  alone  could  form  the 
subject  of  a  legal  sentence.  To  my  mind 
it  is  only  necessary  to  state  the  proposi- 
tion in  order  to  dispose  of  it.  It  is  simply 
monstrous  to  suppose  that  the  law  allows 
a  man  to  be  punished  only  once  for  any 
number  of  perjuries  which  he  may  commit, 
merely  because  they  are  committed  in 
furtherance  of  one  fraudulent  scheme  and 
design.  There  is  no  substance  in  the  ob- 
jection. On  the  face  of  this  record  there 
is  nothing  whioh  alleges,  nothing  from 
which  it  can  be  inferred,  that  the  per- 
juries were  committed  in  the  prosecution 
of  one  and  the  same  fraudulent  scheme. 
A  modified  form  of  this  objection  was 
that  the  alleged  perjuries  were  committed 
in  only  one  suit,  but  it  is  quite  obvious 
that  they  were  committed  in  two  distinct 
suits;  the  one  suit  was  brought  in  the 
Court  of  Chancery  for  one  specifio  object, 
although  it  might  be  ancillary  to  the 
action  at  common  law,  and  in  that  suit 
one  set  of  false  statements  was  uttered  in 
violation  of  an  oath  taken  in  the  course 
of  it ;  the  other  set  of  false  statements 
was  uttered  in  another  place,  at  another 
time,  in  violation  of  an  oath  taken  before 
another  tribunal,  namely,  the  Court  of 
Common  Pleas,  during  the  trial  of  an 
action  of  ejectment.  It  is  perfectly  idle 
to  suggest  that  these  two  sets  of  false 
statements  constituted  but  one  and  the 
same  perjury,  or  that  there  is  no  legal 
power  to  pass  more  than  one  sentence  for 
those  distinct  perjuries. 

These  are  all  the  objections  really  urged 
before  us.  In  my  opinion  there  is  no 
weight  in  any  of  them.  The  sentence  of 
fourteen  years'  penal  servitude  was  war- 
ranted by  law:  we  have  nothing  to  do 
with  its  length ;  that  was  for  the  exercise 


of  the  discretion  of  the  Court  of  Queen's 
Bench.  No  error  has  been  shewn  to  exist 
upon  this  record. 

Bramwell,  L.J.— I  have  very  great 
doubt  whether  I  ought  to  occupy  further 
time  by  expressing  any  opinion  upon  this 
case.  I  am  quite  certain  that  the  writ  of 
error  was  not  allowed  to  issue  withont  a 
due  degree  of  care  and  caution  on  the 
part  of  the  former  Attorney- General.  I 
think  that  he  was  warranted  in  allowing 
it  to  issue  by  the  American  case  which 
has  been  cited,  but  now  that  it  is  before  us, 
I  think  it  one  of  the  plainest  cases  that 
have  ever  come  before  a  Court  of  justice. 

The  first  point  made  on  behalf  of  the 
plaintiff  in  error,  as  I  understand  it,  was, 
that  if  a  man  brings  a  suit,  or  several 
suits,  with  a  view  to  establish  a  certain 
proposition  which  will  entitle  him  to  cer- 
tain property,  although  he  may  tell  an 
infinite  number  of  untruths  upon  his 
solemn  oath  or  upon  more  than  one 
solemn  oath,  at  a  distance  of  tinoe  from 
each  other,  and  varied  in  form  as  much 
as  they  can  be,  he  commits  but  one  per- 
jury, because  the  substance  of  his  state- 
ment is  this :  "  I  am  the  person  entitled  to 
that  estate ;"  and,  therefore,  that  if  he  says 
at  one  time,  under  one  oath,  "  I  seduced  a 
particular  woman,"  it  really  only  means, 
"  I  am  the  person  entitled  to  that  estate," 
and  is  a  mere  modification  of  the  same 
statement  and  a  varied  way  of  putting  it; 
and  that,  if  he  afterwards  says,  "  I  was 
placed  at  a  particular  school,"  that,  again, 
merely  means,  "lam  the  person  entitled 
to  the  estate,"  and  is  a  mere  modification 
of  the  mode  of  stating  the  proposition.  I 
really  should  have  thought  it  impossible 
that  such  an  argument  as  that  could  be 
presented  in  a  Court  of  justice.  The 
counsel  for  the  plaintiff  in  error  were 
driven  to  admit  that,  according  to  their 
argument,  if  a  man  were  indicted  and 
convicted  of  having  made  a  false  state- 
ment upon  oath,  he  would  have  power  to 
make  with  impunity  as  many  false  state- 
ments with  reference  to  the  same  subject- 
matter  as  he  pleased.  It  is  enough  to 
state  the  proposition  to  perceive  that  it 
cannot  be  true.  It  was  argued  that  it 
would  be  monstrous  that  a  man  should  be 
punished  twice  for  what  was  practically 
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one  perjury.  To  my  mind  it  would  be 
monstrous  if  be  could  not  be  punished 
twice.  On  the  contrary,  I  think  that  if, 
unwarned  by  the  first  prosecution,  he 
persisted  in  the  crime  of  perjury  by  telling 
fresh  untruths,  not  only  ought  he  to  be 
punished  again,  but  he  ought  to  be  pun- 
ished more  than  he  was  upon  the  first 
occasion.  I  can  understand  that  if  a  wit- 
ness at  the  beginning  of  an  examination 
said,  "  I  am  A.  B.,"  and  at  the  end  re- 
peated the  words,  there  might  be  injustice 
in  saying  that  he  had  committed  two 
perjuries :  possibly  it  might  be  also  unjust 
to  charge  him  with  two  perjuries,  if  he 
had  merely  repeated  the  statement  at  some 
interval  of  time.  But  suppose  that  a  wit- 
ness were  to  say  falsely,  with  the  view  of 
proving  an  alibi,  "I  saw  the  prisoner 
upon  a  certain  occasion,"  and  suppose 
that  he  afterwards  were  to  say  upon  his 
oath  that  he  had  not  been  convicted  of 
felony,  when  in  truth  he  had  been  so  con- 
victed, I  see  no  reason  why  he  should  not 
be  punished  twice  for  the  two  distinct 
false  matters  to  which  he  pledged  his 
solemn  oath.  I  need  not  say  more  upon 
this  point:  the  argument  is  wholly  un- 
sustainable which  has  been  addressed  to 
us  upon  behalf  of  the  plaintiff  in  error. 

The  next  point  urged  before  us  was 
that  since  the  statute  2  Geo.  2.  c.  25.  s.  2, 
as  varied  by  subsequent  legislation,  says 
that  a  person  guilty  of  perjury  may  be 
sentenced  to  seven  years'  penal  servi- 
tude, he  cannot  have  further  punishment 
awarded  to  him  for  additional  perjuries. 
As  I  understand  the  argument,  it  is 
founded  upon  the  language  of  the  statute, 
which,  after  containing  the  provision 
which  I  have  mentioned,  does  not  go  on 
to  say  that  if  he  commits  perjury  again 
he  shall  be  again  subject  to  punishment. 
Snch  an  argument  might  be  used  with 
regard  to  almost  every  crime,  the  punish- 
ment of  which  is  regulated  by  statute. 
What  was  meant  by  2  Geo.  2.  c.  25.  s.  2, 
was  that  for  every  time  a  person  commits 
perjury,  he  shall  be  subject  to  the  punish- 
ment therein  provided.  I  cannot  help  re- 
gretting that  such  an  argument  should 
have  been  addressed  to  us. 

The  next  point  I  understand  to  be  this : 
the  plaintiff  in  error  has  been  sentenced 
to  seven  years'  penal  servitude  upon  each 


count ;  but  he  ought  in  addition  to  that 
to  have  been  sentenced  to  some  amount 
of  fine  and  imprisonment.  I  very  much 
doubt  whether  he  has  any  right  to  make 
such  a  complaint  as  that  upon  error,  even 
if  tho  objection  were  sustainable  when 
urged  upon  behalf  of  the  Crown.  He 
cannot  say  that  any  wrong  has  been  done 
to  him.  The  utmost  that  he  can  say  is 
that  he  has  not  had  sufficient  punishment 
awarded  to  him,  and  I  very  much  doubt 
whether  error  will  lie  at  the  suit  of  the 
person  indicted  nnder  these  circumstances. 
Suppose  that  a  statute  were  to  enact  that 
a  person  guilty  of  a  particular  offence 
should  be  fined  and  imprisoned,  and  sup- 
pose that  a  person  convicted  of  that  offence 
were  to  be  sentenced  to  imprisonment,  but 
that  no  fine  were  to  be  awarded :  I  very 
much  doubt  whether  the  offender  could 
complain  that  he  had  not  been  fined  a 
shilling;  it, however,  seems  to  me  unneces- 
sary to  decide  this  point,  because  upon 
the  true  construction  of  2  Geo.  2.  c.  25. 
s.  2,  it  was  not  imperative  that  any  fine  or 
imprisonment  should  be  inflicted.  The 
statute  uses  the  words,  "  over  and  besides 
such  punishment  as  shall  be  adjudged  to 
be  inflicted  on  such  person,  agreeable  to 
the  laws  now  in  being:"  these  words 
seem  to  me  to  indicate  that  the  Court 
need  not  pass  any  other  sentence  than 
that  prescribed  by  the  statute.  But  there 
is  another  argument,  which  to  my  mind 
is  conclusive.  Tho  counsel  for  the  plain- 
tiff in  error  were  compelled  to  admit  that 
an  hour's  imprisonment  and  the  fine  of 
one  shilling  would  have  satisfied  the 
statute. ;  is  it  conceivable  that  the  statute 
has  rendered  it  necessary  to  inflict  such  a 
punishment  as  that  ?  1  cannot  think  so. 
I  am  satisfied  that  there  is  no  weight  in 
the  objection  which  I  am  considering, 
although  it  is  not  so  hopeless  as  thoso 
which  I  havo  already  noticed. 

Whether  it  would  be  lawful  to  pass  a 
sentence  on  a  person  not  already  under 
sentence  to  commence  on  a  future  day, 
need  not  be  discussed :  I  am  not  prepared 
to  say  it  would  not  be ;  I  incline  to  think 
it  would.  But  unless  for  some  sufficient 
reason  it  would,  in  my  opinion,  be  un- 
reasonable, and  what  I  suppose  may  be 
called  unconstitutional.  But  where  there 
is  a  necessity  for  a  deferred  sentence, 
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there  must  be  a  power  to  pronounce  it. 
In  my  opinion  there  is  such  a  necessity, 
when  the  prisoner  is  already  under  sen- 
tence or  has  to  receive  two  sentences  for 
offences,  and  concurrent  sentences  would 
not  be  adequate. 

With  these  prefatory  remarks  I  come 
to  that  matter  which  no  doubt  formed 
the  chief  reason  why  this  writ  of  error 
was  allowed  to  issue,  and  that  is,  that 
there  can  be  no  cumulative  punishments 
to  the  full  extent  allowed  by  law  for  one 
offence,  where  two  offences  are  joined  in 
two  different  counts  of  the  same  indict- 
ment. The  effect  of  the  objection  is  that, 
although  the  counts  may  and,  as  in  the 
present  case,  do,  charge  different  offences, 
yet  the  person  indicted  cannot  upon  con. 
viction  be  sentenced  upon  one  count  to  a 
punishment  of  the  full  duration  allowed 
by  law,  and  upon  another  count  to  a  like 
punishment  for  a  second  term  beginning 
at  the  expiration  of  the  first  term.  This 
proposition  seems  to  me  very  remarkable. 
It  is  certain  that  in  the  case  of  separate 
indictments  for  felony  it  is  lawful  by  7  A 
8  Geo.  4.  c.  28.  s.  10,  to  pass  a  sentence 
of  imprisonment  or  penal  servitude  to 
commence  at  the  expiration  of  a  previous 
sentence,  and  it  is  clear  from  numerous 
authorities,  the  chief  of  which  is  The 
King  v.  Wilkes  (12),  (I  need  not  go 
through  them),  that  the  same  course  may 
be  taken  in  cases  of  misdemeanour ;  no 
authority  to  the  contrary  can  be  produced 
either  from  the  dicta  of  Judges  or  from 
the  text-books  of  writers  upon  law.  The 
proposition  has  been  stated  by  the  counsel 
for  the  plaintiff  in  error  somewhat  in  this 
shape:  there  may  be  different  punish- 
ments upon  two  different  counts,  one  of 
them  commencing  upon  the  expiration  of 
the  other,  provided  the  two  together  do 
not  exceed  the  maximum  which  the  law 
would  allow  for  each  offence  in  each  of 
the  counts ;  for  instance,  in  the  present 
case  there  might  be  a  sentence  of  five 
years'  penal  servitude  on  the  first  count 
of  the  indictment,  and  a  sentence  of  five 
years'  penal  servitude  on  the  second 
count  to  commence  from  the  expiration 
of  the  second  year  of  the  first  period  of 
punishment,  because  that  will  make  the 
term  of  seven  years  altogether,  the  maxi- 
mum term  of  penal  servitude  allowed  by 


law  upon  an  indictment  for  perjury  con- 
taining  one  count.  By  the  provisions  of 
Magna  Charta  and  the  Bill  of  Bights, 
Judges  are  restrained  from  giving  inor- 
dinate  punishments ;  but  as  the  common 
law  has  not  drawn  a  limit  to  the  punish- 
ment which  may  be  inflicted  for  a  mis- 
demeanour, even  according  to  the  propo- 
sition urged  before  us,  no  difficulty  arises 
as  to  a  conviction  upon  an  indictment  for 
misdemeanour  at  common  law;  the 
defendant  might  be  sentenced  at  common 
law  to  seven  years'  imprisonment  and  a 
fine  upon  the  first  count,  and  to  seven 
years'  imprisonment  with  or  without  a 
fine  upon  the  second  count,  to  commence 
at  the  expiration  of  the  sentence  upon  the 
first  count.  But  it  is  urged  that  when  a 
statute  has  prescribed  a  punishment  for  an 
offence,  it  draws  a  hard  and  fast  line 
which  cannot  be  transgressed  within  the 
limits  of  one  indictment.  It  has  been  in 
effect  contended  that  inasmuch  as  a  statute 
prescribes  seven  years'  penal  servitude 
as  the  maximum  amount  of  punishment 
which  may  be  awarded,  although  there 
may  be  twenty  counts  for  twenty  dis- 
tinct offences  each  deserving  seven  years' 
penal  servitude,  yet  the  total  punishment 
must  not  exceed  seven  years'  penal  ser- 
vitude. In  support  of  that  proposition 
has  been  quoted  a  case  decided  in  the 
Court  of  Appeal  in  New  York ;  a  great 
many  authorities  from  the  English  Courts 
were  cited  in  the  course  of  it ;  but  I  think 
it  manifest  that  the  Judges  who  decided 
it  did  not  understand  the  practice  fol- 
lowed in  England  of  quashing  indictments, 
which  are  right  on  the  record,  which  pre- 
sent no  ground  for  error,  but  which  it  is 
right  for  the  Judge  in  the  exercise  of  his 
discretion  to  quash  as  a  matter  of  fair  deal- 
ing towards  the  defendant ;  and  probably 
the  Judges  of  the  Supreme  Court  whose 
decision  was  reversed  were  as  learned 
and  entitled  to  as  much  consideration  as 
the  Judges  of  the  Court  of  Appeal;  but, 
however  that  may  be,  with  the  exception 
of  that  case  there  is  not  a  shadow  of 
authority  for  the  proposition,  and  no 
reason  can  be  given  why  it  should  be 
adopted.  Let  me  point  out  to  what  con- 
sequences it  leads.  I  will  begin  by  pre- 
mising that  if  two  offences  committed  on 
totally  different  occasions  are  joined  in  the 
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same  indictment,  the  presiding  Judge 
-would  probably  order  it  to  be  quashed ; 
for  instance,  if  a  person  were  charged  in 
one  count  with  having  committed  perjury 
in  an  action  upon  a  bill  of  exchange 
brought  against  him  by  A.,  and  in  another 
count  with  having  committed  perjury  in 
an  action  brought  against  him  by  B.,  the 
probability  is  that  the  Judge  would  not 
permit  those  charges  to  be  joined,  but 
would  either  quash  the  indictment  or  put 
the  prosecutor  to  his  election.  But  I 
will  suppose  a  case  like  the  present  where 
the  perjuries,  although  committed  upon 
different  occasions,  relate  to  the  same 
subject-matter,  and  I  will  suppose  that 
each  of  the  offences  is  deserving  of  seven 
years'  penal  servitude.  Is  the  Crown  to 
prosecute  for  one  offence,  and  after  the 
defendant  has  been  convicted  to  wait  for 
seven  years  before  it  prosecutes  for  the 
other?  This,  however,  is  the  prepos- 
terous result  of  the  argument  for  the 
plaintiff  in  error.  Or  is  the  Crown  to 
prosecute  upon  two  separate  indictments? 
And  if  it  does,  what  is  to  happen  then  ? 
Is  judgment  to  be  respited  upon  the 
second  indictment  until  the  first  period 
of  imprisonment  is  over?  Surely  the 
Crown  ought  to  do  what  is  reasonable 
and  consistent,  what  it  has  doue  in  the 
present  case,  namely,  when  two  offences 
of  the  same  character  are  alleged  to  have 
been  committed,  to  join  them  in  separate 
counts  of  the  same  indictment;  and  it 
cannot  be  said  that  the  defendant,  if  con- 
victed, ought  to  receive  the  punishment 
for  one  offence  only.  I  am  of  opinion 
that  no  reason  in  law  can  be  assigned 
why  the  plaintiff  in  error  should  receive 
punishment  for  only  one  act  of  perjury ; 
the  authorities  are  entirely  opposed  to  a 
proposition  of  that  kind,  and  therefore  I 
think  that  the  judgment  of  the  Court 
below  must  be  affirmed. 

Brbtt,  L.  J.— I  have  listened  very  at- 
tentively to  the  argument  which  has  been 
addressed  to  us  on  behalf  of  the  plaintiff 
in  error ;  but  it  has  failed  to  produce  any 
effect  upon  my  mind. 

Two  objections  to  the  judgment  have 
been  chiefly  relied  upon  in  the  present 
case ;  one  of  these,  if  it  had  been  well- 
founded,  would  have  been  fatal,  even 


although  there  had  been  only  one  sen- 
tence of  seven  years'  penal  servitude ;  the 
other  objection  only  arises  because  two 
terms  of  seven  years'  penal  servitude 
were  passed  ;  nevertheless,  if  it  had  been 
valid,  it  would  have  existed  from  the 
moment  when  the  sentence  was  passed. 
1  cannot  help  remarking  as  to  both  these 
objections  that,  notwithstanding  all  the 
attention  which  has  been  naturally  at- 
tracted to  this  case,  they  are  now  brought 
forward  as  having  existed  from  the  time 
when  the  sentence  was  passed ;  neverthe- 
less they  do  not  appear  to  have  presented 
themselves  to  the  mind  of  any  person 
until  several  years  had  elapsed  since  judg- 
ment was  pronounced.  It  seems  to  me 
that  this  circumstance  shews  that  the 
opinion  of  the  legal  profession  was  wholly 
against  both  these  objections.  However, 
as  they  are  now  brought  forward,  they 
must  be  dealt  with  and  disposed  of. 

As  to  the  first  objection  which  I  have 
mentioned,  it  is  urged  that  even  although 
there  had  been  only  one  sentence  of  seven 
years'  penal  servitude,  it  could  not  have 
been  sustained  in  error,  because  it  was 
not  preceded  by  a  nominal  sentence  of 
fine  and  imprisonment.  As  has  been 
pointed  out,  it  is  an  objection  of  no  con- 
sequence, for  we  have  power  to  amend  it 
by  passing  a  proper  sentence  (21).  The 
objection,  therefore,  is  merely  formal; 
nevertheless  I  think  it  important  that  we 
should  give  our  opinion  upon  the  true 
construction  of  2  Geo.  2.  c.  25.  s.  2.  I 
am  of  opinion  that  that  section  is  an 
enabling  enactment  and  gives  to  the  pre- 
siding J udge  power  either  to  add  trans- 
portation to  the  sentence  which  might  be 
passed  according  to  the  laws  then  in 
force  or  to  give  a  sentence  of  penal  ser- 
vitude in  substitution  for  it.  The  proper 
construction  of  the  words  at  the  beginning 
of  section  2  of  2  Geo.  2.  c.  25,  seems  to 
me  to  point  to  this  conclusion ;  but  re- 
liance has  been  placed  upon  the  words, 
"  and  thereupon  judgment  shall  be  given, 
that  the  person  convicted  shall  be  com- 
mitted or  transported  accordingly,  over 
and  besides  such  punishment  as  shall  bo 
adjudged  to  be  inflicted  on  such  person, 
agreeable  to  the  laws  now  in  being  ; "  it 
the  words  had  been  "besides  such  punish, 
ment  as  was  formerly  inflicted  "  possibly 
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the  argument  on  behalf  of  the  plaintiff  in 
error  might  have  prevailed;  bnt  the  words 
actually  used  seem  to  me  to  be  a  strong 
indication  that  the  argument  is  not  cor- 
rect ;  the  true  view  is  that  the  presiding 
Judge  may  award  any  punishment  pre- 
viously allowed,  and  may  also  give  the 
punishment  allowed  by  the  statute  in  addi- 
tion ;  if  he  does  not  award  any  punishment 
previously  allowed  by  law,  he  may  give 
the  statutory  punishment  in  substitution 
for  it.  It  is  obvious  to  my  mind  that  the 
presiding  Judge  has  power  to  give  im- 

Erisonment  under  the  previously  existing 
iw,  and  to  add  to  it  penal  servitude 
under  this  statute ;  bnt  that  does  not  shew 
that  he  is  obliged  to  add  the  one  to  the 
other,  or  that  he  may  not  give  one  in 
substitution  for  the  other.  Our  con- 
struction of  the  section  is  that  it  is  an 
enabling  enactment,  and  that  it  does  not 
oblige  the  presiding  Judge  to  add  one 
punishment  to  the  other. 

I  come  now  to  the  objection  upon  which 
the  greatest  stress  was  laid.  In  order  to 
support  it,  the  counsel  of  the  plaintiff  in 
error  argued  that  in  the  present  case 
there  were  not  in  reality  two  offences,  but 
only  one.  It  is  not  necessary  to  consider 
whether  there  could  be  two  perjuries  at 
one  trial  upon  one  oath ;  for  in  the  case 
before  us  there  were  separate  perjuries  in 
respect  of  two  oaths  taken  before  different 
tribunals,  and  it  seems  impossible  to  shew 
that  they  were  not  separate  perjuries.  I 
have  no  doubt  that  the  plaintiff  in  error 
committed  two  distinct  and  separate 
offences.  It  was  further  urged  that  as 
the  two  offences  were  joined  in  one  in- 
dictment, they  for  that  reason  ought  to 
be  treated  as  one  offence,  although  there 
are  separate  counts ;  and  it  was  suggested 
that  although  distinct  punishments  might 
be  given  upon  separate  indictments,  yet 
this  could  not  be  done  where  there  was 
one  indictment  with  separate  counts.  This 
was  in  effect  to  suggest  that  separate 
counts  charging  separate  offences  in  one 
indictment  are  not  equivalent  to  separate 
indictments.  For  a  very  long  period  of 
time  it  has  been  again  and  again  decided 
in  England  that  where  separate  offences 
are  charged  in  different  counts  of  the 
same  indictment,  the  legal  result  is  the 
same  as  if  they  had  been  charged  in 


separate  indictments.  It  was  said  that 
counts  alleging  separate  offences  could 
not  be  joined  in  indictments  for  felony; 
but  in  point  of  law  they  may  be  joined, 
and  it  is  no  objection  upon  a  writ  of 
error  that  two  felonies  are  charged  in  the 
same  indictment.  The  only  question  is 
for  the  discretion  of  the  Court,  whether 
the  presiding  Judge  would  quash  the  in- 
dictment, or  at  least  would  put  the  prose- 
cutor to  his  election  as  to  which  of  the 
felonies  he  would  proceed  upon.  It  was 
further  urged  that  the  punishment  could 
not  be  considered  to  have  been  inflicted 
pursuant  to  2  Geo.  2.  c.  25.  s.  2,  because 
the  counts  did  not  at  the  end  thereof 
charge  that  the  offences  were  committed 
contra  formam  statuti ;  but  apart  from 
legislative  provisions  (22),  that  seems  to 
be  an  invalid  point,  because  the  punish- 
ment is  no  part  of  the  indictment,  which 
contains  nothing  but  the  allegation  that 
the  offence  has  been  committed ;  and  if 
the  offence  had  been  created  by  statute, 
the  conclusion  contra  formam  statuti  must 
formerly  havo  been  inserted,  but  other- 
wise it  need  not.  We  therefore  come  to 
the  question  whether,  in  an  indictment 
for  misdemeanour  containing  two  offences, 
the  commencement  of  the  punishment 
for  one  of  them  can  be  postponed  until 
the  punishment  of  the  other  is  ended.  I 
confess  that  this  seems  to  me  to  have 
been  decided  by  an  authority  which  we 
have  no  right  to  question,  that  is,  by  the 
House  of  Lords.  The  counsel  for  the 
plaintiff  in  error  naturally  attempted  to 
get  rid  of  the  force  of  the  answer  by  the 
Judges  in  the  House  of  Lords  by  referring 
to  the  circumstances  under  which  The 
King  v.  Wilkes  (12)  was  decided.  But 
when  the  Judges  were  consulted  by  the 
House  of  Lords,  they  were  asked  an  ab- 
stract question ;  and  the  question  which 
they  were  asked  was,  whether  a  sentence 
of  imprisonment,  to  commence  from  and 
after  the  termination  of  an  imprisonment 
to  which  he  had  been  before  sentenced  for 
another  offence,  was  good  in  law.  It « 
to  be  observed  that  the  answer  has  no 
reference  as  to  whether  the  sentences 
were  passed  for  offences  charged  in  one 
(22)  14  &  15  Vict.  c.  100.  s.  24,  provides  UaJ 
no  indictment  shall  be  held  insufficient  "for  want 
of  a  proper  or  formal  conclusion." 
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indictment  or  in  separate  indictments. 
The  question  was  general  in  its  terms, 
and  the  Judges  answered  the  question 
put  by  the  House  of  Lords  in  the  very 
words  in  which  it  was  asked,  and  that 
answer  was  that  a  judgment  of  imprison- 
ment against  a  defendant  may  commence 
from  and  after  the  determination  of  an 
imprisonment  to  which  he  was  before 
sentenced  for  another  offence.  Ever 
since  that  answer  was  given  in  the  House 
of  Lords,  it  has  been  taken  to  be  an  ex- 
position of  the  law  with  respect  to  mis- 
demeanours, and  it  is  wholly  irrespective 
of  the  consideration  whether  the  offences 
were  charged  in  one  indictment  or  in  two. 
As  to  the  practice  which  has  been  followed 
since  The  King  v.  Wilkes  (12),  I  may 
refer  to  The  King  v.  Bhenwick  Williams 
(17),  where  the  prisoner  was  convicted 
upon  ;  three  indictments,  and  tho  opera- 
tion of  the  sentences  upon  two  of  them 
was  postponed.  I  may  remark  that  the 
expression  "  cumulative  punishments " 
seems  to  me  incorrect.  It  is  true  that  in 
The  King  v.  Wilkes  (12),  from  the  form 
in  which  the  question  was  put  to  the 
Judges,  and  from  the  manner  in  which  it 
was  answered,  the  Judges  appear  to  con- 
fine the  possibility  of  postponing  a  sen- 
tence to  instances  where  other  sentences 
are  already  in  existence  at  the  time  when 
the  deferred  sentence  is  passed,  and  they 
seem  to  have  held  that  if  no  sentence 
exists  to  which  another  can  be  postponed, 
it  is  not  lawful  in  England  to  sentence  a 
person  to  a  term  of  imprisonment  to 
commence  at  a  subsequent  time.  They 
appear  to  have  thought  that  the  post- 
poned sentence  must  take  effect  before 
the  defendant  is  totally  dismissed  from  the 
power  of  the  Court — Wilkes  v.  The  King 
(23).  I  do  not  know  whether  this  limi- 
tation is  correct,  if  indeed  it  was  really 
intended  to  be  laid  down ;  and  it  is  un- 
necessary now  to  consider  it,  inasmuch 
as  the  question  is  immaterial  to  the 
present  case.  Besides  The  King  v. 
Khenurick  Williams  (17),  other  cases  are 
to  be  found  in  which  the  principle  laid 
down  in  The  King  v.  Wilkes  (12)  has 
been  carried  out ;  I  may  mention  Gregory 
v.  The  Queen  (16),  which  is  a  remarkable 

(23)  Wil.  Opin.  384. 


case,  and  The  King  v.  Robinson  (8) .  There- 
fore several  authorities  exist  shewing  that 
deferred  sentences  can  be  passed,  whether 
there  are  separate  indictments,  or  whether 
there  is  only  one  indictment  containing 
several  counts. 

But  it  has  been  argued  on  behalf  of  the 
plaintiff  in  error  that,  even  if  deferred 
sentences  can  be  passed  upon  different 
counts  of  the  same  indictment  for  a  mis- 
demeanour, they  must  not  exceed  the 
punishment  allowed  by  law  for  one 
offence.  By  7  &  8  Geo.  4.  c.  28.  8.  10, 
power  is  given  to  pass  a  postponed  sen- 
tence for  felony,  and  it  is  expressly  pro- 
vided that  the  aggregate  term  of  im- 
prisonment or  transportation  may  exceed 
the  term  for  which  either  of  those  punish- 
ments could  otherwise  be  awarded.  It 
has  been  contended  that  because  that 
enactment  was  requisite  with  respect  to 
felonies,  the  proper  inference  was  that 
the  power  to  pass  sentences  upon  one  in- 
dictment exceeding  the  term  of  punish- 
ment allowed  for  one  offence  did  not  in 
misdemeanour  exist  at  common  law.  I 
cannot  agree  that  this  is  the  inference 
which  ought  to  be  drawn.  It  is  to  be 
recollected  that  7  &  8  Geo.  4.  c.  28.  s.  10 
was  passed  long  after  the  answer  of  the 
Judges  was  given  in  The  King  v.  Wilkes 
(12),  and  I  draw  the  inference  that  mis- 
demeanours were  not  dealt  with  by 
•  statute,  because  the  Legislature  was  of 
opinion  that  as  to  them  the  requisite 
power  already  existed,  and  that  the  enact- 
ment was  passed  because  doubts  had  been 
felt  as  to  the  power  to  pass  deferred  sen- 
tences in  cases  of  felony.  And  the  fact 
of  7  &  8  Geo.  4.  o.  28.  s.  10  having  been 
passed  is  really  an  argument  against  the 
plaintiff  in  error  upon  referring  to  the 
remark  made  by  Mr.  Justice  Blackburn, 
during  the  argument  in  The  Queen  v. 
Outbush  (18) ;  the  learned  Judge  there 
says  that  the  statute  was  passed  in  order 
to  put  the  law  upon  the  same  footing 
with  regard  to  felonies  as  it  was  with 
regard  to  misdemeanours.  The  enact- 
ment cannot  be  limited  to  a  case  where 
the  person  convicted  of  felony  is  already 
in  prison  under  a  sentence ;  in  order  to 
put  the  enactment  into  operation,  it  is  not 
requisite  that  he  should  have  been  already 
confined  in  a  gaol  pursuant  to  the  order 
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of  a  Court ;  for  immediately  that  a  person 
has  received  a  sentence,  he  is  in  prison 
under  that  sentence.  The  date  for  the 
commencement  of  the  imprisonment  of  a 
person  convicted  at  the  assizes  is  usually 
a  day  or  two,  or  perhaps  more,  before  the 
day  when  the  sentence  is  actually  pro- 
nounced ;  and  the  real  meaning  of  7  &  8 
Geo.  4.  c.  28.  s.  10  is  that  with  regard  to 
felonies  a  sentence  may  be  postponed  for 
one  offence  until  after  the  completion  of  a 
sentence  for  another,  although  the  aggre- 
gate term  of  imprisonment  may  exceed 
the  term  for  which  either  of  those  punish- 
ments may  be  awarded.  There  is,  there- 
fore, a  great  amount  of  authority  to  shew 
that  the  Legislature  merely  intended  to 
put  the  law  upon  the  same  footing  with 
regard  to  felonies  as  it  already  was  with 
regard  to  misdemeanours. 

I  must  notice  the  circumstance  that 
the  Legislature  has  thought  fit  to  enact 
that  three  charges  of  certain  kinds  of 
felony,  such  as  larceny  and  embezzlement 
(24  <fc  25  Vict.  c.  96.  ss.  5,  71),  may  be 
included  in  the  same  indictment;  and 
this  has  been  relied  upon  as  shewing  that 
at  common  law  separate  offences  cannot 
be  joined  together ;  but  I  think  that  a 
satisfactory  answer  may  be  given  to  this 
argument,  namely,  that  the  statutory 
provisions  alluded  to  relate  wholly  to 
procedure  and  do  not  extend  to  punish- 
ments ;  they  merely  take  away  the  power 
of  quashing  the  indictment  or  of  putting 
the  prosecutor  to  his  election,  and  they 
have  no  greater  effect. 

Oar  view  has  been  attempted  to  be  met 
by  The  People  ez  relatione  Tweed  v.  Liscomb 
(13).  I  need  hardly  say  that  I  am  always 
anxious  to  hear  if  there  be  any  American 
decisions  bearing  upon  the  question  be- 
fore me,  not  because  thoy  are  binding 
authorities  upon  me,  but  in  order  that  I 
may  get  the  very  great  assistance  which 
I  have  over  and  over  again  derived  from 
the  decisions  of  accomplished  Judges 
who  are  dealing  with  what  is  very  much 
the  same  law  as  our  own  ;  I  have  there- 
fore endeavoured  to  ascertain  what  were 
the  reasons  upon  which  the  decision  was 
founded.  The  proposition  relied  upon 
seems  to  be  this :  where  one  of  two  sen- 
tences of  imprisonment  is  ordered  to 
commence  at  the  termination  of  the 


other,  the  two  terms  of  imprisonment 
taken  together  shall  not  exceed  the  ex- 
treme limit  of  punishment  for  one 
offence.  It  sounds  a  strange  proposition 
when  it  is  enunciated.  It  derives  no 
assistance  from  2  Geo.  2.  c.  25.  s.  2, 
because  that  statute  provides  that  any 
person  convicted  of  perjury  may  be  sen- 
tenced to  seven  years'  penal  servitude ; 
the  words  "  convicted  of  wilful  and  cor- 
rupt perjury  "  are  used,  and  surely  thej 
must  mean  "convicted  of  a  wilfal  and 
corrupt  perjury ; "  and  it  follows  from 
this  that  if  there  be  two  perjuries,  a  sen- 
tence of  penal  servitude  can  be  awarded 
in  respect  of  each  of  them.  I  have 
examined  the  judgments  in  The  People 
ex.  relatione  Tweed  v.  Liscomb  (13),  and 
I  cannot  find  any  valid  reason  either  in 
form  or  in  substance  suggested  for  the 
determination  at  which  the  Judges 
arrived.  Therefore  I  cannot  treat  this 
case  as  a  guide  in  coming  to  a  conclusion 
in  the  case  before  us.  In  favour  of  the 
argument  for  the  Crown  upon  this 
point  authority  of  English  Judges  maybe 
found.  All  English  lawyers  know  that  the 
opinion  of  Mr.  Justice  Patteson  onght  to 
be  treated  with  the  highest  respect,  and  the 
irresistible  inference  from  what  he  said  in 
O'Gonnell  v.  The  Queen  (24)  is  that  in 
his  opinion  where  one  sentence  is  post- 
poned to  another  it  is  no  objection  that 
the  two  sentences  taken  together  exceed 
the  whole  punishment  which  might  bo 
awarded  for  one  offence.  To  my  mind 
The  King  v.  Robinson  (8)  is  a  dear 
authority.  The  indictment  contained  two 
counts  for  passing  false  coin,  and  the  de- 
fendant was  sentenced  to  two  years'  im- 
prisonment; the  Judges  held  that  this 
sentence  was  wrong,  but  they  stated  that 
a  sentence  of  one  year's  imprisonment 
might  have  been  passed  for  eaoh  offence, 
and  that  the  commencement  of  the  second 
might  be  postponed  until  the  termination 
of  the  first.  It  is  true  that  this  state- 
ment was  not,  technically,  part  of  the 
decision;  but  it  is  hard  to  conceive  a 
more  deliberate  judicial  opinion.  I  will 
again  mention  the  opinion  of  Mr.  Justice 
Blackburn,  in  The  Queen  r.Cvibush  (18) ; 
it  seems  to  me  a  strong  authorityto  shew 

(24)  11  CI  &F.  155,  at  pp.  260, 261. 
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that  in  cases  of  misdemeanour  the  aggre- 
gate of  separate  punishment  for  separate 
offences  may  be  greater  than  the  punish, 
ment  which  would  be  inflicted  for  any  one 
of  them. 

Therefore,  notwithstanding  the  argu- 
ment which  has  been  addressed  to  us, 
it  seems  to  me  that  on  principle  and 
authority  this  case  is  clear,  and  that  the 
judgment  of  the  Court  of  Queen's  Bench 
was  in  law  absolutely  right. 

Judgment  affirmed. 


Solicitors — Ember,  for  plaintiff  in  error ;  Solicitor 
to  the  Treasury,  for  the  Crown. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.    "|  saunders  (appellant)  v.  the 
May  28.  >    south   eastern  railway 
July  5.   J     company  (respondents). 

Railway  Company — By-Law,  validity  of 
— Refusal  of  Passenger  to  shew  Ticket— - 
Variable  Penalty — Railway  Clauses  Con- 
solidation Act,  1845  (8  Vict.  c.  20),  ss.  103, 
108,109. 

The  holder  of  a  season  ticket,  entitling 
him  to  travel  over  parts  of  the  lines  of  two 
railway  companies,  refused  to  shew  his 
ticket  to  the  collector  of  the  first  company, 
after  having  completed  his  journey  on  their 
line,  and  as  he  was  leaving  their  station  to 
go  to  the  station  of  the  second  company.  He 
had  no  fraudulent  intention  in  so  refusing. 

The  first  company  summoned  him  under 
a  by-law,  which  was  in  these  terms: 
"  Every  passenger  shall  shew  and  deliver 
up  his  ticket  (whether  a  contract  or  season 
ticket  or  otherwise)  to  any  duly  authorised 
servant  of  the  company  when  required  to 
do  so  for  any  purpose.  Any  passenger 
travelling  without  a  ticket  or  failing  or  re- 
fusing to  shew  or  deliver  up  his  ticket  as 
aforesaid,  shall  be  required  to  pay  the  fare 
from  the  station  whence  the  train  originally 
started  to  the  end  of  his  journey."  He 
was  convicted  in  the  amount  of  the  fare 
You  49.— Q.B.,  C JP.  &  Exch. 


from  the  place  whence  the  train  by  which  he 
had  travelled  had  originally  started. 
On  appeal  against  this  conviction,—- 
Held,  that  the  penal  clause  of  the  by- 
law was  ultra  vires  and  void  on  the  ground 
that  the  penalty  imposed  by  it  was  variable. 
Held,  further  (by  Cockburn,  C.J.),  that 
section  108  of  the  Railway  Clauses  Con- 
solidation Act,  1845,  did  not  empower  the 
company  to  make  regulations  with  respect 
to  permit  travelling  by  the  company's  own 
carriages,  but  that  even  if  it  did,  the  re- 
fusal to  shew  a  ticket  could  not  be  constituted 
an  offence  unless  accompanied  by  an  inten- 
tion to  defraud,  and  such  by-law  must  not 
be  carried  beyond  the  scope  of  section  103. 
Secondly,  that  the  by-law,  being  made 
under  the  powers  of  the  109th  section,  was 
inapplicable  to  the  present  case,  for  the 
appellant  was  not  when  lie  refused  to  shew 
his  ticket  "  travelling  upon  the  railway." 
Held,  further  (by  Lush,  J.),  that  the  clause 
in  the  by-law  requiring  a  passenger  to 
"  deliver  up  his  ticket,"  without  any  limita- 
tion as  to  time  or  purpose,  was  also  un- 
reasonable and  void. 

This  was  a  case  stated  by  a  metropolitan 
police  magistrate  under  20  &  21  Vict.  c. 
43.  He  convicted  the  appellant,  a  season- 
ticket  holder  over  the  lines  of  the  South 
Eastern  and  South  Western  Railway 
Companies  for  a  breach  of  the  by-laws 
of  the  former  company,  in  refusing  to 
shew  his  ticket  at  the  junction  station, 
where  he  was  passing  from  the  South 
Eastern  to  the  South  Western  line.  The 
detailed  facts  and  the  by-laws  appear 
fully  in  the  considered  judgments  of  the 
Court. 

H.  Tindal  Atkinson,  for  the  appellant. — 
These  by-laws  are  unreasonable  and  so 
void  as  against  a  person  who  is  not  acting 
fraudulently.  The  appellant  here  had  a 
ticket,  and  was  entitled  to  travel  by  the 
railway,  and  he  cannot  be  condemned  in 
a  penalty,  there  being  no  fraud  in  his 
refusing  to  shew  his  ticket — The  London, 
Brighton  and  South  Coast  Railway  Com- 
pany v.  Watson  (1). 

Then  the  by-law  is  unreasonable,  be- 

(1)  47  Law  J.  Rep.  CP.  634;  Law  Rep.  3 
CP.  D.  429. 
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cause  it  inflicts  a  varying  penalty  accord- 
ing to  the  distance  the  train  may  have 
come,  although  the  offence  is  precisely 
the  same.  The  magistrate  has  no  dis- 
cretion as  to  the  penalty ;  if  this  by-law 
be  good  he  must  convict  in  the  amount  of 
the  fare  from  the  station  from  which  the 
train  originally  started. 

In  Chilton  v.  The  Croydon  Railway 
Company  (2)  it  was  held  that  refusing  to 
pay  the  whole  fare  was  not  an  offence  so 
as  to  justify  an  arrest. 

Then  here  no  specific  sum  was  men- 
tioned or  demanded,  and  that  was  essen- 
tial— Brown  v.  The  Great  Eastern  Railway 
Company  (3). 

[Cockbuen,  C.J. — The  collector  6aid 
that  he  must  pay  from  Blackheath,  and 
that  as  there  was  no  power  to  stop  him 
the  amount  could  be  ascertained  before 
the  magistrate.] 

Cohen  (Warr  and  JBremmer  with  him), 
for  the  respondents. — The  case  of  Brown 
v.  The  Great  Eastern  Railway  Company 
(3)  is  distinguishable,  as  substantially  a 
demand  was  made  here. 

Then,  next,  it  is  quite  reasonable  that 
all  persons  getting  out  at  the  same  sta- 
tion, who  perversely  refuse  to  shew  their 
tickets,  should  be  liable  to  the  same  fare. 
The  penalty  is  the  same  at  each  station ; 
and  this  is  more  reasonable  than  if  a  fixed 
sum  were  provided  applicable  to  all  sta- 
tions. Then,  too,  the  penalty  is  only 
incurred  when  a  man  refuses  to  produce 
the  ticket  which  he  has ;  and  it  is  quite 
different  from  the  case  where  a  man, 
without  intention  to  defraud,  does  not 
produce  a  ticket  because  he  has  not  got 
one.  In  Dearden  v.  Townsend  (4)  the 
Court  points  out  that  such  a  by-law 
might  apply  properly  to  the  case  of  a 
person  having  and  wilfully  refusing  to 
produce  or  give  up  his  ticket. 

The  offence  here  is  not  shewing  the 
ticket,  and  it  is  one  which  the  company 
are  entitled  to  impose  a  penalty  for  by 
virtue  of  section  108  of  8  Vict.  c.  20. 
And  this  case  is  not  governed  by  section 
109  at  all.   It  is  necessary  for  regulating 

(2)  16  Mee.  &  W.  212 ;  16  Law  J.  Rep.  Exch.  89. 

(3)  46  Law  J.  Rep.  M.C.  231 ;  Law  Rep.  2 

Q.B.  D.-*6*a<rf>, 

(4)  85  Law  J.  Rep.  M.C.  50;  Law  Rep.  1  Q.B. 

10. 


the  travelling  on  the  railway,  and  only 
reasonable  for  preventing  fraud,  that  some 
such  rule  should  be  made  by  the  com- 
pany as  this,  which  enables  the  collector 
at  each  station  to  demand  a  certain  sum. 
Atkinson  replied. 

Cur.  adv.  vult. 

The  following  judgments  were  delivered 
on  July  5 : — 

Cockburn,  C.J. — This  is  an  appeal 
against  the  conviction  of  the  appellant 
by  a  metropolitan  police  magistrate  for 
breach  of  a  by-law  of  the  respondent 
company,  which  by-law  is  in  these 
terms :  "  No  passenger  will  be  allowed  to 
enter  any  carriage  used  on  the  railway 
unless  furnished  by  the  company  with  a 
ticket  specifying  the  class  of  carriage, 
and  the  stations  to  or  conveyance  between 
which  such  ticket  is  issued.  Every 
passenger  shall  shew  and  deliver  np  his 
ticket  (whether  a  contract  or  season 
ticket  or  otherwise)  to  an  authorised  ser- 
vant of  the  company,  whenever  required 
to  do  so  for  any  purpose.  Any  passenger 
travelling  without  a  ticket,  or  failing  or 
refusing  to  shew  or  deliver  up  his  ticket 
as  aforesaid  shall  be  required  to  pay  the 
fare  from  the  station  whence  the  train 
originally  started  to  the  end  of  his 
journey." 

The  facts  were  as  follows :  The  de- 
fendant is  in  the  habit  of  travelling  to 
and  fro  between  London  and  Windsor. 
The  journey  is  accomplished  by  means  of 
two  lines  of  railway — by  that  of  the 
respondent  company,  from  Cannon  Street 
or  Charing  Cross,  as  far  as  the  Waterloo 
Station  of  the  South  Western  Railway 
Company,  and  from  thence  to  Windsor  on 
the  line  of  the  latter  company.  Joint 
tickets  are  issued  by  arrangement  between 
the  two  companies,  which  enable  the 
traveller  to  travel  the  whole  distance 
without  taking  a  second  ticket  The 
defendant  has  been  for  some  time  the 
holder  of  a  season  ticket,  enabling  him 
thus  to  travel  over  both  lines. 

The  carriages  of  the  South  Eastern 
Company  do  not  run  on  to  the  line  of  the 
South  Western.  On  arriving  at  the 
jnnction  the  passenger  has  to  alight  on 
and  pass  along  a  platform  belonging  to 
the  South  Eastern  Company,  and  in  doing 
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so  has  to  pass  a  barrier  at  -which  the 
company  have  ticket  collectors.  The 
defendant  had  travelled  from  London  by 
a  train  of  the  South  Eastern  Company 
which  had  started  from  Blackheath.  On 
arriving  at  the  barrier,  for  the  purpose  of 
passing  on  to  the  Soath  Western  Com- 
pany's station  he  was  called  upon  by  the 
respondents'  ticket  collector  to  shew  his 
ticket,  but  refused  to  do  60.  Thereupon 
the  collector  said  he  must  charge  him  the 
fare  from  Blackheath ;  the  collector  did 
not,  however,  demand  or  mention  any 
specific  sum.  The  appellant  refused  to 
pay.  The  appellant  has  been  convicted 
by  the  magistrate  in  the  amount  of  the 
fare  from  Blackheath,  and  against  this 
conviction  he  now  appeals.  In  my  opi- 
nion the  conviction  was  wrong,  and  the 
appeal  must  prevail. 

In  the  first  place  it  was  held  by  the 
Court  in  Brown  v.  The  Great  Eastern 
Bailuwy  Company  (3)  that  under  suoh  a 
by-law  as  the  present,  assuming  such 
by-law  to  be  otherwise  good,  there  must 
be  a  demand  of  the  specific  amount 
payable  in  respect  of  the  penalty  imposed 
by  the  by-law,  which  condition  was  not 
satisfied  in  the  present  instance.  I  have, 
however,  considerable  doubt  whether 
that  decision  governs  this  case,  as  I 
gather  from  the  facts  stated  that,  upon 
the  ticket  collector  informing  the  ap- 
pellant that  he  should  charge  him  the 
lare  from  Blackheath,  the  appellant  at 
once  stated  that  he  should  not  pay  it. 
This  fact,  which  did  not  exist  in  the  case 
of  Brown  v.  The  Great  Eastern  Railway 
Company  (3),  I  am  disposed  to  think 
sufficient  to  dispense  with  the  necessity  of 
a  demand  of  the  specific  amount,  which, 
under  the  circumstances,  would  have 
been  useless. 

But,  passing  by  this  point,  I  am  of 
opinion,  first,  that  the  by-law  is  bad ; 
secondly,  that  it  was  inapplicable,  under 
the  circumstances,  to  the  case  of  the 
appellant. 

As  regards  the  validity  of  the  by-law, 
I  am  strongly  disposed  to  think  that  such 
a  by-law  was  ultra  vires.  The  power  to 
make  by-laws  is  given  by  the  108th 
section  of  the  Railway  Clauses  Con- 
solidation Act.  This  section  empowers  a 
railway  company  to  make  regulations  for 
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regulating  the  use  of  the  railway  in 
certain  specified  instances ;  that  is  to  say, 
for  regulating  the  speed  of  trains,  the 
times  of  arrival  and  departure,  the  loading 
and  unloading  of  carriages,  the  receipt 
and  delivery  of  goods  and,  as  regards 
passengers  and  others,  "for  preventing 
the  smoking  of  tobacco  and  the  com- 
mission of  any  other  nuisance  in  or  upon 
such  carriages,  or  in  any  of  the  stations 
or  premises  occupied  by  the  company ;  " 
after  which  follows  this  more  general 
term,  "  and  generally  for  regulating  the 
travelling  upon  or  using  or  working  of 
the  railway."  I  am  greatly  disposed  to 
think  that  this  enactment  has  reference 
to  what,  at  the  time  the  Act  was  passed, 
was,  as  will  be  remembered,  generally 
contemplated,  namely,  the  use  of  the 
railway  by  othe*  locomotives  and  car- 
riages than  those  of  the  company  con- 
structing the  line.  I  say  so,  because  the 
first  four  specified  purposes,  in  respect  of 
which  power  to  make  regulations  and 
by-laws  is  given  by  the  section  in  ques- 
tion, are  obviously  purposes  for  which, 
when  a  railway  company  was  working 
its  own  line,  with  its  own  carriages  and 
servants,  such  power  would  be  wholly 
unnecessary.  A  company  would  need  no 
by-laws  to  enforce  its  own  orders  as  to 
the  rate  of  speed  at  which  its  carriages 
should  travel,  or  the  time  of  their  de- 
parture and  arrival,  or  as  to  their  loading 
or  unloading,  or  as  to  the  receipt  and 
delivery  of  goods  conveyed  by  them. 
But  they  might  well  need  such  by-laws 
when  their  line  was  worked  by  persons 
not  under  their  immediate  order  and 
control.  The  next  purpose  might,  no 
doubt,  apply  either  to  persons  travelling 
in  the  carriages  of  the  company  or  in 
others.  For  not  only  had  the  case  of  any 
fraudulent  travelling  on  the  line  been 
provided  for  by  the  103rd  and  104th 
sections,  and  assuming  section  109  to  be 
applicable  to  the  case  of  persons  travelling 
in  the  company's  carriages,  any  mis- 
conduct on  the  part  of  such  persons  had 
been  made  capable  of  being  dealt  with 
under  a  by-law  of  the  company  by  this 
very  section,  but  the  proviso  which 
immediately  follows  shews  that  the 
words  in  question  had  reference  to  tho 
use  of  the  railway  by  others  than  the 
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company,  the  proviso  being  as  follows : 
"  Bat  no  each  regulation  shall  authorise 
the  closing  of  the  railway,  or  prevent  the 
passage  of  engines  or  carriages  on  the 
railway  at  reasonable  times ;  "  a  proviso 
manifestly  applicable  to  other  locomotives 
or  carriages,  bet  inapplicable  to  persons 
travelling  by  the  company's  own  train. 
And  that  this  is  so  becomes  more  ap- 
parent from  what  follows  after  the  enact- 
ment enabling  the  company  to  make 
by-laws  to  enforce  its  regulations  by  a 
penalty  to  the  amount  of  five  pounds ;  viz., 
that  "  if  the  infraction  or  non-observance 
of  any  such  by-law  or  regulation  as  afore- 
said be  attended  with  danger  or  annoy- 
ance to  the  public,  or  hindrance  to  the 
company  in  the  lawful  use  of  the  railway, 
it  shall  be  lawful  for  the  company  sum- 
marily to  interfere,  to  obviate,  or  remove 
such  danger,  annoyance,  or  hindrance, 
without  prejudice  to  any  penalty  incurred 
by  the  infraction  of  such  by-law."  AU 
which,  as  it  seems  to  me,  clearly  points 
to  the  use  of  the  railway  by  others.  I  am 
therefore  led  to  think  that  the  power 
lastly  given  has  no  reference  to  the  case 
of  persons  travelling  by  the  company's 
own  carriages. 

Assuming,  however,  that  the  power 
thus  given  to  make  by.  laws  would 
enable  the  company  to  make  a  by-law 
applicable  to  passengers  travelling  in  the 
company's  carriages  otherwise  than  as 
expressly  mentioned  in  the  109th  section, 
it  again  occurs  to  me  to  doubt  whether 
the  power  must  not  be  taken  to  apply 
only  to  cases  ejusdem  generis  with  those 
mentioned  specifically  in  the  section.  I 
entertain  considerable  doubt  whether  it 
can  involve  a  power  to  modify  in  so 
essential  degree  the  contract  between  the 
company  and  a  person  whom  they  under- 
take to  carry.  The  company  have  a 
perfect  right  to  say  that  they  will  not 
undertake  to  carry,  and  therefore  will 
not  admit  into  their  carriages,  anyone 
who  does  not  pay  his  fare  beforehand  and 
take  a  ticket ;  and,  having  made  this  the 
condition  of  the  contract,  they  have  the 
right  to  remove  anyone  from  their  car- 
riages who  has  not  provided  himself  with 
a  ticket.  And  I  am  not  prepared  to  say 
that  a  by-law,  making  it  compulsory  on 
a  party  so  circumstanced — that  is  to  say, 


who  has  no  ticket,  or  who,  having  a 
ticket,  refuses  to  shew  it,  from  which  it 
may  reasonably  be  presumed  that  he  has 
none— to  leave  a  company's  carriage,  under 
a  penalty  if  he  refuses  to  leave,  would 
not  be  a  reasonable  by-law  and  within 
the  power  given  in  the  Act.  Bat  it 
seems  to  me  a  very  different  thing  to  say 
that  where  a  ticket  has  actually  been 
taken  and  the  fare  paid,  and  so  a  contract 
has  been  entered  into,  a  company  can 
by  a  by-law  superadd  to  the  contract 
the  important  modification  that  the 
traveller  shall  be  subject  to  a  penalty  if 
he  fails  to  produce  the  ticket  whenever 
called  upon.  If  it  had  been  intended  to 
give  the  company  the  power  of  thus 
modifying  the  contract  in  so  essential  a 
particular,  I  should  have  expected  to 
find  it  expressly  given,  either  as  an 
appendage  to  the  103rd  section  or  as 
part  of  the  109th. 

Bat  there  are  far  more  urgent  grounds 
for  holding  this  by-law  to  be  bad.  It  is 
found  expressly  in  the  case  that  "the 
appellant,  in  refusing  to  shew  his  ticket, 
had  no  intention  to  defraud,  and  did  not 
in  any  way  defraud,  the  South  Eastern 
Railway  Company."  In  Dearden  v. 
Totonsend  (4)  this  Court  intimated  a  very 
clear  opinion  that  such  a  by-law  as  the 
present  could  not  apply  to  the  case  of  a 
person  travelling  on  a  railway  beyond  the 
distance  for  which  he  had  taken  his 
ticket  and  paid  the  fare,  where  there  was 
no  intention  to  defraud.  And  the  point 
was  expressly  decided  to  that  effect  in 
The  London,  Brighton  and  South  Coast 
Railioay  Company  v.  Watson  (1).  I  am 
perfectly  satisfied  of  the  soundness  of  this 
construction  of  the  statute. 

The  principle  of  these  decisions,  namely, 
that  tho  by-law  would  be  bad  if  in  ex- 
cess of  the  103rd  section  of  the  8  Vict, 
c.  20,  which  makes  a  fraudulent  intention 
the  gist  of  the  offence  of  travelling  with- 
out having  paid  the  faro,  appears  to  me 
to  apply,  a  fortiori,  to  the  case  of  a  person 
who  has  paid  his  proper  fare,  and  is 
travelling  with  his  ticket  in  his  pocket. 
If  the  man  who  is  travelling  without 
having  paid  his  fare,  and  who  consequently 
has  no  ticket,  is  not  within  the  by-law, 
where  the  element  of  fraud  required  by 
the  statute  is  wanting,  the  man  who  has 
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paid  bis  fare  and  got  his  ticket  can  surely 
be  in  no  worse  a  position.  It  may  no  doubt 
be  said  that  it  is  not  for  travelling  without 
having  paid  his  fare  that  the  appellant 
has  been  convicted  under  the  by-law, 
but  for  having  refused  to  shew  his  ticket 
when  properly  called  upon  to  do  so.  But 
when  the  by-law  is  looked  at — as  I  think 
it  should  be  looked  at — as  a  whole,  it 
seems  plain  that  its  main  and  primary 
purpose  is  to  prevent  persons  from  travel- 
ling on  the  railway  in  fraud  of  the  com- 
pany, without  paying  the  necessary  fare, 
and  that  the  obligation  to  show  the  ticket 
when  required  is  subsidiary  only  to  such 
primary  purpose.  Indeed,  if  this  were 
otherwise,  and  the  exhibition  of  the  ticket 
were  not  made  subsidiary  to  the  preven- 
tion of  the  fraudulent  purpose  of  travel- 
ling without  paying  the  fare,  this  remark- 
able consequence  would  follow  in  the  case 
of  such  attempted  fraud,  namely,  that  in 
addition  to  the  penalty  fixed  by  the  statute, 
a  penalty  of  forty  shillings,  and  which 
must  have  been  intended  to  be  the  maxi- 
mum of  punishment,  the  offender  might 
be  subjected  to  the  additional  penalty 
established  by  the  by-law — and  this  to  the 
extent  of  an  additional  five  pounds,  that 
being  the  amount  to  which  the  penalty 
can  be  carried  by  the  by-law  under  sec- 
tion 109 — a  result  which  cannot  have  been 
contemplated  by  the  statute. 

It  seems  to  me  to  follow  that,  with  re- 
ference to  the  exhibition  of  the  ticket,  as 
well  as  to  the  travelling  without  one,  the 
by-law  must  not  be  carried  beyond  the 
scope  of  the  103rd  section. 

Even  when  confined  within  these  limits, 
such  a  by-law,  if  otherwise  within  the 
power  to  make  by-laws  given  by  the 
statute,  will  not  be  without  its  use.  The 
want  of  a  ticket  affords  prima  facie  evi- 
dence of  fraud,  and  entitles  the  com- 
pany to  put  the  traveller  to  the  proof 
of  the  absence  of  a  fraudulent  intention. 
The  refusal  to  produce  a  ticket  leads  in  a 
like  manner  prima  facie  to  the  inference 
that  the  party  has  none,  and  consequently 
to  the  inference  of  fraud.  To  this  extent 
a  by-law,  if  not  otherwise  open  to  objec- 
tion, would  be  reasonable  as  subsidiary 
to  the  103rd  section  of  the  Act  by  afford- 
ing the  company  prima  facie  evidence  of 
fraud,  and  so  enabling  them  to  proceed 


against  the  offender  for  the  penalty  under 
the  statute,  independently  of  any  civil 
proceeding  to  recover  the  amount  of  the 
fare.  But,  otherwise  than  as  subsidiary 
to  the  103rd  section,  the  by-law  would 
appear  to  me  to  be  beyond  the  power  of 
making  by-laws  conferred  on  the  com- 
pany. 

It  was  unnecessary  in  Dearden  v.  Town- 
send  (4)  to  decide  on  the  validity  of  the 
by-law  in  this  respect,  nor  did  the  de- 
cision involve  it.  It  was  sufficient  to 
hold  that  the  case  did  not  come  within 
the  by-law,  as  the  by-law  imposed  a 
penalty  on  the  party  refusing  to  produce 
a  ticket ;  it  was  enough  to  say  that  a 
person  not  having  a  ticket,  and  therefore 
being  unable  to  produce  one,  could  not 
be  said  to  refuse  to  do  so. 

Let  us  assume,  however,  that  to  make 
a  by-law  imposing  a  penalty  on  a  traveller 
for  not  shewing  his  ticket  when  he  has 
one,  would  be  within  the  competency  of 
the  company :  we  have  still  to  consider 
whether  this  by-law  is  in  itself  reason- 
able. 

Now  it  is  settled  law,  not  only  that  it 
is  essential  to  the  validity  of  a  by-law 
that  it  be  reasonable  (Com.  Dig.  By-law, 
C.  6),  but  also  that,  "  a  by-law  being  en- 
tire, if  it  be  unreasonable  in  any  particular, 
shall  be  void  for  the  whole"  {Com.  Big. 
By-law,  0.  7) — of  which  Comyns  gives  as 
an  instance — "  as  if  the  penalty  be  un- 
reasonable." 

Here  the  penalty,  that  of  paying  the 
fare  from  the  station  from  which  the  train 
originally  started,  cannot  under  certain 
circumstances  be  otherwise  than  unrea- 
sonable. For  where  crimes  are  the  same 
and  the  criminality  equal,  equality  of 
punishment  is  of  the  essence  of  penal 
legislation  and  justice.  Here  the  offence 
being  the  same,  and  the  criminality  equal, 
whether  the  offence  occurs  at  one  end  of 
the  line  or  the  other,  the  degree  of  punish- 
ment is  made  to  depend  on  whether  the 
offence  has  been  committed  at  the  one 
end  or  the  other,  its  severity  increasing 
as  we  advance  towards  the  terminus  ad 
quern.  To  illustrate  this  position,  let 
us  suppose  a  line  of  sixty  miles  in  length, 
with  stations  at  every  ten  miles.  The 
man  who,  having  travelled  to  the  station 
next  to  that  from  which  the  train  started, 
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refuses  to  produce  his  ticket,  will  have  to 
pay  the  precise  fare  for  the  distance  he 
has  travelled,  in  other  words,  will  not 
have  to  pay  any  penalty  at  all.  The  man 
who  does  the  corresponding  thing  at  the 
farther  end  of  the  line — that  is  to  say, 
who  travels  the  last  ten  miles  of  the  dis- 
tance, and  then  fails  to  produce  his  ticket- 
has  to  pay,  in  addition  to  the  proper  fare 
for  the  distance  he  has  travelled,  the  fare 
due  to  the  fifty  miles  over  which  he  has  not 
travelled,  as  a  penalty ;  while  as  we  have 
just  seen,  the  offender  at  the  other  end  of 
the  line  pays  no  penalty  at  all.  And  the 
same  thing  occurs — though  of  course  the 
disproportion  is  not  so  striking — in  all 
the  other  instances  which  may  happen, 
according  to  whether  the  offence  was 
committed  nearer  to  or  farther  from  the 
terminus  a  quo.  The  injustice  arising 
from  a  law  operating  thus  unequally,  and 
so  much  more  heavily  when  the  offence 
has  been  committed  at  the  one  end  of 
the  line  than  when  it  occurs  at  the  other, 
is  too  manifest  to  admit  of  such  a  by-law 
being  held  to  be  reasonable. 

It  is  not  a  sufficient  answer  to  say  that  it 
is  "  reasonable  that  facility  should  be  thus 
afforded  to  the  company  to  protect  them- 
selves against  persons  travelling  without 
having  taken  tickets,  it  being  in  most  in- 
stances impossible  for  the  company  or 
their  officers  to  know  how  far  a  person 
may  have  travelled."  Facility  is  not  to  be 
afforded  to  a  prosecutor,  or  his  conve- 
nience consulted,  at  the  expense  of  in- 
justice committed  in  the  inequality  of 
punishment.  Besides  which,  the  company 
may  to  a  great  extent  protect  itself  by 
greater  care  in  seeing  that  no  person  is 
admitted  into  their  carriages  without 
shewing  a  ticket. 

But  even  if  we  could  hold  the  by-law 
to  be  valid,  it  does  not  appear  to  me  to  be 
applicable  to  the  case  of  the  appellant. 

The  power  given  to  the  company  by 
the  109th  section  of  the  Act  is  to  make 
by-laws,  to  be  enforced  by  penalties,  for 
regulating,  inter  alia,  "  the  travelling 
upon  the  railway;"  and  it  is  under  this 
power  that  the  by-law  in  question  is 
made.  But  not  only  must  such  a  power, 
being  in  derogation  of  common  right,  be 
construed  strictly,  but  the  whole  enact- 
ment appears  to  me  to  point  to  travel- 


ling upon  the  railway  in  the  actual  mean- 
ing of  the  term.  Now  here  the  appellant, 
when  he  refused  to  shew  his  ticket,  can- 
not  be  said  to  have  been  "  travelling 
upon  the  railway  "  in  point  of  fact ;  nor  do 
I  think  he  can  be  said  to  have  been  even 
constructively  travelling  upon  it.  He  had 
entirely  left  the  carriages  of  the  South 
Eastern  Company.  He  was  quitting  their 
station.  That  the  stations  of  the  two 
companies  happen  to  be  more  or  less  con- 
tiguous is  an  accident;  they  might  be 
some  distance  apart;  as  it  is,  it  takes 
some  minutes  to  pass  through  the  pas- 
sages which  extend  from  one  platform  to 
another.  It  seems  to  me  impossible  to 
say  that  a  person  traversing  this  distance 
in  order  to  pass  on  to  a  different  line  of 
railway  is  still  travelling  upon  the  South 
Eastern  line.  The  by-law,  the  effect  of 
which  must  be  construed  by  the  light  of 
the  statutory  power  under  and  by  autho- 
rity of  which  it  has  been  made,  and 
beyond  which  it  cannot  be  carried,  is 
therefore,  in  my  opinion,  inapplicable  to 
the  case. 

On  these  grounds  I  am  of  opinion  that 
the  conviction  cannot  be  upheld. 

Lush,  J. — The  question  left  open  at 
the  close  of  the  argument,  and  upon 
which  we  took  time  to  consider  our  judg- 
ment, was  the  validity  of  the  by-law 
upon  which  the  magistrate  proceeded. 

It  is  in  these  terms :  "No  passenger 
will  bo  allowed  to  enter  any  carriage 
used  on  the  railway,  or  to  travel  therein 
upon  the  railway,  unless  furnished  by  the 
company  with  a  ticket  specifying  the 
class  of  carriage  and  the  stations  for 
conveyance  between  which  such  ticket  is 
issued. 

"  Every  passenger  shall  shew  and  de- 
liver up  his  ticket  (whether  a  contract  or 
season  ticket,  or  otherwise)  to  any  duly 
authorised  servant  of  the  company,  when 
required  to  do  so  for  any  purpose. 

"  Every  passenger  travelling  without  a 
ticket,  or  failing  or  refusing  to  shew  or 
deliver  np  his  ticket  as  aforesaid,  shall  bo 
required  to  pay  the  fare  from  the  station 
whence  the  train  originally  started  to 
the  end  of  his  journey. ' 

It  appears  to  me  that  the  penal  clause 
of  this  oy-law  is  ultra  vires  and  void,  on 
the  ground  that  the  penalty  it  imposes  for 
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refusing  to  shew  the  ticket  is  variable, 
and  depondent  on  the  accident  of  tho 
ticket  being  demanded  at  an  early  or  a  late 
stage  of  the  train  journey. .  A  passenger 
who  has  travelled  only  the  last  ten  miles  in 
the  train  which  has  travelled  a  hundred 
miles  is  fined  ten  times  as  much  as  an- 
other who  started  at  the  station  a  quo, 
and  whose  ticket  was  demanded  at  the 
end  of  the  ten  miles,  although  the  offence 
of  refusing  to  shew  the  ticket  is  preoisely 
the  same  in  the  one  case  as  in  the  other. 
A  by-law  which  has  this  effect  cannot 
be  deemed  a  reasonable  by-law. 

The  clause  which  precedes  the  penal 
clause  seems  to  me  equally  objectionable. 
The  passenger  is  not  only  required  to 
shew  his  ticket  when  demanded — a  re- 
quisition which  is  perfectly  reasonable 
and  which  may  be  enforced  by  a  reason- 
able penalty — but  he  is  required  to  "  de- 
liver it  up,"  whatever  the  purpose  may 
be  for  which  it  is  demanded,  and  with- 
out any  limitation  as  to  the  time  at 
which  the  demand  is  made.  A  season 
ticket  is  a  contract  by  which  the  company 
engages  to  carry  the  holder,  free  of  any 
further  charge,  for  a  specified  period,  be- 
tween certain  specified  stations.  Until 
that  period  has  expired,  the  holder  is 
entitled  to  retain  the  ticket  as  his  own 
property.  He  is  bound  to  shew  it  when 
required,  in  order  that  the  company's 
servant  may  see  that  it  is  still  in  force, 
and  that  it  entitles  the  owner  to  be  where 
he  is.  The  by-law  would  in  terms  jus- 
tify the  company  in  demanding  it  back 
on  the  first  journey  which  the  holder 
makes  under  it,  though  it  be  on  the  very 
day  the  ticket  was  purchased. 

The  same  objection  applies  to  a  journey 
ticket.  The  holder  of  such  a  ticket  is  en- 
titled to  keep  it  till  he  has  arrived  at  the 
station  where  the  tickets  for  such  a  jour- 
ney aro  collected. 

I  do  not  intend,  and  am  far  from  wish- 
ing, to  impute  to  the  company  that  the 
by-law  was  framed  with  a  view  to  its 
being  so  applied,  or  that  they  would  sanc- 
tion any  arbitrary  or  capricious  use  of 
the  power  which  it  proposes  to  give.  No 
instance  has  ever  come  to  my  knowledge 
in  which  any  company  or  any  official 
has  shewn  a  disposition  so  to  act.  Our 
duty,  however,  is  to  test  it  by  established 


principles  of  law,  and  regard  what  the 
by-law  authorises,  and  not  how  it  is 
applied  in  practice ;  and  so  regarding  it, 
I  feel  bound  to  hold  that  on  this  ground 
also  the  penal  clauses  of  it  are  wholly 
void. 

I  do  not  discuss  the  validity  of  that 
part  of  the  by-law  which  imposes,  as  a 
penalty  for  travelling  without  a  ticket, 
the  whole  fare  from  the  starting  station 
of  the  train.  That  point  has  already 
been  decided  by  the  Common  Pleas  Divi- 
sion. 

I  am  of  opinion,  for  the  reasons  given, 
that  the  appellant  is  entitled  to  our  judg- 
ment. 

Conviction  quashed. 


Solicitors— James  Robinson,  for  appellant;  W.R. 
Stevens,  for  respondents. 


VBBNON  V.  COOKE.4 


[IN  THE  COURT  OF  APPEAL] 

1880. 
March  13. 

Bill  of  Sale — Registration — Affidavit 
Bworn  before  Solicitor  to  Parties — Bills  of 
Sale  Act,  1854  (17  ^  18  Vict.  c.  36). 

An  affidavit  filed  with  a  bill  of  sale  is 
good,  though  sworn  before  a  solicitor  acting 
for  grantor  and  grantee  of  the  bill. 

Judgment  of  Lord  Coleridge,  C.J.,  re. 
versed. 

Appeal  from  a  judgment  of  Lord 
Coleridge,  C.J.,  after  trial  without  a 
jury. 

This  was  an  interpleader  issue  directed 
to  try  the  right  to  certain  goods  as 
between  an  execution  creditor  and  the 
grantee  of  a  bill  of  sale  from  the  debtor. 

At  the  trial  it  was  proved  that  the 
affidavit  required  by  the  Bills  of  Sale 
Act,  1854,  verifying  the  date,  execution, 
&c,  of  the  bill  of  sale  was  sworn  by  one 
partner  in  the  firm  of  solicitors  who  were 
acting  both  for  the  grantor  and  grantee 
of  the  bill,  and  also  that  it  was  sworn 

*  Coram  Bramwell,  L.J. ;  Baggallay,  L.J.;  and 
The* iger,  LJ. 
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before  the  other  partner  in  the  firm,  who 
was  a  commissioner  duly  appointed  to 
take  affidavits.  Lord  Coleridge,  C.J., 
on  these  facts  held  that  the  bill  of  sale 
was  bad,  and  gave  judgment  for  the 
execution  creditor  against  the  claimant 
under  the  bill  of  sale. 
The  claimant  appealed. 

Arnold  Morley  (J.  C.  Laiorance  with 
him),  for  the  claimant. — The  affidavit 
was  properly  sworn  before  the  solicitor 
acting  for  both  parties  to  the  bill  of  sale. 
It  is  admitted  that  a  practice  has  pre- 
vailed in  the  Courts  of  common  law  of 
refusing  to  receive  affidavits  sworn  before 
the  attorney  in  the  cause.   But  the 
practice  has  not  been  universal,  and  it 
has  differed  in  the  different  Courts. 
Thus  R.E.  13  Geo.  2.  rule  1,  CP.  pro- 
vides that  affidavits  so  sworn  to  hold 
the  defendant  to  bail  or  of  service  of 
process  may  be  used,  and  two  years  later, 
by  R.E.  15  Geo.  2.  rule  2,  K.B.  a  similar 
provision  is  made  with  respect  to  affidavits 
□sed  in  the  King's  Bench.    To  secure 
uniformity  of  practice,  a  rule  applying  to 
all  the  Courts  was  laid  down  by  Reg. 
Gen.  H.T.  2  Will.  4.  s.  6,  and  that  rule  is 
substantially  continued  in  Beg.  Gen.  H.T. 
1853,  rule  143.  In  Smith  v.  Woodroffe  (1), 
the  rule  is  stated  to  have  been  acted  upon 
up  to  that  time  on  the  equity  side  of  the 
Court  only.    The  rule  has  been  applied 
exclusively  to  affidavits  used  in  litigation 
before,  or  in  applications  to  the  Court. 
Where  application  has  been  made  to  the 
power  of  the  Court,  they  have  refused  to 
receive  as  evidence  affidavits  sworn  before 
the    solicitor  making  the  application. 
There  is  no  reason  to  apply  the  rule  to  the 
case  of  an  affidavit  required  by  the  Bills 
of  Sale  Act.    So  long  as  the  affidavit  is 
made  in  compliance  with  the  terms  of 
the  Act,  the  Courts  will  receive  it  as 
evidence,  in  the  same  way  as  when  the 
practice  of  the  Courts  differed,  the 
Court  of  Common  Fleas  would  have  re- 
ceived as  evidence  an  affidavit  not  com- 
plying with  their  practice,  and  sworn  in 
the  Court  of  Queen's  Bench.   The  Act 
prescribes  what  must  be  done  to  render 
valid  the  bill  of  sale ;  and  to  hold  that 

(1)  6  Price,  230. 


the  affidavit  required  to  be  filed  with  the 
bill  of  sale  is  bad  if  sworn  before  the 
solicitor  acting  for  one  of  the  parties, 
would  be  to  put  a  restriction  upon  the 
passing  of  property  beyond  that  imposed 
by  the  Act. 

Cave  (ir.  JDugdale  and  Cooper  W3lu 
with  him),  for  the  execution  creditor 
— The  rules  of  Court  referred  to  in 
the  argument  for  the  claimant  are  only 
extensions  of  a  common  law  rule  that 
affidavits  sworn  before  a  solicitor  acting 
for  the  parties  in  the  matter  to  which  the 
affidavit  relates  are  bad.  At  all  events 
a  long  course  of  decisions  shews  it  to 
have  been  the  constant  practice  of  all  the 
Courts  not  to  receive  such  affidavits  as 
evidence.  Be  Thomas  Hogan  (2),  The 
King  v.  Wallace  (3),  Batt  v.  Vaisey  (where 
the  rule  is  extended  to  the  solicitor's  part- 
ner) (4),  Boss  v.  Shearman  (5),  JSx  parte 
Brockhurst  (6),  Turner  v.  Baker  (7).  ah 
re  Gray  (8)  the  Court  refused  to  receive 
the  affidavit,  although  the  attorney  before 
whom  it  was  sworn  was  not  the  attorney 
in  any  action  pending.  It  was  a  mere 
application  to  the  Court,  and  there  was 
no  record.    See  also  Hophin  v.  Hophin 

(9)  ,  The  Duke  of  Northumberland  v.  Todd 

(10)  .  The  affidavit  in  the  present  case 
comes  before  the  Court  as  evidence  to 
which  the  rule  can  be  applied  ;  it  is  pre- 
appointed evidence  which  is  to  be  used 
on  a  dispute  arising.  The  affidavit  is 
only  prima  facie  evidence  of  the  facta 
stated  in  it,  and  there  is  nothing  in  the 
Bills  of  Sale  Act  to  prevent  the  Courts 
from  applying  the  long-established  rule. 

Arnold  Morley  replied. 

Bramwell,  L.J. — I  am  of  opinion  that 
this  appeal  must  be  allowed.  I  think  we 
must  hold  that  a  solicitor  acting  for  both 
parties  to  the  bill  of  sale  is  capable  of 
administering  the  oaths  required  by  the 
Bills  of  Sale  Act.    To  hold  otherwise 

(2)  3  Atk.  812. 

(3)  3  Term  Rep.  403. 

(4)  1  Price,  116. 
(6)  2  Coop.  172. 
(6)  1  Rose,  145. 


(7j  10  Q3.  (atp.  304). 


.  21  Law  J.  Rep.  380. 

(9)  10  Hare,  App.  2. 

(10)  47  Law  J.  Rep.  Chanc.  843  ;  Law  Bep.  7 
Ch.  D.  777. 
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would  be  to  work  great  mischief  and 
injustice,  because  "**  has  been  a  prac- 
tice constantly  acted  upon  that  he  should 
do  so.  But  I  think  we  are  justified  in 
our  decision  apart  from  this  considera- 
tion. 

A  commissioner,  by  the  statute  of 
Charles  2  (29  Car.  2.  c.  5),  the  words  of 
which  are  not  altered  by  the  later  Acta, 
has  power  to  administer  the  oaths  as  to 
"matters  depending  or  to  be  depending" 
in  the  Courts  of  King's  Bench,  Common 
Pleas  and  Exchequer.  I  think  this  is  a 
matter  depending,  within  the  meaning  of 
the  statute,  in  the  Queen's  Bench  Divi- 
sion. That  being  so,  and  the  commis- 
sioner haying  power  to  take  affidavits, 
and  being  a  solicitor,  is  there  any  rule 
which  prevents  him  from  being  capable 
of  administering  this  particular  oath,  by 
reason  of  his  being  concerned  for  both 
parties  to  the  bill  of  sale  ?  I  think  not. 
Mr.  Cave  has  argued  that  a  solicitor 
acting  in  cases  where  he  is  concerned 
for  or  on  behalf  of  a  person  making  an 
affidavit  is  by  the  common  law  unable  to 
administer  the  oath.  It  is  admitted  that 
this  argument  must  go  the  length  of 
saying  that,  if  the  affidavit  was  false,  an 
indictment  for  perjury  would  not  lie, 
because  the  oath  was  taken  coram  rum 
j nd ice.  That  seems  to  me  an  impos- 
sible contention.  The  utmost  that  could 
result,  to  my  mind,  is  that  the  Court  in 
a  matter  pending  before  it  might  refuse 
to  receive  the  affidavit,  because  it  was 
made  before  a  person  acting  as  solicitor 
to  the  parties  in  the  matter  with  respect 
to  which  the  affidavit  was  made.  It  is 
said  also  that  it  is  the  universal  practice 
of  the  Courts  not  to  receive  such  an  affi- 
davit. I  am  clearly  of  opinion  that  no 
such,  practice  prevails,  and  no  such  com- 
mon law  rule  as  is  alleged.  It  may  be, 
when  a  man  is  being  represented  by  his 
attorney — a  person  put  in  his  place  to 
represent  him  in  Court — and  an  applica- 
tion, supported  by  an  affidavit,  is  made 
to  the  power  of  the  Court,  that  the 
Conrts  will  not  receive  an  affidavit  sworn 
before  the  person  who  makes  the  appli- 
cation. But  here  the  person  before  whom 
the  affidavit  was  sworn  was  not  the  at- 
torney of  the  claimant  in  that  sense ;  he 
was  not  representing  him  in  Court.  The 
Vol.  49.— Q.B.,  CP.  &  Excjl 
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matter  was  not  before  any  of  the  Courts. 
The  debtor  executed  a  bill  of  sale  to 
Vernon,  and  both  parties  obtained  the 
aid  of  the  solicitor.  His  aid  was  not 
obtained,  nor  was  he  employed  qua  soli- 
citor to  represent  separate  interests.  I 
therefore  think  the  general  rule  of  the 
Courts  does  not  apply  to  the  solicitor 
who  took  the  affidavit,  nor  to  his  partner 
who  made  it  in  this  case.  They  were 
assisting  in  the  preparation  of  the  bill  of 
sale  merely,  and  were  not  in  the  plight 
of  attorneys  representing  a  client's  in- 
terests in  a  proceeding  in  any  of  the 
Courts.  I  may  add  that  I  doubt  ex- 
tremely whether  the  general  rule  could 
be  applied  to  the  affidavit  in  the  case  of 
a  bill  of  sale  which  requires  registration 
under  the  Act.  If  the  registration  is 
wrongful,  the  fault  is  with  the  officer  of 
the  Court.  I  doubt  whether  the  regis- 
tration could  be  rendered  void  by  apply* 
ing  the  rule.  To  say  the  truth,  £  do  not 
see  the  use  of  the  rule  the  Courts  have 
made.  However,  I  do  not  think  it  can 
be  applied  here. 

In  the  result,  I  come  to  the  conclusion 
that  there  was  power  to  administer  the 
oath ;  that  there  is  no  rule  by  common 
law  to  nullify  the  affidavit  by  reason  of 
the  person  taking  the  oath  and  the  per- 
son who  administered  it  being  partners 
acting  for  both  parties  to  the  bill  of  sale ; 
and  that  there  is  no  rule  or  practice  of 
the  Courts  which  would  have  that  effect. 
On  these  grounds  I  am  of  opinion  that 
the  appeal  should  be  allowed. 

Bago allay,  L.J. — I  am  of  the  same 
opinion.  The  Bills  of  Sale  Act,  1854, 
provides  that  the  bill  of  sale,  or  a  copy  of 
it,  shall,  together  with  an  affidavit  of  the 
time  of  making  it,  and  a  description  of 
the  residence'and  occupation  of  the  maker 
of  it,  and  of  the  attesting  witness  to  it,  be 
filed  within  twenty-one  days,  in  the  man- 
ner pointed  out  by  the  Act.  It  is  not 
disputed  in  the  present  case  that  the  affi- 
davit was  filed  in  form,  and  in  compliance 
with  the  terms  of  the  Act,  but  it  is  said 
to  be  void,  because  one  partner  in  a  firm 
of  solicitors  who  acted  for  both  parties  to 
the  bill  of  sale  was  an  attesting  witness, 
and  the  other  partner  took  his  affidavit. 

Now,  all  that  the  Act  of  Parliament  says 
6F 
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is  that  the  affidavit  "  shall  be  filed,"  Sec., 
and  when  so  filed  the  right  of  the  grantee 
under  the  bill  of  sale  is  to  accrue.  In  my 
opinion,  we  have  no  jurisdiction  to  de- 
prive him  of  that  right.  If  the  Legisla- 
ture had  intended  that  any  such  restric- 
tion on  his  right  as  is  here  contended  for 
should  be  imposed,  it  is  fair  to  presume 
that  the  intention  would  have  been  ex- 
pressed in  words.  I  am  of  opinion  that 
we  cannot  introduce  any  such  qualifica- 
tion into  the  Aot,  and  that  our  judgment 
shonld  be  for  the  claimant  under  the  bill 
of  sale. 

Thrsioer,  L.J. — I  am  of  the  same 
opinion.  The  question  turns  upon  the  pro- 
cedure under  the  Bills  of  Sale  Act,  the 
provisions  of  which  are  very  stringent, 
and  to  some  extent  interfere  with  the 
rights  of  property.  We  should  be  careful 
to  construe  the  Act  so  as  not  to  throw 
additional  difficulties  in  the  way  of  the 
passing  of  property. 

Mr.  Gave  contends  that,  by  the  com- 
mon law,  an  affidavit  sworn  before  the 
solicitor  acting  for  the  parties  to  a  bill  of 
sale  is  bad.  We  find  in  the  Act  provi- 
sions that  every  bill  of  sale  shall  be  regis- 
tered with  an  affidavit  stating  certain 
facta.  There  is  no  provision  as  to  the 
mode  in  which  the  affidavit  is  to  be  sworn, 
or  as  to  the  person  before  whom  it  is  to 
be  sworn.  We  must,  therefore,  look 
to  the  common  law,  or  practice  of  the 
Courts,  in  order  to  see  whether  the  con- 
tention is  well  warranted.  The  affi- 
davit here  in  form  is  perfectly  good; 
it  is  sworn  by  the  proper  person ;  the 
facts  required  to  be  stated  by  the  Act  are 
fully  stated;  and  it  is  sworn  before  a 
person  properly  appointed  to  take  oaths 
in  the  High  Court  of  Justice.  It  lies, 
therefore,  upon  those  who  assert  that  the 
affidavit  is  bad  to  shew  not  merely  a 
particular  practice  of  the  Courts,  but 
that  the  affidavit,  though  it  is  in  com- 
pliance with  the  terms  of  the  Act,  is  bad 
by  the  common  law,  and  that  the  right 
of  the  grantee  to  the  goods  under  the  bill 
of  sale  is  affected,  because  the  affidavit  is 
sworn  before  one  partner,  and  witnessed 
by  the  other,  of  a  firm  of  solicitors  acting 
for  both  parties.  Now  we  find  that  a 
practice  has  grown  up  gradually  in  the 


Courts  that  where  evidence  is  taken  by 
affidavit,  that  affidavit  shall  not  be  sworn 
before  the  attorney  in  the  cause. 

It  was  not  an  absolute  rule,  but  spue- 
tioe  of  particular  Courts,  and  it  appears  not 
to  have  become  universal  until  2  WilLi, 
when,  in  order  to  obtain  uniformity  of 
practice,  a  general  rule  was  laid  down  for 
all  the  Courts.  That  rule,  however,  was 
only  in  respect  of  affidavits  used  in  liti- 
gious business.  In  my  opinion  we  cannot 
introduce  the  rule  into  the  Bills  of  Sale 
Act,  and  say  that  affidavits  sworn,  as  the 
one  in  the  present  case  was,  are  bad.  I 
think  the  judgment  should  be  reversal 

Judgment  rmnti 


Solicitors  —  Chester  &  Co.,  Agents  for  1 
Chawner,  Uttoxeter,  for  plaintiff;  H.  Tyrrell, 
agent  for  K  Tennant  &  Co.,  Hanley,  for<W«- 
dant 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.    1  THB  QUEEN  t>.  THE  JUSTICK  Of 

May  13.  J  bssbx. 

Bastardy — Appeal — Absence  of  Appe- 
lant— Order  quashed  not  upon  Meriit- 
Second  Order — Jurisdiction  of  Justices. 

[For  the  report  of  the  aboTe  case,  Bee 
49  Law  J.  Sep.  M.C.  67.] 


[IN  THE  QUEENS  BENCH  DIVISION.] 
f  OOLDSTRAW    (appeUoat)  t. 

Public  HeaUh^Highway~-€on*r*<*fo 
of  Local  Act— Projection  "  over  or  upon 
Pavement— Oriel  Window  not  interfering 
with  Traffic. 

[For  the  report  of  the  above  case,  see 
49  Law  J.  Eep.  M.C.  73.] 
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[IN  THE  HOUSE  OF  LORDS.] 
1880.        I   THE    ECCLESIASTICAL  COM- 

May  27,  28,  >     missioners  foe  England 
July  15.    J     v.  bowe. 

Limitation*,  Statute  of  (3  £4  Will.  4.  c. 
27),  M.  2,  29 — Succession  of  Ecclesiasti- 
cal Commissioners  to  Estates  of  Corpora- 
tions Sole— 3  $•  4  Fid.  c.  113.  «.  57. 

.By  3  4  Vict.  c.  113.  «.  57  the  Ecclesias- 
tical Commissioners  are  to  have,  for  the 
purpose  of  obtaining  possession  of  lands 
vested  in  them  as  successors  to  ecclesiastical 
corporations  sole,  all  rights,  powers  and 
remedies  at  law  and  in  equity,  which  be- 
longed to  those  to  whose  estates  they  suc- 
ceeded. 

In  1854  the  Ecclesiastical  Commissioners 
succeeded  to  the  estates  of  the  dean  of  A., 
and  in  1877  they  brought  an  action  to 
recover  part  of  those  estates,  which  had 
been  possessed  adversely  to  them  and  tlieir 
predecessors,  the  deans,  for  more  than 
twenty  but  less  than  sixty  years : — 

Held  (by  Lord  Selborne,  L.C.,  and 
Lord  Watson,  dissentiente  Lord  Black- 
burn), that  the  Ecclesiastical  Commissioners 
had,  for  the  purpose  of  obtaining  possession 
of  the  lands  transferred  to  them,  the  right 
to  bring  an  action  at  any  time  within  which 
an  incumbent  of  the  deanery  might  have 
brought  it  if  no  transfer  had  taken  place. 
Held  (by  Lord  Blackburn),  that  the  words 
in  3  \  4s  Vict.  c.  113.  s.  57,  being  merely 
general,  and  containing  no  reference  to  the 
Statute  of  Limitations,  do  not  give  the  com- 
missioners the  right  to  the  extended  period 
for  bringing  an  action  allowed  to  corpora- 
turns  sole. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal,  reversing  one  of 
Mellor,  J.  The  case  is  reported  in  the 
Courts  below,  48  Law  J.  Rep.  Q.B.  152 ; 
Law  Rep.  4  Q.B.  D.  63. 

The  action  was  brought  by  the  Eccle- 
siastical Commissioners  to  recover  a  piece 
of  land  allotted,  provisionally  in  1816  and 
finally  by  an  award  made  in  1827,  in  re- 
spect of  lands  held  on  lease  from  the  dean 
of  St.  Asaph.  The  award  was  made  "  to 
the  personal  representatives  of  Robert 
Morris,  ...  in  right  of  the  lease  of  the 
George  and  Dragon,  and  other  premises 


in  St.  Asaph  under  the  said  dean  of  St.- 
Asaph." 

In  1820  the  lease  was  sold  to  Hugh 
Jones,  who  in  the  same  year  surrendered 
and  obtained  a  new  lease  from  the  dean, 
no  mention  being  made  of  the  allotment. 
There  were  several  subsequent  renewals, 
in  none  of  which  was  any  notice  taken  of 
the  allotment. 

In  1854  the  estates  of  the  deanery 
became  vested  in  the  Ecclesiastical  Com- 
missioners, subject  as  to  the  tenements  in 
respect  of  which  the  allotment  was  made 
to  a  lease  which  was  bought  up  by  the 
commissioners  in  1859.  In  1877  this 
action  was  brought. 

The  defendant  alleged  adverse  posses- 
sion since  the  year  1821,  when  a  prede- 
cessor in  title  of  the  defendant  was  stated 
to  have  bought  the  allotment  from  the 
representatives  of  Robert  Morris,  without, 
however,  taking  any  conveyance. 

Mellor,  J.,  who  tried  the  case  with- 
out a  jury,  found  that  the  defendant  had 
had  possession  adverse  to  the  title  of  the 
plaintiffs  for  upwards  of  twenty  bnt  for 
less  than  sixty  years,  and  held  that  the 
Ecclesiastical  Commissioners  had  the 
same  right  during  the  same  period  of 
obtaining  possession  of  the  allotment 
which  the  dean  would  have  had.  He 
accordingly  gave  judgment  for  the  plain- 
tiffs. 

The  Court  of  Appeal  reversed  this 
decision. 

The  plaintiffs  appealed. 

Southgate  and  M'Intyre  (C.  Biggins 
with  them),  for  the  appellants. — The  rent 
of  the  land  here  in  question  was  less  than 
twenty  shillings,  and  there  was  also  no 
hostile  receipt  of  rent.  Consequently 
section  9  of  the  Statute  of  Limitations 
does  not  apply,  and  time  could  only  run 
against  the  lessor  from  the  determination 
of  the  lease — Ohadwick  v.  Broadwood  (1). 
But  it  has  been  held  in  Corpus  Ckristi 
College  v.  Rogers  (2)  that  where  no  in- 
terval of  time  elapses  between  the  sur- 
render of  one  lease  and  the  grant  of 
another,  the  lessor's  estate  does  not  by 
such  surrender  become  an  "estate  in 

(1)  3  Bear.  308 ;  10  Law  J.  Rep.  Chanc.  242. 

(2)  Ante,  Exch.  p.  4. 
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possession  "  within  sections  3  and  5  so  as 
to  cause  the  statute  to  ran  against  him. 
In  that  case  the  surrender  was  by  opera- 
tion of  law,  as  the  result  of  the  grant 
and  acceptance  of  the  new  lease.  Here 
the  new  lease  recites  that  the  property 
has  been  surrendered.  But  after  accept- 
ing the  surrender  the  lessor  could  not 
refuse  to  re-grant. 

[Tui  Lord  Chancellob. — Equities  be- 
tween lessors  and  lessee  could  not  affect 
the  adverse  possessor.] 

Then  as  to  the  period  of  adverse  posses- 
sion necessary  to  bar  the  appellants' 
claim,  so  long  as  the  estates  remained 
vested  in  the  dean,  an  action  could  have 
been  brought  within  the  extended  term 
provided  for  by  section  29 — that  is,  two 
incumbencies  and  six  years  of  a  third,  or 
sixty  years,  whichever  should  be  the 
longest.  But  by  3  A  4  Vict.  c.  113.  s. 
57  the  Ecclesiastical  Commissioners  have 
all  rights,  powers,  remedies  at  law  and  in 
equity  which  belonged  or  would  have 
belonged  to  the  holders  of  the  deanery. 
If  they  are  barred  by  twenty  years' 
possession,  that  period  had  already 
elapsed  and  barred  their  right  when  the 
estates  of  the  deanery  vested  in  them  in 
1854,  althoagh  the  corporation  sole  to 
which  they  succeeded  had  not  been  barred, 
and  would  not  have  been  for  a  long  time. 
It  is  material  to  observe  that  the  case 
falls  within  section  34  of  the  Statute  of 
Limitations.  At  the  end  of  the  period 
not  merely  can  the  remedy  not  be  en- 
forced, but  the  right  of  property  is  alto- 
gether gone. 

[Thk  Lord  Chancellor. — What  is  to 
be  the  limit  in  the  case  of  the  suppressed 
cano  cries,  prebends,  Ac,  to  which  3  A  4t 
Vict.  c.  113.  a.  57  applies  ?] 

As  there  would  be  no  incumbencies  by 
which  to  reckon,  probably  the  period  of 
sixty  years  should  be  taken.  But  if  not, 
then,  as  the  Statute  of  Limitations  is  a 
disabling  statute,  it  only  applies  to  cases 
which  come  within  its  provisions,  and  if 
they  are  inapplicable  the  right  remains  as 
at  common  law. 

The  true  meaning  of  3  A  4  Vict.  o. 
113.  s.  57  is  that  the  Ecclesiastical  Com- 
missioners are  to  be  subject  to  the  same 
provisions  in  the  Statute  of  Limitation? 
as  those  to  whose  estate  they  succeed. 


But  if  not,  they  at  any  rate  succeed  to 
all  the  rights  of  the  dean,  which  must 
include  a  right  to  bring  ejectment,  and 
the  latter  right  once  vested  in  them  would 
not  be  lost  till  twenty  years  after  the 
transfer. 

Doubt  has  been  thrown  on  the  title  of 
the  commissioners,  because  in  the  Enclo- 
sure Act  of  1808,  under  which  the  allot- 
ment  was  made,  it  was  not  expressly 
made  subject  to  subsisting  righto  and 
uses,  Ac.  But  there  are  plenty  of  indi- 
cations that  it  was  intended  to  be  so  sub- 
ject, e.g.  in  section  17;  and  the  general 
law  would  be  sufficient  without  special 
provisions  in  the  Act.  In  the  analogous 
case  of  encroachments  it  is  so  laid  down 
in  The  Earl  of  Lisburne  v.  Davies  (3). 

The  Solicitor-General  (Sir  F.  Henchdl) 
and  Morgan  Lloyd,  for  the  respondent 
— This  case  is  distinguishable  from 
Gorptu  Christi  College  v.  Rogers  (2),  be- 
cause there  is  here  a  surrender  recited  in 
the  renewal,  which  at  law  must  be  taken 
to  be  prior  in  time,  and  there  would, 
therefore,  be  an  interval  in  which  the 
lessor  is  entitled  to  an  estate  in  possession. 

[Lord  Blackburn.— If  Corpus  Chridi 
College  v.  Sogers  (2)  is  well  decided 
it  appears  to  govern  the  present  case; 
for  there  is  no  surrender,  except  by  ac- 
cepting the  new  lease.] 

The  appellants  would  be  estopped  from 
denying  that  there  had  been  a  surrender. 

[Lord  Blackburn. — No  deed  is  recited. 
In  practice  is  there  ever  such  a  deed  ?] 

It  is  contended  generally  that  a 
lessor  cannot  by  his  own  act  extend  the 
time  at  which  his  right  is  barred,  and 
that  Corpus  Ckristi  College  v.  Rogers  (2)  is 
bad  law. 

It  is  contended,  further,  that  the  ques- 
tion as  to  renewals  does  not  arise  here, 
because  the  allotment  was  not  comprised 
in  the  leases.  It  is  not  mentioned  in  the 
leases  after  the  award,  and,  even  if  it  could 
pass  as  appurtenant,  the  land  in  respect 
of  which  it  was  allotted  was  divided  into 
two  in  1828  and  let  in  two  separate  leases. 
No  possession  by  either  lessee  is  shewn. 

3  A  4  Vict.  c.  113.  s.  57  is  perfectly 
general  in  its  terms.  It  contains  no 
reference  to  the  Statute  of  Limitations, 

(3)  36  Law  J.  Eep.  CP.  193 ;  Law  Rep.  1  CP. 
259. 
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and  was  only  intended  to  give  to  the 
Ecclesiastical  Commissioners  the  ordi- 
nary rights  of  property,  not  to  put  them 
in  an  exceptional  position  with  regard  to 
the  Statute  of  Limitations.  Probably  the 
Statute  of  Limitations  was  not  in  the 
minds  of  those  who  framed  the  section  ; 
but  it  is  to  be  observed  that  the  period  of 
limitation  for  corporations  sole  was  in- 
tended to  prevent  a  successor  from  suffer- 
ing by  the  laches  of  his  predecessor. 
It  may  well  have  been  thought  that  such 
a  provision  was  unnecessary  after  the 
transfer  to  the  Ecclesiastical  Com. 
missioners.  The  construction  contended 
for  by  the  appellants,  besides  being  in- 
applicable to  suppressed  canonries,  would 
give  the  right  to  the  lengthened  period 
not  only  where  the  statute  bad  begun  to 
run  at  the  time  of  the  transfer,  but  in  all 
cases. 

With  regard  to  the  title  of  the  lessors, 
the  land  was  allotted  to  the  leaseholders ; 
and  the  General  Enclosure  Act  then  in 
force  (41  Geo.  3.  c.  109}  contained  no  pro- 
vision like  that  in  8  &  9  Vict.  c.  118.  s. 
16;  while  even  that  directs  the  allot- 
ment to  be  made  to  the  lessor,  where  the 
rent  is  two-thirds  of  the  yearly  value  and 
the  term  does  not  exceed  fourteen  years. 
Otherwise  it  is  submitted  there  would 
still  be  an  allotment  to  the  tenant  in  fee 
in  respect  of  his  leasehold  interest,  and 
another  to  the  landlord  in  respect  of 
his  reversion.  So  it  would  be  under  the 
old  Act  in  all  cases  in  which  land  was 
in  lease.  Here  the  dean  may  have  had  an 
allotment,  but  if  not  it  must  have  been 
because  he  made  no  olaim  ;  in  which  case 
his  right  would  have  been  barred. 

[The  Lord  Chancellor. — Is  such  a 
thing  ever  done  as  to  make  two  allotments 
in  respect  of  the  same  land  ?  If  not,  in 
equity  the  tenant  would  hold  on  the 
terms  of  his  lease.] 

It  was  held  under  the  old  law  that 
land  allotted  in  respect  of  copyhold  was 
freehold,  but  that,  it  is  right  to  state,  was 
on  the  ground  that  copyhold  cannot  now 
be  created — Doe  d.  Lowes  v.  Davidson  (4). 

[Thb  Lord  Chancellor. — Here  the 
allotment  was  to  the  personal  representa- 
tives of  a  deceased  lessee.] 

(4)  2  M.  &.  S.  176. 


MICHAELMAS  187ft  to  MICHAELMAS  1880. 


That  is  to  A.,  B.  &  C,  in  whom  the 
lease  was  then  vested. 

[The  Lord  Chancellor. — They  must 
have  taken  in  their  representative  capacity. 
Under  section  7  of  the  General  Act  the 
commissioners  were  not  to  go  into  the 
title  at  all,*  assuming  that  the  law  would 
settle  that.] 

If  no  claim  is  made  the  right  to  an 
allotment  is  barred. 

[Thb  Lord  Chancellor. — If  no  allot- 
ment is  made.  But  if  an  allotment  is 
made  to  the  tenant  it  enures  to  the  benefit 
of  the  reversioner.] 

Mclntyre,  in  reply. — The  property  in 
respect  of  which  the  allotment  was  made, 
though  divided  iu  1820,  was  reunited  in 
1828.  When  the  division  took  place,  one 
part  was  let  to  the  assignee,  and  the 
other  to  the  trustees  of  the  lessee  of  1812. 
It  must  be  taken  as  against  the  lessor 
that  the  whole  which  was  subject  to  the 
lease  of  1812  was  included  in  the  two 
leases  of  1820. 

[He  was  stopped  from  arguing  the 
question  of  the  lessor's  title  under  the 
award.] 

Cur.  adv.  vult. 

Thb  Lord  Chancellor  (Lord  Sbl- 
borne). — The  question  in  this  case  relates 
to  a  small  parcel  of  land  in  Flintshire, 
which  oy  an  award  under  an  Enclosure 
Act,  completed  in  1827,  was  allotted  to 
the  representatives  of  a  then  deceased 
lessee  named  Morris,  who  held  under  the 
dean  of  St.  Asaph,  in  right  of  his  lease. 
The  right  to  the  leasehold  property  called 
the  "  George  and  Dragon,"  in  respect  of 
which  this  allotment  was  made,  had 
previously  (namely,  in  1820)  become 
vested,  by  assignment  from  the  repre- 
sentatives of  Morris,  in  one  Hugh  Jones ; 
and  I  entertain  no  doubt  that  the  title 
under  the  award  became  vested  by  virtue 
of  the  Enclosure  Acts  in  Hugh  Jones  for 
the  term  of  his  lease,  with  a  reversion  in 
fee  to  the  dean  of  St.  Asaph  in  his  cor- 
porate character. 

The  lease  had  been  renewed  by  the 
dean  to  Hugh  Jones  in  1820  for  twenty- 
one  years  from  the  2nd  of  November, 
1819.  In  1828  it  was  again  renewed  to 
an  assignee  of  Hugh  Jones  by  Dr.  Lux- 
moore,  then  dean,  for  another  like  term; 


Digitized  by 


Google 


774 


QUEEN*8  BENCH,  COMMON  PtEAS  AND  EXCHEQUER. 


rjf.8. 


Ecclesiastical  Commissioners  v.  Sows,  H.L. 

and  there  were  farther  successive  re- 
newals, by  the  same  dean,  in  1834,  1842, 
and  1848.  Each  of  these  renewals  was 
expressed  to  be  granted  in  consideration 
of  the  surrender  of  the  former  lease. 

By  the  Act  passed  in  1840  for  the 
better  regulation  of  cathedral  and  col- 
legiate churches  and  their  revenues  (3 
&  4  Vict.  c.  113),  all  the  separate  estates 
held  by  deans  in  right  of  their  deaneries 
were  (subject  to  the  interests  of  the 
then  existing  deans)  transferred  to  the 
Ecclesiastical  Commissioners.  Dean  Lux- 
moore  died  in  1854,  and  all  the  separate 
estates  of  the  deanery  of  St.  Asaph  then 
vested  absolutely  (subject  to  any  subsist- 
ing leases)  in  the  commissioners. 

The  parcel  of  land  in  question  does  not 
appear  to  have  been  in  the  possession  of 
the  dean  or  of  any  of  his  lessees,  or  of 
anyone  claiming  by  underlease  or  other- 
wise from  or  through  him  or  them,  at 
any  time  after  the  date  of  the  award  in 
1827.  The  respondent,  who  was  in 
possession  of  it  when  the  action  was 
brought  out  of  which  this  appeal  has 
arisen,  derived  his  title  from  one  Sarah 
Moulton,  by  whose  devisees  in  trust  it 
was  conveyed  to  a  person  through  whom 
he  claims  in  1854 ;  it  being  recited  in  that 
deed  of  conveyance  that  Sarah  Moulton 
purchased  this  land  from  the  representa- 
tives of  Morris  in  1821,  but  took  from 
them  no  conveyance;  and  that  she  re- 
mained in  the  undisturbed  possession  of 
it  up  to  the  time  of  her  death  in  January, 
1854.  The  representatives  of  Morris  had 
no  right,  in  1821  or  afterwards,  to  sell  or 
convey  it,  and  Sarah  Moulton's  possession 
must,  upon  the  evidence  before  your 
Lordships,  be  regarded  as  having  been 
from  the  first  without  any  title. 

The  commissioners  brought  no  action 
till  August,  1877.  They  had  in  Decem- 
ber, 1859,  bought  up  the  lease  of  the 
"George  and  Dragon,"  and  thus  became 
entitled  in  fee- simple  in  possession  to  all 
the  premises  included  in  the  lease  of 
1848.  The  action  was  tried  before  Mr. 
Justice  Mellor  in  March,  1878,  without  a 
jury ;  the  only  question  which  it  is  now 
material  to  consider  being,  whether  the 
title  of  the  commissioners  was,  or  was  not, 
barred  by  the  Statute  of  Limitations 
(3  A  4  Will.  4.  o.  27) .    The  learned  Judge 


found  that  the  defendant  had  possession, 
adverse  to  the  title  of  the  plaintiffs,  for 
upwards  of  twenty  years,  but  not  for 
sixty  years ;  and  being  of  opinion  that 
the  commissioners  had,  under  34  4  Vict, 
c.  113.  s.  57,  "the  same  right,  daring  the 
same  period,  of  obtaining  possession 
which  the  holder  of  the  deanery  of  St 
Asaph  would  have  had  in  respect  of  the 
same,"  he  found  his  verdict  and  gave 
judgment  for  the  plaintiffs.  That  judg- 
ment was  reversed  on  appeal,  and  the 
present  appeal  to  your  Lordships  is  from 
the  judgment  of  reversal. 

In  the  argument  at  your  Lordships' 
bar,  it  was  insisted  that  no  right  of  action 
had  accrued  to  the  Ecclesiastical  Com- 
missioners, or  to  any  person  through 
whom  they  claim,  for  more  than  twenty 
years  before  the  action  was  brought.  I 
will,  therefore,  first  consider  how  the 
case  would  stand  if  not  affected  by  the 
57th  section  of  3  &  4  Vict.  c.  113. 

By  section  2  of  the  Statute  of  Limita- 
tions (3  A  4  Will.  4.  c.  27),  the  right  of 
any  person  to  bring  an  action  to  recover 
bind  is  barred  by  the  lapse  of  twenty 
years  next  after  the  time  at  which  the 
right  to  bring  it  shall  have  first  accrued 
"  to  some  person  through  whom  he 
claims,"  or  if  such  right  shall  not  hare 
accrued  to  any  person  through  whom  he 
claims,  then  within  twenty  years  after  the 
time  when  such  right  shall  have  first  ac- 
crued to  the  person  bringing  the  action. 
Under  the  definitions  of  the  preceding 
section  the  word  "  person  "  extends  to  a 
body  politic,  corporate  or  collegiate,  and 
therefore  to  the  Ecclesiastical  Commis- 
sioners, unless  a  later  section  (the  29th, 
which  provides  specially  for  the  case  of 
spiritual  and  eleemosynary  corporations 
sole)  can  be  shewn  to  be  applicable.  The 
3rd  section  of  the  same  Act  provides  that 
the  right  to  bring  an  action  to  recover  an 
estate  or  interest  which  was  reversionary 
at  the  time  when  the  possession  sought  to 
be  displaced  began,  "  shall  be  deemed  to 
have  first  accrued  at  the  time  at  which  such 
estate  or  interest  became  an  estate  or  in- 
terest in  possession ; "  and  the  5th  section, 
providing  further  as  to  such  reversionary 
estates,  adds  the  words,  "  when  the  same 
shall  have  become  an  estate  or  interest  in 
possession,  by  the  determination  of  any 
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estate  or  estates,  in  respect  of  which  such 
land  shall  have  been  held,  or  the  profits 
thereof  shall  have  been  received." 

The  Ecclesiastical  Commissioners  have 
now  the  same  title  which  was  formerly 
vested  in  the  dean,  by  virtue  of  the 
transfer  made  to  them  by  3  <fc  4  Vict.  o. 
113,  and  I  did  not  understand  it  to  be 
disputed  at  the  bar  that  they  claim 
through  the  dean  within  the  meaning  of 
those  words  as  used  in  the  Statute  of 
Limitations.  If  no  right  of  action  had 
accrued  to  the  dean  before  1864,  when 
Dean  Luxmoore  died,  the  appellants  ought 
to  succeed,  for  the  lease  which  was  cur- 
rent in  1854  was  not.  surrendered  till 
1859,  and  the  action  was  brought  within 
twenty  years  from  that  time.  But  I  am 
of  opinion  that  a  right  of  action  did,  be- 
fore 1854,  accrue  to  the  dean,  and  that 
this  right  accrued  not  later  than  the 
earliest  grant  of  a  lease  by  way  of  renewal 
which  was  made  by  the  dean  after  the 
commencement  of  the  possession  of  Sarah 
Moulton.  The  evidence  before  the  House 
shews  that,  although  no  strict  proof  was 
given  of  the  time  when  that  possession 
first  began,  there  was  no  real  controversy 
upon  the  subject ;  and  looking  to  the  state 
of  that  evidence,  and  to  the  verdict  found 
by  the  learned  Judge  who  tried  the  case, 
I  think  your  Lordships  will  not  do 
wrong  if  you  assume,  for  this  purpose, 
that  the  recitals  in  the  deed  of  convey- 
ance from  Sarah  Moulton's  representa- 
tives, dated  the  30th  of  September,  1854, 
were  taken  between  the  parties  as  correct. 

If  so,  her  possession  commenced  during 
the  currency  of  the  lease  granted  by  the 
dean  to  Hugh  Jones  on  the  2nd  of  May, 
1820,  which  lease  continued  to  subsist 
until  the  18th  of  June,  1828,  wheu  it  was 
surrendered  contemporaneously  with  and 
in  consideration  of  the  grant  of  the  new 
lease  of  that  date.  On  that  surrender,  a 
right  of  action  to  recover  the  premises 
of  which  Sarah  Moulton  was  then  in  pos- 
session accrued  to  the  dean,  and  all  the 
new  leasehold  interests  then  and  on  each 
subsequent  renewal  created  were,  in  my 
opinion,  derived  from  and  out  of  the 
estate  in  possession,  which  then  became 
vested  in  the  dean.  That  surrender, 
although  not  effected  by  a  separate  in- 
strument, must,  in  my  opinion,  be  deemed 
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to  have  preceded  the  new  grant ;  and  I 
cannot  assent  to  the  argument  addressed 
to  your  Lordships  by  the  appellants' 
counsel,  that  the  effect  of  a  renewal  con- 
temporaneous with  a  surrender  is  to 
prevent  the  accruer  of  a  right  of  action 
to  the  lessor  by  the  surrender  of  the  former 
lease  against  a  disseisor  or  trespasser — 
an  argument  which  seems  to  me  incon- 
sistent with  the  provisions  as  to  rever- 
sionary estates  contained  in  the  3rd  and 
5th  sections  of  the  Statute  of  Limitations, 
and  which,  if  well  founded,  would  prevent 
that  statute  from  ever  running  in  favour 
of  any  length  of  possession  whatever 
against  a  title  to  church  leaseholds  re- 
newed from  time  to  time  in  the  manner 
which  was  formerly  customary,  and  of 
whioh  an  example  is  found  in  this  case. 

The  result,  it  is  to  be  observed,  would 
be  practically  the  same,  if  Sarah  Moulton's 
possession  had  commenced  during  the 
currency  of  any  of  the  other  leases  prior 
to  the  last  surrender  and  renewal  on  the 
11th  of  April,  1848. 

The  case  of  Corpus  Ohristi  College 
v.  Rogers  (2),  recently  decided  by  the 
Court  of  Appeal  (then  composed  of  Lord 
Coleridge  and  Lords  Justices  Bramwell 
and  Brett),  was  relied  upon  at  the  bar 
as  an  authority  for  the  proposition  that 
in  a  case  of  this  kind,  when  there  is 
either  a  surrender  by  operation  of  law  on 
the  acceptance  of  a  new  lease,  or  a  sur- 
render and  the  grant  of  a  new  lease  by 
one  and  the  same  deed,  a  right  of  action 
does  not  accrue  for  want  of  an  M  appre- 
ciable moment  of  time  between  the  grant 
and  the  surrender."  I  am  not  sure  that 
I  entirely  understand  the  view  which  was 
taken  on  the  occasion  by  Lord  Justice 
Bramwell ;  ■  but  the  judgment  of  Lord 
Coleridge  appears  to  me  to  have  proceeded 
upon  the  particular  facts  of  that  case, 
which  were  altogether  different  from  the 
present.  The  Statute  of  Limitations  was 
then  set  up  against  the  college,  the  supe- 
rior landlord,  not  by  a  trespasser  or  dis- 
seisor, but  by  an  under-tenant  of  the 
lessee,  to  whom  the  land  in  question  had 
been  let  by  the  lessee  of  1818  under  a 
written  agreement  for  a  yearly  tenancy 
at  7s.  6d.  a  year.  This  under-tenant  re- 
gularly paid  his  rent  to  the  lessee  till  1853, 
and  the  lease,  which  was  current  when 
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the  rent  was  last  paid,  was  renewed  bj 
the  college  to  the  lessee  in  1857,  four 
years  afterwards.  By  the  statute  4  Geo.  2. 
o.  28.  s.  6,  it  is  provided  that  on  a  sur- 
render by  a  leasee,  and  grant  of  a  new 
lease,  the  under-lessees  shall  hold  and 
enjoy  as  if  the  original  leases  out  of  which 
the  respective  under-leases  are  derived 
had  been  still  kept  on  foot  and  continued. 
When  this  renewal  in  1857  took  place 
nothing  had  been  done,  notwithstanding 
the  four  years'  arrear  of  rent,  to  put  an 
end  to  the  tenancy  of  the  under-lessee  by 
notice  to  quit  or  otherwise ;  and  the  col- 
lege, whose  tenant  he  was  not,  and  to 
whom  his  possession  was  not  adverse,  had 
(as  I  conceive)  no  right  of  action  against 
him.  The  lease  which  was  surrendered 
on  the  renewal  of  1857  would  have  con- 
tinued (if  there  had  been  no  renewal) 
till  1870;  the  renewed  lease  itself  con- 
tinued till  1877,  and  the  college  brought 
its  action  in  1878.  The  section  of  the 
Statute  of  Limitations  which  the  under- 
tenant relied  upon  was  not,  as  in  this 
case,  the  2nd  read  in  connection  with  the 
3rd  and  5th,  but  was  the  8th,  namely,  that 
applicable  to  tenancies  from  year  to  year, 
when  the  rent  has  for  twenty  years  re- 
mained unpaid.  The  case,  therefore,  of 
Corpus  Christi  College  v.  Rogers  (2)  is,  in 
my  opinion,  no  authority  for  the  proposi- 
tion which  it  was  cited  to  establish. 

It  remains  to  consider  the  effect  of  the 
57th  section  of  the  Act  3  &  4  Vict.  c.  113. 
On  this  point  I  was  disposed,  during  the 
argument,  to  concur  in  the  view  of  the 
Court  of  Appeal,  but  further  considera- 
tion has  now  brought  me  to  an  opposite 
conclusion. 

By  the  29th  section  of  the  Statute  of 
Limitations,  the  time  allowed,  to  an  eccle- 
siastical corporation  sole  to  recover  land 
is  "the  period"  (commencing  from  the 
time  when  the  right  to  bring  an  action 
first  accrued)  "  during  which  two  per- 
sons in  succession  shall  have  held  the 
office  or  benefice  in  respect  whereof  such 
land  or  rent  shall  be  olaimed,  and  six 
years  after  a  third  person  shall  have  been 
appointed  thereto,  if  the  times  of  such  two 
incumbencies  and  auch  term  of  six  years, 
taken  together,  shall  amount  to  the  full 
period  of  sixty  years ;  and  if  sach  times, 
taken  together,  shall  not  amount  to  the 


fall  period  of  sixty  years,  then  daring 
such  further  number  of  years,  in  addition 
to  such  six  years,  as  will,  with  the  time 
of  the  holding  of  sach  two  persons,  and 
sach  six  years,  make  up  the  full  period  of 
sixty  years." 

By  the  57th  section  of  the  3  A  4  Vict 
c.  113,  it  is  provided  that  the  Ecclesias- 
tical Commissioners  "  shall,  for  the  par- 
pose  of  enforcing  payment  of  all  profits  and 
emoluments  to  be  paid  to  them,  and  of 
obtaining  possession  of  all  lands,  tithes 
or  other  hereditaments  vested  in  or  ac- 
cruing to  them"  (under  the  Act),  "and 
of  recovering  the  rents  and  profits  thereof, 
have  and  enjoy  all  rights,  powers,  and 
remedies,  at  law  and  in  equity,  which 
belonged  or  belong,  or  would  belong  or 
have  belonged,  to  the  holder  of  the 
deanery,  canonry,  prebend,  dignity  or 
office,  or  the  rector  of  the  reotory,  in  re- 
spect of  which  such  profits  and  emolu- 
ments, lands,  tithes,  and  other  heredita- 
ments and  endowments  respectively,  are 
by  or  under  the  provisions  of  this  Act 
to  be  paid  to  and  be  vested  in  the  com- 
missioners." The  question  is,  whether 
the  effect  of  that  section  is  to  make  the 
29th  and  not  the  2nd  section  of  the  Sta- 
tute of  Limitations  applicable,  under  the 
circumstances  of  this  case,  in  favour  of 
the  commissioners. 

The  Court  of  Appeal  thought  that  "a  de- 
cision on  this  point,  in  favour  of  the  plain- 
tiffs, would  lead  to  thia  result,  that  the  com- 
missioners could  always  bring  an  action 
to  recover  land  vested  in  them  under  the 
3  &  4  Vict.  c.  113.  s.  50,  even  that  of 
which  they  at  one  time  had  possession,  at 
any  time  within  sixty  years  from  the  time 
when  the  right  to  do  so  first  accrued." 
1  do  not  think  that  a  decision  in  favour 
of  the  plaintiffs  would  lead  to  any  such 
result;  such  a  consequence  is  certainly 
not,  in  my  opinion,  deducible  from  the 
language  of  the  57th  section  of  the  3  A  4 
Vict.  c.  113 ;  and  it  cannot  reasonably  be 
supposed  to  have  been  within  the  con- 
templation of  the  Legislature. 

The  principle  of  the  29th  section  of  the 
Statute  of  Limitations  was  to  prevent  the 
negligence  of  one  or  two  particular  in- 
cumbents, each  of  whom  would  be  in 
substance  a  mere  tenant  for  life,  from 
becoming  a  bar  to  the  rights  of  their 
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successors.  That  principle  could  have 
no  permanent  application  after  the  trans- 
fer of  the  title  to  a  corporation  aggregate, 
in  which  there  is  no  such  succession,  and 
to  which  the  Legislature  has  thought  fit 
in  all  other  cases  to  apply  the  shorter 
term  of  limitation.  To  measure  the 
period  of  limitation  for  all  time  by  refe- 
rence to  the  succession  of  incumbents  in 
an  office,  the  incumbent  of  which  had 
ceased  to  have  any  title  to  or  interest  in 
the  property  in  question,  would  be  (to 
say  the  least)  arbitrary  and  capricious; 
and  the  literal  application  of  any  such 
rule  of  succession  to  some  of  the  cases 
comprehended  within  the  general  terms 
of  the  57th  section  of  the  3  &  4  Vict.  o. 
113— -e.g.,  to  the  canonries  suspended  and 
the  sinecure  rectories  suppressed  under 
the  4th,  8th,  9th,  10th,  11th,  14th,  19th, 
48th,  49th,  and  54th  sections  of  that 
Act — would  be  impossible ;  though  I  am 
not  satisfied  that  such  cases  might  not,  if 
time  had  begun  to  run  against  the  last 
canon  or  rector;  be  treated  as  falling 
within  the  sixty  years  limit,  applicable 
when  the  times  of  two  incumbencies,  and 
six  years  added,  do  not  amount  to  the  full 
period  of  sixty  years.  The  expressed  ob- 
ject of  the  section  was  to  effectuate  the 
transfer  by  establishing  a  legal  continuity 
between  the  rights,  powers  and  remedies 
of  tbe  commissioners  and  those  of  the 
former  corporation  sole,  not  to  regulate 
tbo  manner  in  which  the  commissioners 
should  enjoy  them,  after  they  had  ob- 
tained the  full  benefit  of  the  transfer. 

If,  therefore,  the  question  had  been  as 
to  the  time  allowed  to  the  Ecclesiastical 
Commissioners  to  recover  lands,  formerly 
the  separate  estate  of  a  dean,  of  which 
they  had  once  obtained  possession  subse- 
quently to  the  vesting  of  their  title  under 
8  A  4  Vict.  c.  113,  and  had  been  after- 
wards dispossessed,  I  should  have  been  of 
opinion  that  the  case  was  governed  by  the 
2nd  section  of  the  Statute  of  Limitations, 
and  that  the  action  must  be  brought 
within  twenty  years.  The  right  of  action 
would,  in  that  case,  have  first  accrued 
xtot  to  their  predecessor  in  title,  but  to 
the  commissioners  themselves.  It  would 
xtot  have  been  a  right  of  action  transferred 
to  them  by  the  statute. 

But  the  present  case  is  different.  The 
Voi,  49.-Q.B.,  0.P,  &  Exck. 
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right  of  action  now  in  question  first  ac- 
crued not  to  the  commissioners,  but  to 
the  ecclesiastical  corporation  sole  through 
whom  they  claim ;  and  if  my  view  of  the 
facts  is  correct,  it  had  accrued  more  than 
twenty  years  before  the  title,  transferred 
to  the  commissioners  by  3  <fc  4  Vict.  c. 
113,  became  vested  in  possession.  The 
action  was  brought  to  obtain  that  posses- 
sion, "for  the  purpose  of  obtaining" 
which  the  57th  section  of  that  statute 
said  they  should  "have  and  enjoy  all 
rights,  powers  and  remedies,  at  law  and 
in  equity,  which  belonged,  or  would  be- 
long, or  have  belonged,  to  the  holder  of 
the  deanery."  The  right  of  action  which 
then  belonged  to  the  dean,  and  the  remedy 
founded  upon  it,  which  the  dean  would 
have  had,  were,  for  this  purpose,  expressly 
transferred  by  the  statute  to  the  com- 
missioners, who  were  to  have  and  enjoy 
them  as  they  would  have  been  had  and 
enjoyed  by  the  dean.  How  can  this  be 
possible,  if  a  right  and  a  remedy  which 
were  not  barred,  and  would  not  have  been 
barred,  as  against  the  dean,  are  held  to 
have  become  barred,  under  the  Statute  of 
Limitations,  by  the  mere  fact  of  the  trans- 
fer ?  The  decision  of  the  Court  of  Appeal 
seems  to  me  to  contradict  and  nullify  the 
express  words  and  the  manifest  intent 
of  the  57th  section.  The  section  says, 
"  All  rights  and  remedies ; "  the  decision 
says  (not  in  words,  but  in  effect),  "  All 
rights  and  remedies  except  those  which 
would  have  been  barred  by  any  Statute 
of  Limitations  if,  at  the  time  when  any 
right  of  action  first  accrued,  the  land  had 
been  vested  in  the  commissioners  and  not 
in  the  dean." 

On  the  other  hand,  complete  effect  is 
given  to  the  words  and  also  (as  it  seems 
to  me)  to  the  intent  of  the  section,  by 
holding  with  Mr.  Justice  Mellor  that  the 

X1 1  and  remedy  which  the  dean  would 
rwise  have  had  were,  by  that  section, 
preserved  and  kept  alive  for  the  purpose 
of  enabling  the  commissioners  to  obtain 
possession  of  the  land  transferred  to  them, 
and  that,  until  such  possession  was  ob- 
tained, such  right  and  remedy  could  not 
be  barred  against  the  commissioners  by 
any  lapse  of  time  which  would  not  have 
barred  them  against  the  dean.  Until  that 
time  the  transferred  right  of  action  would 
6G 
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have  continued  to  belong  to  the  dean  if 
there  had  been  no  transfer,  and  the  57th 
section  says,  "  All  rights,"  Ac.,  "  whioh 
belonged,  or  would  belong,  or  hare  be- 
longed "  to  the  dean. 

This  conclusion  is  also  in  accordance 
with  the  reason  and  principle  of  the 
29th  section  of  the  Statute  of  Limita- 
tions, which  is  as  much  applicable  to  the 
succession  of  the  commissioners  to  a  dean, 
during  whose  life-incumbency  the  statute 
had  begun  to  run,  as  it  would  hare  been 
to  the  succession  of  dean  to  dean.  No 
special  provision  being  made  for  the  case 
of  the  succession  of  the  commissioners  at 
the  end  of  the  first  rather  than  of  the 
second  incumbency  after  the  right  of 
action  accrued,  the  rule  must,  in  both 
these  cases,  be  the  same ;  and  that  rule 
can  be  applied,  without  practical  difficulty, 
when  the  succession  of  the  corporation 
sole  continues,  though  it  has  ceased  to  be 
entitled  to  the  property  in  question.  The 
Legislature  might,  of  course,  have  pro- 
vided that,  in  such  a  case,  the  time  allowed 
to  the  commissioners  to  bring  an  action 
should  not  exceed  twenty  years  from  the 
date  at  which  their  own  title  became 
vested  in  possession.  But  it  has  not  dono 
so;  and,  if  it  had  done  so,  the  right 
would  not  have  been  barred  in  this  case. 
It  is  only  when  "such  right  shall  not 
have  accrued  to  any  person  through  whom 
he  olaims  "  that  the  second  section  of  the 
Statute  of  Limitations  authorises  tbe 
computation  to  be  made  from  the  time  at 
which  the  right  shall  have  first  accrued 
to  the  person  bringing  the  action. 

I  am,  for  these  reasons,  of  opinion  that 
the  judgment  under  appeal  is  erroneous, 
and  ought  to  be  reversed. 

With  regard  to  costs,  it  will  follow,  as 
a  matter  of  course,  that  the  judgment  of 
Mr.  Justice  Mellor  will  be  restored,  and 
that  the  respondent  will  be  ordered  to 
pay  the  cost  of  the  appeal  to  the  Court  of 
Appeal.  But,  looking  to  the  nature  of 
the  case,  and  to  the  larger  question  which 
the  commissioners  were  more  anxious  to 
have  settled  in  their  favour,  and  on  which 
your  Lordships  have  been  unable  to  adopt 
their  view,  and  also  looking  to  the  posi- 
tion and  character  of  the  commissioners 
as  a  public  body,  I  think  your  Lordships 
will  do  right  if,  in  the  exercise  of  your 


discretion,  you  give  no  costs  of  the  appeal 
to  this  House. 

Lord  Blackburn. — I  also  think  that 
before  the  passing  of  the  3  A  4  Vict.  c. 
113,  the  dean  of  St.  Asaph  had  a  right  of 
action  to  recover  this  land,  which  first 
accrued  on  the  determination  of  the  lease 
current  at  the  time  when  the  allotment 
was  made.  I  so  completely  agree  with 
the  view  of  the  facts  and  the  reasons  of 
the  Lord  Chancellor  on  this  part  of  the 
case,  and  in  his  observations  on  the  case 
of  Oorpue  OkrisH  College  v.  Sogers  (2), 
that  I  shall  say  no  more  about  them.  It 
may  be  doubtful  whether  the  allotment 
was  made  during  the  currency  of  the 
lease  of  1812,  whioh  was  surrendered  and 
renewed  in  1820 ;  or  during  the  currency 
of  the  lease  of  1820,  whioh  was  sur- 
rendered and  renewed  in  1828 ;  but  it  is 
not  material  which  was  the  date,  for  this 
action  was  commenced  in  1877,  and  the 
earliest  of  those  dates  is  less  than  sixty 
years,  and  the  latest  is  more  than  twenty 
years  before  1877. 

But  the  question  which  on  this  view  of 
tbe  facts  has  to  be  decided  is  one  of  great 
difficulty.  It  depends  upon  the  con- 
struction of  the  57th  section  of  the  Act 
3  &  4  Vict.  c.  113.  The  language  used 
is  such  as  irresistibly  to  lead  me  to  the 
conclusion  that  the  draftsman  who  framed 
the  section  did  not,  at  the  moment,  recol- 
lect that  a  longer  period  was  needed  to  be 
a  bar  to  the  right  of  action  of  an  eccle- 
siastical corporation  sole  than  would  be  a 
bar  to  the  right  of  action  of  a  corporation 
aggregate,  such  as  of  the  Ecclesiastical 
Commissioners,  or  he  would  have  used 
words  plainly  applicable  to  the  case.  He 
seems  to  have  had  in  his  mind  the  very 
artificial  doctrine  illustrated  by  Webb  v. 
Ruuell  (5),  and  to  have  used  language 
adapted  to  meet  the  difficulties  which 
might  arise  on  that  account. 

But  though  I  agree  with  Lord  Justice 
Cotton  that  probably  the  attention  of 
Parliament  was  never  directed  to  the 
point,  and  that  there  was  in  one  sense  no 
intention  either  way,  yet  we  must  de- 
termine what  is  the  intention  indicated, 
following  the  usual  rules  of  construction, 

(6)  3  Term  Sep.  393. 
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by  the  words  used.  The  mere  statement 
of  the  question  to  be  decided  shews  it  to 
be  one  of  difficulty.  When  I  add  that 
Mr.  Justice  Mellor  thought  that  the 
effect  of  section  57  was  that  the  Eccle- 
siastical Commissioners  have  the  .same 
right,  during  the  same  period,  of  obtain- 
ing possession  which  the  holder  of  the 
deanery  would  have  had  in  respect  of  the 
same,  and  that  the  Court  of  Appeal 
thought  that  the  question  was  whether 
there  was  enough  to  prevent  an  action 
by  the  Ecclesiastical  Commissioners  being 
barred  by  the  limitation  contained  in  sec- 
tion 2  of  the  3  A  4  Will.  4.  c.  27,  and 
that  there  was  not  enough ;  and  that  at 
the  close  of  the  argument  I  believe  all 
the  noble  and  learned  Lords  who  heard 
the  arguments  were  disposed  to  concur 
in  that  view,  though  on  further  considera- 
tion the  Lord  Chancellor  has  changed  his 
opinion,  I  think  I  may  say  it  is  one  of 
great  difficulty. 

At  the  close  of  the  argument  I  was 
something  more  than  disposed  to  affirm 
the  judgment.  I  was  influenced,  in  part, 
by  thinking  that  the  construction  of  the 
57th  section,  for  which  the  appellants 
contend,  would  necessarily  produce  effects 
which  it  was  impossible  the  Legislature 
could  have  intended.  The  reasoning  of 
the  Lord  Chancellor  has  shaken  that  view 
very  much,  and  the  consequence  is,  that 
what  was  then  a  decided  opinion  that  the 
judgment  below  was  right,  is  now  an 
opinion  that  on  a  very  difficult  question 
the  balance  of  argument  is  in  favour  of 
the  view  taken  by  the  Court  of  Appeal. 

I  do  not  think  anything  turns  on  the 
precise  words  of  the  Statute  of  Limita- 
tions. I  think  that  had  the  49th  section 
of  the  3  &  4  Vict.  c.  113,  by  which  all 
the  estates  and  interest  of  the  dean  were, 
without  any  conveyance  or  assurance  in 
the  law  other  than  the  provisions  of  this 
Act,  to  "  accrue  to  and  be  vested  abso- 
lutely in  the  Ecclesiastical  Commis- 
sioners," stood  alone,  it  would  have  been 
clear  that  the  Ecclesiastical  Commis- 
sioners, having  the  estate  vested  in  them, 
had  the  right  of  action  to  recover  it ;  and 
also  that  they  were  persons  claiming  by, 
through  or  under  the  ecclesiastical  cor- 
poration sole  whose  interest  was  vested  in 
them,  and  that  consequently  their  right 


of  action  must  in  this  case  be  deemed  to 
have  accrued  more  than  twenty  years 
before  the  commencement  of  this  action. 
And  as  the  Ecclesiastical  Commissioners 
are  persons  within  the  definition  of-  the 
Statute  of  Limitations,  the  2nd  section  of 
that  Act  would  be  a  bar  to  that  action. 
But  section  29  is  in  effect  an  exception 
from  section  2,  and  gives  an  ecclesiastical 
corporation  sole  a  larger  period — that 
during  which  two  persons  in  succession 
shall  have  held  the  benefice  and  six  years, 
or  sixty  years,  whichever  is  the  longer 
period. 

I  think  it  could  not  be  successfully 
maintained  that  the  Ecclesiastical  Com- 
missioners, who  are  not  an  ecclesiastical 
corporation  sole,  could,  merely  because  they 
claim  through  au  ecclesiastical  corpora- 
tion sole,  bring  themselves  within  either 
the  letter  or  the  spirit  of  that  section. 
And  if,  therefore,  section  49  of  3  &  4 
Vict.  c.  113  had  stood  alone,  the  con- 
sequence would  have  been  that  the  re- 
spondent who  had,  just  before  the  passing 
of  the  3  &  4  Viot.  o.  113,  an  estate  by 
wrong,  which  required  some  years  after 
the  death  of  the  successor  of  Dean  Lux- 
moo  re  (the  dean  in  whose  time  the  cause 
of  action  accrued)  to  become  indefeasible, 
would  on  his  death  have,  by.,  an  unin- 
tended effect  of  the  statute,  become  en- 
titled to  an  indefeasible  estate.  ,. 

And,  if  this  had  been  thought  of,  it 
would  have  been  very  just  to  enact  that 
when  a  right  of  action  to  recover  lands 
had  first  accrued  during  the  time  when 
the  ecclesiastical  corporation  sole  was 
entitled  to  the  lands,  the  Ecclesiastical 
Commissioners  should  have  had  some 
specific — I  do  not  say  what — period  after 
the  lands  vested  in  them,  during  which 
to  bring  their  action.  But  this  is  not 
said  in  terms  in  section  57.  No  such 
words  aa  "  when  the  right  of  aotion  has 
first  accrued  in  the  time  of  the  eccle- 
siastical corporation  sole  "  are  to  be  found 
in  the  57th  section ;  and  the  reasoning  of 
the  Court  of  Appeal  was,  in  part,  founded, 
on  this,  that  if  the  general  words  in  sec- 
tion 57,  all  rights,  &c.,  "  which  belonged 
or  belong,  or  would  belong  or  have  be- 
longed "  to  the  ecclesiastical  corporation 
sole,  meant  the  same  rights  for  the  same 
period,  it  would  necessarily  follow  that 
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the  Ecclesiastical  Commissioners  would 
have  this  extended  period  of  sixty  years, 
even  though  the  right  of  action  had  ac- 
crued after  the  lands  had  vested  in  the 
Ecclesiastical  Commissioners.  And  this, 
as  I  understood  the  argument  of  counsel, 
was  what  the  Ecclesiastical  Commission, 
era  contended,  and  what  they  brought 
the  appeal  to  establish. 

The  value  of  this  small  allotment  was 
not  such  as  to  have  been  worth  appealing 
about;  and  now  that  forty  years  have 
elapsed  since  the  3  A  4  Vict.  c.  113,  the 
value  of  the  property,  which  would  be 
affected  by  a  decision  in  their  favour  on 
the  more  limited  ground  now  put  for- 
ward, cannot  be  very  large.  But  a  de- 
cision that  they  should  have  for  all  time, 
in  respect  of  all  lands  which  had  been 
the  property  of  an  ecclesiastical  corpora- 
tion sole,  the  same  period  within  which 
to  bring  their  actions  as  that  within 
which  the  ecclesiastical  corporation  sole, 
if  it  had  continued  proprietor  of  the  lands, 
might  have  brought  this  action,  would 
have  been  of  great  value.  I  then  thought 
if  their  argument  was  well  founded, 
that  if  the  words  relied  on  were  sufficient 
to  enable  them  to  recover  this  allotment 
(the  right  of  action  as  to  which  accrued 
in  Dean  Luxmoore's  time),  it  must  follow 
that  they  could  recover  lands  formerly  be- 
longing to  the  deanery  at  any  time  within 
two  incumbencies  and  six  years,  or  sixty 
years,  after  the  right  of  action  accrued, 
whenever  that  right  of  action  accrued. 
And  being  convinced  that  such  a  result 
could  never  have  been  contemplated  by 
the  Legislature,  and  that  there  was  no 
machinery  for  working  out  such  a  result 
in  several  cases,  I  thought  this  a  reductio 
ad  dbsurdutn.  And  thinking  this,  I  was 
much  confirmed  in  thinking  that  the 
Court  of  Appeal  put  a  right  construction 
on  the  statute. 

The  Lord  Chancellor  has  pointed  out 
what  had  escaped  my  notice,  that  the 
words  "  for  the  purpose  of  obtaining  pos- 
session of  such  lands  "  override  the  whole 
of  section  57,  and  that  the  effect  of  those 
words  may  be  to  prevent  the  result  from 
following  which,  as  I  understand,  he 
thinks  (as  well  as  1)  would  be  a  redvctio 
ad  abeurdum.  I  think  there  is  great  force 
in  this  observation,  and  consequently  I 


am  by  no  means  so  confident  on  the  con- 
struction of  the  statute  as  I  was.  Bnt  I 
still  think  that  the  Lords  Justices  of 
Appeal  were  right  in  thinking  that  the 
combined  effect  of  section  50  of  3  ft  4 
Vict.  c.  113  and  the  2nd  section  of  the 
3  &  4  Will.  4.  c.  27  would  be  to  bar  the 
appellants,  and  that  the  question  is, 
whether  there  is  enongh  in  the  57th 
section  to  prevent  the  action  being  barred. 
I  have  already  said  that  I  think  that  the 
point  cannot  have  been  thought  of  when 
the  clause  was  framed,  and  that  conse- 
quently the  question  is,  whether  the  lan- 
guage used  is  such  as  to  express  that  the 
action  should  not  be  barred,  as  it  other- 
wise would  have  been. 

The  words  are  that  the  appellants,  for 
the  purpose  of  obtaining  possession  of  all 
the  lands  formerly  vested  in  the  dean  and 
transferred  to  them  by  the  Act,  u  shall 
have  and  enjoy  all  rights,  powers  and 
remedies,  at  law  and  in  equity,  which 
belonged  or  belong,  or  would  belong 
or  have  belonged  to  the  holder  of  the 
deanery."  I  cannot  bring  myself  to  the 
conclusion  that  these  are  equivalent 
in  effect  to  the  words  that  they  should 
have  the  same  rights  and  the  same  period 
within  which  to  exercise  these  rights;  and, 
as  it  seems  to  me,  words  to  that  effect 
were  required  to  prevent  the  Ecclesias- 
tical Commissioners  being  barred  by 
section  2  of  3  A  4  Will.  4.  c.  27.  I  can- 
not,  therefore,  agree  that  the  decision  of 
the  Court  of  Appeal  is  either  counter  to 
the  manifest  intent  or  the  express  words 
of  the  statute,  and,  though  with  more 
doubt  than  1  had  entertained  at  the  close 
of  the  argument,  I  still  think  that  the 
judgment  should  be  affirmed. 

I  agree  with  the  Lord  Chancellor  that, 
if  reversed,  it  is  a  case  in  which  there 
should  be  no  costs  of  the  appeal  in  this 
House. 

Lord  Watson. — I  agree  with  your 
Lordships  in  holding  that  a  right  of 
action  for  recovery  of  the  parcel  of  land 
in  dispute  accrued  to  Dr.  Luxmoore,  the 
late  dean  of  St. 'Asaph,  less  than  sixty, 
but  more  than  twenty,  years  before  the 
institution  of  the  present  suit  in  1877. 

The  second  question  in  this  case— the 
question  whether  the  limitation  pleadable 
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by  the  respondent  in  bar  of  the  appellants' 
right  of  action  is  that  established  by 
section  2,  or  that  established  by  section 
29,  of  the  Statute  of  Limitations — has  all 
along  appeared  to  me  to  be  attended 
with  great  difficulty.  It  depends  for  its 
solution  upon  the  construction  of  section 
57  of  the  Act  3  &  4  Vict.  c.  113,  which 
is  the  basis  of  the  appellants'  contention, 
that  the  action  at  their  instance  is  not 
barred  by  the  lapse  of  twenty  years  after 
the  accrual  of  the  right  of  recovery. 

In  the  argument  addressed  to  us  from 
the  bar  upon  the  import  and  effect  of 
section  57,  the  only  alternatives  sug- 
gested were  these,  that  in  suits  relative 
to  ecclesiastical  property  vested  in  them 
by  the  Act  3  A  4  Vict.  o.  113,  the  com- 
missioners were  to  have  the  benefit  of 
section  29  of  the  Statute  of  Limitations 
either  in  perpetuity  or  not  at  all. 

It  appears  to  me  that  the  favourable 
limitation  established  by  section  29  was 
an  inherent  quality  of  the  right  of  re- 
covery which  belonged  to  the  holding  of 
the  deanery ;  and  I  should  be  of  opinion 
that  the  language  of  section  57  of  the  Act 
of  3  &  4  Vict,  was  sufficient  to  transfer 
the  right,  with  that  quality  in  perpetuity, 
to  the  commissioners,  were  it  not  that 
there  are  various  considerations  arising 
from  the  character  of  the  limitation,  and 
from  the  context  of  the  statute,  which 
render  it  very  improbable  that  such 
can  have  been  the  intention  of  the  Legis- 
lature. But  I  had  difficulty  in  giving 
their  due  weight  to  these  considerations, 
because  I  was  satisfied  that  it  was  the 
intention  of  the  Legislature  to  transfer 
to  the  commissioners  the  whole  ecclesi- 
astical property  which  the  late  dean  either 
had  in  possession  or  was  entitled  to  re- 
cover. I  could  not  conceive  that  it  was 
the  intention  of  the  Legislature,  because 
it  was  making  a  transfer  to  statutory 
commissioners,  to  make  a  gift  of  any  por- 
tion of  that  property  to  trespassers,  who 
would  not  have  been  in  a  position  to 
plead  the  Statute  of  limitations  against 
the  dean  or  his  successor.  And  I  hesitate 
to  adopt  the  view  that  an  oversight  has 
been  committed  by  its  framers  which 
would  have  the  effect  of  frustrating  in 
some,  if  not  in  many  cases,  one  of  the 
leading  purposes  of  the  Act. 


I  have  now  had  an  opportunity  of 
perusing  and  considering  the  opinion  of 
the  noble  and  learned  Lord  on  the  wool- 
sack, and  I  agree  with  it  in  every  point. 
It  affords  a  satisfactory  solution  of  the 
difficulties  which  I  experienced  in  con- 
sidering this  case ;  and  I  shall  not  detract 
from  the  force  of  the  noble  Lord's  rea- 
soning by  adding  any  argument  of  mine. 

Judgment  appealed  from  reversed. 
Judgment  of  Mr.  Justice  MeUor  re- 
stored ;  respondents  to  pay  the  costs 
of  the  appeal  to  the  Court  of  Appeal. 
No  costs  of  the  Appeal  to  this  House. 

Solicitors— Jennings,  White  &  Bnckston,  for  ap- 
pellants ;  Field,  Roscoe  &  Co.,  agents  for  James 
Rowe,  Liverpool,  for  respondent. 


30.  I 
14.  > 
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THE  ALLIANCE  BANK  OF  SIMLA 
V.  CARET. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880. 
May 
Aug 

Lex  fori — Statute  of  Limitations— -Spe- 
cialty Debt  contracted  in  India. 

Specialty  debts  have  in  India  no  higher 
value  than  simple  contract  debts,  and  the 
same  period  of  limitation,  namely,  three 
years,  applies.  But  the  right  to  sue  on  a  spe- 
cialty debt  in  England  cannot  be  barred  by 
a  less  period  than  twenty  years,  although 
the  debt  was  contracted  in  India,  and  the 
right  to  recover  was  barred  in  India  by  the 
shorter  period  of  limitation. 

Further  consideration. 

The  action  was  brought  upon  a  bond  to 
secure  the  repayment  of  14,000  rupees 
and  interest,  executed  in  India  by  one 
Seagrini  as  principal,  and  by  the  defen- 
dant and  others  as  sureties.  The  defen- 
dant pleaded,  inter  alia,  that  there  was  no 
distinction  between  specialty  debts  and 
simple  contract  debts  in  India,  and  that 
the  debt  must  therefore  be  treated  as  a 
simple  contract  debt,  and  was  barred  by 
the  Statute  of  Limitations,  which  in  India 
limited  the  time  for  recovery  to  three 
years.  The  cause  was  tried  in  London 
before  Lopes,  J.,  on  the  13th  of  March, 
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and  adjourned  for  farther  consideration. 
It  was  argued  on  the  14th  of  May,  and  the 
Judge  subsequently  delivered  a  written 
judgment. 

Cave  and  Shortt,  for  the  plaintiffs. 
Finiay  and  Mead,  for  the  defendant. 

Lopes,  J.  (on  August  7),  having  re- 
ferred to  the  facts,  as  above  stated,  pro- 
ceeded as  follows :  It  was  contended  for 
the  defendant  that  the  plaintiffs'  remedy 
was  barred  by  the  Statnte  of  Limitations, 
default  having  been  made  in  payment  of 
instalments  under  the  bond  more  than  six 
years  before  the  commencement  of  this 
action. 

Specialty  debts  in  India,  where  this 
bond  was  executed,  have  no  higher  value 
nor  greater  efficacy  than  simple  contract 
debtB,  and  the  same  period  of  limitation 
applies  to  them  as  to  simple  contracts. 
If  this  action  had  been  brought  upon  this 
bond  in  India,  the  plea  of  the  Statute  of 
Limitations  as  pleaded  would  have  been  a 
good  answer.  The  action  is  brought  in 
this  country.  We  treat  a  document  to 
which  the  parties  had  appended  their 
seals  as  one  of  a  more  solemn  character 
than  one  to  which  a  seal  has  not  been 
attached,  and  give  them  an  effect  different 
from  what  they  do  in  India.  Our  course 
of  procedure  with  regard  to  them  is  dif- 
ferent, and  a  different  period  of  limitation 
applies. 

The  question  is  one  of  procedure,  and 
as  such  must  be  determined  by  the  law  of 
the  country  where  the  action  is  brought. 
The  document  is  under  seal.  An  English 
Court  cannot  ignore  this,  and  must  give 
to  it  the  effect  that  in  this  country  be- 
longs to  it.  I  must  hold,  therefore,  that 
the  remedy  under  the  bond  cannot  be 
barred  except  after  the  lapse  of  twenty 
years. 

There  will  be  judgment  for  the  plain- 
tiffs for  1,6502.,  and  interest  from  the  5th 
of  November,  with  costs. 

Judgment  accordingly. 

Solicitors— Lattey  &  Hart,  for  plaintiffs ;  Mead  & 
Son,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
1880. 
May 
June " 


1880.  "J 
Cay  31.  } 
1,  2,3,  7.  J 


THE  DUKE  OF  NORFOLK  r. 
ABBDTHH0T* 


Church —  Private  Chapel  annexed  to 
Church — Acts  of  Ownership — Bight  to 
Light— Prescription  Act  (2  3  WW.  4. 
c.  71),  ss.  3,  4. 

The  parish  church  of  St.  Nicolas, 
Arundel,  regarded  as  one  building  is  a 
cruciform  church  with  a  central  tower; 
the  portion  east  of  this  tower  is  called  the 
Fit  ml  an  Chapel,  and  occupies  the  place 
commonly  filled  by  the  chancel.  The  plain- 
tiff claimed  this  portion  of  the  building  as 
his  private  property,  and  built  a  wall  acrost 
the  west  end  of  it  so  as  to  separate  it  struc- 
turally from  the  rest  of  the  church.  The 
defendant  pulled  down  part  of  this  wall, 
alleging  that  the  chapel  known  as  the  Ftiz- 
alan  Chapel  was  the  chancel  of  (he  parish 
church,  and  even  if  it  were  not,  still  that 
the  parishioners  were  entitled  either  by 
prescription  at  common  law,  or  by  virtus 
of  a  lost  grant  or  under  the  Prescription 
Act  (2  $■  3  Will.  4.  c.  71),  to  light  from 
this  chapel. 

Evidence  was  given  of  numerous  acts  of 
exclusive  ownership  by  the  plaintiff  and  hts 
ancestors  for  more  than  300  years;  docu- 
mentary evidence  of  title  to  the  same  effect 
was  produced,  and  at  the  trial  before  lard 
Coleridge,  O.J.,  without  a  jury,  judgment 
was  given  for  the  plaintiff: — 

Held,  by  the  Court  of  Appeal,  that  the 
evidence  shewed  that  the  disputed  building 
was  not  the  chancel  of  the  parish  church, 
but  had  always  been  the  property  of  the 
plaintiff  and  his  predecessors  in  title,  and 
that  the  claim  to  light  could  not  be  main- 
tained on  any  of  the  grounds  set  up  by  the 
defendant. 

Appeal  ofihe  defendant  from  a  decision 
of  Lord  Coleridge,  O.J.,  who,  after  trial 
without  a  jury,  gave  judgment  in  favour  of 
the  plaintiff.  The  case  is  reported,  48 
Law  J.  Eep.  CP.  737,  where  the  facts 
will  be  found  fully  set  out,  and  the  doon- 
mentary  evidence  referred  to  at  length  in 
the  judgment  of  Lord  Coleridge,  C.J. 

•  Coram,  Brim  well,  L.J. ;  Baggallay,  U.-M 
Brett,  L. J. 
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The  plaintiff  brought  an  action  of  tres- 
pass against  the  defendant,  the  vicar  of 
the  parish  of  Arundel,  for  breaking  down 
a  wall  which  the  plaintiff  had  built  be- 
tween the  nave  of  the  church  of  Arundel 
and  a  building  which  formed  part  of  the 
same  architectural  building,  and  which 
the  defendant  alleged  was  the  great 
chancel  of  the  parish  church,  but  which 
the  plaintiff  claimed  as  his  private  chapel. 
The  defendant  also  claimed  to  have  a 
right  to  light  and  air  through  the  arch 
which  the  plaintiff  had  closed  by  the  wall. 
The  defendant  claimed  this  right  under 
2  A  3  Will.  4.  c.  71,  or  by  prescription 
at  common  law,  or  by  virtue  of  a  lost 
grant. 

Lord  Coleridge,  C.  J.,  found  that  the  dis- 
puted building  was  the  private  property  of 
the  plaintiff,  and  not  the  parochial  chancel, 
and  gave  judgment  for  the  plaintiff. 

The  defendant  appealed. 

Charles  and  Jeune  (with  them  V.  Gibbs), 
for  the  appellant,  contended  that  the 
bnilding  in  dispute  was  the  great  chancel 
and  an  integral  portion  of  the  parish 
church,  that  it  was  in  no  sense  a  pri- 
vate chapel  of  the  Dukes  of  Norfolk,  and 
that  even  if  it  were  a  private  chapel, 
still  that  there  was  an  immemorial  and 
statutory  right  to  light  and  air ;  that  the 
right  was  not  lost,  for  that  there  had  not 
been  acquiescence  or  submission  on  the 
part  of  the  defendant  for  more  than  a 
year.  They  cited — Ohapman  v.  Jones  (1), 
Churton  v.  Frewen  (2),  Clifford  v.  Wicks 
(3),  The  Queen  v.  Txoiss  (4),  Glover  v. 
Ooleman  (5),  Warrick  v.  The  Queen's  Col- 
lege (6),  Bright  v.  Walker  (7),  Jenkins  v. 
Harvey  (8),  Bennison  v.  Gartwright  (9), 
Qriffm  v.  Dighton  (10). 

(1)  38  Law  J.  Rep.  Ezch.  169;  Law  Rep.  4 
Exch.  278. 

(2)  36  Law  J.  Rap.  Chane.  692;  Law  Rep.  2 
Eq.  634. 

(3)  1  B.  &  Aid.  498. 

(4)  38  Law  J.  Rep.  Q.B.  228;  Law  Rep.  4 
Q3.  407. 

(5)  44  Law  J.  Rep.  CP.  66  ;  Law  Rep.  10  CP. 
108. 

(6)  40  Law  J.  Rep.  Chane.  780 ;  Law  Rep.  10 
Eq.  105. 

(7)  1  Cr.  M.  &  R.  211. 

(8)  Ibid.  877  ;  5  Law  J.  Rep.  Exch.  17. 

(9)  5  B.  &  S.  1  ;  83  Law  J.  Rep.  Q.B.  137. 

(10)  5B.&S.  93; 


Sir  J.  EoUcer  and  W.  G.  F.  PhiUimore 
were  not  called  on  to  argue. 

Beamwell,  L.J. — I  am  of  opinion  that 
we  can  at  once  give  judgment  on  the  point 
raised  as  to  the  right  to  light  and  air.  I 
think  that  the  judgment  of  Lord  Coleridge 
is  right  and  ought  to  be  affirmed.  I  have 
some  doubt  whether  this  church  is  a 
building  within  the  Act  of  Will.  4  at  all 

(11)  ,  and  I  also  doubt  whether  there  can 
be,  and  has  been,  in  fact,  an  enjoyment  of 
light  through  such  an  aperture  as  has 
been  described;  but  these  doubts  are 
not  important,  for  it  is  clear  that  there 
has  been  submission  on  the  part  of  the 
appellant  to  an  interruption  with  the 
alleged  right  for  more  than  a  year.  I  do 
not  think  that  the  claim  of  the  appellant 
on  the  ground  of  immemorial  prescription 
can  be  sustained  at  common  law,  for  we 
know  that  the  church  was  built  within 
the  time  of  legal  memory.  I  decline  also 
to  find  that  there  ever  was  a  grant  which 
has  since  been  lost,  for  I  am  sure  there 
never  was,  therefore  the  claim  to  light 
and  air  entirely  fails. 

Baqgallat,  L.J.— I  am  of  the  same 
opinion. 

Brett,  L.J. — I  have  come  to  the  same 
conclusion.  This  building  has  been  built 
within  legal  memory,  the  date  of  its 
erection  is  known,  so  that  the  claim  of 
immemorial  prescription  must  fail ;  it  is 
clear  that  there  has  been  a  submission  to 
and  acquiescence  in  the  interference  with 
the  alleged  right  for  more  than  a  year,  so 
that  no  claim  can  be  established  under 
2  &  3  Will.  4.  c.  71,  and  this  case  does 
not  resemble  the  cases  of  Bennison  v. 
Carturright  (9)  or  Glover  v.  Coleman  (5). 
With  regard  to  the  question  of  a  lost 
grant,  one  must  observe  that  the  whole 
question  was  raised  in  Angus  v.  Bolton 

(12)  ,  which  is  now  before  the  House  of 
Lords  on  appeal  from  this  Court.  It  is 
difficult,  therefore,  to  discuss  that  ques- 
tion ;  but  I  may  observe  that  I  maintain 
the  opinion  I  expressed  there,  that  the 
question  is  one  of  fact  which  must  be 

(11)  2&3WU1.  4.c.  71.8.3. 

(12)  48  Law  J.  Rep.  QJB.  226 ;  Law  Rep.  4 
Q.B.  P.  162. 
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considered  in  each  case  when  such  a  claim 
is  put  forward.  That  being  so,  we  should 
be  obliged  to  find  the  existence  of  a  lost 
grant  as  a  fact ;  it  is  impossible  to  do  so 
in  this  case,  and  the  appeal  from  this  part 
of  Lord  Coleridge's  judgment  must  fail. 

Peb  Cubiam. — We  will  consider  whether 
we  wish  to  hear  the  counsel  for  the  plain- 
tiff on  any  other  part  of  the  case. 

Bbamwsll,  L.J.  (on  June  7). — We  do 
not  require  to  hear  any  argument  on 
behalf  of  the  respondent,  and  will  now 
give  judgment.  I  am  of  opinion  that  this 
judgment  must  be  affirmed.  Of  course  it 
ought  to  be  affirmed,  unless  we  are  reason- 
ably  satisfied  that  Lord  Coleridge  was 
wrong.  I  am  not  satisfied  that  he  was 
wrong ;  and  I  feel  very  much  inclined  to  say 
nothing  more,  for  I  cannot  help  thinking 
that  a  case  of  this  description,  after  the 
elaborate  manner  in  which  it  was  argued 
before  him,  might  reasonably  have  stopped 
and  have  gone  no  further.  However, 
the  parties  have  brought  it  before  us,  and, 
I  suppose,  are  entitled  to  a  more  full  ex- 
pression of  opinion  than  I  have  yet  given 
as  to  the  reasons  and  grounds  of  our 
judgment. 

The  view  which  ought  to  be  taken  of 
this  case  seems  to  me  to  be  this  :  There 
is  at  Arundel  a  building  which,  except 
that  a  part  is  now  out  of  repair,  has  to 
the  eye  the  appearance  of  being  a  simple 
structure,  built  at  one  time,  and  probably 
with  a  view  to  its  use  as  a  whole.  Withont 
pretending  to  any  knowledge  upon  the 
subject,  I  may  say  that  it  is  an  ordinary 
cruciform  church,  a  church  with  a  nave 
and  aisles,  with  transepts,  and  with  a 
chancel ;  and  I  suppose  that  if  anyone 
had  looked  at  the  church  before  the  pro- 
cess of  decay  had  commenced,  he  would 
have  been  of  opinion  that  it  was  one 
building ;  and  if  he  had  been  told  that  a 
part  of  it  was  a  parish  church,  he  would 
have  said  that  the  whole  of  it  was  a  parish 
church.  That  seems  to  mo  the  conclu- 
sion that  anyone  would  have  drawn  from 
the  appearance  of  the  building,  from  its 
character,  and  the  nature  of  the  structure. 
I  think  also  that  if  anyone  had  read  the 
various  documents  of  grant  and  endow- 
ment (with  one  exception  to  which  I  will 


presently  advert),  he  would  have  thought 
that  they  were  speaking  of  one  church, 
of  one  building,  and  not  of  a  building 
which  from  its  origin  was  divided  into 
two  in  point  of  right  and  in  point  of  use, 
or  at  least  in  point  of  the  power  of  user  .- 
the  documents  (with  the  exception  which 
I  have  mentioned)  would  rather  lead  any 
person  to  the  conclusion  that  the  bailding 
was  intended  to  be  what  it  has  the  ap- 
pearance of  being,  namely,  one  building 
need  for  one  purpose;  and  consequently, 
that  if  part  of  it  was  a  parish  church,  the 
whole  of  it  was  a  parish  church.  Bnt 
the  questions  with  which  we  have  to  deal 
are  not  limited  to  the  mere  appearance  of 
the  building  nor  to  the  documents  re- 
lating to  its  foundation.  On  the  contrary, 
a  great  deal  of  convincing  evidence  is  to 
be  found  in  the  circumstance,  that  from 
the  time  of  the  dissolution  of  the  college, 
and  of  the  surrender  to  King  Henry  8, 
down  to  the  present  time,  the  process  of 
decay  and  desolation  has  been  going  on 
for  centuries.  This  was  conceded  by  the 
defendant's  counsel.  From  the  time  of 
the  cesser  of  the  college  and  its  surrender, 
the  so-called  chancel  has  been  shut  up, 
and  has  been  disused  except  for  the  pur- 
pose of  the  occasional  burials  of  those 
connected  with  the  plaintiff's  family,  or 
with  those  whom  he  has  succeeded.  There 
has  been  an  entire  discontinuance  of  user 
of  that  building  by  everyone  except  the 

E lain  tiff  and  his  predecessors.  The  plaintiff 
as  not  used  it  much ;  he  has  allowed  it 
to  go  into  decay,  and  no  one  has  repaired 
it  or  sought  to  repair  it ;  but  so  far  as  it 
could  be  put  to  any  use — for  instance,  for 
the  purpose  of  storing  scaffold-poles  and 
other  things — it  is  the  plaintiff  who  has 
used  it.  Now  what  possible  explanation 
can  there  be  of  this  condition  of  things, 
except  that  the  plaintiff  is  the  owner  of 
the  church  ?  If  this  was  truly  a  part  of 
the  parish  church,  how  could  the  parish- 
ioners have  permitted  this  state  of  decay 
to  go  on  ?  It  appears  to  me  that  I  might 
almost  stop  here  and  say  that  these  cir- 
cumstances can  be  explained  in  only  one 
way,  and  that  the  explanation  is  that  the 
chancel  never  formed  part  of  the  parish 
church,  although  the  whole  structure  is 
but  one  in  its  character.  I  may  say  at 
once  that  if  I  had  thought  that  the  chancel 
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at  one  time  had  formed  part  of  the  parish 
church,  it  would  do  so  still,  and  the 
plaintiff  would  have  no  right  to  it ;  be- 
cause no  evidence  has  been  given  to  shew 
that  that  which  once  formed  part  of  the 
parish  churoh  has  ceased  to  be  so.  But 
it  is  unintelligible  to  my  mind  that  300 
or  350  years  ago  the  chancel  could  have 
formed  part  of  the  parish  church,  and  yet 
that  the  parishioners  should  have  per- 
mitted it  to  be  dealt  with  in  the  way  in 
which  it  has  been.  I  do  not  think  that 
in  the  many  thousands  of  parishes  in 
England  one  instance  can  be  cited,  in 
which  such  a  state  of  things  can  be  sug- 
gested as  having  existed.  What  other 
considerations  present  themselves  in  this 
case  ?  We  find  that  there  was  a  college, 
and  it  is  manifest  from  the  structure,  as 
well  as  from  the  statutes,  that  the  members 
of  that  college  were  to  perform  certain 
duties,  functions  and  ceremonies,  and  to 
offer  certain  prayers.  No  doubt  they 
were  to  perform  these  offices  in  the  chancel ; 
there  were,  therefore,  two  different  sets 
of  persons  interested  in  the  church, 
namely,  the  parishioners  and  the  college ; 
and  there  was  nothing  to  prevent  any 
pioas  or  benevolent  person  from  rebuild- 
ing the  church  in  such  a  manner  that  it 
should  be  architecturally  and  structurally 
one  building,  yet  that  a  portion  of  the 
building  should  be  the  parish  church  in 
substitution  for  the  old  parish  church, 
and  perhaps  occupying  its  very  site,  and 
that  the  other  part  should  be  the  peculiar 
and  special  property  of  the  college.  He 
might  think  reasonably  enough,  that  it 
would  be  convenient  that  the  place  where 
the  members  of  this  college  should  per- 
form their  services  should  not  be  where 
the  chaplains  live ;  that  it  would  be  con- 
venient that  that  place  should  adjoin 
the  parish  church,  but  that  it  should  be 
their  special  property,  and  that  they 
should  be  under  no  obligations  to  keep  it 
open  as  a  parish  church,  and  that  it  should 
not  be  part  of  the  parish  church.  There 
is  no  reason  in  point  of  law  why  such  a 
scheme  should  not  be  carried  out:  none 
has  been  suggested  by  the  defendant's 
counsel,  and  no  authority  has  been  pro- 
duced. It  has  been  alleged  that  a  bishop 
would  be  unwilling  to  consecrate  a  church 
of  such  a  kind  as  I  have  mentioned ;  but 
Vou  49.— Q.B.,  CP.  &  Exch. 


I  think  it  a  bold  thing  to  contend  that  a 
bishop  might  not  have  done  so  some  cen- 
turies ago ;  there  is  no  antecedent  impro- 
bability of  fact  that  it  might  be  done.  I  am 
confirmed  in  this  view  by  the  character  of 
the  grille.  When  the  grille  is  closed,  the 
chancel  is  as  completely  separate  from 
the  nave,  the  aisles  and  the  transepts,  as 
though  a  wall  had  intervened  between 
them,  except  that  the  grille,  as  its  very 
name  indicates,  is  not  closed  entirely,  but 
there  is  a  sort  of  network,  so  that  there 
are  spaces  through  which  one  building 
may  be  seen  from  the  other.  The  pecu- 
liarity is  such,  that  the  owners  of  the 
chancel,  if  they  were  different  from  the 
parishioners,  might  hold  it  as  a  separate 
property  from  that  to  which  the  latter 
were  entitled ;  for  the  owners  of  the 
chancel  could  shut  it  off  from  the  rest  of 
the  church  as  completely  as  if  a  wall  had 
been  there  built.  There  is,  moreover,  an 
antecedent  cause  for  the  existence  of  that 
state  of  things  which  the  plaintiff  con- 
tends did  exist;  if  there  were  not  two 
buildings,  but  two  portions  of  one  building 
severally  owned,  the  members  of  the 
college  for  the  more  solemn  and  dignified 
mode  of  performing  the  services  might 
have  permitted  the  building  belonging  to 
them  to  be  used  as  the  chancel  of  the 
church ;  so  that*  the  high  altar  would  be 
at  the  eastern  end  of  this  chancel,  the 
choir  would  sit  in  the  seats  appropriated 
to  them,  and  the  congregation  would  sit 
in  the  nave.  This  hypothesis  accounts 
for  the  condition  of  things  which  we 
know  has  happened.  For  several  cen- 
turies this  chancel  has  been  wholly  disused 
by  the  parishioners,  and  so  far  as  it  has 
been  used  at  all,  it  has  been  used  by  the 
plaintiff  and  his  predecessors,  and  those 
who  claimed  throagh  them.  I  will  now 
mention  the  award  made  in  1511.  The 
award  does  undoubtedly  speak  of  the 
building  as  one,  but  it  shews  that  there  was 
a  place  which  was  commonly  called  the 
parochial  chancel ;  this  would  almost  of 
itself  convince  me  that  although  the 
chapel  of  the  college  might  have  been 
popularly  called  the  chancel,  although  to 
the  eye  it  was  a  chancel  or  choir,  although 
it  was  from  time  to  time  used  as  it  would 
have  been  if  it  had  been  the  chancel,  it 
was  then  commonly  believed  not  to  be  the 
5  II 
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chancel  of  the  church,  and  it  was  generally 
thought  that  the  parochial  chancel  was 
elsewhere.  This  alone  is  a  strong  piece 
of  evidence  for  the  plaintiff ;  bnt  when  I 
consider  this  in  conjunction  with  the 
other  circumstances  of  the  case,  I  am  left 
without  a  doubt  that  this  apparently  one 
building  was  in  truth  two. 

I  have  not  forgotten  a  piece  of  evidence 
as  to  user,  which,  I  confess,  is  .favourable 
to  the  defendant's  contention,  and  that  is 
the  burials  of  members  of  the  family  of 
the  Dukes  of  Norfolk  in  the  chancel  with 
the  rites  of  the  Church  of  England.  I 
own  that  it  is  difficult  to  understand  how 
that  has  happened.  Lord  Coleridge  in 
his  judgment  (13)  says  the  Church  of 
England  service  is  not  objected  to  by  the 
old  Roman  Catholic  families.  Neverthe- 
less, it  seems  to  me  a  little  strange,  be- 
cause, although  Roman  Catholics  may  not 
object  to  the  burial  service  of  the  Church 
of  England,  they  would  naturally  prefer 
to  use  their  own  ceremonies.  I  cannot 
help  thinking  that  the  practice  may  have 
had  its  origin  in  some  notion  on  the 
part  of  the  plaintiff's  predecessors  in  title 
that,  without  the  assent  in  some  form  or 
another  of  the  vicar  of  the  parish,  they 
could  not  lawfully  have  claimed  a  right 
to  be  buried  in  the  chancel.  However 
this  may  be,  it  is  a  small  circumstance 
compared  with  other  matters,  and  when  I 
review  the  other  circumstance  which  I 
have  mentioned,  I  come  to  the  conclu- 
sion, with  a  very  great  deal  of  confi- 
dence, that  the  so-called  chancel  was  never 
part  of  the  parish  church,  but  has  been 
always  the  separate  property  of  the  col- 
lege and  of  the  king  to  whom  the  college 
surrendered  it,  and  of  the  predecessors 
in  title  of  the  plaintiff  who  claim  under 
the  king's  grant,  and  that  consequently 
the  plaintiff  is  entitled  to  recover,  and 
that  the  judgment  of  Lord  Coleridge 
should  be  affirmed. 

Bagoallat,  L.J. — I  am  of  the  same 
opinion.  I  do  not  propose  to  discuss  the 
circumstances  of  the  case  in  any  detail, 
for  the  documentary  evidence  has  been 
carefully  examined,  and  the  undisputed 
facts  have  been  fully  considered  by  Lord 

(IS)  48  Law  J.  lUp.  CP.  at  p.  745. 


Coleridge,  and  I  agree  in  substance  with 
his  criticism.  I  desire,  however,  to  ex- 
press the  general  ground  upon  which  I 
have  come  to  the  conclusion  that  this 
appeal  should  be  dismissed.  At  the  end 
of  the  14th  century,  in  the  reign  of  King 
Richard  2,  an  ecclesiastical  building 
was  erected  in  the  town  of  Arundel. 
Regarded  from  an  architectural  point 
of  view,  it  was  a  cruciform  church,  with 
nave,  aisles,  a  central  tower,  transepts  and 
chancel ;  it  had  an  altar  at  the  east  end 
of  the  chancel,  other  altars  in  different 
parts  of  the  building,  including  one  on 
the  east  side  of  the  south  transept,  a  lady- 
chapel  on  the  north  side  of  the  chancel, 
and  a  rood-loft  across  the  chancel  arch. 
With  one  exception,  to  which  I  will  pre- 
sently allude,  this  building  is,  iu  general 
arrangements,  a  complete  church,  and  well 
adapted  for  the  performance  of  the  several 
sacred  offices  which,  at  the  period  of  its 
erection,  were  usually  performed  in  a 
parish  church.  It,  moreover,  Btood  wholly 
or  in  part  upon  the  site  of  a  previously 
existing  church  dedicated  to  St  Nicolas, 
and  which  is  recognised  or  referred  to  as 
the  parish  church  of  St.  Nicolas,  Arun- 
del, in  the  ancient  document,  which  has 
been  the  subject  of  comment  by  the 
counsel  for  the  appellant.  There  is,  how- 
ever, no  evidence  as  to  the  precise  boun- 
daries of  such  previously  existing  church. 
I  may  here  mention  that  shortly  after  the 
Norman  Conquest  a  priory  of  monks  of 
the  Benedictine  order  was  established  in 
Arundel,  and  acquired  the  rectory  of  the 
parish,  and  the  rights  incident  thereto; 
and  some  time  previously  to  the  erection 
of  the  church,  but  at  what  time  in  par- 
ticular does  not  appear,  a  vicarage  had 
been  erected,  of  which  the  priory  was  the 
patron.  The  question  which  we  have  to 
determine  on  the  present  appeal,  is  whe- 
ther the  chancel  of  the  church,  which  was 
so  erected  in  the  reign  of  Richard  2, 
became  part  of  the  parish  church  of 
Arundel. 

The  appellant,  who  is  the  vicar  of 
Arundel,  contends  that  it  was  part  of 
the  parish  church  at  the  time  of  the  con- 
struction, and  has  ever  since  continued  to 
be  so.  On  the  other  band,  the  Duke  of 
Norfolk,  who  is  the  respondent,  -insists 
that  the  building  in  question  was  not  at 
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any  time  part  of  the  parish  ohurch,  but 
has  at  all  times  been  the  property  of  him. 
self  and  his  predecessors  in  title.  As  a 
matter  of  convenience,  I  shall  refer  to  the 
church  so  erected  as  the  "  church,"  and 
to  the  building  in  dispute  as  the  "  chancel." 
In  considering  the  general  question  thus 
submitted  to  us,  the  first  enquiry  which 
suggests  itself  is,  In  what  manner  has 
this  chancel  been  treated  and  used  since 
the  time  of  its  construction  ?  Have  the 
sacred  offices  been  performed  in  it,  whioh 
for  the  time  being  were  usually  performed 
in  a  parish  church  ?  Have  the  vicars  for 
the  time  being  exercised  any  authority  or 
control  over  it?  Has  it  been  kept  in 
repair  by  those  who  for  the  time  being 
would  be  by  law  bound  to  repair  it,  if  it 
was  the  ohancel  of  a  parish  church  ?  All 
these,  and  other  questions  of  a  similar 
nature,  have  beeD  fully  and  carefully  con- 
sidered by  Lord  Coleridge  in  his  judg- 
ment, and  I  do  not  propose  to  refer  to 
them  further  than  to  say  that  they  must, 
in  my  opinion,  be  answered  in  the  nega- 
tive, and  for  the  reasons  assigned  by  him. 
The  conclusion  to  be  drawn  from  these 
questions  being  so  answered  is  very  ad- 
verse to  the  view  put  forward  by  the 
appellant.  On  the  other  hand,  there  is 
the  strongest  evidence  of  acts  of  apparent 
ownership  on  the  part  of  the  predecessors 
of  the  present  respondent.  At  the  same 
time  I  fully  assent  to  the  argument  pressed 
npon  us  by  the  appellant's  counsel — 
that  if  it  is  established  that  the  chancel 
ever  formed  part  of  the  parish  church, 
in  the  sense  contended  for  by  him,  the 
mere  fact  of  its  disuse  during  four  or  five 
centuries  would  not  be  sufficient  to  de- 
prive it  of  its  ecclesiastical  character,  or 
the  vicar  of  his  rights  as  such  to  minister 
within  it. 

To  return,  however,  to  the  period  of 
the  erection  of  the  church ;  one  portion 
of  it  was  admittedly  constructed  in  a 
manner  very  unusual  in  churches  built  at 
this  or  indeed  at  any  other  period :  across 
the  chancel  arch  there  was  an  iron  lattice 
or  grille  separating  the  nave  from  the 
chance],  which  lattice  or  grille,  when  the 
gates  in  it  were  closed,  prevented  the 
access  from  the  nave  to  the  chancel,  or 
vice  versa.  No  instance  has  been  brought 
to  oar  attention  of  a  similar  grille  having 


formed  part  of  the  original  construction 
of  any  other  church,  and  the  fact  of  its 
being  introduced  into  the  church  at 
Arundel  is  at  least  suggestive  of  an  inten- 
tion, on  the  part  of  those  under  whose 
direction  the  church  was  built,  to  secure 
the  means  of  effecting  for  some  purpose, 
whatever  that  purpose  might  be,  a  sepa- 
ration between  the  two  portions  of  the 
apparently  one  church. 

About  the  same  time  that  this  church 
was  built,  a  college,  consisting  of  a  master, 
or  custos,  and  twelve  chaplains,  was 
founded  under  licence  from  the  king,  by 
the  then  Earl  of  Arundel ;  the  then  ex- 
isting Benedictine  priory,  to  which  I  have 
referred,  was  suppressed  or  dissolved,  and 
all  its  property  was  bythelike  licence  of  the 
king  vested  in  the  college.  Amongst  the 
property  so  vested  in  the  college  was  a 
building  which  had  at  one  time  been  the 
rectory  of  the  parish  church,  but  whioh 
had  been  made  over  as  a  residence  for  the 
prior  and  monks  shortly  after  their  estab- 
lishment in  Arundel.  Now  this  college 
was  founded  for  the  performance  of  cer- 
tain specified  saored  offices — offices  which 
were  perfectly  distinct  from  those  which 
the  vicar  of  the  parish,  as  such,  would  be 
bound  to  perform  in  the  parish  ohurch. 
The  master  and  chaplains  of  the  college, 
npon  whom  was  imposed  the  duty  of  per- 
forming these  saored  offices,  were  bound 
by  their  statutes  to  reside  in  the  building 
so  vested  in  them ;  and  a  chapel,  either 
within  or  external  to  the  parish  church, 
was  essential  to  the  due  performance  of 
these  offices. 

Bearing  in  mind  that  the  Earl  of 
Arundel,  at  whose  cost  the  church  was 
built,  also  founded  the  college,  and,  within 
the  limits  of  the  king's  licence,  imposed 
upon  it  its  duties,  I  can  see  nothing 
•prima  facie  unreasonable  in  attributing  to 
him  the  intention  that  that  which,  archi- 
tecturally considered,  was  the  chanoel  of 
an  entire  church,  and  might  be  spoken  of 
as  the  chancel  or  choir  of  such  church, 
should,  nevertheless,  in  fact  be  the  chapel 
of  the  college,  and  should  be  used  for  the 
performance  of  the  duties  imposed  upon 
the  college,  as  fully  and  completely  in  all 
respects  as  if  it  had  been  a  building  sepa- 
rate and  apart  from  the  parish  ohurch, 
and  that  the  remaining  portion  of  the 
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church  should  replace  the  previously 
existing  parish  church.  If  such  an  inten- 
tion existed  it  would  explain  the  intro- 
duction into  the  newly  erected  church  of 
the  lattice  or  grille,  as  a  means  of  securing 
the  separation  of  the  chancel  from  the 
rest  of  the  church,  with  the  view  to  the  per- 
formance within  it  of  those  offices  which 
it  was  the  special  duty  of  the  college  to 
perform.  Nor  wonld  the  occasional,  or 
even  the  frequent,  use  of  the  college 
chapel  for  services  in  whioh  the  parish- 
ioners could  participate,  be  inconsistent 
with  such  an  intention  as  that  which  I 
have  suggested.  I  need  hardly  say  that 
the  existence  of  any  such  intention  might 
be  negatived  by  the  facts  as  established 
by  evidence. 

Bat  is  there  any  such  evidence  in  the 
case  we  are  considering?  I  think  not. 
On  the  contrary,  whilst  much  of  the  evi- 
dence appears  to  me  to  be  quite  incon- 
sistent with  the  views  pat  forward  on 
behalf  of  the  appellant,  there  is  nothing 
proved  which,  in  my  opinion,  is  incon- 
sistent with  the  view  that  it  was  never 
intended  that  the  disputed  building 
should  form  part,  and  that  it  never  did 
form  part,  of  the  parish  church. 

Now  it  is  somewhat  singular  that,  nei- 
ther in  the  licence  of  Richard  2,  nor 
in  the  permission  and  inquisition  by 
which  it  was  preceded,  is  there  any  men- 
tion made  of  a  new  church  having  been 
recently  built,  or  of  such  a  church  being 
in  process  of  building,  or  as  being  about 
to  be  built,  nor  indeed  of  there  being  any 
necessity  for  the  erection  of  a  new  church. 
The  old  church  is  spoken  of  as  being  de- 
prived of  its  proper  services  by  reason  of 
the  desertion  or  absence  of  the  Benedictine 
monks  by  whom  they  ought  to  be  per- 
formed, but  no  suggestion  is  made  of  its 
having  gone  to  decay,  or  its  being  out  of 
repair. 

From  this  it  appears  probable  that  the 
erection  of  the  new  church  had  not  been 
commenced  at  the  date  of  the  licence  of 
1380,  and  that  possibly  it  was  not  even 
in  contemplation.  The  foundation  of  the 
college  was  apparently,  at  that  time,  the 
paramount  object  of  all  parties.  It  is 
quite  true  that,  eight  years  later,  when 
the  college  was  founded,  and  its  statutes 
were  promulgated,  allusion  is  made  in 


the  eighth  chapter  of  the  latter  to  the 
celebration  of  high  mass  in  magna  allari, 
and  of  mass  in  honour  of  the  Virgin, "  ad 
summum  altare,"  until  a  special  altar  shall 
have  been  provided  for  that  purpose,  and 
also  that  daily,, after  the  celebration  of 
high  mass  "in  cancello,"  a  service  shall 
be  said  by  the  chaplains,  standing  in  equal 
numbers  on  either  side  of  the  choir ;  bat 
I  do  not  gather  from  this  that  any  more 
of  the  new  building  than  "  the  chancel " 
had  been  then  completed.  The  provisions 
in  the  statutes  appear  to  be  well  adapted 
to  regulate  the  performance  of  the  pre- 
scribed  sacred  offices  in  a  chapel  belonging 
to  the  college,  but  there  is  no  suggestion 
as  to  the  performance  of  the  offices  usually 
performed  in  a  parish  church.  It  is  quite 
possible,  and,  in  my  opinion,  it  is  the  more 
probable  view,  that  the  completion  of  the 
edifice  was  by  way  of  adjunct  to  the 
already  constructed  chapel,  and  that  such 
completion  was  either  not  in  contempla- 
tion at  the  time  when  the  statutes  were 
framed,  or  that,  if  it  was  in  contempla- 
tion, it  had  not  been  then  commenced. 
Bat,  however  this  may  be,  the  events 
subsequent  to  the  promulgation  of  the 
statutes  appear  to  me  to  negative  the 
contention  that  the  chancel  in  question 
ever  formed  part  of  the  parish  church. 

I  do  not  attach  much  importance  to  the 
direction  in  the  will,  dated  in  1415,  of 
Thomas,  Earl  of  Arundel,  that  he  should 
be  buried  "in  our  college  of  Arundel 
before  the  high  altar."  On  the  one  hand, 
it  is  said  that  it  indicated  the  view  of 
the  testator  that  the  building  now  in  dis- 
pute was  then  a  part  of  the  possessions  of 
the  college ;  and  on  the  other,  that  he  laid 
no  claim  to  any  part  of  the  church,  but 
only  to  the  college.  In  my  opinion  the 
two  views  are  not  necessarily  inconsistent 
The  wishes,  however,  of  the  earl  were 
complied  with,  and  his  tomb  is  the  earliest 
in  date  of  those  which  have  been  con- 
structed in  the  chancel. 

Bat  about  one  hundred  years  later  a  very 
important  transaction  took  place.  I  refer 
to  the  dispute  which  then  arose  between 
the  college,  who  were  the  rectors  of  the 
parish  of  St.  Nicholas  on  the  one  part, 
and  the  mayor  and  parishioners  of  Arundel 
on  the  other,  and  to  the  award  in  the 
matter  of  such  dispute  made  in  1511  by 
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the  then  Earl  of  Arundel  and  the  Bishop  of 
Chichester.    It  appears  from  this  docu- 
ment that  the  dispute  had  reference  to 
the  repair  and  maintenance  'Illarum 
partium  ecolesiae  ibidem  quae  vulgariter 
dicnntur  ye  crosse-partes  ducentes  ab 
austro  per  medium  inter  chorum  et  na- 
vem  ecclesiae  usque  ad  boream;"  the 
appellant  relies  upon  this  description  of 
the  "  crosse-partes  "  as  showing  that  at 
the  date  of  the  award  the  building  now 
in  dispute  was  recognised  as  the  chancel 
of  Arundel   Church ;   that  the  whole 
building  was  then  regarded  as  one  church. 
That  the  portion  in  dispute  was  com- 
monly spoken  of  as  the  chancel  of  that 
church  would  undoubtedly  be  suggested 
by  the  words  I  have  quoted  if  read  by 
themselves ;  but  it  further  appears  from 
the  same  document  that  the  south  transept 
in  which,  as  I  have  already  mentioned, 
there  was  an  altar,  was  commonly  spoken 
of  as  the  parish  chancel,  and  the  circum- 
stance of  the  college  being  directed  by 
the  award  to  bear  the  costs  of  repairing 
and  maintaining  this  transept,  leads  me 
to  the  conclusion  that  it  was  not  only 
commonly  called  the  parish  chancel,  but 
was  actually  used  as  snch,  and  that  the 
building  now  in  dispute,  though  it  might 
properly  be  called  the  chancel  of  the 
entire  church,  was  not  at  the  date  of  the 
award  used  or  recognised  as  the  chancel 
of  the  parish  church.    How  long  the 
transept  had  been  used  as  the  parish 
chancel   does  not  appear;  but,  having 
regard  to  the  comparatively  short  period 
of  time  which  had  elapsed  since  the 
building  of  the  church,  and  to  the  absence 
of  any  evidence  that  the  chancel  of  the 
church  had   ever  been  treated  as  the 
chancel  of  the  parish  church,  I  am  of 
opinion  that  the  award,  taken  by  itself, 
affords  very  strong  evidence  in  support 
of  the  view  that  it  never  was  so  treated  ; 
and  taking  this  evidence  in  connection 
with  that  to  which  I  have  previously 
referred,  I  have  come  to  the  conclusion 
that  the  building  in  dispute  never  did 
become,  and  that  it  was  never  intended 
that  it  should  be,  a  portion  of  the  parish 
church. 

I  have  not  omitted  to  bear  in  mind  the 
argument  addressed  to  us  upon  the  lan- 
guage of  the  document  connected  with 
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the  foundation  of  the  college,  and  par- 
ticularly those  based  upon  the  expression 
of  an  intention  to  found  a  chantry  or 
college  "in  ecclesia  parochiali  Sanoti 
Nicolai ; "  but  having  regard  to  the 
uncertain  character  of  the  language  in 
which  these  documents  are  expressed, 
and  bearing  in  mind  the  circumstances 
which  undoubtedly  existed  previously  to 
and  at  the  time  when  the  licence  of  the 
king  was  given  for  the  foundation  of  the 
college,  I  am  of  opinion  that  these  ex- 
pressions cannot  be  treated  as  implying 
that  the  chantry  or  college  was  to  be 
founded  or  established  within  the  actual 
boundaries  of  the  parish  church,  and  that 
they  point  to  no  more  than  an  intention  to 
found  and  establish  it  in  connection  with 
the  parish  of  Arundel,  the  advowson  of 
the  vicarage  of  which,  as  well  as  that  of 
the  rectory,  it  was  intended  to  vest  in  the 
college. 

Brett,  L.J. — This  case  has  been  ably 
argued  on  behalf  of  the  defendant ;  never- 
theless I  do  not  feel  any  doubt  that  the 
judgment  of  Lord  Coleridge  was  right. 

The  act,  which  is  the  subject-matter  of 
the  dispute,  was  an  act  done  by  the  de- 
fendant, the  vicar  of  the  parish,  whilst 
the  plaintiff  was  admitted  to  be  in  posses- 
sion of  the  disputed  building,  and  that 
act  of  the  vicar  was  prima  facie  an  act 
of  trespass,  and  the  vicar  could  only 
justify  that  act  as  against  the  possession 
of  the  duke  by  shewing  that  he  was 
justified  in  law  in  committing  that  act. 
The  burden  of  proof  lies  upon  the  vicar. 
Unless  he  can  shew  that  he  had  a  right  to 
deal  with  the  building  in  dispute,  he  was 
guilty  of  a  trespass.  It  was  contended 
that  the  question  to  be  determined  by  us 
took  the  form  of  a  dilemma,  namely,  that 
the  building  in  dispute  was  either  the 
private  chapel  of  the  Duke  of  Norfolk  or 
the  great  chancel  of  the  parish  church.  I 
do  not  think  that  this  dilemma  exists. 
If  the  disputed  building  is  not  the  great 
chancel  of  the  parish  church,  it  signifies 
not  under  what  right  it  belongs  to  the 
Duke  of  Norfolk ;  further,  unless  the 
chancel  belongs  to  the  parishioners,  it 
signifies  not  whether  he  has  any  right 
against  some  other  person.  The  possession 
alone  is  sufficient  title  as  against  this  act 
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of  the  defendant,  unless  he  can  shew  that 
at  some  time  this  building  was  the  great 
chancel  of  the  parish   church   in  the 

fossession  of  the  parish  church  as  each, 
agree  that  if  ever  it  was  in  that  con- 
dition, the  rights  of  the  parishioners  could 
not  be  defeated  by  anything  which  has 
been  done;  bat  it  is  not  the  decisive 
question  whether  this  building  is  the 
private  chapel  of  the  Duke  of  Norfolk. 

Upon  considering  the  evidence  it  seems 
to  me  that  every  action  of  the  duke's 
predecessors  was  probable  and  natural  if 
the  building  was  their  property,  and  that 
every  act  of  the  long  succession  of  vicars 
until  the  present  one  was  improbable  and 
unnatural  if  the  building  was  the  great 
chancel  of  the  parish  church.  I  accede 
to  the  view  that  no  one  act  on  either  side 
has  been  proved  which  is  inconsistent 
with  the  alleged  right  of  the  other  side. 
If  any  one  act  on  either  side  could  have 
been  proved  which  was  really  inconsistent 
with  the  right  proposed  by  the  other  side, 
that  act  must  have  decided  the  case. 
Where  many  acta  are  consistent  with 
either  view,  if  one  could  be  found  incon- 
sistent with  one  view,  that  would  decide 
the  case  notwithstanding  all  the  other  in- 
decisive acts.  Bat  here  no  act  was  abso- 
lutely inconsistent  with  either  view.  The 
question,  therefore,  is  upon  which  side 
the  evidence  predominates.  Now,  it 
seems  to  me  that  the  evidence  may  be 
classed  in  the  following  manner.  From 
the  time  when  the  church  was  built  until 
now,  only  the  undisputed  part  of  it  has 
been  used  as  a  parish  church ;  the  dis- 
puted building  has  never  been  used  as 
part  of  the  parish  church.  Since  the 
Reformation  the  communion  table  has 
never  been  placed  in  this  building,  which 
is  said  to  be  the  great  chancel  of  the 
parish  church,  but  it  has  always  been 
placed  in  the  undisputed  portion.  The 
returns  of  the  vicars,  which  were  made 
at  visitation,  have  most  certainly  treated 
the  undisputed  portion  of  the  building  as 
the  parish  chnrch,  and  treated  that  part 
as  being  the  whole  of  the  parish  church, 
which  is  quite  contrary  to  any  view  of 
the  disputed  building  being  the  great 
chancel  of  the  parish  church.  The 
answers  were  quite  wrong  if  it  were  so, 
because  these  answers  state  that  the  com- 


munion table  was  in  the  proper  place, 
that  the  Commandments  were  put  ap  in 
the  proper  place,  and  if  this  was  the 
great  chancel  of  the  church  it  is  obvious 
the  answers  were  wrong.  This  is  not 
inconsistent  with  its  being  the  great 
chancel  of  the  parish  church ;  but  it  is 
very  improbable  that  a  long  succession  of 
vicars  and  churchwardens  should  have 
made  erroneous  answers,  which  should 
have  been  accepted  without  dispute  if  this 
were  the  great  chancel  of  the  parish 
church. 

There  "have  been  burials  in  the  disputed 
part,  but  they  have  been  burials  of  the 
families  of  the  Dukes  of  Norfolk  or  of 
their  predecessors.  It  is  quite  true  that 
with  regard  to  some  of  them  the  vicar  of 
the  parish  has  performed  the  service  at 
the  grave.  Lord  Coleridge  has  said  that 
Roman  Catholic  families  do  not  object  to 
the  burial  service  of  the  Church  of  Eng- 
land, and  this  appears  to  me  to  be  cor- 
rect ;  the  reason  why  they  do  not  object 
is  perhaps  to  be  explained  by  the  con- 
sideration that  in  the  Roman  Catholic  ritual 
there  is  no  service  at  the  grave,  and 
therefore  that  the  service  which  is  per- 
formed by  the  Protestant  clergyman  is 
not  inconsistent  with  their  ceremonies. 
There  is  another  series  of  burials  which 
does  seem  to  my  mind  to  be  more  im- 
probable, if  the  vicars  before  the  present 
vicar  ever  claimed  any  right  to  this 
chancel,  and  that  is,  burials  of  the  mem- 
bers of  the  Norfolk  family  without  any 
interference  of  the  vicar,  without  any  leave 
asked,  without  any  fees  paid:  I  may 
particularly  mention  the  burial  of  the 
domestic  chaplain  of  the  Duke  of  Norfolk. 
This  was  alleged  to  be  a  surreptitious 
burial — that  is,  a  burial  purposely  con- 
cealed from  the  vicar;  but  I  can  find 
no  ground  for  the  suggestion.  Such  a 
circumstance  as  this  seems  to  me  not 
indeed  quite  inconsistent  with  the  de- 
fendant's case,  but  it  is  wholly  improbable 
that  such  a  series  of  burials  should  have 
happened  without  any  remonstrance  or 
objection  on  the  part  of  the  vicars  unless 
they  were  persuaded  that  this  building 
was  no  part  of  the  parish  church.  More- 
over, vaults  have  been  excavated  within 
this  building  without  any  leave  asked  of 
anybody,  contrary  to  what  would  be  the 
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ecclesiastical  law  if  this  building  were 
part  of  a  parish  church.  There  were 
even  disinterments  without  any  leave 
asked  of  the  vicar  or  any  facnlty  obtained 
from  any  body.  There  is,  moreover,  the 
fact  of  the  building  having  been  allowed 
to  go  into  decay.  I  confess  that  this 
circumstance  does  not  strike  me  in  the 
same  way  as  it  did  Lord  Coleridge.  He 
seems  to  have  looked  on  it  as  one  of  the 
greatest  proofs  of  ownership  in  the  plain- 
tiff; perhaps  it  is  so  when  it  is  considered 
in  this  light:  it  is  almost  impossible  to 
suppose  that  the  Dukes  of  Norfolk  wonld 
have  been  allowed  to  suffer  this  building 
to  go  into  the  decay  in  which  it  is  without 
any  remonstrance  from  the  vicars  or 
churchwardens  of  the  parish,  unless  they 
had  been  persuaded  that  it  was  no  part 
of  the  parish  church.  ■  Assume  that  it 
was  the  chancel  of  the  parish  church,  but 
that  the  Dukes  of  Norfolk  had  peculiar 
rights  over  it ;  if  that  be  so,  they  would 
have  been  bound  to  repair  it ;  and  there 
cannot  be  a  doubt  that  the  parishioners 
would  have  claimed  from  him  that  it 
should  be  repaired.  Therefore,  from  the 
time  when  the  grant  of  the  church, 
whatever  that  might  mean,  was  made  by 
the  king  in  the  largest  possible  terms  to 
the  predecessor  of  the  plaintiff,  the  great 
preponderance  of  the  evidence  is  in  favour 
of  the  view  that  this  disputed  building 
was  the  property  of  the  Duke  of  Norfolk, 
or  at  all  events  was  no  part  of  the  parish 
church. 

But  it  has  been  contended  that  the 
evidence  before  the  time  of  that  grant 
is  wholly  inconsistent  with  the  view  that 
this  was  not  a  part  of  the  parish  church  ; 
and  the  facts  relied  upon  are  the  docu- 
ments and  the  statements  therein  con. 
tained.  It  is  said  that  the  king  could 
only  grant  what  had  been  surrendered  by 
the  college.  That  is  very  true.  I  accede 
to  the  view  that  in  point  of  structure 
there  is  but  one  church,  and  that  the  dis- 
puted building  is  the  great  chancel  of 
that  church ;  and  I  agree  that  the  docu- 
ments shew  that  until  the  college  came  to 
an  end  it  was  used  as  the  chancel  of  the 
church,  and  that  the  only  high  altar  was 
in  that  chancel.  It  was  said  that  these 
circumstances  were  conclusive  for  several 
reasons.    One  reason  was  that  certain 


ceremonies  of  the  Roman  Catholic 
Church  could  only  be  performed  at  a 
high  altar — I  mean  such  ceremonies  as 
high  mass ;  but  upon  enquiry  I  find  that 
these  ceremonies  might  be  performed  at 
the  altar  which  is  in  the  south  transept, 
and  that  marriages  likewise  might  be 
there  celebrated.  The  argument  which 
was  rested  upon  the  mode  of  celebrating 
the  Roman  Catholic  ritual  seems  to  me 
inconclusive.  Reliance  was  also  placed 
upon  the  language  of  the  documents; 
but  the  language  is  not  always  gram- 
matical or  correct,  and  too  much  stress 
cannot  be  placed  upon  it :  it  seems  to  me 
inconclusive.  Then  the  award  seems  to 
me  to  be,  when  added  to  all  the  other 
facts,  fatal  to  the  contention  of  the  defen- 
dant. The  fact  of  such  a  dispute  arising 
shews  that  the  condition  of  the  whole 
church  was  abnormal.  If  it  had  been 
clearly  admitted  to  be  a  parish  church 
and  nothing  else,  no  such  dispute  as 
existed  could  have  arisen.  And,  as  it 
seems  to  me,  the  assumption  made  in  the 
submission  could  not  have  been  acceded 
to  by  the  college,  or  would  have  been  put 
forward  by  the  parish.  It  may  bo  that 
assuming  the  whole  church  to  be  the 
parish  church,  it  would  havo  been  as- 
sumed that  the  college  should  repair 
the  chancel,  bat  it  could  not  have  been 
assumed  that  the  college  should  repair 
the  Lady  Chapel.  In  an  ordinary  parish 
church  that  would  beyond  question  be  a 
part  of  the  church  to  be  repaired  by  the 
parish.  The  award  with  the  admission 
and  disputes  recited  in  it  is  almost  incon- 
sistent with  the  contention  of  the  defen- 
dant. At  least  it  is  most  weighty  evi- 
dence against  it. 

It  is  as  well  to  take  a  view  of  some 
of  the  facts  of  the  case.  It  seems  to  me 
that  the  size  and  nature  of  the  church 
were  extraordinary  if  it  was  built  merely 
as  a  parish  church.  I  think  it  cannot  be 
doubted  that  there  was  a  parish  church 
there  before.  If  the  present  church  had 
been  built  upon  the  foundations  of  the 
old  church,  we  should  have  had  some 
notice  of  them.  It  seems  to  me  that  the 
size  of  the  parish,  as  contrasted  with  the 
size  of  the  church  and  the  fact  of  none  of 
the  foundations  of  the  old  church  being 
visible,  are  strong  to  show  that  this  is  a 
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ranch  larger  church  than  the  old  one.  I 
infer  myself  that  it  was  a  ranch  larger 
church  than  was  necessary  for  the  parish. 
It  was  obvious  that  the  church  was  built 
by  the  Earls  of  Arundel  at  their  own 
cost,  and  that  it  was  not  built  by  the 
parishioners.    They  were  great  Roman 
Catholic  nobles,  and  they  intended  to 
build  the  church  for  the  sake  of  the 
college  of  secular  priests  aud  not  merely 
for  the  sake  of  the  parishioners.  The 
statutes  prescribe  with  great  minuteness 
the  mode  in  which  the  members  of  the 
college  were  to  perform  the  services  in  the 
church :  they  shew  that  the  members  of 
the  college  were  to  be  considered  to  be 
the  rectors  of  the  parish ;  and  the  rectors 
appointed  a  vicar,  who  was  to  perform 
the  services  of  the  church.    It  was  said 
that  as  they  were  ecclesiastical  rectors  of 
the  parish,  they  could  prevent  the  vicar 
whom  they  appointed  from  performing 
the  services  of  the  church  and  could  per- 
form them  themselves.   I  think  that  an 
incorrect  view.  They  were  not  the  eccle- 
siastical superiors  of  the  vicar.  They 
could  not  give   him  orders  at  their 
pleasure,  and  he  as  vicar  would  have  a 
right  to  perform  the  proper  parochial 
services.    If  the  chancel  was  part  of  the 
church,  the  statutes  ought  to  have  pro- 
vided in  what  cases  the  vicar  should 
perform  services  at  the  altar  in  this 
chancel.    But  it  is  obvious  that  they  did 
not  contemplate  that  the  vicar  should 
perform  any  services  at  this  altar,  and 
there  is  no  evidence  that  any  vicar  has 
ever  performed  any  service  at  this  altar 
except  the  servioe  at  the  burials  of  those 
connected  with  the  Dukes  of  Norfolk. 
It  seems  to  me  that  the  statutes  and 
muniments  shew  that  this  church  never 
did  belong  to  the  parish,  but  that  it  was 
built  for  and  given  to  the  college ;  and 
that  inasmuch  as  it  was  built  partly  upon 
the  site  of  the  old  parish  church  the 
parishioners  had  some  rights  over  the 
church,  although  it  did  belong  to  the 
college,  and  that  the  vicar  had  the  right 
to  perform  upon  their  behalf  all  the  neces- 
sary Roman  Catholic  services.  There 
was  one  church  which  belonged  to  the 
college,  in  which  the  college  was  entitled 
to  perform  in  every  part  of  the  church  all 
Roman  Catholic  services;  the  vicar,  on 


the  contrary,  on  behalf  of  the  parishioners, 
was  entitled  to  perform  the  services  onlj 
in  part  of  the  church,  and  that  part  vu 
originally  the  south  transept.  It  was 
argued  that  this  state  of  things  could 
not  exist,  that  no  such  division  of  one 
church  conld  be  supposed ;  butLord  Cola- 
ridge  has  pointed  out  certain  instances 
in  which  it  has  actually  happened,  both 
in  Roman  Catholic  times  and  since.  I 
may  mention  the  chapel  of  Eton  College, 
the  Lady  chapel  of  Ely  Cathedral  Car- 
lisle  Cathedral,  Durham  Cathedral,  and 
Merton  College,  Oxford.  In  all  these 
cases  the  church  or  cathedral  has  not 
belonged  to  the  parishioners  but  to  other 
persons,  and  the  parishioners  merely 
had  a  right  to  perform  services  there. 
I  come,  therefore,  to  the  conclusion  that  all 
the  acts  before  the  grant  by  the  king  to 
the  Duke  of  Norfolk  are  consistent  with 
the  view  that  this  church  belonged  to  the 
college  and  not  to  the  parishioners,  bat 
that  the  parishioners  had  the  right  to 
perform  all  the  services  of  the  Roman 
Catholic  Church  in  the  south  transept 
But  the  parishioners  have  obtained  by 
lapse  of  time  against  the  Dukes  of  Norfolk 
an  absolute  right  to  the  whole  of  the 
church  except  the  building  in  dispute, 
and  perhaps  the  Lady  chapel.  This 
seems  to  me  to  be  the  true  result  of  this 
case.  It  follows,  therefore,  that  the 
judgment  of  Lord  Coleridge  was  right 

Judgment  affirmed. 

Solicitors— Few  &  Co.,  for  plaintiff;  Brooks, 
Jenkins  &  Co.,  for  defendant 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.  1  hoedbb    (appellant)  v.  scorr 
May  4.  J  (respondent). 

Sale  of  Food  and  Drugs  Act,  1875,  «.  6, 
12,  13 — Adulterated  Article— Purchaser- 
Inspector  acting  by  Deputy — Information. 

[For  the  report  of  the  above 
49  Law  J.  Rep.  M.C.  78.] 
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[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Exchequer  Division.) 

1880  1 
June  16,' 17.  )    ^"chbe  t,.  Hudson  * 

Local  Board — Member  acting  after  Dis- 
qualification— Action  for  Penalty — Plain- 
tiff— Consent  of  Attorney-General,  whether 
necessary— Public  Health  Act,  1875  (38 
39  Vict.  c.  55),  s.  253,  and  sched.  II. 
rule  70. 

Section  253  of  the  Public  Health  Act, 
1875,  enacts  that  "  proceedings  for  the  re- 
covery of  any  penalty  under  the  Act  shall 
not,  except  as  in  this  Act  is  expressly  pro- 
vided," be  taken  by  any  person  other  than 
by  a  party  aggrieved,  or  by  the  local  au- 
thority of  the  district,  without  the  consent  in 
writing  of  the  Attorney-Qeneral. 

By  rule  70  of  sched.  II.  (which  by  section 
317  is  to  be  read  as  part  of  the  Act)  any 
person  who  acts  as  member  of  a  local  board, 
after  disqualification,  shall  be  liable  to  a 
penalty  of  501.,  "  which  may  be  recovered 
by  any  person  "  by  action  of  debt.  In  an 
action  to  recover  a  penalty  under  rule  70, 
it  teas,— 

Held  (affirming  the  judgment  of  the 
Exchequer  Division),  that  the  exception  in 
section  253  applied  to  "  any  person  "  suing 
for  a  penalty  under  rule  70,  and  therefore 
that  the  plaintiff  could  bring  his  action 
without  the  consent  of  the  Attorney -General. 

Appeal  from  a  judgment  of  the  Exche- 
quer Division,  reported  ante,  p.  697,  where 
the  facte  are  fully  stated. 

Action  to  recover  a  penalty  for  an 
offence  under  rule  70  of  schedule  II.  of 
the  Public  Health  Act,  1875. 

Bo  wen,  J.,  in  chambers,  ordered  a  stay 
of  proceedings  in  the  action,  on  the 
ground  that  the  plaintiff  was  not  a  "  party 
aggrieved,"  within  the  meaning  of  section 
253  of  the  Act,  nor  had  obtained  the  con- 
sent of  the  Attorney- General  to  bring  the 
action,  as  required  by  that  section. 

The  Exchequer  Division  set  aside  the 
order  of  Bowen,  J.,  and  the  defendant 
appealed. 

W .  G.  Harrison  and  Orompton,  for  the 
defendant. — The  plaintiff  ought  to  have 

*  Coram  Bramwell,  L.J. ;  Baggallay,  L.J. ;  and 
Brett,  L.J. 

Vol.  49.— Q.B.,  CP.  &  Exoh. 


obtained  the  consent  of  the  Attorney- 
Qeneral,  as  a  condition  precedent  to  his 
right  to  bring  this  action.  Beading  sec- 
tion 253  of  the  Publio  Health  Aot,  1875, 
with  rale  70  of  schedule  II.,  the  trao 
construction  is  that  the  words  "  any  per- 
son," by  whom  an  action  may  be  brought 
under  rule  70,  mean  "any  person  with 
the  consent  of  the  Attorney- General." 
Smith  v.  Fieldhouse  (1)  expressly  decides 
that  the  Attorney-General's  consent  is 
necessary  before  bringing  an  action  for 
penalties  under  rale  70  of  schedule  II., 
and  in  Rochfort  v.  Atherley  (2)  the  same 
point  was  also  inferentially  raised  and 
decided.  The  words  of  the  exception  in 
section  253,  "  except  as  in  this  Act  is  ex- 
pressly provided,"  point  to  some  express 
provision  dispensing  with  the  consent  of 
the  Attorney- General.  The  exception  is, 
perhaps,  satisfied  by  express  provisions 
such  as  are  to  be  found  in  section  68, 
with  respect  to  proceedings  for  the  reco- 
very of  penalties  for  polluting  water,  but 
it  is  not  satisfied  by  rule  70,  where  the 
words  "  by  any  person  "  must  be  treated 
as  surplusage,  and  not  as  an  express  pro- 
vision that  the  Attorney- General's  con- 
sent  is  unnecessary.  Section  133  of  the 
Public  Health  Act,  1848,  contains  sub- 
stantially  the  same  provisions  as  section 
253  of  the  Act  of  1875,  only  there  is  no 
exception  in  section  133  as  there  is  here. 
The  decisions  under  the  earlier  Act  shew 
that  the  consent  of  the  Attorney-General 
was  necessary — Boyce  v.  Higgins  (3), 
HoUis  v.  Marshall  (4). 

The  policy  of  the  Legislature  in  passing 
both  Acts  was  to  require  the  consent  of 
the  Attornev-General  in  all  actions  by 
common  informers.  The  penalty  here 
being  recoverable  by  action  of  debt  there 
is  no  power  to  reduce  the  amount,  and 
that  affords  a  special  reason  for  requiring 
the  consent  of  the  Attorney-General  to 
the  action.  The  exception  in  section  253 
of  the  Act  of  1875  may  refer  to  cases  in 
whioh  a  special  person  is  pointed  out  by 
the  Act  as  prosecutor,  as  in  caies  of  pro- 

(1)  35  Law  Times  Rep.  N.S.  602. 

(2)  Law  Rep.  1  Ex.  D.  611. 

(3)  14  Com.  B.  Rep.  1;  23  Law  J.  Rep. 
CP.  5. 

(4)  2  Hurl.  &  N.  755 ;  27  Law  J.  Rep.  Exch. 
235. 
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ceedings  token  under  sections  43,  60, 
and  96. 

A.  Oharles  (A.  dock  with  him),  for  the 
plaintiff. — The  judgment  in  Mollis  v. 
Marshall  (4)  is  not  expressly  against  the 
plaintiff's  contention  on  the  question 
whether  or  not  the  consent  of  the  Attor- 
ney-General was  necessary.  The  decision 
was  that  the  plaintiff  having  framed  his 
declaration  under  section  133  of  the 
Public  Health  Act,  1848,  could  not  main- 
tain  a  qui  tarn  action.  But  possibly  the 
words  "  except  as  in  this  Act  is  expressly 
provided"  were  introduced  into  section 
253  of  the  Act  of  1875  for  the  purpose  of 
meeting  the  decisions  in  Boyce  v.  Higgins 
(3),  and  EoUis  v.  MarshaU  (4).  The  only 
direct  authority  In  the  defendant's  favour 
is  the  decision  in  Smith  v.  Fieldhouse  (1) ; 
but  the  judgment  there  was  only  given 
upon  motion  for  a  rule  nisi,  so  that  the 
question  was  not  fully  argued.  It  is  sub- 
mitted that  the  decision  was  wrong,  and 
should  be  overruled.  The  exception  in 
section  253  refers  to  the  person  who  is  to 
sue,  and  not  to  the  consent  of  the  Attor- 
ney. General.  This  appears  clearly  if  the 
words  of  the  section  are  transposed.  The 
Legislature  intended  that  the  action  might 
be  brought  by  anyone  without  the  consent 
of  the  Attorney- General,  in  all  cases  where 
the  offence  was  by  a  member  or  officer  of 
the  board.  Thus  cases  within  sections 
192  and  193  are  within  the  exception.  If 
the  defendant's  contention  is  right,  the 
words  "  except  as  in  this  Aot  is  expressly 
provided  "  are  void  of  meaning,  because 
in  all  the  instances  mentioned  in  the  ar- 
gument for  the  defendant  the  person  who 
is  to  take  proceedings  is  a  "  party  ag- 
grieved ; "  so  that,  apart  from  the  excep- 
tion, the  consent  of  the  Attorney-General 
would  not  be  necessary. 

Further,  this  is  not  a  penalty  within 
the  meaning  of  section  253,  which  was 
intended  to  apply  only  to  penalties  reco- 
verable under  section  251,  in  a  summary 
manner.  Rule  70  gives  a  different  remedy 
by  action  of  debt. 

Orompton  replied. 

[Boyce  v.  Higgins  (3)  and  Hollis  v. 
Marshall  (4)  were  cited  in  the  arguments, 
as  to  "whether  the  plaintiff  was  a  "  party 
aggrieved  "  within  the  meaning  of  section 
253 ;  but  as  no  judgment  was  given  on 


this  point,  it  is  unnecessary  to  set  forth 
the  arguments.] 

Bbamwbll,  L.J. — I  think  this  judg- 
ment should  be  affirmed,  but  I  come  to 
that  conclusion  with  the  greatest  doubt 
and  hesitation.  There  are  two  ways  of 
reading  section  253.  One  is  to  say  that 
the  words  "  except  as  in  this  Act  is  ex- 
pressly provided  means  "  except  where 
in  this  Act  it  is  expressly  provided  that 
the  consent  of  the  Attorney- General  shall 
not  be  necessary."  The  other  way  of 
reading  the  section  is  that  no  proceedings 
shall  be  had  and  taken  by  any  person 
"  except  as  in  this  Act  is  expressly  pro- 
vided — that  is  to  say,  unless  the  pro- 
ceedings are  taken  either  by  the  party 
aggrieved,  the  local  authority,  by  some 
person  who  has  obtained  the  consent  of 
the  Attorney-General,  or  where  expressly 
provided  for  by  "  any  person "  without 
Lis  consent ;  in  other  words,  that  the 
exception  refers  to  the  person  who  may 
take  proceedings.  On  first  reading  the 
section  I  certainly  thought  the  exception 
referred  to  an  express  provision  in  the 
Act  that  the  consent  of  the  Attorney- 
General  was  not  required.  The  difficulty 
in  adopting  that  construction  is  that  the 
clause  becomes  positively  unmeaning,  be- 
cause nowhere  in  the  Act  is  it  said  that 
the  consent  of  the  Attorney- General  shall 
not  be  necessary.  That  being  so,  lam 
of  opinion  that  the  rule  of  construction— 
not  always  a  reasonable  one  perhaps 
— ought  to  be  applied,  that  you  must 
give,  where  it  is  possible,  a  meaning  to 
all  the  words  of  the  enactment  yon  are 
construing.  I  am  not  sure  that  the  re- 
sult here  is  a  reasonable  one,  because  the 
exception  in  question  may  have  only  been 
placed  in  section  253  ex  abundant*  ca*- 
tela.  But  still  the  exception  is  there, 
and  must  be  construed  according  to  the 
ordinary  rules. 

In  my  opinion,  one  must  put  the  mean- 
ing upon  the  exception  that  it  refers  to 
the  person  who  may  sue — that  is  to  say, 
"  no  person  except  as  in  this  Act  is  ex- 
pressly provided  shall  bring  the  action, 
Ac.  The  effect  of  the  section  would 
then  be  that  proceedings  may  be  taken 
by  a  party  aggrieved — by  the  local  autho- 
rity—in  all  cases  where  the  consent  of 
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the  Attorney-General  has  been  obtained, 
and,  where  expressly  mentioned  in  the 
Act,  by  any  person  otherwise.  One  comes 
to  this  conclusion  the  more  readilythat 
the  only  other  construction  is  an  impos- 
sible one  ;  because,  whereas  there  are  many 
cases  in  which  it  is  enacted  that  penal- 
ties shall  be  incurred  without  saying  who 
is  to  recover  them,  they  can  only  in  those 
cases  be  recovered  by  the  party  aggrieved 
— the  local  authority — or  with  the  con- 
sent of  the  Attorney  •General.  There  are 
three  cases,  and  no  more,  in  which  the 
penalty  may  be  recovered  by  "  any  per- 
son," namely,  under  sections  192  and  193 
and  rule  70.  The  other  sections  which 
impose  penalties  either  give  them  to  the 
party  aggrieved  or  make  no  mention  of 
who  is  to  recover  them.  In  the  present 
case,  under  rule  70,  the  penalties  may 
be  recovered  by  "  any  person."  I  think, 
therefore,  the  exception  in  section  252  is 
satisfied,  and  that  the  consent  of  the  At- 
torney-General is  not  necessary.  I  may 
add,  too,  that  the  three  cases  above  enu- 
merated, in  which  "  any  person  "  may 
sue,  are  the  only  instances  in  the  Act 
in  which  the  penalty  is  recoverable  as  a 
debt.  The  construction  I  am  putting  on 
the  Act  is,  perhaps,  a  technical  one,  and,  as 
I  said,  I  have  the  greatest  doubt  whether 
those  words,  "except  as  in  this  Act  is 
expressly  provided,'  have  not  crept  into 
the  section  without  any  intention  what- 
ever on  the  part  of  the  Legislature  to 
dispense  with  the  consent  of  the  Attor- 
ney-General. It  seems  to  me  not  unrea- 
sonable to  say  that  the  words  "  by  any 
person  "  might  have  been  left  out  of  rule 
70  altogether,  unless  put  in  with  some 
such  intention  as  I  have  indicated.  Per- 
haps also  it  tells  in  favour  of  the  plain- 
tiff's case  that  sections  192  and  193  and 
rule  70  deal  with  offences  by  members  of 
the  local  board  or  their  officers  and  ser- 
vants. It  may  be  that  the  Legislature 
intended  that  for  such  offences  the  con- 
sent of  the  Attorney- General  was  not 
necessary.  There  are  no  other  cases  in 
which  an  action. of  debt  is  maintainable 
"  by  any  person  "  except  in  the  case  of 
offences  committed  by  the  board  or  their 
officers.  As  to  authority,  we  have  the 
opinion  of  Lord  Coleridge  and  Baron 
Pollock  in  Smith  v.  IHddhome  (1)  against 
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our  present  view.  On  the  other  hand, 
we  have  the  opinion  of  Mr.  Justice 
Bowen  and  Justices  Huddlestone  and 
Stephen,  in  the  Exchequer  Division, 
in  favour  of  it.  I  cannot  say  that  they 
wore  wrong.  I  think  that  the  prin- 
ciples and  rules  of  construction  upon 
which  Courts  are  accustomed  to  act,  jus- 
tify us  in  saying  that  this  appeal  should 
be  dismissed.  I  may  add  that  possibly  the 
meaning  of  the  Act  may  have  been  that 
a  party  aggrieved  may  sue  in  all  cases ; 
so  may  the  local  authority;  but  when 
the  local  authority  can  sue  and  does  not, 
an  aotion  by  a  common  informer  is  looked 

rn  with  suspicion,  and  the  consent  of 
Attorney-General  is  made  necessary ; 
but  when  the  local  authority  themselves 
are  the  offenders,  the  general  rule  is  not- 
to  prevail,  and  proceedings  may  be  taken 
without  consent.  Another  thing  is  no- 
ticeable, that  in  this  Act  the  words  "  ex- 
cept as  in  this  Act  is  expressly  provided  " 
have  been  inserted,  not  having  been  in 
the  corresponding  provision  in  the  former 
Act. 

Bagoallay,  L.J.  — I  agree  that  the 
judgment  of  the  Exchequer  Division 
should  be  affirmed.  A  large  number  of 
penalties  are  created  and  imposed  by 
this  Act  for  offences  which  may  be  com- 
mitted either  by  persons  other  than 
members  of  the  local  authority  or  their 
servants,  or  by  the  local  authority  or 
their  servants.  There  is,  in  my  view,  a 
distinction  drawn  in  the  Act  between  the 
one  case  and  the  other.  In  the  former 
case  no  provision  is  made  specifying  the 
person  by  whom  proceedings  are  to  be 
taken,  except  in  sections  60  and  68.  In 
the  first  class  of  cases  either  the  party 
aggrieved,  or  the  local  authority,  or  a 
person  with  the  consent  of  the  Attorney- 
General,  may  sue.  The  only  other  cases 
are  the  three  mentioned  in  sections  192 
and  193,  and  in  rule  70,  which  deals  with 
the  case  of  members  of  the  board  act- 
ing without  a  proper  qualification.  In 
theso  cases  the  penalty  may  be  recovered 
by  "  any  person  "  in  an  action  of  debt. 
It  appears  to  me  that  the  distinction 
drawn  in  the  Act  between  the  one  class 
of  cases  and  the  other  is  both  with  re- 
gard to  the  nature  of  the  person  who  is 
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to  sue  and  the  mode  in  which  the  penalty 
is  to  be  enforced.  I  think  that  the 
words,  "except  as  in  this  Act  is  ex- 
pressly provided,"  in  section  253,  must 
be  construed  according  to  their  place  and 
collocation  in  the  section.  A  restriction 
is  placed  upon  the  general  power  to  sue, 
and  an  exception  is  made  from  that  re- 
striction. The  collocation  of  the  words 
forming  that  exception  shews  that  the 
exception  is  satisfied  by  the  three  cases 
of  offences  by  the  board  or  their  servants, 
of  which  rnle  70  is  one.  Those  are  clearly 
cases  in  which  a  penalty  may  be  reco- 
vered by  action  in  a  particular  manner 
by  any  person.  I  think  this  is  a  reason- 
able provision,  and  where  the  offence  is 
by  the  board  or  their  servants,  the  Legis- 
lature might  well  intend  for  the  public 
benefit  to  give  a  more  extended  power 
of  proceeding. 

Beett,  L.J. — In  this  case  I  am  sorry 
to  say  that  I  cannot  dissent  from  the 
view  expressed  by  the  other  members  of 
the  Court.  For  my  own  part  I  am  un- 
able to  read  the  section  grammatically, 
and  I  can  hardly  read  it  so  as  to  pat  a 
sensible  meaning  on  the  words.  I  can- 
not help  thinking  that  the  section  was 
drawn  with  the  intention  of  putting  a 
bridle  on  common  informers,  bat  that 
somebody  out  of  excessive  caution  has 
inserted  an  exception  to  which  no  mean- 
ing can  be  given  except  that  given  by 
Lord  Justice  Bramwell.  I  feel  compelled 
to  give  effect  to  the  words  we  find  m  the 
section,  according  to  the  known  rules  of 
construction. 

Judgment  affirmed. 


Solicitors— Iliffe,  Russell,  Uiffe  &  Cardale,  agents 
for  Laycock  &  Co.,  Huddersfield,  for  plaintiff; 
J.  &  E.  Scott,  agents  for  G.  Gatey,  Ambleside, 
for  defendant. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1880      f CHAPLB0  AND  wira  *•  rai 
Anril  24   \      BBUKSWICK  B1KBFIT  BCILD- 
P  |_     INO  SOCIETY  AND  OTHERS. 

Principal  and  Agent — Unincorporated 
Building  Society  —  Loan  —  Payment  to 
Treasurer — Liability  of  Society  and  di- 
rectors— Certified  Rules,  contravention  of. 

By  the  certified  rules  of  an  unincorporated 
building  society  the  directors  were  em- 
powered to  borrow  money  up  to  a  prescribed 
limit.  The  course  of  business  was  for  the 
treasurer  of  the  society  to  receive  the  loan 
and  give  the  lender  a  receipt,  together  with 
an  undertaking  on  behalf  of  the  directon  to 
give  a  promissory  note  of  the  directors  for 
the  amount,  and  these  notes  were  subse- 
quently exchanged  for  the  receipt  and  under- 
takings. The  plaintiffs  advanced  1002.  to 
the  society,  paying  the  amount  to  the 
treasurer  and  receiving  from  him  a  receipt 
and  undertaking.  This  sum  was  never paid 
over  to  the  society,  but  was  appropriated 
by  the  treasurer  to  his  own  use;  and  no 
promissory  note  for  the  amount  was  pro- 
cured for  the  plaintiffs.  At  the  time  of 
this  loan  the  society  had  borrowed  in  excess 
of  the  limit  prescribed  by  the  rules.  Ths 
plaintiffs  having  sued  the  society  and  the 
directors  to  recover  the  amount, — Held,  that 
the  society  and  the  directors  might  and  did 
hold  out  the  treasurer  as  having  authority 
to  act  for  them  in  the  way  he  did,  and  that 
they  were  both  liable,  notimilistanding  that 
the  amount  of  the  plaintiffs'  loan  was  in 
excess  of  the  limit  prescribed  by  the  rsfei 
of  the  society. 

Further  consideration. 
The  facte  and  arguments  are  sufficiently 
stated  in  the  judgment. 

Charles  Russell,  Taylor  and  C.  A.  Bus- 
sell,  for  the  plaintiffs. 

Bey  wood  {HerscheU  with  him),  for  the 
defendant  society. 

Pope  and  Crompton,  for  the  defendant 
directors. 

Lord  Coleridge,  C.J.  (on  April  24).— 
This  case  was  tried  before  me  and  a  special 
jury  at  Manchester  in  February 
certain  points  arising  on  the  findings  of 
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the  jury  were  argued  before  me  at  West- 
minster on  the  13th  and  20th  of  March ; 
and  I  now  proceed  to  give  judgment. 

The  action  was  brought  against  the 
Brunswick  Building  Society,  and  the 
directors  of  the  society,  to  recover  a  con- 
siderable sum  of  money  lent  by  the  plain- 
tiffs to  the  society  under  circumstances 
which  I  will  presently  detail.  The  whole 
of  the  sum  in  dispute,  with  interest,  has 
been  paid  by  the  defendants,  except  a 
sum  of  100Z.  But  as  the  defence  to  this 
sum  of  100Z.  is  one,  upon  the  validity  or 
invalidity  of  which  the  liability  to  pay 
many  thousands  of  pounds  dopends,  it  is 
thought  worth  while,  and  no  doubt  is 
worth  while,  to  resist  payment  of  it. 

The  defondant  society  was  established 
in  January,  1871.  Its  rules  were  certi- 
fied pursuant  to  the  Act  then  in  force  in 
March,  1871,  and  certain  amendments  to 
the  rules  were  certified  in  March,  1873. 
Its  object  is  defined  by  the  first  rule, 
which  is  as  follows : — 

"  1.  This  society  shall  be  denominated 
the  *  Brans  wick  Permanont  Benefit  Build- 
ing Society.'  Its  object  is  to  enable  its 
members  to  receive  the  amount  or  value 
of  a  share  or  shares  to  purchase  or  erect 
freehold  or  leasehold  property.  Payments 
to  be  made  fortnightly  in  such  sums  as 
are  hereinafter  specified  and  defined ;  each 
share  to  be  of  the  value  of  102.  Members 
may  subscribe  for  any  number  of  shares." 

The  sixth  rule  prescribes  that  the 
directors  shall  at  any  meeting  elect  a 
treasurer  from  amongst  themselves  and 
the  other  members  at  such  remuneration 
as  may  be  deemed  proper. 

The  tenth  rule  is  this :  "  Messrs. 
Keighley,  Lea,  Son  &  Co.,  shall  be  the 
secretaries  to  the  society." 

The  twelfth  rule,  upon  which  much  of 
the  argument  before  me  turned,  is  as 
follows : — 

'*  The  directors  may  at  any  time,  as 
may  be  necessary  for  the  purposes  of  the 
society,  borrow  money  at  interest  from 
any  banker  with  whom  tho  funds  of  the 
society  shall  be  deposited,  or  from  any 
other  source,  to  procure  which  the  directors 
may  give  anch  security  as  thoy  may  think 
proper ;  but  the  total  amount  of  money 
to  be  so  borrowed  shall  not  at  any  one 
time  exceed  ttoo-thirds  of  the  amount  for 


the  time  being  secured  by  the  mortgages 
to  the  society. 

It  is  admitted  that  when  the  1002.  in 
dispute  in  this  action  was  paid  by  the 
plaintiffs,  the  total  amount  of  money 
borrowed  by  the  society  exceeded  (in  fact 
it  very  largely  exceeded)  tho  amount 
secured  by  mortgage  within  the  terms  of 
this  twelfth  rule.  The  question  is,  whe- 
ther the  society  and  the  directors  of  the 
society  are  nevertheless  liable  to  repay  it 
under  the  circumstances  which  I  now 
proceed  to  state. 

The  money  was  not  paid  to  the  society 
itself  assembled  at  a  general  meeting,  nor 
even  to  one  or  more  of  the  directors  at 
any  board  meeting.  It  was  paid  to  a  Mr. 
Keighley  Lea;  and  his  connection  with 
the  society  and  with  the  directors  was 
this :  His  firm  were  made  secretaries  by 
the  tenth  rule.  They  kept  all  the  business 
and  cash  books  belonging  to  the  society. 
One  of  them  attended  the  meetings  of  the 
directors  and  kept  the  minutes.  Mr. 
George  Lea  had  been  treasurer,  and  after 
his  death  Keighley  Lea  acted  as  treasurer, 
and  received  all  the  money  paid  to  the 
society ;  and  if  he  was  not  treasurer  there 
was  none.  A  question  was  made  as  to 
the  exact  meaning  of  certain  minutes 
referring  to  the  appointment  of  treasurer 
— a  question  which,  after  the  statement  of 
fact  just  made,  and  made  in  the  uncon- 
tradicted words  of  one  of  the  witnesses, 
I  do  not  think  it  material  to  discuss. 

The  office  of  Keighley  Lea  was  the  only 
office  of  the  defendant  society ;  there  only 
the  society  met  whenever  it  did  meet; 
there  only  the  meetings  (generally  once  a 
fortnight)  of  the  directors  were  held. 
Keighley  Lea  was,  as  one  of  the  directors 
who  was  a  witness  at  the  trial  called  him, 
"the  factotum  of  the  society."  The 
society  borrowed  money  largely ;  and  the 
mode  in  which  the  borrowing  was  con- 
ducted was,  without  any  exception,  from 
the  very  beginning  of  the  society,  the 
mode  pursued  in  this  case.  The  lender 
brought  the  money  to  Keighley  Lea ;  a 
receipt  and  an  undertaking  on  behalf  of 
the  directors  to  give  a  promissory  note  of 
the  directors  was  given  him  in  the  form 
used  in  this  case  on  behalf  of  the  society 
and  the  directors,  either  by  Keighley  Lea 
or  by  one  of  his  clerks ;  promissory  notes 
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for  tho  amount  of  the  sum  lent  were  then 
signed  by  the  directors  at  their  next 
meeting  and  exchanged  for  the  receipt 
and  undertaking  through  Keighley  Lea ; 
and  on  the  sums  so  borrowed  and  so 
secured  interest  was  paid.  Except  as  to 
the  100Z.  now  in  dispute  this  course  was 
followed  with  respect  to  the  plaintiffs: 
all  the  Bums  lent  to  the  society  were 
secured  by  tho  promissory  notes  of  the 
directors,  and  these  notes  have  been  paid. 
In  tho  case  of  this  1002.  the  money  was 
received  and  the  receipt  and  undertaking 
was  given,  but  no  promissory  note  was 
ever  procured.  The  money  was  paid  to 
Keighley  Lea  on  the  29th  of  October, 
1878,  and  in  December,  1878,  or  in 
January,  1879,  Keighley  Lea  absconded, 
a  large  sum  of  money  belonging  to  the 
society  and  paid  to  him  having  never 
been  paid  over  to  them  by  him.  On  ap- 
plication to  the  directors  by  the  plaintiffs 
they  refused  either  to  pay  interest  on  the 
100?.  or  to  give  their  promissory  note  for 
it ;  they  repudiated  all  liability  for  them- 
selves or  for  the  society ;  and  the  question 
is,  Are  either  or  both  liable  ? 

At  the  trial  the  evidence  was  sub- 
stantially all  one  way;  and  I  left  two 
questions  to  the  jury :  first,  Did  the  de- 
fendant society  hold  out  Keighley  Lea  to 
the  plaintiffs  as  having  authority  to  re- 
ceive this  loan  on  their  behalf  on  the 
terms  on  which  it  was  received  ?  second, 
Did  the  defendant  directors  ?  The  jary 
answered  both  questions  in  the  affirma- 
tive ;  and,  if  they  could  so  find  in  point 
of  law,  I  am  of  opinion  that  there  was 
abundant  evidence  to  warrant  them  so 
finding  in  point  of  fact.  It  is  said,  how- 
ever, that  they  could  not ;  and  this  has 
now  to  be  considered. 

The  case  is  not  quite  the  same  as  it 
affects  the  society  and  as  it  affects  the 
directors,  and  I  will  deal  with  the  liability 
of  each  separately ;  and  first  as  to  the 
society  itself. 

It  is  true  that  though  it  has  been  incor- 
porated under  the  provisions  of  37  A  38 
Vict.  c.  42,  it  had  not  been  so  incor- 
porated, and  was  not  a  corporation,  at  the 
time  of  the  lending  of  this  1002.  But  the 
society  as  a  body,  just  as  any  other  co- 
partnership as  a  body,  might  know,  and  so 
act  upon  their  knowledge,  as  to  sanction 


the  proceedings  of  Keighley  Lea.  Of 
this  knowledge  and  of  their  so  acting 
upon  it,  there  has  been  abundant  evidence 
given  against  the  society.  If  it  was  not 
so  in  point  of  fact  it  might  have  been 
denied.  If  the  members  of  the  society  or 
any  of  them  were  really  ignorant  of  what 
Keighley  Lea  was  habitually  doing,  and 
if  knowing  it  they  did  not  sanction  it, 
they  might  have  been  called  to  say  so. 
No  one  was  called  to  say  so,  probably  for 
the  best  reason,  that  no  one  could  be. 
The  case  comes,  therefore,  under  a  well- 
settled  principle.  The  society  have  put 
their  agent  in  his  place  to  do  the  very 
acts  for  them  which  he  did,  and  they  most 
be  answerable  for  the  manner  in  which  he 
has  conducted  himself  in  doing  those  acts. 
If  authority  be  necessary  for  this  pro- 
position it  is  to  be  found  in  the  cases  of 
Barwiek  v.  The  English  Joint-Stock  Bank 
(1)  and  Mackay  v.  The  Commercial  Bank 
of  New  Brunswick  (2).  The  dicta  of 
Lord  Cranworth  and  Lord  Chelmsford  in 
the  case  of  Addie  v.  The  Western  Batik  of 
Scotland  (3),  which  have  been  supposed 
to  conflict  with  these  cases,  are  clearly 
explained  and  reconciled  by  Sir  Montague 
Smith  at  p.  413  of  the  report  of  the  case 
in  the  Privy  Council. 

It  has  been  argued  that,  in  order  to 
ascertain  whether  the  society  have  put 
thoir  agent  in  his  plaice  to  do  for  them  the 
acts  he  did,  the  constitution  of  the  society 
itself  must  be  borne  in  mind.  I  make  no- 
doubt  at  all  that  this  is  true ;  and  if  it 
should  turn  out  that  the  society  could  not 
authorise  an  agent  to  do  the  act,  because 
it  was  an  act  they  could  not  do  themselves, 
they  would  not  be  liable  for  what  he  did. 
The  argument  addressed  to  me  on  this 
point  was  as  follows :  This  is  a  society 
which  exists  only  for  certain  purposes :  it 
does  not  exist  for  the  purpose  of  borrow- 
ing beyond  the  limit  ascertained  by  the 
twelfth  rule ;  it  could  not  itself  borrow ; 
it  could  not  ratify  the  acts  of  its  directors 
in  so  borrowing;  any  such  borrowing, 
therefore,  by  an  agent,  as  there  was  in 
this  case,  cannot  be  authorised  in  point  of 

(1)  86  Law  J.  Rep.  Exch.  147;  Law  Rep.  2 
Exch.  259. 

(2)  43  Law  J.  Rep.  P.C.  3J ;  Law  Rep.  5  P.O. 
304. 

(3)  Law  Rep.  1  HJ»  Oas.  Sc.  App.  145. 
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fact,  because  there  is  no  power  to  authorise 
it  in  point  of  law.  And  the  judgment 
of  the  House  of  Lords  in  The  Ashbury 
Railway  Carriage  Company  v.  Jtiche  (4) 
was  cited  as  establishing  conclusively 
the  proposition  contended  for.  I  think 
it  establishes  nothing  of  the  kind.  The 
company  in  that  case  was  an  incorporated 
company,  with  a  memorandum  and  articles 
of  association.  The  contract  on  which 
the  action  against  the  company  was 
brought  was  a  contract  which,  in  the 
opinion  of  all  the  Judges  (they  differed 
upon  other  points,  but  agreed  on  this), 
was  inconsistent  with  the  memorandum 
of  association;  and  on  this  ground  the 
House  of.  Lords  decided  the  case.  But 
in  the  case  before  me  there  is  no  memo- 
randum and  no  articles  of  association ; 
and  if  it  be  said,  as  with  some  reason  it 
may  be,  that  the  first  rule  is  analogous  to 
the  memorandum,  and  the  remaining 
mles  to  the  articles,  then  there  is  the 
authority  of  Laing  v.  Reed  (5)  to  shew 
that  the  existence  in  each  a  society  as 
this  of  such  a  rule  as  rule  twelve  is 
neither  illegal  in  itself  nor  inconsistent 
with  a  rule  exactly  like  rule  one  in  the 
present  case.  I  may  observe  in  passing 
that  the  authority  of  Laing  v.  Reed,  (5)  is 
expressly  recognised,  and  in  no  way 
diminished  by  the  later  case  of  In  re 
The  National  Permanent  Benefit  Building 
Society  ex  parte  Williamson  (6).  These 
cases,  it  is  true,  establish  only  that  suoh  a 
society  as  this  may  borrow  ;  they  do  not 
ascertain  that  if  it  borrows  beyond  the 
limit  prescribed  by  the  rules  it  may  never- 
theless be  liable.  But  both  were  oases 
in  which  this  point  did  not  and  could 
not  arise ;  for  they  were  cases  in  which 
the  plaintiffs  were  themselves  members  of 
the  company ;  and  it  may  well  be  as  be- 
tween members  of  the  company  and  the 
directors,  suoh  a  rule  as  rule  twelve  may 
in  certain  circumstances  protect  the  com- 
pany or  certain  members  of  it.  But  this 
case  is  not  like  those.  Rule  twelve  ap- 
plies in  terms  to  the  directors  only.  In 
this  case  the  society,  for  a  purpose  in 

(4)  44  Lair  J.  Rep.  Ezch.  1 85 ;  Law  Rep.  7  E. 
&Ir.  App.  «Mlrf3. 

(6)  39  Law  J.  Rep.  Chanc.  1 ;  Law  Rep.  5 
Chanc.  App.  4. 

(6)  Law  Rep.  5  Chanc  App.  809. 


itself  legal,  have  authorised  Keighley  Lea 
to  take  this  100Z.  for  them  from  the  plain- 
tiffs. I  am  of  opinion  they  are  liable  to 
repay  it. 

So  much  as  to  the  society.  As  to  the 
directors  it  seems  to  me  quite  plain  that 
they  might,  if  they  pleased,  hold  out 
Keighley  Lea  to  the  plaintiffs  as  authorised 
to  undertake  for  them  that  they  would 
give  their  promissory  note  on  the  receipt 
of  money  paid  as  this  100Z.  was  paid.  It 
seems  to  me  equally  plain  that  there  is 
overwhelming  evidence,  quite  uncon- 
tradicted, that  they  did  in  fact  so  hold 
him  out.  It  follows,  I  think,  that  they 
are  bound  by  his  undertaking ;  and  that 
they  must  either  give  their  promissory 
note,  or,  in  the  events  which  have  hap- 
pened, pay  the  money.  Indeed,  if  the 
action  had  been  against  them  alone  their 
very  able  counsel  felt  that  unless  he  could 
get  rid  of  the  verdict  he  could  not  resist 
this  consequence.  But  he  contended  that 
as  the  action  had  been  brought  against 
the  society  as  well  as  the  directors  the 
claims  were  inconsistent,  and  that  if  I 
held  the  society  liable  I  could  not  at  the 
same  time  hold  the  directors  liable.  The 
claims  do  not  seem  to  me,  however,  to  be 
inconsistent.  I  have  said  that  I  think  the 
society  might  and  did  hold  out  Keighley 
Lea  as  having  authority  to  do  what  he 
did  and  to  receive  this  money  for  them. 
1  also  think  that  the  directors  might  well, 
and  did  in  fact,  hold  him  out  as  having 
authority  from  them  to  undertake  for 
them  that  they  should  give  their  pro- 
missory note.  He  did  undertake  for 
them,  and  they  are  bound  by  his  under- 
taking. 

I,  therefore,  give  judgment  for  the 
plaintiffs  against  both  sets  of  defendants 
and  with  costs. 

Judgment  for  plaintiffs. 


Solicitors — E.  W.  Le  Richo,  agent  for  Cobbett  & 
Co.,  Manchester,  for  plaintiffs;  Ebenezer  Le 
Riche,  agent  for  R.  W.  Stead,  Manchester,  for 
defendant  society ;  Worthington,  agent  for  Sale 
&  Co.,  Manchester,  for  defendant  directors. 
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[IN  THE  DIVISIONAL  COURT  FOR  THE 
Q.B..  CP.  AND  EXCH.  DIVISIONS.] 

1880.  1 

Aug  2    J       W"™  *•  MOLINEAUX. 

Practice  —  Time,  for  giving  Notice  of 
Trial  —  Rules  of  Court,  1875,  Order 
XXXVI.  rule  3. 

By  Order  XXXVI.  rule  3,  a  plaintiff  is 
entitled  as  of  right  to  give  notice  of  trial 
with  his  reply,  even  though  the  reply  may 
not  formally  close  the  pleadings. 

This  was  an  appeal  from  Lopes,  J., 
sitting  at  chambers,  who  had  refused  to 
set  aside  a  notice  of  trial  given  by  the 
plaintiff  with  his  reply.  As  a  matter  of 
fact,  the  reply  did  not  close  the  plead- 
ings. In  order  to  join  issne,  a  formal 
rejoinder  was  necessary  on  the  part  of 
the  defendant,  which  had  not  been  de- 
livered when  the  summons  was  before 
Lopes,  J.,  at  chambers,  but  had  been 
delivered  before  the  appeal  came  on  for 
argument  here. 

Clay,  for  the  defendant. — The  intention 
of  Order  XXXVI.  rule  3  is,  that  notice 
of  trial  can  be  given  with  the  reply  only 
when  the  reply  actually  closes  the  pro- 
ceedings. Stephen,  J.,  has  adopted  this 
interpretation  of  the  rule  in  his  judg- 
ment in  The  Metropolitan  and  Inner  Circle 
Completion  Railway  Company  v.  The  Me- 
tropolitan Railway  Company  (1). 

[Hawkins,  J. — That  case  was  one  of 
irregularity  in  entering  an  action  for 
trial,  not  in  giving  notice  of  trial.] 

Smart  (of  the  Chancery  bar),  for  the 
plaintiff,  was  not  called  upon. 

Cockbubn,  C.J. — The  plaintiff  is  clearly 
within  the  terms  of  the  rule,  which  says 
that  he  may  "  with  his  reply  "  give  notice 
of  trial.  This  he  has  done,  and  it  was 
his  strict  right  to  do  so.  The  alternative 
words,  "  or  at  any  time  after  the  close  of 
the  pleadings,"  have  no  application  to 
such  a  case  as  the  present.  The  defen- 
dant here  could  not  be  prejudiced,  as  all 
that  remained  to  be  done  was  the  mere 
formality  of  joining  issue. 

Hawkins,  J. — The  rule  gives  the  plain- 

(1)  Ante,  p.  505 ;  Law  Rep.  5  Ex.  D.  196. 


tiff  the  option  of  giving  notice  of  trial 
either  with  his  reply  or  at  a  subsequent 
stage.  It  does  not  say,  "  with  his  reply, 
if  the  reply  closes  the  pleadings."  The 
alternative  words,  "  or  at  any  time  after 
the  close  of  the  pleadings,"  are  not 
superfluous,  but  apply  to  different  cir- 
cumstances from  the  present. 

Appeal  dismissed.    Plaintiff's  costs  in 
the  cause. 


Solicitors — Parkers,  agents  for  Greaves  &  Taylor, 
Bradford,  for  plaintiff;  Crowder,  Anstie&Visud, 
agents  for  C.  Whiteley,  Leeds,  for  defendant 


(IN  THE  DIVISIONAL  COURT  FOB  THE 
Q.B.,  CP.  AND  EXCH.  DIVISION!] 

1880.  1 


GRANT  V.  HOLLAND. 


July  29. 

Practice  —  Time  for  moving  for  Neu 
Trial  — Rules  of  Court,  1875,  Order 
XXXIX.  rule  la. 

According  to  the  proper  interpretation  of 
Order  XXXIX,  rule  la,  as  amended  by 
the  rules  of  March,  1879,  a  party  applying 
for  a  new  trial  has  the  whole  of  four  <Uu)t 
within  which  to  move ;  and  if  no  Divisional 
Court  sits  upon  the  fourth  day,  his  time  is 
then  extended  to  the  next  sitting  of  a  Divi- 
sional Court. 

The  trial  of  this  action  had  taken  place 
in  London,  and  a  verdict  had  been  given 
for  the  defendant,  and  judgment  entered 
accordingly,  on  Thursday,  the  1st  of  July, 
1880.  A  Divisional  Court  to  hear  mo- 
tions sat  on  Monday,  the  5th  of  July. 
The  next  sitting  of  a  Divisional  Court 
was  on  Thursday,  the  8th  of  July,  when 
the  plaintiff  obtained  a  rule  nisi  for  anew 
trial.  Subsequently,  the  defendant  ob- 
tained a  rule  nisi  calling  upon  the  plaintiff 
to  shew  cause  why  his  rule  for  a  new 
trial  should  not  be  set  aside,  on  the  ground 
of  irregularity,  and  also  because  it  was 
obtained  out  of  time. 

The  ground  of  irregularity  was  re- 
moved by  a  personal  explanation  of 
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counsel ;  and  the  second  point — as  to 
time — now  came  on  for  hearing. 

The  practice  as  to  the  time  for  moving 
for  a  new  trial  is  regulated  by  Order 
XXXTX.  role  la,  as  amended  by  the  rules 
of  March,  1879.  The  rule  now  runs  as 
follows  :— 

"  An  application  to  a  Divisional  Court 
for  a  new  trial,  if  the  trial  has  taken  place 
in  London  or  Westminster,  shall  be  made 
within  four  days  after  the  trial,  or  on 
the  first  subsequent  day  on  whioh  a  Divi- 
sional Court  to  which  the  application  may 
be  made  shall  have  actually  sat  to  hear 
motions.'1 

Candy,  for  the  plaintiff,  showed  cause 
against  the  second  rule  nisi. — The  plaintiff 
was  not  bound  to  move  the  Court  whioh 
sat  on  the  5th  of  July.  He  had  the 
whole  of  four  days  after  the  trial  within 
which  to  make  up  his  mind  whether  to 
move  or  not.  The  5th  of  July  was  only 
the  third  day,  deducting  the  intervening 
Sunday,  which  does  not  count.  He  was, 
therefore,  within  his  strict  right  in  moving 
on  the  8th  of  July,  which  was  the  first 
subsequent  day  on  which  a  Divisional 
Court  sat. 

Pollard,  for  the  defendant,  in  support 
of  the  rule.— A  Court  actually  sat  within 
the  four  days,  to  which  the  plaintiff  ought 
to  have  made  his  motion  for  a  new  trial. 
If  he  did  not  make  his  motion  then,  he 
ought  at  least  to  have  applied  for  an  ex- 
tension of  time.  Stirling  v.  Du  Barry 
(1),  which  was  decided  by  the  Court  of 
Appeal  on  a  cognate  rule,  is  an  express 
authority  for  this. 

Cockbubn,  C.J. — The  language  of  the 
rule  is  clear  and  unmistakable,  and 
differs  materially  from  the  language  of 
Order  LIV.  rule  6,  under  whioh  Stirling 
v.  Tht  Barry  (1)  was  decided.  That  was 
the  case  of  an  appeal  from  chambers; 
this  relates  to  the  time  of  moving  for  a 
new  trial.  The  former  practice  gave  to 
a  party  proposing  to  apply  for  a  new  trial 
four  days,  as  of  right,  within  which  to 
make  up  his  mind.  In  other  words,  he 
had  up  to  the  end  of  the  fourth  day.  By 
the  new  rule  it  was  never  intended  to 

(1)  Law  Rep.  5  Q.B.  D.  66. 
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restrict  that  right,  or  to  compel  him  to 
come  for  an  extension  of  time.  He  still 
has  four  days  absolutely  ;  but  if  no  Court 
is  sitting  on  the  fourth  day,  he  has  now 
the  option  given  him  of  coming  upon  the 
next  day  on  which  a  Divisional  Court 
sits,  which  is  thus  substituted  for  his 
fourth  day. 

Hawkins,  J. — I  am  of  the  same  opinion. 
Rule  discharged  with  costs. 


Solicitors — John  Nicholls,  for 
Ellis,  Munday  &  Co.,  for  i 


C.  0. 


[IN  THE  EXCHEQUER  DIVISION.] 
1880.  I 

May  18.  >      aldbbson  v.  maddisoh. 
June  2.  J 

Contract — Promise  to  leave  Realty  by 
Willr-Statute  of  Frauds. 

In  an  action  for  the  title-deeds  of  a  farm, 
the  jury  found  that  the  defendant  was  in- 
duced to  serve  the  plaintiff's  predecessor  in 
title  for  many  years  as  his  housekeeper 
without  wages,  and  to  give  up  other  pro- 
spects by  the  promise  made  by  him  to  her  to 
make  a  will  leaving  her  a  life  estate  in  the 
farm : — Held,  that  the facts  found  amounted 
to  a  contract  to  leave  the  farm  by  will  to 
the  defendant,  and  that  the  defendant 
having  served  as  stipulated  was  entitled  to 
judgment,  although  the  contract  was  not  in 
writing. 

Further  consideration  before  Stephen,  J. 

The  facts  proved  at  the  trial  and  the 
arguments  adduced  on  the  further  con- 
sideration, appear  from  the  written  judg- 
ment of  the  learned  Judge. 

Bagshawe,  Oainsford  Bruce  and  Ridley, 
for  the  plaintiff. 

H.  F.  Bristowe,  Waddy,  and  /.  Edge, 
for  the  defendant. 

Stbphbk,  J.  (on  June  2). — This  case 
was  tried  before  me  at  the  Durham  Sum- 
mer Assizes  in  1879,  and  was  reserved  by 
me  for  further  consideration. 

6  K 
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Alderson  v.  Maddison,  Etc  a. 

The  statement  of  claim  alleged  that 
the  plaintiff  was  brother  and  heir-at-law 
of  Thomas  Alderson,  deceased,  who  died 
intestate  on  the  15th  of  December,  1877, 
and  in  whose  service  the  defendant, 
Elizabeth  Maddison,  had  lived  as  house- 
keeper for  many  years  before  his  death. 
Thomas  Alderson,  at  the  time  of  his 
death,  was  owner  in  fee  of  an  estate 
called  Manor  House  Farm,  and  on  his 
death  his  property  descended  to  the  plain- 
tiff as  his  heir-at-law.  The  defendant 
took  possession  on  Thomas  Alderson's 
death,  of  the  title-deeds  of  the  properly. 
The  plaintiff  claimed  the  restitution  of 
the  title-deeds  and  damages  for  their  de- 
tention. 

The  statement  of  defence  admitted  in 
substance  the  allegations  of  the  statement 
of  claim,  but  stated  in  some  detail  that 
Thomas  Alderson  becoming  indebted  to 
the  defendant  for  wages,  and  wishing  her 
to  remain  in  his  service,  made  an  agree- 
ment with  her  to  the  effect  that  if  she 
would  forbear  to  press  him  for  the  arrears 
of  wages  dne  to  her,  and  would  serve  him 
for  the  rest  of  his  life  without  wages, 
he  would  at  his  death  leave  her  a  life 
interest  in  the  Manor  House  Farm. 
Paragraph  7  of  the  statement  of  defence 
stated  that  Thomas  Alderson,  meaning  to 
carry  out  his  promises,  made  a  will  by 
which  he  left  the  property  in  question 
(subject  to  a  small  annuity)  to  the  de- 
fendant for  her  life. 

By  way  of  counter-claim  the  defendant 
repeated  the  statements  above  mentioned, 
and  added  that  the  will  referred  to, 
though  signed  by  Thomas  Alderson,  was 
not  properly  attested,  whereby  he  had 
failed  to  fulfil  his  engagements  to  her. 
She  claimed  a  declaration  that  she  was 
entitled  to  a  life  estate  in  the  Manor 
House  Farm,  or  to  such  life  estate  as  the 
draft  will  purported  to  devise  to  her,  and 
that  she  was  entitled  to  retain  the  deeds 
for  her  life.  In  the  alternative  she 
claimed  to  be  entitled  to  retain  the  deeds 
till  she  had  been  paid  all  wages  due  to 
her,  or  fair  remuneration  for  her  services. 

The  counter-claim  originally  contained 
an  alternative  claim  to  have  the  real  and 
personal  estate  of  Thomas  Alderson  ad- 
ministered, and  that  she  might  be  de- 
clared to  be  a  simple  contract  creditor 


for  the  amount  of  her  wages  at  a  fair 
payment  for  her  services;  bat  in  the 
amended  statement  of  defence  this  waa 
struck  out,  so  that  the  only  questions 
before  the  Court  are,  whether  the  defen- 
dant is  entitled  to  a  life  estate  in  the 
property,  and  whether  she  is  entitled  to  a 
hen  on  the  deeds. 

At  the  trial  it  was  proved  that  Thomas 
Alderson  had  made  the  will  referred  to, 
and  that  it  had  not  been  properly  attested, 
so  that  as  a  will  it  was  void. 

[After  stating  the  evidence  at  length 
the  judgment  proceeded :] 

I  asked  the  jury  at  the  suggestion  of 
the  learned  counsel  on  both  sides  this 
question : — 

Whether  the  defendant  was  induced  to 
serve  Thomas  Alderson  as  his  house- 
keeper without  wages  for  many  yean, 
and  to  give  up  other  prospects  of  estab- 
lishment in  life  by  a  promise  made  by 
him  to  her  to  make  a  will  leaving  her  a 
life  estate  in  Manor  House  Farm  if  and 
when  it  became  his  property.  The  jury 
replied,  Yes.  I  reserved  for  farther  con- 
sideration the  effect  of  this  finding  and 
evidence,  and  the  case  was  argued  before 
me  on  the  18th  of  May. 

The  substantial  question  in  this  case 
appears  to  me  to  arise  upon  the  defen- 
dant's counter-claim.  Has  she  a  right  to 
the  declaration  for  which  she  asks  that 
she  is  entitled  to  a  life  estate  in  possession 
in  the  property,  and  to  the  custody  of  the 
deeds  for  life  ?  If  not,  I  do  not  see  how 
she  can  be  entitled  to  a  lien  upon  the 
deeds  for  any  amount  of  wages  which 
may  be  due  to  her.  Indeed  it  was  hardly 
contended  in  argument  that  she  was  so 
entitled. 

The  defendant's  case  is  put  in  two 
ways.  First,  it  is  said  that  Thomas 
Alderson  made  representations  to  her 
which  influenced  her  conduct,  and  which 
his  heir  is  bound  to  make  good.  Next, 
it  is  said  that  what  took  place  be- 
tween them  amounted  to  a  contract 
that  in  consideration  of  her  serving  him 
for  his  life  he  would  leave  her  by  will  a 
life  interest  in  the  farm  if  it  became  his 
property  during  his  life  and  if  she  sur- 
vived him.  I  think  that  if  this  was  so 
she  is  entitled  to  what  is  equivalent  to 
specific  performance  of  the  contract. 
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The  law  npon  the  subject  is,  I  think, 
clear  and  consistent  when  all  the  decisions 
are  considered,  but  I  am  led  to  believe 
that  an  impression  exists  that  there  may 
be  such  a  thing  as  a  representation  which, 
though  neither  a  contract  nor  part  of  a 
oontract,  may  have  the  effect  of  binding 
the  person  who  makes  it  as  if  it  were  a 
oontract.  I  do  not  agree  with  this  view, 
and  I  think  it  desirable  to  state  fully  the 
way  in  which  the  matter  presents  itself  to 
me.  It  seems  to  me  that  every  repre- 
sentation, false  when  made  or  falsified  by 
the  event,  must  operate  in  one  of  three 
ways  if  it  is  to  produce  any  legal  con- 
sequences. First,  it  may  be  a  term  in  a 
contract,  in  which  case  its  falsity  will, 
according  to  circumstances,  either  render 
the  contract  voidable,  or  render  the  per- 
son making  the  representation  liable  either 
to  damages  or  to  a  decree  that  he  or  his 
representatives  shall  give  effect  to  the 
representation.  Secondly,  it  may  operate 
as  an  estoppel  preventing  the  person 
making  the  representation  from  denying 
its  truth  as  against  persons  whose  conduct 
has  been  influenced  by  it.  Thirdly,  it 
may  amount  to  a  criminal  offence.  The 
common  case  of  a  warranty  is  an  instance 
of  a  representation  forming  part  of  a 
oontract.  Pickard  v.  Sears  (1)  and  many 
other  well-known  cases  are  instances  of 
representations  amounting  to  an  estoppel. 
A  false  pretence  by  which  money  is  ob- 
tained is  an  instance  of  a  representation 
amounting  to  a  crime. 

Besides  these  there  is  a  class  of  false 
representations  which  have  no  legal  effect. 
These  are  cases  in  which  a  person  ex- 
cites expectations  which  he  does  not  fulfil, 
as,  for  instance,  where  a  person  leads 
another  to  believe  that  he  intends  to 
make  him  his  heir,  and  then  leaves  his 
property  away  from  him.  Though  such 
conduct  may  inflict  greater  loss  on  the 
sufferer  than  almost  any  breach  of  con- 
tract, and  may  involve  greater  moral 
guilt  than  many  common  frauds,  it  in- 
volves no  legal  consequences,  unless  the 
person  making  the  representation  not 
only  excites  an  expectation  that  it  will 
be  fulfilled,  but  legally  binds  himself  to 
fulfil  it,  in  which  case  he  must,  as  it  seems 
to  me,  oontract  to  fulfil  it. 

(1)  6  Ad.  &  E.  469. 
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It  will,  I  think,  be  found  that  all  the 
difficulties  of  the  subject  may  be  solved 
by  keeping  in  mind  this  classification  of 
the  different  classes  of  false  representa- 
tions. Nothing  need  be  said  here  of 
criminal  false  representations,  nor  need  I 
on  the  present  occasion  say  more  of  false 
representations  amounting  to  estoppels 
than  that  it  does  not  appear  to  me  that  the 
law  upon  that  subject  has  anything  to  do 
with  this  case.  Thomas  Alderson  neither 
did  nor  said  anything  that  could  estop 
either  him  or  his  heir  from  denying  any 
state  of  facts  whatever.  He  promised 
to  leave  his  housekeeper  a  life  estate  in 
the  Manor  House  Farm.  He  intended  to 
do  so,  and  had  a  will  prepared  which  par- 
ported  to  do  so.  He  signed  that  will  in 
the  presence  of  two  witnesses,  but  unfor- 
tunately they  were  not  both  present  at 
once,  and  accordingly  the  will  was  void. 
What  relation  can  estoppels  by  consent  or 
by  statements  have  to  such  a  case  as  this  ? 
To  say  that  Alderson's  heir-at-law  is 
estopped  by  Alderson's  conduct  from 
denying  the  validity  of  the  irregularly 
attested  will  would  be  to  repeal  the 
Statute  of  Wills,  but  I  do  not  see  what 
other  estoppel  would  affect  the  case. 
Who  is  to  be  estopped?  What  asser- 
tion is  he  estopped  from  P 

The  question,  therefore,  comes  to  be 
this :  Were  the  representations  made  to 
the  defendant  terms  in  a  contract,  or  were 
they  merely  voluntary  revocable  promises 
which  were  not  in  fact  carried  out  ?  In 
other  words,  Did  Thomas  Alderson  oon- 
tract with  his  housekeeper  that  he  would 
leave  her  a  life  interest  in  the  Manor 
House  Farm  if  she  would  serve  him  for 
his  life,  and  if  the  farm  became  his  pro- 
perty, and  if  she  survived  him ;  or  did  he 
induce  her  so  to  serve  him  by  making 
promises  not  intended  to  be  legally  bind- 
ing P  Did  she  make  a  bargain,  or  did 
she  take  her  chance  of  his  keeping  his 
word  ? 

Before  examining  the  facts  of  this  par- 
ticular  case  it  will,  I  think,  be  well  to 
refer  to  the  decisions  which  have  led  me 
to  state  the  question  in  this  form.  I  do 
so  because  some  of  the  language  used  in 
them  may  seem  to  countenance  the  notion 
that  there  may  be  a  binding  represen- 
tation which  is  neither  a  oontract  nor  an 
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estoppel.  I  think,  however,  that  when 
the  matter  is  considered  it  will  be  f  onnd 
that  whenever  representations  have  been 
held  to  be  binding,  the  circumstances 
were  snoh  as  to  shew  that  all  the  con- 
ditions of  a  valid  contract  had  been 
fulfilled,  and  that  in  all  the  oases  in  which 
representations  have  been  held  not  to  be 
binding  one  or  more  of  those  conditions 
were  absent. 

I  understand  by  a  contract  an  agree- 
ment  which  the  law  will  enforce,  and  I 
apprehend  that,  speaking  generally,  the 
law  will  enforce  all  agreements  made 
upon  good  consideration  or  with  certain 
solemnities  which  dispense  with  con- 
sideration. Agreement  and  consideration 
are  thus  the  elements  which  constitute  a 
contract  not  under  seal.  It  may  seem 
trivial  to  mention  snoh  obvious  matters, 
bnt  attention  to  them  appears  to  me  to 
clear  np  many  decisions  which  are  not 
otherwise  very  readily  explained. 

I  now  proceed  to  examine  the  cases 
referred  to,  taking  first  those  in  which 
representations  were  held  to  be  binding, 
and  next  those  in  which  they  were  held 
not  to  be  binding. 

The  first  case  is  Hammertley  v.  Be  Biel 
(2).  The  facts  were  that  the  brothers  of 
a  lady  engaged  to  be  married,  wrote  by 
her  father's  authority  a  memorandum, 
part  of  which  was  as  follows :  "  Mr. 
Thomson  proposes  for  the  present  to 
allow  his  daughter  2002.  per  annum  for 
her  private  use,  subject  to  a  possibility  of 
a  reduction  in  that  sum  in  case  political 
or  other  circumstances  should  diminish 
his  income ;  and  also  intends  to  leave  a 
farther  sum  of  10,0002.  in  his  will  to 
Miss  Thomson  to  be  settled  on  her  and 
her  children,  the  disposition  of  which, 
supposing  she  has  no  children,  will  be 

?rescribed  by  the  will  of  her  father, 
'hese  are  the  bases  of  the  arrangements 
proposed,  subject,  of  course,  to  revision ; 
but  they  will  be  sufficient  for  Baron  de 
Biel  to  act  upon."  The  paper  also  con. 
tained  a  condition  that  Baron  de  Biel  was 
to  settle  5002.  a  year  on  his  wife  for  life. 
The  marriage  took  place.  Baron  de  Biel 
made  the  settlement  which  he  had  en- 
gaged to  make,  but  the  sum  referred  to 

(2)  12  CI.  &  F.  45. 


was  not  left  in  the  will,  and  it  was  held 
that  it  must  be  settled  for  the  benefit  of  a 
child  of  the  daughter. 

Lord  Cottenham,  in  delivering  judg- 
ment as  Lord  Chancellor  on  appeal  from 
the  Master  of  the  Rolls,  said  (3),  "I 
propose,  first,  to  consider  whether  there 
was  any  such  agreement  previous  to  the 
marriage  as  ...  .  was  binding  on  the 
late  Mr.  Thomson  to  give  an  additional 
10,0002.  as  the  portion  of  his  daughter. 
If  it  be  supposed  to  be  necessary  for  this 
purpose  to  find  a  contract  such  as  usually 
accompanies  transactions  of  importance 
in  the  pecuniary  affairs  of  mankind,  there 
may  not  be  found  in  the  memorandum 
or  in  the  other  evidence  in  the  cause 
proof  of  any  such  contract,  and  this  may 
have  led  to  the  defence  set  up  by  the 
defendants ;  but  when  the  authorities  on 
this  subject  are  attended  to,  it  will  be 
found  that  no  such  formal  contract  is  re- 
quired. A  representation  made  by  one 
party  for  the  purpose  of  mfluencing  the 
conduct  of  the  other  party,  and  acted  on 
by  him,  will,  in  general,  be  sufficient  to 
entitle  him  to  the  assistance  of  this  Court 
for  the  purpose  of  realising  such  repre- 
sentation. 

This  language  was  adopted  by  lord 
Campbell,  in  delivering  judgment  in  the 
House  of  Lords,  and  by  Vice-Chancellor 
Stuart,  in  the  case  of  Lofftu  v.  Maw  (4).  I 
am  inclined  to  think  that  it  has  been  mis- 
understood, and  has  been  supposed  to  lay 
down  the  rule  that  in  cases  of  this  kind, 
a  representation  not  amounting  to  a  con- 
tract may  be  binding  on  the  person  who 
makes  it.*  I  do  not  understand  lord 
Cottenham  to  have  said  anything  of  the 
sort.  His  words  appear  to  me  to  mean 
only  that  contracts  of  this  nature  may  be 
made  like  other  contracts  by  informal 
documents,  or  partly  by  documents  and 
partly  by  conduct  That  this  is  so  is 
clear  from  other  cases.  In  Ludert  Y. 
Anstey  (5)  it  was  held  that  a  letter  making 
a  suggestion  as  to  a  settlement  followed 
by  marriage,  under  such  circumstances  as 
to  imply  the  acceptance  of  the  suggestion, 
may  be  a  contract  for  a  settlement 
Hammersley  v.  De  Biel  (2)  has  been 

12  CI.  &  F.  61,  n. 

4)  3  GiflF.  692  ;  82  Law  J.  Rep.  Chanc.  49. 

5)  4  Vea.  501. 
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followed  by  several  other  cases.  Prole 
v.  Soady  (6)  was  in  principle  similar  to 
Hammersley  v.  Be  Biel  (2),  and  Vice- 
Chancellor  Staart  decided  it  on  the 
authority  of  that  case,  of  which  he  said, 
"  There  was  no  more  than  the  expression 
of  an  intention  to  leave  this  sam " 
(10,000i.)  "by  a  revocable  instrument. 
Bat  inasmuch  as  the  expression  of  that 
intention  on  such  an  occasion  had  an 
influence  on  the  conduct  of  the  con- 
tracting parties,  and  was  an  inducement 
to  the  contract,  the  House  of  Lords  .... 
compelled  the  executors  of  him  who  had 
made  the  representation  to  pay  the 
money,  and  to  fulfil  that  which  was  ex- 
pressed as  a  mere  intention.  This  doctrine 
which  gives  all  the  force  of  a  binding 
contract  to  the  mere  expression  of  an 
intention  to  do  something  by  an  in- 
strument revocable  in  its  nature  is  too 
firmly  established  to  be  shaken."  This 
appears  to  me  to  be  equivalent  to  saying 
that  the  cases  establish  that  an  agreement 
to  make  a  will  in  a  particular  way  may 
be  a  binding  contract,  that  it  need  not  be 
made  in  any  particular  form,  and  that  if 
binding  it  may  be  enforced  against  the 
representatives  of  the  party  making  the 
agreement. 

Loffm  v.  Maw  (4)  is  the  next  case.  Its 
facts  are  almost  precisely  the  same  as 
those  of  the  case  now  before  me.  Gunnell 
being  old  and  infirm  promised  Loffus 
that  if  she  would  continue  in  his  service 
till  his  death,  he  would  leave  her  the 
rents  of  two  houses  for  her  life.  He 
shewed  her  a  codicil  to  his  will  which  he 
had  made  for  this  purpose ;  but  he  after- 
wards revoked  it  by  a  further  codicil.  It 
was  held  by  Vice- Chancellor  Stuart  that 
the  trusts  in  favour  of  the  plaintiff  in  the 
codicil  which  had  been  revoked  should  be 
performed. 

The  judgment  quotes  part  of  the 
passage  already  quoted  from  Lord  Cotten- 
ham's  judgment  in  Hammersley  v.  Be 
Biel  (2),  and  also  refers  to  the  well-known 
case  of  Pickard  v.  Sears  (1),  as  an  autho- 
rity to  shew  that  a  man  may  be  bound  by 
a  representation  made  to  another  person 
for  the  purpose  of  influencing  his  oon- 
dnct.    For  the  reasons  already  given,  it 

(6)  2  Gift  1. 


seems  to  me  to  be  simpler  and  more 
distinct  to  say  that  the  case  was  one  of  a 
contract  by  mutual  promises — "  If  you 
will  serve  me  I  will  leave  you  the  rents 
of  two  houses."  If  it  is  objected  that  a 
will  is  in  its  nature  revocable,  the  answer 
is  that  the  cases  of  Hammersley  v.  Be 
Biel  (2)  and  Prole  v.  Soady  (6)  shew 
that  that  is  no  reason  why  a  promise  for 
valuable  consideration  to  make  a  will 
should  not  be  a  binding  contract.  This 
language  is  I  think  simpler  than  that 
which  turns  upon  representations.  If  the 
promise  had  been,  "  If  you  will  serve  me. 
for  a  year,  I  will  pay  you  20Z.,"  the 
promise  to  pay  the  201.  would  hardly 
have  been  described  as  a  representation 
which  the  promisor  was  bound  to  make 
good.  I  do  not  know  why  such  terms 
should  be  applied  to  a  promise  to  make  a 
will. 

Loffus  v.  Maw  (4)  is  approved  of  in 
Ooles  v.  PUkington  (7),  which,  however, 
relates  to  a  different  subject.  Cover  dale 
v.  Eastwood  (8)  is  a  case  similar  in  prin- 
ciple to  Loffus  v.  Maw  (4).  The  father 
of  a  woman  about  to  be  married  wrote 
letters  to  the  mother  of  the  intended 
husband,  in  which  he  said,  "  V.  being  my 
only  child,  of  course  she  will  come  into 
possession  of  what  belongs  to  me  at  my 
decease."  "  It  has  been  my  intention,  in 
the  event  of  the  marriage  taking  place,  to 
make  a  similar  will  in  accordance  with 
the  facts  of  the  case,  and  of  course  I 
should  settle  my  property  on  my  daughter 
absolutely."  These  and  similar  ex- 
pressions, followed  by  marriage,  were 
held  by  Vice- Chancellor  Bacon  to  con- 
stitute a  contract.  His  words  are: 
"  That  representations  of  this  kind  will 
constitute  a  contract  is  shewn  beyond  the 
possibility  of  question  by  every  case 
which  has  been  referred  to,  as  well  by 
those  in  which  the  contract  has  been 
enforced  as  by  those  in  which  the  Court 
has  found  it  impossible  to  establish  the 
contract."  The  result  of  all  these  oases 
appears  to  me  to  be  that  a  contract  to 
make  a  particular  disposition  of  pro- 
perty by  will  is  not  .invalid  merely  because 

(7)  44  Law  J.  Rep.  Ohanc.  381 ;  Law  Rep.  19 
Eq.  175. 

(8)  42  Law  J.  Rep.  Chanc  118;  ibid.  16  Eq 
121. 
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a  will  is  revocable,  that  such  a  contract 
need  not  be  made  in  any  particular  form 
(though  the  provisions  of  the  Statute  of 
Frauds  may  apply  to  it),  and  that  the 
validity  of  such  a  contract  mast  be  tested 
by  the  rules  which  govern  the  validity  of 
other  contracts. 

I  now  pass  to  the  cases  in  which  repre- 
sentations of  intention,  whether  as  to 
wills  or  other  dispositions  of  property, 
have  been  held  not  to  be  binding.  All  of 
these  are  cases  in  which  the  language 
used  was  considered  to  amount  to  nothing 
more  than  a  declaration  of  what  the 
parties  influenced  by  it  knew,  or  ought  to 
have  known,  to  be  no  more  than  a  present 
revocable  intention.  Such  declarations, 
no  doubt,  in  many  cases  raised  natural 
expectations,  which  induced  the  parties 
to  whom  they  were  made,  to  take  irre- 
vocable steps;  but  in  each  case  the 
decision  turned  on  the  question  whether 
the  declaration  made  was  intended  to 
form  part  of  a  contract,  or  only  to 
announce  a  present  revocable  intention, 
or  (which  is  the  same  thing)  to  make  a 
promise  for  which  there  was  no  con- 
sideration. 

The  first  of  these  cases  is  Jorden  v. 
Money  (9).  This  was  a  case  in  which 
the  facts  were  hard  to  be  ascertained, 
and  were  open  to  various  constructions, 
Lord  Cranworth  and  Lord  Brougham 
differing  from  Lord  St.  Leonards  in  their 
view  of  them.  When  Mr.  Money  was 
about  to  be  married,  a  question  arose  as 
to  his  means,  and  in  particular  as  to 
1,2002.  which  he  owed  to  Mrs.  Jorden,  as 
joint  obligor  on  a  bond,  which,  in  Mrs. 
Jorden's  opinion,  had  been  obtained  from 
him  unfairly  by  a  brother  of  hers,  whose 
personal  representative  she  was.  She  used 
language  on  various  occasions  which,  to 
say  the  least,  expressed  a  strong  intention 
not  to  sue  upon  the  bond,  which  she  said 
she  had  abandoned,  and  Mr.  Money  was 
induced  to  marry  by  what  she  said. 
Afterwards  a  decree  was  made  by  the 
Master  of  the  Bolls  and  affirmed  by  the 
Lords  Justices,  that  Mr.  Money  should 
be  released  from  the  bond.  It  was  argued 
that  she  had  made  a  representation  leading 
Mr.  Money  to  marry,  which  she  was 

(9)  5  H.L.  Cas.  185 ;  23  Law  J.  Hep.  Chanc. 
866. 


bound  to  make  good.  On  appeal  to  the 
House  of  Lords,  Lord  Cranworth  and 
Lord  Brougham  were  both  of  opinion 
that  her  language  amounted  at  most  to  a 
promise  not  to  sue  on  the  bond.  Snch  a 
promise  made  in  consideration  of  Mr. 
Money's  marriage  would  have  been  good 
as  a  contract  if  the  Statute  of  Frauds 
had  been  complied  with.  The  Statute  of 
Frauds  not  having  been  complied  with, 
the  promise  was  not  binding  as  a  con- 
tract, and  if  regarded  as  a  mere  repre- 
sentation, it  could  not  even  be  said  to  be 
false,  for  it  truly  represented  the  state  of 
her  mind  when  she  made  it.  Each  judg- 
ment, in  short,  appears  to  me  to  proceed 
upon  the  principle  already  stated,  that  a 
representation  must  operate  either  as  a 
contract  or  as  an  estoppel. 

Lord  St.  Leonards  took  a  different  view 
both  of  the  facts  and  of  the  law  of  the 
case,  and  part  of  the  language  used  bj 
him  may  seem  at  first  sight  to  imply  that 
a  representation  not  amounting  to  a  con- 
tract may  have  the  effect  of  a  contract. 
According  to  the  view  which  he  took  of 
the  facts,  Mr.  Money's  father  had  certain 
claims  against  Mrs.  Jorden,  which  he  for- 
bore to  urge  in  consideration  of  her  giving 
up  her  chum  on  his  son.  This,  he  said 
(10),  their  Lordships  were  "  not  driven 
to  treat  as  a  contract  in  the  proper  sense 
of  the  word.  It  is,  however,  a  repre- 
sentation by  one  party  of  an  intention " 
[the  word  "not"  appears  to  be  here 
omitted]  "  to  do  an  act  which  he  refrains 
from  doing  in  consideration  of  another 
party  giving  up  a  right  to  something  else, 
and  refraining  from  doing  another  act; 
and  I  will  shew  your  Lordships  that  that 
is  perfectly  good  in  law,  and  can  be  en- 
forced without  any  legal  contract  at  all." 
He  afterwards  says,  "  He  (Mr.  Money, 
the  father)  says,  '  I  will  not  enforce  the 
right  against  you,  which  I  know  I  have, 
if  you  will  not  enforce  your  right  against 
my  son.'  That  is  a  representation  which 
your  Lordships  will  presently  see  the  effect 
of  in  point  of  law;  but  it  is  a  repre- 
sentation that  does  not  depend  upon  con- 
tract; it  is  not  buying  and  selling,  but 
dealing  in  representation  between  parties, 
a  part  of  the  ret  gesice  of  the  case  up  to 

(10)  5  ILL.  Cas.  240. 
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the  time  of  the  marriage."  This  language 
does  not  I  think  mean  more  than  that  the 
agreement  in  question  was  not  one  of 
those  contracts  which  have  well-known 
legal  names  and  incidents  like  the  con- 
tract of  bargain  and  sale,  bat,  as  Lord  St. 
Leonards  states  the  matter,  it  was  an 
agreement  made  npon  good  consideration 
and  enforceable  by  law.  Such  an  agree- 
ment I  shonld  regard  as  a  contract — I 
know  indeed  of  no  definition  of  a  contract 
which  wonld  exclude  it. 

In  a  later  part  of  his  judgment  Lord 
St.  Leonards  states  that  he  differs  from 
his  colleagues  as  to  the  sort  of  repre- 
sentation which  may  operate  as  an  es- 
toppel. He  supposes  them  to  lay  down 
that  (11)  "  it  must  be  a  misrepresentation 
of  the  facts,  and  not  a  declaration  of  what 
you  intend  to  do,  or  intend  to  omit  to 
do."  The  principle,  he  observes,  is  that 
a  person  is  not  to  be  induced  to  act  by 
deception,  whence  he  infers  that  "it  is 
utterly  immaterial  whether  it  is  a  misre. 
presentation  of  fact  as  it  actually  existed, 
or  a  misrepresentation  of  an  intention  to 
do  or  to  abstain  from  doing."  If  this 
view  were  adopted  in  its  entirety,  every 
promise  on  which  a  person  acted,  even 
if  there  were  no  consideration,  would  be 
binding  by  way  of  estoppel,  and  such  a 
doctrine  would  alter  the  present  law  by 
giving  legal  force  to  that  class  of  repre- 
sentations which  at  present  are  only  mo- 
rally binding.  The  difference  between 
the  classes  of  misrepresentation  which  do 
and  do  not  bind  seems  to  me  plain.  To 
say  "  I  have  cancelled  this  bond,"  when 
you  have  not,  is  to  tell  an  untruth.  To 
say  "  I  intend  to  cancel  this  bond,"  is  to 
make  a  statement  as  to  a  present  revo- 
cable intention.  If  a  person  chooses  to 
act  on  such  a  representation  without 
having  it  reduced  to  the  form  of  a  bind- 
ing contract,  be  knows,  or  ought  to  know, 
that  he  takes  his  chance  of  the  promisor 
changing  his  mind,  and  therefore  he  is  in 
no  worse  position  if  the  statement  is  false 
when  it  is  made — i.e.  if  that  intention  is 
not  really  entertained — than  if  it  is  true 
when  it  is  made — i.e.  if  the  intention 
exists  and  the  person  making  the  state- 
ment intends  to  revoke  it  if  he  pleases.  I 

(11)  6  H.L.  Oas.  248. 
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have  examined  this  case  at  length,  be- 
cause I  think  that  the  language  I  have 
have  referred  to  has  contributed  to  the 
confnsion  which  has  been  introduced  into 
the  subject,  but  that  when  the  whole  case 
is  fully  considered  it  is  an  authority  for 
the  view  which  I  have  expressed. 

There  are  several  other  cases  which  sup- 
port the  same  view.  In  Maunsell  v. 
Hedges  (12)  Mr.  Byre,  the  uncle  of  Mr. 
Maunsell,  who  was  engaged  to  be  mar- 
ried, wrote  Mr.  Maunsell  a  letter,  in  which 
he  said,  "  I  have  made  my  will  and  left 
you  my  property  in  the  county  of  Tip- 
perary,  which  is  considerable."  He  re- 
peated this  statement  in  another  letter, 
and  added,  "  My  county  of  Tipperary 
estate  will  come  to  you  at  my  death  unless 
some  unforeseen  occurrence  should  take 
place."  He  refused,  however,  to  make 
any  settlement.  In  a  settlement  made  by 
Mr.  Maunsell  it  was  recited  that  he  had 
expectations  from  Mr.  Eyre,  and  he  con- 
sented to  settle  any  property  which  he 
might  receive  under  his  will.  The  pro- 
perty was  afterwards  devised  to  others. 
It  was  held  in  this  case  that  as  there  was 
no  contract  by  Mr.  Eyre  to  settle  the 
property,  the  trustees  of  the  will  could 
not  be  compelled  to  convey  it  to  Mr. 
Maunsell.  Lord  Cran  worth,  in  his  judg- 
ment, says  (13),  "  Where  a  man  engages 
to  do  a  particular  thing  he  must  do  it : 
that  is  a  contract ;  but  where  there  are 
no  direct  words  of  contract  the  question 
must  be,  What  has  he  done  ?  He  has  made 
a  contract  or  he  has  not.  In  the  former 
case  he  must  fulfil  his  contract ;  in  the 
latter  there  is  nothing  that  he  is  bound  to 
fulfil.  .  .  .  Where  a  person  makes  a  re- 
presentation of  what  he  says  he  has  done, 
or  of  some  independent  fact,  and  makes 
that  representation  under  circumstances 
which  he  must  know  will  be  laid  before 
other  persons  who  are  to  act  on  the  faith 
of  his  representation  being  true,  and  who 
do  act  upon  it,  equity  will  bind  him  by 
such  representation,  treating  it  as  a  con- 
tract." He  says  elsewhere  (14),  "  There 
is  no  middle  term,  no  tertium  quid,  be- 
tween a  representation  so  made  as  to  be 
effective  for  suoh  a  purpose  and  being 

(12)  4  H.L.  Cas.  1039. 

(13)  Ibid.  1055. 

(14)  Ibid.  1056. 
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effective  for  it,  and  a  contract :  they  are 
identical."  He  adds,  in  reference  to  Ham- 
menley  v.  Be  Bid  (2),  "  Though  you  see 
the  word  •  representation '  used  as  it  is  in 
the  speech  of  Lord  Gottenham,  I  cannot 
think  that  it  was  meant  to  bear  the  con- 
struction now  attributed  to  it,  and  to  raise 
any  such  distinction  as  is  now  relied  on. 
That  word  is  no  part  of  the  judgment.  I 
must  say  that  I  do  not  think  it  is  a  word 
very  happily  employed.  The  only  dis- 
tinction I  understand  is  this,  that  some 
words  which  would  not  amount  to  a  con- 
tract in  one  transaction  may  possibly  be 
held  to  do  so  in  another."  He  adds,  "The 
circumstances  there "  (in  Hammertley  v. 
Be  Bid  (2)  "gave  to  the  words  used 
the  character  of  a  contract  which  equity 
was  bound  to  enforce."  The  judgment 
of  Lord  St.  Leonards  is  to  the  same  effect. 
He  is  reported  to  have  said  expressly  in  the 
course  of  the  argument  (15)  that  Ham- 
mersley  v.  Be  Biel  (2)  was  a  case  of  con- 
tract. Both  Lord  C  ran  worth  and  Lord  St. 
Leonards  point  out  that  in  MaunseU  v. 
Hedge*  (12)  there  was  no  contract  at  all, 
and  they  decide  the  case  on  that  basis. 
The  cases  of  Gaton  v.  Caton  (16)  and  Dash- 
wood  v.  Jermyn  (17)  are  illustrations  of  the 
same  principle.  Eaoh  is  a  case  in  which 
a  promise  to  make  a  will  not  amounting 
to  a  contract  was  held  to  confer  no  rights 
upon  the  promisee  after  the  death  of  the 
promisor. 

Such  being  my  view  of  the  law,  I  now 
come  to  the  question  whether  in  this  case 
there  was  a  contract  between  the  parties. 
The  answer  to  that  question  put  to  the 
jury  certainly  does  not  in  plain  and  direct 
words  affirm  such  a  contract,  and  it  is  no 
doubt  to  be  regretted  that  the  question 
was  not  so  framed  as  to  give  them  an 
opportunity  to  do  so.  This  is  to  be  attri- 
buted to  the  view  taken  by  the  counsel, 
who  were  no  doubt  guided  by  the  case  of 
Loffus  v.  Maw  (4),  and  were  desirous  of 
bringing  this  case  within  the  terms  of  the 
principle  laid  down  in  that  case  by  Vice- 
Chancellor  Stuart.  In  substance,  however, 
I  think  the  finding  of  the  jury,  especially 
when  it  is  taken  in  connection  with  the 

(15)  4  H.L.  Cas.  1061,  and  see  p.  1060. 

(16)  36  Lav  J.  Rep.  Chanc  886 ;  Lav  Rep.  2 
H.L  Cas.  127. 

(17)  Law  Rep.  12  Ch.  D.  776. 


evidence  of  the  defendant,  is  equivalent 
to  a  finding  that  there  was  a  contract.  It 
must  be  token  that  the  defendant  was 
induced  by  a  positive  promise  or  series  of 
promises  to  forego  the  wages  to  which 
she  would  otherwise  have  been  entitled, 
and  to  give  up  a  prospect  of  being  mar- 
ried. It  is  to  me  inconceivable  that  she 
should  have  done  this  had  she  not  under- 
stood the  promises  so  made  to  be  legally 
binding.  The  making  of  the  will  to  her 
satisfaction,  and  the  fact  that  Alder-son 
shewed  it  to  her  to  see  if  she  was  satisfied, 
are  to  my  mind  the  strongest  possible 
evidence  that  such  was  the  character  of 
the  transaction.  If  it  had  been  intended 
that  she  was  to  be  at  his  mercy,  he  would 
not  have  shewn  her  the  will. 

It  was  urged  that  there  was  no  mutu- 
ality, that  she  might  have  left  his  service 
at  any  moment,  and  that  he  would  have 
had  no  remedy,  and  that  as  every  contract 
implies  mutuality  there  was  thus  no  con- 
tract. Upon  full  consideration  I  do  not 
agree  wit,  a  this  view.  Whether  he  would 
have  had  any  remedy  against  her  if  she 
had  left  his  service  may  be  a  question, 
but  there  are  many  cases  in  which  the 
consideration  on  one  side  must  be  wholly 
executed  before  any  obligation  arises  on 
the  other,  and  in  which  the  party  who 
gives  the  first  consideration  is  never 
under  any  obligation  to  give  it.  In  such 
cases  it  is  impossible  that  more  than  one 
party  to  the  contract  should  ever  sue 
upon  it.  Cases  in  which  a  reward  is 
offered  for  information  are  an  illustration. 
The  person  who  promises  the  reward  can 
never  sue  anyone  for  not  giving  the  in- 
formation, but  when  the  information  has 
been  given  the  promisee  can  sue  for  the 
reward.  The  doctrine  that  the  solemnity 
of  sealing  dispenses  with  consideration  is 
connected  with  such  obligations  as  these. 
A  bond  is  usually  given  in  respect  of  an 
executed  consideration,  which,  if  there 
were  no  bond,  would  often  impose  an  ob- 
ligation on  the  obligor,  though  he  may 
never  have  had  any  right  of  aotion  against 
the  obligee. 

Upon  the  whole  I  am  of  opinion  that 
there  was  a  contract  between  Thomas 
Alderson  and  the  defendant  to  the  effect 
already  stated.  As  it  was  a  contract  re- 
lating to  land  it  falls  within  the  4th  sec 
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tion  of  the  Statute  of  Frauds,  bat  as  it 
was  completely  performed  on  the  part  of 
the  defendant,  according  to  the  well- 
known  doctrine  of  equity,  the  application 
of  the  statute  is  barred. 

There  will  be  a  declaration  as  prayed 
in  the  counter-claim,  but  as  the  case  is 
certainly  one  of  difficulty,  and  one  in 
which  the  heir  could  hardly  be  expected 
to  concede  at  once  the  claim  made  by  the 
defendant,  I  think  that  the  costs  ought 
to  come  out  of  the  estate. 

Judgment  for  defendant. 

Solicitors— Bidsdale,  Craddock  &  Bidsdale,  for 
W.  W.  &  W.  J.  Watson,  Barnard  Castle,  for 
plaintiff ;  Bogerson  &  Ford,  for  Proud,  Bishop 
Auckland,  for  defendant. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.      *|  MANCHESTER     BONDING  WAEE- 

May  12.  >  house  company  v.  cabb. 
June  16.  J     (bendbll,  third  -party.) 

Landlord  and  Tenant — Lease  of  Floors 
in  a  Warehouse — Fall  of  Building  through 
Overloading — Covenant  by  Lessee  to  keep 
Inside  in  Bepair — By  Lessor  to  keep  Out- 
side in  Bepair — Suspension  of  Bent. 

The  plaintiffs  by  lease  demised  to  the 
defendant  certain  floors  in  a  warehouse 
for  seven  years  at  a  yearly  rent,  the  de- 
fendant covenanting  to  repair,  maintain 
and  keep  the  inside  of  the  demised  premises 
in  good  and  tenantable  repair  and  con- 
dition, and  to  deliver  them  up  at  the  end  of 
the  term,  damage  by  fire,  storm  or  tempest, 
or  other  inevitable  accident  and  reasonable 
wear  and  tear,  only  excepted}  and  the 
plaintiffs  covenanting  to  keep  the  walls,  roof 
and  main  timbers  of  the  premises  in  good 
and  substantial  repair  and  condition.  The 
lease  also  contained  a  proviso  for  the  sus- 
pension of  the  rent  in  the  event  of  the 
premises  being  burnt  down  or  damaged  by 
fire,  storm  or  tempest,  and  a  clause  against 
assigning  or  underletting  without  the  written 
consent  of  the  plaintiffs.  The  defendant 
sublet  some  of  the  floors  without  the  written 
consent  of  the  plaintiffs ;  the  sub-lessee  over- 
loaded one  of  the  upper  stories,  in  con- 
sequence of  which  the  whole  building  fell. 
You  49. — Q.B.,  CP.,  &  Exch. 


The  plaintiffs  rebuilt  the  warehouse  and 
claimed  rent  since  the  fall  of  the  building, 
and  damages  occasioned  by  the  fall: — 
Held,  that  the  proviso  for  suspension  of 
rent  did  not  include  the  cause  which  led  to 
the  fall  of  the  building,  and  that  the 
defendant  was  consequently  liable  to  pay 
rent  as  if  it  had  never  fallen  : — 

That  the  plaintiffs  were  not  liable  to 
damages  by  reason  of  any  implied  war- 
ranty or  covenant  by  them  that  the  building 
was  fit  for  the  purposes  for  which  it  was 
to  be  used,  nor  by  reason  of  their  express 
covenant  to  keep  the  walls,  roof  and-  main 
timbers  of  the  building  in  repair,  though 
they  would  be  liable  for  any  unreasonable 
delay  in  the  rebuilding : — 

That  the  defendant  was  not  liable  for 
the  fall  of  the  building,  provided  he  could 
shew  it  was  used  in  a  reasonable  manner, 
having  regard  to  its  character  and  the 
purposes  for  which  it  was  intended  to  be 
used.  (Saner  v.  Bilton,  47  Law  J.  Rep. 
Chano.  267 ;  Law  Rep.  7  Ch.  D.  815 ; 
followed)  : — 

That  the  defendant  was  liable  under  his 
express  covenant  to  make  good  the  cost  of 
putting  the  inside  of  the  floors  demised  to 
him  and  the  fixtures  therein  in  good  and 
tenantable  repair. 

Action  to  recover  from  the  defendant 
damages  occasioned  by  the  fall  of  a  ware- 
house leased  by  the  plaintiffs  to  the  defen- 
dant and  since  rebuilt  by  the  plaintiffs, 
and  rent  since  the  fall  of  the  building, 
during  the  time  it  was  unoccupied.  The 
action  came  on  for  trial  at  Manchester 
before  Lord  Coleridge,  G.J.,  and  was 
adjourned  to  Westminster  for  the  deter- 
mination of  several  questions  of  law  which 
the  parties  desired  to  have  decided  before 
any  disputed  facts  were  gone  into. 

The  undisputed  facts  were  as  follow: 
By  a  lease  made  in  December,  1875,  the 
plaintiffs  demised  to  the  defendant  cer- 
tain floors  in  a  warehouse  for  seven  years, 
at  a  rent  of  4502.  By  that  lease  the  lessee 
covenanted  to  repair,  maintain,  and  keep 
the  inside  of  the  demised  premises  in 
good  and  tenantable  repair  and  condition, 
and  to  deliver  them  up  at  the  end  of  the 
term,  damage  by  fire,  storm  or  tem- 
pest, or  other  inevitable  accident  and 
reasonable  wear  and  tear,  only  excepted. 
6L 
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The  lessors,  on  the  other  hand,  cove- 
nanted to  keep  the  walls,  roof  and  main 
timbers  of  the  premises  in  good  and  sub- 
stantial repair  and  condition.  The  lease 
also  contained  a  provision  for  the  sus- 
pension of  the  rent  in  the  event  of  the 
premises  being  burnt  down  or  damaged 
by  fire,  storm  or  tempest.  There  was 
also  a  clause  against  assigning  or  under- 
letting without  the  written  consent  of  the 
lessors.  The  defendant  sublet  some  of  the 
floors  without  the  written  consent  of  the 
plaintiffs.  Some  or  one  of  these  under- 
lessees  put  a  quantity  of  flour  into  one  of 
the  upper  stories  let  to  the  defendant, 
and  in  fact  overloaded  it,  in  consequence 
of  which  the  whole  building  fell.  The 
plaintiffs  rebuilt  it,  and  claimed  against 
the  defendant :  First,  rent  since  the  fall 
of  the  building  during  the  time  it  was 
unoccupied ;  second,  damages  occasioned 
by  the  fall — ».  e.  either  the  whole  cost  of 
reconstruction,  or  at  least  the  cost  of  re- 
constructing the  interior  of  the  demised 
floors  as  distinguished  from  the  walls, 
roof  and  main  timbers  thereof.  The  de- 
fendant denied  his  liability  to  pay  the 
rent  sued  for,  or  any  damages ;  and 
claimed  damages  from  the  plaintiffs  for  a 
breach  by  them  of  their  covenant  to 
repair  the  walls  and  main  buildings  of  the 
warehouse,  and  upon  an  implied  warranty 
by  the  plaintiffs  that  the  premises  were  in 
a  fit  condition  for  the  purposes  for  which 
they  were  let.  At  the  trial  it  was  arranged 
that  the  various  questions  of  law  raised 
by  these  conflicting  views  should  be  de- 
termined, and  that  the  facts  in  dispute,  if 
there  then  should  be  any,  should  be  after- 
wards investigated. 

Accordingly  the  case  was  adjourned  to 
London,  and  came  on  for  argument  on 
May  12,  when — 

Crompttm  (with  him  The  Solicitor- 
General,  SirH.  GifarJ),  appeared  for  the 
plaintiffs. 

ClutrUa  Russell,  Ambrose  and  Samuel 
Ttii/hr.  for  defendant. 

Gully  and  B.  Henn  Collins,  for  the 
under-lessee,  Bendell,  who  was  made  a 
third  party  to  the  action.  The  argu- 
ments and  authorities  cited  sufficiently 
appear  in  the  judgment. 

Cur.  adv.  vult. 


June  16. — The  judgment  of  the  Court 
(1)  was  proposed  by 

Lindlet,  J.  (2) — [After  stating  the  facta 
of  the  case  as  above  set  out  the  judgment 
proceeded:]  First,  we  are  of  opinion 
that,  notwithstanding  the  fall  of  the 
building,  the  defendant  is  liable  to  pay 
rent  for  it  as  if  it  had  never  fallen.  His 
covenant  to  pay  rent  is  qualified,  but  tbe 
proviso  qualifying  it  does  not  include 
such  a  case  as  has  actually  happened. 
As  applied  to  the  facts  of  this  case,  the 
defendant's  covenant  to  pay  rent  is  ex- 
press and  without  qualification,  and  he 
must  pay  rent  accordingly — see  Saner  v. 
Bilton  (3),  and  the  cases  there  cited. 

Secondly,  we  are  of  opinion  that  the 
plaintiffs  are  not  liable  to  damages  by 
reason  of  any  implied  warranty  or  cove- 
nant by  them  that  the  building  was  fit  for 
the  purposes  for  which  it  was  to  be  used. 
No  authority  has  been  found  which  de- 
cides that  there  is  any  such  warranty  ; 
what  authority  there  is  on  the  point  is 
against  its  existence— Hart  v.  Windsor 
(4)  and  Sutton  v.  Temple  (5) ;  and  we  are 
of  opinion  that  no  such  warranty  can  be 
implied.  There  are,  it  is  true,  some  cases 
relating  to  furnished  apartments  and 
houses  which  tend  to  show  that  a  person 
who  lets  them  impliedly  warrants  that 
they  are  fit  for  residential  purposes— 
Smith  v.  Man-able  (6)  and  Wilson  v. 
F inch  Hatton  (7) ;  but  we  are  not  pre- 
pared to  extend  these  decisions  to  or- 
dinary  leases  of  lands,  houses  or  ware- 
houses, as  we  must  if  we  are  to  hold  the 
plaintiffs  liable  for  the  fall  of  this  ware- 
house by  reason  of  any  implied  warranty 
or  covenant. 

Thirdly,  we  are  of  opinion  that  the 
plaintiffs  are  not  liable  to  pay  any 
damages  to  the  defendant  by  reason  of 

(1)  Lord  Coleridge,  C.J.;    Grore,  J.; 
Lindley,  J. 

(2)  Read  by  Lord  Coleridge,  C.J. 

(3)  47  Law  J.  Rep.  Chanc.  267;  law  Bep.  7 
Ch.  D.  815.  „     _  , 

(4)  12  Mee.  &  W.  68;  13  Law  J.  Bep.  Exeh. 

1_(5)  12  Mee.  &  W.  52 ;  13  Law  J.  Bep.  Exeh. 

17(6)  11  Mee.  &  W.  5;  12  Law  J.  Bep.  Exei. 
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(7)  46  Law  J.  Rep.  ExcL  489;  Uw  Rep.  3 
Ex.  D.  336. 
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the  express  covenant  binding  the  plain- 
tiffs to  keep  the  walls,  roof  and  main 
timbers  of  the  building  in  repair.  Be- 
fore the  building  fell,  the  plaintiffs  had 
no  notice  of  any  danger  or  want  of  repair, 
and  such  notice  is  essential  to  render 
them  liable  to  be  sued  on  their  covenant 
— MaJcm  v.  Watkinson  (8),  approved  and 
followed  in  The  London  and  South  Western 
Railway  Company  v.  Flower  (9).  After 
the  building  fell  the  plaintiffs,  as  we 
understand,  rebuilt  it  with  all  reasonable 
diligence.  If  we  are  correct  in  this  re- 
spect, it  will  follow  that  neither  before 
nor  after  the  fall  of  the  building  was 
there  any  breach  by  the  plaintiffs  of  their 
express  covenant  to  keep  the  walls,  <feo. 
in  repair.  If,  indeed,  the  defendant  can 
show  unreasonable  delay  in  the  rebuilding 
by  the  plaintiffs  he  will  be  entitled  to 
such  damages  (if  any)  as  such  delay  may 
have  caused  him ;  and  if  the  case  is  re- 
tried this  point  will  be  open  to  him. 

Fourthly,  we  have  to  consider  whether 
the  defendant  is  liable  for  the  fall  of  the 
building.  His  covenant  to  repair  the 
inside  of  the  demised  premises  clearly  is 
not  extensive  enough  to  render  him  liable 
to  rebuild  the  whole  warehouse ;  but  as 
it  was  contended  that  as  he  or  his  under- 
tenants in  fact  overloaded  the  building 
and  caused  its  fail,  he  is  liable  to  rebuild 
it,  although  there  may  be  no  express 
covenant  on  his  part  binding  him  so  to 
do.  It  was  contended  that  he  was  liable 
for  waste  or  destruction,  and  it  was  argued 
that  whenever  a  tenant  actually  destroys 
the  property  demised  he  must  restore  it 
or  compensate  his  landlord  for  its  loss, 
unless,  of  course,  in  cases  where  destruc- 
tion is  contemplated,  as  in  cases  of  mines 
and  quarries.  We  have  no  doubt  that 
this  contention  is  well  founded  where  the 
destruction  is  wilful  or  negligent;  but 
there  is  no  authority  to  show  that  it  ap- 
plies to  destruction  by  using  the  property 
demised  in  what  was  apparently  a  reason- 
able and  proper  manner,  having  regard 
to  its  character  and  to  the  purposes  for 
which  it  was  intended  to  be  used.  On 
the  other  hand,  this  very  question  had  to 

(8)  40  Law  J.  Eep.  Exch.  83;  Law  Rep.  6 
Exch.  26. 

(9)  45  Law  J.  Eep.  CP.  64 ;  Law  Eep.  1  CP. 
P.  77- 
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be  considered  by  Mr.  Justice  Fry  in  Saner 
v.  Bilton  (3),  and  he  came  to  the  conclu- 
sion that  in  suoh  a  case  the  tenant  was 
not  guilty  of  waste  or  was  not  liable  for 
a  destruction  of  the  property.  The  ques- 
tion in  these  cases  is,  whether  it  is  the 
tenant's  duty  to  ascertain  what  he  can  do 
with  safety  to  the  property,  or  whether  he 
is  not  entitled  to  assume  that  it  is  fit 
to  be  used  for  the  purposes  for  which 
it  is  let,  and  for  which  it  is  appa- 
rently fit.  We  are  of  opinion  that 
the  latter  is  the  true  view,  and  that  in 
the  absence  of  an  express  agreement  to 
that  effect  a  tenant  is  not  liable  for  the 
destruction  of  the  property  let  to  him,  if 
such  destruction  is,  in  fact,  due  to  nothing 
more  than  a  reasonable  use  of  the  pro- 
perty ;  and  any  use  of  it  is,  in  our  opinion, 
reasonable,  provided  it  is  for  a  purpose 
for  which  the  property  was  intended  to 
be  used,  and  provided  the  mode  and  ex- 
tent of  the  user  were  apparently  proper, 
having  regard  to  the  nature  of  the  pro- 
perty and  to  what  the  tenant  knew  of  it, 
and  to  what,  as  an  ordinary  business  man, 
he  ought  to  have  known  of  it.  To  hold 
the  tenant  liable  for  the  destruction  of 
property  by  its  reasonable  use,  as  above 
explained,  would  be  to  hold  him  liable  for 
latent  faults  and  defects  in  the  property- 
demised.  We  are  of  opinion  that  he  is 
not  liable  for  such  faults  and  defects  in 
the  absence  of  some  express  agreement 
on  his  part  imposing  such  liability  upon 
him.  We  are,  however,  of  opinion  that 
prima  facie  a  tenant  is  bound  to  restore 
the  property  demised  to  him,  and  that  if 
such  property  is  destroyed  by  the  acts  of 
himself  or  his  under-tenants  the  presump- 
tion is  against  him,  and  he  must,  in  order 
to  exonerate  himself,  show  that  the  de- 
struction was  owing  to  causes  for  which 
he  was  not  responsible.  If,  therefore, 
this  case  should  go  back  for  trial,  the  jury 
should  be  directed  in  accordance  with  the 
above  principles  and  should  be  asked 
whether  the  loading  of  the  warehouse  in 
this  case  was  reasonable  or  unreasonable, 
and  the  jury  should  be  told  that  this 
question  cannot  be  decided  simply  by  the 
fact  that  the  warehouses  fell  from  over- 
loading, but  that  they  must  enquire  fur- 
ther and  see  whether  there  was  before  the 
overloading  occurred  any  reason  for  sup- 
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posing  that  the  goods  put  into  the  ware- 
houses were  too  heavy  in  kind  or  quantity 
for  its  apparent  strength,  or  for  its 
strength  as  known  to  the  defendant,  or 
as  he  ought  as  a  business  man  to  have 
known  it. 

Fifthly,  and  lastly,  we  have  to  con- 
sider what  liability  (if  any)  the  defen- 
dant is  under  by  virtue  of  his  express 
covenant  to  repair  the  inside  of  those 
parts  of  the  warehouse  which  were  de- 
mised to  him.  The  inside  does  not  in 
this  case  include  the  walls,  roof  or  main 
timbers,  for  these  are  to  be  kept  in  repair 
by  the  landlord.  The  defendant's  cove- 
nant, however,  extends  to  the  rest  of  the 
inside  of  the  floors  demised  to  him ;  but 
this  covenant  is,  we  think,  subject  to  the 
exception  in  case  of  damage  by  fire, 
storm  or  tempest,  or  other  inevitable 
accident  and  reasonable  wear  and  tear. 
Fire,  storm  and  tempest  are  out  of  the 
question;  and  we  agree  with  Mr.  Justice 
Fry  in  thinking  that  inevitable  accident 
means  some  accident  ejusdem  generis,  and 
does  not  extend  to  use  of  the  property  by 
the  tenant — see  Saner  v.  BiUon  (3).  It 
only  remains  to  consider  whether  reason- 
able wear  and  tear  can  include  destruc- 
tion by  reasonable  use.  These  words,  no 
doubt,  include  destruction  to  some  extent, 
destruction  of  surfaces  by  ordinary  fric- 
tion, but  we  do  not  think  they  include 
total  destruction  by  a  catastrophe  which 
was  never  contemplated  by  either  party. 
It  follows  that  the  defendant  is  liable 
under  his  express  covenant  to  make 
good  the  cost  of  putting  the  inside  of 
the  floors  demised  to  him  and  the  fixtures 
therein  in  good  and  tenan  table  repair. 
We  were  told  that  there  were  no  main 
timbers  as  distinguished  from  iron  beams. 
Whether  this  is  so  or  not  we  are  of 
opinion  that  iron  beams  are  main  timbers 
within  the  meaning  of  the  lessor's  cove- 
nant to  repair,  and  that  the  tenant  is  not 
bound  under  his  covenant  to  replace  them. 
This,  we  believe,  disposes  of  all  the  legal 
questions  raised  before  us,  and  the  case 
must  now  go  back  to  be  tried  if  the  par- 
ties cannot  agree  about  the  facts,  if  any 
are  still  in  dispute,  or  as  to  the  measure 
of  the  defendant's  liability  under  his  ex- 
press oovenant. 

Lobd  Coleridge,  C.J. — I  wish  to  add 


for  myself  that  it  is  in  deference  to  the 
opinion  of  Mr.  Justice  Fry,  in  Scoter  v. 
BiUon  (3),  and  on  the  authority  of  that 
case,  that  I  assent. 

Gbovb,  J. — I  agree  to  the  judgment 
with  one  small  exception ;  and  that  is, 
that  I  doubt  whether,  under  the  circum- 
stances, the  lessee  is  bound  to  pay  for  the 
inside  repairs. 

Judgment  accordingly. 


Solicitors— G.  W.  Worthington,  agent  for  Sale, 
Seddon  &  Co.,  of  Manchester,  for  plaintiff; 
JL  W.  Marsland,  agent  for  Addleshaw  &  War- 
burton,  of  Manchester,  for  defendant;  Fritehaid, 
Englefield  &  Co..  agents  for  J.  Leigh,  of  Man- 
chester, for  Rendell. 


[IN  THE  COURT  OF  APPEAL.] 
1880.     "1  THE   PROTBCTOB  BHDOWMEHT 

June  22.  J         society  v.  gricb.* 

Bond — Conditions — Payment  of  Deit  by 
Instalments — Proviso  for  immediate  Pay- 
ment  on  single  Default— Penalty. 

Plaintiffs  having  advanced  501.  to  A., 
took  from  A.  and  the  defendant  their  joint 
and  several  bond  conditioned  for  the  pay- 
ment for  five  years  of  quarterly  instalments 
of  SI.  10s.,  with  a  stipulation  that  if  de- 
fault should  be  made  in  payment  of  any 
instalment  the  whole  amount  of  the  unpaid 
instalments  should  be  paid  immediately. 
Default  having  been  made,  the  plaintiffs 
sued  for  the  whole  amount : — Held  {rever- 
sing the  judgment  of  Boweh,  J.),  that  the 
stipulation  was  not  by  way  of  penalty,  and, 
therefore,  that  the  plaintiffs  were  entitled 
to  recover. 

Appeal  from  a  judgment  for  the  defen- 
dant of  Bowen,  J.,  after  further  con- 
sideration. 

The  judgment  of  Bowen,  J.,  is  reported 
ante,  p.  247,  where  the  facte  are  fully  stated. 

Sir  F.  HerscheU  (Solicitor-General)  and 
Fools  (Archibald  with  them),  for  the 
plaintiffs. — The  stipulation  in  the  bond, 

*  Coram  Coekburn,  C.J.;  Bramvell,  LJ.; 
Baggallay,  LJ. ;  and  Brett,  L.J. 
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that  on  default  in  payment  of  one  of  the 
quarterly  instalments  the  whole  amount 
of  instalments  should  become  payable,  is 
not  a  stipulation  for  a  penalty.  Whether 
it  is  so  or  not  depends  upon  the  intention 
of  the  parties,  to  be  ascertained  by  look- 
ing into  the  instrument — Peachey  v.  The 
Duke  of  Somerset  (1)  ;  Sloman  v.  Walter 
(2).  Here  the  intention  is  evident,  that 
if  one  instalment  is  not  paid  the  risk  of 
the  lender  is  to  continue  no  longer.  The 
utmost  that  can  be  said  is  that  the  ob- 
ligees are  called  upon  to  pay  something 
which  they  would  not  be  bound  to  pay  in 
the  event  of  the  borrower  dying  before 
the  end  of  the  five  years,  and  that  con- 
tingency has  not  happened.  A  mere  high 
rate  of  interest  will  not  make  the  obliga- 
tion penal.  Sterne  v.  Beck  (3)  is  directly 
in  favour  of  the  plaintiffs'  contention. 
Under  the  mortgage  deed  in  that  case 
the  debt  was  payable  by  instalments, 
calculated  so  as  to  cover  principal  and 
interest,  with  a  stipulation  for  payment 
of  the  whole  sum  due  on  default  in  pay- 
ment of  any  instalment,  and  the  Court 
held  that  the  stipulation  was  binding  and 
not  a  penalty.  Here  the  contract  is  not 
that  in  certain  events  the  amount  payable 
shall  be  increased,  but  only  that  the  time 
of  payment  shall  be  accelerated,  and  in 
such  cases  equity  has  never  interfered. 
The  Court  cannot  go  outside  the  contract 
and  dissect  the  quarterly  payments, 
which  are  the  consideration  for  the  loan, 
in  order  to  ascertain  how  those  payments 
are  made  up. 

Bompcu  and  Forrest  Fulton,  for  the  de- 
fendant.— The  stipulation  as  to  payment 
of  the  whole  sum  on  default  in  payment 
of  an  instalment  imposes  a  penalty 
against  which  the  Court  will  give  relief. 
Equity  interferes  wherever  there  is  an 
obligation  to  pay  on  a  particular  day,  and 
a  stipulation  that  on  default  a  greater 
sum  than  the  principal  and  interest  of 
the  debt  shall  be  paid.  The  true  test 
whether  a  provision  of  this  nature  is  a 
penalty  is  stated  by  Mellish,  L.J.,  in  his 
judgment  in  In  re  the  Dagenham  Thames 


(1)  2  Tudor'a  Leading  Owes,  3rd  ed.  979;  1 
Str.  447. 

(2)  Ibid.  991 ;  1  Bro.  C.C.  418. 

(3)  11  W.R.  87 ;  32  Law  J.  Rep.  Chanc  682. 


Dock  Company;  Hulse's  Claim  (4).  It 
must  be  seen  whether  the  forfeiture  to  be 
incurred  was  exactly  the  same,  whatever 
the  extent  of  the  injury,  and,  if  so,  the 
provision  is  to  be  treated  as  in  the  nature 
of  a  penalty.  Here,  in  the  event  of  the 
borrower  dying  before  the  end  of  the  five 
years,  the  defendant  would  escape  further 
liability  to  pay  instalments  under  the 
bond,  and  if  the  plaintiffs  can  insist  on 
the  stipulation  being  strictly  fulfilled,  he 
loses  that  chance.  Sterne  v.  Beck  (3) 
and  Thompson  v.  Hudson  (5)  may  be  dis- 
tinguished from  the  present  case  upon 
the  ground  that  there  were  antecedent 
existing  debts,  and  a  subsequent  agree- 
ment as  to  how  they  were  to  be  paid. 

Cockbubn,  C.J. — I  think  there  has  been 
a  misapplication  of  the  rule  that  the 
Court  cannot  enforce  that  which  is  a 
penalty  having  for  its  object  only  the 
securing  of  the  primary  obligation  of  the 
contract.  In  the  present  case  that  which 
is  sought  to  be  treated  as  a  penalty  is 
really  an  essential  part  of  the  contract 
which  both  parties  intended  should  be 
performed.  There  is  a  purchase  of  quar- 
terly payments  extending  over  a  period 
of  five  years  and  amounting  to  a  given 
sum,  with  a  condition  that  if  (amongst 
other  contingencies)  an  instalment  is 
not  paid,  the  whole  agreed  amount  of 
quarterly  instalments  shall  be  payable  at 
once.  I  take  it  as  clear,  that  if  a  given 
sum  is  advanced,  to  be  paid  by  instal- 
ments, with  a  stipulation  that  if  one  in- 
stalment is  not  paid  the  whole  sum  is  to 
become  payable,  that  stipulation  is  part 
of  the  contract  and  not  within  the  rule 
as  to  penalties.  The  distinction  between 
such  a  stipulation  and  a  penalty  is  this: 
if  the  sum  mentioned  in  the  instrument 
is  obviously  only  mentioned  for  the  pur- 
pose of  enforcing  morally,  but  not  legally, 
the  principal  and  primary  obligation  of  the 
contract — if  it  is  intended  to  be  minatory 
merely — then  it  is  a  penalty  which  cannot 
be  enforced.  That  rule  has  grown  up 
in  our  law  by  a  strange  anomaly.  I 
do  not  know  how  it  has  grown  up,  but 

(4)  43  Law  J.  Rep.  Chanc  26U,  Law  Rep.  8 
Chanc  (App.)  1025. 

(6)  38  Law  J.  Rep.  Chanc.  431 ;  Law  Rep. 
H.L.  1. 
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the  effect  of  it  ia  to  make  contracts  for 
the  parties  which  they  certainly  did  not 
intend  to  make  for  themselves.  Here 
there  is  no  doabt  that  both  parties  to  the 
contract  intended  that  it  should  enure  to 
the  benefit  of  both,  according  to  its  strict 
terms.  The  creditor  says,  "  I  advanced 
the  money  to  yon  upon  the  faith  of  your 
solvency.  The  non-payment  of  an  in- 
stalment shews  me  that  yon  are  insolvent, 
and  I  intend  to  insist  on  the  strict  terms 
of  the  contract  and  enforce  present  pay- 
ment of  the  whole  sum."  The  stipulation 
is  not  a  penalty,  but  an  alternative  right 
on  the  part  of  the  lender  to  enforce  pay- 
ment of  the  amount  at  once,  the  payment 
of  which,  if  there  had  been  no  failure  to 
pay  the  instalment,  wonld  have  been 
spread  over  the  agreed  period.  I  am, 
therefore,  of  opinion  that  the  learned 
Judge'a  decision  cannot  be  upheld. 

Baqoallat,  L.J.—The  principle  of  the 
rule  as  to  penalties  is  enunciated  by  Lord 
Macclesfield  in  the  case  of  Peachey  v. 
The  Duke  of  Somerset  (I).  He  pats  it  thus  : 
"The  true  ground  of  relief  against 
penalties  is  from  the  original  intent  of 
the  case,  where  the  penalty  is  designed 
only  to  secure  money,  and  the  Court 
gives  him  all  that  he  expected  or  desired." 
Thus,  in  the  case  of  forfeitures  under 
mortgage  deeds,  and  of  forfeitures  for 
non-payment  of  rent  or  of  copyhold  fines, 
where  the  true  intent  of  the  deed  is  that 
the  forfeiture  shall  be  not  absolute,  but  a 
means  only  of  securing  payment  of  the 
sum  advanced  or  the  rent  or  fines,  the 
Court  will  relieve.  Where  the  intent  is 
not  patent  upon  a  fair  construction  of  the 
instrument,  the  Court  will  not  interfere. 
No  doubt  the  intent  is  presumed  in  some 
cases  from  the  relation  of  the  parties.  It 
is  so  presumed  in  the  cases  of  a  money 
bond  and  forfeitures  for  non-payment 
of  rent.  In  other  cases  it  must  depend 
upon  the  terms  of  the  contract.  In  the 
present  contract  it  was  perfectly  com- 
petent to  the  lender  to  stipulate  that  the 
whole  of  the  quarterly  payments  should 
•  become  payable  immediately  in  the  event 
of  non-payment  of  one  of  them.  One' 
can  imagine  cases  in  which  such  a 
stipulation  would  be  to  the  convenience 
of  the  borrower.   The  fact  that  the  bond 


is  to  be  void  if  the  instalments  are  paid 
regularly  up  to  the  death  of  the  debtor 
in  case  he  should  die  before  the  1st  of 
November,  1882,  does  not,  to  my  mind, 
make  any  difference. 

To  hold  the  stipulation  a  penalty,  so 
that  the  lenders  could  only  recover  instal- 
ments actually  due,  would  be  a  manifest 
injustice  to  them.  The  501.  was  advanced 
upon  the  consideration  that  the  whole 
amount  of  the  instalments  should  be 
payable  if  default  was  made  in  the  regular 
payment  of  them.  I  cannot  quite  under- 
stand the  judgment  of  Mr.  Justice  Bowen 
consistently  with  the  statement  in  his 
judgment  that  the  plaintiffs  would  be 
entitled  to  succeed  if  all  that  was  sought 
to  be  recovered  was  principal  and  ex- 
penses, together  with  the  arrears  of  the 
overdue  instalments.  I  think  that  ia 
what  is  sought  to  be  recovered  under  the 
agreement. 

Beamwbll,  L.J. — I  have  the  very 
greatest  difficulty  in  seeing  upon  what 
possible  principle  a  stipulation  like  this 
can  be  made  into  a  penalty.  Presumably 
the  parties  mean  what  they  say.  No 
doubt  it  is  not  so  in  the  cases  of  common 
money  bonds  or  mortgage  deeds  or  leases 
with  a  proviso  for  re-entry  on  non-pay- 
ment of  rent.  In  all  these  cases  a  long- 
established  and  arbitrary  meaning  has 
become  attached  to  certain  words,  quite 
different  from  their  ordinary  meaning. 
But  apart  from  these  cases,  how  can  one 
judge  of  people's  meaning  except  by  the 
language  they  use  ?  How  can  you  say 
they  meant  something  else  than  what  they 
have  said  ?  Equity  has  arrived  at  the 
conclusion  that  certain  engagements  to 
pay  money  shall  not  be  carried  out  be- 
cause they  are  penalties.  Would  it  make 
any  difference  if  the  parties  to  a  bond 
put  in  it,  "  We  really  do  mean  this  sum 
to  be  paid  "  ?  I  believe  not.  I  believe 
equity  would  say,  "You  have  entered 
into  an  unconscientious  bargain,  and  it 
cannot  be  enforced."  I  have  been  trying 
to  frame  a  definition  of  the  rule  as  to 
penalties.  I  think  it  is  this :  Where  the 
sum  payable  is  a  punishment ;  where  it  is 
something  more  than  a  security,  and  the 
payment  of  it  would  more  than  compensate 
the  creditor— then  it  is  a  penalty;  but 
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where  it  is  a  reasonable  provision  for  the 
creditor's  security,  and  for  getting  that 
which  he  is  entitled  to,  or  its  equivalent, 
then  equitv  would  not  interfere.  This  is 
the  law  which  we  must  act  upon.  To 
my  mind  the  stipulation  for  payment 
here  is  not  a  penalty,  but  a  proper  pro- 
vision for  securing  in  certain  events  pay- 
ment of  the  debt  and  expenses  at  once. 

Brett,  L.J. — I  think  this  stipulation 
ought  not  to  be  treated  as  a  penalty.  The 
contract  is  that  for  certain  consideration 
— as  to  the  extent  or  meaning  of  which  I 
do  not  enquire — the  defendant  and  others 
will  pay  an  agreed  sum  of  702.  There  is 
no  other  debt  and  no  agreement  to  pay 
any  other  sum.  The  agreement  is  to  pay 
that  sum  by  two  different  methods  ac- 
cording to  certain  events.  The  sum  is  to 
be  paid  by  quarterly  instalments  adjusted 
to  cover  a  certain  period  if  those  instal- 
ments are  regularly  paid.  If  there  is  a 
failure  to  pay  instalments  neither  more 
nor  less  than  702.  is  to  be  paid  at  once. 
Under  these  circumstances  I  think  the 
sum  cannot  be  treated  as  a  penalty.  If 
the  agreement  had  been  to  pay  an  agreed 
sum  by  instalments,  but  that  if  there  was 
a  failure  to  pay  one  instalment,  a  larger 
sum  than  70Z.  could  be  recovered,  then, 
according  to  the  decisions  in  the  Court  of 
Chancery,  the  stipulation  as  to  the  pay- 
ment of  the  larger  sum  would  be  a 
penalty,  and  that  sum  could  not  be  re- 
covered. The  judgments  in  Sterne  v.  Beck 
(3)  and  Thompson  v.  Hudson  (5)  are 
clear  to  this  extent,  that  where  there  is 
but  one  sum  to  be  paid  by  instalments, 
and  the  stipulation  only  affects  the  time 
of  payment,  and  makes  the  whole  sum 
payable  at  an  earlier  date,  it  is  no  penalty ; 
whereas  if,  upon  a  failure  to  pay  an  in- 
stalment, a  larger  sum  is  to  be  paid  than 
would  have  been  if  there  had  been  no 
default,  then  the  larger  sum  is  a  penalty. 
I  am,  therefore,  of  opinion  that  the  judg- 
ment appealed  from  is  wrong. 

Judgment  reversed. 

Solicitors— T.    H.   Devonshire,   for  plaintiffs; 
Cronin  &  Birolta,  for  defendant. 
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Company  —  Prospectus  —  Promoter  — ■ 
Concealment  of  Contracts — Companies  Act, 
1867  (30  £  31  Vict.  c.  131),  s.  38. 

All  contracts  which  might  reasonably  af- 
fect the  mind  of  a  person  in  determining  him 
to  take  or  not  to  take  shares  in  a  company , 
are  contracts  which  ought  to  be  specified  in 
the  prospectus  of  the  company,  within  the 
meaning  of  section  38  of  the  Companies 
Act,  1867. 

A  statement  of  claim  alleged  that  the 
plaintiff  was  a  shareholder  in  a  company, 
formed  for  the  purpose  (amongst  others)  of 
buying  the  patent  rights  in  a  certain  manu- 
facture; that  he  was  induced  to  take  his 
shares  on  the  faith  of  a  prospectus  issued 
on  the  formation  of  the  company  by  the 
defendants,  who  were  promoters;  that  the 
prospectus  was  fraudulent  as  against  the 
plaintiff  within  the  meaning  of  section  38 
of  the  Companies  Act,  1867,  by  reason  of 
the  defendants  having  knowingly  omitted  to 
specify  certain  contracts  entered  into  by  the 
promoters  before  the  formation  of  the  com- 
pany, by  which  contracts  a  small  part  only 
of  the  purchase-money  of  the  patent  rights 
was  to  be  paid  to  the  vendor,  and  the  re- 
mainder was  to  be  divided  among  the  pro- 
moters; and  the  plaintiff  claimed  the 
amount  paid  for  his  shares.  On  demurrer, 
it  was, — 

Held  (by  Bagoallat,  L.  J.,  and  Thesiger, 
L.J.,  Bramwell,  L.J.,  dissenting),  that  the 
contracts  were  such  as  ought  to  liave  been 
disclosed  in  the  prospectus,  within  section  38, 
and  therefore  that  the  statement  of  claim 
was  good. 

Per  Bramwell,  L.J. — Section  38  re- 
quires such  contracts  only  to  be  disclosed  in 
th-e  prospectus  as  bind  or,  if  adopted,  may 
bind,  the  company  when  formed. 

These  were  appeals  from  the  judgment 
of  Grove,  J.,  overruling  the  demurrers  of 
two  defendants,  Peele  and  Brown,  to  a 
statement  of  claim. 

The  facts  of  the  case,  and  the  argn- 

*  Coram  Bramwell,  L, J.;  Baggallay,  L.J. ;  and 
Theaiger,  L.J, 
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mente  of  counsel,  are  sufficiently  stated 
in  the  judgments  (post). 

W.  G.  Harrison  and  B.  M.  Bray,  ap- 
peared for  the  defendant  Peele;  TaL 
fowrd  Salter,  for  the  defendant  Brown; 
and  A.  J.  H.  CoUins  and  Seward  Bryee, 
for  the  plaintiff. 

Our.  adv.  vult. 

The  following  judgments  were  read  on 
June  30  :— 
Bramwell,  L.J. — The  opinion  I  ex- 

fressed  in  Twy  cross  v.  Grant  (1)  I  retain, 
do  so  for  the  reasons  on  which  I  formed 
it.  It  is,  therefore,  not  necessary  to  re- 
peat them  in  detail.  They  may  be  sum- 
marised thus :  The  general  words  of  sec- 
tion 38  of  the  Companies  Act,  1867  (2), 
must  have  some  restriction .  In  my  opinion, 
the  language  and  reason  of  the  thing  shew 
that  the  contracts  therein  mentioned  must 
be  limited  to  those  which  bind  the  com- 
pany, or  which  may  be  adopted  or  as- 
sumed by  the  company,  and  which  may 
affect  it  when  formed.  If  it  was  intended 
that  intending  shareholders  should  be 
guided  by  information  given  in  the  pro- 
spectus, as  to  the  previous  history  of  the 
company,  its  promoters,  and  the  subject 
of  its  intended  operations,  no  reason  can 
be  given  why  contracts  only  were  to  be 
stated.  To  ascertain  what  is  the  intention 
and  meaning  of  the  section  it  must  be 
critically  examined.  It  is  as  idle  to  at- 
tempt to  put  a  meaning  on  it  without 
doing  this  as  it  would  be  to  try  to  con- 
strue it  without  opening  the  book  which 
contains  it.  Without  such  examination 
it  is  easy  to  talk  of  broad  views  on  the 

(1)  46  Law  J.  Rep.  CP.  636;  Law  Rep.  2 
CP.  D.  469. 

(2)  Section  38  enact*,  "  That  every  prospectus 
of  a  company,  and  every  notice  inviting  persons  to 
subscribe  for  shares  in  any  joint-stock  company, 
shall  specify  the  dates  and  names  of  the  parties  to 
any  contract  entered  into  by  the  company,  or  the 
promoters,  directors  or  trustees  thereof,  before  the 
issue  of  such  prospectus  or  notice,  whether  subject 
to  adoption  by  the  directors  or  otherwise ;  and  any 
prospectus  or  notice  not  specifying  the  same  shall 
be  deemed  fraudulent  on  the  part  of  the  promoters, 
directors  and  officers  of  the  company  knowingly 
issuing  the  same,  as  regards  any  person  taking 
shares  in  the  company  on  the  faith  of  such  pro- 
spectus, unless  he  shall  have  had  notice  of  such 
contract." 


one  hand,  and  of  narrow  on  the  other;  to 
denounce  promoters  and  their  schemes; 
and  when  they  are  fraudulent  and  dis- 
honest to  express  indignant  opinions, 
well  deserved,  but  which  might  tell  most 
harshly  and  unjustly  on  men  against 
whom  there  was  not  the  slightest  ground 
of  complaint  that  they  had  failed  either 
in  honesty  or  care  for  the  interests  of  the 
intended  future  shareholders  of  the  com- 
pany. If  this  examination  is  hair-split- 
ting, hairs  must  be  split,  otherwise  injus- 
tice will  be  done.  And  this  certainly  is 
to  be  said  in  favour  of  the  construction  I 
contend  for,  that  it  is  what  the  framers 
of  the  Act  meant,  as  is  well  known.  The 
doubt  that  has  arisen  as  to  the  meaning 
of  section  38  has  so  arisen  from  the  addi- 
tion of  some  words  and  the  withdrawal  of 
others,  not  intended  to  alter  the  enact- 
ment on  the  matter  in  question,  bat 
which,  having  been  added  and  taken  away 
without  noticing  the  combined  effects  of 
so  doing,  have  raised  the  question  to  be 
answered. 

But  there  are  some  arguments  and 
judgments  on  the  matter  which  I  must 
examine.  The  last  delivered  is  that  of 
Lord  Chief  Justice  Cock  burn  in  Twycrm 
v.  Grant  (1).  His  Lordship  speaks  of  the 
practices  against  which  the  section  is  di- 
rected, and  the  persons  who  resort  to 
them,  as  sapping  the  funds  through  clan- 
destine contracts  with  contractors  who 
are  subtle  and  insidious,  and  by  whose  in- 
sidious contrivances  the  exorbitant  price 
is  concealed;  of  "clandestine  arrange- 
ment," "  positive  evil,"  Ac.  His  Lordship 
thinks  these  are  to  be  dealt  with  on  broad 
grounds  with  a  beneficial  application  of 
the  statute,  no  hair-splitting  or  minute 
verbal  criticism.  Now,  no  doubt  this  is 
the  popular  view ;  but  however  much  one 
may  be  inclined  to  take  it,  one  must  take 
care  not  to  be  led  away  by  one's  just 
indignation,  or  injustice  may  bo  done, 
and  the  law  misinterpreted.  We  must 
refer  to  the  statute.  To  quote  his  Lord- 
ship, he  says  (3),  "  The  question  whether 
these  contracts  are  within  the  38th  sec- 
tion is  one  of  greater  difficulty.  It  be- 
comes necessary  to  consider  the  words  of 
the  enactment.     So  I  thought,  and  so  I 

(3)  46  Law  J.  Rep.  CP.  664. 
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did ;  I  cannot  find  that  his  Lordship  has. 
Absolutely  there  is  not  a  word  of  com- 
ment  or  criticism.   He  sets  out  the  sec- 
tion, indeed,  but  so  far  from  discussing 
it,  he  says  (4),  "  If  suoh  a  case  as  the 
present  is  not  within  the  enactment,  all  I 
can  say  is  that  it  ought  to  be."  Really 
that  is  all  he  does  say  about  the  section. 
For  he  proceeds :  "  And  I  cannot  allow 
myself  to  be  led  into  splitting  hairs  or 
entering  into  minute  verbal  criticism  on 
what  I  believe  to  be  beneficial  legislation." 
From  which  one  would  infer  that  it  was 
necessary  to  consider  the  words  without 
a  verbal  oriticism,  at  least  without  a 
minute  one.   I  might  dismiss  the  further 
consideration  of  this  judgment  with  the 
remark  that  what,  with  all  respect  to  his 
Lordship's  reason,  I  must  call  the  govern- 
ing error,  is  the  not  distinguishing  be- 
tween oontracts  whioh  affect,  or  are  to 
affect,  the  company,  and  those  which  do 
not  and  will  not.   Those  whioh  do  not 
and  will  not  are  unimportant.    If  a 
builder  is  to  build  a  house  for  me,  the 
price  he  is  to  pay  for  bricks,  wood,  labour, 
<fec.,  is  to  me  immaterial.    If  such  con- 
tracts are  within  the  statute  then  every 
contract  made  by  Clarke  &  Co.  in  the 
Lisbon  Tramway  case  ought  to  have  been 
mentioned  in  the  prospectus.    But  there 
are  these  passages  in  his  Lordship's 
judgment  whioh  I  must  notice.    He  says 
(5),  "We  may  with  perfect  safety  as- 
sume that  the  section  is  intended  to 
apply  to  contracts  relating  to  such  com- 
panies alone.    But  when  we  have  to 
deal  with  a  contract  undoubtedly  having 
reference  to  a  company,  why  are  we  to 
put  any  further  restriction  on  the  opera- 
tion of  the  statute  ?  "    Further  restric- 
tion than  what  ?    That  it  relates  or  refers 
to  the  company.    What  is  the  meaning 
of  a  contract  relating  or  referring  to  a 
company?    But  the  reason  for  the  re- 
striction is  the  language  of  the  section, 
and  those  considerations  which  he  does 
not  deal  with.  It  is  asked,  What  would  a 
man  say  if  he  was  told  the  owner  of  the 
concern  which  this  intended  company 
was  to  purchase  was  to  be  chairman,  and 
only  to  be  paid  by  his  buyer  if  he  could 

(4)  46  Law  J.  Bep.  CP.  666. 
(6)  Ibid.  p.  665. 
You  49.-Q.B.,  CP.  &  Exc*. 


get  a  contract  from  the  board,  whioh  was 
to  be  procured  by  the  promoter,  who  was 
to  get  a  large  sum  of  money  for  getting 
it,  which,  however,  he  was  sure  to  do 
from  the  chairman  and  other  directors, 
the  first  being  interested  to  get  his  price, 
and  the  last  knowing  nothing  about  the 
business  except  what  these  interested 
parties  thought  fit  to  tell  them  Cer- 
tainly the  last  consideration  would  deter 
any  man  from  having  anything  to  do 
with  any  concern  with  such  directors; 
but  that  is  not  in  question  here.  As  to 
the  rest  it  depends  on  the  persons.  Sup- 
pose the  Duke  of  Devonshire  had  a  mine ; 
suppose  Messrs.  Baring  promoted  a  com- 
pany to  take  it,  and  that  suoh  a  man  as 
the  late  Mr.  Brassey  was  the  contractor, 
and  all  the  other  circumstances  existed 
as  above  put,  would  anyone  be  deterred  F 
But  the  question  is,  What  says  the  statute  ? 
The  other  passage  is  (I  cannot  under- 
stand it)  (6),  "  Mr.  Grant  cannot  in  any 
sense  be  said  to  have  been  a  purchaser 
from  the  duke  or  a  vendor  to  the  com- 
pany, and  he  carefully  avoided  assuming 
that  relation."  This  is  right.  His  Lord- 
ship proceeds :  "  His  position  was,  though 
not  ostensibly,  yet  actually,  that  of  a  pro- 
moter." This  also  seems  right,  except 
that  I  should  have  thought  he  was  osten- 
sibly a  promoter.  But  this  is  immaterial. 
Now  follows  what  I  cannot  understand  : 
"  Fully  admitting  that  a  person  who  sells 
to  a  company  is  no  more  bound  to  disclose 
how  or  upon  what  terms  he  acquired  the 
subject-matter  of  sale  than  an  ordinary 
vendor  to  an  ordinary  purchaser,  it  seems 
to  me  that  when  the  vendor  adopts  the 
character  of  a  promoter,  the  matter  as- 
sumes a  very  different  aspect.  If  he 
proposes  to  derive  advantage  by  selling 
to  them  at  a  profit,  any  contracts  by 
whioh  effect  has  been  given  to  such  pur- 
poses come  within  this  protective  enact- 
ment." Very  likely ;  but  if  Grant  was 
not  a  vendor,  how  did  this  apply  to  him  ? 
Of  course  I  notice  this  to  retain  the  ad- 
vantage of  the  opinion  expressed  by  Lord 
Justice  James  in  Oover's  Case  (7).  I 
proceed  to  consider  the  judgment  of  Lord 
Coleridge  in  Twyoross  v.  Chant  (1).  His 

(6)  46  Law  J.  Rep.  CP.  670. 

(7)  46  Law  J.  Rep.  Chanc.  88;  Law  Rep.  1 
Ch.  D.  182. 
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Lordship  says,  "It  is  immaterial  to  an 
ordinary  purchaser  to  know  what  the 
vendor  will  do  with  the  purchase-money 
when  he  gets  it;  the  purchaser  has  no 
farther  interest.  Bat  an  applicant  for 
shares  in  a  company  is  in  a  different 
position.  His  money  becomes  part  of 
the  capital  of  the  company,  and  to  him  it 
is  all  important  to  know  what  sort  of 
persons  are  to  have  the  control  of  his 
money  when  he  has  paid  it,  and  how  the 
money  is  to  be  applied — whether  upon  the 
enterprise  itself  or  in  remunerating  those 
who  brought  it  into  existence."  With 
great  respect,  I  say  No ;  as  to  the  future 
of  the  company,  if  10,0002.  are  paid  for  a 
mine  it  matters  not  to  the  company  where 
the  10,0002.  go.  No  doubt  if  it  was 
known  that  the  mine  owner  was  only  to 
get  1,0002.  it  would  influence  intending 
shareholders,  because  it  would  shew  what 
he  thought  was  the  real  value.  But  the 
statute  does  not  require  his  opinion  to  be 
stated,  but  only  contracts.  If  it  had 
been  intended  that  things  calculated  to 
influence  intending  shareholders  should 
be  stated,  it  should  have  said  so.  What 
could  have  been  more  important  than 
that  a  mine  or  patent  had  been  worked 
for  years  without  profit  P  Yet  that  need 
not  be  stated.  If  it  should  be  said  that 
we  know  that  the  section  is  the  result  of 
mistakes,  and  we  know  what  was  intended, 
so  be  it.  Such  contracts  as  these  are  not 
included.  If  the  section  is  to  be  con- 
strued as  though  what  was  said  was 
meant,  then  I  contend  the  same  conclu- 
sion must  be  come  to.  His  Lordship 
says  most  forcibly  (8),  "  A  statute  passed 
to  prevent  fraud,  couched  in  general  lan- 
guage, ought  to  be  construed  so  as  to 
defeat  all  the  frauds  which  are  within  the 
mischief  sought  to  be  remedied."  True, 
but  the  language  of  the  statute  must  be 
looked  to.  It  must  be  borne  in  mind  that 
not  all  important  things  but  contracts 
only  are  to  be  stated,  and  it  must  be 
remembered  that  if  all  a  promoter's 
agreements  are  to  be  stated,  then  if  a 
contractor  is  a  promoter,  and  has  entered 
into  provisional  contracts  for  materials 
and  labour,  they  must  all  be  stated.  My 
brother  Brett,  in  Qover's  Case  (9),  after 

(8)  46  Law  J.  Rep.  CP.  641. 

(9)  45  Law  J.  Rep.  Chanc  93, 


shewing  that  before  the  statute  other 
frauds  or  wrongs  were  provided  for,  savs, 
"  But  for  a  mere  non-disclosure,  fraudu- 
lent or  otherwise,  there  was  no  remedy, 
either  in  law  or  equity,  for  the  invited 
subscriber  if  he  became  a  shareholder." 
He  proceeds :   "  One  would  expect  a 
remedial  enactment  passed  under  such 
circumstances  to  cover  the  unprotected 
danger ;  that  is  to  say,  to  insist  oa 
the  disclosure  of  everything  which  might 
reasonably  have  an  effect  on  the  mind 
of  an  invited  subscriber."   This  is  logi- 
cal and  forcible.    But  if  so,  why  did  not 
the  Legislature  sav  so  ?   It  has  not  said 
that  everything  should  be  stated,  only 
that  certain  contracts  should  be.   And  it 
has  not  said  that  all  contracts  which 
would  so  affect  the  mind  of  the  invited 
subscriber  should  be  stated,  only  those 
entered  into  by  the  company  or  promoters, 
directors  and  trustees  thereof,  whether 
subject  to  adoption  or  otherwise,  as  the 
Lord  Justice  says.  He  then  says  that  the 
statute  extends  to  every  contract  made  by 
a  promoter  before  the  issue  of  the  pro- 
spectus, the  knowledge  of  which  might 
have  an  effect  upon  a  reasonable  subscriber 
for  shares,  whether  such  contracts  were 
made  before  the  promoter  was  a  promoter 
or  not.    But,  with  submission,  there  is 
no  such  limitation  in  the  section  as  M  con- 
tract, the  knowledge  of  which  might  have 
an  effect  on  a  reasonable  subscriber."  It 
is  clear  that  if  the  company  had  entered 
into  a  beneficial  contract  for  the  perform* 
ance  of  works,  and  it  was  not  stated,  the 
prospectus  would  be  fraudulent  within 
the  statute.    The  truth  is,  my  brother 
Brett  reads  the  statute  with  no  limitation 
except  one  not  merely  not  in  it  (for  none 
is),  but  for  which  there  is  no  justification 
in  it.  I  wish  particularly  to  call  attention 
to  what  Lord  Justice  Mellish  said  in 
Qover's  Case  (10)  :  "  I  think  that  the  sec- 
tion ought  to  be  held  to  extend  to  every 
contract  made  with  a  person  who  after- 
wards becomes  a  promoter  or  director, 
provided  the  company  have  become  en- 
titled to  the  benefit  of  the  contract,  or 
liable  to  perform  its  provisions  before 
the  prospectus  was  issued."    That  is  my 
opinion.    I  now  proceed  to  deal  with 

(10)  45  Law  J.  Rep.  Chane.  91, 
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some  arguments  that  have  been  need.  It 
is  said  that  it  is  material  that  contracts 
should  be  made  known  to  persons  invited 
to  take  shares,  in  order  to  enable  them  to 
form  a  judgment  as  to  the  policy  of  so 
doing.  And  certainly  in  Twy cross  v.  Grant t 
(1)  it  was  left  to  the  jury,  and  they  found' 
that  the  contracts  there  were  material  for 
this  purpose.  But,  with  all  submission, 
their  materiality  is  immaterial.  The  sta- 
tute uses  no  such  word  and  has  no  such 
intention.  Immaterial  contracts  must  be 
stated  as  much  as  those  material  if  they 
are  within  the  section,  and  their  mate- 
riality or  immateriality  has  no  bearing  on 
the  question  of  whether  they  are.  The 
statute  is  not  to  "  insure  "  full  informa- 
tion as  to  all  the  material  circumstances 
attending  the  formation  of  the  company 
antecedently  to  the  issue  of  the  pro- 
spectus. It  is  to  insure  something  which 
may  or  may  not  be  material,  while  other 
things  very  material  need  not  be  men- 
tioned. I  agree,  if  all  the  circumstances 
in  this  case,  including  the  contracts  in 
question,  had  been  stated,  reasonable 
people  would  have  been  deterred  from 
taking  shares.  So  they  would  if  they 
knew  that  the  directors  received  their 
qualification  from  a  vendor  to  a  company, 
not  a  promoter,  for  it  would  be  seen  that 
such  directors  were  risking  nothing  of 
their  own,  had  been  under  no  necessity  to 
form  an  opinion  as  to  the  success  of  a 
scheme  by  which  they  might  gain  and 
could  not  lose,  and  were  under  a  bias 
favourable  to  the  vendor.  Yet  this  need 
not  be  stated,  though  positively  fraudulent, 
and  exposing  the  directors  to  a  liability 
to  the  company  for  the  value  of  the  quali- 
fication. It  is  asked  why,  it  being  to  the 
interest  of  the  shareholders  that  such 
arrangements  should  not  be  kept  secret, 
they  are  not  within  the  section.  The 
question  is,  Why  are  they  ?  And  the  an- 
swer is,  Because  they  are  not.  As  would 
be  seen  by  reading  it,  it  might  be  very 
good  legislation  to  say  they  should  be. 
It  is  a  mistake  to  say  shareholders  are 
affected  by  any  such  contracts  as  the 
present.  Intending  shareholders  might 
be  influenced  to  consider  whether  they 
would  become  so,  but  the  company  is  not 
affected  thereby,  and  so  not  the  share- 
holders.   It  is  a  mistake  to  say  that  such 


contracts  involve  the  fortune  of  the  future 
company,  or  the  crippling  of  its  resources, 
or  the  sapping  of  its  funds.  The  mine 
and  its  plant  are  offered  in  working  order 
at  a  fixed  price.  What  in  the  name  of 
common  sense  does  it  matter  to  the  com- 
pany when  formed  (not  to  the  intending 
shareholder)  how  that  is  to  be  divided, 
among  whom  and  on  what  considerations 
by  him  who  receives  it  ?  If  the  bargain 
is  a  good  one  for  the  company — if  what 
they  get  is  worth  the  money  they  give  for 
it — how  are  they  crippled,  or  sapped  or 
anything  else  by  the  way  the  vendors  got 
at  the  figures  asked,  and  what  they  do 
with  the  money  P  Suppose  in  the  Lisbon 
Tramway  case  the  sums  to  Saldanha  and 
Larmangat  were  fair,  that  Grant  had 
charged  502.  only,  that  there  had  been  no 
rigging  of  the  market,  Ac.,  and  that  the 
same  price  had  been  paid  by  the  company 
as  was  paid — the  contractor's  profit  being 
so  much  the  more— would  there  have 
been  any  crippling  or  sapping  ?  Would 
it  have  been  possible  to  talk  of  the  ade- 
quacy or  inadequacies  of  the  capital? 
Here  is  the  thing  for  you — privilege, 
tramway,  locomotives,  carriages,  every- 
thing at  such  a  price.  Take  it  or  leave  it 
alone.  If  after  paying  that  price  they 
have  not  capital  left  enough  to  work  the 
line,  it  shews  that  their  entire  capital  was 
too  small  at  the  outset.  How  is  the  com- 
pany sapped  or  crippled  by  these  arrange- 
ments anymore  than  they  are  by  a  contract 
made  by  the  contractor  with  a  carriage 
builder  for  the  building  at  a  certain  price 
of  the  carriages  he  is  to  supply  for  the 
lump  sum  ?  I  should  be  sorry  to  have  it 
supposed  that  I  was  saying  a  word  in 
favour  of  what  took  place  in  the  Lisbon 
Tramway  Company.  I  retain  my  opinion 
that  the  transaction  was  "nefarious." 
But  I  say  that  the  question  for  a  company 
or  any  other  buyer  where  a  thing  is  offered 
at  a  price  is,  Is  it  worth  that  price  ? — and 
that  it  matters  not  how  the  vendor  has 
arrived  at  that  price,  and  that  the  vendee 
is  no  more  crippled  and  sapped  when  that 
price  has  been  arrived  at  by  one  process 
than  by  another.  No  doubt  directors 
might  be  liable  if  they  gave  an  improper 
price,  and  no  doubt  intending  share- 
holders, if  they  knew  the  process  by  which 
it  was  arrived  at,  might  be  influenced  as 
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to  purchasing.  The  mistake  is  in  con- 
founding that  which  would  reasonably 
influence  an  intending  shareholder  with 
that  which  would  affect  the  future  pro- 
sperity of  the  company.  It  is  said  that 
it'  this  restriction  is  to  be  put  upon  the 
statute  the  Legislature  might  have  put  it. 
The  obvious  answer  to  which  is,  that  the 
Legislature  might  have  put  any  and  has 
put  none ;  therefore,  if  this  is  right,  none 
mast  be  put  Bat  it  is  admitted  some 
must  be. 

It  is  no  answer  to  the  argument  that,  if 
these  contracts  are  to  be  stated,  then  all 
sub-contracts  by  a  promoter  or  contractor 
must  be,  to  say  that  the  shareholder  most, 
to  have  any  claim,  take  his  shares  on  the 
faith  of  the  prospectus.  He  does  so  take 
them.  He  does  not  take  them  on  the 
faith  that  there  is  no  sub-contract,  but  he 
takes  on  the  faith  of  the  prospectus. 
That  is  made  fraudulent  by  the  statute  if  it 
does  not  mention  the  contracts  the  sta- 
tute say 8  shall  be  mentioned  (11).  The 
resnlt  is  this:  the  shareholders  take  on 
the  faith  of  the  prospectus.  The  pro- 
moter has  with  perfect  honesty  omitted  a 
contract  which,  according  to  the  statute, 
should  have  been  inserted  in  it — a  con- 
tract wholly  immaterial,  or  even  one  which 
might  have  induced  the  shareholder  to 
take  shares,  e.g.  an  advantageous  contract 
with  a  respectable  man  for  executing  the 
works ;  the  statute  makes  the  prospectus 
fraudulent,  and  the  shareholder  has  a 
cause  of  action.  It  is  no  answer  to  say 
that  the  contract  omitted  is  immaterial  to 
the  formation  of  an  opinion  as  to  the  pro- 
spects of  the  company.  It  is,  if  I  may  be 
pardoned  the  word,  ingeniously  suggested 
by  Lord  Justice  Thesiger  that  a  limitation 
or  qualification  mnst  be  put  on  the  words, 
"  Take  on  the  faith  of  the  prospectus," 
and  that  they  must  be  read,  "  Take  on  the 
faith  that  there  was  no  contract  which, 
if  set  out,  would  have  deterred  him  from 
taking."  That  would  improve  the  sta- 
tute and  make  the  construction  the 
plaintiff  contends  for  more  reasonable, 
but  it  would  not  be  the  statute  as  it  is, 
bat  the  statute  as  amended.  On  these 
considerations  I  have  formed  and  retained 

(11)  Per  Cocxbubs,  C.J.,  46  Law  J.  Rep.  CP. 
667. 
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the  opinion  above  expressed.  It  remains 
to  deal  with  the  particular  case  before  us. 
Leaving  out  the  abusive  part  of  the  state- 
ment of  facts  in  the  claim,  such  as 
"  scheme,"  "  device,"  which  is  immaterial 
to  the  question  we  have  to  answer,  the 
facts  and  contracts  set  forth  are  as  fol- 
lows :  First,  Baxter  was  possessed  of 
patents.  Second,  he  assigned  to  Clare  a 
half  share  of  the  patent  for  6002.,  which 
Glare,  however,  did  not  pay.  Third, 
Baxter  and  Clare  agreed  with  Millward 
that  Millward  should  join  in  promoting  a 
company,  and  for  that  purpose  mortgaged 
the  patent  to  Millward,  and  by  a  subse- 
quent indenture  gave  him  licence  to  use 
the  patent  Millward,  however,  wss  paid 
off  out  of  Baxter  and  Clare's  share  of  the 
purchase-money  from  the  company,  and  a 
release  given.  But  it  is  said  the  inden- 
tures of  mortgage  and  licence  to  Millward, 
not  being  cancelled,  remained  an  incum> 
b ranee  on  the  company,  which  is  very 
ingenious,  but  unfounded.  Fourth,  Bax- 
ter, Clare  and  Millward  arranged  with 
the  defendant  Mitcalfe  and  four  other 
persons  that  the  company  should  be 
formed  to  acquire  the  patents.  Fifth, 
then  it  was  agreed  between  Baxter  on  the 
one  hand,  and  Mitcalfe  and  the  four  others 
on  the  other,  that  Baxter  and  Clare,  as 
vendors,  should  be  nominees  of  Mitcalfe 
and  the  two  of  the  four  others,  and  that 
the  consideration  paid  to  Baxter  and 
Clare  should,  except  a  small  sum,  be  paid 
to  the  defendants — that  is,  all  four, "  parti- 
cularly Mitcalfe  "  and  the  two  of  the  four 
persons ;  that  is  to  say,  that  the  vendor 
should  receive  only  a  small  part  of  the 
purchase-money,  and  the  rest  be  divided 
among  promoters  and  directors,  including 
the  four  defendants.  Sixth,  another 
agreement  between  Baxter  and  Clare  on 
the  one  part,  and  Mitcalfe  and  two  of  the 
four  on  the  other,  whereby,  reciting  the 
former  agreement,  they  pretended  to 
make  arrangements  as  to  the  application 
and  division  of  the  purchase-money  to  be 
paid  by  the  company.  Seventh,  this  last 
agreement  was  a  sham,  the  real  agree- 
ment being  one  between  "  the  said  several 
persons"  (whoever  they  may  be),  that 
out  of  the  15,000Z.  cash  and  8,2001  paid- 
up  shares  Baxter  and  Clare  should  receive 
only  2,0002.  cash,  3,9002.  should  be  paid  to 
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Mitcalfe,  5,0001.  to  a  person  named  Parry, 
who  is  one  of  the  two  of  the  fonr,  and  the 
remainder  of  the  sum  of  15,000Z.  among 
the  others  of  the  "  said  persons,"  whoever 
they  may  be,  whether  the  four  and  the 
directors  or  not  does  not  appear.  Eighth, 
then  the  formation  of  the  company  is  men- 
tioned, and  the  agreement  of  purchase  be- 
tween Baxter  and  Glare  and  Price,  who  is 
one  of  the  other  two  of  the  four,  as  trustee 
for  the  company,  for  the  purchase  of  the 

et  to  be  taken  and  adopted  by  the 
ond  Company  for  56,0002.,  15,0002.  . 
in  cash  and  the  rest  in  paid-up  shares. 
The  statement  of  claim  then  sets  forth 
the  registering  of  the  company,  its  ob- 
jects, and  the  issuing  by  the  defendants 
of  a  prospectus  mentioning  none  of  these 
contracts  except  the  last  between  Baxter 
and  Clare  and  Price ;  that  the  defendants 
therefore  issued  a  fraudulent  prospectus 
within  the  statute.    There  is  an  alterna- 
tive claim.   The  demurrer  is  to  the  claim 
founded  on  the  statute.  Now,  it  may  very 
well  be  admitted  that  if  these  facts  are 
true  a  gross  fraud-  had  been  perpetrated ; 
and  had  they  been  known,  there  would 
have  been  a  difficulty  in  getting  appli- 
cants for  shares.    Baxter  had  the  patent, 
could  make  no  profitable  use  of  it, 
granted  half  to  Clare  for  6002.,  who  did 
not  pay ;  the  two  mortgaged  to  Mill  ward, 
and  then  a  company  was  got  up,  the 
directors  of  which,  or  some  of  them, 
agreed  that  the  company  should  give 
56,0002.  for  this  hitherto  unprofitable  and 
unsaleable  patent,  bnt  bargain  with  the 
owners  that  they,  the  owners,  shall  only 
receive  2,0002.  out  of  the  56,0002.,  the 
residue  being  divided  among  directors 
and  promoters.    No  one  in  his  senses 
would  take  a  share,  the  company  giving 
that  sum,  under  these  circumstances. 
Further,  if  it  is  true  that  those  directors 
got  part  of  the  purchase-money,  it  is  cer- 
tain that  they  did  a  most  fraudulent 
thing,  and  must  refund  to  the  company. 
But  are  these  contracts  within  the  sec- 
tion ?    Why  should  the  contract  between 
Baxter  and  Clare  be  mentioned  in  the 
prospectus  ?    If  Baxter  gave  the  money 
as  a  gift,  or  sold  it  for  any  sum  from  one 
pound  to  a  million,  its  value  to  the  com- 
pany is  the  same.    No  doubt  the  transac- 
tion shews  what  Baxter  thought  it  was 
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worth  in  the  sense  of  what  it  would  fetch ; 
bnt  the  statute  does  not  say  that  Baxter's 
opinion  should  be  stated  in  the  prospectus. 
It  seems  to  me  that  so  far  from  its  being 
necessary  to  state  this  contract,  the  con- 
tention that  it  must  be  stated  shews  the 
unreasonableness  of  the  construction  the 
plaintiff  puts  on  the  statute.    The  con- 
tract is  fulfilled  and  spent,  yet  it  is  to  be 
stated.    So  of  the  mortgage  to  Mill  ward. 
If  an  estate  was  bought  by  a  company, 
would  it  be  necessary  to  set  out  in  the 
prospectus  all  the  antecedent  mortgages 
on  it,  though  paid  off?    So  of  the  other 
contracts  except  that  with  Price.  What 
does  it  matter  to  the  company  how  the 
consideration  is  divided  ?    I  am  not  now 
considering  the  conduct  of  the  directors 
in  taking  part  of  the  purchase-money. 
For  the  purposes  of  the  question  before 
us  that  is  immaterial.    Then  how  does  it 
concern  the  company  that  the  vendors 
are  content  that  they  should  get  a  trifle 
and  the  agents  should  get  the  largest  part 
of  the  price  ?    Let  me  not  be  mistaken. 
If  the  directors  gave  56,0002.  or  any  other 
sum  for  this  patent,  without  enquiry  as  to 
its  value  or  how  the  sum  was  arrived  at, 
they  grossly  neglected  their  duty,  and  are 
responsible.    But  that  is  not  the  ques- 
tion.    The  question  is,  whether  the 
agreements  among  vendors  and  their 
agents  for  the  division  of  the  price,  or 
plunder,  if  plunder  it  was, -are  contracts 
within  the  section?    I  say  No.  The 
company  was  neither  richer  nor  poorer  on 
account  of  the  way  the  spoil  was  divided 
among  the  spoilers.    It  may  have  been  a 
folly  or  dishonesty  to  give  so  much  if  the 
patent  was  not  worth  it ;  or,  if  it  was,  it 
may  have  been  a  folly  or  necessity  for  the 
vendors  to  take  so  little ;  but  either  way, 
the  company,  I  repeat,  was  neither  richer 
nor  poorer  on  account  of  the  way  the 
price  agreed  on  was  divided.    The  com- 
pany was  not  affected  by  them,  not  bound 
nor  to  be  bound.    Suppose  the  company 
went  on  for  ten  years  prosperously,  would 
it  matter  to  it  or  its  shareholders  where 
the  price  had  gone?    If  not  ten  years, 
would  it  matter  if  the  company  lasted 
prosperously  a  year  or  a  week  only  ?  If 
not,  would  it  matter  if  the  company  was 
unprosperous  from  the  beginning  ?    I  am 
of  opinion  that  the  demurrer  should  be 
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allowed.  It  is  agreeable  enough  to  speaker 
and  listener  to  denounce  and  hear  de- 
nounced delinquent  promoters  and  direc- 
tors, of  whom  unhappily  there  are  too 
many ;  but  care  should  be  taken  not  to 
put  a  construction  on  the  statute  unrea- 
sonable and  impossible  from  its  wideness, 
which,  on  the  failure  of  a  perfectly  honest 
company,  may  work  the  grossest  injustice 
on  persons  entirely  honest  and  faithful  to 
their  duties. 

Baooallat,  L.J. — The  substantial  ques- 
tion which  we  hare  to  determine  upon 
the  present  appeal  is,  What  contracts,  or 
rather  what  classes  of  contracts,  are  within 
the  provisions  of  the  38th  section  of  the 
Companies  Act  of  1867. 

Upon  this  question  there  has  been  con- 
siderable difference  of  judicial  opinion; 
and  in  the  case  of  Twycrou  v.  Grant  (1), 
which  is  the  only  case  in  which  the 
question  has  hitherto  come  directly  under 
the  consideration  of  the  Court  of  Appeal, 
the  Judges  then  constituting  the  Court 
were  equally  divided  in  opinion.  On  the 
present  occasion  the  question  is  raised  by 
demurrer  in  the  simplest  possible  form, 
as  it  is  in  no  respect  complicated  by  con- 
flicting statements  of  fact ;  the  allegation 
in  the  statement  of  claim  must  for  the 
purposes  of  the  appeal  be  assumed  to  be 
true.  The  facts  of  the  case  with  which 
we  have  to  deal  are  as  follow :  The 
Diamond  Fuel  Company  (Limited)  was 
registered  on  the  27th  of  January,  1873, 
under  the  Companies  Acts,  1862  and 
1867,  and  thereupon  a  prospectus  was 
issued  by  the  defendants,  other  than  the 
company,  inviting  the  public  to  subscribe 
for  snares.  The  prospectus  so  issued  con- 
tained the  following  (amongst  other) 
statements :  that  the  company  was  formed 
for  the  purpose  of  purchasing  the  patents 
of  Mr.  David  Barker  for  improvements  in 
the  manufacture  of  artificial  fuel,  and  of 
acquiring  and  developing  the  works  of 
such  manufacture  as  then  carried  on  by 
Messrs.  Barker  and  Clare  at  Stratford,  in 
Essex ;  that  a  provisional  agreement  had 
been  entered  into  with  the  proprietors  of 
the  patents  for  the  purchase  of  all  their 
patent  rights  in  the  United  Kingdom 
and  abroad,  together  with  the  premises, 
works,  machinery,  plant,  stock,  Ac,  at 


Stratford,  for  the  sum  of  15,0002.  in  cash 
and  8,200  fully  paid-up  shares  of  U. 
each;  and  that  the  only  contract  en- 
tered into  was  dated  the  15th  of  Noyem. 
ber,  1872,  and  was  between  David  Barker 
and  Thomas  Deykin  Clare  of  the  one 
part,  and  Francis  Lambe  Price,  on  behalf 
of  the  company,  on  the  other  part,  which 
might  be  inspected  at  the  office  of  the 
company.  The  contract  so  referred  to 
was  the  provisional  agreement  mentioned 
in  the  prospectus,  and  was  to  the  effect 
that  the  said  Francis  Lambe  Price  should 
purchase  the  patents  as  trustee  for  and 
on  behalf  of  the  company,  and  that  the 
company  should  adopt  such  purchase 
immediately  after  its  registration.  The 
plaintiff  subscribed  for  200  shares  in  the 
company,  and  paid  to  the  company  the 
full  amount  thereof,  namely,  the  sum  of 
1,0001. 

On  the  9th  of  September,  1878,  he 
commenced  the  present  action  to  recover 
the  amount  paid  by  him,  upon  the  ground 
that  he  took  the  shares  on  the  faith  of  the 
prospectus  issued  by  the  defendants,  and 
that  such  prospectus  was,  as  against  him, 
fraudulent  within  the  intent  and  meaning 
of  the  38th  section  of  the  Companies  Act 
of  1867,  by  reason  of  certain  contracts, 
whioh  had  been  entered  into  by  the  pro- 
moters of  the  company  before  the  issue 
of  the  prospectus,  not  being  specified 
in  it. 

The  more  important  allegations  in  the 
plaintiffs  statement  of  claim  are  to  the 
following  effect:  that  the  defendants, 
other  than  the  company,  issued  the  pro- 
spectus already  referred  to,  and  were,  at 
the  time  of  such  issue,  promoters  and 
directors  of  the  company ;  that,  although 
the  amount  made  payable  to  Barker  and 
Clare  under  the  contract  of  the  15th  of 
November,  1872,  for  the  purchase  of  the 
patent,  was  the  sum  of  56,000i.,  2,0001. 
only  of  that  sum  was  to  be  retained  by 
them  for  their  own  benefit,  and  that 
under  a  series  of  contracts  entered  into  by 
the  promoters  and  directors,  which  it  is 
unnecessary  now  to  specify  in  detail,  the 
balance  of  54,000Z.  was  to  be  divided 
between  all  or  some  of  the  promoters  of 
the  company ;  and  that,  at  the  time  of 
issuing  the  prospectus,  the  defendants 
were  well  aware  that  those  contracts  had 
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been  entered  into,  and  had  omitted  to 
specify  them  in  the  prospectus." 

The  allegations  are  to  some  extent 
wanting  in  precision,  as  to  the  parties 
between  whom  and  in  what  proportions 
the  54,000Z.  was  to  be  divided ;  but  3,900Z. 
are  stated  to  have  been  paid  to  the  defen- 
dant Mitcalfe  and  5,000Z.  to  a  person 
named  Parry,  and  the  remainder  to  have 
been  divided  between  persons  referred  to 
as  "  the  others  of  the  said  parties,"  which 
words,  by  reference  to  the  9th  paragraph, 
indicate  the  persons  mentioned  in  the 
previous  paragraph  as  having  been  en- 
gaged in  forming  and  promoting  the 
company,  including  all  the  defendants. 

What  we  have  then  to  decide  is,  whether 
the  contracts  so  omitted  from  the  pro- 
spectus ought  to  have  been  specified 
in  it 

The  very  general  terms  in  which  the 
38th  section  of  the  Act  of  1867  is  ex- 
iressed,  has  been  the  subject  of  comment 
all  the  Judges  who  have  been  called 
upon  to  consider  it,  and  their  opinions,  as 
reported,  have  been  for  the  most  part 
introduced  by  observations  to  the  effect 
that  the  language  of  the  section  is  bo 
general  that  it  cannot  be  literally  con- 
strued, and  that  some  limitation  must 
consequently  be  put  upon  it.  In  its 
earlier  portion  it  directs  that  every  pro- 
spectus of  a  company,  and  every  notice 
inviting  persons  to  subscribe  for  shares  in 
any  joint-stock  company,  shall  specify  the 
dates  and  the  names  of  the  parties  to  any 
contract  entered  into  by  the  company, 
or  the  promoters,  directors  or  trustees 
thereof,  before  the  issue  of  any  suoh 
prospectus  or  notice,  whether  subject  to 
adoption  by  the  directors  or  the  company, 
or  otherwise,  and  the  second  portion  of 
the  section  discloses  the  consequences 
which  are  to  ensue  if  these  directions  are 
disobeyed. 

Now  the  words,  "  any  contract  entered 
into  by  the  company,  or  the  promoters, 
directors  or  trustees  thereof,  before  the 
issue  of  the  prospectus  or  notice,"  taken 
by  themselves,  are  in  every  respect  un- 
limited ;  but  is  not  the  necessary  limita- 
tion to  be  found  in  the  context  ?  The 
contract  referred  to,  whatever  may  be  its 
limited  meaning,  is  to  be  specified  in  every 
prospectus  or  notice  issued  for  the  pur- 
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pose  of  inviting  persons  to  subscribe  for 
shares :  why  should  provision  be  made 
for  its  being  specified  in  every  prospectus 
or  notioe  issued  for  this  purpose,  whilst 
no  provision  is  made  for  its  being  specified 
in  any  prospectus  or  notice  issued  for  any 
other  purpose,  unless  it  was  the  intention 
of  the  Legislature  to  afford  some  pro- 
tection to,  or  to  confer  some  benefit  upon, 
persons  who  might  be  likely  to  respond  to 
the  invitation  so  given  to  them  ? — and,  if 
such  was  the  intention  of  the  Legis- 
lature, it  is  difficult  to  suggest  any  other 
olass  of  contracts  as  being  within  its  con- 
templation than  such  as,  if  made  known 
to  a  person  reading  the  prospectus  or 
notice,  would  be  likely  to  influence  hin^ 
in  determining  whether  he  would  or 
would  not  become  a  shareholder  in  the 
projected  company.  Here  there  is  at 
least  a  suggestion  of  the  limitation  which 
should  be  put  upon  the  words  "  any  con- 
tract." 

But  let  us  pass  on  to  a  consideration 
of  the  second  portion  of  the  section ;  it 
enacts  that  a  prospectus  or  notice,  which 
shall  not  specify  any  contract  which,  by 
the  first  portion  of  the  section,  is  directed 
to  be  specified,  shall  be  deemed  fraudulent 
on  the  part  of  the  promoters,  directors 
and  officers  of  the  company  knowingly 
issuing  the  same  as  regards  any  person 
taking  shares  in  the  company  on  the  faith 
of  the  prospectus,  unless  he  shall  have 
had  notice  of  the  omitted  contract.  Now 
it  appears  to  me  that  in  this  second  por- 
tion of  the  section  there  is  the  most 
marked  confirmation  of  the  view  which  I 
have  mentioned  as  being  suggested  by  the 
first,  namely,  that  the  Legislature  in- 
tended by  its  provisions  to  afford  a  sub- 
stantial protection  to  persons  who  might 
be  invited  by  a  prospectus  or  notice  to 
subscribe  for  shares;  for,  having  in  the 
first  portion  of  the  section  given  directions 
which  might  or  might  not  be  obeyed,  it 
has,  in  the  second,  provided  that  any 
omission  to  obey  such  directions  shall  be 
taken  advantage  of,  for  their  own  benefit, 
by  one  class  of  persons  only,  namely,  by 
persons  who  have  taken  shares  in  the  com- 
pany ;  and  of  such  class,  by  those  only  who 
have  taken  the  shares  upon  the  faith  of  the 
prospectus  or  notice  from  which  the  con- 
tract has  been  omitted,  and  who  have  had 
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no  notice  of  the  contract  from  any  other 
source ;  and  this  limitation  of  the  class 
of  shareholders  who  are  to  be  entitled  to 
the  protection  of  the  statutory  provision 
has,  in  my  opinion,  an  important  bearing 
npon  the  construction  to  be  put  npon  the 
section ;  for,  if  it  was  the  intention  of  the 
Legislature  to  protect  or  indemnify  a 
shareholder  who  had  been  misled  by  a 
prospectus  or  notice  from  which  informa- 
tion to  which  he  was  entitled  had  been 
omitted,  it  must  be  assumed  to  have  been 
equally  its  intention  to  exclude  from  the 
benefits  of  the  enactment  a  shareholder 
who  had  not  taken  his  shares  on  the  faith 
of  the  prospectus  or  notice,  or  who,  having 
so  taken  them,  was,  at  the  time  when  he 
took  them,  in  possession  from  some  other 
source  of  the  information  omitted  from 
it.  Upon  the  construction,  then,  of  the 
language  of  the  section,  I  am  prepared  to 
hold  that  every  contract,  which,  upon  a 
reasonable  construction  of  its  purport  and 
effect,  would  assist  a  person  in  deter- 
mining whether  he  would  become  a  share- 
holder in  the  company,  is  a  contract 
within  the  meaning  of  the  88th  section  of 
the  Aot  of  1867 ;  and  having  arrived  at 
this  oonolnsion  from  the  considerations 
which  I  have  mentioned,  I  abstain  from 
saying  more  in  support  of  it,  as  it  is  in 
accordance  with  the  conclusions  which 
have  been  arrived  at  by  other  Judges, 
whose  opinions  upon  the  subject  are  to  be 
found  in  the  published  reports.  I  more 
particularly  refer  to  the  judgment  of 
Mr.  Justice  Blackburn  in  Charlton  v.  Hay 
(12),  which  was  concurred  in  by  Justices 
Mellor  and  Field ;  to  the  judgments  of 
Lord  Justices  Mellish  and  Brett  in  Qover's 
Case  (7),  (in  which,  though  the  case  was 
disposed  of  upon  other  grounds,  opinions 
were  expressed  by  the  Judges  forming 
the  Court  upon  the  question  now  under 
consideration);  to  the  judgment  of  the 
Common  Pleas  Division  as  delivered  by 
Lord  Coleridge  in  Tioycross  v.  Grant  (1)  ; 
and  to  that  of  the  Lord  Chief  Justice  in 
the  same  case  when  it  came  before  the 
Court  of  Appeal.  With  reference,  how- 
ever, to  the  judgment  of  Lord  Justice 
Brett  in  Qover's  Case  (7)  I  desire  to  say 
that,  whilst  I  entirely  assent  to  the 

(12)  31  Law  Times  Rep.  437. 


observations  made  by  him  as  to  the  re* 
medial  character  of  the  section,  and  to 
the  importance  of  construing  it  with 
regard  to  the  state  of  the  law  as  it 
existed  at  the  time  when  it  was  enacted, 
I  am  unable  to  adopt  the  view  intimated 
by  him  that  the  remedy  of  a  shareholder 
who  was  entitled  to  the  protection  of  the 
statute  was  to  have  his  name  removed 
from  the  list  of  shareholders.  As  at 
present  advised,  it  appears  to  me  that  the 
only  remedy  which  a  shareholder  has 
under  the  statute  is  against  the  person  or 
persons  who  have  omitted  to  specify  the 
contract. 

That  the  language  of  the  38th  section 
will  admit  of  such  a  construction  as  that 
which,  in  my  opinion,  should  be  pat  npon 
it  is  not  disputed,  but  it  is  urged  that  a 
still  more  limited  construction  ought  to 
be  adopted,  and  that  such  contracts  only 
should  be  treated  as  within  the  provisions 
of  the  section  as  are  made  either  by  the 
company  itself,  or  by  its  promoters,  di- 
rectors or  trustees,  as  representing  or  on 
behalf  of  it;  in  other  words,  such  con- 
tracts only  as  affect  the  company  in  the 
sense  of  putting  an  obligation  upon  it. 

This  view  of  the  section  was  taken  by 
Lord  Justice  Bramwell  in  Qover't  Cats 
(7),  and  was  concisely  expressed  by  him 
in  the  following  terms :  "  There  most  be 
some  limitation  to  the  words  in  the  Act 
That  is  conceded.  It  must  be  read  as  a 
contract  entered  into  by  the  promoters  as 
such ; "  and  again,  in  Twy  cross  v.  Grant 
(1),  he  expressed  himself,  upon  the  same 
subject,  as  follows :  "  There  must  be  some 
limitation ;  two  have  been  suggested — one 
by  the  plaintiff,  that  every  contract  is 
meant,  which  would  assist  a  person  in 
determining  whether  he  would  be  a  share- 
holder ;  the  other,  that  only  those  con- 
tracts are  meant  which  affect  the  com. 
pany,  which  put  an  obligation  upon  it, 
whether  with  or  without  some  benefit 
attached.  There  may  be  other  limitations 
better  than  either  of  them,  but  I  think 
the  choice  lies  between  the  two,  and  I  am 
of  opinion  that  the  latter  is  right." 

The  Lord  Chief  Baron  expressed  an 
opinion  to  the  same  effect  in  Twycrost  v. 
Grant  (1). 

In  Qover's  Case  (7)  Lord  Justice  Bram- 
well expressed  his  views  in  the  concise 
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language  I  hare  mentioned,  without  as- 
signing any  reason  beyond  a  general  con- 
currence in  those  which  had  been  ex- 

Sressed  in  the  same  case  by  Lord  Justico 
ames,  to  which  I  will  presently  refer ; 
but,  in  Twyerou  v.  Grant  (1),  he  was 
apparently  influenced  by  the  considera- 
tion that  it  was  enough  to  let  the  public 
know  on  what  terms  they  could  have  the 
subject-matter  of  the  scheme  in  which 
they  were  invited  to  join,  and  that  it  was 
better  to  leave  people  to  look  after  them- 
selves than  to  endeavour  to  protect  them 
by  affording  them  information  which  they 
would  not  take  the  trouble  to  ask  for. 

Now  I  quite  admit  that  if  a  mine  or  a 
patent  is  offered  for  sale  to  a  company,  it 
is  immaterial  to  state  how  or  when  or  at 
what  price  the  vendor  acquired  it,  pro- 
vided the  vendor  and  the  company,  or  the 
purchaser  representing  the  company, 
stand  to  each  other  in  the  ordinary  rela- 
tions of  vendor  and  purchaser.  If  A.  has 
acquired  the  mine  or  patent  from  the 
owner  at  the  price  of  50,0002.  and  has 
contracted  to  sell  it  to  a  company,  or  to  a 
trustee  for  a  company,  for  100,0002.,  there 
can  be  no  objection  to  such  a  transaction, 
and,  in  a  prospectus  or  notioe  inviting  the 
public  to  subscribe  for  shares,  it  would 
not,  in  my  opinion,  be  neoessary  for  the 
promoters  or  directors,  if  aware  of  the 
price  given  by  A.,  to  communicate  that 
fact  to  those  whom  they  might  invite  to 
subscribe  :  in  such  a  case,  the  fair  infer- 
ence would  be  that  the  actual  promoters 
of  the  company,  by  whatever  name  called, 
deemed  100,0002.  a  fair  and  reasonable 
price  to  be  paid  for  the  property  agreed 
to  be  purchased,  and  were  willing  to  take 
their  own  share  in  the  adventure  upon 
the  same  terms  as  those  whom  they  were 
inviting  to  join  with  them.  They  may 
have  been  bad  judges  of  the  value  of  the 
property,  or  over-sanguine  or  careless, 
but  of  this  the  subscriber  for  shares  must 
be  assumed  to  know  that  he  must  take 
the  risk  ;  if  he  applies  for  them  upon  the 
faith  of  the  prospectus,  he  is  in  no  way  de- 
ceived or  misled.  But  the  case  is  very 
different  if,  by  another  contract  between 
A.  and  the  promoters  of  the  company, 
the  former  agrees  to  return  to  the  latter 
40,0002.  of  the  money  to  be  paid  to  him 
in  order  that  that  amount  may  be  divided 
Vol.  49.-O.B.,  OP.  &  Etch. 


amongst  themselves  :  in  this  latter  case, 
if  the  contract  between  A.  and  the  pro- 
moters is  concealed  from  the  subscriber 
for  shares,  the  latter  is  misled  by  the 
prospectus  into  believing  that  the  pro- 
moters have  agreed  to  give  100,0002.  for 
the  property,  honestly,  though  perhaps 
erroneously,  believing  it  to  be  worth  the 
price,  and  that  they  are  running  an  equal 
risk  with  himself  of  the  purchase  turning 
out  a  bad  bargain,  whilst  they  are  in  fact 
preparing  the  way  for  putting  into  their 
own  pockets  a  portion  of  the  money 
which  they  hope  to  induce  him  to  contri- 
bute to  the  funds  of  the  company. 

Surely  for  such  scandalous  transactions 
— and  I  can  call  them  by  no  other  name, 
and  there  have  unfortunately  been  many 
of  them — there  was  need  of  some  more 
adequate  remedy  for  the  deceived  share- 
holder than  the  existing  law  afforded ; 
the  language  of  the  section  is  sufficient 
to  give  it — why  should  it  receive  a  limited 
construction  which  would  exclude  it? 
To  adopt  the  limited  construction  which 
has  been  pressed  upon  us  would  be  to  re- 
duce the  remedial  character  of  the  section 
to  a  minimum ;  the  non-disclosure  of  a 
contract  of  so  limited  and  restricted  a 
character  could  hardly  be  considered  as 
affording  a  sufficient  reason  for  conferring 
upon  a  shareholder,  and  upon  no  one  else, 
so  great  an  amount  of  protection  as  the 
second  portion  of  the  section  confers  upon 
him,  and  at  the  same  time  refusing  him 
the  like  protection  when  the  effect  of  the 
contract  is  to  confer  upon  the  promoters 
a  large  amount  of  pecuniary  benefit,  and 
to  impose  upon  the  company,  and  con- 
sequently upon  all  persons  taking  shares 
in  it,  a  corresponding  amount  of  loss. 

It  has  been  muoh  pressed  upon  us  in 
argument  that  the  judgment  of  Lord 
Justice  James  in  Cover's  Oim  (7)  supports 
the  contention  of  the  appellants  on  the 
present  appeal,  and  this  appears  to  have 
been  the  view  taken  of  it  by  Lord  Justice 
B  ram  well  in  Twycroes  v.  Grant  (1).  So 
far  as  I  can  form  an  opinion  of  that  judg- 
ment from  the  authorised  report  of  it, 
it  appears  to  me  that,  with  the  one  excep- 
tion to  which  I  will  presently  allude,  tho 
Lord  Justice  did  not  intend  to  express 
any  opinion  beyond  what  the  decision  of 
the  case  then  under  consideration  required. 
5N 
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The  circumstancee  of  the  case  were  pe- 
culiar :  the  appellant  alleged  that  she  had 
taken  her  shares  npon  the  faith  of  a  pro- 
spectus from  which  a  contract  entered 
into  by  a  promoter  had  been  improperly 
omitted ;  but  the  relief  whioh  she  claimed 
was  to  have  her  name  removed  from  the 
list  of  contributories.  Three  of  the  four 
Judges  who  constituted  the  Court  held 
that,  if  a  contract  which  ought,  under 
the  provision  of  the  38th  section,  to  have 
been  specified  in  the  prospectus  had  been 
omitted,  the  relief  to  which  the  share- 
holder was  entitled  was  a  personal  remedy 
against  those  who  had  improperly  issued 
the  prospectus,  and  not  to  have  his  or  her 
name  removed  from  the  list  of  share- 
holders or  contributories.  This  was  suffi- 
cient to  dispose  of  the  appeal,  but  two  of 
the  four  Judges,  namely,  Lords  Justices 
James  and  Bramwell,  also  held,  affirming 
in  this  respect  the  decision  of  the  Yioe- 
Ghanoellor,  that  the  contract  in  question 
had  not  been  entered  into  by  a  person 
who  was  at  the  date  thereof  a  promoter, 
director  or  trustee  of  the  company,  and 
that  there  was  consequently  no  necessity 
to  specify  it  in  the  prospectus.  From  this 
conclusion  the  other  two  Judges,  Lords 
Justices  Mellish  and  Brett,  dissented. 
Now,  whether  Lord  Justice  James  cor- 
rectly estimated  the  effect  of  the  evidence 
upon  this  part  of  the  case,  it  is  quite 
clear,  from  the  whole  tenor  of  his  judg- 
ment, that  it  was  based  upon  the  estimate 
he  had  thus  formed ;  for,  after  stating  that 
he  was  at  a  loss  to  understand  upon  what 
principle  it  could  be  said  that  the  con- 
tract was  by  the  oompany,  or  by  any 
promoter,  trustee  or  director  of  the  com- 
pany, and  that  the  character  of  the  con- 
tract could  not  operate  as  a  transformation 
of  the  contracting  parties,  he  added,  "  I 
may  illustrate  my  view  by  referring  to  a 
contract  which  I  think  would  be  within 
the  Act,  If,  instead  of  contracting  to 
sell  to  the  company,  or  inviting  the  oom- 
pany to  become  shareholders  in  the  thing 
itself,  Mappin  had  invited  them  to  be- 
come shareholders  with  him  in  a  contract, 
and  they  had  accepted  that  invitation, 
then  he  would  by  the  terms  of  his  offer, 
and  by  their  acceptance  of  that  offer, 
have  made  himself  their  agent  as  from 
the  date  of  that  contract,  and  any  bye 


or  collateral  contract  made  for  his  own 
benefit  would  be  a  contract  by  a  trustee 
for  the  company  or  partnership." 

Such  being  the  opinion  of  the  Lord 
Justice  as  to-  a  class  of  contracts  which 
would  undoubtedly  be  within  the  provi- 
sion of  the  Act,  I  can  hardly  think  that 
he  would  hesitate  to  hold  that  the  con- 
tracts whioh  are  under  consideration  on 
the  present  appeal  ought  to  have  been 
specified  in  the  prospectus. 

I  may  add  that  the  case  of  Charlton  v. 
Hay  (12),  to  which  I  have  already  al- 
luded, and  the  circumstances  of  which 
are  not  distinguishable  in  principle  from 
the  present  appeal,  was  cited  in  Oover's 
Case  (7),  and  that  no  dissent  was  ex- 
pressed, either  by  Lord  Justice  James  or 
Lord  Justice  BramwelL  from  the  judg- 
ment of  Mr.  Justice  Blackburn  on  behalf 
of  himself  and  Justices  Mellor  and  LubL 
In  that  case  the  contract  in  question  was 
one  by  which  the  vendor  to  the  oompany 
was  to  receive  a  portion  only  of  the  pur- 
chase-money, the  residue  being  divided 
among  the  promoters.  The  Court  held 
it  to  be  within  the  section,  and  in  the 
course  of  his  judgment  Mr.  Justice  Black- 
burn expressed  himself  in  the  following 
forcible  terms :  "  We  have  to  say  whether 
this  is  a  contract  required  to  be  disclosed 
by  the  terms  of  the  section ;  and  it  seems 
to  me  that  not  only  is  it  clearly  included 
in  those  terms,  but  further,  if  it  were 
not,  the  Legislature  has  failed  to  express 
what  was  certainly  its  intention  and  ob- 
ject. This  one  of  the  alleged  contracts  is, 
at  all  events,  of  immense  importance  to 
all  the  shareholders  of  the  company,  and, 
even  if  not  subject  to  adoption  by  the 
directors  or  the  company,  it  otherwise 
comes  within  the  description  of  the  con- 
tracts required  to  be  specified."  Every 
sentence  in  the  passage  which  I  have 
just  quoted  is,  in  my  opinion,  applicable 
to  the  present  case.  I  in  all  respects 
adopt  them,  and  am  consequently  of 
opinion  that  the  demurrers  of  the  defen- 
dants Peele  and  Brown  were  properly 
overruled  by  Mr.  Justice  Grove,  and  that 
these  appeals  must  be  dismissed. 

Thesigeb,  L.J.— This  appeal  raises  the 
question  whether  upon  demurrer  certain 
contracts  set  forth  in  a  statement  of  claim 
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ought  or  ought  not  to  be  held  to  come 
within  section  38  of  the  Companies  Act. 
1867. 

Shortly  stated,  the  contracts  compose 
a  series  of  arrangements  made  by  parties 
to  the  formation  of  a  joint-stock  com- 
pany, and  haying  for  their  object  its  for- 
mation. They  are  contracts  from  which, 
when  disclosed,  it  would  be  reasonably 
inferred  that  what  was  purchased  by 
the  company  when  formed  was  of  far  less 
value  than  the  sum  which  was  actually 
paid  by  the  company  for  it;  that  the 
company's  capital  had  been  or  was  to  be 
expended  principally  in  indirect  pay- 
ments to  the  promoters  of  the  company 
and  persons  connected  with  them  other 
than  the  real  vendors  to  the  company, 
and  but  little  in  the  real  bona  fide  pur- 
chase of  that  which  was  to  constitute  the 
subject  of  the  company's  business ;  that 
some  at  least  of  the  persons  who  by  pro- 
spectus invited  the  public  to  take  shares 
in  the  company  held  such  a  position  in 
regard  to  its  formation  and  in  connection 
with  the  vendors  and  promoters  as  to 
make  their  interests  and  the  interests  of 
ordinary  subscribers  for  shares  in  the 
company  by  no  means  the  same ;  and, 
finally,  that  the  company  itself  was  one 
in  which  no  prudent  man,  with  know- 
ledge of  these  facts  and  trusting  to  the 
success  of  the  undertaking  alone,  would 
be  likely  to  embark  his  money  in  shares. 
On  the  other  hand,  assuming  the  com- 
pany formed,  and  the  purchase  which 
was  the  object  of  its  formation  carried 
out,  there  was  nothing  in  any  of  the 
contracts,  other  than  the  one  which  was 
in  fact  disclosed,  which  bound  or  directly 
affected  the  company  or  its  property — no- 
thing which  by  adoption  or  otherwise 
could  impose  any  burden  or  obligation, 
any  loss  or  liability,  upon  it — nothing 
which  made  the  value  of  its  shares  intrin- 
sically greater  or  less. 

Under  these  circumstances,  we  are 
brought  face  to  face  with  two  opposing 
views  of  the  meaning  of  the  section  to 
be  construed.  These  are  shortly  ex- 
pressed by  Lord  Justice  Bramwell  in 
TwyoroM  v.  Chant  (13),  to  the  effect  that 
only  those  contracts  were  meant  "  which 

(13)  46  Law  J.  Bep.  CP.  636,  646. 
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affect  the  company,  which  put  some  obli- 
gation on  it,  whether  with  or  without 
some  benefit  attached;"  and  again,  "con- 
tracts which  they  have  power  to  reject," 
and  expounded  by  Chief  Baron  Kelly  in 
his  judgment  in  the  same  case  at  p.  506. 
He  says  "that  a  contract  to  be  within 
the  provision  must  have  been  made  with 
the  company  if  it  has  been  formed,  and 
if  not,  with  the  promoters  or  the  direc- 
tors, or  the  trustees  representing  or  pur- 
porting to  act  on  behalf  of  the  future 
company,  and  with  the  intent  that  the 
company,  when  formed,  shall  execute  a 
corresponding  contract,  and  so  in  effect 
ratify  the  act  done  by  the  promoters  or 
other  body  of  persons  mentioned  before 
its  formation ;  also,  that  it  must  be  such 
as  to  impose  or  be  intended  to  impose  a 
burden  or  obligation,  or  a  loss  or  liability, 
upon  the  company  which  would  affect 
the  value  of  the  shares  in  the  hands  of 
a  company."  The  other  view  is  stated 
by  Lord  Justice  Brett  (14)  in  Qover's  Case 
(7),  in  the  following  terras :  "  I  come  to 
the  conclusion  that  it"  (i.e.  section  38) 
"includes  every  contract  made  before  the 
issue  of  the  prospectus,  the  knowledge  of 
which  might  have  an  effect  upon  a  rea- 
sonable subscriber  for  shares  in  deter- 
mining him  to  give  or  withhold  faith 
in  the  promoter,  director  or  trustee  issu- 
ing the  prospectus,  whether  such  con- 
tract was  made  by  such  promoter,  director 
or  trustee  before  or  after  he  became  a  pro- 
moter, director  or  trustee,  and  whether 
or  not  such  contract  was  made  on  behalf 
of,  so  as  if  adopted  to  impose  a  liability 
on,  the  company."  The  arguments  for 
and  against  these  opposing  views  have 
been  so  elaborately  set  forth  and  discussed 
in  TwycroM  v.  Grant  (1),  both  in  the  Com- 
mon Pleas  Division  and  in  the  Court  of 
Appeal,  that  it  would  serve  no  useful 

furpose  if  I  were  to  recapitulate  them, 
shall  content  myself  with  stating  gene- 
rally the  grounds  upon  which  I  feel  my- 
self compelled  to  adopt  a  wider  construc- 
tion of  the  section  than  that  which  the 
former  of  the  two  views  allows. 

I  am  not  myself  much  impressed  by 
the  argument,  founded  upon  a  presump- 
tion of  the  mischief  for  which  the  section 

(14)  46  Law  J.  Eep.  Chanc  92. 
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was  intended  to  provide  a  remedy,  not  be- 
cause I  do  not  accede  to  the  principle  and 
adopt  the  language  of  Lord  Justice  Brett 
in  Qover't  Oase  (7),  that  the  enactment 
being  remedial  must  be  so  construed  as 
to  give  the  most  complete  remedy  which 
the  phraseology  will  permit,  but  because 
there  appears  to  me  to  be  considerable 
uncertainty  as  to  what  was  the  parti- 
cular mischief  for  which  the  enactment 
was  intended  to  provide  a  remedy.  No 
one  can  doubt  that  it  was  intended  to 
give  to  persons  invited  by  prospectuses 
or  notices  to  become  shareholders  in 
companies  some  greater  protection  than 
they  possessed  before ;  but  whether  suoh 
protection  was  merely  directed  to  pre- 
vent the  concealment  from  such  persons 
of  contracts  of  the  description  of  that 
which  was  concealed  in  the  well-known 
case  of  Overend,  Gurney  8f  Go.  Limited — 
a  contract  which  had  a  direct  and  most 
material  bearing  upon  the  position  of  the 
company  and  the  value  of  its  shares — 
or  whether  it  was  intended  to  enforce 
also  the  disclosure  of  all  the  arrange- 
ments preceding  the  formation  of  a  com- 
pany made  by  the  parties  concerned  in 
its  formation,  whether  they  directly  af- 
fected the  position  of  the  company  or  not, 
is  a  matter  which  from  no  source  pro- 
perly open  to  us  can  be  satisfactorily 
solved.  In  this  state  of  circumstances 
any  a  priori  argument  drawn  from  the 
supposed  intention  of  the  Legislature  is 
as  likely  to  mislead  as  to  assist.  What 
particular  contracts  are  or  are  not  com- 
prised in  the  enactment,  and  what  are 
the  conditions  under  which  they  are 
or  are  not  to  be  disclosed,  are  questions 
which  fall  to  be  determined  upon  the 
language  of  the  enactment  itself  with  no 
other  guide  for  its  construction  than  is 
afforded  by  the  admitted  general  inten- 
tion of  the  Legislature,  and  the  ordi- 
nary rules  which  govern  the  Courts  in 
the  interpretation  of  statutes  and  written 
instruments. 

The  heading  of  the  two  sections,  of 
which  section  88  is  one,  has  been  some- 
times relied  on  by  those  who  support  the 
more  limited  meaning  of  the  term  "  con- 
tracts" used  in  section  38,  but  the  argu- 
ment derived  from  it  is,  in  my  opinion,  at 
best  so  slight  as  to  be  practically  worthless. 


As  regards  the  section  itself  this  much 
must  be  admitted,  as  it  has  been  either  in 
express  terms  or  impliedly  by  every 
Judge  who  has  had  to  consider  the  mean- 
ing of  the  section,  namely,  that  the  words, 
"  contract  entered]  into  by  the  company 
or  the  promoters,  directors  or  trustees 
thereof/'  are  so  general  that  they  must 
necessarily  receive  some  qualification. 
Starting  then  with  this  premiss,  I  must 
confess  that  from  the  mere  language  of 
the  section,  any  more  than  from  the  pre- 
sumed intention  of  the  Legislature,  I 
cannot  collect  with  any  sufficient  cer- 
tainty what  that  qualification  is.  As  a 
mere  matter  of  interpretation,  unaffected 
by  any  rule  of  construction,  the  section 
appears  to  me  capable  of  being  read  in 
such  a  manner  as  to  bear  either  the  wider 
or  the  narrower  interpretation  which  has 
been  put  upon  it,  and  the  arguments  in 
favour  of  the  one  and  the  other  interpre- 
tation appear  to  me  almost  equally 
balanced.  Under  such  circumstances, 
even  if  there  were  no  rule  of  construc- 
tion guiding  me  to  the  same  result,  I 
should  feel  myself  compelled  by  the  pre- 
ponderating weight  of  judicial  authority 
which,  putting  aside  Qover't  Case  (7), 
which  is  claimed  by  the  advocates  of 
both  the  interpretations,  is  to  be  found  in 
favour  of  the  wider  interpretation  in 
OorneU  v.  Hay  (15),  in  Charlton  v.  Hay 
(12)  and  in  Twyorou  v.  Grant  (1).  But> 
independently  of  authority,  and  assuming 
the  language  of  the  section  to  be  as  un- 
certain as  I  have  stated  that  in  my  opinion 
it  is,  I  feel  equally  bound  to  adopt  the 
wider  interpretation  upon  what  I  think 
ought  to  be  adopted  as  a  rule  of  con- 
struction in  such  a  case,  namely,  that 
when  from  the  nature  of  the  provision 
contained  in  an  Act  of  Parliament  it  is 
clear  that  a  restriction  must  be  put  upon 
the  ordinary  and  literal  signification  of 
some  word  or  expression,  and  it  is  un- 
certain from  anything  to  be  found  in  the 
Act  itself  or  in  the  circumstances  judi- 
cially cognisable  under  which  the  pro- 
vision was  inserted  what  the  exact  cha- 
racter and  extent  of  that  restriction  are, 
it  is  the  duty  of  the  Courts  to  put  no 

(16)  42  Law  J.Bep.  CP.  136 ;  LawKep.  8  CP. 
828. 
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greater  restriction  than  the  nature  of  the 
provision  and  the  subject-matter  to  which 
it  relates  necessarily  impose.  Applying 
this  role  in  its  utmost  strictness  to  the 
construction  of  the  section  in  question, 
it  might  be  said  that  all  contracts  must 
be  disclosed  in  a  prospectus  inviting  per- 
sons to  take  shares  in  a  company,  at  the 
peril  at  least  of  an  action  if  they  are  not, 
which  relate  to  the  formation  of  the  com- 
pany or  to  its  capital,  property  or  busi- 
ness when  formed,  or  to  the  position, 
pecuniary  or  otherwise,  in  regard  to  the 
company  or  its  promoters  or  vendors,  of 
the  directors  or  other  officers  of  the  com- 
pany, provided  that  one  of  the  parties  to 
such  contracts  is  a  person  who,  at  the 
date  of  any  such  contractor  subsequently 
becomes  a  promoter,  director  or  trustee 
of  the  company. 

If  it  be  urged  against  suoh  a  wide 
construction  of  the  section,  that  contracts 
wholly  immaterial  to  be  disclosed  would 
thereby  be  brought  within  its  provisions, 
the  answer  may  be  given  that  no  conse- 
quence follows  the  omission  to  disclose  in 
a  prospectus  any  contract  except  in  favour 
of  a  person  taking  shares  on  the  faith  of 
such  prospectus,  and  that,  giving  a  rea- 
sonable meaning  to  this  not  very  happily 
worded  expression,  no  person  can  be  said 
to  have  taken  shares  on  the  faith  of  a 
prospectus  except  a  person  who  can  prove 
to  the  satisfaction  of  a  jury  that  he  took 
his  shares  on  the  faith  of  there  being  no 
suoh  contract  as  that  omitted  to  be  dis- 
closed, and  that  if  such  contract  had  been 
disclosed  to  him  he  would  not  have  taken 
his  shares.  This  is  in  substance  the 
answer  given  to  the  objection  by  Chief 
Justice  Gockburn  in  Twycross  v.  Grant 
(1) ;  and  the  practical  effect  of  this  view  of 
the  section  would  be  that  a  prospectus 
might  with  safety  to  those  issuing  it 
omit  the  mention  of  all  contracts  except 
such  as  might  be  reasonably  said  to  be 
material  to  be  known  to  persons  invited 
to  take  shares,  in  order  to  enable  them 
to  form  a  judgment  as  to  the  policy  of  so 
doing. 

But  this  view  is  no  doubt  open  to  the 
criticism  that  it  supposes  the  Legislature 
to  have  in  the  early  part  of  the  section 
directed  the  disclosure  of  contracts  which, 
if  disclosed,  would  be  so  to  no  useful 
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purpose,  and,  if  omitted  to  be  disclosed, 
would  be  so  with  impunity.  I  am  there- 
fore content  to  put  the  condition  which 
would  otherwise  attach  only  to  the  remedy 
for  non-disclosure  of  a  contract  as  a 
further  limitation  or  restriction  upon  the 
generality  of  the  description  of  the  con- 
tract itself,  and  to  adopt  the  view  that 
every  contract  relating  to  the  formation 
of  a  company,  or  to  its  capital,  property 
or  business  when  formed,  or  to  the  posi- 
tion, pecuniary  or  otherwise,  in  regard  to 
the  company  or  its  promoters  or  vendors, 
of  the  directors  or  other  officers  of  the 
company,  and  which  is  material  to  be 
made  known  to  persons  invited  to  take 
shares,  in  order  to  enable  them  to  form  a 
judgment  as  to  the  policy  of  so  doing,  is 
a  contract  within  the  meaning  of  section 
38  of  the  Companies  Aot,  1867,  and  as 
such  must  be  disclosed  under  the  circum- 
stances and  to  the  extent  which  the 
section  points  out,  provided  that  one 
of  the  parties  to  it  is  at  its  date,  or  sub- 
sequently becomes,  a  promoter,  director 
or  trustee  of  the  company.  I  cannot,  as 
a  matter  of  law,  and  upon  demurrer,  say, 
that  any  of  the  contracts  set  out  in  the 
statement  of  claim  are  not  suoh  as  may 
reasonably  be  found  by  a  jury  to  come 
within  this  definition,  and  I  am  there- 
fore of  opinion  that  the  judgment  of  Mr. 
Justice  Grove  overruling  the  demurrer 
was  right  and  should  be  affirmed. 


Solicitor— Edward  Boall,  for  plaintiff;  F.  W. 
Mount,  for  defendant  Peele;  H.  A.  Patience, 
for  defendant  Brown. 


[IN  THE  QUEEN'S  BENCH  DmSION.] 
1880.      1th  E    QUEEN    V.     PEABCE  AND 

March  22.  J  others. 

Statute  4  5  Will.  4.  c.  76.  s.  38— 
Guardians  er,  officio — County  Justices — 
County  of  a  Town. 

[For  the  report  of  the  above  case,  see 
49  Law  J.  Rep.  M.C.  81.] 
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[IN  THE  COMMON  PLEAS 'DIVISION 
"AND  COUBT  OF  APPEAL.] 

1880.  -J 

I  March  10.  I  the  capital  and  counties 
April  22.  f  bank  v.  henti  and  others.* 
May  15.  J 

Libel-— Innuendo — Evidence  for  the  Jury 
— Privileged  Oommunication. 

The  defendants  were  brewers,  and  had 
been  accustomed  to  receive,  in  payment  for 
beer  supplied  to  a  number  of  their  tenants 
in  Sussex,  cheques  drawn  upon  different 
branches  of  the  plaintiffs'  bank.  A  dispute 
arose  between  the  defendants  and  the 
manager  of  the  plaintiffs'  branch  bank  at 
Chichester,  through  the  latter  refusing  to 
cash  cheques  for  the  defendants  drawn  upon 
any  other  of  the  branch  banks,  and  the  de- 
fendants thereupon  sent  round  to  the  tenants 
a  printed  circular  in  the  following  terms : 
"Messrs.  H.  and  Sons  hereby  give  notice 
that  they  wili  not  receive  in  payment  cheques 
drawn  on  any  of  the  branches  of  tlte  Capital 
and  Counties  Bank."  In  an  action  for 
libel  the  statement  of  claim  set  out  the  cir- 
cular with  the  innuendo,  "meaning  thereby 
that  the  plaintiffs  were  not  to  be  relied 
upon  to  meet  the  cheques  drawn  upon  them, 
and  that  their  position  was  such  that  tltey 
were  not  to  be  trusted  to  cash  the  cheques  of 
their  customers."  At  the  trial  evidence  was 
given  that  the  plaintiffs  incurred  a  loss 
through  the  issue  of  the  circular,  and  that 
the  defendants,  on  being  informed  of  it, 
took  no  steps  to  prevent  the  loss  increasing. 
The  case  was  left  to  the  jury,  who,  being 
unable  to  agree,  were  discharged  without  a 
verdict: — Held  (by  the  Common  Pleas 
Division,  on  motion  to  enter  judgment  for  the 
defendants),  that  the  circular  was  capable 
of  the  defamatory  meaning  suggested  by  the 
innuendo;  that  there  was  evidence  for  the 
jury  that  it  had  that  meaning ;  that,  assum- 
ing the  publication  of  it  to  be  privileged, 
there  was  evidence  for  the  jury  of  express 
malice  on  the  part  of  the  defendants,  and 
tlierefore  that  the  case  was  rightly  left  to  the 
jury.  Held  (by  the  Court  of  Appeal — 
Brett,  L.J.,  and  Cotton,  L.J. ;  Thesiger, 
L.  J.,  dissenting),  that  the  circular,  according 

*  Coram  Grove,  J.,  and  Denman,  J.,  in  the 
Common  Pleas  Division ;  Brett,  L. J. ;  Cotton,  L.J. ; 
and  Thesiger,  L.J.,  in  the  Court  of  Appeal. 


to  the  ordinary  or  primary  meaning  of  the 
language,  could  not  reasonably  be  read  as 
defamatory  of  the  plaintiffs  ;  that  there  was 
no  evidence  upon  which  the  jury  could  ■ 
reasonably  find  that  it  had  any  secondary 
meaning  defamatory  of  the  plaintiffs;  that 
the  publication  of  it  was  prwUeged,  and 
there  was  no  evidence  of  express  malice  on 
the  defendants'  part  to  destroy  the  privilege; 
and  therefore  mat  the  defendants  were  en- 
titled to  judgment. 

Judgment  of  the  Common  Pleas  Division 
reversed. 

Action  for  libel. 

The  defendants  were  brewers  who  had 
a  number  of  public-houses  in  the  county 
of  Sussex,  from  the  occupiers  of  which 
they  were  in  the  habit  of  receiving,  in 
payment  for  .beer  supplied  to  them, 
cheques  drawn  inter  alia  on  the  plaintiffs, 
a  joint-stock  hanking  company,  having 
amongst  others  a  branch  bank  at  Chiches- 
ter, at  which  the  defendants  used  to  pay 
in  and  get  cashed  the  cheques  drawn  on 
the  plaintiffs  which  they  so  received.  A 
dispute  arose  between  the  defendants  and 
a  new  manager  of  the  Chichester  branch 
bank  about  such  cheques  in  consequence 
of  such  manager  refusing  to  cash  them  if 
they  were  drawn  on  any  other  than  the 
Chichester  branch,  and  this  led  to  the 
defendants  sending  a  circular  to  the  oc- 
cupiers of  these  public-houses  of  theirs. 
This  circular,  which  was  the  alleged  libel, 
was  as  follows:  ''Messrs.  Henty  A  Sons 
hereby  give  notice  that  they  will  not  re- 
ceive in  payment  cheques  drawn  on  any 
of  the  branches  of  the  Capital  and  Coon- 
ties  Bank."  The  statement  of  claim  set 
out  such  circular  with  the  following 
innuendo :  "  Meaning  thereby  that  the 
plaintiffs  were  not  to  be  relied  upon  to 
meet  the  cheques  drawn  upon  them,  and 
that  their  position  was  such  that  they 
were  not  to  be  trusted  to  cash  the 
cheques  of  their  customers."  Shortly 
after  the  issue  of  the  circular  a  run  on 
the  bank  took  place,  and  a  serious  loss  to 
the  plaintiffs  resulted,  as  alleged,  through 
the  sending  out  of  the  circular.  On  the 
attention  of  the  defendants  being  called 
by  letter  from  the  plaintiffs  to  what  was 
happening,  they  disclaimed  having  had  any 
intention  to  injure  the  plaintiffs  in  Bend- 
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ing  out  the  circular,  but,  on  the  plaintiffs 
threatening  legal  proceedings,  the  defen- 
dants declined  to  take  any  further  step  in 
the  matter. 

The  cause  was  tried  in  Middlesex  before 
Lord  Coleridge,  C.J.,  in  the  Michaelmas 
Sittings,  1879.  The  jury  were  unable 
to  agree  on  a  verdict,  and  were  accord- 
ingly discharged. 

EeracMl  (Sir  E.  Qiffard  and  "A.  L. 
Smith  with  him)  moved  to  enter  judg- 
ment for  the  defendants. — The  words  m 
the  circular  are  not  capable  of  having 
the  meaning  whioh  is  given  to  them  by 
the  innuendo.  The  defendants  had  a  per- 
fect right  to  tell  the  persons  to  whom 
the  circulars  were  sent,  and  who  were 
their  debtors,  that  the  defendants  would 
not  take  the  cheques  which  they  had 
been  in  the  habit  of  giving  in  disoharge 
of  their  debts,  and  the  circulars  therefore 
only  announce  an  intimation  on  the  part 
of  the  defendants  of  that  which  they  had 
a  right  to  do.  Tha  words  in  the  circular 
in  their  ordinary  meaning  are  not  action- 
able, and  they  would  require  an  innuendo 
to  make  them  actionable,  and  the  innuendo 
in  this  case  gives  them  a  meaning  of 
which  they  are  not  capable,  and  there- 
fore this  action  will  not  lie — Oox  v.  Oooper 
(1),  Elagg  v.  Sturt  (2),  and  Mulligan  v. 
Oole  (3).  Even  assuming  the  words  to 
be  capable  of  such  meaning  as  given  to 
them  by  the  innnendo,  there  was  here  no 
evidence  on  which  a  jury  could  find  for 
the  plaintiffs  that  they  bore  that  meaning. 

Charles  Russell  (Beid  with  him),  for 
the  plaintiffs. — The  words  used  in  the  cir- 
cular are  capable  of  having  the  libellous 
meaning  which  is  attached  to  them  by 
the  innuendo,  and  if  so,  the  question  was 
one  for  the  jury.  There  was  ample  evi- 
dence to  support  the  innuendo,  and  the 
circular  was  read  in  that  sense  by  those 
to  whom  it  was  addressed,  and  it  cer- 
tainly had  the  effect  of  producing  a  run 
on  the  bank,  and  causing  it  considerable 
injury. 

Herschell  replied. 

(1)  12  W.R.75. 

(2)  10  Q.B.  Hop.  899 ;  16  Law  J.  Rep.  Q.B.  89. 

(3)  44  Law  J.  Rep.  Q.B.  1J3 ;  Law  Rep.  10 
Q3.  649. 


Grove,  J.— This  was  an  action  for  libel 
tried  before  Lord  Coleridge  and  a  spe- 
cial jury.  [His  Lordship  here  stated  the 
facts.]  At  the  trial  Lord  Coleridge  held 
that  the  occasion  upon  whioh  the  circular 
was  sent  was  privileged,  but  he  left  to 
the  jury  the  question  whether  the  cir- 
cular, viewed  with  the  surrounding  cir- 
cumstances, was  libellous,  and  if  so, 
whether  there  was  express  malice  to  take 
it  out  of  the  privilege.  It  is  unnecessary 
for  the  present  purpose  for  us  to  decide 
whether  the  publication  was  privileged. 
I,  therefore,  give  no  opinion  upon  that 
question,  but  I  will  assume  in  my  judg- 
ment that  it  was  privileged. 

The  real  questions  we  have  to  decide 
are  three.  First,  is  this  circular  per  ae 
capable  of  being  libellous?  Could  a 
Judge  say  that  it  is  incapable  of  being 
libellous  ?  Secondly,  assuming  that  a 
Judge  could  not  do  so,  then  could  evi- 
dence be  given  to  prove  that  it  was  libel- 
lous— that  is,  to  shew  that  it  intended  to 
convey  the  imputation  alleged  in  the  in- 
nuendo ?  and  if  so,  was  there  evidence  of 
this  for  the  jury  ?  Thirdly,  was  there  any 
evidence  of  express  malice,  assuming  the 
occasion  to  be  privileged  ?  I  do  not  think 
it  necessary  to  express  any  opinion  upon 
the  first  question.  Mulligan  v.  Oole  (3), 
which  was  the  strongest  case  cited  to  us 
in  support  of  the  proposition  that  this 
circular  per  se  was  incapable  of  receiving 
a  construction  which  would  make  it  libel- 
lous, differs  considerably  from  the  present 
case  as  to  the  nature  of  the  libel.  And 
the  real  ratio  decidendi  in  that  case  was 
that  the  Judges,  being  of  opinion  that 
the  advertisement  without  the  innuendo 
would  not  have  been  defamatory,  thought 
that  the  evidence  did  not  support  the  in- 
nuendo. That  was  certainly  a  much 
stronger  case  than  the  present  one,  but, 
as  I  nave  before  said,  I  do  not  express 
any  opinion  as  to  whether  this  circular 
would  be  libellous  if  there  were  no  in- 
nuendo. Therefore  the  question  in  this 
case  is  really  this :  There  being  an  innu- 
endo, which  is  in  substance  that  the  cir- 
cular was  intended  to  convey  that  the 
Capital  and  Counties  Bank  was  in  an  in- 
solvent or  doubtful  condition,  whether 
there  is  evidence  that  the  innuendo  can 
fairly  be  supported  as  attaching  to  this 
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circular ;  in  other  words,  whether  the 
circular  can  reasonably  bear  that  mean- 
ing, viewed  by  itself,  and  viewed  with  the 
surrounding  circumstances  and  the  rela- 
tions of  the  parties. 

I  am  of  opinion  that  there  was  evidence 
to  that  effect,  and  that,  therefore,  the  case 
was  one  which  was  properly  left  to  the 
jury.  I  do  not  say  which  way  the  jury 
ought  to  have  found,  but  I  am  of  opinion 
that  there  was  a  question  for  the  jury. 

Let  us  look  at  the  alleged  libel  and  the 
relations  between  the  parties.  The  de- 
fendants' firm  had  dealt  for  a  considerable 
time  with  the  bank.  A  quarrel  or  dis- 
pute had  arisen  between  them  and  the 
manager  of  the  bank,  from  his  refusing 
to  cash  cheques  which  were  not  drawn 
on  the  Chichester  branch  of  the  bank. 
Then  the  defendants  send  this  circular  to 
their  tenants  or  to  certain  persons  who 
dealt  with  them  for  beer.  I  think  it  is 
not  unimportant  to  remember  that  this 
circular  is  not  a  notice  to  the  individual 
that  the  defendants  will  not  receive  any 
more  cheques  on  the  score  of  incon- 
venience ;  but  that,  though  sent  to  in- 
dividuals, it  is  a  general  printed  notice, 
which,  received  in  its  ordinary  meaning, 
is,  that  the  defendants  will  not  receive 
from  anybody  cheques  drawn  on  the 
Capital  and  Counties  Bank.  It  is  not 
"Messrs.  Henty  and  Sons  hereby  give 
you  notice  that  they  will  not  receive  from 
you  cheques  in  payment,"  but  they  give 
notice  that  they  will  not  receive  in  pay- 
ment cheques  on  any  of  the  branches  of 
the  bank.  This  circular  was  printed,  and 
might  lie  about  and  probably  would  come 
to  the  knowledge  of  a  great  many  other 
persons  than  the  tenants.  Coupling  all 
this  with  the  fact  that  a  large  number  of 
persons  gave  evidence  that  they  read  the 
oircular  in  the  sense  I  have  mentioned,  it 
might  reasonably  be  taken  in  that  sense 
by  the  jury,  and  there  was  also  evidence 
that  the  average  outgoing  of  the  bank 
was  changed,  and  that  there  had  been  a 
run  in  one  month  of  277,000!.,  which, 
though  not  conclusive,  is  evidence  of 
what  was  the  natural  and  probable  result 
of  reading  such  a  circular.  I  do  not  agree 
with  Mr.  Herschell  that  the  test  of  this 
question  is  what  in  fact  existed  in  the 
mind  of  the  person  penning  the  alleged 


libel,  but  I  think  it  is  what  is  the  result 
likely  to  be  produced  by  a  circular  of  this 
description  ?  There  seems  to  have  been 
no  necessity  for  the  circular  having  been 
sent  out  for  the  protection  of  the  defen- 
dants. It  would  have  been  amply  suffi- 
cient for  their  protection  if  they  had  told 
their  tenants  that  they  did  not  intend  to 
receive  their  cheques  in  payment ;  but  to 
send  a  circular  round  to  a  large  number 
of  persons  that  they  will  not  receive  from 
anybody  cheques  drawn  on  any  of  the 
branches  of  the  bank,  seems  to  me  to  be 
evidence  of  an  intention — in  the  sense  in 
which  I  use  the  word  "  intention  " — that 
this  circular  should  be  read  by  persons  in 
a  sense  injurious  to  the  interests  of  the 
Capital  and  Counties  Bank.  It  cannot 
therefore  be  said  that  this  is  a  document 
which  is  not  capable  of  having  the  sense 
affixed  to  it  which  is  suggested  by  the 
innuendo,  and  that  there  was  not  evidence 
on  which  the  jury  might  fairly  be  asked 
whether  it  had  not  that  effect. 

Then,  on  the  question  of  malice,  I  think 
there  was  evidence  of  express  malice  to 
go  to  the  jury.  I  take  "  express  malice  " 
to  mean  not  merely  that  the  person  pub- 
lishing the  libel  disliked  or  in  his  own 
mind  wished  to  injure  the  plaintiff  (be- 
cause a  person  may  do  perfectly  right 
acts  and  yet  dislike  the  person  with  re- 
ference to  whom  he  does  them),  but 
there  must  be  something  in  the  act  of 
the  person  to  shew  that  he  published  the 
libellous  matter,  believing  that  it  would 
have  the  effect  of  injuring  the  person, 
and  with  the  view  of  doing  him  an  in- 
jury. I  think  there  is  evidence  of  that 
here.  The  circular  was  sent,  as  I  have 
said,  unnecessarily,  and  there  was  no- 
thing in  the  conduct  of  the  plaintiffs' 
manager  to  have  called  for  snch  an  act  by 
the  defendants ;  and  there  was  the  subse- 
quent refusal  of  the  defendants  to  do  any- 
thing to  mend  the  damages  which  they 
evidently  knew  had  taken  place.  With- 
out expressing  any  opinion  whether  the 
occasion  was  privileged,  I  think  that 
there  was  some  evidence  of  express 
malice,  and  that  the  Lord  Chief  Justice 
was  right  in  leaving  the  case  to  the  jury. 
The  result  is,  that  we  cannot  enter  judg- 
ment for  the  defendants,  and  there  must 
be  a  new  trial. 
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Desman,  J. — I  am  of  the  same  opinion. 
This  is  not  a  case  in  which  the  question 
is  whether  a  new  trial  shall  be  granted 
after  there  has  been  a  verdict,  bat  it 
is  a  case  in  which  the  questions  of  libel 
or  no  libel,  and  whether  the  innuendo 
laid  was  made  out,  were  left  to  the  jury, 
and  the  jury  were  unable  to  find  a  ver- 
dict. It  has  been  contended  for  the 
defendants  that,  notwithstanding  snch 
failure  on  the  part  of  the  jury,  we  can 
at  this  stage  see  that  there  was  no  case  to 
go  to  the  jury,  and  that  the  Judge  at  the 
trial  woold  have  been  justified  in  non- 
suiting the  plaintiffs,  and  entering  judg- 
ment for  the  defendants.  I  think  that 
we  cannot  do  so.  Now,  the  alleged  libel 
and  innuendo  are  the  following.  [The 
learned  Judge  here  read  the  circular  no- 
tice and  innuendo,  as  in  the  plaintiffs' 
statement  of  claim.]  It  has  been  ob- 
jected by  the  defendants,  first,  that  the 
words  in  this  notice  are  incapable  of  the 
meaning  put  on  them  by  the  innuendo ; 
and,  secondly,  if  they  are  capable  of  such 
meaning,  that  there  was  no  evidence  that 
they  did  bear  the  sense  pnt  on  them 
by  the  innuendo.  A  libel  is  one  of  the 
most  difficult  of  all  actions  for  the  Court 
to  determine  without  a  jury,  because  the 
question  of  libel  or  no  libel  is  peculiarly 
a  question  for  a  jury.  We  are  asked, 
however,  to  do  so  here.  In  the  first 
place,  it  is  contended  that  the  words  in 
the  notice  assert  only  an  intention  of 
doing  what  the  defendants  had  a  right 
to  do,  and  therefore  are  incapable  of  being 
libellous.  But  I  think  it  is  plain  that 
the  mere  fact  that  the  words  contain 
only  the  expression  of  an  intention,  even 
though  it  be  a  lawful  intention,  cannot 
be  held  to  make  the  words  incapable  of 
amounting  to  a  libel.  Many  oases  might 
be  given  in  whioh  the  words  might  be 
expressive  only  of  a  lawful  intention,  and 
yet  cause  an  injury  to  a  person,  and  be 
libellous.  Take,  for  example,  the  words 
"  I  intend  to  prosecute  J.  S.  for  felony 
at  the  next  assizes."  Are  the  words, 
then,  in  this  notice  libellous?  If  they 
are  suoh  that  persons  reading  them  could 
consider  that  the  plaintiffs'  bank  was 
unlikely  to  meet  cheques  drawn  on  it, 
it  seems  to  me  impossible  to  say  that 
they  could  not  be  found  by  the  jury 
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to  be  libellous.  The  oases  relied  on  by 
the  defendants'  counsel  by  no  means  de- 
cide this  point  in  favour  of  the  defendants. 
The  first  of  these  cases,  namely,  Oox  v. 
Cooper  (1),  when  looked  at,  appears  to 
me  to  decide  only  that  if  the  words  are 
innocent  in  themselves,  then,  unless  there 
are  words  in  the  innuendo  to  explain 
them,  they  must  be  taken  in  their  ordi- 
nary sense,  and  that  the  Court  can  decide 
this  on  demurrer.  That  is,  no  doubt,  a 
strong  decision,  bat  it  does  not  meet  the 
present  case.  The  second  case  cited  for 
the  defendants,  namely,  Blagg  v.  Sturt  (2), 
is  clearly  distinguishable;  and  although  it 
is  said  there  by  Chief  Justice  Wilde,  in 
delivering  the  judgment  of  the  Exchequer 
Chamber,  that  "undoubtedly  it  is  the 
duty  of  the  Judge  to  say  whether  a  pub- 
lication is  capable  of  the  meaning  ascribed 
to  it  by  an  innuendo,"  yet  that  learned 
Judge  adds,  "  but  when  the  Judge  is 
satisfied  of  that,  it  must  be  left  to  the 
jury  to  say  whether  the  publication  has 
the  meaning  so  ascribed  to  it."  Taking 
that  to  be  the  law,  and  that  it  is  for  the 
Court  to  say  whether  the  words  alleged 
to  be  libellous  are  capable  of  the  mean- 
ing given  to  them  by  the  innuendo,  I 
think  it  would  be  impossible  for  us  in 
this  case  to  say  that  they  are  not  so 
capable,  without  going  beyond  any  pre- 
vious decision,  and  acting,  contrary  to 
the  policy  and  spirit  of  the  law.  It  would 
be  putting  ourselves  in  the  position  of  a 
jury,  and  deciding  the  question  of  libel  or 
no  libel  as  a  matter  of  law.  Words  have 
often  various  meanings,  and  whether 
they  are  libellous  or  not  cannot  be  consi- 
dered as  a  mere  matter  of  law,  but  at  most 
as  a  complex  question  for  the  Court  and 
jury,  upon  which  the  jury  may  have  per- 
haps to  hear  much  on  both  sides  before 
they  can  say  whether  they  are  libellous  or 
not.  The  case  of  Mulligan  v.  dole  (3), 
which  was  relied  on  by  the  defendants,  is 
also  clearly  distinguishable.  There  it  was 
held,  no  doubt,  that  the  words  in  an  ad- 
vertisement were  incapable  of  receiving 
the  meaning  given  to  them  by  the  in- 
nuendo ;  but  it  was  impossible  there  to 
give  them  the  meaning  alleged  in  the  in. 
nuendo  without  violently  straining  the 
ordinary  meaning  of  the  words,  and  that 
case  is  therefore  very  far  off  from  the  pre- 
50 


Digitized  by 


Google 


834 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


Capital  and  Counties  Bank  v.  Henty  (Agp.),  CP. 

sent  one.  Here  the  words  in  the  circular 
are,  without  doing  any  violence  to  the 
language  used,  open  to  the  construction 
put  upon  them,  that  the  cheques  drawn 
on  the  plaintiffs'  bank  were  worthless,  as 
the  bank  would  not  be  able  to  pay  them. 
The  defendants  do  not  only  Bay  in  the 
circular  that  they  will  not  receive  cheques 
drawn  on  the  bank  from  the  persons  to 
whom  the  circular  is  sent,  but  that  they 
will  not  receive  cheques  drawn  on  such 
bank,  which  may  mean  and  may  have 
been  intended  to  mean,  or  to  be  under- 
stood as  meaning,  cheques  of  the  bank  by 
whomsoever  presented.  At  all  events,  it 
would  be  a  question  for  the  jury  whether 
this  circular  was  to  be  applied  only  to 
cheques  in  the  hands  of  those  to  whom  it 
was  sent,  and  I  am  not  sure  that  a  jury 
might  not  come  to  the  conclusion  that 
the  words  were  intended  to  bear  the  other 
construction.  It  is  said,  on  the  part  of  the 
defendants,  that  even  if  the  words  were 
capable  of  the  construction  put  upon  them 
by  the  innuendo,  there  was  no  evidence 
that  they  were  used  here  in  that  sense.  I 
feel  that  the  only  sense  in  which  the  words 
would  be  libellous  is  that  given  to  them 
by  the  innuendo ;  but  I  also  think  that 
it  is  impossible  to  say  that  there  was  no 
evidenoe  that  they  were  used  in  that 
sense.  The  jury  are  at  liberty  to  look 
at  all  the  circumstances  and  at  the  whole 
conduot  of  the  parties.  There  was  evi- 
dence that  many  persons,  in  fact,  did  put 
that  construction  on  the  circular,  and 
though  I  do  not  say  that  that  is  conclu- 
sive, it  is  at  least  a  strong  argument  to 
shew  that  that  is  a  construction  which 
might  not  unreasonably  be  put  upon  it. 
In  the  case  of  Mulligan  v.  Cole  (3)  there 
was  no  evidence  to  support  the  innuendo, 
and  to  connect  it  with  the  alleged  libel. 
That  was  a  strong  case,  and  probably  is 
one  which  is  not  easily  to  be  reconciled 
with  the  authorities  that  the  question  of 
libel  or  no  libel  is  one  for  the  jury. 
But  it  is  to  be  observed  that  two  of  the 
learned  Judges  put  their  decision  in  that 
case  on  the  ground  that  the  plaintiff  had 
failed  to  give  any  evidence  that  any 
other  meaning  was  to  be  attached  to  the 
words  complained  of  in  the  advertisement 
than  that  which  they  would  prima  facie 
bear.  Here,  in  my  opinion,  there  was  some 


evidence  in  support  of  the  innuendo,  and 
I  therefore  think  that  the  matter  ought 
to  be  submitted  to  a  jury,  and  being  of 
this  opinion,  I  do  not  wish  to  say  anything 
more  which  might  prejudice  the  trial. 

Motion  refuted. 

April  22. — The  defendants  appealed. 

EerecheU  and  The  Solicitor-General 
(8ir  Hardinge  Giffard),  (A.  L.  Smith 
with  them),  for  the  defendants. — There 
was  no  evidence  for  the  jury  that  the 
words  of  the  circular  had,  or  were  in- 
tended to  have,  a  meaning  defamatory  of 
the  plaintiffs.  It  is  not  disputed  that, 
though  the  primary  meaning  of  words  nsed 
is  innocent,  they  may  yet  be  shewn  to  hare 
a  secondary  defamatory  meaning  from  the 
circumstances  under  which,  and  the  per- 
sons to  whom,  they  were  published.  But 
there  must  be  some  evidence  for  the  jury 
not  only  that  the  persons  to  whom  they 
were  uttered  understood  the  words  to  have 
that  defamatory  meaning,  but  also  that 
the  defendant  intended  them  to  have  it. 
There  must,  in  fact,  be  some  evidence  in 
support  of  what  was  the  old  form  of 
stating  the  innuendo  in  declarations  far 
libel,  the  defendant  then  meaning  and 
intending,"  Ac. — Heame  v.  StotoeU  (4), 
Dairies  v.  Hartley  (5).  In  the  latter  case 
it  was  held  that  a  witness  could  not  be 
asked,  "  What  did  you  understand  by  the 
words?"  until  a  foundation  had  been 
laid  for  the  question  by  evidence  of  some- 
thing to  give  a  peculiar  character  to  the 
expression  used,  different  from  its  ordi- 
nary meaning.  In  the  present  case  there 
was  no  each  evidence,  and  the  words 
themselves  are  not  in  their  primary  sense 
libellous.  Mulligan  v.  Cole  (3)  is  directly 
in  the  defendants'  favour.  Where  an  act 
is  lawful,  and  words  must  be  used  in  order 
to  perform  it,  and  no  more  are  nsed  than 
necessary,  the  words  cannot  be  libellous. 
Here  if  Henty  &  Sons  had  not  sent  the 
circular,  but  had,  in  fact,  refused  to  re- 
ceive the  cheques,  the  result  would  have 
been  exactly  the  same.    A  mere  mis- 

(4)  12  Ad.  &  E.  719.  Judgment  of  Lord 
Denman,  C.J.,  at  p.  731. 

(5)  8  Exch.  Rep.  200;  18  Lair  J.  E«p. 
Exch.  81. 
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understanding  of  the  meaning  of  words, 
however  plausible,  by  the  person  to  whom 
they  are  uttered,  cannot  create  an  inten- 
tion to  defame  on  the  part  of  the  defen- 
dant. It  is  further  submitted  that  Lord 
Coleridge  rightly  held  that  the  publica- 
tion of  the  circular  was  privileged,  and 
there  was  no  evidence  of  malice,  in  fact, 
on  the  part  of  the  defendants,  to  take 
away  the  privilege. 

The  Attorney-General  (8vr  J.  Holker) 
and  R.  T.  Meid  (A .  Q.  Goldney  with  them), 
for  the  plaintiffs. — The  plaintiffs'  case 
ought  to  have  been  left  to  the  jury.  Mul- 
ligan v.  Cole  (3)  is  distinguishable  from 
this  case ;  the  decision  was  only  that  the 
natural  meaning  of  the  advertisement  was 
not  what  was  alleged,  and  that  there  was 
no  evidence  in  support  of  the  innuendo. 

[Cotton,  L.J. — The  Judges  thought 
that  all  the  facts  might  be  taken  into  con- 
sideration, in  order  to  see  whether  the 
defendants  could  have  intended  the  ad- 
vertisement to  have  had  a  libellous 
meaning.] 

If  so,  it  is  submitted  the  judgment  was 
wrong.  The  question  is  not  what  the 
defendants  intended  to  convey,  but  what 
a  person  of  ordinary  capacity  would  infer 
the  words  meant ;  or,  are  the  words  ca- 
pable of  a  libellous  construction?  And 
the  question  is  the  same  in  criminal  as  in 
civil  proceedings  for  libel,  because  a  man 
is  presumed  to  intend  the  natural  mean- 
ing of  what  he  says.  Although  the  lan- 
guage used  may  be  a  plain  expression  of 
an  intention  to  do  a  lawful  act,  that  in- 
tention may  be  expressed  in  such  a  way 
aa  to  libel  another. 

Where  the  language  complained  of  is 
ambiguous,  and  it  is  doubtful  whether 
it  imputes  injurious  matter  to  the  plain- 
tiff, the  question  for  the  jury  is  not 
whether  the  defendants  intended  to  injure 
the  plaintiffs,  but  whether  the  tendency 
of  the  matter  published  was  injurious  to 
him — Fisher  v.  Clement  (6),  Baylie  v. 
Lawrence  (7). 

[Bbktt,  L.J. — Do  those  cases  mean 
more  than  that  the  defendant  is  liable  if, 
without  intending  to  injure  the  plaintiff, 

(6)  10  B.  &  C.  472.    Judgment  of  Lord  Ten- 
terden,  C.J.,  at  p.  476. 

(7)  11  Ad.  &  E.  920.     Judgment  of  Lord 
Denman,  C.J.  924. 


he  intends  the  words  to  mean  what  rea- 
sonable men  would  think  they  did  mean, 
and  the  plaintiff  is  injured  by  them  ?] 

It  is  submitted  that  Fisher  v.  Clement 
(6),  at  any  rate,  goes  further.  Here  the 
only  meaning  which  a  reasonable  man 
could  put  upon  the  circular  would  be  that 
a  doubt  existed  with  respect  to  the  sta- 
bility of  the  Capital  and  Counties  Bank. 
The  circular  is  certainly  capable  of  that 
meaning,  and  the  case  ought  to  go  to  the 
jury.  The  occasion  of  publishing  the 
circular  was  not  privileged,  because  it 
was  unnecessary  for  the  defendants  to 
give  notice  beforehand  to  their  tenants 
that  cheques  on  the  branch  banks  would 
not  be  received ;  and  if  the  occasion  was 
privileged,  there  was  some  evidence  of 
malice,  in  fact,  both  in  the  manner  of 
Bending  the  circular  and  because  the 
defendants  took  no  steps  to  repair  the 
injury  the  circular  had  caused  to  the 
plaintiffs.  They  also  cited— Parmiter  v. 
Coupland  (8)  ;  Harvey  v.  French  (9). 

The  Solicitor-General  (Sir  Hardinge 
Qiffard)  replied. 

Our.  adv.  vult. 

The  following  judgments  were  (on 
May  15)  delivered  by 

Thesiger,  L.J. — This  is  a  case  which, 
to  my  mind,  presents  considerable  dif- 
ficulty, and  upon  which  I  am  unable  to 
form  any  confident  opinion. 

The  Court  is  asked  to  say  and  hold  that 
upon  the  evidence  given  at  the  trial  there 
was  no  case  proper  to  be  submitted  to  the 
jury  in  support  of  the  action,  and,  con- 
sequently, that  Lord  Coleridge,  at  the 
trial,  and  the  Court  below  ought  to  have 
directed  judgment  to  be  entered  for  the 
defendants.  The  contention  for  the  ap- 
pellants is,  that  the  plaintiffs  failed  to 
give  prima  facie  proof  that  there  was  any 
libel  at  all,  and,  if  there  was  a  libel  proved, 
that  it  was  on  an  occasion  which  rendered 
it  privileged  in  the  absence  of  proof  of 
express  malice,  and  failed  to  give  prima 
fade  proof  of  such  malice. 

Upon  the  question  of  libel  or  no  libel, 
it  is  urged  that  the  document  alleged  by 
the  plaintiffs  to  be  a  libel  is  nothing 

(8)  6  Mee.  &  W.  105 ;  9  Law  J.  Rep.  Exch. 
202. 

(9)  1  Cr.&M.  11;  2Tyrw.686. 


Digitized  by 


Google 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


ft.  8. 


Capital  and  Counties  Bank  v.  Henty  (App.),  CP. 

more  or  less  than  an  act  done,  lawful  in 
iteelf,  and  which  only  could  be  done  by 
verbal  or  written  communication ;  that 
the  persons  to  whom  it  was  sent  by  the 
defendants  might  very  possibly,  or  even 
probably,  speculate  upon  the  motive 
which  prompted  the  act,  and  form  an 
opinion  thereupon  more  or  leas  favourable 
to  the  plaintiffs,  according  to  the  tendency 
of  their  minds ;  but  that  the  document 
itself  involves  no  statement  of  the  motive, 
and  cannot  be  read  as  conveying  any 
imputation  upon  the  plaintiffs.  It  is 
argued  that  it  would  be  highly  incon- 
venient if,  under  such  circumstances  as 
exist  in  the  present  case,  a  person  were 
unable  to  say  or  write  that  he  would  not 
take  the  cheques  of  a  particular  bank 
without  exposing  himself  to  an  action  for 
defamation  in  which  the  words  spoken  or 
written,  although  no  more  than  he  was 
obliged  to  use  in  order  to  carry  out  the 
act,  must  be  taken  as  defamatory,  and, 
although  the  occasion  might  render  them 
privileged,  would  expose  him  to  the  risk 
of  a  jnry  upon  some  slight  evidence  find- 
ing that  he  was  actuated  in  speaking  or 
writing  the  words  by  some  by  or  in- 
direct motive,  and  was  therefore  not 
protected  by  the  privilege.  This  incon- 
venience may  indeed  be  most  strongly 
illustrated  by  supposing  a  case  in  which 
a  man  is  prompted  to  do  the  act  in  ques- 
tion, and  to  speak  or  write  the  words 
constituting  it,  by  the  belief  that  the 
particular  bank  referred  to  is  in  failing 
circumstances.  He  may  purposely  avoid 
stating  the  motive  which  influences  him, 
with  the  view  of  not  injuring  the  bank 
unnecessarily,  and  yet  what  he  says  or 
writes  is  to  be  treated  as  equally  de- 
famatory with  a  document  in  which  he 
states  the  motive.  I  fully  feel  the  force 
of  these  considerations.  But,  on  the 
other  hand,  I  cannot  shut  my  eyes  to  the 
fact  that  words  spoken  or  written,  which 
constitute  an  act  lawful  in  itself,  and 
which,  so  far  as  language  is  concerned, 
go  no  further  than  is  necessary  to  do  the 
act,  may  be  used  as  a  vehicle  for  con- 
veying the  most  serious  imputations  upon 
the  character  or  credit  of  the  persons  to 
whom  they  relate.  There  may  be,  and  is, 
a  perfect  right  on  the  part  of  any  person 
to  refuse  to  take  the  cheques  of  a  par- 


ticular bank;  bat  if  such  person  publishes 
his  intention  not  to  take  them  in  places 
where,  and  to  persons  from  whom,  he 
never  did  receive,  and  never  is  likely  to 
receive,  any  such  cheques,  I  cannot  doubt 
that  his  statement  might  justly  be  found 
by  a  jury  to  be  defamatory,  as  casting, 
and  intended  to  cast,  a  slur  upon  the 
credit  of  the  back.  But  this  can  only  be 
by  reason  of  the  words  spoken  or  written 
being  capable  of  being  heard  or  read  in  a 
defamatory  sense;  and  if  it  be  allowed 
that  they  are  so  capable,  then  it  would 
seem  to  be  a  question  for  the  jury  whe- 
ther, looking  to  the  particular  ciroam- 
stances  of  the  case,  the  words  spoken  or 
written  constituted  merely  an  act  done, 
carrying  with  it  no  statement  of  the 
motive  leading  to  the  act,  involving  no 
defamatory  meaning,  or  were  intended 
solely  or  in  conjunction  with  the  act  to 
convey,  and  did  convey,  such  a  defama- 
tory meaning.  The  case  of  Mulligan  v. 
dole  (3)  is  no  authority  to  the  contrary. 
There  the  plaintiff,  having  been  a  cer- 
tificated Art  Master  at  the  Walsall 
Science  and  Art  Institute,  left  his  em- 
ployment and  took  a  similar  one  in  an 
institution  having  a  kindred  name  in  the 
same  town.  An  advertisement  was  in- 
serted by  the  defendants,  the  chairman, 
treasurer,  and  secretary  of  the  institute, 
in  a  Walsall  paper,  to  the  effect  that  the 

ElaintifF  s  connection  with  the  institute 
ad  ceased,  and  that  he  was  not  autho- 
rised to  receive  subscriptions  "on  its 
behalf,"  and  such  advertisement  was  held 
not  to  bear  the  meaning  put  upon  it  by 
the  innuendo  in  the  pleadings,  that  the 

Slaintiff  falsely  assumed  and  pretended  to 
e  authorised  to  receive  subscriptions  on 
behalf  of  the  said  institute.  But  Mr. 
Justice  Mellor  rested  his  judgment  upon 
the  absence  of  any  evidence  indicating  that 
the  language  of  the  advertisement  was 
intended  to  bear  a  defamatory  meaning, 
while  Mr.  Justice  Lush  doubtingly  held 
that  the  case  was  rightly  withdrawn  from 
the  jury,  on  the  ground  that  the  advertise- 
ment was  not  capable  of  the  sense  put 
upon  it  by  the  innuendo.  He  said  that  it 
could  not  be  read  as  meaning  more  than 
to  prevent  the  mistakes  which  might 
arise  from  the  plaintiffs  connection  with 
a  similar  institution  to  that  he  had  left, 
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just  as  on  a  dissolution  of  partnership  a 
notice  that  only  one  of  the  partners  is 
authorised  to  receive  debts  due  to  the 
firm  could  never  be  suggested  as  meant 
to  imply  that  the  other  partners  had  been 
improperly  collecting  the  debts.  Such  a 
case,  however,  is,  in  my  opinion,  different 
from  the  present.  It  is  argued  that  the 
fact  of  a  circular  constituting  the  alleged 
libel  having  been  only  published  by  the 
defendants  to  persons  who  had  sent,  or 
were  likely  to  send,  cheques  of  the  plain- 
tiff's bank  in  payment  of  their  accounts 
with  the  defendants,  conclusively  shews 
that  the  document  ought  not  to  be  read 
as  conveying  any  defamatory  meaning. 
The  fact  is  no  doubt  one  which,  as  a  fact, 
ought  to  weigh  most  heavily  with  either 
Judge  or  jury,  still  more  when  coupled 
with  the  facts  which  exist  in  this  case 
bearing  favourably  upon  the  conduct  and 
intentions  of  the  defendants.  But  the 
absolute  refusal  to  take  the  cheques  upon 
any  of  the  branches  of  the  bank  may 
reasonably  be  taken  to  import,  in  the 
absence  of  any  explanation,  that  it  is 
unsafe  to  do  so ;  and  when  upon  the 
evidence  it  appears  that  the  defendants 
were,  in  consequence  of  the  action  of  the 
manager  of  the  Chichester  branch  of  the 
bank,  in  a  state,  however  natural,  of  some 
irritation ;  that  in  refusing  to  take  cheques 
even  when  drawn  upon  the  Chichester 
branch  they  went,  however  lawfully  they 
might  do  so,  beyond  what  was  necessary 
to  meet  the  difficulty  which  had  arisen ; 
and,  lastly,  although  business  men,  neces- 
sarily knowing  how  delicate  and  easily 
affected  is  the  credit  of  a  bank,  and  having 
a  motive  for  their  conduot  which,  if 
stated,  would  have  removed  any  possible 
misunderstanding  of  the  real  meaning  of 
the  circular,  refrained  from  stating,  or 
did  not  Btate  that  motive, — I  feel  that 
these  circumstances,  although  they  may 
be  but  slight  indications  of  such  an  im- 
proper intention  as  is  attributed  to  the 
defendants  in  sending  out  the  circular, 
limited  as  its  publication  was  to  their 
customers,  and  even  subject  to  selection 
as  regards  them,  are  still  circumstances 
which  render  it  difficult  to  say  that  there 
was  no  evidence  to  go  to  the  jury  that  the 
circular  was  used  and  understood  as 
defamatory.   I  do  not  for  a  moment  wish 


to  be  supposed  to  intimate  that  I  should 
myself  come  to  such  a  conclusion,  or  have 
necessarily  been  satisfied  with  a  verdict 
to  that  effect.  I  merely  say  that  I  think 
that  the  question  of  libel  or  no  libel  is, 
under  the  circumstances  of  this  case,  one 
which  should  be  submitted  to  a  jury. 
Such  a  question,  when  turning  as  it  does 
in  this  case  upon  the  purport  of  what  is 
alleged  on  the  one  side  to  be  a  mere 
business  document,  and,  on  the  other,  a 
defamatory  libel,  and  which  has  to  be 
read  in  the  light  thrown  upon  it  by  the 
relations  and  conduct,  and  according  to 
the  understanding  of  business  men,  is  one 
upon  which,  in  my  opinion,  a  jury  is 
better  qualified  than  a  Judge  to  form  a 
sound  opinion ;  and,  under  the  circum- 
stances, and  not  being  able  to  satisfy 
myself  that  there  was  not  some  evidence 
proper  to  be  submitted  to  the  jury  upon 
the  question,  I  think  it  safer  to  adopt 
the  view  of  Lord  Coleridge  and  of  the 
Court  below  that  there  was.  But  if  this 
view  be  correct,  looking  to  the  reason  on 
which  it  is  founded,  it  carries  with  it  as 
a  consequence  the  further  view  that  there 
was  evidence  to  go  to  the  jury  of  express 
malice  sufficient  to  deprive  the  defendants 
of  the  privilege  which  it  was  considered, 
and,  in  my  opinion,  rightly  considered,  by 
Lord  Coleridge,  arose  from  the  occasion 
on  which,  and  the  persons  to  whom,  the 
circular  was  sent.  The  matter  appears 
to  me  to  stand  thus  :  If  the  circular  were 
to  be  found  by  a  jury  to  be  a  libel  at  all, 
it  could,  in  my  opinion,  only  be  so  found 
by  reason  of  its  being  intended  by  the 
defendants,  as  well  as  understood  by 
those  to  whom  it  was  sent  by  them,  to 
impute  something  disparaging  to  the 
credit  and  stability  of  the  bank ;  and  if  it 
be  found  to  be  a  libel  in  that  sense,  it 
follows  that  the  defendants  were  actuated 
by  improper  motives  in  publishing  it,  for 
they  knew  that  there  was  no  ground  for 
suspecting  either  the  credit  or  stability  of 
the  bank.  On  the  other  hand,  supposing 
for  argument' 8  sake  that  the  circular 
were  of  such  a  clearly  defamatory  cha- 
racter as  that  it  could  and  ought  to  be 
held  so,  whether  those  publishing  it  really 
meant  it  as  such  or  not,  upon  the  prin- 
ciple that  persons  must  in  law  be  pre- 
sumed to  intend  the  natural  consequences 
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of  their  acts,  then  the  same  facte  to  which 
I  have  referred  as  constituting  some 
evidence  that  the  defendants  did  intend 
bj  the  circular  to  cast  an  imputation 
upon  the  credit  and  stability  of  the  bank 
must  equally  constitute  some  evidence  of 
express  malice,  for  the  reason  already 
given,  that  they  knew  there  was  no  ground 
for  any  such  imputation,  and  therefore 
must  have  been  actuated  by  improper 
motives  if  they  intended  it.  I  arrive  then 
at  the  conclusion  that  the  appeal  ought 
to  be  dismissed,  but  I  do  so  with  the 
doubts  which  I  have  already  expressed, 
and  which  are  strengthened  by  the  know- 
ledge that  the  other  members  of  the 
Court  have  arrived  at  an  opposite  con- 
elusion. 

Cotton,  L.J. — The  question  we  have 
to  consider  is,  whether  the  case  ought 
again  to  go  to  a  jury,  or  whether  we 
ought  to  give  judgment  for  the  defen- 
dants. In  my  opinion  the  defendants 
are  entitled  to  our  judgment. 

Two  questions  have  to  be  considered : 
First,  whether  or  not  the  document  in 
question  is  a  libel,  that  is  to  say,  whether 
or  no  there  is  in  it  a  defamatory  state- 
ment to  the  prejudice  of  the  plaintiffs ; 
and  if  so,  the  second  question  arises, 
whether  it  was  written  on  an  occasion 
which  was  privileged,  and,  if  so,  whether 
there  was  any  evidence  to  go  to  the  jury 
that  there  was  express  malice,  or  malice, 
in  fact,  on  the  part  of  the  defendants. 

Now,  the  document  in  question  is  a 
simple  statement,  very  short,  made  to  the 
customers  of  the  defendants  of  the  deter- 
mination at  which  they  had  arrived  not 
to  take  cheques  on  any  of  the  branches 
of  the  Capital  and  Counties  Bank.  There 
is  not  in  terms  any  statement  defamatory 
of  the  plaintiffs,  or  to  the  prejudice  of 
their  credit,  and  therefore  one  must  con- 
sider not  what  the  words  are,  but  what 
conclusions  could  reasonably  be  drawn 
from  this  document;  because,  in  my 
opinion,  a  man  who  issues  such  a  docu- 
ment is  answerable  not  only  for  the  terms 
of  it,  but  also  for  the  conclusion  and 
meaning  which  people  will  reasonably 
draw  from  and  put  upon  the  document. 
In  deciding  what  conclusion  could  be 
drawn,  if  there  is  not  in  the  document 


itself  that  which  on  the  fair  interpre- 
tation of  the  language  is  defamatory,  you 
must  look  at  the  special  circumstances  of 
the  ease  in  order  to  see  whether  it  is  or 
is  not  defamatory. 

To  put  an  example  in  contrast  with 
the  circumstances  of  the  present  case. 
Here  the  defendants  could,  without  being 
liable  in  an  action,  have  refused  to  take 
cheques  drawn  upon  either  the  branches 
or  the  chief  office.  But  if  they  stuck  up 
on  the  walls  of  any  of  the  towns  where 
the  bank  had  a  branch  office,  or  in  Chi- 
chester, an  advertisement  to  this  effect — 
"  "We  hereby  give  notice  that  we  will  not 
take  any  cheques  of  the  Capital  and 
Counties  Bank " — their  only  possible 
reason  for  doing  that  would  be  to  cast  an 
imputation  on  the  bank,  because  the 
notice  would  be  given,  not  to  persons 
with  whom  they  were  dealing,  and  from 
whom  they  might  expect  to  receive 
cheques  on  this  bank ;  bat  it  would  be 
an  announcement  to  every  member  of  the 
public,  and  to  members  or  the  public  with 
whom  they  stood  in  no  business  relation, 
and  to  whom  they  could  have  no  reasons 
for  making  such  a  communication  unless 
they  intended  to  say  something  depre- 
ciatory of  the  bank.  Under  those  cir- 
cumstances it  would  be  a  reasonable 
conclusion  that,  although  in  terms  the 
notice  contained  nothing  defamatory,  yet 
the  intention  was  to  intimate  that  the  de- 
fendants did  not  trust  the  bank's  solvency, 
and  the  notice  would  then  be  a  libel. 

But  in  the  present  case  the  circulars 
were  sent  for  a  purpose.  They  were  sent 
to  those  with  whom  the  defendants  were 
dealing  for  the  purpose  of  intimating  a 
determination  at  which  the  defendants 
had  arrived,  and  at  which  they  had  a 
right  to  arrive.  Is  it  reasonable,  under 
those  circumstances,  to  construe  the  docu- 
ment as  casting  some  imputation  on  the 
bank  ?  The  only  suggestion  is  that  the 
circular  does  not  state  the  reason  which 
induced  the  defendants  to  send  it  round. 
Is  it  reasonable  that  those  who  receive  it, 
and  know  they  are  dealing  with  the  de- 
fendants, and  therefore  that  the  commu- 
nication may  reasonably  be  made  to  them, 
should  suggest  to  themselves  that  the 
meaning  of  the  document  is  that  the  bank 
is  not  to  be  trusted  ?— that  is  to  say,  to 
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take  that  as  the  meaning  of  the  docu- 
ment, and  as  shewn  by  the  document  to 
be  the  reason  which  induced  the  defen- 
dants to  make  this  statement.  When  we 
know  the  special  circumstances  of  the 
persons  to  whom  it  was  sent,  not  of  those 
to  whom  they  might  communicate  it,  but 
of  the  persons  to  whom  it  was  sent  by 
the  defendants,  in  my  opinion  it  would 
not  be  a  reasonable  conclusion  to  hold 
that  there  was  anything  defamatory  in 
the  statement,  or  to  take  it  as  anything 
but  as  an  absolute  communication  of  a 
determination  which  had  been  arrived  at. 
That  being  so,  if  the  oase  was  to  be  de- 
cided on  that  question  alone,  I  should  say, 
on  the  facta  before  the  jury,  there  was  no 
evidence  on  whioh  they  could  reasonably 
come  to  the  conclusion  that  this  was  a 
libel.  But  the  case  does  not  stand  there 
alone :  the  circular  was  sent  on  an  occa- 
sion which  was  privileged;  that  is  to  say, 
the  defendants  having  arrived  at  the  con- 
clusion not  to  take  the  cheques  on  the 
branches  of  the  bank,  had  a  duty  cast 
upon  them  to  communicate  that  fact  to 
their  customers  who  might  otherwise 
send  their  cheques,  which  the  defendants 
might  have  refused  to  receive  in  payment ; 
and  of  course  the  defendants,  if  they 
desired  to  save  themselves  trouble,  had 
also  an  interest  in  communicating  their 
determination  to  their  customers,  who 
had  also  an  interest  in  knowing  of  the 
determination  arrived  at.  So  that,  in  my 
opinion,  the  occasion  of  publishing  the 
circular  was  privileged. 

Then,  what  evidence  of  express  malice 
was  there  in  order  to  justify  the  jury  in 
finding  a  verdict  against  the  defendants  P 
There  must  be,  where  the  occasion  of 
publishing  the  libel  is  privileged,  evidence 
of  express  malice  in  the  sense  of  an  in- 
tention to  do  something  other  than  the 
mere  performance  of  the  duty,  or  the 
circulation  of  the  communication  in  the 
interests  of  the  party  who  received  and 
the  party  who  sent  it. 

But,  in  my  opinion,  there  was  no  evi- 
dence here  to  justify  such  a  conclusion. 
We  must  look  not  only  at  one  particular 
circumstance  in  the  case,  but  also  at  the 
conduct  of  the  defendants.  Possibly  their 
determination  not  to  take  any  of  these 
cheques  was  arrived  at  under  a  feeling  of 


irritation ;  but  having  arrived  at  that  de- 
termination (and  it  is  a  determination 
which  is  not  actionable),  they  commu- 
nicated it  to  their  customers.  But  it  is 
said  that  there  was  malice  in  fact  on  their 
part  because  they  do  not  express,  as 
they  ought  to  have  done,  the  reason 
which  induced  them  to  send  the  circular 
round,  so  as  to  exclude  the  possibility  of 
somebody  suggesting  or  arriving  at  the 
conclusion  that  it  was  issued  because  they 
did  not  trust  the  bank.  Mere  stupidity 
or  carelessness  is  not  of  itself  malice,  but 
no  doubt  there  may  be  carelessness  or 
recklessness  of  such  a  kind  as  may  be 
evidence  of  malice.  But  here  there  is 
.not,  in  my  opinion,  when  you  look  at  the 
circumstances,  any  such  recklessness  or 
other  act  on  the  part  oi  the  defendants 
as  would  justify  the  jury  in  finding  that 
there  was- malice  in  fact.  They  sent  the 
circular  only  to  their  customers,  exclud- 
ing those  who  were  at  Brighton,  and  they 
sent  it  to  their  customers,  not  only  those 
from  whom  tbey  got  cheques  on  the  bank, 
but  generally  to  their  customers  who  had 
to  make  payments,  either  periodically  or 
at  certain  times,  to  the  defendants'  tra- 
veller who  went  round  to  receive  money 
due  to  them. 

I  am  satisfied  that  there  was  no  inten- 
tion on  the  part  of  the  defendants  in 
sending  the  circular  to  cast  any  imputa- 
tion at  all  on  the  plaintiffs,  and  that  the 
facts  of  the  case  do  not,  and  would  not, 
justify  a  jury  in  arriving  at  the  conclu- 
sion that  in  fact  they  had  any  other 
intention  but  to  send  and  to  communicate 
to  their  customers  the  determination  at 
which  they  had  arrived,  and  at  which 
they  had  a  right  to  arrive ;  and  therefore 
on  that  second  ground  also,  which  is  in- 
dependent of  the  first,  I  am  of  opinion 
that  the  jury  would  not  be  justified  in 
finding  a  verdict  against  the  defendants. 
In  my  opinion,  therefore,  the  defendants 
are  entitled  to  our  judgment. 

Beett,  L.J. — My  view  of  the  law  in 
this  matter  is  this  :  Since  it  has  been  de- 
termined (and  Mr.  Fox's  Act  was  only 
declaratory  of  the  common  law)  that  an 
alleged  libel  must  go  to  the  jury,  the 
first  question  for  the  jury  is,  whether 
the  documents  would  be  read  in  a  defa- 
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matory  sense  by  persons  of  ordinary  reason 
in  the  position  of  those  to  whom  it  is  pub- 
lished. If,  in  the  opinion  of  the  jury,  it 
would  not  be  so  read  according  to  the 
prima  facie  meaning  of  the  language,  then 
there  is  a  further  question  (if  there  is 
any  evidence  upon  which  it  can  be  raised), 
whether  there  were  facts  known  both  to 
the  persons  who  penned  the  alleged  libel, 
and  to  the  persons  to  whom  it  was  pub- 
lished, which  would  lead  the  latter  rea- 
sonably to  put  upon  the  document  the 
construction  that,  having  a  secondary 
defamatory  sense,  it  was  issued  ironically, 
or  otherwise  than  in  the  primary  sense  of 
the  language.  With  regard  to  the  second 
proposition,  I  think  it  is  necessary  that 
the  facts  should  be  known  both  to  the 
person  who  indites  the  libel  and  to  the 
persons  to  whom  it  is  published ;  because 
if  facts  are  known  to  the  latter  persons 
from  which  they  might  reasonably  sup- 
pose that  the  document  is  defamatory,  but 
those  facts  are  not  known  to  the  person 
who  wrote  it,  if  he  were  held  liable  he 
would  be  made  liable  for  doing  that  which, 
by  the  hypothesis,  he  could  have  no  reason 
to  suppose  would  injure  anybody — the 
language  used  being  such  as  in  its  ordi- 
nary sense  would  not  be  defamatory  of 
anybody.  Again,  if  there  are  facts  known 
to  the  person  who  writes  the  libel  which, 
if  known  to  the  persons  who  receive  it, 
might  reasonably  lead  them  to  suppose 
that  it  was  used  in  an  ironical  sense,  yet, 
if  those  facts  are  not  known  to  the  per- 
sons who  receive  it,  that  which  is  written 
— although  written  inadvertently  or  ma- 
liciously— could  produce  no  effect  upon 
their  minds.  Though  the  act  might  be 
negligent  or  wrongful  on  the  part  of  the 
person  writing  the  libel,  the  person  who 
received  it  would,  by  the  hypothesis,  have 
no  reasonable  ground  for  reading  it  in 
any  evil  sense.  I  say,  therefore,  that 
when  you  come  to  consider  the  question, 
whether  or  not  the  document  is  a  libel  by 
reason  of  the  language  having  a  secondary, 
as  distinct  from  its  primary,  sense,  there 
must  be  evidence  of  facts  which  would 
reasonably  make  it  defamatory  in  its  se- 
condary sense,  known  both  to  the  person 
who  wrote  the  document  and  to  the  per- 
sons to  whom  it  was  published.  Applying 
this  view  to  the  present  case,  the  first 


question  is,  whether  that  which  the  de- 
fendants wrote  could  reasonably  be  taken 
by  those  who  received  it  (for  they  were 
the  only  persons  to  whom  it  was  pub- 
lished) in  any  defamatory  sense.  This 
is  not  the  ease  which  was  put  in  argu- 
ment where  a  document  is  published  by 
putting  it  on  the  walls.  Then  it  is  pub- 
lished to  all  the  world.  Persons  might 
possibly  then  be  justified  in  saying  that 
the  reasonable  conclusion  to  come  to, 
where  a  statement  that  cheques  of  a  bank 
will  not  be  received  is  published  on  the 
walls  of  a  town,  is  that  the  person  who 
published  it  doubted  the  stability  of  the 
bank.  Here  the  persons  to  whom  the 
document  was  published  were  not  the 
general  public,  but  people  who  had  know- 
ledge of  the  particular  facts.  They  had 
been  in  the  habit  of  cashing  cheques 
drawn  by  their  customers  upon  the 
branches  of  this  bank,  or  they  had  been 
in  the  habit  of  receiving  payment  from 
their  customers  by  those  cheques,  and  of 
forwarding  those  cheques  to  the  defen- 
dants in  payment  of  their  accounts. 

Now  that  was  a  mode  of  payment  which 
the  defendants  in  the  ordinary  course  of 
business  were  not  bound  to  accept.  It 
was  a  course  of  business  which  one  would 
almost  think  in  the  majority  of  cases 
persons  in  the  position  of  the  defendants 
would  not  accept.  If  those  cheques  were 
only  to  be  honoured  at  the  district  on 
which  they  were  drawn,  it  was  the  most 
inconvenient  mode  of  payment  for  the 
defendants  that  could  well  be  conceived, 
because  the  defendants  would  have  to 
send  back  those  cheques  to  the  plaoee 
where  they  were  to  be  cashed.  The 
only  thing  which,  in  a  business  point 
of  view,  would  make  it  likely  that  the 
defendants  would  continue  to  receive 
payment  of  their  accounts  by  suoh 
cheques  would  be  that  they  could  cash 
those  cheques  at  the  place  where  they 
themselves  were  carrying  on  business. 
Now,  that  being  so,  the  defendants  were 
entitled  to  refuse  any  longer  to  receive 
payment  in  that  form  for  a  multitude  of 
reasons.  First  of  all,  because  it  was  no 
longer  convenient  to  them ;  but,  secondly, 
and  mainly,  because  they  did  not  choose 
to  do  it.  They  were  entitled  to  refuse 
such  a  mode  of  payment,  not  only  legally, 
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but  as  matter  of  pure  business.  They 
were  entitled  to  refuse  such  cheques 
from  such  customers  for  such  payments 
merely  because  they  no  longer  pleased  to 
do  so.  If  they  did  no  longer  please  to  do 
so,  they  could  not  intimate  that  to  their 
customers  except  by  writing  and  telling 
them  so.  Something  was  said  about  their 
sending  this  round  by  means  of  a  printed 
circular,  but  that  was  in  a  moment  ex- 
plained by  shewing  that  they  had  so  many 
customers  of  that  kind,  that  to  hare 
ordered  their  clerks  to  write  it  was  not  a 
reasonable  way  of  letting  the  customers 
know.  So  that  the  mode  of  sending  out 
the  circular  at  all  events  was  not  an  un- 
reasonable one.  Therefore,  by  this  docu- 
ment, they  were  doing,  as  my  brother 
Cotton  has  said,  an  act  which  they  were 
entitled  to  do  without  any  sinister  motive 
whatever.  They  write  in  language  which 
is  only  sufficient  to  intimate  their  inten- 
tion and  will,  and  those  who  receive  the 
intimation  are  surely  bound,  as  reasonable 
men,  to  know  that  the  defendants  have 
the  right,  at  their  own  pleasure,  to  do  so. 
It  seems  to  me  unreasonable  that,  where 
there  is  a  multitude  of  good  interpreta- 
tions, the  only  bad  one  should  be  seized 
upon  to  give  a  defamatory  sense  to  the 
document.  Therefore  I  am  of  opinion 
that  this  document  could  not  reasonably 
be  taken  in  a  defamatory  sense  by  those 
to  whom  it  was  published,  according  to 
the  primary  meaning  of  the  language 
used  in  it. 

But  it  is  said  it  might  be  taken  to  be 
defamatory  in  a  secondary  sense,  in  con- 
sequence of  certain  facts.  The  facts  re- 
lied on  are  that  the  defendants  might  be 
and  were  angry  because  the  manager  of 
the  bank  at  Chichester  ceased  to  give 
them  the  assistance  and  facility  which 
the  bank  at  Chichester  had  formerly 
given,  by  cashing  the  cheques  drawn 
upon  branches  of  the  bank,  and  that 
the  defendants  wrote  this  circular  in  con- 
sequence of  that  anger.  But  these  facts 
were  not  known  to  the  persons  to  whom 
the  circular  was  sent ;  and  if  I  am  right 
in  my  view  of  the  case,  that  the  facts 
must  be  known  to  both  sides,  there  is 
no  evidence  of  facts  known  to  both  sides 
by  which  a  secondary  defamatory  mean- 
ing could  be  put  upon  the  document.  If 
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so,  there  was,  therefore,  no  evidence  that 
this  was  a  defamatory  document  either 
in  a  primary  or  a  secondary  sense.  If  that 
be  so,  the  question  of  privileged  occasion 
and  of  malice  does  not  arise.  But  sup- 
posing I  am  wrong  with  regard  to  the 
first  question,  and  that  it  be  true  to  say 
that  this  document  in  its  primary  sense 
to  the  person  to  whom  it  was  published 
might  reasonably  convey  a  defamatory 
meaning — if  that  be  bo,  I  entirely  agree 
with  Lord  Coleridge  that  the  occasion 
was  privileged.  If  the  occasion  was  pri- 
vileged and  the  document  was  a  libel, 
nevertheless  the  defendants  are  not  liable 
unless  they  misused  the  privileged  occa- 
sion, and  unless  the  reason  why  they 
misused  it  was  that  they  were  actuated 
by  malice  in  fact.  In  my  judgment,  it  is 
not  .enough  to  shew  that  the  defendants 
were  actuated  by  malice  in  fact;  you 
must  shew  that  by  reason  of  malice  in 
fact  they  misused  the  privileged  occa- 
sion. What  is  there  to  shew  that  the 
defendants  were  actuated  by  malice  in 
fact,  which  caused  them  to  misuse  the 
occasion  P  It  seems  to  me  that  iu  this 
particular  case  the  only  way  in  which  a 
case  of  malice  causing  them  to  misuse 
the  occasion  could  bo  made  out,  would 
bo  by  satisfying  the  jury  that  the  defen- 
dants intended  to  convey  an  imputation 
upon  the  bank's  credit.  If  they  did  not, 
unless  the  jury  were  persuaded  that  they 
were,  through  anger,  acting  with  such 
recklessness  as  not  to  care  whether  they 
injured  the  bank  or  not,  there  is  no  evi- 
dence of  malice  in  fact.  It  has  not,  ex- 
cept in  the  extremity  of  argument,  been 
urged  that  anybody  could  reasonably 
believe  that  the  defendants  intended  to 
lead  the  person  to  whom  the  circular 
was  sent  to  believe  that  the  bank  was 
incapable  of  meeting  its  engagements. 
From  what  could  a  jury  draw  such  an 
inference  ?  The  defendants  did  not  put 
the  circular  on  the  walls ;  they  sent  it 
to  the  people  to  whom  it  was  necessary 
that  they  should  express  their  intention. 
There  were  other  customers  of  theirs  in 
a  place  where  the  difficulty  did  not  arise, 
and  to  them  they  did  not  send  the  cir- 
cular. In  my  opinion,  it  would  have 
been  wholly  unreasonable  for  any  jury  to 
find  that  the  defendants  intended  to  irn- 
5  P 
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pute  that  the  bank  was  incapable  of 
meeting  its  liabilities  ;  and  I  can  see  no 
evidence  of  such  rashness  and  reckless- 
ness as  would  shew  that  they  were  careless 
whether  they  injured  the  bank  or  not. 
It  has  been  suggested  by  my  brother 
Thesiger  that  it  was  imprudent  on  the 
defendants'  part  not  to  state  the  reason  of 
their  refusal  to  take  the  cheques.  With 
great  deference,  I  should  be  wholly  dis- 
satisfied with  a  verdict  saying  that  a 
mere  omission  to  give  the  reason,  when 
no  reason  was  necessary,  was  evidence 
upon  which  a  jury  might  found  so  for- 
midable a  conclusion  as  that  the  defen- 
dants maliciously  and  wickedly  intended 
to  injure  the  bank.  I  am  of  opinion  that 
no  persons  in  the  position  of  those  who 
received  this  document  could  reasonably 
come  to  the  conclusion  that  it  ought  to 
be  taken  in  a  defamatory  sense;  that 
there  were  no  facts  known  to  them  which 
would  justify  them  in  giving  it  any  second- 
ary defamatory  sense ;  and  I  am  of  opinion, 
further,  that  if  there  was  some  evidence 
that  this  document  was  defamatory  ac- 
cording to  the  prima  facie  meaning  of 
the  language,  there  was  no  evidence  of 
malice  in  fact  to  shew  that  the  defendants 
had  abused  the  privileged  occasion. 

Judgment  reversed,  and  entered  for 
defendants. 


Solicitors — Nash  &  Field,  agents  for  W.  A.  Stuekey, 
Brighton,  for  plaintiffs ;  Robinson.  Preston  & 
Stow,  agents  for  Raper  &  Freeland,  Chichester, 
for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1880.    "I     arkwright  (appellant)  v. 
Feb.  27.  J  EVANS  (respondent). 

Mines — Metalliferous  Mines  Regulation 
Act,  1872  (35  $■  36  Vict.  c.  77)— Fencing 
Shaft  of  Abandoned  Mine — Owner — Person 
interested  in  Minerals. 

[For  the  Report  of  the  above  case,  see 
49  Law  J.  Rep.  M.C.  82.] 
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THE  NEW  ZEALAND  AND  AUS- 
TRALIAN LAND  COMPANY  V. 
BOSTON  AND  ANOTHER. 
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Principal  and  Agent  —  Trustee  and 
Cestui  que  Trust — Bills  of  Lading— Rights 
of  Undisclosed  Principals — Sub-agents. 

The  plaintiffs  owned  large  estates  in 
New  Zealand,  the  produce  of  which  was 
shipped  to  England  for  realisation,  prin- 
cipally in  the  London  market.  They  had 
offices  at  Glasgow,  but  no  office  or  agency  in 
London ;  and  the  mode  adopted  by  them  for 
the  realisation  of  their  produce  was  to  ship 
the  wheat  in  New  Zealand  and  take  bills 
of  lading,  making  it  deliverable  to  them  in 
London.  These  bills  were  from  time  to  Urns 
indorsed  to  Messrs.  M.  T.  of  Glasgow, 
with  instructions  to  sell  the  goods  in  London. 
Messrs.  M.  8f  T.,  when  sales  were  effected, 
delivered  "  account  sales  "  in  the  usual 
form,  debiting  all  expenses  and  del  credere 
commission,  and  then  paying  the  balance 
by  cheque  at  the  expiration  of  three  months 
from  the  average  date  of  the  sales  ap- 
pearing upon  Hie  account.  Messrs.  if. 
8f  L.  from  time  to  time  re- indorsed  the 
bills  of  lading  received  by  them  from,  tie 
plaintiffs  specially  to  the  defendants,  who 
carried  on  business  as  cornf actors  andbrokers 
in  London,  for  the  purpose  of  sale  by  them, 
the  terms  of  the  employment  being  alto- 
gether different  from  that  upon  which  the 
plaintiffs  employed  Messrs.  M.  Sr  T.  The 
plaintiffs  were  aware  that  sales  effected  by 
Messrs.  M.  8r  T.  for  them  in  London  were 
made  by  agents  employed  by  them ;  but  the 
plaintiffs  were  in  no  way  parties  to  these 
sub-contracts,  nor  were  their  names  dis- 
closed in  them.  The  indorsement  by  the 
plaintiffs  to  Messrs.  M.  T.t  and  by 
Messrs.  M.SfT.to  the  defendants,  was  for  the 
purpose  of  sale  only,  and  was  not  intended 
to  pass  any  properly  in  the  cargoes.  The 
defendants,  in  pursuance  of  their  employ- 
ment, effected  sales  cf  certain  cargoes,  and 
paid  tlie  proceeds  into  their  own  account 
with  their  bankers  in  the  ordinary  way,  and 
from  time  to  time  made  general  remittances 
to  Messrs.  M.  T.  on  account  of  them. 
T/te  proceeds  thus  got  mixed  up  with  all 
their  receipts  from  other  sources,  but  Vis 
proceeds  of  their  sales  could  be  traced  and 
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identified  by  reference  to  the  defendants' 
books. 

In  an  action  brought  by  the  plaintiffs  to 
recover  from  the  defendants  so  much  of  the 
proceeds  of  certain  cargoes  as  they  had  not 
remitted  to  Messrs.  M.  8f  T.  the  jury  found, 
first,  that  the  plaintiffs  through  their  agents 
did  not  employ  the  defendants  to  sell  and 
account  for  the  proceeds  to  the  plaintiffs ; 
and,  secondly,  that  the  defendants  knew 
that  Messrs.  M.  T.  were  acting  as  agents 
for  another  person. 

Held  (by  Field,  J.,  upon  further  con- 
sideration), that  the  plaintiffs  ivere  entitled 
to  sue  the  defendants  for  the  balanca  in 
their  hands,  and  that  the  latter  were  not 
entitled  to  set  off  any  claim,  arising  at  other 
times  and  upon  other  transactions,  which 
they  might  have  against  .Messrs.  M.  <$•  T. 
Held  also  (upon  the  second  finding  of  tlie 
jury),  that  the  plaintiffs,  as  owners  of  the 
cargo,  were  entitled  to  follow  the  proceeds 
of  the  property  in  the  hands  of  the  defen- 
dants in  their  fiduciary  character  of  agents 
and  trustees. 

This  case  came  on  for  hearing  upon 
farther  consideration.  The  facts  are  fully 
stated  in  the  judgment  of  Field,  J. 

H.  Matthews,  Watlein  Williams,  and 
/.  C.  Mathew,  for  plaintiffs. 

Charles  Russell  and  F inlay,  for  defen- 
dants. 

Car.  adv.  vult. 

Judgment  was  delivered  (on  August  7) 
by 

Field,  J. — The  plaintiffs  in  this  action 
songht  to  recover  the  sum  of  2,571/.  8s.  4-d., 
being  the  balance  in  the  defendants' 
hands  of  the  proceeds  of  three  cargoes  of 
wheat  (sold  by  them  on  the  London  corn- 
market),  after  giving  them  credit  for  such 
sums  of  money  as  they  had  remitted  on 
account  of  the  cargo  to  Messrs.  Matthews 
&  Thielman  (by  whose  order  they  had 
effected  the  sales). 

The  defendants  admitted  the  fact  of 
the  sales,  the  receipt  of  the  proceeds,  and 
the  amount  of  the  balance  ;  but  defended 
themselves  by  alleging  that  they  had 
acted  under  the  employment  of  and  re- 
ceived the  proceeds  for  the  account  of 
Messrs.  Matthews  &  Thielman,  and  not  of 


the  plaintiffs,  and  that  there  was  no  snob 
privity  of  contract  between  the  plaintiffs 
and  them  as  rendered  them  liable  to  the 
plaintiffs ;  and,  further,  that  even  if  there 
were  any  such  relation  of  principal  and 
agent  between  them,  they  were  entitled 
to  set  off  against  this  balance  money  due 
to  them  from  Messrs.  Matthews  &  Thiel- 
man upon  other  accounts,  the  sales 
having  (as  they  alleged)  been  effected 
upon  the  employment  of  the  latter  under 
a  distinct  and  separate  contract,  in  which 
the  name  of  the  plaintiffs  was  not  dis- 
closed. Upon  the  balance  of  these  ac- 
counts the  defendants  admitted  that  there 
was  due  from  them  to  Matthews  &  Thiel- 
man a  sum  of  121Z.  10s.  Id.,  as  to  which 
an  arrangement  had  been  made  which  it 
is  not  necessary  to  enter  into  here. 

The  action  arose  under  these  circum- 
stances :  The  plaintiffs  are  the  owners  of 
large  estates  in  New  Zealand,  and  have 
for  many  years  shipped  the  produce  of 
their  estates  to  England  for  realisation, 
and  principally  on  the  London  market. 
They  have  their  offices  in  Glasgow,  but 
have  neither  office  nor  agent  in  London  ; 
and  the  mode  adopted  by  them  for  reali- 
sation of  their  produce  has  been  for  the 
agents  in  the  colony  to  ship  the  wheat 
there  and  take  bills  of  lading,  making  it 
deliverable  in  London  to  the  plaintiffs. 
These  bills  of  lading  were  forwarded  from 
the  colony  to  the  office  at  Glasgow  ;  and 
the  course  of  business  there  has  been  for 
the  plaintiffs'  secretary  to  indorse  the 
bills  specially  to  the  above-mentioned 
firm  of  Matthews  &  Thielman,  with  in- 
structions, as  the  agents  of  the  plaintiffs, 
to  sell  the  goods  in  London.    It  was  not 
intended  by  the  parties  to  pass,  nor  did 
the  plaintiffs  pass,  the  property  in  the 
goods  to  Messrs.  Matthews  &  Thielman, 
who  had  nothing  more  vested  in  them  but 
an  authority  to  sell,  with  the  necessary 
right  of  possession.    Messrs.  Matthews 
&  Thielman  were,  until  the  month  of 
October,  1878  (when  their  estate  came 
under  process  of  sequestration  in  Scot- 
land), merchants  and  factors  of  great 
respectability,  and  in  a  large  way  of 
business  in  Glasgow,  and  the  plaintiffs 
(who  only  knew  t  hem  as  factors,  and  not 
as  merchants)  always  reposed  the  greatest 
confidence  in  them,  and  never  kmade  any 
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enquiry  as  to,  or  in  any  way  trusted  or 
gave  credit  to,  any  of  Matthews  &  Thiel- 
man's  subordinate  agents,  who  might  be 
employed  by  them  for  the  purpose  of 
the  requisite  sales  of  the  plaintiffs'  pro. 
dace. 

The  course  of  business  between  the 
plaintiffs  and  Messrs.  Matthews  &  Thiel- 
man  was,  for  the  latter,  when  any  given 
sales  had  been  effected,  to  deliver  "  ac- 
count sales  "  in  the  usual  form,  debiting 
all  expenses  and  del  credere  commission  of 
three  per  cent.,  and  then  pay  the  balance 
appearing  upon  the  account  by  cheque,  at 
the  expiration  of  three  months  from  the 
average  date  of  the  sales  appearing  upon 
the  account. 

Messrs.  Matthews  &  Thielman  had  no 
house  or  agency  in  London ;  and  their 
mode  of  realising  the  produce  on  behalf 
of  the  plaintiffs  was,  to  indorse  the  bills 
of  lading  received  by  them  from  the 
plaintiffs  specially  to  the  defendants,  who 
are  extensive  corn  factors  and  brokers  in 
London,  for  the  purpose  of  sale  by  them  ; 
and  the  terms  of  their  employment  dif- 
fered from  those  upon  which  the  plaintiffs 
employed  Messrs.  Matthews  &  Thielman, 
the  defendants'  terms  being  a  factorage 
of  two  per  cent.,  and  the  balance  being 
payable  at  one  month  and  three  days  from 
average  dates  of  sales. 

The  plaintiffs  were  aware  that  sales 
effected  by  Messrs.  Matthews  &  Thielman 
for  them  in  London  were  made  by  brokers 
or  agents  employed  by  them;  but  the 
plaintiffs  were  in  no  way  parties  to  these 
sub-contracts,  and  the  plaintiffs'  name3 
wore  not  disclosed  upon  them,  Messrs. 
Matthews  &  Thielman  appearing  upon 
the  face  of  them  not  as  agents  for  anyone, 
but  as  principals. 

It  was  not  intended  on  such  sub- 
indorsement  of  the  bills  of  lading  by 
Matthews  &  Thielman  to  the  defendants, 
that  any  property  should,  nor  did  any 
property  pass  to  the  latter,  the  indorse- 
ment to  them  being,  like  the  indorsement 
by  the  plaintiffs  to  Matthews  &  Thielman, 
only  for  the  purpose  of  sale.  The  pro- 
perty, therefore,  in  the  cargoes  remained 
in  the  plaintiffs  from  the  beginning  until 
the  defendants  had  effected  a  sale  and 
passed  the  property  to  their  buyers  in 
pursuance  of  the  authority  vested  by  the 


plaintiffs  in  Messrs.  Matthews  &  Thiel- 
man and  the  subordinate  mandate  of  the 
latter  to  the  defendants. 

The  money  sought  to  be  recovered  in 
this  action  represented  the  balance  of  the 
proceeds  of  three  cargoes  of  wheat  ex 
James  Wishart,  Auckland  and  Oamaru, 
the  bills  of  lading  of  which  were  indorsed 
and  delivered  by  the  plaintiffs  to  Matthews 
&  Thielman,  and  by  Matthews  &  Thiel- 
man to  the  defendants  in  the  manner  and 
for  the  purpose  before  stated. 

The  defendants  in  pursuance  of  their 
employment  effected  sales  of  the  cargoes 
in  question,  and  paid  the  proceeds  in  to 
their  own  account  with  their  bankers  in 
the  ordinary  way,  thus  mixing  up  these 
proceeds  with  all  their  receipts  from  other 
sources,  and  from  time  to  time  making 
general  remittances  to  Messrs.  Matthews 
&  Thielman  on  account  of  them. 

The  defendants'  books  of  coarse  shew 
the  amounts  received,  and  in  respect  of 
each  particular  cargo,  so  that  thero  is  not 
the  slightest  difficulty  in  separating  the 
proceeds  of  these  sales  from  the  other 
credits  of  the  defendants  appearing  in 
their  accounts,  and  thus  tracing  and 
identifying  them. 

In  arriving  at  the  balance  of  2,571/. 
8s.  6d.  claimed  by  the  plaintiffs  in  this 
action,  they  have  given  credit  to  the 
defendant  for  all  sums  thus  remitted,  and 
they  are  claiming  in  this  action  only  the 
net  balance  in  the  hands  of  the  defen- 
dants upon  the  consignment  and  sales  of 
these  three  cargoes,  at  the  time  when  the 
plaintiffs  intervened  and  claimed  as  prin- 
cipals to  receive  the  then  existing  balance, 
free  from  the  claim  on  the  part  of  the 
defendants  to  set  off  against  the  balance 
amounts  due  to  them  from  Messrs. 
Matthews  &  Thielman  upon  other  trans- 
actions. 

At  the  trial  I  left  two  questions  to  the 
jury:  first,  Did  the  plaintiffs  through 
their  agents  employ  the  defendants  to 
Bell  and  account,  tor  the  proceeds  to  the 
plaintiffs,  and  did  the  defendants  accept 
that  employment  and  sell  for  the  plain- 
tiffs ?  secondly,  Did  the  defendants  know 
or  have  reason  to  believe  that  Matthews 
&  Thielman  were  acting  in  these  sales  as 
agents  for  another  ?  The  jury  negatived 
the  first  and  affirmed  the  second  pro- 
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position ;  and  I  now  proceed  to  deliver 
my  judgment. 

The  first  question  raised  is,  whether 
there  is  any  such  privity  of  contract 
between  the  plaintiffs  and  the  defendants 
as  to  entitle  the  former  to  sue  the  latter. 

At  the  trial,  there  being  no  fact  in  dis- 
pute as  to  the  nature  and  character  of  the 
various  dealings  and  employment,  of 
which  I  have  given  a  narrative,  I  was 
inclined,  as  I  still  am,  to  treat  this  as  a 
question  of  law  arising  upon  and  to  be 
implied  from  the  admitted  relation  of  the 
parties;  but  the  learned  counsel  for  the 
defendants  strongly  urged  me  to  leave 
the  first  question  to  the  jury,  and,  as  I 
am  always  desirous  of  avoiding  any  mis- 
carriage of  justice  on  such  a  ground,  and 
also  having  in  a  mercantile  case  the 
assistance  of  a  jury  of  merchants,  I 
thought  it  advisable  to  do  so. 

I  put  the  question  in  the  words  of  the 
plain  tins'  statement  of  claim ;  and  inas- 
much as  (as  pointed  out  by  Mr.  Russell 
for  the  defendants)  there  was  in  this  case, 
first,  a  contract  of  employment  by  the 
plaintiffs  of  Messrs.  Matthew  &  Thielraan 
upon  one  set  of  terms,  and,  secondly,  a 
sub-contract  of  employment,  to  which  the 
plaintiffs  were  not  expressly  parties,  by 
Matthews  &  Thielman  and  the  defendants 
upon  different  terms,  and  that  in  the  ab- 
sence of  the  existence  of  any  agency  in 
Matthews  &  Thielman  for  a  third  person 
known  to  or  believed  to  exist  by  the  de- 
fendants— it  is  no  doubt  true,  in  a  sense, 
that  the  plaintiffs  did  not  directly,  in  the 
words  of  the  question,  employ  the  defen- 
dants to  sell  for  them.  But  it  has  never 
appeared  to  me  that  the  separate  contracts 
of  employment,  or  the  difference  in  the 
mode  and  amount  of  remuneration,  or  in 
the  times  at  which  tho  balances  were  pay- 
able, which  existed  between  the  two  con- 
tracts in  this  case,  can  make  any  difference 
in  the  legal  relation  of  tho  parties  to  each 
other.  As  regards  the  existence  of  the 
mandate  of  sale,  which  is  common  to  both, 
there  is  not  of  course  the  slightest  doubt 
but  that  a  contract  may  be  effected  by  one 
man  with  another  through  the  interven- 
tion of  a  mesne  agent,  as  was  done  here, 
although  the  terms  of  employment  may 
differ  in  some  respects. 

The  owner  of  an  estate  in  England  em- 
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ploys  a  manager  at  a  salary  to  realise  the 
produce  of  his  estate,  leaving  him  abso- 
lute discretion  as  to  the  way  in  which  he 
thinks  it  most  advisable  to  realise,  and 
the  latter  employs  a  broker  or  factor  or 
agent  on  commission  to  effect  the  sale ; 
but  it  cannot  for  a  moment  be  supposed 
that  the  original  principal  may  not,  at  any 
time  before  the  sub-agent  has  accounted 
to  the  mesne  agent  and  paid  over  to  him 
or  accounted  for  the  proceeds  of  the  sale 
(subject  of  course  to  any  set-off  accrued 
in  ignorance  that  the  mesne  agent  was 
not  a  principal),  intervene  and  claim  the 
proceeds.  This  principle  was  laid  down 
by  Lord  Mansfield  in  llabone  v.  Williams 
(1),  in  which  he  says,  whore  a  factor  deal- 
ing for  a  principal,  but  concealing  him, 
delivers  goods  in  his  own  name,  the  prin- 
cipal may  appear  and  bring  an  action  in 
his  own  name.  It  was  stated  again  in 
Sims  v.  Bond  (2),  where  it  was  said  that, 
whare  a  contract  not  under  seal  is  mado 
with  an  agent  for  an  undisclosed  princi- 
pal in  the  name  of  the  agent,  either  the 
agent  or  the  principal  may  sue  upon  it. 

And  this  doctrine  seems  to  me  as  ap- 
plicable to  contracts  of  employment  as  to 
those  of  sale,  and  to  authorise  the  inter- 
vention by  the  principal  in  the  contract 
with  the  sub-agent  as  fully  as  it  does 
in  the  ultimate  contract  of  sale  by  the 
latter. 

In  my  direction  to  the  jury  I  pointed 
out  the  various  elements  of  the  case  to 
which  I  have  now  adverted.  And,  in 
arriving  at  the  conclusion  on  tho  first 
question  at  which  they  did  arrive,  I  am 
bound  to  assume  that  they  took  all  these 
matters  into  their  consideration.  Inas- 
much, however,  as  there  were,  as  I  have 
already  stated,  clearly  two  different  con- 
tracts of  employment — one  between  the 
plaintiffs  and  Matthews  &  Thielman,  and 
the  other  between  Matthows  &  Thielmau 
and  the  defendants,  in  which  the  plain- 
tiffs' names  were  not  disclosed,  and  to 
which  they  were  in  fact  no  party — it  may 
bo  that  tho  jury  failed  to  realise  the 
existence  of  the  employment  to  sell,  which 
was  tho  leading  object  of  and  ran  through 
both  contracts,  and  in  respect  of  which 

(1)  7  Term.  Rep.  360,  n. 

(2)  5  B.  &  Ad.  389. 
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element  in  the  contract,  which  is  common 
to  both,  is  based  the  right  of  the  original 
principal  to  intervene  and  sue  the  ulti- 
mate agent  or  the  ultimate  vendee,  as  the 
case  may  be,  subject  to  all  their  existing 
equities. 

Bat,  however  this  may  be,  I  cannot 
allow  the  finding  of  the  jury  to  stand  in 
the  way  of  what  appears  to  me  to  be  the 
true  result  of  the  admitted  facts,  and 
which  constituted,  in  my  judgment,  that 
relation  between  the  plaintiffs,  Messrs. 
Matthews  &  Thielman  and  the  defen- 
dants, in  the  events  which  have  happened, 
which  entitles  the  plaintiffs  to  sue  the 
defendants  for  the  balance  now  in  their 
handB. 

The  learned  counsel  for  the  defendants, 
in  support  of  their  contention  to  the  con- 
trary, relied  upon  the  cases  of  Williams 
v.  Everett  (3)  and  Bobbins  v.  Fenneli  (4), 
and  other  cases  of  that  description ;  but, 
upon  examination,  it  appears  that  these 
cases  proceeded  either  upon  different 
principles,  or  were  decided  upon  their 
own  particular  facts. 

There  is,  of  course,  no  doubt  that  the 
right  of  the  principal,  when  he  employs 
the  factor  and  allows  him  to  sell  in  his 
own  name,  to  call  npon  the  sub-agent  or 
vendee,  is  subject  to  the  right  of  the  sub- 
agent  or  purchaser  to  olaim  the  benefit  of 
any  payment  or  set-off  which  may  have 
been  made  or  accrued  in  ignorance  of  tbe 
fact  that  the  mesne  agent  filled  that 
capacity ;  but  it  is  also  equally  clear  that 
if  the  sub-agent  or  vendee  knew,  or  had 
the  means  of  knowing,  that  he  was  deal- 
ing, not  with  a  principal  but  with  an  agent 
for  somebody  else,  no  such  right  exists — 
Fish  v.  Kempton  (5). 

Now  the  jury  have  found  in  the  present 
case  (to  my  entire  satisfaction)  that  the 
defendants  did  at  the  time  of  their  em- 
ploy ment  know  that  Matthews  &  Thielman 
were  acting  for  somebody  else ;  and  the 
consequence  therefore  is,  that,  in  my 
judgment,  the  defendants  are  not  only 
directly  liable  to  account  to  the  plaintiffs, 
but  are  not  entitled  to  set  off  any  claim 
arising  at  other  times  and  upon  other 

(3)  14  East,  582. 

(4)  11  Q.B.  Rep.  248  ;  17  Law  J.  Rep.  Q.B.  77. 

(5)  7  Com.  B.  Rep.  687  ;  18  Law  J.  Rep.  CP. 
206. 


transactions  which  they  may  have  against 
Matthews  &  Thielman. 

I  should  have  been  quite  content  to 
have  rested  my  judgment  for  the  plaintiffs 
upon  the  application  of  these  principles. 
But  Mr.  Watkin  Williams,  for  the  plain- 
tiffs,  also  relied  upon  the  second  finding 
of  the  jury,  as  conclusively  entitling  the 
plaintiffs  to  judgment  in  respect  of  their 
rights  as  owners  of  the  cargoes,  and,  as 
such,  entitled  to  follow  the  proceeds  of 
the  property  in  the  hands  of  the  defen- 
dants  in  their  fiduciary  character  of  agents 
and  trustees.  I  think  this  contention 
well  founded.  It  cannot  be  denied  that 
the  plaintiffs  handed  the  bills  of  lading  in 
question  to  Matthews  &  Thielman  as 
agents  for  the  sale  of  the  goods  on  the 
plaintiffs'  account,  and  that  Matthews  & 
Thielman  handed  them  to  the  defendants 
for  the  like  purpose  on  their  account. 
The  jury  have  found,  as  I  also  stated,  that 
the  defendants  had  reason  to  believe  that 
Matthews  &  Thielman  were  thus  acting 
as  agents  for  some  other  person.  Tbe 
evidence  leaves  no  doubt  on  my  mind 
that  the  defendants  also  knew  that  the 
plaintiffs  were  that  "  other  person;"  but 
whether  that  be  so  or  not  is  in  my  judg- 
ment immaterial.  It  is  now  well  and 
clearly  established  that  a  factor,  broker 
or  other  mere  agent  for  sale,  is  in  the 
same  position  with  regard  to  his  princi- 
pal as  all  other  trustees  or  bailees  who 
occupy  a  fiduciary  position  are  with  regard 
to  their  cestuis  que  trust — Knatchbvll  v. 
Hallett  (6).  And  therefore,  whether  the 
particular  name  of  the  principal  was 
known  or  not,  a  fiduciary  relation  of  prin- 
cipal  and  agent  was  constituted  in  this 
case  between  the  defendants  and  the 
plaintiffs,  who  were  actually  the  principals. 
The  plaintiffs,  therefore,  had  the  right  at 
any  moment  of  time,  before  their  property 
was  altered  by  sale,  to  intervene  and  claim 
and  take  back  the  bills  of  lading  from 
either  Matthews  &  Thielman  or  the  de- 
fendants, satisfying  or  subject  to  any 
equitable  rights  or  liabilities  which  might 
have  come  into  existence  in  consequence 
of  their  trusting  Matthews  &  Thielman 
with  the  documents  of  title  and  possession. 

(6)  49  Law  J.  Rep.  Chanc.  415;  Law  Rep.  16 
Ch.  D.  606. 
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They  might  even  have  intervened  after  a 
valid  contract  of  sale  with  a  vendee  had 
been  made,  and  claim  from  the  latter  any 
unpaid  purchase-money,  subject  to  similar 
equities. 

In  the  present  case  that  stage  had  been 
passed,  and  the  purchase-moneys  had  been 
actually  received  by  the  defendants  in 
their  capacity  of  agents  from  the  vendees. 
Is  there  any  reason  why  the  plaintiffs 
shcrald  not  claim  and  recover  these  net 
proceeds  from  their  trustees  ? 

No  doubt  it  has  been  thought  at  com- 
mon law  that,  when  the  money  of  a 
principal  has  been  received  by  an  agont 
and  mixed  up  and  confused  with  his  own 
property,  so  that  the  somewhat  technical 
rules  of  the  common  law  did  not  supply 
a  known  remedy,  this  could  not  be  done. 
However  this  may  have  been,  it  is  now 
established  that,  possessing,  as  I  now  do, 
all  the  powers  of,  and  entitled  to  adminis- 
ter all  equities  administered  by,  a  Court 
of  equity,  I  am  hampered  by  no  such 
difficulty. 

The  doctrine  of  the  Court  of  equity, 
whose  jurisdiction  I  now  have,  is,  that  if 
property  is  disposed  of  by  persons  in  a 
fiduciary  position,  the  person  employing 
can,  if  the  sale  is  rightful,  take  the  pro- 
ceeds of  the  sale  if  he  can  identify  them ; 
and  if  the  sale  is  wrongful,  he  can  still 
take  the  proceeds  of  the  sale,  because  he 
may  adopt  the  sale  for  that  purpose.  The 
right  of  the  beneficial  owner  to  follow  the 
proceeds  remains,  although  the  proceeds 
may  have  been  invested  together  with 
moneys  belonging  to  his  trustee  or  agent ; 
and,  if  the  trustee  or  agent  sell  the  goods 
bailed,  the  bailor  can  follow  the  proceeds 
wherever  they  can  be  distinguished, 
whether  they  are  kept  actually  separate 
or  are  mixed  up  with  other  moneys— 
Knatchbull  v.  Hallelt  (G).  It  is  in  fact  a 
mere  question  of  identity. 

Now,  applying  these  principles  to  the 
facts  of  the  present  case,  I  find  that  the 
relation  of  trustee  and  cestui  que  trust 
(using  the  words  in  the  enlarged  sense  to 
which  I  have  adverted)  existed  between 
the  plaintiffs  and  the  defendants,  either 
originally  or  at  the  time  of  the  rightful 
intervention  of  the  plaintiffs,  at  which 
time  the  defendants  had  in  their  hands 
the  sum  now  claimed,  and  capable  of 


847 


being  traced  and  identified  as  the  pro- 
ceeds of  the  trust  property. 

I  further  find  that  the  defendants  had 
notice  of  the  existence  of  the  trust,  so  as 
to  prevent  them  from  being  equitably  en- 
titled to  setoff  any  claim  against  Matthews 
&  Thielman,  other  than  such  as  arose 
out  of  the  consignments  in  question  ;  and 
I  therefore  give  judgment  for  the  plain- 
tiffs for  2,449Z.  18*.,  with  costs. 

Judgment  for  plaintiffs. 


Solicitors — Young,  Jones,  Roberts  &  Hale,  agents 
for  Maclay,  Murray  &  Co.,  Glasgow,  for  plain- 
tiffs ;  Stibbard,  Gibson  &  Co.,  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.    1  P^f* 

Bill  of  Sale— Assignment  of  future  ac- 
quired Property — Stock-in-Trade. 

A  hill  of  sale  purported  to  assign  all  tlie 
stock-in-trade  in  certain  specified  premises, 
and  also  "  the  stock-in-trade  which  should 
at  any  time  during  the  continuance  of  the 
security  be  brought  into  the  premises  or  be 
appropriated  to  the  use  thereof,  either  in 
addition  to  or  in  substitution  for  stock-in- 
trade  now  being  therein  "  : — Held,  a  valid 
assignment  of  stock-in-trade  which  had  been 
subsequently  brought  into  the  premises  in 
addition  to,  or  in  substitution  for  the  stock- 
in-trade  originally  therein. 

Further  consideration. 

Interpleader  issue  in  which  the  plaintiff, 
as  grantee  of  a  bill  of  sale,  claimed  cer- 
tain goods  which  had  been  seized  by  the 
defendant  in  execution  of  a  judgment 
recovered  against  the  grantor.  The  ac- 
tion came  on  to  be  tried  before  Lopes,  J., 
and  was  adjourned  for  further  considera- 
tion, and  the  learned  Judge  afterwards  de- 
livered a  written  judgment  in  which  the 
facts  and  arguments  sufficiently  appear. 

Orispe  and  Hart,  for  the  plaintiff. 
Bullen,  for  the  defendant. 

Cur.  adv.  vult. 
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Lopes,  J. — This  bill  of  sale  purported 
to  assign  to  the  plaintiff  all  the  stock-in- 
trade,  chattels,  goods  and  effects  in  the 
messuage,  particulars  whereof  were  set 
forth  in  a  schedule  thereunder  written. 
And  also  the  stock-in-trade,  goods,  chattels 
and  effects  which  should  or  might  at  any 
time  or  times,  during  the  continuance  of 
the  security,  be  brought  into  the  mes- 
suage, warehouse  and  premises,  or  be 
appropriated  to  the  use  thereof,  either  in 
addition  to  or  in  substitution  for  stock- 
in-trade,  chattels  and  effects  now  being 
therein,  or  any  of  them. 

The  sheriff  bad  seized  stock-in-trade 
not  being  contained  in  the  said  schedule, 
nor  in  the  premises  when  the  bill  of  sale 
was  executed,  but  other  stock-in-trade 
not  comprised  in  the  schedule,  which  had 
been  brought  into  the  premises  by  tho 
grantor  subsequently  to  the  date  of  the  bill 
of  sale.  Such  last- mentioned  property 
had  been  brought  into  the  premises  in 
addition  to  or  in  substitution  for  stock-in- 
trade  in  the  premises  when  the  bill  of 
sale  was  executed. 

It  was  contended  for  the  defendant 
(the  execution  creditor)  that  the  goods 
brought  into  the  premises  subsequently 
to  the  execution  of  the  bill  of  sale  did 
not  pass  to  the  plaintiff,  and  that  the  title 
of  the  defendant  in  respect  of  them  was 
preferable  to  the  title  of  the  plaintiff  (the 
claimant).  Holroyd  v.  Marshall  (1)  and 
Leatham  v.  Amor  (2)  were  relied  on  by 
the  plaintiff,  and  Belding  v.  lieed  (3)  by 
the  defendant.  The  principle  deduciblo 
from  these  decisions  is  that  property  to 
be  after  acquired,  if  described  so  as  to  be 
capable  of  being  identified,  may  be,  not 
only  in  equity  but  also  at  law,  the  subject- 
matter  of  a  valid  assignment  for  value. 
The  contract  must  be  one  which  a  Court 
of  equity  would  specifically  enforce. 
Belding  v.  Reed  (3)  was  decided  before 
the  Judicature  Acts,  and  is  distinguishable 
from  the  present  case.  Tho  ground  of 
that  decision  was  that  the  description 
"  all  other  the  personal  estate  and  effects 
whatsoever  now  being  or  hereafter  to  be 

(1)  10  H.L.  Cas.  191 ;  33  Law  J.  Rep.  Chanc. 
103. 

(2)  47  Law  J.  Rep.  Q.B.  581. 

(3)  3  Hurl.  &  C.  955;  34  Law  J.  Rep.  Exch. 
212. 


on  the  premises  or  elsewhere  in  the 
United  Kingdom,"  was  so  vague  that  it 
did  not  entitle  the  claimant  to  institute  a 
suit  for  specific  performance  of  the  con- 
tract. Neither  the  character  of  the  pro- 
perty nor  its  whereabouts  was  indicated, 
and  there  was  nothing  to  earmark  it  In 
this  case  the  property  is  to  be  brought  into 
the  premises  or  to  be  appropriated  to  tho 
use  thereof,  either  in  addition  to  or  in 
substitution  for  property  then  on  the  pre- 
mises.  I  think  the  assignment  suffi- 
ciently specific,  the  property  in  question 
having  become  specific  by  being  brought 
on  to  the  premises  in  addition  to  or  in 
substitution  for  property  mentioned  in 
the  schedule.  The  case  of  Leatham  v. 
Amor  (2)  is  a  strong  authority  in  favour 
of  this  view. 

Judgment  for  the  plaintiff. 


Solicitors— Noon  &  Clarke,  for  plaintiff;  Stollanl 
&  Whitting,  for  defendant. 
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[IN  THE  QUEEN'S  B, 

1880  ' 

TJie  Towns  Improvement  Glauses  Ad, 
1847  (10  £  11  Vict.  c.  34),  ss.  63,  66- 
Meaning  of  "  Street " — Road  without  Line 
of  Buildings — Power  of  Commissioners  to 
divert  Highway — Indictment. 

By  10  11  Vict.  c.  34.  s.  66,  the  com- 
missioners may  allow,  upon  such  terms  as 
they  may  think  fit,  any  building  tcithin  the 
limits  of  the  special  Act  to  bo  set  forward 
for  improving  the  line  of  the  street  in  which 
such  building  is  situated : — Held,  that  the 
term  "  street  "  as  used  in  the  above  section 
did  not  include  a  road  without  a  line  of 
buildings,  and  that  the  commissioners  had 
no  power  under  that  section  to  divert  any 
portion  of  a  highway  by  widening  it  and  ob- 
literate a  portion  of  the  old  highway  which 
had  thereby  become  necessary. 

This  was  an  indictment  for  obstructing 
a  highway,  tried  before  Lush,  J.,  at  the 
Leeds  Assizes,  in  which  his  Lordship 
directed  judgment  to  be  entered  pro  forma 
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for  the  Grown,  reserving  all  questions  of 
law  for  the  Court  with  power  to  draw 
inferences  of  fact. 

The  facts  were  as  follows :  In  1874,  the 
prosecutor,  Mr.  James  Graven,  of  Priest 
Thorpe,  Lane,  near  Bingley,  bought  some 
land  there  from  a  Mr.  Pox,  and  about  the 
same  time  the  defendant  bought  some 
adjoining  land  from  the  same  owner. 
The  land  bought  by  each  purchaser  ad- 
joined an  ancient  highway,  called  Priest 
Thorpe  Lane,  which  was  a  country  high- 
way with  only  houses  at  intervals,  vary- 
ing greatly  in  their  distance  from  the 
highway. 

The  property  in  question  was  within 
the  limits  of  the  "  Bingley  Improvement 
Act,"  which  is  carried  into  execution  by 
a  board  of  about  forty  commissioners. 
These  commissioners,  about  or  before  1874, 
made  arrangements  with  Mr.  Fox  and 
some  of  the  adjoining  landowners  to  give 
portions  of  their  land  to  widen  Priest 
Thorpe  Lane.  Accordingly,  the  plan  ou 
the  deed  of  conveyance  to  the  prosecutor 
shewed  the  line  of  the  proposed  new 
road,  but  contained  no  covenant  by  the 
prosecutor  in  regard  thereto. 

The  commissioners  decided,  in  1878,  to 
carry  out  the  diversions,  but  to  alter  the 
line  of  the  new  road  slightly,  and  to  carry 
the  north-eastern  side  of  it  further  to  the 
north-east  than  was  contemplated  by  Mr. 
Fox,  thus  taking  more  of  his  land  than 
he  had  agreed  to  supply.  He  objected, 
but  the  commissioners  disregarded  him 
altogether,  and  on  reference  to  his  con- 
veyance it  was  found  that  the  site  of  the 
old  road  opposite  his  property  had  not 
been  conveyed  to  him,  and  ii  the  com- 
missioners carried  out  their  plan  he  would 
be  divided  from  the  new  road  by  part  of 
the  site  of  the  old  road.  The  defendant 
urged  the  commissioners  to  make  the 
alteration  as  he  was  erecting  a  mansion 
on  his  land,  and  the  commissioners  ap- 
proved of  the  plan  and  allowed  the  de- 
fendant to  build  upon  the  site  of  the  old 
road  opposite  his  land,  the  new  road 
being  made  by  the  commissioners. 

It  was  admitted  that  no  order  had 
been  obtained  by  the  commissioners,  or 
any  Parliamentary  powers  enabling  them 
to  stop  up  any  portion  of  the  old  high- 
way. The  defendant,  however,  claimed 
Vou  49.-Q.B.,  CP.  &  Exch. 


that  the  straight  portion  of  the  road  was 
substituted  for  the  curve,  that  he  could 
stop  that  portion  of  the  curve  which  was 
co-extensive  with  his  land;  and  accord- 
ingly he  carried  his  garden  wall  across 
the  old  lane  to  the  north-eastern  boundary 
of  the  new  line  of  road,  and  enclosed  a 
large  portion  of  the  old  road  adjoining  his 
property  by  a  substantial  wall,  and  formed 
a  rockery  and  garden  across  the  old  road. 
The  prosecutor  objected  to  the  old  high- 
way being  stopped  up  as  it  formed  the 
frontage  to  part  of  his  land,  and  he  ac- 
cordingly in  due  course  preferred  an  in- 
dictment against  the  defendant  at  the 
Leeds  Summer  Assizes,  1878,  when  a 
true  bill  was  found,  and  the  case  came  on 
for  trial  before  Lush,  J.,  as  above-men- 
tioned. 

A  rule  nisi  was  afterwards  obtained  by 
the  defendant,  calling  upon  the  prosecutor 
to  shew  cause  why  the  verdict  obtained 
for  the  Crown  should  not  be  set  aside  and 
a  verdict  entered  for  the  defendant,  or 
why  a  new  trial  Bhould  not  be  had  for 
misdirection,  or  a  venire  de  novo  awarded 
on  the  ground  of  miscarriage. 

A.  Wills  and  Tennant,  for  the  prose- 
cution, shewed  cause  against  the  rule. 
The  only  recognised  way  of  stopping  up 
any  part  of  a  highway  is  by  application 
to  the  Court  of  Quarter  Sessions,  nnder 
the  Highways  Act  (5  &  6  Will.  4  c.  59), 
and  this  has  not  been  done.  The  right 
claimed  by  the  defendant  to  build  bis 
wall  across  that  which  was  undoubtedly 
property  on  which  the  public  had  a  right 
of  passage  is  based  on  the  66th  section 
of  the  Towns  Improvement  Act,  1847 
(10  A  11  Vict.  c.  34),  which  enacts  that, 
"  With  respect  to  improving  the  line  of 
streets  and  removing  obstructions,  be 
it  enacted  that  the  commissioners  may 
allow,  upon  such  terms  as  they  think  fit, 
any  building  within  the  limits  of  the 
special  Act  to  be  set  forward  for  improving 
tho  line  of  the  street  in  which  such 
building  or  any  building  adjacent  thereto 
is  situated." 

The  66th  section  is  one  of  several 
sections  dealing  with  the  improvement 
of  the  line  of  the  streets,  and  the  term 
"  streets,"  as  used  in  the  section,  applies 
only  to  streets  properly  so  called  ;  that  is 
to  say,  a  line  of  nouses.  By  the  inter- 
5Q 
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The  Queen  v.  Platte,  Q.B. 

pretation  clause  (section  13),  "  street " 
shall  "  extend  to  and  include  any  road," 
and  there  is  no  doubt  but  that  the  term 
in  some  parts  of  the  statute  inoludes  every 
highway ;  but  the  question  here  is  whether 
the  section  does  not  apply  to  streets 
proper.  There  is  no  line  of  buildings 
here ;  there  is  a  line  of  road,  but  not,  it  is 
submitted,  of  street.  The  word  "  street," 
as  used  in  the  G6th  section  of  the  Towns 
Improvement  Clauses  Act,  must,  it  is 
contended,  bear  the  ordinary  meaning  of 
a  road  with  a  continuous  row  of  houses 
on  either  side — see  The  Queen  v.  FuU 
ford  (1).  Moreover,  it  is  submitted  that 
the  word  "  building"  is  not  intended' to 
include  a  mere  fence  wall. 

Cave  and  Forbes,  for  the  defendant, 
supported  the  rule. — The  verdict  here 
was  merely  entered  pro  forma,  and  this 
Court  has  power  to  enter  it  for  the  defen- 
dant. 

[Lush,  J. — There  is  no  authority  as  to 
that,  but  I  cannot  see  why  we  should  not 
enter  the  verdict  for  the  defendant  instead 
of  sending  the  case  to  a  new  trial] 

The  road  in  question  was  clearly  a 
"  street "  within  the  meaning  of  the  in- 
terpretation clause.  Here  the  building 
was  brought  forward  to  improve  the  line 
of  the  street.  Power  is  given  under  the 
67th  section  to  alter  the  level  of  a  road, 
and  there  seems  to  be  no  good  reason  why 
a  road  cannot  be  altered  horizontally, 
always  provided  its  breadth  remain  as 
before. 

Cockburn,  C.J. — I  am  of  opinion  that 
this  rule  must  be  discharged.  The  com- 
missioners having  acquired  land  for  the 
purpose  of  straightening  the  coarse  of 
road  have  practically  diverted  the  road, 
and  that  has  rendered  part  of  the  old 
road  unnecessary.  It  may  be,  that  under 
the  circumstances  the  proper  course  is  to 
get  this  portion  of  the  road  shut  up  alto- 
gether, but  that  can  only  be  done  under 
proper  authority.  No  power  exists,  unless 
it  be  under  the  Acts  of  Parliament  that 
have  been  referred  to  during  the  argu- 
ment, by  which  the  commissioners  have 
power  to  shut  up  any  portion  of  a  road 
whioh  has  become  unnecessary.    Now  I 

(1)  10  Lav  Times,  N.S,  346. 


can  find  no  such  power  conferred  under 
the  provisions  of  10  &  11  Vict.  c.  84 
The  commissioners  have  power  under  that 
statute  to  improve  a  street,  but  no  autho- 
rity is  conferred  upon  them  to  divest  any 
portion  of  the  old  road  of  its  character 
as  a  public  highway.  The  maxim,  "once 
a  highway,  always  a  highway,"  applies. 

But  then  it  is  said  that  they  are  en- 
abled to  do  this  by  virtue  of  section  66, 
which  gives  the  power  to  improve  the 
line  of  street.  But  in  my  judgment  this 
is  not  a  street  within  the  meaning  of 
section  66.  The  interpretation  clause  is 
permissive  and  not  imperative.  There 
are  here  no  line  of  buildings,  and  the  road 
is  nothing  but  an  ordinary  highway.  The 
authority  conferred  under  section  66  is 
confined  to  streets  in  the  ordinary  accep- 
tation of  the  term,  and  as  distinguished 
from  a  highway.  For  these  reasons  I  am 
of  opinion  that  the  verdict  was  properly 
entered  for  the  Crown. 

Lush,  J. — I  concnr.  The  commis- 
sioners have  power  to  alter  or  improve 
existing  highways;  bnt  they  have  no 
power  to  stop  up  highways  unless  it  be 
that  such  power  is  conferred  under  the 
66th  section.  Now  the  66th  section  uses 
the  term  "  street,"  and  under  the  inter- 
pretation clause  "  street "  may  include  a 
road ;  but  the  interpretation  clause  does 
not  say  that  the  term  "  street "  is  to  in- 
clude every  road,  but  only  where  the  con- 
text requires  it.  The  question,  therefore, 
arises,  In  what  sense  is  the  term  street 
used  in  section  66  ?  I  think  that  the 
answer  is  plain,  looking  at  the  succeeding 
sections,  namely,  that  "  street,"  as  used 
in  section  66,  means  a  road  lined  with 
buildings ;  that  is  to  say,  a  street  in  the 
ordinary  acceptation  of  the  word.  Here 
the  road  is  clearly  not  a  street  in  the 
sense  I  have  mentioned,  and  the  only 
way  in  which  it  can  be  legally  stopped  np 
ia  by  application  to  the  justices  for  the 
usual  order  under  the  Highway  Acts. 

Manisty,  J. — I  am  of  the  same  opinion, 
and  think  it  clear  that  section  66  was 
never  intended  to  apply  to  a  case  like 
the  present.  Had  the  Legislature  enter- 
tained any  such  intention  they  would, 
I  think,  have  used  different  language,  as 
was  done  in  the  Highway  Act  (4  A  5 
Will.  4.  c.  50)  and  Turnpike  Acts,  where 
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power  is  given  to  stop  up  and  "  divert " 
— a  word  specially  applicable  to  the  pre- 
sent case.  I  think  that  the  term  "  street," 
as  used  in  section  66,  is  only  applicable 
to  streets  properly  so  called,  and  that  con- 
sequently this  rule  mast  be  discharged. 

Judgment  for  prosecution. 


Solicitors — W.  &  J.  Flower  &  Nussey,  agents  for 
Killick,  Hntton  &  Vint,  Bradford,  for  prose- 
cation;  Sharps,  Parkers  &  Co.,  agents  for 
Weatherhead  and  W.  &  G.  Burr,  Bingley,  for 
defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
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June  20,' 28.  {     THB  BIBMiNGHAM  CANAL 

'          I  COMPANY* 

Canal,  overflow  of— Extraordinary  Bain 
— Vie  Major — Damage  to  Individual  arising 
from  Act  for  averting  Qeneral  Catastrophe 
— Injuria  absque  damno. 

The  plaintiffs,  owners  of  collieries,  sued 
the  defendants,  proprietors  of  a  canal  con- 
structed under  an  Act  of  Parliament  for 
damages  caused  to  their  mines  by  water 
which  overflowed  from  the  canal  into  a 
brook,  and  thence  into  the  mines.  They  also 
in  the  alternative  claimed  to  be  entitled  to  a 
mandamus  for  the  summoning  of  a  jury  to 
assess  compensation  for  the  same  injury,  as 
being  one  caused  by  the  works  which  the 
canal  company  were  authorised  to  construct 
and  maintain. 

It  was  found  in  the  Special  Case  stated 
by  an  official  referee  that  on  the  occasion  of 
an  extraordinary  rainfall  the  defendants 
opened  a  sluice  and  discharged  from  the 
canal  into  a  brook  more  water  than  the 
latter  was  able  to  carry  off;  the  consequence 
being  that  the  brook  overflowed  into  the 
plaintiffs'  mines.  It  was  found  further  that 
if  the  sluice  had  not  been  so  opened  the 
canal  bank  would  shortly  have  burst;  that 
the  adjacent  country  and  the  plaintiffs' 

*  The  publication  of  this  case  has  been  delayed 
in  order  to  add  to  it  the  judgment  of  the  Court  of 
Appeal.  As  the  prosecution  of  the  appeal  seems 
now  uncertain,  the  case  is  published  as  it  is. 


mines  would  have  been  inundated;  (hat  the 
course  which  the  defendants  adopted  to  avert 
such  a  catastrophe  was  a  prudent  one,  and 
the  only  effectual  one  which  could  have  been 
adopted  in  the  emergency ;  that  so  far  as 
the  plaintiffs'  mines  were  concerned  the 
opening  of  the  sluice  caused  them  to  be 
flooded  some  hours  sooner  than  they  would 
otherwise  have  been,  but  that  no  additional 
damage  was  caused  thereby  to  the  plaintiffs, 
the  inundation  being  inevitable  by  reason 
of  the  excessive  rainfall  and  consequent  ac- 
cumulation of  water : — Held,  upon  these 
findings,  that  even  assuming  the  defendants' 
act  to  have  been  a  wrongful  one,  it  was  injuria 
absque  damno,  and  therefore  not  a  ground 
of  action.  Held,  secondly,  that  the  com- 
pensation clauses  of  the  Acts  of  Parliament 
did  not  apply  to  such  a  case. 

This  was  an  action  brought  by  the 
plaintiffs,  owners  of  collieries  at  Bloxwioh, 
m  Staffordshire,  against  the  defendants,  a 
canal  company,  to  recover  damages  occa- 
sioned by  the  flooding  of  their  collieries 
with  water  discharged  from  the  defen- 
dants' canal  into  the  Sneyd  Brook,  whioh 
brook  was  unable  to  carry  off  the  water 
so  discharged  into  it  by  reason  of  the 
extraordinary  rainfall  of  the  18th,  19fch 
and  20th  of  October,  1875. 

After  statements  of  claim  and  defenoe 
were  delivered,  the  action  was  referred  to 
an  official  referee  for  the  purpose  of  his 
finding  the  issues  and  reporting  thereon 
to  the  Court.  Accordingly  the  following 
statement  of  facts  was  returned  by  the 
official  referee  as  being  the  facts  proved 
before  him,  and  stated  specially  for  the 
opinion  of  the  Court,  with  power  to  the 
Court  to  draw  inferences  therefrom. 

1.  The  plaintiffs  throughout  the  year 
1875  were,  and  still  are,  the  occupiers  of 
three  collieries  near  Bloxwich,  in  the 
county  of  Stafford,  called  the  Hatherton, 
tho  Meadows,  and  the  Paradise  Col- 
lieries. 

They  are  the  lessees  of  the  greater 
portion  of  the  first-mentioned  colliery, 
and  owners  in  fee  of  the  residue  of  it  and 
of  the  other  two  collieries,  with  a  pumping 
station  and  engine  on  the  first-named 
colliery. 

2.  The  two  last-named  collieries  are 
separated  from  a  colliery  called  the 
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Beaohdale  Colliery,  which  belongs  to  the 
Beaohdale  Colliery  Company,  by  the  Sney d 
Brook,  as  shewn  on  the  plan  marked  A, 
accompanying  this  case. 

3.  The  latter  colliery  had  previously  to 
the  year  1875  been  extensively  worked 
by  its  owners,  and  for  this  purpose  two 
shafts  had  been  sank,  as  shewn  on  the 
said  plan.  The  top  of  one  of  these  was 
level  with  the  surface,  the  other  had  a 
pit  mound,  and  the  workings  from  those 
shafts  had  been  so  extended  that  the 
water  passing  down  them  would  freely 
pass  into  the  mines  of  the  plaintiffs  in  the 
Hatherton  Colliery,  and  thenoe  to  the 
bottom  of  their  pumping  stations. 

4.  The  excavation  of  the  coal  in  the 
Beachdale  Colliery  had  caused  a  very  con- 
siderable depression  or  sway,  as  it  is  locally 
termed,  of  the  surface ;  so  much  so,  that  it 
formed  a  shallow  basin,  the  lowest  point 
being  between  the  two  shafts,  and  there  it 
was  muoh  lower  than  the  head  of  the 
Sneyd  Brook. 

5.  These  mining  operations,  too,  had  in 
the  month  of  July,  1875,  depressed  the 
bank  of  the  Sneyd  Brook  on  the  Beach- 
dale  Colliery  side,  especially  at  and  about 
the  point  marked  W,  so  as  considerably 
to  reduce  its  capacity  to  carry  away  the 
water  flowing  down  its  channel ;  and  on 
the  20th  of  October,  1875,  the  brook  for 
some  considerable  distance  near  the  point 
marked  V  on  the  said  plan  was  only 
capable  of  discharging  3,500  cubic  feet  of 
water  per  minute,  and  between  the  points 
marked  K  and  L  2,500  cubic  feet  of  water 
per  minute,  without  overflowing  into  the 
Beachdale  Colliery. 

6.  The  defendants  were  and  are  the 
proprietors  of  the  canal  and  its  branch 
shewn  on  the  said  plan.  These  were 
constructed  as  portions  of  the  Wyrley 
and  Essington  Canal,  under  the  powers  of 
an  Act  passed  in  32  Geo.  3.  c.  81,  and 
afterwards  transferred  to  and  incorporated 
with  the  Birmingham  Canal  Navigation, 
under  a  statute  passed  in  3  Vict.  c.  24. 
The  level  of  the  canal,  of  which  these 
form  a  portion,  is  called  the  high  level, 
and  with  its  various  branches  extends  to 
nearly  forty-eight  miles  of  one  continuous 
level  without  any  lock  or  break. 

7.  At  the  point  marked  S  there  is  an 
overflow  weir  for  the  purpose  of  allowing 


the  escape  of  any  surplus  water,  and  the 
water  flowing  over  it  is  conveyed  into  the 
Sneyd  Brook  at  the  point  marked  F  by 
means  of  an  artificial  channel  or  carrier 
extending  from  the  weir  to  that  point; 
and  at  the  spot  marked  X  there  was  and 
is  a  sluice  which  can  be  drawn  up  and 
thus  emit  water  from  the  canal  into  the 
Sneyd  Brook.  Both  these  works  were 
made  under  the  powers  of  the  Acts  above 
referred  to,  and  the  Act  of  5  Will.  4. 
c.  34,  for  the  convenience  and  safety  of 
the  canal  navigation.  The  capacity  of  the 
former  for  the  purpose  of  relieving  the 
canal  was  increased  some  years  before  the 
time  in  question,  and  the  latter  has  only 
been  used  for  many  years  past  for  the 
purpose  of  letting  down  the  canal  water 
for  repairs.  There  was  no  evidence  before 
me  that  the  opening  of  it  was  ever  re- 
sorted to  or  required  for  the  purpose  of 
relieving  the  canal  from  flood  water. 

Its  construction  had  some  years  before 
the  time  in  question  been  slightly  altered, 
but  this  did  not  increase  or  diminish  its 
capacity  to  admit  of  the  passage  of 
water. 

8.  The  natural  watershed  above  the 
sluice  at  X,  which  would  be  accommodated 
by  the  Sneyd  Brook,  would  consist  of 
about  1,136  acres,  but  a  portion  of  the 
water  which  would  in  its  natural  course 
pass  into  the  brook,  being  the  water  from 
the  watershed  of  about  576  acres,  part  of 
this  area  of  1,136  acres,  has  been  inter- 
cepted and  taken  into  the  canal,  and 
nearly  opposite  the  points  at  which  two 
of  the  small  streams  are  thns  intercepted 
there  are  two  small  weirs  on  the  brook 
side  of  the  canal,  over  which  surplus 
water  passes  into  the  brook.  The  water, 
too,  derived  from  an  area  of  about  6,500 
acres  beyond  the  area  naturally  drained 
by  the  brook  has  been  brought  into  this 
summit  level  of  the  canal,  being  dis- 
tributed over  the  whole  length  of  the 
level,  but  in  the  course  of  that  level  there 
are  various  outlets  for  surplus  water,  the 
construction,  capacity  and  treatment  of 
which  on  and  about  the  said  20th  of 
October  were  not  shewn  before  me. 

9.  In  the  month  of  July,  1875,  a  severe 
flood  occurred  over  the  whole  district, 
and  upon  that  occasion  the  water  flowing 
down  the  brook,  increased  by  the  over- 


Digitized  by 


MICHAELMAS  1679  to  MICHAELMAS  1880. 


VOL.  49.] 

Thomtu  v.  Birmingham  Canal  Co.,  Q.B. 
flow  at  the  weir,  S,  ran  over  the  bank  at 
the  point  marked  U  on  the  said  plan  into 
the  Beachdale  Colliery,  and  passed  down 
the  pits  in  the  Beachdale  Colliery  and 
thence  into  the  plaintiffs'  mine,  causing 
them  very  considerable  inconvenience  and 
increased  expense  in  pumping. 

On  the  18th,  19th  and  20th  of  October 
ensuing,  a  rainfall  of  a  most  unusual  cha- 
racter, both  in  point  of  duration  and 
quantity,  occurred.  It  was  a  rainfall  un- 
precedented for  many  years  in  this  dis- 
trict; and  on  the  afternoon  of  the  19th, 
as  the  water  was  rapidly  rising  in  the 
canal,  the  defendants  shut  a  sluice  which 
is  one  of  the  works  they  were  empowered 
to  make  and  use  at  the  point  marked  D 
on  the  said  plan,  through  which  the 
waters  of  the  Sneyd  Brook  had  been, 
under  ordinary  circumstances,  allowed  to 
flow  into  the  canal,  and  thus  sent  the 
water  coming  down  the  brook  below  that 
point.  This  was  a  prudent  and  proper 
precaution  on  the  part  of  the  defendants. 

10.  Early  on  the  morning  of  the  20th, 
there  was  a  vast  accumulation  of  water 
of  a  most  unusual  character  throughout 
the  whole  district,  and  in  the  still  water 
of  the  canal,  near  the  weir,  the  water 
stood  six  inches  above  the  level  of  the 
crest  of  the  weir,  and  3,000  cubic  feet  of 
water  per  minute  were  passing  over  it, 
and  thence  into  the  Sneyd  Brook.  The 
water  was  also  trickling  over  the  bank  of 
the  canal  at  a  spot  about  a  quarter  of  a 
mile  below  and  just  above  the  plaintiffs' 
pumping  station,  and  there  was' imminent 
peril  of  the  canal  bursting  at  that  point 
where  it  is  formed  on  a  steep  embank- 
ment of  considerable  height ;  and  had  it 
buret  there,  as  I  find  it  would  have  done 
if  relief  had  not  been  afforded,  an  inun- 
dation must,  have  ensued  which  would 
have  swept  away  the  plaintiffs'  engine 
and  inundated  their  mines,  and  filled  their 
pits  and  workings,  and  caused  great  de- 
vastation and  injury  to  property,  and  pro- 
bably loss  of  life,  throughout  a  very  wide 
area. 

11.  At  this  time  there  was  a  quantity 
of  water  not  less  than  1,500  cubic  feet 
per  minute  passing  down  the  brook 
course  to  the  point  of  junction  with  the 
carrier  at  F,  so  that  a  volume  of  water 
amounting  to  4,500  cubic  feet  per  minute 
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was  passing  below  that  point  through 
and  over  the  brook  conrse. 

12.  Tho  channel,  therefore,  between 
the  points  marked  on  the  said  plan  E  and 
L  was  wholly  inadequate  to  accommodate 
such  an  influx  of  water ;  and  I  find  that 
it  had  been  for  some  time  previously  to 
the  opening  of  the  sluice  presently  men- 
tioned running  over  into  the  basin  formed 
by  the  mining  operations  in  the  Beach- 
dale Colliery,  so  that  at  the  time  the  sluice 
was  opened  it  stood  at  a  considerable 
depth  over  the  greater  portion  of  this 
basin,  and  was  running  down  the  shafts. 

13.  The  person  entrusted  by  the  defen- 
dants with  the  charge  of  this  portion  of 
the  canal,  seeing  the  peril  of  the  bursting 
of  the  canal,  in  order  to  prevent  it  or- 
dered the  sluice  at  the  point  marked  X 
to  be  raised  three  inches,  and  this  allowed 
about  500  cubic  feet  of  water  per  minute 
to  escape  through  it  into  the  brook.  This 
was  a  prudent  and  proper  measure  to 
adopt  in  order  to  prevent  the  bursting  of 
the  canal,  and  according  to  the  evidence 
before  me  the  only  effectual  measure 
which  could  be  adopted  in  the  emergency. 
The  effect  of  this  opening  was  that  the 
overflow  of  the  canal  bank  was  stopped, 
and  a  considerable  reduction  in  the  flow 
of  the  water  over  the  weir  took  place, 
the  height  of  water  in  the  still  water 
above  the  weir  being  reduced  to  four 
inches,  and  the  flow  over  the  weir  to 
about  2,000  cubic  feet  of  water  per 
minute. 

14.  The  water,  however,  thus  let  down 
considerably  increased  the  flood  below, 
and  increased  the  water  in  tho  basin  of 
the  Beachdale  Colliery,  filling  it  to  the 
brim  somewhat,  but  only  a  little,  sooner 
than  it  would  have  been  filled  if  the 
sluice  had  not  been  opened.  The  wator 
thus  accumulated  in  the  basin  poured 
down  the  shafts  of  the  Beachdale  Colliery 
and  passed  thence  to  the  plaintiffs'  pump- 
ing engine,  which  on  the  third  day  became 
unable  any  longer  to  cope  with  the  water ; 
and  eventually  their  pits  were  filled, 
they  were  prevented  from  working  their 
colliery,  their  works  were  choked  up  and 
very  great  damage  was  sustained  by  them 
in  various  ways  in  connection  therewith. 

•  15.  The  downpour  of  rain  continued 
the  whole  of  the  day  of  the  20th  of  Oc- 
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tober,  but  abated  in  the  evening  when  the 
sluice  was  shnt.  From  the  quantity  of 
water  which  was  passing  over  the  weir 
and  down  the  brook  before  the  sluice  was 
opened,  it  is  evident,  and  I  find  that, 
assuming  the  canal  had  not  burst,  the  basin 
in  the  Beachdale  Colliery  would  have  been 
filled,  and  the  plaintiffs'  mines  would 
have  been  flooded  to  the  same  extent  as 
they  were  flooded  had  the  sluice  not  been 
opened. 

16.  Upon  the  hearing  before  me 
the  plaintiffs*  counsel  in  his  opening 
speech  stated  that  he  proposed  to  shew 
by  evidence  that  the  construction  of  the 
canal  was  imprudent  and  injudicious  and 
ought  to  have  been  different;  that  the 
weir  had  been  altered  some  years  before ; 
that  its  capacity  had  been  imprudently 
increased,  and  t£at  some  other  weirs  had 
been  discontinued;  and  that  other  pro- 
visions ought  to  have  been  made  in  the 
construction  and  arrangement  of  the 
canal,  and  in  its  maintenance  for  the 
discharge  of  water  in  times  of  flood.  He 
subsequently  tendered  evidence  for  this 
purpose,  the  reception  of  which  was  im- 
mediately objected  to  by  the  counsel  for 
the  defendants  as  beside  the  issue  raised 
on  the  pleadings,  which  complained  only 
in  paragraph  5  that  water  was  discharged 
from  the  sluice ;  and  he  contended  that 
upon  the  pleadings  as  they  stood  I  could 
not  entertain  the  claim  suggested  on  this 
ground.  The  plaintiffs'  counsel  there- 
upon submitted  that  he  was  entitled  to 
give  this  evidence,  and  go  into  this  ques- 
tion and  recover  damages  upon  the  plead- 
ings as  they  stood ;  but  assuming  he  was 
not,  he  applied  to  me  to  amend  the 
pleadings  by  the  introduction  of  allega- 
tions to  the  above  effect.  The  defendants' 
counsel  did  not  dispute  my  power  to 
amend,  but  argued  that  in  the  exercise 
of  my  discretion  I  ought  not  to  do  this, 
as  the  question  which  the  amendments 
would  raise  would  be  a  surprise  to  the 
defendants  and  wholly  different  from 
that  on  the  record,  and  at  all  events  it 
ought  only  to  be  made  on  most  onerous 
terms.  A  long  correspondence  and  several 
proceedings  between  the  parties  were 
referred  to,  which  satisfied  me  that  the 
defendants  had  no  notice  of  any  such 
claim,  and  that  they  could  not  reasonably 


have  come  prepared  to  meet  it ;  and  the 
issue  which  would  be  thus  raised  being 
so  widely  different  from  that  raised  by 
the  present  record,  in  the  exercise  of  my 
discretion  I  held  that  I  ought  not  to 
allow  it ;  but  at  the  request  of  the  plain, 
tiffs'  counsel,,  who  argued  that  my  deci- 
sion was  in  this  respect  open  to  review 
by  the  Court,  I  reserved  the  question  as 
to  the  propriety  of  allowing  the  amend- 
ment for  the  opinion  of  the  Court.  The 
counsel  for  the  defendants  objected  to 
this  course,  and  contended  that  I  was 
bound  to  exercise  my  discretion,  and  that, 
according  to  the  cases  which  had  been 
decided,  this  was  not  open  to  review;  bat 
I  thought  the  preferable  course  in  my 
position  was  to  leavo  both  questions 
open  for  the  judgment  of  the  Court,  and 
if  the  Court  should  be  of  opinion  that 
this  was  a  question  which  I  could  legi- 
timately submit  to  the  opinion  of  the 
Court,  and  also  that  this  was  an  amend- 
ment which  I  ought  to  have  allowed,  it 
should  be  made  upon  such  terms  as  the 
Court  might  think  just. 

17.  The  plaintiffs  likewise  contended 
that  the  discharge  of  the  water  from  the 
sluice  was  a  trespass  to  their  mines,  and 
if  not  so,  at  all  events  was  such  a  wrong- 
ful act  as  entitled  them  to  maintain  this 
action;  but  the  defendants  submitted 
that,  under  the  circumstances,  they  were 
justified  in  opening  the  sluice,  and  that 
no  act  of  theirs  caused  the  damage  to  the 
plaintiffs,  and  that  the  real  cause  of  the 
mischief  was  the  extraordinary  flood, 
which  was  the  act  of  God. 

18.  The  defendants  also  submitted 
that  the  opening  of  the  sluice  was  an  act 
done  in  exercise  of  the  powers  conferred 
by  the  Act  of  Parliament,  and  no  action 
could  be  maintained  against  them  for 
such  an  act. 

19.  The  plaintiffs,  on  the  other  hand, 
submitted  that,  if  this  were  so,  then  they 
were  entitled  to  a  mandamus  to  the  de- 
fendants to  issue  their  warrant  to  assess 
compensation  for  this  trespass,  damage 
or  injury,  under  the  provisions  set  forth 
in  their  statement  of  claim ;  or  that  they 
were  entitled  in  this  action  to  recover,  as 
damages  for  their  omission  to  issue  their 
warrant,  such  a  sum  as  the  jury  would 
have  assessed  as  damages  or  compensation. 
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The  defendants,  on  the  other  hand, 
submitted  that  the  plaintiffs  were  not 
entitled  to  compensation  for  the  injury 
they  had  sustained,  and  even  if  they  were 
so  entitled,  this  action  could  not  be  main- 
tained for  a  mandamus,  and  that  the 
plaintiffs  could  not  recover  in  this  action 
damages  against  them  for  not  issuing 
their  warrant. 

The  questions  for  the  opinion  of  the 
Court  are — 

1.  Whether  the  opening  of  the  sluice, 
and  allowing  the  water  to  escape  thereby, 
was  a  trespass  on  the  plaintiffs'  property ; 
or,  under  the  circumstances,  and  the  pre- 
sent  pleadings,  a  wrongful  act  of  the  de- 
fendants against  the  plaintiffs  entitling 
them  to  recover  damages. 

2.  If  bo,  on  what  principle  should  the 
damages  be  assessed  ? 

3.  Whether  the  proposed  amendment 
was  such  as,  under  the  circumstances 
above  mentioned,  T  ought  to  have  allowed 
to  be  made. 

4.  If  the  Court  should  be  of  opinion 
that  the  defendants  were  authorised  by 
their  Act  of  Parliament  to  do  what  is 
complained  of,  whether  the  plaintiffs  are 
entitled  in  this  action  to  a  mandamus 
directed  to  the  defendants  to  issue  their 
warrant  for  summoning  a  jury  to  assess 
compensation  for  the  plaintiffs. 

5.  Whether  the  plaintiffs  are  entitled 
to  recover  in  this  action  such  a  sum  as  a 
jury,  if  summoned  by  the  defendants 
under  their  warrant,  would  have  assessed 
as  compensation  to  the  plaintiffs  as  da- 
mages for  their  neglect  to  issue  such 
warrant. 

The  pleadings,  Acts  of  Parliament,  and 
plan  are  to  be  taken  as  part  of  the  state- 
ment of  facte,  and  may  be  referred  to  on 
the  hearing  of  it. 

Mclntyre  (Anstie  with  him),  for  the 
plaintiffs  (on  June  20). — Our  contention 
is,  first,  that  by  the  wrongful  acts  of  the 
defendants  this  injury  was  caused  to  the 
plaintiffs'  mines,  and  that  they  are  liable 
in  an  action  of  damages.  Secondly,  if 
the  defendants  are  entitled  to  justify 
their  acts  as  having  been  done  under 
the  authority  of  their  Act  of  Parliament, 
then  we  claim  damages  in  the  nature  of 
compensation  for  the  injuries  sustained 
by  us  in  the  carrying  out  of  the  works 


which  the  defendants  were  authorised  to 
construct  and  maintain. 

[Cockburn,  C.J. — We  must  take  it  as 
found  by  the  referee,  that  the  circum- 
stances made  it  incumbent  on  the  defen- 
dants to  avert  the  greatest  possible 
amount  of  mischief ;  that  if  they  had 
not  taken  the  course  which  they  did,  the 
canal  would  have  burst  and  inundated  the 
whole  neighbourhood,  including  the  plain- 
tiffs' mines.] 

The  finding  is  limited  to  the  canal  as 
it  had  been  constructed  and  altered  by 
the  defendants ;  but  it  seems  to  be  rather 
inconsistent  with  the  facts  as  to  the 
amount  of  relief  afforded  to  the  pressure 
on  the  canal  by  raising  the  sluice,  which 
could  not  have  been  a  discharge  of  1,000 
cubic  feet  per  minute. 

[Cockburn,  C.J. — The  important  fact 
is,  that  the  water  so  discharged  did 
relieve  the  canal;  and  the  question  is, 
whether  they  are  bound  to  make  compen- 
sation for  doing  that  which  was  the  only 
thing  under  the  circumstances  to  be  done 
to  avert  a  catastrophe.] 

They  were  not  entitled,  we  contend,  to 
save  the  neighbourhood  at  our  expense. 

[Cockburn,  C.J. — You  would  have  suf- 
fered equally  by  the  bursting  of  the 
banks.] 

Possibly  so ;  but  they  were  in  the  first 
instance  bound  at  all  hazards  to  prevent 
the  water  which  they  brought  on  the  land 
from  damaging  adjacent  owners. 

[Cookbubn,  C.J. — They  had  Parliamen- 
tary sanction  for  bringing  the  water 
there.] 

But  it  must  be  taken  to  be  a  faulty 
construction  which  admitted  of  the  da- 
mage arising,  and  therefore  we  have  a 
right  to  compensation. 

[Cockburn,  C.J. — The  question  of  faulty 
construction  can  only  be  raised  upon  an 
amendment  of  the  pleadings. 

Then  we  say  that  they  are  not  autho- 
rised by  their  Act  to  let  off  the  water  in 
the  manner  and  to  the  extent  which  they 
did. 

[Cockburn,  C.J. — But  it  was  done  under 
pressure  of  vis  major,  and  found  to  have 
been  done  of  necessity.  I  can  find  no 
case  in  which  mere  apprehension  of  dan- 
ger, or  the  anticipating  the  act  of  God, 
has  been  held  a  justification  for  the  doing 
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damage.  In  Nicholls  v.  Marsland  (1 )  the 
banks  burst,  and  the  jury  found  that  that 
was  the  act  of  God,  and  on  that  ground 
the  proprietor  was  absolved  from  the  con- 
sequences.] 

If  the  Court  are  against  the  plaintiffs 
on  the  case  as  it  stands,  wo  ask  to  amend. 

[Cockborn,  C.J. — The  only  conditions 
on  which  we  can  allow  you  to  amend  and 
raise  this  perfectly  new  point  as  to  the 
original  faulty  construction  of  the  canal, 
are  those  of  paying  all  the  costs  up  to  the 
present  time ;  for  you  would  render  the 
reference  as  held  abortive,  and  ought  to 
pay  the  expense  of  it.  If  you  do  not 
accept  this  you  must  fail.] 

The  plaintiffs  did  not  accept  this  offer.' 

Cockborn,  C.J. — This  case  involves  a 
principle  of  great  public  importance,  and 
without  entertaining  a  doubt  as  to  how 
it  should  be  decided,  we  should  like  to 
put  our  judgment  in  a  written  form. 

H.  Matthews  and  Jelf,  for  the  defen- 
dants, were  not  called  upon  to  argue. 

Cur.  adv.  wit. 

The  judgment  of  the  Court  (2)  was 
(on  June  28)  delivered  by 

Lush,  J. — I  have  to  deliver  the  judg- 
ment of  the  Court  in  this  case  of  Thomas 
x.  The  Birmingham  Canal  Company  which 
was  argued  before  us  a  few  days  ago. 
The  facts  have  been  very  recently  dis- 
cussed here,  and  therefore  I  need  not  go 
into  them.  "We  forbore  to  deliver  judg- 
ment in  this  case  at  the  close  of  the 
argument,  not  because  we  had  any  doubt 
that  it  ought  to  be  substantially  for  the 
defendants,  but  from  a  doubt  whether,  as 
the  damage  complained  of  did  not  accrue 
from  the  bursting  of  the  canal  bank,  but 
was  caused  by  the  voluntary  act  of  the 
defendants'  agents  in  letting  off  the  sur- 
plus water  in  order  to  prevent  a  terrible 
catastrophe,  that  circumstance  might  not 
entitle  the  plaintiffs  to  judgment  for  some 
amount. 

If  the  defendants  had  done  nothing  to 
relieve  the  canal  of  the  accumulation  of 
water,  the  facts  found  by  the  arbitrator 

(1)  44  Law  J.  Rep.  Exch.  134 ;  46  Law  J.  Eep. 
Exch.  174;  Law  Eep.  10  Exch.  255;  ibid.  2  Ex. 
D.  1. 

(2)  Cocktrarn,  C.J. ;  Lush,  J. ;  and  Manisty,  J. 


would  have  brought  the  case  directly 
within  Nicholls  v.  Marsland  (1),  for  it  is 
found  that  the  banks  could  not  have  sus- 
tained the  continued  pressure  of  the 
accumulating  water,  but  would  soon  have 
given  way,  the  result  of  which  wonld 
have  been  not  only  to  flood  the  plaintiffs' 
mines  to  the  same  extent  to  which  they 
were  flooded,  but  also  to  have  flooded  a 
large  tract  of  country  around,  causing 
great  destruction  of  property,  and  pro- 
bably loss  of  human  life  also. 

The  course  which  was  adopted  of  letting 
off  the  water  by  opening  the  sluices 
averted  this  calamity,  but  the  consequence 
was  that  the  plaintiffs'  mines  were  flooded 
some  hours  sooner  than  they  otherwise 
would  have  been.  If  it  had  been  expressly 
found,  or  if  it  could  be  reasonably  inferred 
from  the  facts  stated  by  the  arbitrator, 
that  any  additional  damage  was  thereby 
caused  to  the  plaintiffs,  it  would  have 
been  necessary  to  decide  the  important 
question,  whether,  under  such  circum- 
stances of  imminent  peril  of  life  and  pro- 
perty, the  act  was  in  point  of  law  wrong- 
ful ;  but  nothing  of  the  kind  is  stated,  and 
it  must  be  taken  that  the  damage  to  the 
plaintiffs  would  have  been  the  same  if  no 
such  act  had  been  done.  Assuming,  there- 
fore, that  it  was  a  wrongful  act  to  open 
the  sluices  and  so  let  out  the  water  from 
the  canal  to  flow  in  the  direction  of  the 
plaintiffs'  mine  instead  of  allowing  that 
and  all  the  surrounding  area  to  be  de- 
luged by  the  bursting  of  the  bank,  it  was 
injuria  absque  damno,  and  consequently 
not  a  ground  of  action.  We  expressed 
our  opinion  during  the  argument  that 
this  case  does  not  fall  within  the  compen- 
sation clauses. 

Our  judgment  is  therefore  for  the  de- 
fendants. 

*  Judgment  for  defendants. 


Solicitors — Duignan  &  Smiles,  agents  for  DaignM, 
Lewis,  Williams  «  Elliot,  Waltall,  for  plain- 
tiffs ;  Tucker  &  Lake,  agents  for  Wragge  &  Co, 
Birmingham,  for  defendants. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.  "I 

May  6.  >  stooke  v.  tatlob. 

Aug.  7.  J 

Practice — Costs — Claim  and  Counter- 
claim— Reference  to  Arbitration — "  Costs 
to  abide  the  Event" — Amount  recovered — 
County  Courts  Act,  1867  (30  $■  31  Vict.'c. 
142),  ss.  5  and  7— Judicature  Act,  1873, 
s.  67— Rules  of  Court,  Order  XIX.  rule  3, 
Order  XXII.  rule  10,  Order  LV.  rule  1. 

Wliere  a  plaintiff  establishes  his  claim  in 
an  action  for  a  sum  over  201.,  although  the 
amount  for  which  he  obtains  judgment  may 
be  reduced  by  a  defendant's  counter-claim 
to  less  than  that  amount,  tJie  plaintiff  is 
entitled  to  his  costs  in  the  High  Court,  as 
section  67  of  the  Judicature  Act,  1873,  does 
not  apply  to  such  a  case. 

Where  a  defendant  establishes  his  counter- 
claim (which  is  either  wholly  or  in  part  for 
unliquidated  damages)  for  any  sum,  al- 
though it  may  be  less  than  the  claim  the 
plaintiff  has  established,  he  is  entitled  to  the 
costs  of  his  counter-claim. 

The  plaintiff  claimed  101.  for  rent,  100Z. 
damages  for  breach  of  covenant,  and  30Z. 
damages  for  the  conversion  of  goods  by  the 
defendant.  By  his  counter-claim  the  defen- 
dant sought  to  recover  100Z.  for  breach  of 
covenant,  and  bl.  balance  of  rent  due  from 
the  plaintiff  to  the  defendant.  At  the  trial 
the  claim  and  counter-claim  were  referred 
to  an  arbitrator,  "  the  costs  of  the  action  to 
abide  the  event  of  the  award  or  certificate  ; 
the  costs  of -the  reference  to  be  in  the  discre- 
tion of  the  arbitrator,"  to  whom  power  was 
also  given  to  give  judgment.  The  arbitrator 
made  hie  award  in  favour  of  the  plaintiff 
for  151.,  and  directed  thai  the  defendant 
should  pay  the  plaintiff's  costs  of  the  refer- 
ence and  should  bear  the  costs  of  the  award; 
but  he  gave  no  certificate  under  section  5  of 
the  County  Courts  Act,  1867,  so  as  to  entitle 
the  plaintiff  to  the  costs  of  the  action.  Upon 
an  application  to  the  Queen's  Bench  Divi- 
sion, the  case  was  sent  bach  to  the  arbitrator 
to  find  separately  upon  the  claim  and 
counter-claim.  He  thereupon  found  that 
the  plaintiff  was  entitled  to  35Z.  in  respect 
of  his  claim,  and  that  the  defendant  was  en- 
titled to  20Z.  upon  his  counter-claim,  leaving 
a  balance  of  151.  due  to  the  plaintiff,  in 
respect  of  which  he  confirmed  his  award. 
Vox,  49.— Q.B.,  CP.  &  Exch. 


The  plaintiff  obtained  from  a  Judge  at 
chambers  an  order  allowing  him  the  costs 
of  the  action.  The  defendant  applied  to  set 
aside  the  order : — 

Held,  that  the  order  was  good,  as,  accord- 
ing to  the  findings  of  the  arbitrator,  the 
plaintiff  had  "  recovered  "  35Z.  in  the  action. 
Held  also  (Field,  J.,  dissenting),  that  as 
the  defendant  had  succeeded  in  establishing 
his  counter-oiaim  (which  was  not  a  mere 
set-off  or  claim  for  liquidated  damages),  he 
must  be  held  to  have  recovered  in  his  action, 
and  therefore  that  he  was  entitled  to  have 
the  costs  of  his  counter-claim. 

Staples  v.  Young  (Law  Rep.  2  Ex.  D. 
324)  dissented  from. 

Chatfield  v.  Sedgwick  (Law  Rep.  4 
CP.  D.  459)  distinguished. 

This  was  an  appeal  by  the  defendant 
against  an  order  of  Stephen,  J.,  made  at 
chambers,  that  tho  plaintiff  should  recover 
his  costs  and  charges  of  the  action  (1.) 

(1)  By  section  67  of  36  &  37  Vict.  c.  66 :  "  Tho 
provisions  contained  in  the  5th,  7th,  8th  and  10th 
sections  of  tho  County  Courts  Acts,  1867,  shall 
apply  to  all  actions  commenced  or  pending  in  the 
said  High  Court  of  Justice  in  -which  any  relief  is 
sought  which  can  be  given  in  a  County  Court." 

By  section  6  of  30  &  31  Vict.  c.  142:  "If  in 
any  action  commenced  after  the  passing  of  this 
Act  in  any  of  Her  Majesty's  Superior  Courts  of 
Record  the  plaintiff  shall  recover  a  sum  not  ex- 
ceeding twenty  pounds  if  the  action  is  founded  on 
contract,  or  ten  pounds  if  founded  on  tort,  whether 
by  verdict,  judgment  by  default,  or  demurrer  or 
otherwise,  he  shall  not  be  entitled  to  any  costs  of 
suit  unless  the  Judge  certify  on  the  record  that 
there  was  sufficient  reason  for  bringing  such  action 
in  such  Superior  Court,  or  unless  the  Court  or  a 
Judge  at  chambers  shall  by  rule  or  order  allow 
such  costs." 

By  Order  XIX.  rule  3 :  "A  defendant  in  an 
action  may  set  off  or  set  up,  by  way  of  counter- 
claim against  the  claims  of  the  plaintiff,  any  right 
or  claim,  whether  such  set-off  or  counter-claim 
sound  in  damages  or  not,  and  such  set-off  or 
counter-claim  shall  have  the  same  effect  as  a  state- 
ment of  claim  in  a  cross  action,  so  as  to  enable  the 
Court  to  pronounce  a  final  judgment  in  the  same 
action,  both  on  the  original  and  on  the  cross  claim. 
Bat  the  Court  or  a  Judge  may,  on  the  application 
of  the  plaintiff  before  trial,  if  in  the  opinion  of 
the  Court  or  Judge  such  set-off  or  counter-claim 
cannot  be  conveniently  disposed  of  in  the  pending 
action,  or  ought  not  to  be  allowed,  refuse  permis- 
sion to  the  defendant  to  avail  himself  thereof." 

By  Order  XXII.  rule  10 :  "  Where  in  any  action 
a  set-off  or  counter-claim  is  established  as  a  defence 
against  the  plaintiff's  claim,  the  Court  may,  if  the 
5  B 
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The  facts  of  the  ease  and  the  nature  of 
the  arguments  are  fully  set  oat  in  the 
judgment  of  the  Conrt. 

BuckneU  for  the  plaintiff. 

Bompas  (Howard  Smith  with  him),  for 
the  defendant. 

During  the  argument  the  following 
cases  were  referred  to :  Potter  v.  Cham- 
bers (2),  Staples  v.  Young  -(3),  Ghatfield 
v.  Sedgwick  (4),  Neale  v.  Clarke  (5), 
Myers  v.  Defries  (6),  Beard  v.  Perry  (7), 
Ashcroft  v.  Foulkes  (8),  Blake  v.  Apple- 
yard  (9). 

Cur.  adv.  vult. 

Cockburn,  C.J.  (on  Aug.  7). — This  case 
raises  a  question  of  considerable  import- 
ance with  reference  to  the  right  to  costs 
in  actions  brought  in  a  Superior  Court, 
in  cases  in  which  a  County  Court  pos- 
sesses a  concurrent  jurisdiction.  It  comes 
before  us  on  an  appeal  from  an  order  of 
Mr.  Justice  Stephen,  allowing  the  plain- 
tiff his  costs  in  an  action  brought  in  this 
Division,  the  facts  connected  with  which 
are  as  follows :  The  action  was  brought 
by  the  plaintiff  for  breach  of  the  cove- 
nants in  a  lease,  to  pay  rent,  and  keep 

balance  is  in  favour  of  the  defendant,  giro  judg- 
ment for  the  defendant  for  such  balance,  or  may 
otherwise  adjudge  to  the  defendant  such  relief  as 
he  may  be  entitled  to  upon  the  merits  of  the 
case." 

By  Order  LV. :  "  Subject  to  the  provisions  of  the 
Act,  the  costs  of  and  incident  to  all  proceedings  in 
the  High  Court  shall  be  in  the  discretion  of  the 
Court ;  but  nothing  herein  contained  shall  deprive 
a  trustee,  mortgagee  or  other  person  of  any  right 
to  costs  out  of  a  particular  estate  or  fund  to  which 
he  would  be  entitled  according  to  the  rules  hitherto 
acted  upon  in  Courts  of  equity:  Provided  that 
where  any  action  or  issue  is  tried  by  a  jury,  the 
costs  shall  follow  the  event,  unless  upon  applica- 
tion made  at  the  trial  for  good  cause  shewn,  the 
Judge  before  whom  such  action  or  issue  is  tried  or 
the  Court  shall  otherwise  order.'' 

(2)  48  Law  J.  Rep.  CP.  274 ;  Law  Pep.  4  CP 
IX  467. 

(3)  Law  Rep.  2  Ex.  D.  324. 

(4)  Law  Rep.  4  CP.  D.  459. 

(5)  Law  Rep.  4  Ex.  D.  286. 

(6)  48  Lav  J.  Rep.  Exch.  446;  Law  Rep.  5  Ex 
D.  180. 

(7)  2  B.  &  S.  493;  31  Law  J.  Rep.  Q.B.  180. 

(8)  18  Com.  B.  Pep.  261 ;  25  Law  J.  Rep.  C  P 
202. 

(8)  47  law  J.  Eep.  Exch.  407;  Law  Rep.  3 
Ex.  D.  19  ). 


the  premises  in  a  proper  state  of  internal 
repair,  and  also  for  the  conversion  of  the 
plaintiff's  goods.  The  defendant,  by  way 
of  counter-claim,  claimed  damages  from 
the  plaintiff  for  breach  of  a  covenant  in 
the  same  lease,  to  keep  the  premises  in  a 
proper  state  of  internal  repair,  as  also  for 
rent  duo  in  respect  of  the  occupation  by 
the  plaintiff  of  a  loft  and  store-room,  part 
of  the  premises  demised  to  the  defendant. 

The  cause  coming  on  for  trial  at  Nisi 
Prius,  was  referred  to  arbitration,  the 
arbitrator  to  have  "  all  the  powers  as  to 
certifying  and  otherwise  of  a  Judge  of 
the  High  Court  of  Justice,"  the  "  costs  of 
the  action  to  abide  the  event  of  the  award 
or  certificate,"  "  the  costs  of  the  reference 
and  award,  or  of  the  certificate,  to  be  in 
the  discretion  of  the  arbitrator."  After 
hearing  the  parties,  the  arbitrator  made 
his  award  in  favour  of  the  plaintiff  for  the 
amount  of  157.,  directing  that  the  defen- 
dant should  pay  the  plaintiff's  costs  of  the 
reference,  and  should  bear  the  costs  of  the 
award,  but  giving  no  certificate  under 
section  5  of  the  County  Courts  Act, 
1867  (1),  so  as  to  entitle  the  plaintiff  to 
the  costs  of  the  action. 

Mr.  Justice  Stephen,  having  made  an 
order  allotting  the  plaintiff  the  costs  of  the 
action,  an  application  was  made  to  this 
Court  to  set  that  order  aside,  upon  which 
the  Court  directed  that  the  case  should  go 
back  to  the  arbitrator,  to  say  how  he 
arrived  at  the  sum  of  151.,  and  to  find 
separately  on  the  claim  and  counter-claim, 
and  also  on  the  plaintiff's  claim  for  the 
conversion  of  his  goods.  Thereupon  the 
arbitrator  found  specifically  that  the  plain- 
tiff was  entitled  to  recover  in  respect  of 
the  breach  of  covenant  by  the  defendant 
to  repair,  and  for  the  conversion  of  his 
goods  to  the  amount  of  257.,  and  10/.  for 
rent,  which  was  not  disputed,  making  in 
all  357. ;  while  the  defendant  was  entitled 
to  recover  20Z.  on  the  counter-claim  for 
broach  by  the  plaintiff  of  the  covenant  to 
repair ;  leaving  a  balance  of  157.  in  favour 
of  the  plaintiff,  in  respect  of  which,  and 
in  all  other  respects,  he  confirmed  his 
award. 

On  these  findings  of  the  arbitrator  I  am 
of  opinion  that  the  order  of  Mr.  Justice 
Stephen,  allowing  the  plaintiff  the  costs 
of  the  action,  should  be  upheld,  but  that 
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the  order  should  be  varied  to  the  extent 
of  also  allowing  tho  defendant  his  costs 
on  the  counter. claim.  The  question  was 
submitted  to  us  on  the  part  of  the  defen- 
dant as  depending  on  the  combined  effect 
of  tho  5th  seotion  of  the  County  Courts 
Act,  1867,  and  the  67th  section  of  the 
Judicature  Act  of  1873'.  But,  inas- 
much as  the  question  arises  whether  the 
latter  section  has  here  any  application  at 
all,  it  appears  to  me  expedient  to  consider 
in  the  first  instance  how  the  matter  would 
stand  on  the  County  Courts  Act,  indepen- 
dently of  the  Judicature  Act,  and  then  to 
see  what  bearing,  if  any,  the  latter  has  on 
the  question.  The  first  County  Court 
Act  (the  9  &  10  Vict.  c.  95),  while  it 
gave  jurisdiction  to  the  County  Court  in 
personal  actions  (with  certain  specified 
exceptions)  in  which  the  debt  or  damage 
claimed  did  not  exceed  20/.,  left  the  con- 
current jurisdiction  of  the  Superior  Courts 
of  law  untouched.  But  in  order  to  induce 
plaintiffs  to  resort  to  the  County  Court  in 
matters  within  its  jurisdiction,  it  was 
provided  by  section  129  that,  except  in 
certain  specified  cases,  where  iu  an  action 
brought  in  a  Superior  Court  a  verdict  was 
found  for  the  plaintiff  for  a  sum  less  than 
202.  in  an  action  founded  on  contract,  or 
less  than  5/.  in  an  action  founded  on  tort, 
the  plaintiff  should  have  no  costs,  unless 
the  Judge  who  tried  tho  cause  should  cer- 
tify that  the  action  was  fit  to  bo  brought 
in  tho  Superior  Court.  By  the  13  &  14 
Vict.  c.  61,  the  jurisdiction  of  the  County 
Court  was  enlarged  to  "  debts,  damages 
and  demands"  not  exceeding  501.,  but 
tho  provision  as  to  costs  remained  as 
before,  except  that,  by  section  11  of  the 
later  Act,  for  the  words  of  the  129th  sec- 
tion of  the  former,  "  if  a  verdict  shall  be 
found  for  the  plaintiff,"  were  substituted 
the  words  "  if  a  plaintiff  shall  recover  " — 
words  to  which  a  specific  effect  has  been 
attached ;  and  that  for  the  words  "  a  sum 
less  than  201."  of  tho  first  Act,  were  sub- 
stituted the  words  "a  sum  not  exceed- 
ing 20/."  The  effect,  therefore,  of  tho 
later  Act  was  to  give  to  the  County 
Courts  a  concurrent  jurisdiction  with  the 
Superior  Courts  up  to  50/.,  without 
subjecting  a  plaintiff  who  sued  in  tho 
Superior  Court,  and  recovered  less  than 
50/.,  if  he  recovered  more  than  20/.  in 


contract  or  5/.  iu  tort,  to  the  penalty  of 
losing  his  costs.  The  plaintiff  had  the 
option  of  suing  in  the  County  Court  if  he 
thought  proper  to  avail  himself  of  a 
cheaper  and  speedier  procedure ;  but  he 
was  not  bound  to  do  so  unless  ho  pleased. 
He  still  had  the  right  to  resort  to  the 
higher  court — nor  could  the  defendant 
decline  the  forum — subject,  however,  to 
the  loss  of  his  costs  if  he  failed  to  recover 
a  sum  exceeding  20/.  in  an  action  of  con- 
tract, 5/.  in  one  of  tort.  In  this  respect 
the  County  Courts  Act  of  1867,  so  far  as 
relates  to  costs  in  actions  ex  contractu,  has 
left  tho  law  exactly  as  it  stood  before,  tho 
only  change  in  respect  of  costs  introduced 
by  that  Act  being  the  provision  in  sec- 
tion 5,  by  which  the  amount  which  a 
plaintiff  must  recover  in  a  Superior  Court 
in  an  action  founded  on  tort  to  entitle 
him  to  costs  is  raised  from  5/.,  the  amount 
required  by  the  former  statutes,  to  10/. 
The  amount  to  be  recovered  in  order  to 
entitle  the  plaintiff  to  his  costs  in  an 
action  ex  contractu  remains  as  before.  So 
far,  therefore,  as  the  question  depends  on 
the  County  Court  Acts,  if  the  plaintiff 
can  bo  hero  said  to  have  "  recovered  " 
35/. — inasmuch  as  though  enabled  to  sue 
in  the  County  Court  to  recover  that 
amount,  he  was  not  compelled  to  do  so 
in  order  to  recover  his  costs  in  a  judg- 
ment for  that  amount — he  will  be  entitled 
to  his  costs,  unless  the  67th  section  of  the 
Judicature  Act  of  1873  has  effected  a 
change  herein — a  question  to  be  con- 
sidered presently. 

But  it  is  said  that  tho  plaintiff  has 
not  "  recovored  "  35/.,  that  he  has  "  re- 
covered" only  15/.,  and  therefore  has 
not  satisfied  the  requirement  of  the  13 
&  14  Vict,  and  80  &  31  Vict.  In  my 
opinion  this  is  not  so.  The  plaintiff,  as 
it  seems  to  me,  recovers  35/.  in  the  action 
which  he  brings,  although  it  is  true  that, 
by  the  effect  of  the  statutes,  he  obtains 
judgment  only  for  the  amount  by  which 
the  sum  ho  recovers  exceeds  the  amount 
recovered  by  the  defendant  on  his  counter- 
claim. That  this  would  have  been  se 
under  tho  old  Procedure  and  the  County 
Court  Acts,  independently  of  the  Judica- 
ture Act,  is,  I  think,  clear.  A  defendant, 
whether  sued  in  a  Superior  Court,  or  in 
a  County  Court,  to  make  good  his  claim 
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against  the  plaintiff,  not  only  for  unliqui- 
dated but  also  for  liquidated  damages, 
unless  where  there  was  an  admitted  set- 
off, must  have  brought  his  separate  and 
independent  action.  Each  party  would 
have  recovered,  and  would  have  been 
entitled  to  judgment  in  his  respective 
action.  It  is  only  by  the  express  enact- 
ment of  the  9  &  10  Vict.  c.  95.  s.  93, 
that  the  right  to  have  execntion  on  the 
judgment  in  a  County  Court  action  is 
limited  to  the  excess  of  the  judgment  for 
the  larger  amount  over  the  smaller.  The 
section  just  referred  to  provides  that  "  if 
there  shall  be  cross  judgments  between 
the  parties,  execution  shall  be  taken  out 
by  that  party  only  who  shall  have  ob- 
tained judgment  for  the  larger  sum,  and 
for  so  much  only  as  shall  remain  after 
deducting  the  smaller  sum,  and  satisfac- 
tion for  the  remainder  shall  be  entered, 
as  well  as  satisfaction  on  the  judgment 
for  the  smaller  sum;  and  if  both  sums 
shall  be  equal,  satisfaction  shall  be  en- 
tered upon  both  judgments."  It  is  obvious 
that  as  "  cross  judgments "  must  be 
taken  as  equivalent  to  judgments  in  cross 
actions,  each  party  is  here  treated  as  re- 
covering the  amount  for  which  he  obtains 
judgment  in  his  own  action,  although  by 
an  equitable  provision,  introduced  by  the 
statute  into  the  procedure  of  the  County 
Court,  execution  is  only  allowed  for  the 
balance  of  the  larger  judgment,  after 
deducting  the  amount  of  the  smaller. 
And  this  express  enactment  was  necessary 
to  enable  this  equitable  arrangement  to 
take  place.  In  the  prior  state  of  the 
law  as  to  the  effect  of  a  cross  action,  no- 
thing of  the  sort  could  have  taken  place ; 
so  although,  if  the  defendant's  claim  was 
for  liquidated  damages,  he  might,  by 
virtue  of  the  statute,  set  off  the  amount 
against  the  plaintiff's  claim,  if  his  claim 
was  for  unliquidated  damages,  it  was  not 
open  to  him  to  do  so  until,  under  a  new 
system  of  procedure,  a  counter-claim  was 
allowed  to  take  the  place  of  a  cross  action, 
with  advantages  to  the  defendant  which 
were  not  afforded  him  by  the  older  form 
of  procedure. 

Let  us  see,  then,  how  the  matter  stands 
under  the  new  system  introduced  by 
the  Judicature  Acts.  A  defendant,  who 
having  a  claim  for  unliquidated  damages 


against  the  plaintiff  suing  him,  must 
before  have  brought  a  cross  action,  is 
now  enabled  to  meet  the  plaintiff's  claim 
by  a  counter-claim,  in  other  words,  by 
a  proceeding  which,  without  being  in 
form  a  cross  action,  is  so  in  substance — 
for  that  is  what  a  counter-claim  in  effect 
amounts  to— and  is  thus  enabled  to  have 
his  claim  tried  and  disposed  of  con- 
currently with  that  of  the  plaintiff,  so 
that  the  latter  shall  gain  no  advantage  in 
point  of  time,  but  justice  shall  at  one  and 
the  same  time  be  done  between  the  par- 
ties. To  effect  this  the  more  completely, 
the  plaintiff,  if  he  establishes  a  claim  to  a 
larger  amount  than  the  defendant  is  able 
to  make  good  on  bis  counter-claim,  is 
allowed  to  have  judgment  for  the  differ- 
ence only.  But  he  has  nevertheless  credit 
for  the  residue  of  his  claim,  so  far  as  he 
has  established  it,  against  the  counter- 
claim of  his  adversary,  and  to  that  extent 
must,  I  think,  be  taken  to  have  recovered 
it  If  he  had  not  recovered  it  in  his  own 
action,  he  could  not  have  the  benefit  of  it 
against  what  in  effect  is  the  action  of  his 
opponent. 

In  like  manner  the  defendant  is  en- 
titled by  the  statute  to  have  the  amount 
which  he  may  have  established  on  his 
counter-claim  deducted  from  the  amount 
of  the  plaintiff's  claim.  Why?  Because 
he  has  recovered  it  in  his  action  against 
the  plaintiff.  It  may  happen,  and  some- 
times does  happen,  that  the  plaintiff 
fails  in  making  good  his  claim  alto- 
gether, while  the  defendant  succeeds  in 
establishing  his,  and  so  on  his  part  be- 
comes entitled  to  recover,  and  has  judg- 
ment on  his  counter-claim.  Or  the  de- 
fendant establishes  a  claim  to  a  larger 
amount  than  the  plaintiff  has  been  able 
to  make  good.  Order  XXII.  rule  10, 
provides  that  in  such  case  the  Court  may 
give  judgment  for  the  balance.  In  whose 
action  does  he  obtain  judgment  ?  I  ap- 
prehend clearly  in  his  own,  not  in  that  of 
the  plaintiff.  In  effect  each  party  estab- 
lishing his  claim  recovers  to  that  amount 
in  his  own  action,  though  the  statute  ad- 
justs the  balance  between  them,  and 
limits  the  judgment  and  execution  to  it 

It  was,  however,  pressed  upon  us  on  the 
discussion  of  the  rule  with  reference  to 
the  question  of  costs,  that  the  claim  of 
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the  plaintiff  having  been  reduced  by 
the  counter-claim  to  152.,  and  a  counter- 
claim being,  as  was  contended,  equivalent 
to,  and  standing  on  the  same  footing  as, 
a  plea  of  set-off,  the  plaintiff  could  not, 
according  to  the  statutes  of  set-off,  be 
said  to  have  recovered  more  than  15Z., 
and  therefore  was  not  entitled  to  costs, 
a  contention  upheld  by  the  decision  of 
the  Exchequer  Division  to  that  effect  in 
Staples  v.  Young  (3),  an  authority  which, 
if  it  is  to  be  followed,  is  decisive  of  the 
question  before  us.  Bnt  I  cannot  ac- 
quiesce in  the  view  taken  in  Staples  v. 
Young  (3),  or  abide  by  and  follow  the 
decision  in  that  case.  In  my  opinion  it 
is  altogether  a  mistake  to  treat  a  counter- 
claim and  set-off  as  standing  on  the  same 
footing,  or  a  counter-claim  as  equivalent 
only  to  a  set-off.  Set-off  and  counter- 
claim may  be,  and  commonly  are,  essen- 
tially different ;  and  it  becomes  necessary, 
therefore,  to  see  in  each  case  whether  a 
counter-claim  amounts  in  effect  to  no 
more  than  a  set-off,  or  whether  it  is  in 
effect  a  cross  action.  Set-off  and  counter- 
claim are  both  the  creation  of  statute, 
the  common  law  not  admitting  of  the 
action  of  a  plaintiff  against  a  defendant 
being  met  by  an  independent  claim  of  the 
defendant  against  the  plaintiff,  but  leav- 
ing the  defendant  to  his  cross  action. 
The  effect  of  these  two  modes  of  proceed- 
ing must,  therefore,  be  sought  in  the 
statutes  by  which  they  were  introduced, 
and  in  their  results ;  and  when  these  are 
looked  at,  it  will  be  seen  how  essentially 
these  two  forms  of  procedure  differ.  By 
the  statutes  of  set-off  this  plea  was  avail- 
able only  where  the  claims  on  both  sides 
were  in  respect  of  liquidated  debts,  or 
money  demands  which  could  be  readily 
and  without  difficulty  ascertained.  The 
plea  could  only  be  used  in  the  way  of 
defence  to  the  plaintiff's  action  as  a  shield, 
not  as  a  sword.  Though  the  defendant 
succeeded  in  proving  a  debt  exceeding  the 
plaintiff's  demand,  he  was  not  entitled 
to  recover  the  excess ;  the  effect  was  only 
to  defeat  the  plaintiff's  action,  the  same 
as  though  the  debt  proved  had  been 
equal  to  the  amount  of  the  claim  estab- 
lished by  the  plaintiff  and  no  more.  By 
the  terms  of  the  Act  the  plea  must  be 
pleaded  in  the  action,  and  it  is  by  the 
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effect  of  the  express  enactment  of  the 
statute  that,  "  in  case  the  plaintiff  shall 
recover,  judgment  shall  be  entered  for  no 
more  than  shall  appear  to  be  truly  and 
justly  due  to  the  plaintiff,  after  the  one 
debt  shall  have  been  set  off  against  the 
other,"  that  the  defendant  gets  the  benefit 
of  the  statute.  While,  therefore,  it  has 
been  rightly  held  by  the  Court  of  Common 
Pleas  in  Ashcroft  v.  Foulkes  (8),  and  by 
this  Court  in  Beard  v.  Perry  (7),  that 
where  a  plaintiff's  claim  in  an  action  in 
the  Superior  Court  is  reduced  by  proof 
given  under  a  plea  of  set-off  to  less  than 
201.,  he  cannot  be  said  to  have  "  reco- 
vered "  more  than  20Z.,  though  apart  from 
the  set-off  he  has  established  his  claim  to 
that  extent,  it  by  no  means  follows  that 
the  same  privilege  will  apply  to  a  counter- 
claim. 

Morally,  there  can  be  no  doubt  that 
there  is  an  essential  difference  between 
those  two  cases.  In  a  case  of  set-off,  the 
claim  being  for  liquidated  damages,  its 
existence  and  its  amount  must  be  taken 
to  be  known  to  the  plaintiff,  who  should 
have  given  credit  for  it  in  his  action 
against  the  defendant.  This  reasoning 
does  not  apply  to  a  counter-claim,  the 
effect  of  which,  as  distinguished  from  a 
mere  set-off,  is  altogether  different.  It  is, 
as  I  have  already  pointed  out,  to  all  intents 
and  purposes  an  action  by  the  defendant 
against  the  plaintiff.  It  is  not  confined 
to  debts  or  liquidated  damages.  It  is  not 
even  necessary  that  the  claim  should  be 
analogous  to  that  of  the  plaintiff.  A 
claim  founded  on  tort  may  be  opposed  to 
one  founded  on  contract  or  vice  versa. 
But  the  most  striking  difference  is  that 
the  counter-claim  operates  not  merely  as 
a  defence,  as  does  the  set-off,  but  in  all 
respects  as  an  independent  action  by  the 
defendant  against  the  plaintiff.  To  the 
extent  to  which  the  damages  accruing  to 
the  defendant  on  the  counter-claim  may 
be  in  excess  of  those  accruing  to  the 
plaintiff  on  his  claim,  the  defendant  be- 
comes entitled  to  judgment,  with  this 
additional  advantage  that,  having  been 
obliged  to  meet  the  plaintiff  on  the  forum 
chosen  by  the  latter,  he  is  not  bound  as 
to  costs  by  the  conditions  on  which  the 
plaintiff  depends  for  obtaining  them. 
And  there  is  this  further  essential  differ- 
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ence  between  these  two  forms  of  proce- 
dure, that  where  the  defendant's  claim  is 
for  liquidated  damages — in  other  words, 
one  of  set-off — the  plaintiff  in  his  claim 
can  give  credit  for  the  amount,  and  so 
avoid  the  costs  of  the  set-off,  whereas, 
when  the  claim  is  for  unliquidated 
damages,  he  is  unable  so  to  protect 
himself.  Nothing  can  be  more  explicit 
than  the  language  of  role  3  of  Order 
XIX.  on  that  head:  "A  defendant 
in  an  action  may  set  off  or  set  up 
by  way  of  counter-claim,"  thus  dis- 
tinguishing between  set-off  and  counter- 
claim as  distinct  forms  of  procedure, 

against  the  claims  of  the  plaintiff,  any 
right  or  claim,  whether  such  set-off  or 
counter-claim  sound  in  damages  or  not, 
and  such  set-off  or  counter-claim  shall 
have  the  same  effect  as  a  statement  of 
claim  in  a  cross  action,  so  as  to  enable  the 
Court  to  pronounce  a  final  judgment  in 
the  same  action,  both  on  the  original  and 
on  the  cross  claim." 

The  law  as  to  the  difference  between 
set-off  and  counter-claim  is  correctly 
stated  by  Mr.  Pitt-Lewis,  in  his  very 
useful  work  on  County  Court  Practice, 
p.  321.  "  A  set-off,"  ho  says,  "  would  seem 
to  be  of  a  different  nature  from  a  counter- 
claim, inasmuch  as  a  set-off  appears  to 
shew  a  debt  balancing  the  debt  claimed 
by  the  plaintiff,  and  thus  leaving  nothing 
due  to  him ;  while  a  counter-claim,  it 
would  seem,  consists  of  a  cross  claim,  not 
necessarily  extinguishing  or  destroying 
the  plaintiff's  demand.  In  other  words, 
a  set-off  appears  to  consist  of  a  defence 
to  the  original  claim  of  the  plaintiff ;  a 
counter-claim  is  the  assertion  of  a  sepa- 
rate and  independent  demand,  which 
does  not  answer  or  destroy  the  original 
claim  of  the  plaintiff.  The  right  to 
rely  on  a  set-off  has  long  existed.  The 
right  to  set  up  a  counter-claim  was  first 
given  by  tho  Judicature  Acts."  In  Win- 
terjield  v.  Bradnum  (10)  Lord  Justice 
Brett  says,  "A  counter-claim  is  some- 
times a  mero  set-off ;  sometimes  it  is  in 
the  nature  of  a  cross  action ;  sometimes 
it  is  in  respect  of  a  wholly  independent 
transaction.    I  think  the  true  mode  of 

(10)  47  Law  J.  Rep.  Q.B.  270 ;  Law  Rep. 
3  Q.B.  D.  324,  326. 


considering  the  claim  and  counter-claim 
is,  that  they  are  wholly  independent 
suits,  which,  for  convenience  of  pro- 
cedure, are  combined  in  one  action.  I 
know  that  a  practice  has  arisen  that,  if 
the  counter-claim  overtops  the  plaintiffs 
claim,  judgment  is  entered  for  the  defen- 
dant, and  costs  given  accordingly.  But 
I  think  that  tho  allocatur  should  only  be 
for  the  difference  of  the  costs  between 
the  respective  parties."  Myers  v.  Defries 
(6)  was  therefore,  in  my  opinion,  rightly 
decided,  where  it  was  held  that  where  the 
plaintiff  succeeded  on  his  claim,  and  the 
defendant  on  his  counter-claim,  the  word 
"event"  in  Order  LV.  was  to  be  read 
distributively,  and  each  party  was  enti- 
tled to  his  costs. 

I  am  therefore  of  opinion  that,  while 
under  the  special  enactments  of  the 
statutes  relating  to  a  set-off,  a  plaintiff 
recovers  no  more  than  the  amount  of 
his  claim  as  reduced  by  the  set-off, 
tho  effect  of  a  counter  claim  is  alto- 
gether different,  and  that  where  such  a 
claim  is  set  up  as  a  cross  action,  each 
party  recovers  the  amount  of  his  claim, 
although  by  a  wise  and  salutary  pro- 
vision, the  party  establishing  his  claim 
for  the  larger  amount,  whether  plaintiff 
or  defendant,  obtains  judgment  for  the 
excess  only  of  his  claim  over  that  of  the 
other.  It  appears  to  me,  therefore,  that 
the  contention  of  the  defendant,  founded 
on  the  authority  of  Staples  v.  Young  (3), 
and  the  reasoning  in  that  case,  that  a 
plaintiff  does  not  recover  the  amount 
which  he  establishes  on  his  own  claim, 
when  the  amount  for  which  he  can  have 
judgment  is  reduced  by  the  counter-claim, 
is  unsound  and  ought  not  to  prevail. 

But  it  is  argued  that  by  the  operation  of 
section  67  of  the  Judicature  Act  of  1873, 
which  incorporates  the  5th  section  of 
the  County  Court  Act,  1867  (30  &  31 
Vict.),  the  standard  on  which  the  right 
of  a  plaintiff  to  costs  depends  is  raised  to 
the  amount  of  50/.  In  my  opinion  this 
is  an  entire  misconception,  both  of  the 
purpose  and  the  effect  of  the  enact- 
ment. The  section  is  as  follows :  "  The 
provisions  contained  in  the  5th,  7tb, 
8th,  and  10th  sections  of  the  County 
Courts  Act,  1867,  shall  apply  to  all  actions 
in  tho  High  Court  of  Justice,  in  which 
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any  relief  is  sought  which  can  be  given 
in  a  County  Court."  It  is  contended 
that,  inasmuch  as  relief  can  be  given  in  a 
County  Court  to  the  extent  of  50Z.,  that 
amount  must  be  recovered  in  order  to 
entitle  the  plaintiff  to  costs.  Bat  if  such 
had  been  the  purpose  of  this  enactment, 
we  should  have  met  a  most  remarkable 
instance  of  legislative  oversight  and  in- 
capacity. For  the  incorporation  of  the 
5th  section  of  the  Act  of  1867  by  re- 
ference can  have  no  greater  effect  than  if 
the  section  had  been  introduced  bodily 
into  the  Act.  But  all  that  the  5th  section 
of  the  Act  of  1867  does  is  to  enact  that 
unless  a  plaintiff  recovers  a  Bum  ex- 
ceeding 20J.  in  contract,  or  10Z.  in  tort, 
he  shall  have  no  costs.  It  does  not  touch 
the  case  in  which  a  plaintiff  recovers  an 
intermediate  amount.  So  that  the  re- 
sult would  be  that  the  enactment  would 
defeat  itself,  and  the  standard  of  costs 
would  remain  just  as  it  was  before.  But 
this  reductio  ad  dbsurdum  arises  only  on 
a  mistaken  reading  of  the  67th  section. 
The  purpose  and  effect  of  that  enactment 
was,  I  cannot  but  think,  not  to  raise  the 
amount  of  the  relief  sought,  so  as  to 
deprive  a  plaintiff  of  costs  in  an  action 
within  the  concurrent  jurisdiction  of  the 
County  Court  unless  he  recovered  501., 
but  had  reference  to  the  nature  and 
character  of  the  relief  sought,  and  to  the 
jurisdiction  to  be  exercised  in  the  par- 
ticular instance.  The  purpose  was  to 
apply  the  rule  as  to  costs  established  by 
the  County  Court  Acts  in  actions  at 
common  law,  to  which  the  jurisdiction  of 
the  County  Court  was  originally  confined, 
to  the  other  instances  in  which  juris- 
diction had  been  conferred  on  it  by  sub- 
sequent legislation,  such  as  the  equitablo 
jurisdiction,  and  jurisdiction  in  matters  of 
probate,  without  provision  being  made  as 
to  costs,  where  relief  was  sought  in  a 
Superior  Court  in  cases  within  the  juris- 
diction of  the  County  Court.  The  inten- 
tion and  effect  of  the  enactment  were  to 
establish  a  uniform  rule  as  to  costs  in  all 
cases  in  which  a  concurrent  jurisdiction 
was  exercised  by  the  County  Court,  and 
in  which  express  provision  has  not  been 
made  by  the  statute  conferring  the  par- 
ticular jurisdiction.  I  am  therefore  of 
opinion  that  the  67th  section  of  the  Act 
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of  1873  lias  not  the  effect  of  raising  the 
amount  necessary  to  entitle  the  plaintiff 
to  costs  beyond  the  amount  fixed  by  the 
5th  section  of  the  Act  of  1867. 

Bnt  it  is  said  that,  although  the  view 
which  I  have  thus  expressed  would  have 
been  tho  right  one  had  the  cause  been 
tried  out,  and  the  verdict  of  the  jury 
taken  and  judgment  given  thereupon  in 
the  ordinary  course,  yet  that,  as  here, 
the  cause  was  referred  to  arbitration, 
and,  by  the  terms  of  the  order  of  re- 
ference, the  costs  of  the  action  were 
to  abide  the  event,  the  arbitrator  having 
made  his  award  in  favour  of  the  plain- 
tiff for  lhl.,  as  the  balance  of  the  two 
claims  as  established,  this  was  the  event 
on  which  the  costs  of  the  action  were 
to  depend.  This  contention  is  directly 
at  variance  with  the  decision  of  the 
Exchequer  Division  in  Cole  v.  Firth  (11), 
but  it  is  said  to  be  upheld  by  that  of 
the  Court  of  Appeal  in  Chatfield  v.  Sedg- 
wick (4).  But,  in  my  opinion,  when 
rightly  considered,  the  judgment  in  the 
last-mentioned  case,  giving  the  costs  to 
the  defendant,  is  not  in  conflict  with  my 
view  of  the  law.  The  plaintiff  in  that 
case  sued  the  defendant  for  571.  10«.,  but, 
on  a  reference  to  a  Master,  established  his 
claim  to  the  extent  only  of  16Z.  Is.  5d. 
The  defendant,  on  his  counter-claim, 
established  a  claim  against  the  plaintiff 
to  the  amount  of  23/.,  thus  making  a 
balance  in  his  favour  of  61.  18/?.  7d.  It 
was  held  by  the  Common  Pleas  Division 
that  while  the  plaintiff,  having  recovered 
less  than  201.,  was  disentitled  to  costs  by 
section  5  of  tho  County  Courts  Act, 
1867,  the  defendant,  not  coming  under 
the  operation  of  the  County  Court  Acts, 
was,  though  he  recovered  only  Gl.  18*.  7d., 
entitled  to  the  costs  of  his  counter-claim. 
This  decision  was,  in  my  opinion,  per- 
fectly correct.  Claim  and  counter-claim 
being  for  liquidated  damages,  to  the 
extent  to  which  the  amount  established 
by  the  defendant  was  co-  extensive  with 
and  so  operated  to  extinguish  the  plain- 
tiffs claim,  the  counter-claim  operated  as 
a  set-off ;  in  reference  to  the  amount  by 
which  it  exceeded  the  plaintiff's  claim,  it 
operated  as  a  cross  action,  recovering  in 
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which  the  defendant  wonld  be  entitled  to 
his  costs.  A  fortiori  wonld  this  be  the 
case  if  the  counter-claim  is  to  be  treated 
as  a  cross  action  to  the  fall  extent  of  the 
defendant's  demand.  It  is  true  that  the 
Conrt  of  Appeal,  while  npholding  the 
judgment  of  the  Common  Pleas  Division, 
appear  to  have  done  so  on  a  different 
ground,  namely,  that  by  the  terms  of  the 
order  of  reference  to  the  Master  the  costs 
were  to  abide  the  event,  and  that  the 
decision  of  the  Master  that  on  the  balance 
of  amount  the  plaintiff  owed  the  defen- 
dant 61. 188.  Id.  was  the  event.  I  am  not 
at  all  sure  that  I  rightly  appreciate  the 
meaning  or  effect  of  this  decision.  In  one 
sense,  indeed,  bat  in  one  sense  only,  the 
decision  of  the  Master  that  the  plaintiff 
owed  the  defendant  61.  18*.  7d.  may  be 
said  to  have  been  the  event  on  which  the 
costs  would  depend.  The  counter-claim 
being,  so  far  as  it  was  co-extensive  with 
the  plaintiff's  demand,  a  plea  of  set-off, 
would,  on  being  established,  defeat  the 
plaintiff's  right  of  action,  and  so  entitle 
the  defendant  to  costs.  A  fortiori  was 
this  the  case  when,  after  thus  extin- 
guishing the  plaintiff's  claim,  the  counter- 
claim, operating  as  it  did  as  a  cross  action, 
established  a  cause  of  action  against  the 
plaintiff. 

If,  however,  the  ratio  decidendi  in 
Chatfield  v.  Sedgwick  (4)  is  to  be  taken 
to  be,  as  from  the  language  of  the'  judg- 
ment would  seem  to  be  the  case,  that  the 
provision  in  the  order  of  reference  makes 
the  right  to  costs  depend  absolutely  on 
whether  the  balance  is  on  the  side  of 
plaintiff  or  defendant,  I  must  respectfully 
dissent  from  such  a  position,  and  can  only 
hold  myself  bound  by  the  decision  when 
the  facts  with  which  I  have  to  deal  are 
precisely  the  same  as  those  in  Chatfield 
v.  Sedgwick  (4),  which  certainly  is  not 
the  case  here.  The  effect  of  such  an 
order  of  reference  is,  I  apprehend,  simply 
to  substitute  the  reference  as  regards  the 
issues  of  fact,  and  the  legal  consequence 
resulting  from  them,  for  the  trial  by  J udge 
and  jury.  The  provision  that  the  costs  of 
the  action  shall  abide  the  event  amounts 
to  no  more  than  that  whatever  would 
have  been  the  legal  effect  of  the  Verdict 
and  judgment,  as  regards  costs,  shall 
remain  the  same  as  if  the  verdict  of  the 


jury  had  been  taken  and  judgment  had 
followed  thereupon..  It  cannot  be  taken 
to  mean  that  where  the  counter-claim  is 
in  effect  a  cross  action,  founded  on  an 
independent  cause  of  action  and  not  a 
mere  set-off,  as  for  instance  where  the 
one  party  claims  liquidated  the  other  un- 
liquidated damages,  or  where  the  claim 
of  the  one  is  founded  on  contract,  that 
of  the  other  in  tort,  the  balance  of 
the  amount  awarded  on  their  respective 
claims  is  to  constitute  the  event,  so  as  to 
entitle  the  party  in  whose  favonr  Buch 
balance  is  found  to  the  costs  of  the  action. 
When  claim  and  counter-claim  are  in 
effect  cross  actions,  the  term  "  event,"  as 
here  used,  must  be  taken  as  applicable  to 
each.  Damages  are  in  effect  awarded  in 
each,  and  costs  ought  equally  to  be 
assessed  in  each,  although  by  the  effect 
of  the  statute  judgment  is  given  for  the 
difference  only  between  the  amount  ad- 
judged on  each,  and,  as  was  pointed  out 
by  Lord  Justice  Brett  in  Winterfield  v. 
Bradnum  (10),  the  allocatur  for  costs 
should  be  for  the  difference  only.  Where 
the  only  issue  is  whether,  or  to  what 
extent,  a  plaintiff  can  make  out  his  claim, 
or  where  the  defence  consists  of  mere 
set-off,  though  pleaded  in  the  form  of  a 
counter-claim,  the  award  of  the  arbitrator 
as  to  amount  may  well  be  held  to  be  the 
event  on  which  the  costs  are  to  depend. 
But  where  the  counter-claim  is  .in  effect  a 
cross  action,  which  under  the  new  system 
may  be  in  tort  as  opposed  to  an  action  a 
contractu,  or  vice  versa,  to  hold  that  the 
right  to  costs  is  to  depend  on  which  way 
the  balance  of  the  damages  awarded  may 
be  as  the  event  by  which  the  right  is  to 
be  determined,  would  obviously  in  many 
cases  lead  to  grievous  injustice.  The 
proof  of  the  one  party  may  be  of  a 
complicated  character,  involving  much 
expense,  that  of  the  other  extremelj 
simple.  To  say  that  A.,  who  has  been 
put  to  heavy  expense  in  establishing  his 
claim,  of  which  B.  by  disputing  it  has 
put  him  to  the  proof,  is  to  be  deprived  of 
the  costs  of  his  action  because  B.  in  a 
cross  action,  possibly  of  a  totally  different 
character,  succeeds  in  establishing  a  claim 
to  a  few  pounds,  or  even  shillings,  more, 
or  vice  versa,  appears  to  me,  I  must  say, 
inconsistent  with  reason  and  justice,  u 
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the  intention  of  the  parties  is  that  the 
costs  shall  depend  absolutely  on  the  event 
as  so  understood  it  will  be  easy  to  say  so 
expressly,  but  in  the  absence  of  any  such 
expressed  intention  we  ought  not  to  give 
such  an  effect  to  the  word  "  event."  Such 
a  rule  would,  moreover,  lead  to  this 
anomaly  :  it  would  have  the  effect,  whero 
the  balance  was  in  favour  of  the  plaintiff, 
but  for  a  sum  not  above  20£.,  of  doing 
away  with  the  effect  of  the  County  Court 
Acts  as  to  costs.  For  if  the  event  on 
which  the  costs  are  to  depend  is  to  be 
determined  absolutely  on  the  existence  of 
a  balance,  independently  of  its  amount — ■ 
not  on  how  much  the  plaintiff  may  re- 
cover, but  on  whether  he  recovers  any- 
thing above  the  amount  recovered  by 
the  defendant  on  the  counter-claim — the 
necessary  effect  will  be  that,  the  costs 
depending  on  the  mere  fact  of  a  balance, 
however  small,  upon  every  such  reference 
the  salutory  rule  of  the  County  Court 
-Acts  will  be  superseded.  In  Ohatfield  v. 
Sedgwick  (4),  for  instance,  the  balance 
might  have  been  the  other  way,  and  yet 
the  plaintiff  might  not  have  established 
a  claim  over  20Z. ;  yet,  according  to  the 
principle  on  which  the  judgment  rests, 
he  would  have  been  entitled  to  his  costs 
of  the  action  in  spite  of  the  County  Court 
Acts. 

I  cannot  concur  in  such  a  conclusion, 
and  therefore,  as  I  have  said,  can  only 
hold  myself  bound  by  the  decision  whero 
the  facts  are  the  same  as  in  Ghatfield  v. 
Sedgwick  (4).  There  both  claim  and  coun- 
ter-claim were  for  liquidated  damages. 
Here  the  claim  is  partly  for  liquidated, 
partly  for  unliquidated  damages.  The 
counter-claim  is  wholly  for  unliquidated 
damages,  so  that  the  counter-claim  is  to 
all  intents  and  purposes  a  cross  action 
which  distinguishes  the  case  from  Chat- 
field  v.  Sedgwick  (4).  I  feel  myself  at 
liberty,  therefore,  to  exercise  an  inde- 
pendent judgment  on  the  case  before  us, 
and  am  of  opinion  that  the  plaintiff  is  en- 
titled to  the  costs  on  his  claim,  the  defen- 
dant to  his  costs  on  the  counter-claim. 

Manisty,  J. — Having  regard  to  the 
exhaustive  judgment  pronounced  by  the 
Lord  Chief  Justice,  I  might  content  my- 
self by  saying  that  I  concur  in  it ;  but,  as 
the  case  will  probably,  for  obvious  rea- 
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sons,  be  carried  to  a  higher  tribunal,  and 
it  is  one  of  considerable  importance,  I 
have  thought  it  right  to  add  a  few  ob- 
servations of  my  own.  I  conceive  that 
there  is  a  broad  distinction  between 
matter  of  set-off  and  matter  of  counter- 
claim, properly  so  called,  and  I  cannot 
help  thinking  that  the  diversity  of  opinion 
which  unfortunately  is  to  be  found  in 
several  of  the  decided  cases  bearing  moro 
or  leas  directly  upon  the  point  now  raised, 
is  owing  to  due  regard  not  being  had  to 
that  distinction.  In  the  case  of  a  set-off, 
properly  so  called,  the  plaintiff  has  it  in 
his  power,  whether  his  action  be  brought 
in  a  Superior  Court  or  in  a  County  Court, 
to  give  credit  for  the  amount  of  the  set- 
off and  to  sue  for  the  balance  really  due 
to  him.  If  that  balance  be  less  than  201. 
(the  action  being  founded,  as  it  must  be, 
in  contract,  in  order  to  admit  of  a  set- 
off), then  by  virtue  of  the  5th  section  of 
the  County  Courts  Act,  1867,  the  plaintiff, 
unless  he  obtain  a  certificate  or  order, 
is  not  entitled  to  any  costs ;  the  reason 
being  that  the  relief  sought  could  be 
given  in  the  County  Court  if  the  plaintiff 
exercised  his  right  to  give  credit  for  the 
defendant's  set-off,  and  sued  for  tho 
balance  really  duo.  A  counter-claim, 
properly  so  called,  is  tho  creature  of  the 
Judicature  Act,  1873.  It  is  an  inde- 
pendent Buit  which  for  the  sake  of  con- 
venience may  be  tried  at  the  same  time 
as  the  claim — see  per  Lord  Justice  Brett 
in  Winterfieldv.  Bradnum  (10).  It  differs 
essentially  from  a  pure  set-off.  Assuming 
a  plaintiff  to  have  a  good  claim,  founded 
either  in  contract  or  tort,  for  a  sum  ex- 
ceeding 50Z.,  he  cannot,  by  giving  credit 
for  an  amount  not  the  subject  of  sot-off, 
but  which  can  only  be  recovered  by  way 
of  counter-claim  or  cross  action,  get 
relief  in  a  County  Court ;  therefore,  not- 
withstanding the  defendant  by  a  counter- 
claim recovers  a  sum  which,  when  tho 
verdicts  on  the  claim  and  counter-claim 
come  to  be  set  off  one  against  the  other, 
leaves  a  balance  due  to  the  plaintiff  of 
less  than  20?.  or  102.,  as  the  case  be,  and 
for  which  he  obtains  judgment,  still  the 
plaintiff  is  entitled  to  his  costs  of  and 
relating  to  his  claim :  and  why  ? — Because 
he  has  recovered  by  verdict  (see  section 
5  of  the  County  Courts  Act,  1867)  more 
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than  202.  or  102.,  as  the  case  may  be ;  and 
in  like  manner  the  defendant  in  such 
case  is  entitled  to  his  costs  of  and  relating 
to  his  counter-claim— seo  Cole  v.  Firth 
(11).  In  that  case  the  plaintiff  re- 
covered on  his  claim  for  work  and 
labour  371L,  and  the  defendant  recovered 
on  his  counter-claim  as  damages  for 
breach  of  contract  (which,  of  course, 
could  not  be  the  subject  of  set-off,  pro- 
perly so  called)  3751.,  leaving  a  balance 
due  to  the  defendant  of  only  42.,  for  which 
he  obtained  judgment:  the  Court  held 
that  the  plaintiff  was  entitled  to  his  costs 
of  and  relating  to  his  claim,  and  that  the 
defendant  was  entitled  to  his  costs  of  and 
relating  to  his  counter-claim.  The  only 
distinction  that  I  can  see  between  that 
case  and  the  present  is,  that  in  the  former 
the  sum  recovered  by  the  plaintiff  on  his 
claim  exceeded  the  sum  of  502.  (conse- 
quently he  could  not  have  obtained  reliof 
in  the  County  Court),  whereas  in  the 
present  case  the  plaintiff  recovered  less 
than  502.,  namely,  252.  as  and  for  un- 
liquidated damages,  and  102.  for  rent, 
making  together  352.,  so  that  he  might 
have  sued  and  obtained  relief  in  the 
County  Court.  This  brings  me  to  the 
question  whether  this  distinction  between 
the  two  cases  makes  any  difference  as 
regards  the  plaintiff's  right  to  costs.  It 
is  contended  on  the  part  of  the  defendant 
that  it  does.  It  is  said  that  the  plaintiff 
is  precluded  from  recovering  his  costs  by 
the  67th  section  of  the  Judicature  Act, 
1873,  inasmuch  as  he  might  have  sued 
and  recovered  the  whole  352.  in  the 
County  Court.  All  that  the  67th  section 
of  the  Judicature  Act  says  is,  that  the 
5th  section  of  the  County  Conrt  Act, 
1867,  shall  apply  to  all  actions  in  the  High 
Court  of  Justice  in  which  any  relief  is 
songht  which  can  be  given  in  a  County 
Court.  Now  it  is  true  that  the  present 
action  is  one  in  which  the  relief  sought 
by  the  plaintiff  could  have  been  given  in 
the  County  Court;  but  section  5  of  the 
Act  of  1867  only  operates  to  deprive  a 
plaintiff  of  costs  in  the  event  of  his  not 
recovering  more  than  202.  or  102.,  as  the 
case  may  be ;  and  in  this  case  the  plaintiff 
did  recover  in  respect  of  his  claim  more 
than  202.,  namely,  252.  for  unliquidated 
damages  (as  to  which  there  could  be  no 


set-off ),  and  102.  for  a  debt,  making  in  all 
352. ;  consequently  section  5  has  no  ope- 
ration in  the  present  case.  In  Staples 
v.  Young  (3),  Baron  Cleasby  and  Baron 
Pollock  are  reported  to  have  held  that 
the  right  to  costs  depends  upon  the  re- 
sult of  the  cross  verdicts  on  a  claim  and 
counter-claim,  the  intention  of  the  Judi- 
cature Acta  being,  as  they  say,  to  place 
counter-claim  and  set-off  upon  the  same 
footing.  If  those  learned  Judges  did  so 
decide,  their  decision  is,  as  it  seems  to 
me,  in  direct  conflict  with  that  of  the 
same  Court  (composed  of  Chief  Baron 
Kelly  and  Baron  Pollock)  in  the  case  of 
Cole  v.  Firth  (11),  to  which  I  have  already 
adverted,  and  also  with  that  of  the  same 
Court  (composed  of  Chief  Baron  Kelly  and 
Mr.  Justice  Hawkins)  in  the  recent  case 
of  Neale  v.  Clarke  (5).  In  that  case  the 
plaintiff  claimed  upwards  of  1,0002.  on  a 
balance  of  account ;  the  defendant,  no- 
minally by  way  of  set-off  and  counter- 
claim, but  really  by  way  of  sot-off  only, 
claimed  a  larger  sum.  The  cause  was 
referred  to  arbitration,  the  costs  of  the 
cause  to  abide  the  event.  The  abitrator 
awarded  that  the  defendants  were  indebted 
to  the  plaintiffs  in  respect  of  their  claim 
in  the  sum  of  1,0672.  0s.  6d.,  and  that 
the  plaintiffs  were  indebted  to  the  de- 
fendants in  respect  of  their  set-off  and 
so-called  counter-claim  in  the  sum  of 
1,0552.  10*.  3d.,  which  they  were  entitled 
to  set  off  against  the  amount  established 
by  the  plaintiffs,  leaving  a  balance  of 
only  112. 10*.  3d.  due  from  the  defendants 
to  the  plaintiffs,  for  which  they  obtained 
judgment.  The  Court  held  that  the 
plaintiffs  and  defendants  were  each  en- 
titled to  the  costs  of  the  claims  on  which 
they  had  respectively  succeeded,  Mr. 
Justice  Hawkins  being  of  opinion  that,  as 
tho  matters  of  the  so-called  counter-claim 
and  set-off  were  matters  of  pure  set-off, 
and  consequently  the  case  was  one  in 
which  the  plaintiffs  could  have  sued  in 
the  County  Court  for  the  sum  really  due  to 
them,  namely  112.  10*.  3d.,  they  were  not 
entitled  to  any  costs;  but,  considering 
himself  bound  by  the  decision  in  Potter 
v.  Chambers  (2),  he  concurred  in  giving 
judgment  for  the  plaintiffs  with  costs. 
The  only  other  case  to  which  I  need  to 
advert  is  0Aa#kWv.  Sedgwick  (4).  This 
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case  is  strongly  relied  upon  by  the  de- 
fendant, and  being  a  decision  of  the  Court 
of  Appeal,  I  should  of  course  feel  bound 
to  follow  it,  whatever  my  own  opinion 
might  be,  provided  it  was  in  point, 
but  I  do  not  think  it  is.     No  doubt 
there  are  dicta  in  that  case  which,  ab- 
stractedly, support  the  defendant's  con- 
tention, but  the  two  cases  are  essentially 
different :  in  that  case  there  was  no  verdict. 
The  action,  which  was  in  contract,  was 
referred  to  the  Master,  pursuant  to  the 
3rd  seotion  of  the  Common  Law  Proce- 
dure Act,  1854  (17  &  18  Vict.  c.  125), 
and  he  certified  that  there  was  due  to 
the  plaintiff  in  respect  of  his  claim  only 
162. 1*.  5e2.,  and  that  there  was  due  to  the 
defendant  in  respect  of  what  was  called 
his  counter-claim  (though  it  was  really 
in  part  set-off  and  in  part  counter-claim) 
23Z.,  and  that  the  balance  due  from  the 
plaintiff  to  the  defendant  was  61.  18s.  7d. 
Upon  those  findings  the  plaintiff  could 
not,  in  any  view  of  the  case,  be  entitled 
to  any  costs,  because  the  action  being  in 
contract,  and  the  sum  found  to  be  due  to 
him  being  under  202.,  he  was  deprived  of 
his  costs  by  the  5th  section  of  the  County 
Courts  Act,  1867 ;  that  was  the  event  of 
the  reference,  so  far  as  he  was  concerned, 
irrespective  altogether  of  either  set-off  or 
counter-claim.    Then  as  regards  the  de- 
fendant, he  was  found  not  only  to  have  a 
set- off  to  an  amount  equal  to  the  sum  dne 
to  the  plaintiff,  but  that  the  plaintiff 
owed  him  61.  18*.  Id.  more,  which  of 
course  could  only  be  recovered  by  counter- 
claim under  the  new  system,  or  by  cross 
action  under  the  old  system ;  the  event, 
therefore,  so  far  as  the  defendant  was 
concerned,  was  wholly  in  his  favour,  and 
the  Court  held  that  he  was  entitled  to  his 
costs.   It  was  impossible  for  the  Court  in 
any  view  of  the  case  to  come  to  any  other 
conclusion,  and  I  think  all  that  the  learned 
Judges  meant  was,  that,  having  regard  to 
the  findings  on  the  claim  and  counter-claim , 
the  plaintiff  was  not  entitled  to  any  costs, 
and  that  the  defendant  was  entitled  to 
the  costs  of  and  incidental  to  his  counter- 
claim.   In  the  present  case  the  action 
came  on  for  trial  at  Nisi  Prius,  and  a 
verdict  was  taken  for  the  plaintiff  on  his 
claim  for  the  nominal  amount  claimed, 
and  for  the  defendant  on  the  counter- 


claim, subject  to  a  reference  to  a  member 
of  the  bar  on  the  well-known  usual  terms, 
the  costs  of  the  action  to  abide  the  event 
of  the  award  or  certificate,  the  costs  of 
the  reference  and  award  or  certificate  to 
be  in  his  discretion ;  power  was  also  given 
to  the  arbitrator  to  give  judgment.  The 
arbitrator  found  by  his  amended  award 
or  certificate  that  the  plaintiff  was  entitled 
to  recover  in  respect  of  his  claim  351.  t 
and  the  defendant  in   respect  of  his 
counter-claim  202.,  and  in  pursuance  of 
the  power  given  to  him  by  the  order  of 
reference,  without  which  he  could  not 
have  done  so,  he  gave  judgment  for  the 
plaintiff  for  the  difference,  namely,  151. 
The  question  is,  What  is  the  meaning  of 
the  term  in  the  order  of  reference,  "  costs 
of  the  action  to  abide  the  event  of  the 
award  or  certificate  "  ?   But  for  the  dicta 
in  Ghatfield  v.  Sedgwick  (4),  to  which  I 
have  adverted,  I  should  have  thought 
" costs  of  the  action"  meant  the  costs  of 
the  claim  and  counter-claim  respectively, 
and  that  the  "  event  of  the  award  or  cer- 
tificate" meant  that  the  costs  should 
follow  just  as  they  would  have  done  if 
instead  of  a  verdict  having  been  found 
for  the  plaintiff  on  the  claim  and  for  the 
defendant  on  the  counter-claim,  subject 
to  a  reference,  the  jury  had  found  a  ver- 
dict for  the  plaintiff  for  the  sum  certified 
by  the  arbitrator  to  be  due  to  him  in 
respect  of  his  claim,  and  a  verdict  for  the 
defendant  for  the' sum  certified  by  the 
arbitrator  to  be  due  to  him  in  respeot  of 
his  counter-claim.  There  can  be  no  doubt 
but  that  in  such  case  judgment  would 
have  been  given  by  the  Judge  or  the 
Court  for  the  plaintiff  for  the  difference, 
say  152.,  and  each  party  would,  according 
to  the  invariable  practice,  have  been 
allowed  his  costs  in  respect  of  the  matter 
upon  which  he  had  succeeded.  An  award 
or  certificate  in  such  a  case  stands  in  the 
place  of  a  verdict;  the  power  to  enter 
judgment  is  a  separate  and  distinct  mat- 
ter.   Before  the  Judicature  Acts,  when  a 
verdict  was  taken  subject  to  a  reference, 
costs  of  action  to  abide  the  event,  and  the 
arbitrator  found  some  issues  for  the  plain- 
tiff and  some  for  the  defendant,  the  result 
being  that  the  plaintiff  was  entitled  to 
judgment,  the  Master  in  taxing  the  costs 
as  a  matter  of  course  disallowed  the  plain- 


Digitized  by 


Google 


868 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


p.  a 


Stooke  v.  Taylor,  Q.B. 

tiff  the  costs  of  the  issues  on  which  he 
failed,  and  allowed  the  defendant  the  costs 
of  the  issues  on  which  he  succeeded;  so  vice 
versa,  if  the  findings  entitled  the  defen- 
dant to  judgment,  he  got  the  general 
costs  of  the  cause,  including  the  costs  of 
the  issues  on  which  he  succeeded.  I 
cannot  see  any  reason  why  the  term  "costs 
of  the  action  to  abide  the  event  of  the 
award  "  should  in  a  case  like  the  present 
receive  a  construction  different  to  that 
which  it  has  always  hitherto  received. 
By  Order  LV.  rule  1,  of  the  Judicature 
Act,  1875,  it  is  enacted  that  where  any 
action  is  tried  by  a  jury,  the  costs  shall 
as  a  general  rule  follow  the  event.  If  the 
contention  of  the  defendant  be  correct, 
this  result,  as  a  general  rule,  would  follow, 
namely,  that  in  every  case  in  which 
there  is  a  claim  and  counter-claim,  and' 
the  plaintiff  gets  a  verdict  on  his  claim 
for  a  snm  exceeding  501.  (it  may  be  for 
thousands  of  pounds),  and  the  defendant 
gets  a  verdict  on  his  counter-claim  for  a 
larger  sum,  the  defendant  would  be  en- 
titled to  his  costs,  but  the  plaintiff  would 
not  be  entitled  to  any.  I  am  at  a  loss  to 
see  any  principle  upon  which  such  a  result 
could  be  justified.  Take  the  case  of  a 
plaintiff  bringing  an  action  for  goods  sold 
and  delivered,  in  which  he  gets  a  verdict 
for,  say,  100Z.,  and  the  defendant  counter- 
claims for  a  libel,  and  gets  a  verdict  for, 
say,  105?.,  so  that  judgment  would  be 
given  for  the  defendant  for  51.  If  the 
defendant's  contention  in  the  present  case 
be  right,  the  defendant  in  the  supposed 
case  would  be  entitled  to  his  costs,  but 
the  plaintiff  would  not  be  entitled  to  any. 
Surely  that  would  not  be  just,  and  I  do 
not  believe  it  is  the  law.  For  these 
reasons  I  am  of  opinion  that  the  order  of 
Mr.  Justice  Stephen  which  is  appealed 
against  was  right,  and  that  consequently 
the  appeal  should  be  dismissed  with  costs. 
I  am  also  of  opinion  that  the  defendant 
is,  by  virtue  of  the  order  of  reference  and 
without  any  further  order,  entitled  to  his 
costs  of  the  counter-claim,  but,  as  the 
case  is  before  us,  there  may  as  well  be  an 
order  for  the  Master  to  allow  the  defen- 
dant his  costs. 

Field,  J. — This  was  a  motion  on  the 
nart  of  the  defendant  to  rescind  so  much 


of  an  order  of  Mr.  Justice  Stephen  as  di- 
rected that  the  plaintiff  should  recover 
his  costs  and  charges  of  the  action,  or  that 
the  defendant  should  recover  his  costs  and 
charges  of  his  counter-claim  under  the 
following  circumstances :  The  action  was 
brought  to  recover,  first,  101.  for  rent 
admittedly  due  by  the  defendant;  and, 
secondly,  unliquidated  damages  for  breach 
of  covenants  in  respect  of  the  same  pre- 
mises (100Z.),  and  for  conversion  of  the 
plaintiff's  goods  (30Z.).  The  defendant 
admitted  that  the  10Z.  was  due,  but  put 
in  issue  the  breach  of  covenant  and  con- 
version, and  defended  for  the  whole  by  a 
counter-claim  for,  first,  unliquidated  da- 
mages for  breach  of  covenants  bj  the 
plaintiff  (claiming  100Z.) ;  and,  secondly, 
for  money  due  for  use  and  occupation  of 
other  premises,  and  claiming  15Z.  At 
Nisi  Prius  this  action  was  referred  to  an 
arbitrator  by  an  order  made  by  consent; 
the  reference  was  given  upon  the  terms 
"  that  the  costs  of  the  action  should  abide 
the  event  and  determination  of  the  award 
or  certificate,  and  that  the  costs  of  the 
reference  and  award  or  certificate  shonld 
be  in  the  discretion  of  the  arbitrator." 
There  was  also  the  further  usnal  term 
that  the  arbitrator  might  "  find  generally 
for  the  plaintiff  or  for  the  defendant,  and 
need  not  find  upon  any  specific  issue  unless 
required  so  to  do."  The  arbitrator  was 
not  required  by  either  party  to  find  upon 
any  specific  issue,  and  by  his  first  award 
he  awarded  generally  that  the  plaintiff 
was  entitled  to  15Z.  and  no  more,  without 
stating  upon  what  issue  or  issues  that 
amount  was  due.  By  his  second  award, 
made  in  pursuance  of  an  order  of  Court, 
he  found  that  the  plaintiff  was  entitled  to 
10Z.  for  rent;  that  the  defendant  had 
broken  his  covenant  to  repair,  and  had 
been  guilty  of  the  conversion  charged,  and 
awarded  that  the  plaintiff  was  entitled  to 
recover  in  respect  of  such  breach  of  cove- 
nant and  conversion  the  snm  of  251, 
making  together  35Z.  awarded  to  the 
plaintiff.-  He  also  found  that  the  plaintiff 
had  broken  his  covenant  as  alleged  by  the 
defendant,  and  that  the  latter  was  entitled 
to  recover  in  respect  of  that  breach  20i. 
And  so  he  found  upon  the  whole  matter 
that  the  plaintiff  "  was  entitled  to  recover 
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in  the  action  the  sum  of  15Z.  and  no 
more."  Now,  in  the  view  which  I  take 
of  this  case,  it  seems  to  me  unnecessary 
to  consider  what  might  have  been  the 
result  of  this  application  if  the  contest 
between  the  parties  in  the  action  had  pro- 
ceeded to  trial  in  any  of  the  ways  provided 
by  law  for  that  purpose,  and  if  its  coarse 
to  such  a  trial  had  not  been  intercepted 
by  the  consent  of  the  parties  and  the  order 
of  reference.  The  question  which  would 
have  arisen  in  that  event  would  have  in- 
volved the  construction  of  many  enact- 
ments and  rules,  and  the  application  to 
them  of  a  series  of  decisions,  some  of 
which  appear  to  me  difficult  to  reconcile 
with  each  other,  and  in  accordance  with 
some  of  which  I  should  be  only  able  to 
decide  because  I  thought  myself  bound 
to  do  so.  I  have,  however,  in  consequence 
of  the  views  of  my  Lord  and  my  brother 
Manisty,  very  fully  gone  through  those  en- 
actments, rules  and  decisions,  and  having 
been  favoured  with  a  perusal  of  my  Lord's 
judgment — and  I  understand  that  my  bro- 
ther Manisty  agrees  in  principle  with  that 
judgment — I  am  glad  to  say  that  I  see  no 
reason  to  dissent  from  the  conclusions  at 
which  they  have  arrived,  so  far  as  those 
are  based  on  the  assumption  that  the 
agreement  between  the  parties,  as  ex- 
pressed by  the  order  of  reference,  has  not 
altered  their  position.  But  it  seems  to 
me  that  the  agreement  of  the  parties  has 
had  that  effect,  for  by  it  the  conrse  of 
action  on  its  way  to  trial  was  arrested, 
and  that  the  rights  of  the  parties  as  to 
costs  depend  upon  the  construction  of  the 
order  and  of  the  award  made  under  it. 
Now  the  true  construction  of  such  an 
agreement  and  award  seems  to  me  to  have 
been  decided  by  the  Court  of  Appeal  in 
the  case  of  Ohatfield  v.  Sedgwick  (4),  by 
which  decision  I  should  be  bound,  even  if 
I  did  not,  as  I  do,  concur  in  it.  The  facts 
of  that  case  were  that  the  plaintiff  sued 
the  defendant  for  work  done  and  money 
lent.  The  defendant  set  up  a  counter- 
claim for  goods  supplied.  The  action  was 
by  consent  referred  to  the  Master,  and  by 
the  order  the  costs  of  the  action  were  to 
abide  the  event,  as  in  the  present  case. 
The  Master  found  that  the  defendant 
owed  the  plaintiff  162.  Is.  bd.,  and  that 
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the  plaintiff  owed  the  defendant  232.,  so 
that  on  the  whole  the  plaintiff  owed  the 
defendant  61.  18*.  7d.,  and  in  that  state 
of  things  the  Master  of  the  Bolls  and 
Lord  Justice  Brett  (the  other  Lord  Jus- 
tice concurring)  held  that,  upon  the  true 
construction  of  the  order,  the  question 
referred  was,  which  of  the  parties,  taking 
claim  and  counter-claim  together,  was  the 
creditor  and  which  the  debtor;  and  the 
Master  having  found  in  favour  of  the  de- 
fendant, that  was  the  event  which  the 
costs  were  to  follow.  I  am  unable  to 
distinguish  that  case  in  principle  from 
the  present,  and  I  hold  therefore  in  this 
case  that  the  plaintiff  is  entitled  to  the 
costs  of  the  action,  and  that  the  defendant 
is  not  entitled  to  any,  and  so  the  order  of 
Mr.  Justice  Stephen  stands,  without  any 
variation  or  addition.  There  is  no  doubt, 
as  is  pointed  out  by  my  Lord,  one  dif- 
ference between  that  case  and  the  present, 
in  this  respect,  namely,  that  in  Ghatfield 
v.  Sedgwick  (4)  the  matter  set  up  by 
counter-claim  was,  to  the  extent  by  which 
it  was  less  than  the  sum  to  which  the 
plaintiff  was  entitled  in  the  nature  of  a 
set-off,  and  as  to  the  residue  in  excess  ot 
the  plaintiff's  claim,  in  the  nature  of 
liquidated  damages,  which  might  have 
been  made  a  shield  by  way  of  set-off,  had 
the  plaintiff's  rightful  claim  been  larger. 
But  as  the  litigation  stood  at  the  time  of 
the  agreement  the  counter-claim  only 
operated  as  a  set-off  to  the  extent  of  the 
161.  Is.  5d.  recovered  by  the  plaintiff,  and 
as  a  cross  action  as  to  the  residue.  And 
inasmuch  as  the  ratio  decidendi  in  Chat- 
field  v.  Sedgwick  (4)  was  that  the  lan- 
guage used  by  the  parties  evinced  an 
intention  that  the  party  who  should  suc- 
ceed in  obtaining  an  award  in  his  favour 
for  the  balance,  after  taking  all  the  claims 
into  consideration,  should  be  entitled  to 
his  costs,  I  am  not  able  to  see  that  the 
nature  of  the  counter-claim  can,  under 
such  circumstances,  make  any  distinction 
between  the  two  cases  in  principle.  If 
parties  choose  before  going  into  an  expen- 
sive enquiry  to  stake  the  costs  upon  the 
final  balance,  each  does  it  with  full  know- 
ledge that'  the  other  party's  claims  are 
liquidated  or  unliquidated,  or  are  matters 
of  set-off  or  counter-claim,  as  the  case  may 
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be ;  and  at  the  time  when  the  agreement 
ia  made  the  precise  limits  of  the  campaign 
are  folly  and  exactly  marked  out,  and 
known  to  both  sides.  They  may,  and  I 
think  often  do,  prefer  to  make  the  costs 
dependent  upon  the  final  result,  rather 
than  upon  the  very  complicated  and  diffi- 
cult-to-be-ascertained question  of  cross 
costs  and  costs  of  issues,  and  in  snch  a 
case  there  is,  of  course,  no  injustice  in 
holding  them  to  their  bargain.  I  arrive, 
therefore,  at  the  result  I  have  done  with 
the  greatest  respect  for  the  judgments  of 
my  brethren  with  which  mine  is  in  con- 
flict, bnt  with  a  clear  conviction  that  I  am 
bound  by  the  decision  of  the  Court  of 
Appeal,  and  a  cordial  concurrence  in  what 
appears  to  me  to  be  its  principle. 

Order  accordingly. 


Solicitors — S.  Hamilton,  agent  for  J.  W.  Friend, 
Exeter,  for  plaintiff;  Parkers,  agents  for 
Michelmore  &  Hacker,  Newton  Abbott,  for 
defendant. 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Queen's  Bench  Division.) 

THE  QUEEN  V.  THE  VICAE 
AND  CHURCHWARDENS  OP  TOT- 
TENHAM.* 

Vestry — Mandamus — Vicar  and  Church- 
wardens— Authority  to  fix  Hour  of  Vestry 
Meeting. 

Tlie  vicar  and  churchwardens  of  a  parish 
have  power  to  fix  the  hour  of  holding  vestry 
meetings,  and  the  parishioners  cannot,  by 
mandamus,  compel  them  to  alter  it. 

Judgment  of  the  Queen's  Bench  Division 
affirmed. 


1880, 
April 


80.  J 
il  27.  \ 


Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  (reported  48  Law  J.  Eep. 
Q.B.  407). 

A  rule  nisi  was  obtained  in  the  Queen's 
Bench  Division,  calling  upon  the  vicar 

*  Coram  Lord  Coleridge,  C.  J. ;  Brett,  L.J. ; 
and  Cotton,  L.J. 


and  churchwardens  of  Tottenham  to 
shew  cause  why  a  mandamus  should  not 
issue,  commanding  them  to  insert  ou  the 
notice  paper  of  the  next  vestry  meeting  a 
notice  that  a  resolution  would  be  pro- 
posed, "  that  the  hour  for  the  vestry 
meetings  shall  be  7  p.m."  The  vicar 
and  churchwardens  had  appointed  an 
earlier  hour  for  the  vestry  meetings,  and 
refused,  on  the  requisition  of  a  number  of 
ratepayers  of  the  parish  of  Tottenham,  to 
place  the  above  notice  on  the  notice  board. 

The  Queen's  Bench  Division  discharged 
the  rule,  and  the  applicant  for  a  man- 
damus appealed. 

A.  Charles  and  Fullarton  appeared  for 
the  appellant. 

W.  PhiUimore,  for  the  respondents. 

The  argument  for  the  appellant  was 
substantially  the  same  as  in  the  Court 
below,  and  sufficiently  appears  from  the 
judgments  (post). 

Counsel  for  the  respondents  were  not 
required  to  argue. 

The  following  statute  and  authorities 
were  referred  to :  58  Geo.  3.  c.  69,  Butt 
v.  Fellowes  (1),  Smith  v.  Deighton  (2), 
Mawley  v.  Barbet  (3). 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  the  judgment  of  the  Queen's  Bench 
Division  should  be  affirmed.  The  appli- 
cation to  us  is  to  review  a  decision  of 
that  Court,  refusing  to  issue  a  viandamus 
to  the  vicar  and  churchwardens,  or  some 
or  one  of  them,  of  the  parish  of  Tottenham, 
compelling  them  or  him  to  place  on  the 
notice  paper  of  the  next  vestry  meeting 
a  notice  that  a  resolution  would  be  pro- 
posed that  the  hour  for  holding  vestry 
meetings  should  for  the  future  be  7  p.m. 

Now,  it  is  conceded  that  it  would  he 
useless  to  issue  a  mandamus,  ordering 
them  to  put  upon  the  notice  paper  con- 
vening a  vestry  meeting  a  notice  which 
would  be  wholly  inoperative  for  the  pur- 
pose to  which  it  professed  to  be  directed. 
I  am  of  opinion  that  would  be  the  case  in 
respect  to  this  notice.    If  it  was  placed 

(1)  3  Curt  680. 

(2)  8  Moore  P.C.  179. 

(3)  2  Esp.  687. 
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upon  the  board  in  the  first  instance,  and 
afterwards  carried,  I  have  heard  no  answer 
whatevei  to  the  suggestion,  that  if  the 
churchwardens,  or  some  or  one  of  them, 
next  day  chose  to  call  a  vestry  meeting 
for  some  other  time,  that  meeting  would 
be  perfectly  legal,  and  the  notice  con- 
vening it  would  be  perfectly  good. 

The  appellants  are  really  attempting  to 
compel  the  vicar  and  churchwardens  to 
put  on  the  board  a  notice,  purporting  to 
bind  the  parish,  whioh  notice  for  the 
future  would  have  no  effect  whatever. 
I  think  the  grounds  upon  which  the 
Queen's  Bench  Division  decided  this  case 
are  sufficient  to  justify  their  judgmont. 
But  there  are  other  grounds,  some  of  them 
taken  in  the  Court  below,  and  others 
not  taken,  because,  perhaps,  it  appeared 
unnecessary  to  rely  on  them,  upon  which 
the  judgment  can  be  maintained.  For 
time  out  of  mind  it  has  been  the  right  of 
the  vicar  and  churchwardens  to  summon 
vestry  meetings  for  days  and  timos  cer- 
tain. 

That  is  part  of  the  well-established  cus- 
tom of  the  realm.  It  is  now  attempted 
to  take  away  from  them  the  inherent 
right  which  for  centuries  they  have  ex- 
ercised, and  give  it  to  the  parishioners. 
That  appears  to  me  a  good  reason  for 
refusing  the  mandamus.  Mr.  Fullarton 
has  cited  no  authority  except  the  judg- 
ment of  Sir  Herbert  Jenner  Fust,  in 
Butt  v.  Fellowes  (1).  That  judgment 
seems  perfectly  intelligible  and  founded 
on  good  sense  and  principle;  it  held, 
where  on  the  election  of  a  churchwarden 
some  duty  had  to  be  performed  by  him, 
and  he  being  in  fact  in  office  convened  a 
meeting  of  the  vestry  to  carry  out  lawful 
pnrposes,  that,  even  if  it  turned  out  that 
there  was  a  sound  objection  to  his  ap- 
pointment, the  proceedings  at  the  meeting 
which  had  been  held  were  not  rendered 
invalid.  Mr.  Fullarton  argued  that  a 
parish  vestry  is  a  corporation  with  a  power 
to  make  by-laws  for  the  future,  but  there 
is  no  authority  which  supports  that  con- 
tention. On  these  grounds  I  am  of 
opinion  that  the  mandamus  was  properly 
refused  by  the  Queen's  Bench  Division, 
and  that  their  judgment  should  be 
affirmed. 


Brett,  L.J. — I  am  of  the  same  opinion. 
The  reasons  given  by  Lord  Coleridge 
appear  amply  sufficient  to  support  our 
judgment,  and  there  is  neither  law  nor 
authority  in  favour  of  the  appellant's 
contention. 

Cotton,  L.J. — I  am  of  the  same  opinion. 
The  real  intention  of  the  applicants  hero 
is  to  provide  that  vestry  meetings  in  the 
future  shall  not  be  held  except  at  seven 
o'clock  p.m.  This  notice  is  meant,  if  the 
resolution  passed,  to  make  a  vestry  meet- 
ing held  at  any  other  hour  illegal.  In 
my  opinion  no  resolution  of  a  meeting 
could  have  that  effect.  It  is  not  dis- 
puted that  a  meeting  called  for  a  different 
hour  by  those  entitled  to  call  vestry  meet- 
ings would  be  legally  constituted. 

I  think  the  Queen's  Bench  Division 
were  right  in  refusing  a  mandamus. 
There  are  plenty  of  other  ways  of  ex- 
pressing what  are  the  wishes  of  the 
parishioners  withont  coming  for  a  man- 
dam-us.  Any  churchwarden  may  summon 
a  vestry  meeting,  and  the  parishioners 
can  appoint  a  churchwarden  who  will 
put  the  notice  on  the  board  which  they 
require. 

Appeal  dismissed. 


Solicitors—  Brooks,  Jenkins  &  Co.,  for  respon- 
dents ;  Peckham  &  Co.,  for  appellants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.  1  tombs  (appellant)  v.  magrath 
May  4.  J  (respondent). 

Volunteer  Act,  18G3  (26  27  Viet. 
c.  65),  *.  21,  subs.  1 — Administrative 
Battalion — Dismissal  of  Member — Com- 
manding Officer — Regulations  of  1878. 

[For  the  report  of  the  above  case,  see 
49  Law  J.  Rep.  M.C.  75.] 
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[IN  THE  COURT  OF  APPEAL  ] 
(Appeal  from  the  Queen's  Bench  Division.) 

1880.      "I  MELLOR  {appellant)  V.  DENHAM 

March  18.  J  (respondent). 

Practice — Appeal — "  Criminal  Cause  or 
Matter"— Judicature  Act,  1873  (36  £  37 
Vict.  c.  66,  e.  47 — Elementary  Educa- 
tion Act,  1870  (33  8f  34  Vict.  c.  75),  ss.  74 
and  92 — School  Board — Offence  against 
By-laws. 

[For  the  report  of  the  above  case,  see 
49  Law  J.  Rep.  M.C.  89.] 


1879. 
July  2. 


[IN  THE  EXCHEQUER  DIVISION.] 

THE    If  ALTON    LOCAL    BOAED  OF 

health   (appellants)  v.  the 

MALTON  FARMERS'  MANURE  ARB 
TRADING      COMPANY,  LIMITED 

(respondents). 

Offensive  Trade  —  Public  Health  Ad, 
1875,  8.  114 — "  A  Nuisance  or  Injurious 
to  Health  "—Injury  to  Health  of  Sick 
Persons — Nuisance  not  to  Health, 

[For  the  report  of  the'  above  case,  see 
49  Law  J.  Rep.  M.C.  90.] 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.        1    THI  QUEEN  V.    81R  ROBERT 
Nov.  19,  20.  J  CARDEN. 

Defamatory  Libel — Jurisdiction  of  Ma- 
yixtrate  on  Criminal  Charge  of  Libel — 
Evidence  of  Truth  of  Libel,  when  admissible 
—6  8f1  Vict.  c.  96  (Lord  Campbell's,  Act), 
ss.  5     6—30  Sr  31  Vict.  c.  35.  s.  3. 

On  the  hearing  before  a  magistrate  of  an 
information  under  section  5  of  Lord  Camp- 
bell's Act  (6  tf  7  Vict.  c.  96),  for  ma- 
liciously  publishing  a  defamatory  libel,  the 
magistrate  has  no  jurisdiction  to  receive 
evidence,  whether  on  cross-examination  of 
the  complainants  witnesses  or  on  the  direct 
testimony  of  witnesses  called  by  the  accused, 
to  prove  the  truth  of  the  libellous  matter 
charged,  on  the  ground  that  the  truth  is  not 
in  issue  before  him,  and  cannot  at  that 
stage  constitute  any  defence. 

This  was  an  application  for  a  manda- 
mus to  Sir  Robert  Carden,  an  alderman 
and  magistrate  of  the  city  of  London,  in 
a  case  pending  before  him  of  a  charge 
brought  by  Edward  Levy  Lawson  against 
Henry  Labonchere  and  Charles  Wyman 
for  publishing  a  defamatory  libel,  com- 
manding him  to  hear  evidence  in  cross- 
examination  by  the  defendants  of  the 
Vol.  49.— M.C. 


complainant  and  the  complainant's  wit- 
nesses, and  direct  evidence  of  the  de- 
fendants  and  their  witnessos  ou  the  in- 
formation of  the  complainant  against 
Henry  Labonchere,  the  defendant,  for  a 
libel  referring  to  the  said  Edward  Levy 
Lawson,  to  prove,  first,  that  the  alleged 
libel  was  not  a  false  and  defamatory 
libel ;  second,  that  it  was  a  free  and  fair 
comment  on  a  public  man  in  a  matter 
to  whioh  he  had  given  prominence  and 
called  public  attention,  and  which  was  a 
question  of  public  interest;  third,  that 
the  alleged  libel  was  true  in  substance 
and  in  fact ;  fourth,  that  it  was  for  the 
public  benefit  that  the  alleged  libel  should 
be  published;  and  fifth,  that  it  was 
not  published  knowing  it  to  be  false; 
and  commanding  the  said  magistrate 
further  to  hear  all  evidence  relating  to 
the  same  libel  and  to  the  circumstances 
under  which  the  same  was  published,  and 
to  the  conduct  of  the  complainant  in 
reference  thereto,  with  a  view  to  the 
exercise  of  the  discretion  of  the  said 
alderman  as  to  whether  he  should  or 
should  not  commit  the  defendants  for 
trial;  and  commanding  him  further  to 
hear  all  evidence  on  cross-examination 
of  the  complainant  and  his  witnesses 
going  to  the  credit  of  the  said  witnesses  j 
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and  to  bind  over  the  witnesses  to  appear 
at  the  trial. 

The  information  against  the  defendants 
was  under  section  5  of  Lord  Campbell's 
Act  (6  A  7  Vict.  c.  96),  of  publishing  a 
false  and  defamatory  libel  only,  and  there 
was  no  charge  under  section  4  of  having 
published  it  knowing  it  to  be  false.  The 
libel  in  great  measure  had  reference  to 
the  conduct  of  the  complainant  as  pro- 
prietor of  the  Daily  Telegraph  newspaper. 

From  the  affidavits  it  appeared  that 
the  question  raised  before  the  magistrate 
aroso  upon  the  contention  of  the  defend- 
ants that  thoy  had  a  right  to  prove  that 
the  libel  was  true  in  substance  and  in 
fact,  and  that  it  was  for  the  benefit  of  the 
public  that  it  should  be  published.  The 
magistrate,  on  the  authority  of  The  Queen 
v.  Tovmshend  (1),  declined  to  permit  the 
defendants  to  continue  their  cross-exami- 
nation or  to  call  witnesses  to  establish 
either  of  those  points. 

A  rule  nisi  for  the  mandamus  having 
been  granted  on  November  4th  by  Field, 
J.,  and  Manisty,  J., 

Sir  John  Holker  (Attorney-General),  Sir 
H.  S.  Giffard  (Solicitor-General),  Serjeant 
Ballantine  and  Poland  now  shewed  cause 
for  the  prosecutor. — The  question  is 
really  whether  a  defendant  is  at  liberty, 
when  charged  with  publishing  a  de- 
famatory libel,  to  prove  before  the  ma. 
gsitrato  that  it  is  trao  aud  for  the 
benefit  of  the  public.  It  was  argued 
that  ho  has  this  right  by  virtuo  of 
soction  3  of  30  &  31  Vict.  c.  35.  But 
that  Act  did  not  make  any  change  in  the 
class  of  evidence  to  be  received,  it  only 
provided  for  the  binding  over  of  any  wit- 
nesses which  an  accused  person  might 
have ;  the  inquiry  must  still  be  into  rele- 
vant matter.  Now  in  The  Queen  v.  Town- 
ehend  (1)  it  was  decided  that  evidence  of 
the  truth  of  a  libel  was  irrelevant  on  the 
hoaring  of  a  criminal  charge  boforo  a 
magistrate ;  and  it  is  an  error  to  say  that 
that  case  was  overruled  in  Ex  parte 
Ellissen  (2).  The  latter  case  was  a 
charge  under  section  4  of  Lord  Camp- 

(1)  4  F.  &  V.  1089;  10  Cox  C.C.  356. 

(2)  Q.B.  Mich.  Term,  IS68,  not  reported.  Cf. 
Star/etc  on  Li'icl.  4th  edition,  p.  592. 


bell's  Act,  where  the  charge  in  the  infor- 
mation was  of  publishing  a  libel  knowing 
it  to  be  false.  So  that  there  the  truth 
was  material  to  the  charge ;  but  under 
section  5  no  question  of  truth  arises  un- 
til  the  defendant  is  in  a  position  to  take 
advantage  of  the  statute  (3).  Now  be- 
fore  Lord  Campbell's  Act  a  man  was  not 
allowed  at  his  trial  to  prove  the  truth  of 
the  libel ;  but  it  was  thought  then  that, 
under  certain  safeguards,  he  might  be 
allowed  to  do  so.  Lord  Campbell's  judg- 
ment in  The  Queen  v.  Newman  (4)  shews 
what  was  the  intention  of  the  Act  This 
gave  no  general  right  to  raise  the  defence 
before  the  magistrate,  for  it  was  not  con- 
stituted a  defence  before  him  on  the  pre- 
liminary inquiry,  and  he  has  no  jurisdic- 
tion to  pronounce  upon  it. 

(3)  6  &  7  Vict  c  96.  s.  4.  «'  And  be  it  enacted 
that  if  any  person  shall  maliciously  publish  any 
defamatory  libel  knowing  the  same  to  be  false, 
every  such  person  being  convicted  thereof  shall  be 
liable  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  and  to  pay  such  fine  as  th* 
Court  shall  award." 

Section  5.  "  And  be  it  enacted  that  if  any  per- 
son shall  maliciously  publish  any  defamatory 
libel,  every  such  person  being  convicted  thereof 
shall  be  liable  to  One  or  imprisonment  or  both,  as 
the  Court  may  award ;  such  imprisonment  not  to 
exceed  the  term  of  one  year." 

Section  6.  "  And  be  it  enacted  that  on  the  trial 
of  any  indictment  or  information  for  a  defamatory 
libel,  the  defendant  having  pleaded  such  plea  as 
hereinafter  mentioned,  the  truth  of  the  matter 
charged  may  be  inquired  into,  bnt  shall  not 
amount  to  a  defence,  unless  it  was  for  the  public 
benefit  that  the  said  matters  charged  sbonld  be 
published;  and  that  to  entitle  the  defendant 
to  give  evidence  of  the  truth  of  such  matters 
charged  as  a  defence  to  such  indictment  or  infor- 
mation it  shall  be  necessary  for  the  defendant,  in 
pleading  to  the  said  indictment  or  information,  to 
allege  the  truth  of  the  said  matters  charged  in  the 
manner  now  required  in  pleading  a  justification  to 
an  action  for  defamation,  and,  further,  to  allege 
that  it  was  for  the  public  benefit  that  the  said 
matters  charged  should  be  published,  and  the  par- 
ticular fact  or  facts  by  reason  whereof  it  was  for 
the  public  benefit  that  the  said  matters  charged 
should  be  published,  to  which  plea  the  prosecutor 
shall  be  at  liberty  to  reply  generally,  denying  the 
whole  thereof  .  .  .  Provided  always  that  tbe 
truth  of  the  matters  charged  in  the  alleged  libel 
complained  of  by  such  indictment  or  information 
shall  in  no  case  be  inquired  into  without  such  plea 
of  justification 

(4)  1  fi.  &  B.  268  ;  22  Law  J.  Bep.  Q.B. 
156. 
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The  Queen  v.  Garden,  Q.B. 

The  magistrate  in  directed  by  Jervis's 
Act  (11  A  12  Vict  c.  42),  and  by  Russell 
601116/8  Act  (30  <fc  81  Vict.  o.  35),  what 
to  do  as  to  taking  evidence.  That  evidence 
is  to  be  material  to  the  case,  and  that 
mnst  mean  material  to  the  issue  which  he 
is  trying,  namely,  whether  a  prima  facte 
case  is  established.  No  question  arises 
as  to  justification  till  after  plea. 

[Lush,  J.— Gould  a  magistrate  on  a 
charge  of  murder  hear  evidence  of  in- 
sanity P] 

No,  nor  in  mitigation  of  punishment, 
where  the  case  was  one  with  which  he 
could  not  deal  snmmarily.  It  is  manifest 
how  dangerous  it  would  be  to  compel  a 
magistrate  to  take  evidence  on  which 
perjury  could  not  be  assigned. 

[Cock BURN,  O.J. — An  accused  person 
might  occupy  an  indefinite  time  in  cross- 
examination  and  in  calling  witnesses,  and 
after  all  not  raise  the  defence  at  the  trial 
by  pleading  the  necessary  plea.] 

And  it  is  to  be  observed  that  there  is 
no  provision  for  evidence  in  rebuttal 
being  given,  as  would  have  been  the  case 
had  the  statute  intended  to  admit  the  evi- 
dence contended  for. 

Then,  too,  the  magistrate  could  have 
no  guide  as  to  what  was  involved  in  the 
suggested  defence,  whereas  at  the  trial  the 
defendant  is  tied  down  by  the  plea  which 
he  is  obliged  to  place  upon  the  record. 

[Lush,  J. — The  plea  mast  state  the 
particular  facts  on  which  the  defendant 
relies,  and  I  can  well  conceive  that  a  plea 
might  be  bad  on  demurrer  for  not  stating 
facts  which  could  in  law  be  a  justifica- 
tion.] 

It  is  impossible  to  suppose  that  the 
limited  and  general  provisions  in  Russell 
Gurney's  Act  can  overrule  the  express 
provision  in  Lord  Campbell's  Act,  under 
which  alone  the  defence  can  be  set  up  (5). 

/.  B.  Qor$t  (Lumley  Smith  with  him), 
for  Sir  R.  Garden. 

(5)  30  &  31  Vict.c.  35.  s.  3.  ".  .  .  And  if  the 
accused  person  shall  call  or  desire  to  call  any  wit- 
ness or  witnesses  such  justice  or  justices  shall  in 
the.  presence  of  such  accused  person  take  the 
statement  on  oath  of  those  who  shall  be  so  called 
as  witnesses  by  such  accused  person,  and  who 
shall  know  anything  relating  to  the  facts  and  cir- 
cumstances of  the  case,  or  anything  tending  to 
prove  the  innocence  of  such  accused  person,  and 
shall  put  the  same  into  wriling." 
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0.  RusuU,  Wildey  Wright  and  Mac- 
donnell,  in  support  of  the  rale. — The 
first  proposition  on  the  part  of  the  de- 
fendants is,  that  the  magistrate  is  compel- 
lable to  hear  evidence  on  cross-examina- 
tion relating  to  the  facts  and  circumstances 
of  the  case ;  and  the  second  that  he  was 
bound  by  Russell  Gurney's  Act  to  hear 
and  bind  over  all  witnesses  tendered  by 
the  defendants. 

It  does  not  affect  the  defendants'  right 
that  the  cross-examination  and  evidence 
do  also  have  a  tendency  to  prove  the 
truth  of  the  allegation.  He  may  prove 
the  truth  of  his  facts  to  shew  that  his 
comment  based  on  them  is  a  fair  one. 

The  accused  is  entitled  to  have  evi- 
dence for  use  at  the  trial,  and  it  is  a 
fallacy  to  say  that  because  a  magistrate 
has  not  power  to  decide  he  has  not  juris, 
diction  to  hear.  On  a  charge  of  murder 
it  might  be  that  provocation  could  be 
proved  by  one  witness,  and  though  his 
evidence  could  not  prevent  the  magistrate 
from  committing,  yet  the  accused  would 
be  entitled  to  have  the  ovidenco  given  and 
recorded. 

[Lush,  J.— That  would  be  within  the 
jurisdiction  of  the  magistrate,  because 
such  evidence  might  lead  to  a  committal 
for  a  minor  offence,  manslaughter.] 

But  it  is  contended  that  an  accused  is 
entitled  to  give  in  evidence  facts  which 
would  go  in  mitigation  generally. 

Then  before  Lord  Campbell's  Act 
truth  would  have  been  a  defence,  though 
no  doubt  for  many  years  immediately  pre- 
ceding the  Act  it  was  not  admitted  to  be 
so.  The  last  case  was  in  1720 ;  and  Lord 
Campbell's  speech  (66  Hansard,  p.  200), 
in  introducing  his  bill,  shews  that  he 
recognised  the  fact. 

It  becomes  important  to  trace  the 
growth  of  the  magistrate's  power  and 
jurisdiction  in  taking  evidence.  From 
1  &  2  Ph.  &  M.  c.  13,  followed  by  2  <fc 
3  Ph.  &  M.  c.  10,  it  appears  that  a 
magistrate  had  a  right  to  go  into  the 
facts  and  circumstances  of  the  case,  and 
the  Act  7  Geo!  4.  o.  64.  ss.  1,  2  and  3, 
implies  that  the  accused  can  test  the  evi- 
dence by  cross-examination  generally,  in 
felonies  and  misdemeanours,  which  the 
magistrate  has  no  power  to  deal  with 
finally. 
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[Oockbubn,  O.J.  —  That  is  entirely 
with  a  view  to  his  saying  whether  the 
accused  should  be  tried  or  not ;  the  ma- 
gistrate has  nothing  to  do  with  deciding 
whether  at  the  trial  the  accused  shall  be 
compelled  to  plead  justification  or  not.] 

Then  by  Jervis's  Act  (11  6  12  Vict.  c. 
42.  a.  17)  as  a  witness  may  be  cross- 
examined  to  credit,  the  accused  has  a 
right  to  hare  everything  taken  down  of 
"the  facts  and  circumstances "  of  the 
case,  not  only,  that  must  mean,  those 
which-  tell  against  him,  bnt  all  which 
wonld  help  the  Court,  which  must  ulti- 
mately decide,  to  come  to  their  conclu- 
sion. 

[Oockbubn,  C.J.— We  shall  need  au- 
thority for  that  proposition.] 

The  word  material  means  that  which 
tells  on  the  question  of  the  guilt  or  inno- 
cence of  the  accused  or  bears  on  the  cha- 
racter of  the  offence.  There  is  no  limitation 
as  to  the  questions  to  be  put  or  evidence 
given,  and  Russell  Gurney's  Act  is  di- 
rectly aimed  at  the  perpetuation  of  testi- 
mony. The  words  "tending  to  prove  the 
innocence "  are  wide  enough  to  include 
evidence  of  truth,  because  it  is  impossible 
to  say  that  that  which  eventually  will,  if 
established,  prove  his  innocence,  has  not  a 
tendency  to  prove  it  in  the  earlier  stage. 

Then  the  second  point  which  rests 
wholly  on  the  same  Act  is  based  on  the 
intention  of  that  Act  to  permit  an  accused 
person  to  call  all  his  witnesses  at  the  ex- 
pense of  the  country  by  having  them 
bound  over  by  the  magistrate.  Section  3 
(5)  applies  in  express  terms  to  all  in- 
dictable offences,  and  that  includes  libel. 
It  is,  as  the  statute  itself  shews,  not  only 
evidence  on  which  the  magistrate  would 
be  able  to  determine  whether  to  commit  or 
not,  but  evidence  after  he  shall  have  made 
up  his  mind  to  commit. 

[Cookbdbn,  O.J. — As  to  relevancy  I 
do  not  see  any  distinction  between  cross- 
examination  and  evidence  adduced  by  the 
prisoners'  witnesses.] 

Bnt  it  is  admitted  that  evidence  of 
truth  will  be  relevant  at  the  trial  on  plea 
pleaded,  and  why  is  not  the  defendant  to 
have  the  advantage  which  the  Act  in- 
tends to  give  him,  as  to  having  his  wit- 
nesses bound  over  to  appear  P 

Anyhow,  whether  the  alleged  libel  is  a 


fair  comment  on  the  acts  of  a  public  man 
is  a  relevant  question,  and  would  have 
been  a  defence  before  Lord  Campbell's 
Act,  although  necessarily  much  of  the 
same  evidence  would  be  given  as  in  trying 
to  prove  the  truth. 

[Oockbubn,  G.J. — You  cannot  make 
a  fair  comment  on  false  facts :  the  ques- 
tion is,  whether  the  alleged  facts  are 
true.] 

Lastly,  although  the  information  is 
under  section  5  of  Lord  Campbell's  Act, 
yet,  if  the  defendant  be  committed,  the 
prosecutor  will  be  able  to  indict  him  un- 
der section  4  for  publishing  the  libel 
knowing  it  to  be  false.  Thus  pntting  in 
issue  the  very  point  whioh  it  is  said  is  not 
now  raised  against  him. 

Oockbubn,  C.J. — This,  no  doubt,  is  a 
case  of  considerable  importance,  but  it  is 
to  my  mind  so  clear  that  I  think  we  ought 
not  to  hesitate  a  moment  in  at  once  dis- 
charging this  rule.  Indeed,  the  applica- 
tion, under  the  circumstances,  for  a  man- 
damus, is  of  a  somewhat  startling  nature. 
We  have  undoubtedly  jurisdiction  where 
a  magistrate,  having  authority  to  hear  and 
determine,  declines  to  exercise  the  juris- 
diction he  possesses,  and  thereby  inter- 
rupts or  frustrates  justice,  by  the  exercise 
of  our  mandatory  authority  to  direct  him 
to  hear  and  determine,  But  this  is  an 
occasion  where  while  a  case  is  in  course 
of  hearing,  we  are  asked  to  interfere  and 
to  direct  a  magistrate  as  to  the  course 
he  shall  pursue.  Now,  while  we  have 
authority  to  issue  a  mandamus  to  hear 
and  determine,  we  have  no  authority  to 
control  the  magistrate  in  the  conduct 
of  the  case,  or  to  prescribe  to  him  the 
evidence  which  he  shall  either  receive  or 
reject,  as  the  case  may  be ;  therefore,  to 
my  mind,  it  is  an  anomalous  proceeding 
to  call  upon  us  to  issue  a  mandamus 
while  the  case  is  still  under  discussion. 
We  are  not  called  upon  to  exercise  our 
appellate  jurisdiction.  That  could  only 
properly  be  done  when  the  case  is  at  an 
end,  and  where  snch  case  is  subject  to 
our  appellate  jurisdiction.  But  we  are 
not  now  exercising  any  such  jurisdiction. 
We  are  called  upon  to  issue  a  mandamus 
commanding  a  magistrate  to  do  a  certain 
thing.   There  is,  no  doubt,  a  precedent 
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in  the  case  of  Ex  parte  EUisten  (2)  for 
saying  that  where  a  magistrate  declines 
to  exercise  the  jurisdiction  which  he  pos- 
sesses, and  thereby  obstructs  the  proper 
course  of  justice,  this  Court  may  inter- 
fere on  the  ground  that  he  has  not  heard 
and  determined  in  the  full  sense  of  the 
term.  For  my  own  part,  I  must  say  I 
think  in  the  case  that  has  been  referred 
to  here  we  went  to  the  utmost  limits  of 
our  mandatory  jurisdiction,  and  I,  for  one, 
should  be  unwilling  to  extend  the  prin- 
ciple of  that  case  to  any  set  of  circum- 
stances which  did  not  clearly  fall  within 
it.  But  it  is  said  that  in  this  case  the 
magistrate  has  declined  jurisdiction.  That 
is  a  question  which,  of  course,  involves 
the  point  whether  he  had  jurisdiction  to 
receive  this  evidence,  and,  in  my  firm  and 
unshaken  opinion,  he  had  not.  Let  us  see, 
first,  what  is  the  duty  and  province  of  a 
magistrate  when  a  party  is  brought  be- 
fore him  for  the  purpose  of  being  com- 
mitted or  held  to  bail  upon  a  particular 
charge.  The  duty  of  the  magistrate  is 
simply  to  determine  upon  hearing  the 
evidence  for  the  prosecution,  and  evidence 
if  it  is  adduced  on  the  part  of  the  defence, 
whether  there  is  a  case  on  which  the  ac- 
cused onght  to  be  sent  for  trial.  It  is  no 
part  of  his  duty  or  his  province  to  try  the 
case.  In  considering  the  guilt  or  inno- 
cence of  the  accused  ho  has  only  to  see 
whether  there  is  a  fitting  case  upon  which 
to  put  the  accused  upon  his  trial.  That 
being  the  issue  before  him,  unless  some 
statutory  duty  is  imposed  upon  the  magis- 
trate, the  evidence  before  him  must  be 
confined  to  that  which  is  alone  the  ques- 
tion before  him.  If  he  exceeds  the  limits 
of  that  inquiry,  in  my  opinion  he  trans- 
gresses the  bounds  of  his  duty.  Now,  in 
this  case  the  charge  is  one  of  libel,  and 
what  was  it  the  duty  of  the  magistrate  to 
enquire  into  P  First,  to  see  whether  the 
written  matter  which  was  charged  to  be 
libellous  was  on  the  face  of  it  a  libel. 
Secondly,  to  see  whether  the  charge  of 
publication  was  brought  home  to  the  ac- 
cused, or,  at  all  events,  so  far  brought 
home  that  he  ought  to  be  put  upon  his 
trial.  It  is  said  that  the  magistrate  has 
to  do  more,  that  it  was  incumbent  upon 
him  to  receive  evidence  to  shew  the  truth 
of  that  which,  unless  the  truth  were 


shewn,  was  undoubtedly  libellous.  I  meet 
that  proposition  with  an  unhesitating  ne- 
gative. By  the  common  law  of  England, 
as  settled  prior  to  Lord  Campbell's  Act, 
and  as  it  still  remains  settled  indepen- 
dently of  that  Act,  truth,  whatever  may 
have  been  the  state  of  things  in  ancient 
times,  was  not  a  defence  upon  a  criminal 
charge  of  libel.  It  therefore  can  only  be- 
come a  defence  under  the  statute  to  whioh 
I  have  referred ;  and  it  can  only  be  a  de- 
fence under  the  statute  when  the  statutory 
conditions  have  been  complied  with.  A 
magistrate  therefore  can  only  take  evi- 
dence of  the  truth  of  a  libel  when  it  is  in 
issue  before  him  under  that  statute;  at 
common  law  he  could  not  enter  into  any 
such  enquiry.  But  then  does  Lord  Camp- 
bell's Act,  which  introduced  so  great  and 
important  an  alteration  and  innovation  in 
our  law  in  permitting  truth  to  be  a  de- 
fence upon  a  criminal  charge  of  libel, 
enable  a  magistrate  to  enter  upon  this 
new  branch  of  enquiry  in  a  case  like  the 
present?  Certainly  and  surely  not,  be- 
cause such  a  defence  does  not  arise  at  that 
stage,  and  it  cannot  therefore  be  put  for- 
ward and  insisted  upon  before  the  magis- 
trate. I  tested  that  by  this  most  pertinent 
question,  which  I  put  more  than  once, 
and  to  which  I  have  received  no  satisfac- 
tory answer  so  far  as  this  application  is 
concerned.  Suppose  Mr.  Labonchere  had 
succeeded  fullv  and  entirely  in  shewing 
the  truth  of  this  libel,  what  would  have 
been  the  duty  of  the  magistrate  ?  Not- 
withstanding the  truth  of  the  libel  and 
the  cogency  of  the  evidence,  the  magis- 
trate would  have  been  compelled  to  com- 
mit or  hold  Mr.  Labonchere  to  bail,  be- 
cause it  was  matter  which  could  not  be 

?>ne  into  or  decided  upon  before  him. 
on  must  first  have  commitment  or  hold- 
ing to  bail,  next  indictment,  next  pleas, 
and  the  pleas  must  be  such  as  to  satisfy 
the  exigencies  of  the  statute — and  until 
you  have  those  pleas  upon  the  record 
which  satisfy  the  exigencies  of  the  statu- 
tory conditions  there  is  no  defence  which 
can  be  raised  on  the  ground  of  truth. 
How,  then,  can  a  magistrate  enter  upon 
an  enquiry  whioh  is  beyond  his  province 
and  jurisdiction,  when,  even  if  the  truth 
were  established  to  the  uttermost,  he  can- 
not hold  his  hand,  but  must  commit  the 
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party,  if  there  is  a  libel,  and  if  the  pub- 
lication is  sufficiently  brought  home.  To 
my  mind,  therefore,  it  is  abundantly  clear 
that  any  enquiry  into  the  truth  of  these 
libellous  matters  was  beyond  the  pro- 
viuce  of  the  magistrate,  and  was  wholly 
irrelevant  to  the  only  enquiry  which  it 
was  competent  to  him  to  institute,  namely, 
whether,  independently  of  the  statutory 
defence,  which  could  only  be  raised  at  an 
ulterior  stage  of  the  proceedings,  the 
case  was  sufficiently  brought  home  to 
the  accused  to  call  for  commitment  or 
holding  to  bail.  That  is  my  view  with 
regard  to  jurisdiction.  In  my  opinion 
the  jurisdiction  of  the  magistrate  is  con- 
fined to  the  enquiry  as  to  whether  or  not, 
upon  a  proper  review  of  the  whole  evi- 
dence before  him,  for  the  defence  as  well 
as  for  the  prosecution,  he  arrives  at  the 
conclusion  that  the  case  is  one  which  he 
ought  to  send  for  trial,  and  a  defence 
which  cannot  be  raised  till  afterwards  is 
1  eyond  his  jurisdiction  to  enquire  into. 
Therefore,  so  far  as  the  truth  of  the  libel 
was  concerned,  Sir  Robert  Garden  was 
quite  right  in  what  he  did.  But  then  it 
is  said  that,  although  the  proof  of  the 
truth  of  the  matters  contained  in  this 
libel  would  not  have  been  available  so  as 
to  justify  the  magistrate  in  declining  to 
commit  the  defendant,  it  might  have 
been  received  with  a  view  to  its  being 
available  to  him  for  a  collateral  purpose, 
namely,  for  perpetuating  the  testimony. 
Now,  I  look  to  the  statute  and  I  find  no 
reference  to  the  perpetuation  of  evidence 
as  a  reason  why  magistrates  should  re- 
ceive it.  I  quite  agree  that,  incidentally, 
the  perpetuation  of  evidence  is  a  very 
great  advantage  which  arises  from  the 
procedure  established  by  the  statutes  for 
the  administration  of  criminal  justice  in 
the  matter  of  magisterial  enquiries.  In- 
deed, several  important  advantages  result 
from  the  system  of  procedure  which  has 
been  thus  established  by  statute.  First, 
those  who  have  to  frame  indictments 
have  before  them  the  evidence  contained 
in  the  depositions,  and  are  able  to  frame 
the  indictments  in  accordance  with  the 
precise  facts  of  the  case.  Then,  again, 
the  Judge  has  the  advantage  before  pro- 
ceeding to  hear  the  evidence  on  the  trial 
of  making  himself  more  or  less  familiar 


with  the  "  facts  and  circumstances "  of 
the  case.  Then  there  is  the  great  advan- 
tage that  if  there  is  any  material  discre- 
pancy between  the  statements  of  a  wit- 
ness on  the  trial  and  those  made  before 
the  magistrate,  that  discrepancy  may  be 
pointed  out,  and  the  evidence  of  the  wit- 
ness established  or  materially  shaken,  as 
it  ought  to  be,  in  such  an  event.  And, 
lastly,  there  is  the  very  important  advan- 
tage that  if  a  witness  who  has  given  his 
evidence  before  the  magistrate  dies  or  is 
too  ill  to  attend,  you  have  his  testimony 
in  a  form  in  which  it  can  be  used.  Bat 
although  there  are  these  advantages  in- 
cidental to  this  system  of  procedure,  I 
find  nothing  in  the  statute  which  war- 
rants the  conclusion  that,  because  of 
these  advantages,  the  magistrate  can 
exceed  the  limits  and  bounds  of  his  pro- 
per jurisdiction,  and  enter  into  an  enquiry 
which  is  ultra  and  foreign  to  the  ques- 
tion whether  he  shall  commit  or  hold  to 
bail  merely  to  perpetuate  such  testimony. 
I  see  nothing  in  the  circumstances  which 
warrant  any  such  presumption  that  that 
was  the  statutory  intention,  and  still  less 
any  language  which  indicates  that  that 
was  the  intention  of  the  Legislature. 
Then  it  is  said,  lastly,  "  But  this  evidence 
was  receivable  because  it  was  commenting 
on  the  conduct  of  a  public  man."  Now 
I  really  think  the  fallacy  of  such  an  ar- 
gument is  so  transparent  that  it  is  hardly 
worth  while  to  occupy  a  minute  of  time 
in  exposing  its  wrongfulness.  It  is  true 
that  if  you  comment  upon  given  facte 
which  are  not  in  themselves  libellous, 
though  yonr  comment  be  apparently 
libellous  and  unjust,  it  may  acquire  the 
character  of  privilege,  because  the  man 
of  whom  you  are  speaking  is  a  publio 
man.  I  will  illustrate  that  in  this  way. 
Suppose  a  writer  were  to  state  a  series  of 
facts — true  in  themselves,  at  all  events 
not  libellous — of  a  public  man  standing 
before  a  constituency  for  election,  and  to 
say,  "  This  man  is  a  dishonest  politician ; 
he  is  not  a  man  fit  to  be  trusted  with  the 
confidence  of  the  constituency."  Well, 
the  comment  in  itself  might  be  unjnst  and 
a  libellous  comment ;  but  the  facts  upon 
which  it  was  founded  not  being  them- 
selves libellous,  he  would  be  entitled  to 
say, "  Because  the  individual  has  puthira- 


Digitized  by  Google 


THE  DUTIES  OF  MAGISTRATES. 


Vol.  49.] 

The  Queen  v.  Carder*,  Q,7i. 

self  forward  in  a  public  capacity  I  am 
entitled  to  make  comments  upon  him, 
which  comments  are  privileged,  so  long 
as  they  are  not  malicious."  But  take  the 
converse  of  the  proposition.  To  say  that 
you  may  first  libel  a  man  and  then  com- 
ment upon  the  libel  is,  to  my  mind,  to 
enunciate  that  which  is  so  transparent  an 
absurdity  that  every  one  must  see  that  it 
is  not  worthy  of  argument.  If  you  say  a 
man  is  a  murderer,  and  has  committed 
every  crime  on  the  face  of  the  earth,  and 
then  say,  "  And  therefore  I  say  he  is  so 
and  so  and  so  and  so,"  you  cannot,  by 
calling  him  a  public  man,  justify  com- 
ments or  justify  facts.  Now  here  the 
fallacy  which  underlies  the  whole  argu- 
ment is  that  there  are  facts  which  are 
stated  independently  of  the  comments.  It 
is  said  that  Mr.  Lawson  is  so  and  so  and 
so  and  so,  and,  therefore,  ho  is  a  disgrace 
to  journalism.  Well,  it  may  be  that  you 
may  speak  of  a  public  man  as  a  disgrace 
to  journalism,  possibly — I  am  not  express- 
ing  any  opinion  about  that  as  matter  of 
comment—but  if  you  choose  to  justify  a 
general  and  sweeping  accusation  that  ho 
is  a  disgrace  to  journalism  by  stating  a 
serios  of  facts,  every  one  of  which  is  in 
itself  libellous,  you  cannot  jnstify  the 
statement  of  the  libellous  facts  on  the 
ground  that  they  are  comments  on  a 
public  man.  Facts  are  one  thing  and 
comments  are  another.  If  your  facts  are 
not  injurious,  and  you  can  show  them  to 
be  trne,  it  is  possible  that  your  comments, 
if  made  upon  the  conduct  of  a  public  man, 
may  escape  the  consequences  of  libel  by 
reason  of  tho  privilege  which  wonld  attach 
to  them.  But  your  facts  mnst  be  in  them- 
selves not  libellous.  The  statements  must 
bo  either  not  libellous,  or  you  must  be  in 
a  position  to  prove  the  facts.  But  here 
the  facts  stated  are  clearly  and  unmis- 
takably libellous,  unless  the  truth  can  be 
proved.  Bat  then  the  difficulty  of  prov- 
ing truth  is  this — that  you  cannot  prove 
the  truth  of  that  whioh  is  libellous  until 
a  stage  of  tho  proceeding  altogether  ulte- 
rior to  the  magistrate's  jurisdiction,  and, 
therefore,  from  whatever  point  of  view  I 
look  at  them,  the  arguments  in  this  case 
entirely  fail,  and  we  can  only  arrive  at 
one  conclusion,  that  this  defence  was  not 
evidence  before  the  magistrate.  We  may 


bear  in  mind  that  there  is  only  one  ground 
on  which  it  can  be  put  that  the  reception 
of  this  evidence  is  urgent  at  this  stage, 
and  that  is  that  the  witnesses  may  die  or 
fall  ill  whom  the  accused  wishes  to  call  or 
to  cross-examine,  but  the  danger  is  so 
remote  that  we  could  not  be  justified  in 
extending  the  provisions  of  the  statute 
merely  to  meet  it.  Just  let  me  put  this 
case  by  way  of  illustration.  Suppose, 
with  reference  to  the  duty  which,  it  is 
contended,  is  imposed  upon  the  magistrate 
by  Russell  Gurney's  Act,  that  Mr.  La- 
bouchere,  instead  of  offering  this  evidence 
to  establish  the  truth  of  his  statements, 
had  said,  "  Well  I  shall  not  dispute  upon 
the  present  occasion  your  duty  to  commit 
me  or  to  hold  me  to  bail.  This  is  not  the 
stage  at  which  I  shall  ask  you  to  receive 
evidence  to  prove  the  truth  of  the  asser- 
tions I  have  made ;  but  I  will  ask  it  of 
you  for  a  collateral  purpose.  I  desire  to 
put  it  on  record  in  order  to  perpetuate 
testimony  that  I  published  this  libel  under 
circumstances  of  the  greatest  possible 
provocation."  Would  that  have  been  ad- 
missible? Would  it  have  been  within 
the  province  and  duty  of  the  magistrate 
to  receive  it  ?  I  say  emphatically  no.  It 
was  not  within  his  province,  because  it 
had  nothing  on  earth  to  do  with  the  ques- 
tion whether  Mr.  Labouohere  should  be 
committed  or  not.  That  test  appears  to 
me  to  be  a  complete  answer  to  the  able 
argument  by  Mr.  Bussoll  that  Russell 
Gurney's  Act  was  intended  to  enablo  a  de- 
fendant to  obtain  evidence  and  perpetuate 
ovidence  by  calling  witnesses  before  the 
magistrate  with  the  view  of  establishing 
anything  which  at  any  time  throughout 
the  whole  course  of  the  enquiry,  not  only 
before  the  magistrate,  but  aftorwards  on 
the  trial,  could  possibly  have  any  rele- 
vancy or  be  material  to  the  defence.  It 
is  clear  that  the  magistrate  could  not,  for 
a  mere  collateral  purpose  ulterior  to  the 
exercise  of  his  jurisdiction,  take  upon 
himself  to  rocoive  evidonce  which  did  not 
go  to  the  only  issue  before  him — namely, 
whether  the  case  was  ono  which  ought  to 
bo  sent  for  trial.  On  these  grounds  I  am 
clearly  of  opinion  that  the  rule  must  be 
discharged. 

Lush,  J. — Tho  argument  urgod  before 
us  in  this  case  raises  two  questions,  which 
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I  think  I  ought  to  keep  distinct,  because 
they  are  distinct.  The  one  is  of  a  general 
character ;  the  other  has"  reference  to  this 
particular  case.  The  first  is  of  great  and 
general  importance,  as  affecting  the  juris- 
diction and  practice  of  magistrates  in 
their  investigation  of  criminal  charges 
and  their  discretion  in  dealing  with  ac- 
cused persons  brought  before  thorn.  The 
contention  is  that  every  person  brought 
before  a  magistrate  on  a  criminal  charge 
has  a  right  to  require  him  to  receive  evi- 
dence which  might  bo  serviceable  to  him 
on  his  trial,  in  case  he  should  be  com- 
mitted for  trial,  even  though  the  evi- 
dence would  have  no  tendency  to  prove 
or  to  disprove  the  guilt  of  the  party  so 
accused,  and  even  if  it  only  goes  to  mi- 
tigation of  punishment.  That  was  the 
general  proposition  contended  for  by  Mr. 
Russell  —  that  whatever  evidence  was 
proposed  to  be  adduced,  the  magistrate 
was  bound  to  receive  it,  even  though  his 
only  duty  was  to  determine  whether  a 
sufficient  case  had  been  established  for 
committing  the  defendant  for  trial  or 
holding  him  to  bail.  So  far  as  I  am  aware, 
it  is  the  first  time  such  a  proposition  has 
been  urged,  and  it  is  one  for  which  I  can 
find  no  authority,  nor  even  any  dictum 
giving  it  sanction.  Mr.  Russell  based 
his  argument  upon  particular  phrases  to 
be  found  in  two  Acts  of  Philip  &  Mary, 
in  7  Geo.  4,  in  Jervis's  Act,  and  again 
in  Mr.  Russell  Gurney's  Act,  and  he  en- 
deavoured to  support  it  by  considera- 
tions of  convenience,  incouvenience  and 
hardship  in  certain  events,  I  may  say 
that  considerations  of  inconvenience  occur 
to  one  on  the  other  side,  if  such  an  argu- 
ment is  to  prevail ;  but  of  course  all  such 
considerations  can  have  no  weight  with 
the  Court  if  they  are  inconsistent  with  the 
provisions  of  the  statute.  The  phrase 
first  occurs  in  the  Act  of  Philip  &  Mary, 
which  required  that  in  the  case  of  felony 
the  justices  shall  take  the  examination  of 
the  prisoner  and  information  of  them 
that  bring  him  in  of  the  fact  and  cir- 
cumstances thereof ;  and  the  same  or  as 
much  thereof  as  shall  be  material  to 
prove  the  felony  shall  be  put  in  writing, 
before  admitting  him  to  bail.  The  ma- 
gistrate is  therefore  to  hear  all  the  facts, 
so  as  to  collect  what  is  material  from 


them.  Another  Act  of  the  same  reign 
extended  that  provision  to  cases  where 
the  prisoner  was  committed  and  not 
bailed  ;  and  the  Acr7  Geo.  4,  using  the 
same  language,  further  extended  them  to 
misdemeanours.  It  became  the  duty  of 
the  magistrates  under  these  statutes  to 
record  so  much  evidence  as  was  material 
to  prove  the  guilt  of  the  party  accused. 
Then  came  Jervis's  Act,  which  by  sec- 
tion 17  provided  that  the  evidence  of  the 
fact  and  circumstances  of  the  case  so  taken 
in  writing — and  it  must  be  remembered 
that  at  that  time  what  the  justice  had  to 
put  into  writing  was  what  was  material 
to  the  issue  before  him — might  be  read 
at  the  trial  in  case  of  the  death,  absence 
or  illness  of  the  witness  who  gave  it 
Then  came  Mr.  Russell  Gurney's  Act, 
which  provides  for  the  first  time  for 
taking  the  evidence  on  behalf  of  the  pri- 
soner, and  upon  this  it  was  argued  that 
its  object  was  to  perpetuate  the  evidence 
for  the  prisoner's  benefit.  But  it  appears 
to  me  that  the  3rd  section  shews  that 
it  was  intended  to  remedy  a  grievance  of 
poor  persons  who  had  previously  to  go 
to  the  expense  of  subpoenaing  their  wit* 
nesses,  in  order  to  get  them  at  the  trial. 
Complaints  had — the  Act  stated— been 
frequently  made  as  to  the  injustice  done 
to  accused  persons  who,  by  reason  of 
their  poverty,  were  not  able  to  summon 
witnesses  on  their  trial ;  and  it  provided 
that  they  might  be  called  before  the  ma- 
gistrate, give  their  evidence,  and  be  bound 
over  to  appear  on  the  trial.  They  could, 
however,  be  examined  or  cross-examined 
only  as  to  facts  and  circumstances  mate- 
rial to  the  defence  or  tending  to  prove 
the  innocence  of  the  accused  person. 
The  statute  excluded  the  taking  of  evi- 
dence as  to  character,  and  yet  that  may 
be  very  important,  as  also  evidence  in 
mitigation  of  punishment.  If,  as  Mr. 
Russell  says,  a  person  accused  may  hare 
witnesses  to  prove  anything  that  might 
be  serviceable  at  his  trial,  why  does 
the  provision  exclude  witnesses  to  cha- 
racter ?  The  reason  is,  that  they  mnst 
be  witnesses  material  to  the  case— 
of  the  prisoner  that  may  be — or  tending 
to  prove  his  innocence.  These  two  ex- 
pressions are  on  purpose  to  point  to  the 
two  kinds  of  defence  that  may  be  raised 
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— one  in  reduction  of  tbe  crime,  the 
other  in  establishing  innocence.  A  man 
might  be  charged  with  murder,  and  he 
was  at  liberty,  if  he  could  do  so,  to  ad- 
dace  evidence  which  would  reduce  the 
crime  to  manslaughter ;  or  with  robbery 
with  violence,  which  by  evidence  he 
might  reduce  to  the  lesser  offence;  or 
with  aggravated  assault,  which  he  might 
by  evidence  shew  to  have  been  a  common 
assault.  If  a  party  were  charged  with 
having  published  a  defamatory  libel,  well 
knowing  it  to  be  false,  he  might  by  evi- 
dence reduce  the  offence  to  the  minor 
charge  of  having  published  a  defamatory 
libel.  All  such  evidence  would  be 
material  to  the  case  of  the  accused, 
though  not  proving  his  innocence.  Those 
are  the  only  statutes,  and  there  is  no- 
thing in  the  later  ones  to  widen  the 
field  of  enquiry.  Evidence  is  to  be  re- 
ceived on  the  one  hand  to  prove  the 
guilt,  on  the  other  to  prove  the  innocence 
or  rebut  the  presumption  of  the  guilt  of 
the  accused. 

Then  as  to  the  alleged  object  of  the 
statutes  being  to  perpetuate  testimony, 
that  point  has  been  fully  dealt  with  by 
the  Lord  Chief  Justice.  Perhaps  at  com- 
mon law  the  deposition  of  a  witness  who 
had  died  might  have  been  admitted  at 
the  trial;  but  it  is  to  be  observed  that 
now  the  provision  for  the  reading  of  the 
deposition  is  of  a  very  limited  character, 
for  if  a  witness  runs  away  his  deposition 
cannot  be  read.  One  object  of  having 
the  deposition  was  for  the  information  of 
the  prisoner  himself,  and  another  for  the 
information  of  the  Judge  who  might  try 
him ;  but  whatever  be  the  various  objects 
the  language  of  the  Act  excludes  all  evi- 
dence not  material  to  the  case  or  tending 
to  prove  the  prisoner's  guilt  or  innocence. 

Then,  as  to  the  particular  proposition, 
it  was  urged  that  the  magistrate  had 
wrongly  refused  to  receive  evidence  as 
to  the  truth  of  the  alleged  libel ;  and  in 
comparing  the  affidavits  made  by  Mr. 
Labouchere  and  Sir  Robert  Carden,  I 
cannot  doubt  that  that  involves  the 
quesstion  which  the  parties  came  before 
us  to  have  decided.  I  therefore  come 
to  the  question  whether,  on  a  charge  of 
publishing  a  malicious  libel,  it  is  com. 
Vol.  49.- M.Q. 
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potent  to  'prove  more  than  publication, 
and  that  the  party  making  the  charge 
is  the  person  referred  to  in  the  alleged 
libel.  Now,  it  is  perfectly  clear  that 
up  to  the  time  of  the  passing  of  Lord 
Campbell's  Act  the  truth  of  a  libel  was 
no  defenoe  at  all.  That  Act  made  an 
alteration  in  the  law,  and  under  certain 
conditions  it  enabled  a  person  charged 
with  publishing  a  defamatory  libel  to  rely 
for  his  defence  on  the  truth  of  the  libel. 
But  it  expressly  provided  that  the  ques- 
tion of  the  truth  of  the  libel  should  be 
raised  by  plea,  and  the  plea  can  only  be 
had  recourse  to  after  committal.  It  has 
been  said — and  it  is  unfortunately  true — 
that  if  the  defendant  here  should  be  com- 
mitted for  trial  or  held  to  bail,  he  may, 
though  charged  under  tbe  5tb  section  of 
Lord  Campbell's  Act,  be  indicted  under 
the  4th  section.  I  hope  the  law  will  be 
altered  in  that  respect;  but  the  question  ' 
we  have  to  decide  is  what  is  the  law  now 
as  to  the  taking  of  evidence  on  the  pre- 
liminary enquiry  on  a  charge  founded  on 
the  5th  section  of  the  Act.  If  the  de- 
fendant had  been  charged  with  having 
published  a  defamatory  libel,  well  knowing 
it  to  be  false,  he  would  be  entitled  to  ad- 
duce evidence  to  shew  that  he  had  no 
snch  knowledge,  and  thus  indirectly 
of  proving  the  truth  of  the  libel ;  but  on 
a  charge  of  publishing  a  defamatory  libel, 
justification  as  to  the  trath  of  the  libel 
can  only  be  grounded  upon  a  plea,  and 
it  is  optional  to  a  defendant  when  he 
comes  to  take  his  trial  so  to  defend  him- 
self or  not ;  but  if  he  does,  he  must  not 
only  state  that  the  publication  of  the 
alleged  libel  was  for  the  public  benefit, 
but  the  facts  on  which  he  relies  to  bear 
out  that  assertion.  The  case  of  Ex  parte 
EUissen  (2)  has  been  relied  on  as  over- 
ruling that  of  The  Queen  v.  Toumshend 
(1),  bat  I  think  it  is  to  be  regretted  that 
the  learned  editor  of  the  book  in  which  it 
is  so  stated  had  not  made  enquiry  at  the 
Crown  Office,  for  he  would  then  have 
seen  that  the  two  cases  had  been  similarly 
decided,  and  persons  wonld  not  have  been 
misled  by  supposing  that  the  one  had 
overruled  the  other.  In  my  opinion  those 
two  cases  were  perfeotly  well  decided, 
and,  therefore,  that  in  this  case  the  rule 
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for  a  mandamus  ought  to  be  discharged 
with  costs  to  both  parties. 

Manibtt,  J. — As  I  took  part  in  grant- 
ing this  role  I  think  it  right  to  say  that 
it  was  not  owing  to  any  doubt  entertained 
either  by  my  learned  brother,  Mr.  Justice 
Field,  or  myself,  as  to  the  law  of  the  case 
that  we  granted  the  rule.  We  entertained 
no  doubt;  but,  having  regard  to  that 
which  is  now  admitted  on  all  hands  to  be 
the  fact — namely,  the  importance  of  the 
case — we  thought  it  better,  more  expe- 
dient, that  a  rule  nisi  should  be  granted, 
in  order  that  the  matter  should  undergo 
such  discussion  as  it  has  undergone — 
full,  exhaustive,  and  elaborate  as  it  has 
been — and  be  solemnly  decided  in  order 
that  there  might  be  no  doubt  or  difficulty 
in  future.  Having  said  so  much,  my  ob- 
servations on  the  case  will  be  very  short. 
Agreeing  as  I  do  with  the  exhaustive 
judgment  of  tho  Lord  Chief  Justice, 
supplemented  in  some  very  important 
points  aa  regards  the  general  adminis- 
tration of  the  law  by  Mr.  Justice  Lush 
— agreeing  as  I  do  with  the  principles 
they  have  enumerated  and  the  conclusions 
at  which  they  have  arrived — I  have  little 
to  add  to  what  has  been  said.  I  have 
little  to  add  because  it  seems  to  me  quite 
sufficient  to  found  my  judgment  on  the 
statute  itself — I  mean  Lord  Campbell's 
Act.  In  that  statute  will  be  found,  as  I 
take  it,  the  answer  to  this  application. 
We  need  go  no  further.  Now,  it  cannot 
be  doubted  that  until  the  passing  of  Lord 
Campbell's  Aot  the  magistrates  had  no 
jurisdiction  whatever  to  enter  into  theques- 
tion  of  the  truth  or  falsehood  of  a  libel, 
and  even  under  the  5th  section  of  the  Act 
charging  simply  a  defamatory  libel — the 
section  under  which  these  proceedings  are 
brought — evidence  as  to  the  truth  of  a 
libel  cannot  be  given  before  a  magistrate. 
Therefore,  it  was  decided — rightly  decided, 
as  it  seems  to  me — in  the  case  of  The 
Queen  v.  Tovmshend  (l),-that  if  a  magis- 
trate, on  the  preliminary  inquiry,  went 
into  evidence  as  to  the  truth  of  the  libel, 
he  went  into  evidence  that  was  not  rele- 
vant to  the  matter  before  him,  and  that 
the  evidence  so  given  could  not  be  made 
the  subject  of  an  indictment  for  perjury 
at  any  stago  of  the  case,  either  before  or 
after  the  trial.   The  depositions  would  be 


simply  so  much  waste  paper.  Therefore, 
it  seems  to  me  that  to  compel  a  magistrate 
to  take  evidence  irrelevant  to  the  issue  be- 
fore him  would  be  simply  going  through 
a  mockery — a  hollow  mockery.  But  it  is 
said  that  the  evidence  might  be  useful  to 
the  defendant  afterwards  at  the  trial,  if 
only  in  mitigation  of  punishment.  Well, 
that  could  not  at  any  time  have  been 
held,  and  even  affidavits  as  to  the  truth 
of  a  libel  after  trial  or  after  conviction 
cannot  be  received.  Indeed  ever  since 
the  great  case  of  The  King  v.  Sir  Frauds 
Burdett  (6)  affidavits  as  to  truth  never 
have  been  received.  They  have  always 
been  rejected.  It  is  only  when  a  person 
charged  with  libel  has  complied  with  the 
6th  section  of  Lord  Campbell's  Act  that 
the  question  can  be  gone  into.  It  is  now 
open  to  a  person  to  plead  the  truth  of 
the  matter  charged,  bnt  at  the  same  time 
he  must  establish  that  it  was  for  the 
benefit  of  the  public  that  the  matters  so 
charged  should  be  published;  and  it  is 
only  when  that  plea  has  been  entered — 
guarded  as  it  is — that  the  question  can 
be  gone  into.  It  is,  in  fact,  specially 
enacted  that  the  matters  charged  shall 
not  be  enquired  into  without  such  plea. 
In  this  case  the  defendant  has  had  no  op- 
portunity of  legally  entering  such  a  plea 
— the  enquiry  has  not  yet  arrived  at  the 
stage  for  it ;  and  if  the  magistrate  were 
to  receive  the  evidence  he  would  be  going 
beyond  the  limits  of  his  jurisdiction.  In 
my  opinion  it  is  only  necessary  to  refer  to 
the  common  law,  and  to  the  provisions 
contained  in  the  6th  section  of  Lord 
Campbell's  Aot,  to  find  ground  for  dis- 
charging this  rule  upon  the  point  of  the 
reception  of  evidence  as  to  the  truth  of 
the  matter.  And  there  I  might  well  con- 
clude what  I  have  to  say ;  because  any 
one  looking  at  the  affidavits  will  see  that 
that  was  the  only  question  which  the 
magistrate  intended  to  be  presented  to 
the  Court.  Several  other  points,  however, 
have  been  raised,  on  only  one  of  which 
will  I  comment.  It  has  been  urged  that 
the  defendant  was  entitled  to  a  mandamus 
on  the  ground  that  the  evidence  he  de- 
sired to  be  received  would  tend  to  shew 
that  tho  libel  was  a  fair  comment  on  the 

(6)  4  B.  &  Aid.  95. 
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public  acts  of  a  public  man.  Well,  with 
regard  to  some  of  the  passages  of  that 
libel — and  only  some  have  been  mentioned 
—I  should  have  thought  that,  after  hear- 
ing them,  it  required  some  courage  to  say 
that  any  magistrate  could  be  asked  to 
receive  evidenoe  to  lead  him  to  the  con- 
clusion that  that  which  the  libel  itself 
shews  is  not  true  was  true — namely,  that 
that  libel,  consisting  as  it  does  of  what  I 
venture  to  say  may  fairly  be  characterised 
as  vulgar,  coarse  abuse  and  vituperation, 
and  that  of  a  very  remarkable  and  ex- 
treme character,  could  for  one  moment  by 
any  sensible  person  be  treated  as  fair 
comment  upon  the  public  conduot  of  a 
public  man.  And,  if  the  question  was 
before  us  whether  a  mandamus  should 
issue  to  compel  the  magistrate  to  receive 
evidence  to  contradict  that  which  on  the 
face  of  the  libel  itself  is  manifest  and 
transparent,  if  we  granted  such  an  appli- 
cation we  should  be  simply  ordering  him 
to  do  that  which  is  revolting  to  common 
sense,  and  which,  it  seems  to  me,  would 
bring  scandal  upon  that  high  preroga- 
tive writ  of  mandamus — that  we  should 
really  be  offering,  in  the  name  of  the 
Queen,  an  insult  to.  the  understanding 
and  the  common  sense  of  the  magistrate 
to  whom  it  was  directed.  Therefore,  it 
seems  to  me  to  be  only  necessary  to  look 
at  the  libel  itself  to  say  that  this  Court 
oonld  never  entertain  the  suggestion  of 
issuing  a  mandamus  compelling  the  ma- 
gistrate to  receive  evidenoe  that  the  mat- 
ter charged  in  this  case  constituted  a  fair 
comment  on  the  public  acts  of  a  public 
man. 

Rule  discharged. 


Solicitors— A.  T.  Cox,  for  complainant;  T.  J. 
Nelson,  the  City  Solicitor,  for  Sir  R.  Carden ; 
H.  Ember  &  Co.,  for  defendant*. 
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[CROWN  CASE  RESERVED.] 


•  } 


THE  QUEEN  V.  MARTIN.* 


Forgery — Fictitious  Christian  Name. 

The  prisoner  in  payment  for  a  pony  and 
cart  purchased  by  him  from  the  prosecutor, 
drew  a  cheque,  in  the  presence  of  the  pro- 
secutor, upon  a  bank  in  which  he,  the 
prisoner,  had  no  account,  in  the  name  of 
William  Martin,  his  real  name  being 
Robert  Martin,  and  gave  it  to  the  prose- 
cutor as  his,  the  prisoner's,  own  cheque 
drawn  in  his  own  name.  The  prosecutor 
received  it  in  the  belief  that  it  was  drawn 
in  the  prisoner's  own  name : — 

Held,  thai  as  the  prisoner  gave  the 
cheque  entirely  as  his  own,  his  subscribing 
it  by  a  fictitious  name  did  not  make  it  a 
forgery,  the  credit  having  been  wholly 
given  to  himself,  without  any  regard  to  the 
name,  or  any  relation  to  a  third  person. 

Dunn's  Case  (1  L.  0.  C.  59)  followed. 

Case  reserved  by  Cookburn,  C.J. 

The  prisoner  Robert  Martin  was  tried 
on  an  indictment  which  charged  him  in 
one  count  with  having  forged,  and  in  an- 
other with  having  uttered,  a  forged  order 
for  the  sum  of  327.  with  intent  to  defraud. 
The  facts  were  as  follows : — 

The  prosecutor  George  Lee  is  a  horse- 
dealer  at  Ashford  in  Kent  The  prisoner 
Martin  had  been  for  many  years  collector 
of  the  tolls  of  the  markets  of  Ashford 
and  Maidstone,  and  was  well  known  to 
the  prosecutor.  In  the  course  of  the 
present  year,  the  prisoner,  having  ceased 
to  hold  the  above-mentioned  offices,  left 
the  neighbourhood  and  went  to  reside  in 
South  wark.  On  the  2nd  of  September, 
being  again  at  Ashford,  for  what  purpose 
did  not  appear,  he  saw  the  prosecutor 
Lee  in  the  street  in  a  pony- cart,  and  ac- 
costed him,  enquiring  if  he  (Lee)  had  a 
pony  for  sale,  whereupon  the  prosecutor 
recommended  him  to  buy  the  pony  he 
was  then  driving.  A  deal  ensued,  the 
result  of  which  was  that  the  prosecutor 
agreed  to  sell,  and  the  prisoner  to  buy, 
the  pony  and  carriage  for  822. 

The  prisoner  proposing  to  gfae  his 
cheque  for  the  amount,  both  parties  went 

*  Coram  Cockburn,  C.J.;  Lnsh,  J.;  Huddle- 
ston,  J. ;  Lindley,  J. ;  and  Hawkins,  J. 
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into  an  adjoining  inn  in  order  that  the 
cheque  might  be  there  drawn.  The 
prisoner  then  produced  a  printed  form  of 
cheque  of  the  bank  of  Messrs.  Wigan  & 
Co.,  bankers  of  Maidstone,  taken  from  a 
cheque-book  of  which  he  had  become 
possessed  as  a  former  customer  of  the 
bank.  This  he  filled  up  in  the  presence 
of  the  proseontor,  with  the  name  of  the 
latter  as  payee,  signed  it  in  the  name  of 
William  Martin,  his  name  being  Robert, 
and  delivered  it  to  the  prosecutor,  who 
pat  it  in  his  pocket  without  further  look- 
ing at  it  or  observing  in  what  name  it 
was  signed,  after  which  he  proceeded  to  ~ 
give  possession  of  the  pony  and  carriage 
to  the  prisoner.  On  the  ensuing  morning 
the  prisoner  drove  the  pony  and  carriage 
to  town,  and  on  the  day  after  drove  to 
Barnet  Fair,  where  he  sold  both.  On 
the  cheque  being  presented  at  Messrs. 
Wigan's  bank,  payment  was  refused  on 
the  ground  that  the  signature  was  not 
that  of  any  customer  of  the  bank. 

The  prisoner  had  been  a  customer  of 
the  bank,  and  had  had  an  account  there 
in  his  proper  name  of  Robert  Martin; 
but  his  account  remaining  overdrawn  for 
some  time  after  he  had  ceased  to  be  the 
collector  of  the  market  tolls,  and  the 
bank  insisting  on  the  balance  due  to 
them  being  paid,  the  amount  was  ac- 
cordingly paid  on  the  4th  of  June,  and 
the  account  was  then  closed.  No  money 
was  afterwards  paid  in  to  the  prisoner's 
credit,  nor  was  any  cheque  drawn  by 
him.  He  asserted,  indeed,  in  his  defence 
on  this  charge  that  he  had  expected 
money  to  have  been  paid  in  to  his  ac- 
count, but  no  evidence  was  adduced  to 
shew  that  there  was  any  foundation  for 
this  statement.  No  name  was  mentioned 
of  any  person  owing  him  money  or  by 
whom  he  expected  money  to  be  paid  into 
the  bank  on  his  account.  He  had  ceased  * 
to  all  intents  and  purposes  to  be  a  cus- 
tomer of  the  bank,  and  must  have  been 
fully  aware  that  a  cheque  drawn  by  him 
on  the  bank  would  certainly  be  dis- 
honoured. 

Under  these  circumstances  there  can 
be  no  doubt  that  the  prisoner  had  been 
guilty  of  the  offence  of  obtaining  the 
prosecutor's  goods  by  false  pretences. 
But  the  indictment  being  for  forgery  of 


the  cheque,  and  it  appearing  to  me 
.doubtful  whether  the  charge  of  forgery 
could  npon  the  facts  proved  be  upheld, 
I  reserved  the  case  for  the  consideration 
of  the  Court. 

In  considering  this  question  I  have 
further  to  call  attention  to  the  following 
facts : — 

The  prisoner  in  drawing  this  cheque 
and  delivering  it  to  the  prosecutor,  did 
not  do  so  in  the  name  of,  or  as  repre- 
senting, any  other  person,  real  or  ficti- 
tious. The  cheque  was  drawn  and  ut- 
tered as  his  own,  and  it  was  so  received 
by  the  prosecutor,  to  whom  the  prisoner 
was  perfectly  well  known  as  an  acquaint, 
anoe  of  twenty  years'  standing,  and  by 
whom  he  was  seen  to  sign  it.  The  pri- 
soner did  not  obtain  credit  with  the  pro- 
secutor by.  substituting  the  Christian 
name  of  William  for  that  of  Robert.  He 
would  equally  have  got  credit  had  he 
signed  his  proper  name  of  Robert.  The 
credit  was  given  to  the  prisoner  himself, 
not  to  the  name  in  which  the  cheque  was 
signed ;  the  cheque  was  taken  as  that  of 
the  individual  person  who  had  just  been 
seen  to  sign  it,  not  as  the  cheque  of 
William  Martin  as  distinguished  from 
Robert  Martin,  or  of  any  other  person 
than  the  prisoner.  On  the  contrary,  if 
the  prosecutor,  who  knew  the  prisoner's 
name  to  be  Robert,  had  observed  that 
the  signature  was  in  the  name  of  Wil- 
liam, he  would  in  all  probability  have 
suspected  something  wrong,  and  would 
have  refused  to  take  the  cheque. 

There  was  nothing  whatever  from 
which  the  motive  of  the  prisoner  in  sign- 
ing a  wrong  Christian  name  could  be 
gathered.    There  happened,  indeed,  to 
be  a  William  Martin  a  customer  of  the 
bank,  but  this  was  unknown  to  the  pri- 
soner; besides  which,  as  the  prisoner 
was  perfectly  aware  that  his  person  and 
true  name  were  well  known  to  the  pro- 
secutor, it  could  not  be  supposed  thatbe 
intended  to  pass  himself  off  as,  or  me 
cheque  as  the  cheque  of,  any  Willi**1 
Martin  other  than  himself.   The  only 
motive  which  has  occurred  to  my  mind 
as  one  which  might  have  induced  bini  k> 
sign  a  false  Christian  name  is,  ^  ^ 
may  have  thought  that  by  so  doing  n® 
might  avoid  being  liable  on  the  cheque 
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when  payment  had  been,  as  it  was  cer- 
tain to  be,  refused.  This,  however, 
amounts  to  no  more  than  conjecture.  Be 
it  as  it  may,  and  whatever  may  have 
been  the  motive,  it  occurred  to  me  that 
while  there  had  been  a  fictitious  sig- 
nature to  the  cheque  in  question,  so  far 
as  the  Christian  name  was  concerned, 
yet  the  signature  having  been  affixed  by 
the  prisoner,  and  the  cheque  delivered 
by  him  as  his  own,  though  there  had 
been  a  signature  in  a  fictitious  name,  the 
name  could  not  be  said  to  be  that  of  a 
fictitious  person,  and  that  in  this  respect 
the  case  did  not  fall  within  the  principle 
of  the  cases  in  which  it  has  been  held 
that  the  use  of  the  pretended  name  of  a 
fictitious  person  amounts  to  forgery.  I 
have,  therefore,  songht  the  assistance  of 
the  Court  as  to  whether,  under  the  cir- 
cumstances, the  affixing  a  fictitious 
Christian  name  to  this  cheque  by  the 
prisoner  amounts  to  forgery  as  charged 
in  the  indictment. 
No  counsel  appeared  to  argue  the  case. 

Hawkins,  J.,  referred  to  Dunn's  Oase 
(!)• 

Oockbuen,  C.J. — This  case  is  con- 
cluded by  authority,  independently  of 
which  I  entertain  no  doubt.  In  Dunn's 
Case  (1)  it  was  resolved  by  the  Judges 
that  "  in  all  forgeries  the  instrument 
supposed  to  be  forged  must  be  a  false  in- 
strument in  itself;  and  that  if  a  person 
give  a  note  entirely  as  his  own,  his  sub- 
scribing it  by  a  fictitious  name  will  not 
make  it  a  forgery,  the  credit  there  being 
wholly  given  to  himself,  without  any  re- 
gard to  the  name,  or  any  relation  to  a 
third  person."  The  conviction  must 
therefore  be  quashed. 

The  other  Judges  concurred. 

Conviction  gnashed. 
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,} 


THE  QUEEN  V.  WILSON.* 


Debtors  Act,  1869  (32  33  Viet.  e.  62. 
s.  12) — Adjudication  of  Bankruptcy  — 
Infant— Trade  Debts— Infants  Belief  Act, 
1874  (87  $•  88  Vict.  c.  62,  s.  1). 

The  prisoner  was  convicted  under  section 
12  of  the  Debtors  Act,  1869  (32  8f  33  Vict, 
c.  62),  for  that  he,  within  four  months  be- 
fore  the  presentation  of  a  bankruptcy  peti- 
tion against  him,  upon  which  he  was 
adjudged  bankrupt,  quitted  England,  taking 
with  him  property  to  the  amount  of  201. 
which  ought  by  law  to  have  been  divided 
amongst  his  creditors.  The  prisoner,  who 
traded  in  Hull,  left  England  with  a  sum  of 
money  exceeding  201.,  and  was  during  his 
absence  adjudged  bankrupt.  At  the  time 
he  was  so  adjudged  he  was,  as  also  at  the 
present  time,  a  minor.  The  debts  proved 
against  his  estate  in  the  bankruptcy  were 
trade  debts,  and  it  did  not  appear  that 
any  debts  for  necessaries  supplied  to  him 


(1)  1  L.C.C.W. 


Held,  that  the  conviction  could  not  be 
upheld,  because  the  prisoner  had  no  credi- 
tors amongst  whom  the  said  sum  of  money 
ought  by  law  to  have  been  dwided,  the  trade 
contracts  being,  by  the  Infants  Belief  Act, 
1874  (37    88  Vict.  e.  62.  s.  1),  void  (1). 

Case  reserved  by  the  Recorder  of  Hull. 

The  prisoner  was  tried  on  an  indict- 
ment under  the  12th  section  of  the 
Debtors  Aot,  1869  (2),  charging  him 

*  Coram  Cockburn,  C.J.;  Huddleston,  B.; 
Lindley,  J. ;  Manisty,  J. ;  and  Hawkins,  J. 

(1)  See  further  Ex  parte  Kibble,  44  Law  J.  Rep. 
Bankr.  63;  Lav  Rep.  10  Ch.  App.  873;  and  Be 
Lynch,  46  Law  J.  Rep.  Bankr.  48;  Law  Rep. 
2  Ch.  D.  227. 

(2)  82  &  83  Vict  c  62.  b.  12:  "If  any  person 
who  is  adjudged  a  bankrupt,  or  has  his  affairs 
liquidated  by  arrangement,  after  the  presentation 
of  a  bankruptcy  petition  against  him  or  the  com- 
mencement of  the  liquidation,  or  within  four 
months  before  such  presentation  or  commence- 
ment, quits  England,  and  takes  with  him  .... 
any  part  of  his  property  to  the  amount  of  201. 
or  upwards,  which  ought  by  law  to  be  divided 
amongst  his  creditors,  he  shall  (unless  the  jury'is 
satisfied  that  he  had  no  intent  to  defraud)  be 
guilty  of  felony." 
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with  having  feloniously,  within  four 
months  before  the  presentation  of  a  bank- 
ruptcy petition  against  him,  quitted  Eng- 
land, and  taken  with  him  his  money,  to 
the  amount  of  20Z.  and  upwards,  which 
ought  by  law  to  have  been  divided 
amongst  his  creditors,  with  intent  to  de- 
fraud. The  prisoner  traded  in  Hull  as  a 
Baltic  merchant.  On  the  19th  of  October, 
1878,  he  drew  out  of  his  bankers'  hands 
at  Hull  the  sum  of  128Z.  in  cash,  and  on 
the  27th  of  the  same  month  quitted  Eng. 
land  for  Sydney,  and  arrived  at  the  latter 
place  on  the  2nd  of  February,  1879. 

On  the  30th  of  November,  1878,  within 
four  months  of  the  prisoner  having  quitted 
England  as  aforesaid,  a  petition  in  bank- 
ruptcy was  presented  in  the  local  Court 
of  Bankruptcy  at  Hull  against  him,  and 
he  was  on  the  same  day  adjudicated  a 
bankrupt.  At  the  time  the  prisoner  was 
so  adjudicated  a  bankrupt  he  was  on  the 
high  seas  on  his  way  to  Sydney.  On  the 
3rd  of  February,  1879,  the  prisoner  was 
apprehended  at  Sydney,  and  charged  with 
this  offence,  and  he  then  gave  up  to  the 
officer  apprehending  him  the  sum  of  967. 
in  gold  and  notes,  and  confessed  to  him 
that  it  was  part  of  the  money  he  had 
taken  with  him  when  he  quitted  Eng- 
land. 

The  debts  proved  against  the  estate 
were  all  trade  debts,  and  contracted  by 
the  prisoner  in  his  trade  as  a  Baltic  mer- 
chant. No  debts  for  necessaries  were 
proved  against  the  estate,  nor  was  it 
shewn  that  any  debts  for  necessaries 
existed.  The  file  of  the  proceedings  in 
the  said  Bankruptcy  Court  was  put  in 
evidence,  and  amongst  them  was  the 
order  of  adjudication  of  the  prisoner  to 
be  a  bankrupt,  dated  the  30th  of  Novem- 
ber, 1878. 

On  the  prisoner's  part  it  was  proved 
before  me  that  the  prisoner  was  born  on 
the  13th  of  March,  1859.  He  was  conse- 
quently a  minor  at  the  time  of  the  afore- 
said adjudication  of  bankruptcy,  and  at 
the  time  when  he  contracted  the  aforesaid 
debts  which  had  been  proved  against  his 
estate ;  and  it  was  contended  on  his  be- 
half that  by  reason  of  his  infancy  the  said 
proceedings  in  bankruptcy  were  void} 
that  he  had  not  and  could  not  have  any 
creditors  within  the  meaning  of  the  12th 


section  of  the  Debtors  Act,  1869,  amongst 
whom  the  property  which  he  took  away 
with  him  ought  by  law  to  be  or  to  have 
been  divided,  inasmuch  as  since  the  In. 
fante  Belief  Act,  1874  (3),  contracts  by 
infants,  except  for  necessaries,  are  void ; 
and  that  the  prisoner  was  never  liable  at 
law  or  in  equity  for  the  said  debts  con- 
tracted during  his  infancy,  and  could  not 
have  creditors  in  respect  of  them. 

The  jury  convicted  the  prisoner,  and 
the  question  reserved  for  the  Court  waa 
whether,  under  the  circumstances  stated, 
the  prisoner  ought  to  have  been  convicted. 

OyrU  Dodd,  who  appeared  for  the  pri- 
soner, was  stopped  by  the  Court. 

Qoret  (The  Attorney -Omeral,  Sir  John 
HoUcer,  with  him),  for  the  prosecution, 
admitted  that  the  conviction  could  not 
be  sustained,  because  the  prisoner  had  no 
creditors  amongst  whom  the  said  sum  of 
money  ought  by  law  to  have  been  divided, 
the  trade  contracts  being  by  the  Infanta 
Belief  Act,  1874  (3),  void. 

Cockbubn,  C.J.— We  are  all  agreed 
that  this  conviction  cannot  be  sustained. 

Conviction  quashed. 


Solicitors — The  Solicitor  to  the  Treasury,  for  the 
prosecution ;  E.  Laverack,  Hall,  for  the  pri- 
soner. 


(8)  37  &  38  Vict.c  62.  s.l:  "All  contract*,  whe- 
ther by  specialty  or  by  simple  contract,  henceforth 
entered  into  by  infanta  for  the  repayment  of  money 
lent  or  to  be  lent,  or  for  goods  supplied  or  to  be 
supplied  (other  than  contracts  for  necessaries))  and 
all  account*  stated  with  infants  shall  be  absolutely 
void:  Provided  always,  that  this  enactment  shall 
not  invalidate  any  contract  into  which  an  infant 
may,  by  any  existing  or  future  statute,  or  by  the 
rules  of  common  law  or  equity,  enter,  except  sneh 
as  now  by  law  are  voidable." 


Digitized  by 


Google 


Vol.  49.} 


THE  DUTIES  OF  MAGISTRATES. 


15 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.   "I   dakbt  (appellant)  v.  hooter 
Nov.  28.  J  (respondent). 

Highways — Name  of  Owner  of  Oart, 
when  to  be  painted  on  it — Highway  Act, 
1835  ( 5  $  6  WUL  4.  c.  50),  76— 
"Cart  ' — Customs  and  Inland  Revenue 
Duties  Act,  1869  (32  33  Vict.  o.  14), 
$s.  18  and  19. 

A  light  spring  cart  used  by  the  maker  of 
agricultural  implements  for  conveying  them 
to  market  as  well  as  for  driving  himself 
and  family  from  place  to  place,  and  on 
which  he  paid  a  tax  under  32  33  Vict, 
c.  14.  s.  18,  is  not  a  u  cart "  within  the 
meaning  of  section  76  of  the  General  High- 
way Act,  1835  (5  6  Will.  4.  c.  50),  so 
as  to  make  it  necessary  for  the  owner's 
name  to  be  painted  thereon. 

Cask  stated  by  justices  under  20  &  21 
Vict.  o.  48. 

At  the  Petty  Sessions  holden  at  the 
justice  room  in  the  parish  of  Wrawby, 
in  and  for  the  division  of  Brigg,  in  the 
parts  of  Lindsey,  on  the  8rd  day  of  June, 
1879,  an  information  and  complaint  pre- 
ferred by  Thomas  Danby  (hereinafter 
called  the  appellant)  against  George 
Hunter  (hereinafter  called  the  respon- 
dent) under  section  76  of  the  Act,  5  & 
6  Will.  4.  cap.  50  (1),  charging  for  that 

(1)  5  &  8  Will.  4.  c  50.  8.  76 :—"  And  be  it 
farther  enacted  that  the  owner  of  every  waggon, 
cart  or  other  such  carriage,  shall  paint  or  cause 
to  be  painted  in  one  or  more  straight  line  or  lines 
upon  some  conspicuous  part  of  the  right  or  off- 
side of  his  waggon,  cart  or  other  such  carriage, 
or  upon  the  off-side  shafts  thereof,  before  the 
same  shall  be  used  on  any  highway,  his  Christian 
name  and  surname,  or  the  style  and  title  by  which 
he  is  commonly  designated,  and  the  place  of  his 
trade  or  abode,  or  the  Christian  and  surname  and 
place  of  trade  or  abode  of  a  partner  or  owner 
thereof  at  full  length  in  large  legible  letters  in 
white  upon  black  or  black  upon  white,  not  less 
than  one  inch  in  height,  and  continue  the  same 
thereupon  so  long  as  such  waggon,  cart  or  other 
such  carriage  shall  be  used  upon  any  highway ; 
and  every  owner  of  any  waggon,  cart  or  other 
such  carriage  who  shall  use  or  allow  the  same  to 
be  used  on  any  highway  without  the  name  and 


he,  the  respondent,  on  the  1st  day  of 
May  last,  at  the  parish  of  Wrawby  in 
the  parts  aforesaid,  then  being  the  owner 
of  a  certain  cart,  unlawfully  did  use  the 
same  on  a  certain  highway  there  situate 
called  Wrawby  Street  without  having 
then  and  there,  and  before  the  same  was 
so  used,  his  name  printed  thereon  as  re- 
quired by  the  statute  in  that  behalf,  was 
heard  and  determined  by  us,  and  upon 
such  hearing  we  dismissed  the  said  in- 
formation and  complaint. 

Upon  the  hearing  of  the  said  informa- 
tion and  complaint  it  was  proved  on  the 
part  of  the  appellant  and  found  as  a  fact 
that  the  respondent  was  the  owner  of  a 
cart,  and  did  use  the  same  on  the  high- 
way in  question  without  having  his 
name  painted  thereon,  but  on  the  part  of 
the  respondent  it  was  contended  that  the 
cart  which  he  so  used  was  not  such  a 
"  cart  or  other  carriage  "  as  was  contem- 
plated by  the  statutes.  It  was  proved 
by  the  respondent  and  admitted  that  the 
cart  was  a  light  spring  cart  nsed  by  the 
respondent  in  his  trade  as  an  agricultural 
implement  maker,  and  for  which  he  paid 
the  annual  duty  of  15a.  imposed  by  the 
statute  of  32  &  33  Vict.  c.  14,  s.  18  (2), 

description  painted  thereon  as  aforesaid,  or  who 
shall  suffer  the  same  to  become  illegible,  or  who 
shall  paint  or  cause  to  be  painted  any  false  or 
fictitious  name  or  place  of  trade  or  abode  on  such 
waggon  or  cart  or  other  such  carriage,  shall  for- 
feit and  pay  on  conviction  for  every  such  offence 
a  sum  not  exceeding  40a.  with  or  without  costs  as 
the  justices  before  whom  such  conviction  shall 
take  place  shall  think  fit." 

(2)  The  Customs  and  Inland  Revenue  Duties 
Act,  1869,  32  &  38  Vict  c  14. 

By  section  18,  a  duty  is  imposed  on  "every 
carriage." 

By  section  19,  sub-sect.  6:  "The  term  'car- 
riage '  means  and  includes  any  vehicle  drawn  by 
a  horse  or  mule,  or  horses  or  mules,  except  a 
waggon,  cart  or  other  vehicle  used  solely  for  the 
conveyance  of  any  goods  or  burden  in  the  course 
of  trade  or  husbandry,  and  whereon  the  Christian 
name  and  surname  and  place  of  abode  or  place  of 
business  of  the  owner,  or  the  name  or  style  and 
principal  or  only  place  of  business  of  the  com- 
pany or  firm  owning  the  same,  shall  be  visibly 
and  legibly  painted  in  letters  of  not  less  than  one 
inch  in  length." 
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on  every  carriage  with  lees  than  four 
wheels.  The  respondent,  it  was  ad- 
mitted, used  the  said  cart  frequently  for 
conveying  agricultural  implements  to 
markets  as  well  as  for  driving  himself 
and  his  family  from  place  to  place.  We, 
however,  being  of  opinion  that  the  cart 
in  question  being  a  light  spring  cart,  for 
which  the  respondent  took  out  an  excise 
license,  was  not  a  cart  within  the  mean- 
rag  of  the  76th  section  of  the  statute  of 
546  Will.  4.  c.  50,  dismissed  the  said 
information  and  complaint. 

The  question  of  law  arising  on  the 
above  statement  for  the  opinion  of  this 
Court  therefore  is,  whether  the  said  cart 
used  by  the  respondent  as  above-men- 
tioned was  such  a  cart  as  comes  within 
the  meaning  of  the  section  of  the  statute 
5  &  6  Will.  4.  c.  50,  and  whether  the 
said  dismissal  is  valid  or  otherwise,  and 
the  Court  is  humbly  solicited,  according 
to  the  power  vested  in  the  Court  by  the 
said  statute  20  &  21  Vict.  c.  43,  to  re- 
mit the  case  to  us,  the  said  justices,  with 
the  opinion  of  the  Court  thereon,  or  to 
make  such  other  order  as  to  the  Court 
may  seem  fit. 

Lwrdey,  for  the  appellant. — The  ma- 
gistrates were  misled  by  referring  to  the 
Assessed  Tax  Acts ;  it  does  not  by  any 
means  follow  that  because  duty  is  paid 
on  a  vehicle  the  owner  is  exempted  from 
the  provisions  of  the  Highway  Act  as  to 
having  his  name  painted  on  it.  The  ob- 
ject of  the  latter  was  to  enable  the  autho- 
rities at  once  to  discover  a  person  who 
might  have  subjected  himself  to  penal- 
ties under  the  Act.  The  assessed  taxes 
were  imposed  on  luxuries,  and  vehicles 
used  solely  for  business  purposes  were 
exempted,  but  the  imposition  of,  or  ex- 
emption from,  duty,  is  quite  independent 
of  the  express  requirement  in  the  High- 
way Act  that  the  name  shall  be  on  every 
waggon,  cart  or  other  such  carriage. 
This  was  a  cart  used  in  the  way  of  busi- 
ness for  carrying  agricultural  imple- 
ments ;  and  the  justices  cannot,  by  call- 
ing it  a  light  spring  cart,  take  it  out  of 
the  statute. 

No  counsel  appeared  for  the  respon- 
dent. 


Lush,  J. — I  think  that  the  justices 
were  quite  right.   The  question  is,  In 
what  sense  is  the  word  "  cart "  used  in 
the  Highway  Act  ?    Now  section  76  is 
as  follows  (1).    [His  Lordship  read  the 
section.]    I  think  that  this   is  a  de- 
scription of  vehicles  which  carry  heavy 
goods  and  go  slowly  along  the  road.  It 
cannot,  in  my  opinion,  extend  to  gigs, 
dog-carts  or  gentlemen's   carriages.  I 
think  also  that  the  Inland  Revenue 
Duties  Act  does  throw  some  light  upon 
the  matter,  especially  when  we  remem- 
ber that  under  the  older  Acts  there  were 
certain  provisions  in  reference  to  what 
were  called  tax  carts.    There  being  in 
section  19  an  exemption  in  favour  of 
carts  used  solely  for  the  conveyance  of 
goods,  we  have  it  found  in  the  present 
case  that  this  was  used  for  the  convey- 
ance of  the  respondent  and  his  family 
from  place  to  place,  as  well  as  for  carry- 
ing agricultural  implements.    The  latter 
must  have  been  of  small  dimensions,  as 
it  is  also  found  that  this  was  a  light 
spring  cart,  and,  moreover,  the  tax  was 
paid  on  it  as  a  carriage.    I  do  not  see 
why  any  gig  or  dog-cart  should  not  be 
within  the  Act  if  this  is,  but  I  am  of 
opinion  that  it  was  not  a  cart  or  other 
such  carriage  within  section  76. 

Manistt,  J. — I  also  think  that  the  jus- 
tices were  right.  At  any  rate,  I  cannot 
see  that  they  were  wrong.  The  Assessed 
Taxes  Act  deals  with  carriages,  not  carts, 
and  this  vehicle  paid  tax  under  its  pro- 
visions. 

Appeal  dimitted. 


Solicitors— Swann   &  Co.,  agents  for  Tweed, 
Stephen  &  Co.,  Lincoln,  for  appelant 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.  1  hall  (appellant)  v.  hopwood 
Dec.  8.  J  (respondent). 

Coal  Mines  Regulation  Act,  1872  (85 
36  Vict.  c.  76),  s.  51,  r.  1  —  Insufficient 
Ventilation  in  Mine— Expense  of  Alteration 
— Information — Liability  of  Manager. 

By  the  Ooal  Mines  Regulation  Act,  1872, 
(85  36  Vict.  o.  76),  s.  51,  it  is  provided 
that,  in  the  event  of  any  contravention  of 
the  general  rules  set  out  in  that  section,  the 
owner,  agent,  and  manager  shall  be  each 
guilty  of  an  offence,  unless  he  proves  that 
he  has  taken  all  reasonable  means  to  pre- 
vent such  contravention. 

The  first  of  such  general  rules  provides 
that  an  adequate  amount  of  ventilation 
shall  be  constantly  produced  in  every  mine 
to  render  harmless  noxious  gases,  so  that 
the  working  places  of  the  shaft  of  such  mine, 
and  the  travelling  roads  to  and  from  such 
working  places,  shall  be  in  a  fit  state  for 
working  and  passing  therein. 

The  respondent,  who  was  a  certified 
manager  of  a  colliery  mine,  at  a  salary  of 
11.  per  week,  was  charged  with  an  offence 
under  section  51,  rule  1.  It  was  proved 
that  the  mine  was  improperly  ventilated, 
and  that  the  respondent  might  have  im- 
proved the  ventilation  with  the  resources  at 
his  disposal,  but  that  Hie  requisite  provision 
for  the  proper  ventilation  of  the  mine  would 
have  involved  an  outlay  of  200Z. : — Held, 
that  the  finding  of  the  justices,  that  the  re- 
spondent had  omitted  to  employ  the  resources 
at  his  disposal  for  the  improvement  of  the 
ventilation  of  the  mine,  disclosed  an  offence 
under  section  51,  for  which  he  was  liable  to 
be  convicted. 

;  Cabs  stated  under  20  &  21  Vicfc.  c.  43. 

At  a  Petty  Sessions  holden  at  Mold, 
on  the  2nd  of  December,  1878,  an  infor- 
mation was  preferred  by  the  appellant 
against  the  respondent,  under  section  51 
of  the  Coal  Mines  Regulation  Aot,  1872, 
for  having,  on  the  12th  of  October,  1878, 
as  manager  of  the  Alyn  Colliery,  neglected 
to  cause  an  adequate  amount  of  ventilation 
to  be  constantly  produced  in  the  mine,  so  as 
to  dilute  and  render  harmless  noxious  gases, 
to  such  an  extent  that  the  working  places 
of  the  shafts,  levels,  stables  and  workings 
of  such  mine,  and  the  travelling  roads  to 
Vol.49.-M.O. 


and  from  such  working  places,  should  be 
in  a  fit  state  for  working  and  passing 
therein  (1). 

The  respondent  was  the  certified  ma- 
nager of  the  Alyn  Colliery. 

The  seam  of  the  oolliery  in  which  the 
breach  was  alleged  to  have  ooourred  was 
the  main  coal  seam,  ten  feet  thick,  and 
the  mine  had  an  npoast  and  downcast 
shaft. 

On  the  12th  of  October,  1878,  an  in- 
spector went  underground  in  the  main 
coal  seam,  and  on  inspecting  the  workings 
in  the  oolliery  notioed  that  the  lamps 
hung  therein  were  burning  very  dimly, 
and  that  this  was  caused  by  the  presence 
of  d  large  quantity  of  carbonic  aeid  gas, 
commonly  known  as  "  black-damp."  On 
proceeding  to  the  working  places  at  the 
bottom  of  the  incline,  a  distance  of  from 
400  to  500  yards  from  the  pit's  mouth, 
the  ventilation  was  so  bad  with  "blaok- 
damp,"  that  it  was  impossible  to  keep  a 
candle  lighted  there,  and  the  inspector 
notioed  that  the  candles  of  three  men 
who  were  working  there  kept  going  out 
from  the  same  cause,  notwithstanding 
that  the  faces  of  these  working  places  were 

(1)  By  the  Goal  Mines  Regulation  Act,  1872 
(35  &  88  Vict.  c.  76),  s.  61,  it  is  enacted  that 
"An  adequate  amount  of  ventilation  shall  be 
constantly  produced  in  every  mine,  to  dilute  and 
render  harmless  noxious  gases  to  such  an  extent 
that  the  working  places  of  the  shafts,  levels, 
stables  and  workings  of  such  mine,  and  the 
travelling  roads  to  and  from  such  working  places, 
shall  be  in  a  fit  state  for  working  and  passing 
therein  - 

"  Every  person  who  contravenes  or  does  not 
comply  with  any  of  the  general  rules  in  this  sec- 
tion shall  be  guilty  of  an  offence  against  this  Act ; 
and  in  the  event  of  any  contravention  of,  or  non- 
compliance with,  any  of  the  said  general  rules  in 
the  case  of  any  mine  to  which  this  Act  applies,  by 
any  person  whomsoever,  being  proved,  the  owner, 
agent,  and  manager  shall  each  be  guilty  of  an 
offence  against  this  Act,  unless  he  proves  that  he 
had  taken  all  reasonable  means,  by  publishing  and 
to  the  best  of  his  power  enforcing  the  said  rules 
as  regulations  for  the  working  of  the  mine,  to 
prevent  such  contravention  or  non-compliance," 
P 
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only  five  or  six  yards  from  the  main  air 
current.  This  current  was  so  weak  from 
want  of  a  proper  system  of  ventilation 
as  to  be  utterly  useless  for  its  intended 
purpose,  the  only  obstacle  to  prevent  the 
air  which  came  down  the  downcast  shaft 
from  passing  direct  to  the  upcast  shaft 
without  passing  through  or  ventilating 
the  workings,  being  a  canvas  cloth  hung 
across  the  main  roadway.  By  the  fre- 
quent passage  of  tubs  through  this  cloth, 
the  lower  part  of  it  was  torn  very  much, 
and  the  air  passed  up  by  the  upcast 
shaft  instead  of  going  round:  the  workings. 

The  justices  found  that  the  requisite 
provision  for  properly  ventilating  the 
mine  would  have  involved  an  outlay  of 
2001.,  but  that  the  respondent  might  have 
improved  such  ventilation  with  the  re- 
sources at  his  disposal. 

The  respondent  received  11.  a  week  as 
salary  for  his  services  in  the  colliery  in 
question,  and  was  the  certified  manager  of 
another  colliery  in  the  same  neighbour- 
hood. It  also  appeared  that  a  Mr. 
Meldram  was  one  of  the  owners  of  the 
Alyn  Colliery,  and  a  director  acting  in 
the  daily  management  thereof,  and  that 
the  respondent  nad  advised  him  and  the 
other  directors  that  a  perfect  system  of 
ventilation  was -required,  and  that  the 
cloth  funnel  in  the  main  roadway  was 

r'be  inadequate  for  the   purpose  of 
tructing  the  air  in  a  seam  of  coal  of 
the  thickness  in  question. 

It  was  contended  by  the  respondent 
that  he  was  a  mere  paid  servant  of  the 
company,  not  liable,  under  any  circum- 
stances, for  the  complaint  laid,  or  at  all 
events,  if  a  manager,  only  .to.  the  extent 
of  the  means  provided  for  him  by  his 
employers. 

The  appellant  contended  that  the 
respondent,  as  manager,  was  directly 
liable  by  virtue  of  the  Coal  Mines  Regu- 
lation Act,  1872,  in  respect  of  such  con- 
travention or  non-compliance. 

No  evidence  was  called  on  the  part  of 
the  respondent,  whose  evidence  could  not 
be  taken  under  the  Act. 

The  justices  considered  the  defendant 
eould  not  be  held  responsible  for  keeping 
the  mine  properly  ventilated,  seeing  that 
it  involved  an  outlay  of  2002.,  and  that, 
as  he  had  done  his  duty  by  complaining 


to  the  resident  managing  director,  the 
proceedings  ought  to  have  been  taken 
against  the  owners  of  the  mine ;  accord- 
ingly they  dismissed  the  information. 

The  question  for  the  opinion  of  the 
Court  was  whether,  upon  the  above  facta, 
the  respondent  had  committed  any  offence 
against  the  Coal  Mines  Regulation  Act, 
1872. 

Qorst  (A.  L.  Smith  with  him),  for  the 
appellant. — The  justices  were  wrong  in 
dismissing  the  information,  for  then- 
finding  shews  that  there  was  a  contra- 
vention of  rule  1,  for  which  the  re- 
spondent was  responsible.  They  cited 
Wynne  v.  Forrester  (2)  and  Baker  v.  Car- 
ter (3). 

Marshall,  for  the  respondent.— The 
information  was  properly  dismissed.  Even 
if  the  respondent  was  a  manager  at  all 
within  the  meaning  of  section  51,  it  was 
no  part  of  his  duty  to  provide  for  the 
proper  ventilation  of  the  mine,  and  the 
finding  of  the  justices  shews  that  he  did 
all  that  was  required  of  him. 

Cockbuen,  C.J. — I  confess  I  think  it 
clear,  upon  the  facts  stated,  that  the  re- 
spondent is  legally  liable.  One  of  the 
rules  appended  to  the  51st  section  of  the 
Coal  Mines  Regulation  Act,  1872,  pro- 
vides that  there  shall  be  an  adequate 
amount  of  ventilation  in  every  mine,  and 
there  is  a  proviso  that  neglect  to  comply 
with  the  rule,  when  proved,  shall  render 
the  owner,  agent,  and  manager  liable  to 
a  penalty,  "  unless  he  proves  that  he  had 
taken  all  reasonable  means  by  publishing, 
and  to  the  best  of  his  power  enforcing," 
the  rule  as  a  regulation  of  a  mine.  Here 
it  is  found  as  a  fact  that  the  ventilation 
was  inadequate,  and  the  only  question 
which  we  have  to  decide  is  how  far  the 
responsibility  rests  with  the  respondent 
No  doubt  it  is  the  duty  of  the  owner  of 
a  mine,  in  the  first  instance,  to  provide 
proper  ventilation,  and  the  manager  who 
has  to  share  the  responsibility  cannot 
reasonably  be  expected  to  expend  his 
own  funds.   The  statute,  therefore,  does 

(2)  48  Law  J.  Rep.  M.C.  140. 
(8)  47  Law  J.  Bep.  M.C.  87 ;  Law  Bep.  3  Bx. 
Div.  182. 
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not  render  it  necessary  that  the  latter 
should  spend  his  own  moneys  in  pro- 
viding the  requisite  machinery  to  secure 
proper  ventilation.  So  far  as  that  is 
concerned,  he  may  claim  exemption  by 
shewing  that  he  has  pointed  oat  the  per- 
manent alterations,  or  the  introduction 
of  machinery  that  is  required,  to  the 
owners.  The  magistrates,  therefore,  are 
quite  right  in  saying  that  the  respondent 
was  not  liable  for  substantial  alterations ; 
but  then  they  find  that  he  had  certain 
means  at  his  disposal  with  which,  had  he 
so  chosen,  he  might  have  improved  the 
ventilation.  Does  this  finding  on  the 
part  of  the  justices  render  him  liable  ?  I 
think  it  does,  with  this  reasonable  quali- 
fication, that  it  is  only  with  the  means 
provided  by  his  employer  that  he  can  be 
called  upon  to  mitigate  the  evil.  I  read 
the  case  as  finding  this;  therefore  the 
respondent  has  failed  to  prove  he  was 
exempted  under  the  51st  section.  To 
that  extent  the  justices  were,  in  my 
opinion,  wrong.  I  cannot  say  that  the 
respondent  ought  not  to  be  found  guilty, 
although  his  offence  is  manifestly  a  very 
slight  one.  The  case,  therefore,  must  be 
remitted  to  the  justices,  with  the  opinion 
of  this  Court  that  it  is  one  in  which  they 
may  convict. 

Manistt,  J.,  concurred. 

Case  remitted. 


Solicitors— Solicitor  to  the  Treasury,  for  appel- 
lant ;  J.  P.  Cartwright,  Chester,  for  respondent. 
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of  rbdfbbn  (respondent),  v. 
white  (appellant). 

Public  Health  Act,  1875  (38  39  Vict, 
c.  55),  sections  116, 117 — Sale  of  Meat  un- 
fit for  Human  Food— Seizure  by  Inspector — 
Condemnation  by  Justice— Bight  of  Owner 
to  be  heard. 

By  the  Public  Health  Act,  1875  (38  Sf 
39  Vict.  c.  55),  section  116,  an  inspector  of 


nuisances  may,  at  all  reasonable  times, 
inspect  any  meat  exposed  for  sale,  or  de- 
posited.in  any  place  for  the  purpose  of  sale, 
or  of  preparation  for  sale,  and  intended  for 
the  food  of  man  (the  proof  that  the  same 
was  not  exposed  or  deposited  for  any  such 
purpose,  or  was  not  intended  for  the  food 
of  man,  resting  with  the  party  charged), 
and  if  it  appears  to  the  inspector  that  the 
meat  is  unfit  for  the  food  of  man,  he  may 
seize  and  carry  the  same  before  a  justice. 
By  section  117  if  it  appears  to  the  justice 
that  the  meat  seized  is  unfit  for  human  food, 
he  shall  condemn  the  same  and  order  it  to 
be  destroyed  or  disposed  of;  and  the  person 
on  whose  premises  the  same  was  found  is 
made  liable  to  a  penalty  on  conviction, 
either  by  the  justice  who  condemned  the 
meat,  or  by  any  other  justice  having  juris- 
diction. 

The  appellant  was  convicted  before  two 
justices  of  having  deposited  meat  for  the 
purpose  of  sale  or  for  the  purpose  of  pre* 
paration  for  sale,  found  by  an  inspector  of 
nuisances  to  be  unfit  for  the  food  of  man. 
The  meat  in  question  had  been  seized  and 
carried  away  by  an  inspector,  and  had  been 
ordered  to  be  destroyed  by  a  justice  ex  parte 
without  any  formal  notice  being  given  to  the 
appellant.  It  was  objected  by  the  appellant 
that  the  meat  could  not  be  condemned  and 
ordered  to  be  destroyed  by  a  justice  ex  parte 
and  without  notice  to  him  to  attend  and  shew 
cause  against  the  same.  It  was  also  objected 
that  the  conviction  was  bad  for  duplicity : — 
Held,  that  the  condemnation  of  the  meat 
and  order  for  destruction  was  an  ex  parte 
proceeding  altogether  apart  from  the  punish- 
ment of  the  offender. — Held  also,  that  the 
purpose  for  which  the  meat  was  deposited 
was  properly  charged  in  the  alternative, 
and  that  consequently  there  was  no  duplu 


This  was  an  appeal  to  the  Court  of 
Quarter  Sessions  for  the  county  of  War- 
wick, from  a  conviction  under  sec- 
tions 116  and  117  of  the  Public  Health 
Act,  1875,  whereby  the  appellant  was 
convicted  on  tho  13th  of  May,  1879,  by 
two  justices,  "  for  that  on  the  3rd  of  May, 
1879,  at  the  parish  of  Willoughby  in  the 
said  county,  certain  meat,  consisting  of 
the  carcases  of  four  sheep  and  two  fore- 
quart  era  of  another  sheep  were  found 
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by  Valentine  Redfern,  the  Inspector  of 
Nuisances  for  the  Rugby  Rural  Sanitary 
Authority,  in  a  slaughter  house  on  the 
premises  of  the  said  Thomas  White  there, 
and  the  said  meat  being  there  and  then 
deposited  in  the  said  slaughter  house  for 
the  purpose  of  sale,  and  of  preparation 
for  sale,  and  intended  for  the  food  of 
man,  was  then  and  there  inspected  and 
examined  by  the  said  Valentine  Redfern, 
as  suoh  inspector  as  aforesaid,  and  was  by 
him  then  and  there  found  to  be  unwhole- 
some and  unfit  for  the  food  of  man,  and 
was  by  him  thereupon  seized  and  carried 
away  and  taken  before  Simon  Haughton 
Fitzroy,  Esquire,  one  of  Her  Majesty's 
Justices  of  the  Peace  for  the  county  of 
Warwick,  and  the  said  meat  so  seized 
appearing  to  the  said  justice  to  be 
unwholesome  and  unfit  for  the  food  of 
man,  the  same  was  condemned  by  him, 
and  ordered  to  be  destroyed  or  otherwise 
disposed  of,  and  we  adjudge  the  said 
Thomas  White  for  his  said  offence  to  be 
imprisoned  in  the  House  of  Correction 
at  Warwick  in  the  said  county  of  Warwick, 
for  the  space  of  three  months  "  (1). 

(1)  By  the  Public  Health  Act,  1876,  38  &  39 
Vict,  c  56.  8.  116,  "Any  medical  officer  of  health 
or  inspector  of  nuisances  may  at  all  reasonable 
time  inspect  and  examine  any  animal  carcase, 
meat,  poultry,  game,  fleeb,  fish,  fruit,  vegetables' 
corn,  bread,  flour  or  milk  exposed  for  sale,  or 
deposited  in  any  place  for  the  purpose  of  sale,  or 
of  preparation  for  sale,  and  intended  for  the  food 
of  man,  the  proof  that  the  same  was  not  exposed 
or  deposited  for  any  such  purpose,  or  was  not 
intended  for  the  food  of  man,  resting  with  the 
party  charged ;  and  if  such  animal  carcase,  meat, 
poultry,  game,  flesh,  fish,  fruit,  vegetables,  corn, 
bread,  flour  or  milk,  appears  to  such  medical 
officer  or  inspector  to  be  diseased,  or  unsound,  or 
unwholesome,  or  unfit  for  the  food  of  man,  he  may 
seize  and  carry  away  the  same  himself  or  by  an 
assistant  in  order  to  have  the  same  dealt  with  by 
a  justice."  By  section  117:  "If  it  appears  to 
the  justice  that  any  animal  carcase,  meat,  poultry, 
game,  flesh,  fish,  fruit,  vegetables,  corn,  bread, 
flour  or  milk  so  seized  is  diseased,  or  unsound,  or 
unwholesome,  or  unfit  for  the  food  of  man,  he 
■hall  condemn  the  same,  and  order  it  to  be 


The  said  Valentine  Redfern  was  duly 
appointed  an  inspector  of  nuisances  in 
18/6  by  the  local  authority,  and  was  au- 
thorised to  institute  and  carry  on  all  such 
proceedings  as  are  necessary  under  the 
provisions  of  the  Public  Health  Act,  1875. 
The  said  conviction  was  obtained  by  him 
iu  pursuance  of  the  general  authority 
given  to  him. 

The  appellant  was  not  present  when  the 
meat  was  seized  and  carriedaway  in  order  to 
be  dealt  with  by  the  justice,  and  no  formal 
notice  of  its  seizure  was  given  to  him 
before  it  was  condemned  and  ordered  to 
be  destroyed,  although  such  notice  could 
easily  have  been  given  to  him.  The 
servants  of  the  appellant  were  present 
when  the  said  meat  was  seized,  and  were 
informed  by  the  inspector  that  the  meat 
would  be  taken  before  a  justice  to  be 
condemned.  The  inspector,  after  he  had 
seized  the  meat  and  while  he  was  convey- 
ing the  same  to  be  condemned  by  the 
justice,  met  the  appellant.  Shortly  after 
meeting  the  inspector,  the  appellant  ar- 
rived at  his  own  premises  ana  there  saw 
his  servants  and  was  informed  by  them 
that  the  meat  had  been  seized.  The 
appellant  did  not  then  or  at  any  time 

destroyed  or  so  disposed  of  as  to  prevent  it  from 
being  exposed  for  sale  or  used  for  the  food  of  man; 
and  the  person  to  whom  the  same  belongs  or  did 
belong  at  the  time  of  exposure  for  sale,  or  in  whose 
possession  or  on  whose  premises  the  same  vu 
found,  shall  be  liable  to  a  penalty  not  exceeding 
twenty  pounds  for  every  animal  carcase  of  fish,  or 
piece  of  meat,  flesh,  or  fish,  or  any  poultry,  or 
game,  or  for  the  parcel  of  fruit,  vegetables,  corn, 
bread,  or  flour,  or  for  the  milk  so  condemned,  or, 
at  the  discretion  of  the  justice,  without  the  inflic- 
tion of  a  fine,  to  imprisonment  for  a  term  of  not 
more  than  three  months. 

"  The  justice  who,  under  this  section,  ia  em- 
powered to  convict  the  offender  may  be  either  the 
justice,  who  may  have  ordered  the  article  to  be 
disposed  of  or  destroyed,  or  any  other  juauca 
having  jurisdiction  in  the  place."  By  section  W8 
full  compensation  is  to  be  made  by  the  local 
authorities  exercising  the  power  of  the  Act,  to 
any  person  who  sustains  damage  by  reason  of  inch 
exercise  of  power. 
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appear  before  the  justice  or  apply  to  be 
heard  on  the  question  of  the  condemna- 
tion of  the  meat,  nor  did  he  appeal  against 
soon  condemnation  in  any  way,  exoepfc  by 
his  appeal  to  Sessions. 

Upon  the  hearing  of  the  appeal  it  was 
objected,  on  behalf  of  the  appellant,  that 
the  conviction  was  void  for  duplicity  and 
uncertainty,  in  that  by  sections  116  and 
117  of  the  Public  Health  Act,  1875,  three 
distinct  offences  were  created,  namely, 
first,  exposing  for  sale ;  second,  depositing 
for  tile  purpose  of  sale ;  third,  depositing 
for  the  purpose  of  preparation  for  sale  of 
unwholesome  meat  intended  for  the  food 
of  man,  bat  that  in  the  conviction  the 

rllant  is  adjndged  guilty  of  two  of 
three  offences,  whereas  it  did  not 
appear  from  the  conviction  which  of  such 
two  distinct  offences  was  meant. 

It  was  also  objected  that  the  appellant 
could  not  be  convicted  under  sections 
116  and  117  of  the  Public  Health  Aot, 
1875,  unless  and  until  the  article  seized 
and  carried  away  by  the  inspector  as 
unwholesome  has  been  in  due  form  of 
law  condemned  and  ordered  to  be  de- 
stroyed by  a  justice,  and  that  such  con- 
demnation and  order  for  destruction  of 
the  appellant's  property  could  not  legally 
be  made  eg  parte  and  without  notice  to 
him  to  attend  and  (if  he  so  chooses)  to 
shew  cause  against  the  same. 

The  Sessions  overruled  the  objections 
and  affirmed  the  conviction,  subject  to 
the  above  case  (2).  The  case  and  con- 
viction having  been  brought  up  by  cer- 
tiorari, and  a  rule  nisi  to  quash  the  order 
of  Sessions  having  been  obtained  by  the 
appellants, 

Vetey  Fitzgerald,  for  the  respondent  in 
the  appeal,  shewed  cause. — The  con- 

(2)  A  portion  of  the  cue,  as  stated  by  the 
Sessions,  which  had  reference  to  the  question 
whether  the  adjudicating  justices  were,  as  mem- 
bers of  the  local  authority,  interested  parties, 
and  as  such  incapable  of  acting  as  justices,  is 
omitted  from  the  report,  the  appellant's  counsel 
baring  admitted  that  he  could  not  successfully 
argue  the  point  after  the  decision  in  The  Queen  v. 
Weymouth  (48  Law  J.  Bep.  M.0. 139). 


damnation  of  the  meat  and  the  order  of 
destruction  is  a  proceeding  altogether 
distinct  from  the  charge  against  the 
appellant,  and  may  be  made  ex  parte. 
The  object  of  the  Act  of  Parliament  is  to 
abate  a  serious  nuisance,  and  that  without 
delay ;  if,  therefore,  proper  notice  had  to 
be  given  to  any  party  where  meat  is 
seized,  and  he  had  a  right  to  be  heard 
before  the  meat  was  condemned,  the 
utility  of  the  statute  would  be  seriously 
imperilled.  Moreover,  no  real  injustice 
is  done  to  an  owner  by  such  a  summary 
proceeding ;  for  any  damage  that  is  sus- 
tained full  compensation  can  be  claimed 
from  the  local  authorities,  under  section 
808.  The  words,  in  section  116,  "the 
proof  that  the  same  was  not  exposed  or 
deposited  for  the  purpose  of  sale,  or  was 
not  intended  for  the  food  of  man,  resting 
with  the  party  charged,"  must  be  read 
with  reference  to  the  subsequent  proceed- 
ings under  section  117,  when  the  party 
is  regularly  charged. 

As  regards  the  contention  of  the  ap- 
pellant, that  this  conviction  is  bad  for 
duplicity,  there  are  only  two  offences 
disclosed — first,  exposing  for  sale ;  second, 
depositing  for  the  purpose  (or  of  prepa- 
ration for  sale)  unwholesome  meat.  The 
purpose  was  therefore  properly  charged 
in  the  alternative,  and  there  is  no 
duplicity. 

Ghannell,  for  tho  appellant,  supported 
the  rule. — A  full  opportunity  ought  to 
have  been  given  the  appellant  of  being 
heard  before  the  meat  was  condemned. 
The  object  of  the  Act  was  to  prevent  the 
injury  which  might  arise  from  meat 
being  sold  for  the  food  of  man  which 
was  unfit  for  that  purpose.  It  is  plain 
that  the  116th  section  contemplated  some 
notice  being  given  to  an  owner  before 
his  property  was  seized  and  condemned 
—GiUr.  Bright  (3). 

Again,  the  conviction  is  bad  for  dupli- 
city. There  are  three  offences  disclosed 
— first,  exposing  for  sale;  second,  do- 
posit  for  the  purpose  of  sale ;  third,  de- 
positing for  the  purpose  of  preparation 
and  sale — unwholesome  meat  intended 
for  human  food,  and  it  is  uncertain,  from 
the  terms  of  the  conviction,  for  which  of 

(3)  41  Law  J..Eep.M.C.  22. 
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the  latter  two  the  appellant  has  been 
adjudged  guilty. 

Field,  J. — I  am  of  opinion  that  this 
conviction  most  be  affirmed,  and  that  the 
objections  taken  to  it  are  bad.  I  will 
first  of  all  deal  with  a  comparatively 
small  point,  namely,  as  to  whether  the 
conviction  is  bad  for  duplicity.  I  quite 
agree  that  the  law  on  the  subject  is 
accurately  stated  in  Paley  on  Summary 
Convictions,  and  that  the  charge  must  be 
positive  and  certain,  in  order  to  protect 
a  defendant  from  a  second  accusation, 
and  in  order  that  the  judgment  may 
appear  appropriate  to  the  offence.  If, 
then,  it  had  appeared  that  the  offence 
was  charged  in  the  alternative,  I  should 
have  had  no  difficulty  in  coming  to  the 
conclusion  that  the  conviction  could  not 
be  npheld.  Now  there  might  have  been 
some  ground  for  the  contention  if  the 
appellant  could  have  shewn  that  the 
section  contained  three  distinct  offences ; 
but  we  think  only  two  offences  are  to  be 
found,  and  although  there  is  at  first 
blush  something  like  an  alternative  air 
about  the  conviction,  yet,  when  you  come 
to  look  at  ita  terms,  the  difficulty  disap- 
pears, and  it  will  be  found  that  the 
defendant  has  been  properly  convicted 
of  the  offence  with  which  ho  was  charged. 

The  other  point  is  one  of  greater  diffi- 
culty, about  which  I  have  felt  some 
doubts  during  the  argument;  indeed, 
had  it  not  been  for  the  308th  section,  I 
am  not  at  all  sure  at  what  conclusion 
I  should  have  arrived.  In  order  to  see 
what  the  intention  of  the  Legislature 
was,  we  must  look  at,  first,  the  object 
of  the  Act,  and  secondly,  the  language 
used.  Now  this  statute  is  known  as  the 
Public  Health  Act,  and  was  passed  to 
abate  a  number  of  nuisances,  amongst 
others,  the  sale,  or  exposure  for  sale,  of 
unsound  meat  for  the  food  of  man,  which 
was  quite  unfitted  for  that  purpose. 
Therefore,  the  object  of  the  Legislature 
in  passing  this  116th  section  was  the 
prevention  of  the  sale  of  things  unfit  for 
the  food  of  man,  which  was  found  to  be 
a  great  evil,  and  the  cause  of  much 
disease.  Now  let  us  see  the  mode  in 
which  the  Legislature  iutended  to  sup- 


press that  mischievous  practice.  Rapidity 
of  action  in  such  oases  was  a  matter  of 
absolute  necessity.  In  order  to  carry 
out  the  execution  of  the  purposes  of  the 
Act,  a  public  body  have  to  be  selected, 
and  they  are  authorised  to  appoint  an  in- 
spector of  nuisances,  and  to  their  judgment 
is  entrusted  the  appointment  of  a  fit  and 
proper  person.  Now,  the  inspector  is 
clothed  with  extensive  powers,  and,  so 
far  as  relates  to  unsound  meat,  his  duties 
arc  as  follows: — He  must  reasonably 
satisfy  himself  that  the  unsound  meat  is 
exposed  or  deposited  for  the.  purpose  of 
sale,  and  if  so  satisfied,  he  may,  without 
enquiry,  carry  away  the  meat  to  be  dealt 
with  by  a  justice.  If  such  a  primary 
cause  as  this  entails  inconvenience,  and 
perhaps  also  an  injustice,  on  the  party 
whose  property  is  seized,  the  evil,  such 
as  it  is,  must  be  undergone  for  the  sake 
of  the  public  good;  moreover,  an  ade- 
quate remedy  is  provided  under  the  com- 
pensation clause. 

Now  comes  the  question  whether  the 
inspector,  having  seized  and  carried  away 
the  meat  in  order  to  have  it  dealt  with  by 
a  justice,  is  bound  to  give  proper  notice 
to  the  party  before  his  property  is  con- 
demned by  a  justice.  In  other  words, 
must  the  inspector  take  out  a  summons, 
and  the  party  be  regularly  charged, 
before  the  proceeding  I  nave  just  alluded 
to  can  take  place  P  It  is  but  rarely  that 
so  extensive  a  power  is  given  for  the 
summary  destruction  of  property;  but 
the  express  object  of  the  statute  most  be 
borne  iu  mind,  which  was  the  speedy 
destruction  of  a  noisome  thing.  If  the 
contention  on  the  part  of  the  appellant 
was  sound,  a  considerable  time  mast 
necessarily  elapse  before  tho  provisions 
of  the  statute  could  bo  put  in  operation, 
and  its  main  object  would  therefore  be 
defeated.  Now  is  there  to  be  anything 
in  the  shape  of  a  hearing  before  the 
justice  whose  duty  it  is  to  condemn  the 
meat  ?  I  think  not,  and  that  all  he  has 
to  do  is  to  satisfy  himself  that  the  in- 
spector is  properly  qualified,  and  if  so, 
the  justice  may  condemn  the  meat  on 
view,  and  order  it  to  be  destroyed,  or  so 
to  be  disposed  of  as  to  prevent  it  from 
being  exposed  for  sale  or  used  for  the  food 
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of  man.  Thus  the  evil  aimed  at  by  the 
Legislature  is  got  rid  of.  But  it  is  also 
incumbent  that  the  offender  should  not 
escape  punishment ;  he  is  accordingly  to 
be  brought  up,  and  is  made  liable  to 
certain  penalties.  I  read  the  words  in 
section  116,  "proof  that  the  same  was 
not  exposed  or  deposited  for  any  such 
purpose,  or  was  not  intended  for  the 
food  of  man,  resting  with  the  party 
charged,"  as  being  applicable  to  the 
charge  made  against  the  man,  and  not 
against  the  meat.  The  party,  when 
charged,  may  discharge  himself  if  he 
can  by  shewing  that  the  meat  was  not 
exposed  for  sale  at  all,  and  in  this  way 
the  interpretation  of  the  statute  becomes 
intelligible,  and  consistent  with  the  in. 
tention  of  the  Legislature.  The  order  of 
the  Sessions,  therefore,  confirming  this 
conviction,  must  stand. 

Manisty,  J. — I  am  of  the  same  opiuion, 
and  have  little  to  add  to  what  has 
already  been  said  by  my  brother  Field. 
The  117th  section  limits  the  enquiry  to 
this  Bingle  point,  namely,  is  or  is  not  the 
meat  that  has  been  seized  diseased  or 
unsound  or  wholesome,  or  unfit  for  the 
food  of  man  P  The  justice  who  condemns 
the  meat  has  nothing  to  do  with  the 
enquiry  whether  the  meat  in  question 
was  exposed  or  deposited  for  sale ;  if  it 
concerned  him,  there  would  have  been  an 
express  provision  in  section  117  to  that 
effect.  I  think  that  the  interpretation 
put  on  the  section  by  my  brother  Field 
is  an  intelligible  and  reasonable  one,  and 
that  the  119th  section,  which  empowers 
an  inspector  to  get  a  search  warrant  to 
enter  premises  where  he  believes  there  is 
kept  concealed  diseased  meat  intended 
for  sale  for  the  food  of  man,  throws 
some  light  on  this  construction.  It 
seems  to  me  that  the  provisions,  as  we 
have  construed  them,  are  just  such  as  we 
should  expect  to  find,  having  regard  to 
the  subject-matter  of  the  Public  Health 
Act.  If  it  is  eventually  found,  on  en- 
quiry,  that  the  owner  is  not  in  default, 
but  that  the  inspector  has  made  a  mis- 
take, then  the  owner  may,  under  section 
808,  receive  compensation  in  the  manner 
there  pointed  out.  Any  other  construc- 
tion would  give  rise  to  so  many  obstacles 
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— as,  for  instance,  if  the  meat  is  to  be 
kept,  who  is  the  proper  person  to  keep  it, 
and  where  ought  it  to  be  kept  P — as  to 
make  the  Act  of  Parliament  almost  a 
dead  letter. 

Rule  discltarged ;  order  of  Sessions 
affirmed. 


Solicitors  —  Mackeson,  Taylor  &  A  mould,  agents 
for  Buller  &  Bickley,  Birmingham,  for  appel- 
lant ;  Iliffe  &  Co.,  agents  for  E.  Harris,  Rugby, 
-for  respondent. 


[IN  THE  EXCHEQUER  DIVISION.] 
IQfQ      f  THE  OVERSEERS  OF  ST.  WBRBURGH, 

Nov 


79.  /' 
.28. 1 


derby  (appellants)  V.  HUT- 
CHINSON (respondent). 

Poor-rate-^  tr  33  Vict.  e.  41.  s.  16— 
Occupier  going  out  before  the  Rate  dis- 
charged— Unoccupied  Premises. 

Tlie  16th  section  of  32  33  Vict.  c.  41 
relieving  the  occupier  who  was  in  occupation 
at  the  time  of  making  the  rate,  but  who 
has  gone  out  before  it  was  wholly  paid,  from 
the  rate  except  in  proportion  to  the  time  he 
has  occupied,  applies  only  to  the  case  where 
there  is  an  incoming  occupier,  and  not  where 
the  premises  are  left  unoccupied. 

Case  stated  under  20  &  21  Viot.  c.  43 
upon  an  information  heard  on  the  8th  of 
August,  1879,  preferred  by  the  appellants, 
for  that  the  respondent  being  the  occupier 
of  certain  premises  within  the  parish  of 
St.  Werburgh,  and  duly  assessed  in  a 
poor-rate  made  on  the  30wi  of  April,  1879, 
for  the  half  year  ending  the  29th  of  Sep- 
tember, 1879,  had  not  paid  the  same, 
although  lawfully  demanded. 

The  respondent  was  the  occupier  of 
certain  premises  in  the  parish  in  ques- 
tion, and  was  duly  assessed  to  the  said 
poor-rate,  which  had  been  demanded  of 
him  by  the  appellants.  The  respondent 
at  the  time  of  the  demand  was  about  to 
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CA0E8  OOmUCTBD  WITH 


Overseers  of  St.  Werburgh,  Derby,  Hutchinson, 

i vo  up  possession  of  the  premises  to  his 
ndlord,  who  intended  to  pull  down  the 
house  and  rebuild  on  its  site.  On  the  7th 
of  August  the  respondent  was  in  actual 
possession  of  the  premises,  and  did  not  in 
fact  give  up  possession  until  the  9th  of 
August,  1879,  when  he  quitted  them, 
without  having  paid  the  amount  of  rate 
at  which  he  was  assessed.  No  new 
tenant  would  succeed  or  come  into  oc- 
cupation of  the  premises  until  they  were 
rebuilt,  which  would  not  be  until  long 
after  the  29th  of  September,  1879.  The 
justices  dismissed  the  summons. 

The  statute  32  &  33  Vict.  c.  41.  s.  1G 
enacts,  "  If  the  occupier  assessed  in  the 
rate  when  made  shall  cease  to  occupy 
before  the  rate  shall  have  been  wholly 
discharged,  or  if  the  hereditament  being 
unoccupied  at  the  time  of  the  making  of 
the  rate  become  occupied  during  the 
period  for  which  the  rate  is  made,  the 
overseers  shall  enter  in  the  rate  book  the 
name  of  the  person  who  succeeds  or  comes 
into  the  occupation,  as  the  case  may  be, 
and  the  date  when  such  occupation  com- 
mences so  far  as  the  same  shall  be  known 
to  them,  and  such  occupier  shall  from 
thenceforth  be  deemed  to  be  actually 
rated  from  the  date  so  entered  by  the 
overseers,  and  shall  be  liable  to  pay  so 
much  of  the  rate  as  shall  be  proportionate 
to  the  time  between  the  commencement 
of  his  occupation  and  the  expiration  of 
the  period  for  which  the  rate  was  made, 
in  like  manner  and  with  the  like  remedy 
of  appeal  as  if  he  had  been  rated  when 
the  rate  was  made ;  and  an  outgoing  oc- 
cupier shall  remain  liable  in  like  manner 
for  so  much  and  no  more  of  the  rate  as  is 
proportionate  to  the  time  of  his  occupa- 
tion within  the  period  for  which  the  rate 
was  made,  and  the  12th  section  of  the 
statute  17  Geo.  2.  c.  88  shall  be  repealed." 

A.  Glen,  for  the  appellants. — The  occu- 
pier is,  under  the  statute  of  Elizabeth, 
liable  for  the  whole  of  a  rate  made  when 
he  is  in  occupation,  although  he  may 
cease  to  occupy  before  the  period  for 
which  the  rate  is  made  has  expired.  The 
16th  section  of  the  32  &  33  Vict.  c.  41 
applies  to  the  case  where  there  are  suc- 
cessive tenants,  and  not  where  a  tenant 


[N.8. 

Excb. 

goes  out  and  no  one  succeeds  him.  [He 
was  stopped  by  the  Court] 

A.  Morley,  for  the  respondent.-— The 
section  must  be  read  thus :  11  If  the  occu- 
pier assessed  in  the  rate  when  made  shall 
cease  to  occupy  before  the  rate  shall  have 
been  wholly  discharged  "  certain  things 
shall  happen  if  there  be  an  inooming 
occupier,  and  generally  "an  outgoing 
occupier  shall  remain  liable  for  so  macs 
and  no  more  of  the  rate  as  is  propor- 
tionate to  the  time  of  his  occupation."  If 
the  last  clause  was  not  intended  to  be 
general,  but  applicable  only  to  the  caw 
where  there  was  both  an  outgoing  and 
inooming  tenant,  the  definite  article  "  the," 
not  "a/'  would  have  been  used.  Thk 
was  the  intention  in  repealing  the  repealed 
statute. 

The  Court  (1)  were  of  opinion  that 
the  section  applied  to  a  change  of  tenancy, 
in  which  case  the  two  tenants  were  to  pay 
rateably ;  but  as  to  the  case  of  an  outgoing 
tenant  and  a  subsequent  vacancy,  it  left 
the  case  as  it  found  it.  The  words  "out- 
going occupier  "  in  the  last  clause  of  the 
section  meant  outgoing  occupier  with  a 
successor. 

Judgment  for  the  appellant*  mthoui 
costs;  leave  to  appeal 


Solicitors— Edmund  Warriner,  agent  for  W.B. 
Hextall,  Derby,  for  all  partial. 


(1)  Kelly,  C.B.,  and  Staph*,  I 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

"the  queen,  on  the  prosecution  of 

1879.  . 
Dec.  3. 1 


THE  GUARDIANS  OF  THE  MIDWAY 

union  (respondents)  v.  the 

OUABDIANS  OF  THE  MAIDSTONE 

union  (appellants). 


Poor  Law — Settlement  of  Pauper 
Lunatic — Husband  and  Wife — Desertion 
by  Husband — Order  of  Removal — Wife's 
Settlement— Statutes  24  25  Vict.  c.  55. 
«.  3,  and  89  $-40  Vict.  c.  61.  «.  34. 

By  24  Sr  25  Vict.  c.  55.  s.  3,  a  married 
woman  who  has  been  deserted  by  her 
husband,  and  who,  after  such  desertion,  has 
resided  for  three  years  (altered  by  29  30 
Vict.  c.  11.  s.  1,  to  one  year)  in  such  a 
manner  as  would,  if  she  were  a  widow, 
render  her  exempt  from  removal,  shall  not 
be  liable  to  be  removed  from  the  parish 
wherein  she  shall  be  resident  unless  her 
husband  returns  to  cohabit  with  her. 

A  pauper  lunatic  was  married  to  Q.  B. 
in  1840,  and  resided  with  her  husband  for 
some  ten  years  afterwards.  She  committed 
adultery,  and  was  eventually  told  by  her 
husband  to  leave  his  house  on  that  account. 
She  left  accordingly,  and  never  returned  to 
cohabit  with  him.  From  1865  up  to  the  time 
of  her  removal  to  the  lunatic  asylum  in  1877 
she  resided  at  Chatham,  and  such  residence 
was  in  such  manner  and  under  such  cir- 
cumstances as  would  have  rendered  Jier 
irremovable  had  she  been  a  single  woman. 
The  husband's  settlement  was  in  the  M. 
Union : — Held,  that  there  had  been  a 
"  desertion  "  of  the  pauper  by  her  husband 
within  the  meaning  of  24  Sf  25  Vict.  c.  55. 
e.  3,  and  that  consequently  the  pauper  did 
not  follow  his  settlement,  but  was  irre- 
movable from  Chatham. 

Whether  the  pauper  acquired  a  settle- 
ment by  residence  at  Chatham  under  the 
Divided  Parishes,  fyc.  Act  (39  £  40  Vict, 
c.  61),  8.  34,  quere. 

This  was  a  case  stated  by  the  Court  of 
Quarter  Sessions  for  Kent,  on  appeal  in 
which  the  guardians  of  the  Maidstone 
Union  were  the  appellants,  and  the 
guardians  of  the  Med  way  Union  were  the 
respondents.  The  appeal  was  against  an 
order  of  justices,  made  on  February  18th, 
1877,  adjudicating  the.  settlement  of  a 
You  49.— M.C. 


pauper  lunatic  to  be  in  the  Maidstone 
Union. 

The  sessions  confirmed  the  order  sub- 
ject to  a  case.  The  order  and  case  were 
brought  up  by  certiorari,  and  a  rule  nisi 
to  quash  the  order  of  sessions  obtained. 

The  pauper  lunatic  was  married  to 
George  Baldock  in  1840  at  Gillingham, 
Kent,  and  resided  with  her  husband  for 
some  ten  years  afterwards.  During  that 
time  the  pauper  committed  adultery  and 
left  her  husband's  house  on  one  occasion 
for  about  three  months,  but  returned  to 
him.  She  afterwards  frequently  left  her 
husband's  house  for  a  week  at  a  time, 
under  the  pretence  that  she  was  going  to 
work  with  her  sister-in-law ;  bnt  the 
husband  being  informed  of  her  mis- 
conduct accused  her  thereof,  and  the 
pauper  thereupon  admitted  having  com- 
mitted adultery  and  being  in  the  family 
way.  Her  husband  on  that  account 
shewed  her  the  door,  and  told  her  to 
leave  his  house.  She  left  him  accordingly, 
and  was  afterwards  confined  in  the  work- 
house of  the  respondent  union. 

She  never  returned  to  cohabit  with  her 
husband,  but  cohabited  with  various  men 
in  Chatham,  and  eventually  she  went 
through  the  ceremony  of  marriage  on  the 
5th  of  July,  1865,  with  a  man  named 
Underdown,  and  resided  continuously 
with  him  in  Chatham  in  the  respondent 
union  up  to  the  time  of  her  removal  to 
the  lunatic  asylum  on  the  8th  day  of 
May,  1877.  Such  residence  was  in  such 
manner  and  under  such  circumstances  as 
would  have  rendered  the  pauper  irre- 
movable had  she  then  been  a  single 
woman.  From  the  time  of  her  confine- 
ment until  May  8,  1877,  the  pauper 
lunatic  had  never  received  parish  relief. 

It  was  admitted  that  the  residence  of 
George  Baldock  had  been  in  Maidstone 
Union  for  the  last  thirteen  years,  and 
that  he  was  thereby  lawfully  settled  in 
such  union. 

The  questions  for  the  opinion  of  the 
Court  were : — 

1.  Did  the  pauper  lunatic  acquire  a 
settlement  by  residence  in  Chatham  in 
the  respondents'  union  in  her  own  right 
nnder  89  &  40  Vict  c.  61.  s.  34  P 

2.  Was  the  pauper  lunatic  irremovable 
from  Chatham  by  virtue  of  24  &  25  Vict. 
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The  Queen  v.  Guardians  of  Maidstone  Union,  Q 

o.  55.  a.  3,  as  amended  by  29  &  30  Vict.  c. 
11.  a.  1,  at  the  time  of  her  removal  to  the 
said  lunatic  asylum,  or  at  the  time  the 
said  order  adjudicating  her  settlement 
was  obtained  by  the  respondents. 

If  either  of  the  above  questions  was 
answered  by  this  Court  in  the  affirmative, 
the  order  appealed  against  and  the  order 
of  quarter  sessions  confirming  the  same 
was  to  be  respectively  quashed,  otherwise 
the  order  of  sessions  was  to  stand. 

Kingsford,  for  the  appellants. — It  is 
contended  that  the  facts  shew  that  the 
residence  of  the  panper  lunatic  was  such 
as  to  give  her  a  settlement  under  89  &  40 
Vict.  c.  61.  s.  34— see  The  Queen  v.  The 
Guardians  of  the  Leede  Union  (1),  which 
is  exactly  in  point. 

Again,  the  panper  was  irremovable,  by 
virtue  of  24  A  25  Vict.  c.  55.  s.  3,  as 
amended  by  29  A  30  Vict.  c.  11.  s.  1,  by 
which  a  married  woman  who  has  been 
deserted  by  her  husband,  and  who,  after 
such  desertion,  has  resided  for  one  year 
"  in  such  a  manner  as  would,  if  she  were 
a  widow,  render  her  exempt  from  removal, 
shall  not  be  liable  to  be  removed  from  the 
parish  wherein  she  shall  be  resident,  un- 
less her  husband  return  to  cohabit  with 
her."  No  doubt  it  will  be  argued  she 
was  not  deserted,  and  that  accordingly 
the  24  &  25  Vict.  c.  55,  has  no  applica- 
tion ;  but  the  authorities  which  seem  to 
favour  such  a  contention  will  be  found  to 
be  divorce  proceedings  in  which  married 
women  have  endeavoured  to  assert  a  de- 
sertion arising  out  of  their  own  miscon- 
duct. He  also  cited  The  Queen  v.  St. 
Mary,  Islington  (2). 

Winch,  for  the  respondents. — A  married 
woman  living  apart  from  her  husband  by 
consent  follows  the  settlement  of  her  hus- 
band, and  if  she  becomes  chargeable  is 
removable  to  such  settlement.  The  23 
&  24  Vict.  c.  55.  s.  3,  does  not  contem- 
plate the  case  of  a  married  woman  living 
apart  from  her  husband  by  consent.  In 
The  Queen  v.  The  Guardians  of  the  Leeds 
Union  (1)  the  pauper  was  an  illegitimate 

(1)  48  Law  J.  Rep.  M.C.  129 ;  Law  Rep.  4  Q.B. 
D.  823. 

(2)  39  Law  J.  Rep.  M.C.  137 ;  Law  Rep.  6  Q.B. 
448. 


B. 

child  who  had  been  totally  abandoned; 
here  there  has  been  no  abandonment  or 
desertion — Thompson  v.  Thompson  (8). 

CocEBURN,  L.G.J. — I  think  there  was 
such  a  desertion  as  to  bring  the  case 
within  the  statute  which  provides  that 
"  where  a  married  woman  shall  have  been 
or  shall  be  deserted  by  her  husband,  and 
shall  have  resided  for  three  years" — since 
altered  to  one  year — "  in  such  a  manner 
as  would  if  she  were  a  widow  render  her 
exempt  from  removal,  she  shall  not  be 
liable  to  be  removed  from  the  parish 
wherein  she  shall  be  resident,  unless  her 
husband  return  to  cohabit  with  her."  I 
cannot  bring  myself  to  think  that  the 
settlement  of  the  husband  belonged  to  the 
wife,  inasmuch  as  the  latter  had  been 
living  apart  from  him  for  a  considerable 
space  of  time.  Moreover,  it  is  important 
to  remember  that  this  is  not  a  case  of  a 
wife  living  apart  from  her  husband  by 
mutual  consent.  The  wife  is  a  woman 
who  has  misconducted  herself  on  more 
than  one  occasion  by  committing  adultery 
with  other  men,  until  at  length  she  be- 
came in  the  family  way,  and  thereupon  her 
husband  put  her  out  of  doors.  This  may 
perhaps  not  amount  to  a  desertion  in  the 
ordinary  acceptation  of  the  term ;  but  the 
meaning  of  the  statute  I  have  referred  to 
is  that  where  the  wife  has  been  residing 
in  a  different  place  from  her  husband  for 
a  prolonged  period,  she  shall  be  considered 
for  poor  law  purposes  as  not  being  bound 
by  the  marriage  tie,  and  as  living  apart. 
It  seems  to  me  to  make  but  little  differ- 
ence whether  the  husband  voluntarily 
goes  away  and  so  misconducts  himself,  or 
goes  away  in  consequence  of  the  miscon- 
duct of  his  wife,  lam  of  opinion,  upon 
the  facts  as  stated,  that  the  residence  of 
the  husband  was  no  longer  the  residence 
of  the  pauper,  and  that  the  latter  became 
by  reason  of  her  residence  irremovable 
from  Chatham. 

Manistt,  J. — I  quite  agree.  The  fiur 
interpretation  of  what  happened  is  that 
this  woman  was,  rightly  or  wrongly,  sent 
away  from  her  home  for  misconduct  by  her 
husband,  and  left  as  a  free  woman.  She 
subsequently  set  up  an  altogether  separate 

(3)  1  Sw.  &  Tr.  281 ;  27  Law  J.  Rep.  P.  M.  ft 
A.  66. 
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residence  for  a  period,  and  under  such 
circumstances  as  to  render  her  exempt 
from  removal,  her  husband  never  haying 
returned  to  cohabit  with  her.  That  is  the 
construction  to  be  put  on  24  A  25  Vict, 
c.  55.  s.  3,  and  it  is  not  therefore  neces- 
sary to  consider  the  meaning  of  the  34th 
section  of  the  Divided  Parishes,  Ac., 
Act. 

Order  of  sessions  quashed. 


Solicitor* — Kingsford  St  Co.,  agents  for  Bealo, 
Hoare  St  Co.,  Maidstone,  for  appellants ;  Nic- 
kenson,  Prall  St  Nickeneon,  agents  for  Prall  St 
Son,  Rochester,  for  respondents. 


[IN  THB  COMMON  PLEAS  DIVISION.] 

f  kenriok   (appellant)  v.  the 

1879.  J  CHURCHWARDENS  AND  OVEE- 
NOV.  27.  I       SIEK8    OF  THE     PARISH  OF 

L    GUilSFlELD  (respondents). 

Rating — Sporting  Bights — Severed  from 
the  Occupation  of  the  Land— 87  $•  38  Vict, 
c.  54.  8.  6.  sub-sect.  2. 

Where  the  owner  of  land  occupies  ii 
himself  and  demises  the  right  of  sporting  to 
another,  the  right  of  sporting  is  severed  from 
the  occupation  of  the  land  within  the  mean- 
ing of  37  £38  Vict.  c.  54.  s.  6.  sub-sect.  2, 
so  as  to  make  the  lessee  of  the  right  of 
sporting  rateable. 

The  Queen  v.  Battle,  Sussex  (36  Law 
J.  Bep.  M.C.  1;  Law  Rep.  2  Q.B.  8)  dis- 
tinguished. 

Cask  stated  under  12  &  13  Vict.  o.  45. 
s.  11. 

1.  By  a  deed  dated  the  2nd  of  April, 
1877,  Mrs.  Curling,  the  owner  of  the 
Maes  ma  wt  estate,  in  the  parish  of  Guils- 
field,  in  the  county  of  Montgomery, 
granted  to  the  appellant  the  exclusive 
right  of  sporting  over  the  said  estate, 
together  with  the  use  of  the  mansion- 
house  and  two  cottages  thereon  and 
twenty-five  acres  of  land,  being  part  of 
the  said  estate,  for  a  term  of  five  years 
from  the  25th  of  March,  1877,  at  a  total 
annual  rental  of  3151. 

2.  The  said  estate  contained  about 
1,750  acres ;  of  this  707  acres  consisted  of 


woodlands  and  were  retained  by  Mrs.  Cur- 
ling in  her  own  occupation  (1). 

3.  The  overseers  of  the  poor  of  the 
parish  of  Guilsfield  rated  the  appellant  in 
respect  of  the  sporting  right  over  the 
whole  of  the  said  estate. 

4.  The  question  for  the  opinion  of  the 
Court  was  whether  the  right  of  sporting 
over  the  707  acres  of  woodlands  retained 
in  the  occupation  of  the  owner  thereof, 
Mrs.  Curling,  was  severed  from  the  occu- 
pation of  the  said  land  within  the  mean- 
ing of  the  37  &  38  Viot.  c.  54  s.  6  (2),  so 
as  to  entitle  the  persons  making  that  rate 
to  rate  the  appellant  in  respect  thereof. 

Witt  (Gutty  and  F.  Marshall  with  him), 
for  the  appellant. — The  right  of  sporting 
over  these  707  acres  is  not  severed  from 
the  occupation  of  the  land  within  the 
meaning  of  37  &  38  Viot.  c.  54.  s.  6.  sub- 
sect.  2  (2).  Under  the  law  as  it  stood 
previous  to  this  Act,  where  the  land  was 
let  to  one  and  the  right  of  sporting  to 
another  the  right  of  sporting  could  not 
be  rated ;  the  tenant  could  not  be  rated 
because  he  had  not  the  right,  and  the 
owner  of  the  right  could  not  be  rated 
because  he  was  the  owner  of  an  incor- 
poreal hereditament  and  did  not  appear  on 
the  rate-book.  It  was  to  remedy  this 
state  of  things  this  Act  was  passed,  bnt 
it  was  never  intended  to  alter  the  inci- 
dence of  the  rate,  but  only  to  make 
that  rateable  which  was  not  rateable 
before.  A  demise  of  a  right  of  shooting, 
where  the  owner  of  the  land  occupied  the 
land,  was  treated  as  not  severed  in  The 
Queen  v.  Battle,  Sussex  (3). 

[Lord  Colebidge,  C.J. — Under  the  pre- 
sent Act  you  may  rate  either  the  land- 
lord, as  in  The  Queeny.  Battle,  8wsex  (3), 
or  the  lessee.] 

Not  unless  the  right  is  severed.  This 
Act  was  intended  to  meet  the  case  where 
the    right  of  sporting  is  completely 

(1)  The  remaining  1,008  acres  were  let  to 
tenant  farmers. 

(2)  37  St  88  Viet.  c.  64.  s.  8  (sub-sect.  2).— 
"  Where  any  right  of  sporting,  when  severed  from 
the  occupation  of  the  land,  is  let,  either  the  owner 
or  the  lessee  thereof,  according  as  the  persons 
making  the  rate  determine,  may  be  rated  as  the 
occupier  thereof." 

(3)  86  Law  J.  Rep.  M  C.  1 ;  Law  Rep.  2  Q.B.  8, 
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severed  from  the  occupation  of  the  land, 
as  in  the  ease  of  manorial  rights. 

[Lord  Colbbidob,  C.J. — In  The  Queen 
v.  Battle,  Sussex  (3),  the  right  could  not 
have  been  rated  if  severed.] 

The  whole  point  of  that  ease  is  that  the 
right  was  not  severed.  In  the  present 
ease  it  is  likewise  not  severed,  and  there- 
fore the  lessee  of  the  shooting  is  not  rate- 
able; unless  it  is  severed,  the  lessee  is  not 
rateable,  and  we  have  the  decision  of  the 
Queen's  Bench  to  shew  that  in  a  similar 
state  of  things  the  right  of  sporting  was 
not  severed.  In  order  to  interpret  the 
Act,  the  law  as  it  stood  formerly  must  be 
looked  at,  and  inasmuch  as  in  The  Queen  v. 
Battle,  Sussex  (3)  the  same  circumstances 
were  held  not  to  constitute  a  severance, 
therefore  there  is  no  severance  in  the 
present  case,  and  consequently  the  proper 
person  to  be  rated  is  the  owner  and 
occupier  of  the  land. 

Mclntyre  (Alexander  Qlen  with  him), 
for  the  respondent,  was  not  called  on. 

Lord  Colbbidob,  C.J. — I  am  of  opinion 
that  the  respondents  were  entitled  to 
rate  the  appellant.  The  question  is 
whether  under  this  Act  the  lessee  of  the 
right  of  shooting  can  at  the  option  of 
the  persons  making  the  rate  be  sepa- 
rately rated  in  respect  of  such  right,  and 
I  am  opinion  that  he  can. 

Previous  to  this  Act  various  rights 
arising  out  of  land  were  not  the  subject- 
matter  of  separate  rating,  they  were  not 
within  the  43  Eliz.  c.  2.  The  result, 
which  was  considered  to  be  unfair  was, 
that  in  many  cases  the  right  person  es- 
caped or  the  wrong  person  was  rated. 
Parliament  then  passed  an  Act  enacting 
that  certain  rights  arising  out  of  land 
should  be  the  subject-matter  of  separate 
rating,  and  amongst  them  sporting  rights, 
"  when  severed  from  the  occupation  of  the 
land ;  "  it  was  right  to  say  "  severed  " 
because  when  joined  to  the  occupation 
and  the  value  of  the  occupation  was 
thereby  enhanced,  they  would  be  rated  by 
the  increase  of  rate  which  would  be 
added  to  the  land  by  reason  of  such 
enhanced  value.  By  the  Act  therefore 
they  are  created  rateable  properties, 
and  section  6,  sub-section  2,  says  that 
when  severed  and  let,  either  the  owner 


or  lessee  thereof— that  is,  either  the  owner 
or  lessee  of  the  right  of  sporting,  may  be 
rated. 

The  facts  of  the  case  are  shortly  that 
Mrs.  Curling,  who  is  the  owner  of  the 
estate,  has  demised  a  small  portion  to 
the  appellant  and  the  separate  right  of 
shooting  over  the  whole  of  the  estate, 
and  she  keeps  a  portion  of  the  estate  in 
her  own  occupation.  Is  not  that  an 
instance  of  the  right  of  sporting  being 
severed  from  the  occupation  of  the  land  ? 
Had  there  been  no  authority,  no  one  for 
a  moment  could  have  doubted  this  was 
just  the  sort  of  case  the  Act  was  intended 
to  meet.  But  it  is  said  another  inter- 
pretation should  be  placed  on  these  facts, 
because  in  a  case  in  the  Queen's  Bench  a 
different  interpretation  was  placed  on  the 
word  "  severed."  Bat  when  that  case 
and  the  law  as  it  stood  at  that  tune  is 
considered,  it  does  not  seem  to  support 
tbe  contention.  It  was  a  case  in  which 
the  Queen's  Bench  was  considering  the 
right  of  an  owner  who  kept  the  land  in 
his  own  occupation,  and  let  the  right  of 
shooting,  to  claim  exemption  on  the 
ground  that  the  shooting  was  severed 
from  the  occupation  of  the  land.  Tbe 
Queen's  Bench  say,  "  Not  at  all,  you  admit 
you  receive  rent  for  the  shooting,  and 
therefore  your  land  whioh  you  occupy 
is  so  much  enhanced  in  value,  and  you 
must  be  rated  at  the  enhanced  value." 
JNo  doubt  in  a  certain  sense  the  Lord 
Chief  Justice  holds  there  is  no  severance, 
for  he  holds  there  was  no  such  severance 
as  would  exist  in  the  case  where  the 
owner  had  let  the  land  to  one,  and  the 
right  of  shooting  to  another,  a  severanoe 
which  would  render  it  unfair  to  rate  the 
occupier  for  a  right  which  he  did  not  pos- 
sess. 

But  in  this  case  we  have  to  deal  with 
an  Act  whioh  for  the  time  uses  the  word 
sever  in  a  legislative  sense,  and  we  have 
to  deal  with  a  property  which  for  the  first 
time  is  made  the  subject  of  separate 
rating.  The  Act  appears  to  me  singularly 
to  describe  the  state  of  facts  of  this  case, 
and  under  these  circumstances  I  think 
we  are  only  following  the  express  words 
of  the  Act  in  holding  the  appellant  to  be 
rateable.  Our  judgment  must,  therefore, 
be  for  the  respondents. 
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Likdlet,  J. — I  am  of  the  same  opinion. 
The  question  is  whether  the  rate  levied 
on  the  lessee  of  the  right  of  sporting  has 
been  correctly  made  within  the  provisions 
of  section  6  (sub-section  2).  The  per- 
sons making  the  rate  have  the  option  of 
rating  either  the  owner  or  lessee,  and  we 
have  not  to  deoide  whether  they  have 
exercised  a  fair  discretion,  but  the  ques- 
tion is  one  of  law,  and  tarns  on  the  mean- 
ing of  the  word  "  severed."  The  appel- 
lant has  the  enjoyment  of  the  right  of 
sporting  by  a  lease  under  seal  for  five 
years,  and  daring  that  five  years  one 
would  have  thought,  apart  from  authority, 
that  there  would  be  a  severance.  But 
it  is  said  that  it  is  not  so,  because 
under  similar  circumstances  The  Queen  v. 
Battle,  Sussex  (3)  the  xight  of  sporting 
was  held  not  to  be  severed,  but  when  we 
look  at  the  authority  the  point  does 
not  seem  to  have  been  decided.  The 
point  there  decided  is  that  before  this 
Aot  Mrs.  Curling  might  have  been  rated. 
In  the  course  of  the  argument  the  Lord 
Chief  Justice  certainly  desoribes  the 
right  of  sporting  as  separated  from  the 
occupation,  and  in  the  judgment  he 
appears  to  treat  the  right  as  severed, 
though  not  severed  as  in  The  Queen  v. 
Thurlstone  (4).  That  case,  The  Queen  v. 
Battle,  Sussex  (3),  does  not  appear  to  me 
to  be  authority  for  holding  that  when  the 
owner  of  the  land  demises  the  right  of 
sporting  by  an  irrevocable  deed  there  is 
no  severance. 

Judgment  for  the  respondents. 


Solicitors — J.  Arthur  Talbot,  agent  for  Talbot  & 
Woosnam,  of  Newtown,  Montgomeryshire,  for 
appellant ;  Jones,  Blazland  &  Son,  agents  for 
W.  A.  Pughe,  Llanfyllin,  for  respondents. 
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(4)  1  E.  &  E.  502  ;  28  Law  J.  Rep.  M.C.  106. 


1879. 
Dec.  16. 


{Appeal  from  the  Queen's  Bench  Division.) 

the  queen,  on  the  prosecution 

Of  H.    CRISP,  V.  PEMBEETON 

and  another,  Justices. 

THE    SAKE  V.    SMITH  AND  AN- 
OTHER.* 

Pauper  Lunatic  in  Workhouse — Where 
Resident — Order  for  Removal  to  Asylum 
made  by  Officiating  Clergyman — 16  &  17 
Vict.  c.  97.  sect.  67;  7  8  Vict.  c.  101. 
sect.  56 — Practice — Appeal  from  Order  of 
Sessions — Appeal  from  Divisional  Court 
without  Leave  —  Judicature  Act,  1873, 
sect.  45. 

It  is  provided  by  16  8f  17  Vict.  c.  97. 
sect.  67,  that  in  certain  cases  a  pauper 
deemed  to  be  a  lunatic  may  be  examined  by 
the  officiating  clergyman  of  the  parish  in 
which  he  is  resident,  and  that  an  order  may 
be  made  by  that  clergyman  and  another 
person,  directing  him  to  be  received  into  an 
asylum. 

It  is  enacted  by  7  8r  8  Vict.  c.  101.  sect. 
56,  that  for  the  purpose  of  relief,  settlement 
and  removal  of  poor  persons,  the  workhouse 
of  a  union  shall  be  considered  as  situated 
in  the  parish  to  which  such  poor  person  is 
chargeable : — 

Held,  affirming  the  decision  of  the 
Queen's  Bench  Division,  that  an  order  for 
the  removal  of  a  pauper  lunatic  under  16 
8f  17  Vict.  c.  97  is  not  an  order  within  sect. 
56  of  7  8  Vict.  c.  101,  and  that  such  an 
order  made  by  the  officiating  clergyman  of 
0.,  for  the  removal  of  a  pauper  then  in  the 
workhouse  of  0.  was  duly  made,  although 
the  pauper  did  not,  before  entering  the 
workhouse,  reside  in  the  parish  of  O. 

An  appeal  from  an  order  of  the  Queen's 
Bench  Division,  discharging  a  rule  for  a 
certiorari  to  bring  up  an  order  of  justices  in 
petty  sessions,  is  not  an  appeal  from  an  in- 
ferior Court  within  sect.  45  of  the  Judica- 
ture Act,  1873,  and  no  leave  to  appeal  is 
required. 

Appeal  by  the  prosecutor,  H.  Crisp, 
from  an  order  of  the  Queen's  Bench  Di- 
vision, discharging  a  rule  to  bring  up  by 
certiorari  an  order  made  on  him  by  W. 

*  Coram  Bramwell,  L.J.;  Brett,  L.J.;  Cot- 
ton, L.J. 
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Pemberton  and  J.  Wilkinson,  two  jus- 
tices of  Cambridgeshire,  and  also  an  order 
made  by  Q.  Smith  and  Rev.  G.  Hale. 

It  appeared  from  the  affidavits,  that,  on 
November  8,  1878,  Mary  Crisp,  the  wife 
of  H.  Crisp,  who  lived  in  Sheffield,  was 
residing  in  the  parish  of  Grantchester, 
and  that  on  November  12  she  was  re- 
ceived into  the  workhouse  of  Chesterton 
Union,  in  which  anion  Grantchester  is 
situated ;  she  was  afterwards  removed  by 
an  order  professing  to  be  made  under  the 
67th  section  of  16  &  17  Vict.  c.  97  (1),  to 
an  asylum.  This  order  was  signed  by  G. 
Smith,  a  relieving  officer  of  Chesterton 
Union,  and  the  Rev.  G.  Hale,  an  offi- 
ciating curate  of  Chesterton. 

On  the  30th  of  November  H.  Crisp,  the 
husband  of  the  lunatic,  was  summoned 
before  the  justices,  and  was  ordered  to 
contribute  to  her  maintenance,  pursuant 
to  the  provisions  of  13  A  14  Vict.  c.  101. 
Beet.  5,  and  39  A  40  Vict.  c.  61.  sect.  20 
(2).    Two  rules  were  then  obtained  at  his 


(1)  By  16  &  17  Vict,  c  97.  sect.  67,  it  is  en- 
acted, "  That  it  shall  be  lawful  for  any  justice, 
upon  notice  given  to  him  ...  or  upon  his  own 
knowledge,  without  any  such  notice  as  aforesaid, 
to  examine  any  panper  deemed  to  be  a  lunatic,  at 
his  own  abode  or  elsewhere,  and  to  proceed  in  all 
respects  as  if  such  pauper  were  brought  up  before 
him,  in  pursuance  of  an  order  for  that  purpose; 
provided  also,  that  in  case  any  pauper  deemed 
to  be  lunatic  cannot,  on  account  of  his  health  or 
other  cause,  be  conveniently  taken  before  any  jus- 
tice, such  pauper  may  be  examined  at  his  own 
abode  or  elsewhere,  by  an  officiating  clergyman  of 
the  parish  in  which  he  is  resident,  together  with  a 
relieving  officer,  or  if  there  be  no  relieving  officer, 
an  overseer  of  such  parish  .  .  .  and  such  officiating 
clergyman,  together  with  such  overseer,  or  such 
relieving  officer,  shall  by  an  order  .  .  .  direct  such 
panper  to  be  received  into  such  asylum  as  herein- 
after mentioned.  .  . 

(2)  13  &  14  Vict,  c  101,  sect.  5,  provides  that, 
"  Where  any  married  woman  being  lunatic  shall 
be  duly  removed  to  any  asylum  .  .  .  under  any 
of  the  statutes  in  such  behalf,  any  two  justices 
having  jurisdiction  in  the  place  wherein  the  hus- 
band ot  such  lunatic  shall  dwell,  upon  application 
by  or  on  behalf  of  the  guardians  of  the  union,  or 
of  the  parish,  having  separate  boards  of  guar- 
dians, or  the  overseers  of  the  parish,  to  which 
union  or  parish  respectively  such  lunatic  pauper 
shall  be  or  become  chargeable,  may  summon  such 
husband  to  appear  before  them  .  .  .  and  such 
justices  may  (if  they  think  fit)  make  an  order 
upon  him  to  pay  such  sum  weekly  or  otherwise, 
for  or  towards  the  cost  of  the  maintenance  of 


instance ;  one,  calling  on  the  justices,  and 
the  other  on  G.  Smith  and  the  Rev.  0. 
Hale,  to  shew  cause  why  a  certiorari 
should  not  issue,  to  bring  up  and  to  quash 
the  two  orders  made  by  them  respec- 
tively. 

Both  these  rules  were  afterwards  dis- 
charged.   No  leave  to  appeal  was  given. 
The  prosecutor  appealed. 

L.  Smith  (with  him  Cockerell),  for  the 
respondent. — There  is  a  preliminary  ob- 
jection to  the  hearing  of  the  first  of  these 
appeals.  The  Court  has  no  jurisdiction. 
It  is  an  appeal  from  an  order  of  the 
Queen's  Bench  Division,  discharging  a 
rule  calling  on  justices  to  shew  cause 
why  an  order  of  Sessions,  and  in  this 
case  of  petty  sessions,  should  not  be 
quashed.  This  appeal  is  therefore  within 
the  very  terms  of  section  45  of  the 
Judicature  Act,  1873 ;  and  as  no  leave  to 
appeal  has  been  given,  the  determination 
of  the  case  by  the  Queen's  Bench  Division 
is  final.  Appeals  from  Sessions  are,  bj 
section  45,  and  by  the  decision  of  tbeHouse 
of  Lords  in  The  Overseers  of  Walsall  v.  The 
London  and  North  Western  Railway  Com- 
pany (3),  where,  however,  leave  to  ap- 
peal was  given,  brought  within  the  defi- 
nition of  appeals  from  inferior  Courts, 
and  therefore  this  appeal,  which  is,  in 
fact,  an  appeal  brought  for  the  purpose 
of  reversing  a  decision  of  magistrates  in 
sessions,  cannot  be  brought  unless  leave 
has  been  given. 

[Bramwbll,  L.J. — We  think  that  we 
have  jurisdiction  to  hear  this  appeal.] 

(hdly  and  Graham,  for  the  prosecutor. 
— The  order  under  which  Mary  Crisp  was 
removed  to  the  asylum  is  bad,  and  there- 
fore the  subsequent  order  on  the  husband 
for  contribution  is  bad.  The  provisions 
of  the  statute  (1)  have  not  been  followed. 
No  reason  was  given  why  the  pauper 

such  lunatic,  as  .  .  .  shall  appear  to  them  pro- 
per." 

89  &  40  Vict.  c.  61.  sect.  20,  provides  tint 
where  such  an  order  is  sought  for,  the  justices 
having  jurisdiction  in  the  union  or  parish,  the 
guardians  whereof  shall  make  the  application,  shall 
be  empowered  to  issue  the  summons  and  make 
the  order  instead  of  the  justices  having  jurisdiction 
in  the  place  where  the  husband  may  dwelL 

(3)  48  Law  J.  Rep.  M.C.  65 ;  Law  Bep.  4  Ap. 
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was  not  taken  before  a  magistrate; 
moreover,  the  olergyman  who  signed  the 
order  described  himself  as  of  Chesterton, 
whereas,  by  virtue  of  7  <fc  8  Vict.  c.  101. 
sect.  56  (4),  this  pauper  lunatic  must, 
for  the  purposes  of  relief,  such  as  this 
was,  be  considered  to  be  resident  in  Grant- 
oheeter,  and  an  order  signed  by  a  clergy- 
man of  another  parish  is  invalid.  Such 
an  order  is  only  a  fact  in  the  case,  it  is 
not  a  judicial  proceeding,  and  therefore 
the  justices  should  not  have  made  a  fur- 
ther order  upon  it  until  they  had  satisfied 
themselves  that  it  was  a  proper  and  valid 
order,  for  unless  they  were  satisfied  that 
this  married  woman  had  been  "  duly  re- 
moved "  (2)  they  could  have  no  jurisdic- 
tion to  make  the  order  for  contribution. 

L.  Smith  and  OockereU,  for  the  re- 
spondents, were  not  heard. 

Beamwbll,  L.J. — 1  think  that  this  is 
a  clear  case,  and  that  the  appeal  cannot 
be  allowed.  It  is  necessary  to  look  at  the 
actual  place  of  abode  of  this  woman,  in 
order  to  construe  the  67th  section  of  this 
Act,  which  we  have  to  consider.  I  do  not 
think  that  the  provisions  of  16  &  17  Vict, 
c.  97,  are  to  be  controlled  or  interpreted 
by  the  language  of  the  56th  section  of 
7  &  8  Vict.  c.  101.  The  enactment  in  the 
earlier  statute  means  that  when  it  is  ne- 
cessary to  consider  where  the  settlement 
of  a  person  should  be,  or  where  the  bur- 
den of  maintenance  should  fall,  then,  even 
if  the  person  is  in  a  workhouse,  still,  for 
such  purposes,  regard  must  be  had  to  the 
place  where  that  person's  previous  abode 
was.  Those  considerations  do  not  apply 
here.  The  order  of  removal  was  only 
made,  the  justices  had  jurisdiction,  they 
proceeded  legally,  and  the  judgment  of 
the  Queen's  Bench  Division  must  be 
affirmed. 

Brhtt,  L.J. — I  am  of  the  same  opinion. 
The  question  under  16  &  17  Vict.  c.  97, 

(4)  7  &  8  Vict.  o.  101.  s.  66,  enact*,  "That  for 
the  purpose*  of  relief,  settlement  and  removal  of 
poor  persons,  and  the  burial  of  the  poor,  the  work- 
house of  any  union  or  parish  .  .  .  shall  be  con- 
sidered as  situated  in  the  parish  to  which  each 
poor  person  respectively  to  be  relieved,  removed 
or  buried,  or  otherwise  concerned  in  .any  such 
purpose,  is  or  has  been  chargeable."  .  ,  . 
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is,  what  was  the  parish  in  which  this 
alleged  lunatic  was  abiding  ?  I  think  that 
where  she  was  abiding  there  she  was  also 
residing,  and  if  she  was  residing  in  Ches- 
terton, where  she  was  undoubtedly  abiding, 
then  this  officiating  clergyman  could  make 
the  order. 

I  think  this  woman  was  both  abiding 
and  residing  in  Chesterton ;  it  is  ad- 
mitted that  this  clergyman  was  an  offi- 
ciating clergyman  of  Chesterton,  and 
therefore  be  could  sign  this  order.  It  has 
been  suggested  that  if  regard  be  paid  to 
the  provisions  of  7  A  8  Vict.  c.  101,  we 
must  hold  that  this  woman  was  residing 
elsewhere ;  but  I  am  of  opinion  that  that 
statute  was  only  passed  to  prevent  resi- 
dence in  a  workhouse  from  breaking  a 
person's  right  to  settlement  in  his  or  her 
parish ;  and  I  do  not  think  that  those  pro- 
visions affect  the  construction  to  be  placed 
on  the  section  of  16  A  17  Vict.  c.  97, 
which  we  have  to  consider,  and  which 
was  passed  alio  intuitu.  This  order  of 
removal  was  duly  made,  and  therefore  the 
second  question  does  not  arise. 

Cotton,  L.J. — The  question  is  whether 
this  woman  was  residing  in  Chesterton 
within  the  meaning  of  section  67  of  16  A 
17  Vict.  c.  97.  It  is  said  that  7  A  8  Vict, 
c.  101  prevents  her  from  being  treated  as 
a  resident.  I  am  of  opinion  that  this 
order  for  removal  is  not  an  order  for  re- 
moval within  the  meaning  of  the  earlier 
statute,  and  the  removal  not  such  a  re- 
moval as  was  intended  by  that  statute. 
The  technical  meaning  of  the  word  "  re- 
moval "  in  7  &  8  Vict.  c.  101,  is  not  the 
meaning  which  the  word  "  removal "  has 
in  16  A  17  Viot.  c.  97,  and  I  agree  that  the 
judgment  of  the  Queen's  Bench  Division 
must  be  affirmed. 

Judgment  affirmed. 


Solicitors — R.  Da  vies,  agent  for  Smith,  Wednes- 
bury,  for  prosecutor ;  Montagu,  Scott  &  Baker, 
agents  for  Barlow,  Palmer  &  Bonnett,  Cam- 
bridge, for  respondents. 
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1879. 
Dec.  19. 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Queen's  Bench  Division.) 

the  queen  (on  the  prosecution 
of  the  Lewiaham  Board  of 
Guardians)  v.  THE  LONDON, 

BRIGHTON  AND  80UTH  COAST 
RAILWAY  COMPANY.* 

Metropolis  Management  Act,  1855  (18  Sf 
19  Vict.  c.  120),  sect.  159— Bate— Inequa- 
lity of  Benefit — Exemption  of  or  Levy  of  Bate 
at  a  Lower  Scale  on,  part  of  a  Parish—De- 
scription of  such  part  in  Precept. 

By  the  Metropolitan  Management  Act, 
1855,  section  158,  district  boards  may  re- 
quire the  overseers  of  parishes  within  their 
district  to  levy  the  sums  which  such  boards 
may  require  for  the  execution  of  the  Act. 
By  section  159,  district  boards  can  exempt  or 
rate  on  a  lower  scale  parts  of  parishes  not 
benefited  or  benefited  to  a  less  degree  than 
other  parts  by  such  expenditure. 

The  overseers  of  L.  were  required,  by  a 
precept  of  the  district  board,  to  levy  a  sum 
for  the  expenditure  incurred  in  the  execu- 
tion of  the  above  Act.  The  precept  directed 
that,  as  regards  such  parts  of  "  the  parish  as 
consist  of  lands  used  as  arable,  meadow  or 
pasture  lands  only,  or  as  woodland,  orchard, 
market,  hop,  herb,  flowers,  fruit  or  nursery 
market  garden,"  the  rate  should  be  levied 
on  a  lower  scale.  There  was  a  considerable 
quantity  of  such  land  in  the  -parish,  the 
whole  of  which  was  assessed  at  the  lower 
scale,  though  it  did  not  lie  altogether,  but 
was  scattered  about, — 

Held  (affirming  the  decision  of  the 
Queens  Bench  Division),  that  the  rate  was 
good,  and  that  the  precept  sufficiently  de- 
scribed the  nature  of  the  property  to  be 
rated  at  the  lower  rate. 

Appeal  from  the  decision  of  the  Queen's 
Bench  Division  (reported  48  Law  J.  Rep. 
M.C.  116),  where  the  case  stated  on  ap- 
peal from  Sessions,  is  fully  set  out. 

The  guardians  of  the  poor  of  Lewiaham 
made  a  rate  as  overseers,  nnder  the  fol- 
lowing precept : — 

"  The  board  of  works  for  the  Lewiaham 
district,  constituted  by  the  Metropolis 
Management  Act,  1855,  in  pursuance  of 

*  Coram  Bramwell,  L.J.;  Brett,  L.J.;  Cot- 
ton, L.J. 


the  provisions  of  the  said  Act,  and  of  the 
Acts  for  amending  and  extending  tie 
same,  hereby  order  and  require  the 
guardians  of  the  poor  of  the  parish  of 
Lewiaham  to  levy  within  the  said  parish 
the  sum  of  11,5242.,  for  the  purpose  of 
defraying  the  expenses  already  or  here- 
after to  be  incurred  by  the  said  board,  in 
the  execution  of  the  said  Act  or  Acts,  and 
to  pay  the  said  sum  to  the  London  and 
Westminster  Bank,  bankers  of  the  said 
board,  by  two  equal  instalments  of  5,7622. 
each,  the  first  on  the  7th  day  of  February, 
and  the  second  on  the  23rd  day  of  March, 
1876.  And  it  appearing  to  the  said  board 
that  the  expenses  in  respect  of  which  the 
said  sum  of  11,5242.  is  required,  are  not 
for  the  equal  benefit  of  the  said  parish, 
the  said  board  do  further  order  and  re- 
quire, that  the  rate  or  rates  to  be  raised 
in  pursuance  of  this  present  precept  shall, 
as  regards  all  such  parts  of  the  said  parish 
as  consist  of  land  used  as  arable,  meadow 
or  pasture  land  only,  or  as  woodland,  or* 
chard,  market,  hop,  herb,  flowers,  fruit  or 
nursery  market  garden,  hop,  herb,  flower, 
fruit  or  nursery  ground,  be  assessed  and 
levied  in  the  proportion  of  one-fourth  part 
only  of  the  net  value  of  such  land." 

The  parish  of  Lewiaham  consists  partly 
of  land  covered  with  houses,  and  partly 
of  land  under  cultivation,  which  does  not 
all  lie  together,  but  is  scattered  through 
the  parish.  All  such  land,  whether  used 
as  arable,  meadow  or  pasture  land,  or  as 
woodland,  garden,  hop,  herb,  flower,  fruit 
or  nursery  ground,  was  rated  to  the  rate 
mentioned  in  the  above  precept  at  2$. 
in  the  pound,  and  all  other  property  was 
rated  to  the  rate  at  10<2.  in  the  pound 
The  property  of  the  railway  company,  who 
appealed  to  the  Quarter  Sessions  against 
the  rate,  consisted  of  land  covered  with 
buildings  and  railways,  and  none  of  it  was 
laud  under  cultivation ;  the  whole  of  their 
property  was  rated  at  lOd.  in  the  pound. 

The  rate  was  confirmed  at  Quarter 
Sessions,  subject  to  the  opinion  of  the 
Queen's  Bench  Division  on  two  questions, 
first,  whether  the  rate  was  good  in  law; 
second,  whether  such  property  of  the 
railway  company  as  consisted  of  lauds 
used  for  the  railway  ought  not  to  be 
rated  at  the  lower  rate. 

A  certiorari  having  issued,  and  a  rule 
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nisi  to  quash  the  order  of  sessions  having 
been  obtained,  it  was  afterwards  dis- 
charged and  the  order  of  sessions  affirmed. 
The  railway  company  appealed. 

/.  Brown  and  Oppenheim,  for  the  appel- 
lants.— The  first  question  which  was 
raised  for  the  opinion  of  the  Queen's 
Bench  Division  is  the  only  question  which 
the  case  enables  the  appellants  to  raise 
here.  The  Queen's  Bench  Division  seems 
to  have  considered  Howell  v.  The  London 
Dock  Oompany  (1)  as  a  decision  in  point ; 
but  in  that  case  it  was  found  that  the  ex- 
penses levied  included  the  expenses  of 
paving,  so  that  it  is  not  decisive  of  the 
case ;  and  it  is  to  be  observed  that  Erie,  J., 
in  The  Queen  v.  The  Great  Western  Railway 
Oompany  (2)  said  that  that  case  did  not 
lay  down  any  general  rule,  as  it  was 
decided  on  the  special  facts  there  before 
the  Court  The  rate  levied  here  is  with- 
out doubt  levied  in  pursuance  of  the  pre- 
cept, but  the  precept  is  bad,  and  therefore 
the  rate  must  be  bad.  It  does  not  follow 
the  requirements  of  the  statute  (3).  It 
fails  to  describe  the  lands  on  which  the 
lower  rate  is  to  be  levied  by  sufficient 
description;  it  should  describe  them  by 
metes  and  bounds,  and  it  should  not 
leave  to  the  overseers  the  duty  of  ascer- 
taining what  area  is  to  be  partially  ex- 
empted ;  it  in  fact  delegates  to  others  the 
duty  which  the  statute  imposes  on  the 
district  board. 


1)  8  E.  &  B.  212 ;  27  Law  J.  Rep.  Q.B.  177. 

2)  E.  B.&  E.  613,  note  a  ■  28  Lav  J.  Rep.  M.C. 


at  p.  64. 

.  ft 


The  Metropolis  Management  Act,  1856  (18 
&  19  Vict.  c.  120),  by  section  168  empowers  ves- 
tries and  district  boards  to  require  overseers  to 
levy  the  snms  which  are  required  for  defraying 
tee  expenses  of  the  Act 

By  section  169,  "  Where  it  appears  to  any  vestry 
or  district  board  that  all  or  any  part  of  the  ex- 
penses for  defraying  which  any  sum  is  ...  . 
ordered  to  be  levied  have  or  has  been  incurred  for 
the  special  benefit  of  any  particular  part  of  their 
parish  or  district,  or  otherwise  have  or  has  not 
been  incurred  for  the  equal  benefit  of  the  whole  of 
their  parish  or  district,  such  vestry  or  board  may 
by  any  such  order  direct  the  sum  or  sums  neces- 
sary for  defraying  such  expenses,  or  any  part 
thereof,  to  be  levied  in  such  part,  or  exempt  any 
part  of  such  parish  or  district  from  the  levy,  or  re- 
quire a  less  rate  to  be  levied  thereon,  as  the  cir- 
cumstances of  the  case  may  require." 
Vol.  48.— M.C. 


M.  White  and  Kingsford,  for  the  re- 
spondents.— The  description  in  this  pre- 
cept is  ample.  The  duty  of  the  board  is 
to  state  in  their  precept  what  is  to  bo 
rated  at  a  lower  rate,  and  then  it  is  the 
doty  of  the  overseers  to  apply  the  descrip- 
tion given  in  the  precept  to  the  various 
lands  in  the  parish. 

They  were  stopped  by  the  Court. 

BkaMWKLL,  L.J. — I  am  of  opinion  that 
this  judgment  should  be  affirmed.  The 
objection  taken  is  that  the  land  to  be  ex- 
empted from  the  full  rate,  or  to  be  assessed 
at  the  lower  rate,  has  not  been  otherwise 
specified  than  by  describing  the  use  to 
which  it  has  been  put.  It  is  said  that  no 
distinct  area  has  been  described  to  which 
the  partial  exemption  can  apply,  that  no 
such  area  has  been  specified  by  metes  and 
bounds.  I  do  not  think  that  the  district 
board  is  bound  to  give  such  a  specifica- 
tion, and  I  think  that  a  sufficient  specifi- 
cation has  been  given  by  the  general 
description  in  the  precept,  which  men- 
tions the  use  to  which  the  land  is  put. 
Indeed,  there  is  some  advantage  in  such 
a  description,  since  the  partial  exemption 
refers  to  the  condition  of  the  property  at 
the  time  when  the  rate  is  made.  I  do 
not  think  in  any  case  that  it  is  for  the 
appellants  here  to  complain.  Perhaps  if 
any  owner  of  land  on  which  the  rate  is 
imposed  thought  himself  aggrieved  be- 
cause the  use  of  the  property  had  changed 
since  the  rate  was  ordered  to  be  levied, 
he  might  possibly  appeal ;  but  I  do  not 
think  that  the  appellant*  here  have  any 
cause  for  complaint. 

Bbbtt,  L.J. — Cases  and  facts  in  cases 
of  this  description  are  always  stated  with 
reference  to  the  question  raised  and  in- 
tended to  be  raised  in  the  case.  Now 
only  one  question  is  raised  before  us,  and 
that  is,  whether  this  rate  is  bad  in  law 
under  the  provisions  of  section  159  of 
the  Metropolis  Management  Act,  1855. 
That  is  the  only  question  brought  before 
us,  and  advisedly  so,  and  that  is  the  only 
question  on  which  we  have  to  give  a  de- 
cision. The  objection  taken  is  an  objec- 
tion to  the  precept.  The  precept  expressly 
professes  to  deal  with  parts  of  the  parish, 
and  it  is  urged  that  it  cannot  do  so  pro- 
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It  is  admitted  that  the  precept 
might  require  all  such  parte  to  be  assessed 
at  a  lower  rate  if  it  described  such  parts 
properly,  bat  it  is  said  that  the  precept  is 
bad  because  the  description  of  the  parts 
to  be  partially  exempted  is  a  bad  descrip- 
tion. 

This  precept  is  an  order  which  is  made 
under  section  159  of  the  Act,  and  if  it 
sufficiently  com  plies  with  the  requirements 
of  the  section  no  objection  can  be  made. 
If  we  look  at  that  section,  we  find  that 
the  district  board  can  levy  the  sums 
necessary  to  defray  these  expenses  on  part 
of  the  parish,  and  the  section  says  no- 
thing about  the  definition  of  the  parts  to 
be  rated ;  there  is  no  provision  that  they 
shall  be  described  by  metes  and  bounds, 
or  by  any  special  description.  The  sec- 
tion has  been  sufficiently  followed  by  the 
precept.  The  levy  has  been  made  on  the 
parts  pointed  out,  and  there  is  no  reason 
why  the  overseers  should  not  ascertain 
what  those  parts  are.  I  have  a  clear 
opinion  that  the  judgment  of  the  Queen's 
Bench  Division  is  right.  With  regard  to 
the  case  of  Hotcell  v.  The  London  Dock 
Company  (1),  I  incline  to  agree  with  what 
was  said  by  Erie,  J.,  in  The  Queen  v.  The 
Great  Western  Railway  Company  (2),  and 
I  think  that  it  cannot  be  cited  as  an 
authority  of  general  application.  There 
the  Court  was  asked  to  deal  with  facts. 
A  Court  generally  refuses  to  do  so  in 
such  a  case,  but  there  it  consented  to  do 
so.  At  all  events  it  supplies  us  with  no 
assistance  in  deciding  the  first  qnestion 
in  this  case.  It  might  do  so  if  we  had 
to  consider  the  second  question,  but  as 
we  have  not  to  deal  with  that  question 
we  leave  the  case  of  Howell  v.  The  London 
Bock  Company  (1)  untouched. 

Cotton,  L.J. — We  have  only  to  consider 
one  objection,  and  that  is,  that  the  pre- 
cept is  bad,  because  as  is  urged  it 
leaves  to  the  overseers  a  discretion  which 
the  district  board  ought  itself  to  exercise. 
I  do  not  think  that  the  board  has  so  dele- 
gated its  duty.  I  think  that  it  has  exer- 
cised a  discretion  and  given  a  direction, 
and  all  that  has  been  left  to  the  overseers 
to  do  was  the  duty  of  ascertaining  to  what 
part  of  the  parish  the  description  given  in 
the  precept  applies.  I  think  that  the  pre- 
cept is  a  good  precept ;  that  it  follows  the 


requirements  of  the  statute ;  that  the  de- 
scription of  the  parts  to  be  rated  at  a 
lower  rate  is  sufficient;  and  that  this 
appeal  must  be  dismissed. 

Judgment  affirmed. 


Solicitors— Norton,  Rose,  Norton  &  Brewer,  for 
appellants ;  S.  Edwards,  for  respondents. 


1879. 
Nov.  8, 15. 
Dec.  18. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
f  TOT  queen  on  the  prosecution 

Of  the  CHURCHWABDIHS, 
ETC.,  OF  ST.  MARQAREf 
AND  ST.  JOHN  THE  KTAI- 
G  ELI  ST,  WESTMINSTER  («■ 

spondents)  v.  the  imsti- 

TCTION  OF  CIVIL  SNOOT  BBS 
{appellants). 

Poor  Bate — Exemption  from — 6  If  7 
Vict.  c.  36 — Civil  Engineer* — Institution 
— Primary  Object  of  Society — Purposes  of 
Science,  Literature  and  Fine  Arte. 

A  society,  known  as  "  the  Institution  of 
Civil  Engineers,"  was  formed  for  the  pur- 
pose of  promoting  the  general  advancement 
of  mechanical  science,  and  more  particu- 
larly the  acquisition  of  that  species  of 
knowledge  which  constitutes  the  profession 
of  a  civil  engineer,  being  the  art  of  direct- 
ing the  great  sources  of  power  in  nature  for 
the  use  and  convenience  of  man,  as  the 
means  of  production  and  of  traffic  in  states 
both  for  external  and  internal  trade,  as  ap- 
plied in  the  construction  of  roads,  bridges, 
SfC,  and  in  the  art  of  navigation  by  arti- 
ficial power  for  the  purpose  of  commerce 
and  in  the  construction  and  adaptation  of 
machinery,  and  in  the  drainage  of  cities  and 
towns.  The  bye-laws  and  regulations  of 
the  society  stated  under  the  head  of 11  Ob- 
jects "  that  the  institution  was  established 
for  the  general  advancement  of  mechanical 
science,  and  more  particularly  for  promoting 
tlie  acquisition  of  that  species  of  knowledge 
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which  constitute*  the  profession  of  a  civil 
engineer.  The  institution  consisted  of  three 
classes,  namely,  members,  associates,  and 
honorary  members,  with  a  class  of  students 
attached,  and  papers  were  read  at  the  in- 
stitution on  various  subjects : — 

Held,  that  the  primary  purpose  of  the 
institution  was  the  edification  and  instruc- 
tion of  its  members  and  students  in  sundry 
arts,  with  the  view  of  enabling  them  the 
better  to  practise  a  particular  profession, 
and  consequently  that  such  institution  was 
not  entitled  to  be  exempted  from  rates  under 
6  8p  7  Vict.  c.  36,  as  a  society  established 
exclusively  for  the  purposes  of  science, 
literature  or  the  fine  arts. 

Upon  appeal  to  the  Quarter  Sessions 
for  Middlesex  against  a  poor  rate  made 
by  the  above  churchwardens  overseers 
and  vestrymen  on  the  16th  day  of  April, 
1877,  in  which  the  Institution  of  Civil 
Engineers  were  the  appellants,  and  the 
said  churchwardens  overseers  and  vestry- 
men were  the  respondents,  the  Court 
confirmed  the  said  rate  with  costs,  subjeot 
to  the  following  case. 

In  the  year  1828  Thomas  Telford,  a 
Fellow  of  the  Royal  Societies  of  London 
and  Edinburgh,  and  others,  had  formed 
themselves  into  a  society  for  the  general 
advancement  of  mechanical  science,  and 
more  particularly  for  promoting  the 
acquisition  of  that  species  of  knowledge 
which  constitutes  the  profession  of  a 
civil  engineer,  being  the  art  of  directing 
the  great  sources  of  power  in  nature  for 
the  use  and  convenience  of  man  as  the 
means  of  production  and  of  traffic  in 
states,  both  for  external  and  internal 
trade,  as  applied  in  the  construction  of 
roads,  bridges,  aqueducts,  canals,  river 
navigation  and  docks  for  internal  inter- 
course and  exchange,  and  in  the  con- 
struction of  ports,  harbours,  moles, 
breakwaters  and  lighthouses,  and  in  the 
art  of  navigation  by  artificial  power  for 
the  purpose  of  commerce,  and  in  the  con- 
struction and  adaptation  of  machinery, 
and  in  the  drainage  of  cities  and  towns. 

The  said  society  was  by  royal  charter 
dated  the  3rd  of  June,  1828,  incorporated 
for  the  purpose  aforesaid  by  the  name  of 
"  The  Institution  of  Civil  Engineers." 

Power  is  given  to  the  members  of  the 
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said  corporation  by  the  said  charter  to 
hold  general  meetings,  which  are  em- 
powered to  make  and  establish  and  from 
time  to  time  alter,  vary  or  revoke  such 
bye-laws  as  they  should  deem  to  be  use- 
ful and  necessary  for  the  regulation  of 
the  corporation,  for  the  admission  of 
members,  for  the  management  of  the 
estates,  goods  and  business  of  the  corpora- 
tion, and  for  fixing  and  determining  the 
manner  of  electing  the  president  and 
other  officers. 

By  the  bye-laws  it  is  provided  that 
under  no  pretence  whatever  shall  the  pro- 
perty and  effects,  or  the  income  or  revenue 
of  the  institution  derived  from  the  volun- 
tary contributions  of  members  or  other- 
wise howsoever  be  applied  in  making  any 
dividend,  gift,  division  or  bonus,  unto  or 
between  any  of  the  members,  and  the 
same  is  thereby  expressly  prohibited  in 
conformity  with  the  fundamental  law 
and  the  therein  alleged  invariable  practice 
of  the  institution  as  acted  upon  from  its 
first  establishment,  and  that  therefore  no 
proposition  in  contravention  thereof  shall 
be  entertained  by  the  council  or  by  any 
meeting,  whether  general  or  special,  of  the 
members  of  the  institution.  In  con- 
formity with  the  bye-law  the  institution 
has  not  made  ana  does  not  make  any 
dividend,  gift,  division  or  bonus  except 
any  which  may  from  this  case  appear  to 
be  so  made  unto  or  between  any  of  its 
members. 

Although  the  institution  derives  part 
of  its  yearly  income  from  sums  invested, 
yet  it  is  substantially  supported  by  the 
annual  contributions  of  its  members. 

The  appellants  occupy  the  house  and 
premises  mentioned  in  the  rates  and 
valuation  list,  and  hereinafter  called 
"  The  Institution,"  for  the  transaction 
of  their  business  and  for  carrying  into 
effect  their  purposes. 

The  appellants  maintain  a  library  at 
the  institution,  consisting  of  works  bear- 
ing upon  the  purposes  of  the  institution 
as  specified  in  the  charter,  and  of  works 
bearing  upon  science  in  general.  They 
also  maintain  there  a  reading  room, 
wherein  periodicals  of  a  similar  character 
ai*e  provided  for  the  use  of  members. 
The  reading-room  is  also  supplied  with 
the   Times,  Standard  and  Daily  News 
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newspapers.  The  appellants  have  col- 
lected and  continue  to  collect  in  the 
institution  maps  and  engineering  publi- 
cations, and  plans  and  drawings  of 
engineering  works  from  all  parts  of  the 
world.  Models  are  occasionally,  when 
papers  are  read,  exhibited  at  the  institu- 
tion, to  illustrate  the  subjects  of  such 
papers,  but  there  is  no  model  room  or 
permanent  exhibition  of  models. 

The  council  invite  original  communica- 
tions or  papers  upon  suoh  subjects  as 
those  set  forth  in  the  annual  report  here- 
unto annexed.  Those  papers  which  the 
council  select  are  read  at  meetings  held 
at  the  institntion  and  discussion  upon 
them  follows.  The  papers  are  afterwards 
printed  and  circulate  1  among  the  mem- 
bers. 

The  institution  does  not  regulate  the 
etiquette  or  discuss  at  its  meetings  the 
discipline  of  the  profession  of  civil  engi- 
neers. 

The  appellants  grant  certificates  or 
diplomas  to  all  members,  shewing  the 
status  of  each  in  the  institution.  The 
following  is  the  form  of  such  certificates 
or  diplomas : — 

The 

Institution  of  Civil  Engineers. 
Established  1818, 
Incorporated  by  Royal  Charter,  a.d.  1828. 

These  are  to  to  certify  that 
is  a  of  the  Institntion 

of  Civil  Engineers,  a  society  established 
for  promoting  the  acquisition  of  that 
species  of  knowledge  which  constitutes 
the  profession  of  civil  engineer,  whereby 
the  great  sources  of  power  in  nature  are 
converted,  adapted  and  applied  for  the 
use  and  convenience  of  man. 

Witness  our  hands  and  seals  at  West- 
minster thiH  day  of 
187 

President. 

Secretary. 
An  institution  called  "  The  Benevolent 
Fond  of  the  Institntion  of  Civil  Engi- 
neers "  was  established  in  1864,  and  is 
conducted  in  accordance  with  certain 
rules,  a  copy  whereof  was  annexed  to  and 
formed  part  of  the  case.  Suoh  benevo- 
lent fund  is  managed  and  the  business 
thereof  is  transacted  by  a  committee  of 


members  of  the  appellant  society  at  the 
institution,  and  the  appellants'  secretary 
is  honorary  secretary  thereof. 

The  investments  of  the  said  benevolent 
fund  amount  to  25,0002.,  and  its  annual 
income  exceeds  2,0002.  Certain  petty 
expenses  in  connection  with  such  fund 
are  paid  during  each  year  out  of  the  ap- 
pellants' funds,  and  are  repaid  during  tbe 
following  year,  as  appears  by  the  abstract 
of  receipts  and  expenditure  contained  in 
the  annnal  report.  The  Benevolent 
Society  is  a  distinct  body  from  the  In. 
stitntion  of  Civil  Engineers. 

The  members  of  the  institution  are 
not  obliged  to  contribute  to  the  said 
benevolent  fund,  bnt  about  one-fourth  of 
them  do  so  contribute. 

By  one  of  the  bye-laws,  the  council  of 
the  institution  have  the  power  to  grant 
from  time  to  time,  as  they  may  think 
fit,  the  use  of  the  rooms  of  the  institution 
to  any  persons  who  may  be  desirous  of 
having  lectures  delivered  on  subjects  con- 
nected with  the  objects  of  the  institn- 
tion. 

Under  power  of  the  last-mentioned 
bye-laws  the  appellants  lend  their  rooms 
for  papers  to  be  read  at  the  rooms  of  the 
institution  on  subjects  connected  with  its 
objects  by  members  of  snch  societies  as 
"The  Institution  of  Mechanical  Engi- 
neers," "The  Iron  and  Steel  Institute," 
"  The  Meteorological  Society  "  and  M  Tbe 
Society  of  Telegraph  Engineers."  No 
charge  whatever  is  made  to  these  societies 
for  this  accommodation,  nor  indeed  are 
any  sums  received  from  them  to  repay 
incidental  expenses  for  lighting  or  other- 
wise, and  the  members  of  the  appellant 
institution,  as  well  as  those  of  the  par- 
ticular society  accommodated,  have  free 
admission  to  such  meetings. 

The  only  person  who  resides  upon  the 
premises  is  a  housekeeper,  who  resides 
there  solely  for  the  purpose  of  taking 
care  of  the  premises  and  their  contents. 

On  the  3rd  of  November,  1848,  the 
barrister  appointed  to  certify  the  rotes  of 
friendly  societies  in  England  duly  certi- 
fied that  the  said  institution  was  entitled 
to  the  benefit  of  the  Act  6  4  7  Vict.  c. 
86,  intituled  "  An  Act  to  exempt  from 
County,  Borough,   Parochial  and  other 
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local  rates,  Land  and  Buildings  ooonpied 
by  Soientifio  or  Literary  Societies." 

The  appellants  duly  gave  notice  of  ap- 
peal against  the  rate  to  General  Quarter 
Sessions  of  the  Peace  for  the  county  of 
Middlesex,  on  the  ground  that  they  were 
exempt  from  rateability  by  virtue  of  the 
above-mentioned  Act  6  4  7  Vict.  c. 
86. 

The  appellants  then  contended  that  the 
Institution  of  Civil  Engineers  was  a 
society  instituted  for  purposes  of  science, 
literature  or  the  fine  arts  exclusively, 
within  the  meaning  of  6  A  7  Vict.  c.  36, 
and  was  therefore  exempt  from  being 
rated  to  the  poor  rate. 

The  respondents  contended  on  the 
other  hand  that  the  said  institution  was 
not  such  a  society  within  the  meaning  of 
the  said  Act,  and  that  therefore  the  ap- 
pellants' premises  were  rightly  included 
in  the  said  rate. 

The  Court  decided  that  the  institution 
was  a  society  established  for  the  acqui- 
sition of  all  that  knowledge  which  may 
be  useful  to  the  persons  practising  in 
this  country  the  profession  of  a  civil 
engineer,  and  not  exclusively  for  the  pro- 
motion of  scientific  knowledge,  and  that 
its  objects  and  pursuits  were  not  suoh  as 
to  bring  it  within  section  1  of  the  6th  & 
7th  Vict.  o.  36,  and  entitle  it  to  exemp- 
tion; and  the  Court  accordingly  con- 
firmed the  said  rate,  subject  to  a  case  for 
the  opinion  of  this  Court  (1). 

The  case  having  been  brought  up  by 
certiorari  and  a  rule  nisi  to  quash  having 
been  obtained, 

Meadows  White  and  Glen,  on  behalf  of 
the  respondents,  shewed  cause. 

(1)  By  6  &  7  Vict.  c.  86,  s.  1.  No  person  is  liable 
to  be  rated  in  respect  of  any  land,  house  or  buildings 
"  belonging  to  any  society  instituted  for  purposes 
of  science,  literature  or  the  fine  arts  exclusively, 
either  as  tenant  or  owner,  and  occupied  by  it  for 
the  transaction  of  its  business  and  for  carry- 
ing into  effect  its  purposes,  provided  that  such 
society  shall  be  supported  wholly  and  in  part  by 
annual  voluntary  contributions,  and  shall  not 
and  by  its  laws  may  not  make  any  distribution, 
gift,  division  or  bonus  in  money  unto  or  between 
any  of  its  members.'' 
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Sir  Henry  James  and  Poland  (Mead 
with  them),  for  the  appellants,  supported 
the  rule. 

The  following  cases  were  cited  during 
the  argument,  the  nature  of  which  suffi- 
ciently appears  from  the  judgment  of  the 
Court : — The  Queen  v.  Brandt  (2),  The 
Queen  v.  Poeock  (3),  Ex  parte  The  Over- 
seers of  Birmingham  (4),  The  King  v. 
PhiUips  (5),  Scott  v.  The  Churchwardens 
of  St.  Martin's  (6),  The  King  v.  Cock, 
burn  (7),  The  Earl  of  Olarendon  v.  St. 
James's,  Westminster  (8),  The  Queen  v. 
Gas  kill  (9),  The  Governors  of  the  Russell 
Institution  v.  The  Vestry  of  St.  Giles  (10), 
Purchas  v.  The  Churchwardens,  of 
Holy  SepuUhre,  Cambridge  (11). 

Our.  adv.  vult. 

The  judgment  of  the  Court  was  (on 
Dec.  18)  delivered  as  follows : — 

Field,  J. — This  is  a  case  stated  by  the 
Court  of  Quarter  Sessions  for  the  county 
of  Middlesex,  and  the  question  asked  of 
us  by  the  Court  is  whether  the  appellants 
are  entitled  to  claim  exemption  from  the 
payment  of  their  share  of  the  money  to 
be  raised  by  local  taxation  on  the  ground 
that  they  are  exempted  from  rateability 
by  the  operation  of  the  Act  of  6  A  7  Viot. 
c.  36,  as  a  society  instituted  exclusively 
for  the  "  purposes  of  science,  literature 
or  the  fine  arts,"  and  whether  the  pre- 
mises occupied  by  the  appellants  were, 
at  the  time  of  the  rate,  exclusively  used 
for  any  of  suoh  purposes.  Upon  the  ar- 
gument, the  numerous  cases  in  which 

(2)  16Q.B.  Bep.  462;  20  Law  J.  Bep.  M.C. 
119. 

(3)  8  Q.B.  Bep.  729  ;  15  Law  J.  Bep.  M.C.  132. 

(4)  10  Q.B.  Bep.  868  ;  18  Law  J.  Bep.  M.C.  89. 

(5)  8  Q.B.  Bep.  745 ;  17  Law  J.  Bep.  MC.  83. 

(6)  5  E.  &  B.  858 ;  25  Law  J.  Bep.  M.C.  42. 

(7)  16  Q.B.  Bep.  480;  sub  nam.  The  Queen  v. 
The  Churchwardens,  #0.,  of  St.  Martin's,  21  Law  J. 
Bep.  M.C.  53. 

(8)  10  Com.B.  Bep.  806  ;  20  Law  J.  Bep.  M.C. 
213. 

(9)  16  Q.B.  Bep.  472;  21  Law  J.  Bep.  M.C. 

(10)  3E.&B.  416 ;  23  Law  J.  Bep.  M.C.  65. 

(11)  4E.&B.  166;  24  Law  3.  Bep.  M.C.  9. 
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the  statute  relied  upon  has  been  the  sub- 
ject of  judicial  decision,  were  ably  and 
succinctly  brought  before  us,  and  although 
at  the  time  of  the  argument  I  enter- 
tained very  little  doubt  as  to  what  ray 
decision  ought  to  be,  I  have  considered  it 
right  to  go  carefully  through  the  au- 
thorities before  delivering  my  judgment. 
The  result  is  to  make  the  case,  to  my 
mind,  a  very  plain  one.  The  clear  object  of 
the  Act,  although,  as  has  been  observed, 
the  language  of  it  is  not  as  definite  as  it 
might  have  been,  is  to  encourage  persons 
to  associate  together,  and  by  voluntary 
subscriptions  to  raise  a  fund,  by  means 
of  which,  subjects  of  science,  literature 
and  the  fine  arts  may  be  discussed  and  a 
knowledge  of  them  widely  diffused  so  as 
to  extend  and  promote  the  general  know- 
ledge  and  refinement  of  society  at  large. 
Whether  such  a  result  should  have  been 
sought  at  the  expense  of  a  limited  area 
of  the  body  politic,  rather  than  by  im- 
perial taxation,  is  not  the  question.  The 
statute  has  said  that  such  is  to  be  the 
case,  and  we  have  only  to  construe  its 
meaning.  The  object,  however,  of  the 
enactment  and  its  limitation  exclusively 
to  matters  of  science  which  may  be  useful 
or  of  advantage  to  the  body  politic  at 
large,  and  not  to  the  advantage  or  plea- 
sure of  any  particular  body  or  association, 
is  shewn  by  the  prohibition  of  any  divi- 
dend or  personal  gain  to  the  members 
of  the  society.  It  is  further  made  clear 
when  it  is  observed  that  whereas  in 
dealing  with  purposes  of  science  and 
literature,  the  language  of  the  enact- 
ment is  large  enough  to  include  all 
science  and  literature,  whether  abstract 
and  pure,  or  applied  to  any  particular 
object,  yet  in  dealing  with  "art"  which, 
without  any  addition,  might  mean  either 
pure  art,  or  an  art  or  mystery,  profession 
or  handicraft,  the  Legislature  adds  the 
limitation  "  fine  "  to  point  out  the  limit- 
ation I  have  adverted  to.  In  the  case  of 
11  art,"  therefore,  the  limited  object  of  the 
statute  is  clearly  expressed,  and  so  in  the 
case  of  science  and  literature  the  same 
limitation  ought  to  prevail.  In  the  hands 
of  the  philosopher  and  man  of  science 
and  literature, "  science,"  although  applied 
for  the  purposes  of  experiment  and  ad- 


vancement of  the  general  state  of  know- 
ledge, is  so  applied  without  any  material 
or  substantial  intention  of  advantage,  or 
gain  or  of  enjoyment  by  the  individual, 
whereas  "  science  "  seems  to  me  to  cease  to 
be  science,  within  the  meaning  of  the  ex- 
emption,  when  it  is  acquired,  commu- 
nicated or  made  use  of  for  the  purpose  of 
being  applied  or  used  for  the  individual 
object,  advantage  or  gain  of  the  members 
of  the  associated  body.  The  "  science  " 
as  applied  by  the  manufacturer  or  en- 
gineer is,  no  doubt,  still  science  generally, 
but  is  not  science  which  the  Legislature 
intended  to  exempt  from  local  taxation. 
That  this  is  so  is,  I  think,  clear  upon 
principle,  and  the  authorities  cited,  taken 
as  a  whole,  bear  out  this  view.  No 
doubt  it  has  been  thought  that  the  Court 
of  Queen's  Bench,  in  some  of  the  earlier 
cases,  carried  the  exemption  at  least  to 
its  furthest  limits,  but  all  the  later  cases 
are  in  favour  of  its  stricter  limita- 
tion. The  application  of  the  rule,  there- 
fore, becomes  in  each  case  a  question 
of  fact.  What  is  the  purpose  of  the  in- 
stitution claiming  exemption  ?  Is  it  insti- 
tuted purely  and  exclusively  for  the  pur- 
poses of  "  science,"  as  I  have  defined  it, 
or  is  it  instituted  primarily  and  sub- 
stantially for  the  acquisition,  enjoyment, 
advancement  of  or  education  in  know- 
ledge of  the  art  or  profession  of  the 
members  composing  the  institution  ?  It 
may  be,  perhaps,  that  the  discussion  of 
"  science  "  in  any  shape  is  as  productive 
of  advantage  to,  as  that  of  literature  is  of 
enjoyment  by,  the  individuals  who  com- 
pose the  institution.  But  if  the  ad- 
vancement and  acquisition  of  science 
taken  generally  is  the  main  and  sub- 
stantial object  of  the  association,  then  the 
necessary  concomitant  of  advantage  and 
enjoyment  to  the  individual  does  not 
destroy  the  exemption.  And,  in  like 
manner,  if  the  primary  and  substantial 
purpose  of  the  institution  is  the  advan- 
tage and  gain  of  a  particular  body  of  pro- 
fessional men,  exercising  a  professional 
art  by  which  to  earn  their  livelihood,  the 
fact  that  those  objects  are  gained  by  the 
discussion  and  promotion  of  such  sci- 
ence as  if  applied  to  their  art  will  ad- 
vance their  individual  and  professional 
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interests,  will  not  protect  the  society  from 
taxation.  For  the  purpose  of  deciding 
under  which  head  the  institution  in  ques- 
tion must  be  ranged,  I  have  carefully 
considered  the  terms  of  the  charter  and 
bye-laws,  and  the  purposes  for  which 
these  premises  are  used,  and  I  cannot  but 
come  to  the  conclusion  that  neither  the 
purpose  nor  the  use  is  within  the  meaning 
of  the  Legislature  as  giving  exemption. 
I  find  from  the  charter  and  bye- laws  that 
it  calls  itself  an  institution  of  civil  en- 
gineers, of  the  members  and  intending 
members  of  which  profession  it  is  sub- 
stantially composed,  and  the  slight  ad- 
mixture of  persons  other  than  members 
of  that  profession  or  their  pupils,  does 
not  destroy  that  limitation  and  distinctive 
character.  Again,  I  find  that  all  the 
science  and  literature  to  which  the  charter 
refers  converge  upon  one  point—the  edu- 
cation and  advancement  of  its  members 
in  the  particular  professional  art  of  a  civil 
engineer,  in  which  they  are  engaged,  and 
by  which  they  earn  or  are  to  earn  their 
living.  That  this  is  the  substantial  pur- 
pose of  the  institution,  as  expounded  by 
the  charter  and  bye-laws,  is  shewn  by  the 
report  of  the  council,  which  also  shews 
the  purposes  for  which  they  use  the 
rateable  hereditaments,  for  we  find  that, 
out  of  a  gross  income  of  upwards  of 
11,0002.,  upwards  of  5,000Z.  is  devoted  to 
the  advancement  of  professional  objects 
and  interest.  I  might  point  out  various 
other  elements  of  the  purposes  for  which 
the  society's  premises  are  used,  which 
seem  to  me  to  tend  in  the  same  direction, 
and  which  lead  me  to  the  conclusion  that 
the  14  science  "  for  the  diffusion  of  which 
the  lectures  and  papers  serve  is  ancillary 
and  subordinate  to  the  main  professional 
object  of  the  institution.  There  was, 
however,  one  particular  use  of  the  pre- 
mises, namely,  that  of  the  committee  of 
the  Benevolent  Association,  a  body  which, 
almost  admittedly,  did  not  come  within 
the  exemption  upon  which  I  promised  to 
express  an  opinion,  if  my  decision  in 
favour  of  the  respondents  rested  upon  it. 
But  as  my  judgment  has  so  much  broader 
a  scope,  I  prefer  not  to  express  an  opinion 
upon  it.  The  result,  therefore,  is,  that  I 
hold  the  institution  not  to  be  exempt, 
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and  give  judgment  in  favour  of  the  re- 
spondent parish. 

Manistt,  J. — The  question  in  this  case 
is  whether  the  premises  occupied  by  the 
Society  of  Civil  Engineers  in  Great 
George  Street,  Westminster,  are  exempt 
from  local  rates. 

The  appellants  contend  that  civil  en- 
gineering is  a  science  within  the  meauing 
of  the  6  &  7  Vict.  c.  36,  and  that  the  pri- 
mary object  of  their  institution  is  the 
advancement  of  that  science,  all  else 
which  they  do  being  incidental  and  an- 
cillary to  that  object,  consequently  they 
are  exempt  from  rates  for  the  relief  of 
the  poor. 

The  respondents  contend,  first,  that 
whether  civil  engineering  in  the  abstract 
be  or  be  not  a  license  within  the  meaning 
of  the  Act  (which  they  deny),  the  pri- 
mary object  of  the  society  is  the  instruc- 
tion of  its  members  in  various  subjects 
in  which  it  is  useful  for  them  to  be  in- 
structed, in  order  that  they  may  be  the 
better  qualified  to  practise  the  profession 
of  civil  engineering. 

Secondly,  they  contend,  that  assuming 
the  appellants  would  otherwise  be  en- 
titled to  exemption,  they  are  not  so 
entitled  because  they  permit  a  society  or 
institution  called  the  "  Benevolent  Fund 
of  the  Society  of  Civil  Engineers  "  to  meet 
and  transact  their  business  in  the  pre- 
mises in  question. 

It  is  well  settled  by  a  number  of  au- 
thorities which  were  cited  in  the  course 
of  the  argument  that  in  deciding  whether 
any  particular  society  is  within  the  Act, 
regard  must  be  had  to  the  primary  pur- 
pose for  which  it  was  formed. 

The  Court  of  Quarter  Sessions  came  to 
the  conclusion  upon  the  facts  proved  that 
the  Institution  of  Civil  Engineers  is  a 
society  established  "  for  the  acquisition 
of  all  that  knowledge  which  may  be 
useful  to  persons  practising  in  this  country 
the  profession  of  a  civil  engineer,  and  not 
exclusively  for  the  promotion  of  scientific 
knowledge,  and  that  its  objects  and  pur- 
suits were  not  such  as  to  bring  it  within 
the  Act  and  entitle  it  to  exemption."  In 
that  conclusion  I  concur.  So  far  as  the 
question  is  one  of  fact  it  would  be  enough 
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to  say  that  there  was  evidence  for  the 
consideration  of  the  justices,  bat  I  do 
not  see  how  they  oonld  have  properly 
oome  to  any  other  conclusion  either  in 
fact  or  law,  for  the  following  reasons : — 
The  purpose  of  the  society  is  stated  in 
their  charter  of  incorporation  to  be  for 
the  general  advancement  of  mechanical 
science,  and  more  particularly  for  pro- 
moting the  acquisition  of  that  species  of 
knowledge  which  constitutes  the  profession  of 
a  civil  engineer,  being  the  art  of  directing 
the  great  sources  of  power  in  nature  for 
the  use  and  convenience  of  man,  as  the 
means  of  production  of  traffic  in  states 
both  for  external  and  internal  trade  as 
applied  in  the  construction  of  roads, 
bridges,  aqueducts,  canals,  river  navi- 
gation and  docks  for  internal  intercourse 
and  exchange,  and  the  construction  of 
ports,  harbours,  moles,  breakwaters  and 
light-houses,  and  in  the  act  of  navigation 
by  artificial  power  for  the  purposes  of 
commerce,  and  in  the  construction  and 
adaptation  of  machinery  and  in  the  drain- 
age of  cities  and  towns. 

The  bye-laws  and  regulations  of  the 
society  state  under  the  head  of  "  Objects  " 
that  the  institution  was  established  for 
the  general  advancement  of  mechanical 
science,  and  more  particularly  for  pro- 
moting the  acquisition  of  that  speoies  of 
knowledge  which  constitutes  the  profes- 
sion of  a  civil  engineer. 

Under  the  head  of  "  Constitution,"  they 
state  that  "  the  Institution  of  Civil  En- 
gineers shall  consist  of  three  classes, 
namely,  members,  associates  and  honorary 
members  with  a  class  of  students  attached. 
Students  are  defined  as  "  persons  not  under 
eighteen  years  of  age,  who  are  or  have 
been  pupils  of  members  or  associates  of 
the  institution,  and  who  have  the  object 
or  intention  of  becoming  civil  engineers." 

Each  student  who  resides  within  ten 
miles  of  the  General  Post  Office  pays 
2  guineas,  and  each  other  student  pays 
1^  guineas  per  annum.  The  income  de- 
rived from  this  source  in  the  year  1877, 
was  800!. 

The  list  of  "  subjects  for  papers  "  in 
the  session,  1877-78,  comprises  fifty 
subjects,  including — (3).  The  manufacture 
of  cements,  comprising  the  processes  fol- 


lowed in  different  countries;  (4.)  The 
manufacture  of  bricks  by  machinery ; 
(9.)  The  construction  of  warehouses  and 
other  buildings  to  resist  fire ;  (10.)  The 
warming  and  ventilation  of  large  build- 
ings ;  (14.)  The  benefits  and  expedients 
of  irrigation  in  India  and  in  other 
warm  climates;  (87.)  The  manufacture  of 
mineral  oils,  and  the  lamps  best  adapted 
for  their  consumption  in  dwellings  and 
light-houses ;  (38.)  The  output  of  coal  in 
the  United  Kingdom  compared  with  that 
of  other  countries  illustrated  by  statistics 
shewing  where  coal  is  produced,  where 
and  how  it  is  consumed  and  the  relative 
quantities  exported.  Several  other  sub- 
jects of  a  similar  character  will  be  found 
on  reference  to  the  list. 

I  am  clearly  of  opinion  that  a  society 
having  for  its  primary  purpose  the  edifi- 
cation and  instruction  of  its  members 
and  students  in  sundry  arts  (more  espe- 
cially if  they  are  not  fine  arts)  with  the 
view  of  enabling  them  the  better  to  prac- 
tise a  particular  profession,  is  not  a  society 
established  exclusively  for  purposes  of 
science,  literature  or  the  fine  arts,  within 
the  meaning  of  the  Act  6  &  7  Vict,  c  86. 

That  such  is  the  primary  purpose  of 
tile  Institution  of  Civil  Engineers,  having 
regard  to  their  charter  and  bye-laws  as 
well  as  usage,  I  cannot  doubt. 

On  this  ground  and  for  these  reasons, 
I  am  of  opinion  that  judgment  must  be 
given  for  the  respondents,  consequently 
it  is  unnecessary  to  say  anything  on  the 
second  point  taken  on  their  behalf. 

Judgment  for  respondents. 


Solicitors— Hallowes,  Price  &  Halknres,  far  ap- 
pellants; J.  C.  F.  Warrington  Began,  for 
respondents. 
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THE  QUEEN  V.  CUMPTON.* 


Warrant  of  Commitment — Backing  of 
Warrant  —  Arrest  by  Constable — 5  tf  6 
Will.  4.  c.  76.  88.  76,  101—19  $•  20  Vict, 
c.  69.  ».  6. 

0.  tea*  convicted  of  an  assault  on  two 
police  constables  in  the  execution  of  their 
duty.  The  constables  were  members  of  the 
county  police  force  of  Worcestershire,  and 
were  apprehending  0.  in  the  city  of  Wor- 
cester under  a  warrant  issued  by  two  justices 
of  the  county  of  Worcestershire,  for  his  com- 
mitment to  prison  for  default  in  payment 
of  a  fine. 

Worcester  is  a  borough  having  a  separate 
commission  of  the  peace  with  exc  lusive  juris- 
diction and  a  separate  police  force.  The 
warrant  was  not  backed  by  any  justice  of 
the  city  of  Worcester,  and  C.  was  not  pur- 
sued from  the  county,  but  found  in  the 
city : — 

Held,  that  the  conviction  was  wrong,  be- 
cause the  constables  were  not  acting  in  the 
execution  of  their  duty  in  so  executing  such 
warrant. 

Case  reserved  by  the  Recorder  of  Wor- 
cester : — The  prisoner  was  indicted  at  the 
Quarter  Sessions  for  the  city  of  Worcester 
on  a  charge  of  assaulting  two  police  con. 
stables  in  the  execution  of  their  duty. 
He  was  also  charged  with  a  common 
assault.  He  was  convicted  on  both 
charges.  The  question  reserved  was 
whether  the  conviction  on  the  first  charge 
could  be  supported. 

The  assault  as  to  which  the  question 
arose  was  committed  on  two  police  con- 
stables of  the  county  police  foroe  of  Wor- 
cestershire, who  were  apprehending  the 
prisoner  within  the  city  of  Worcester, 
under  a  warrant  issued  by  two  county 
justices  for  his  commitment  to  prison  for 
default  in  payment  of  a  fine.  Worcester 
is  a  city  and  county,  having  a  separate 
commission  of  the  peace,  with  exclusive 
jurisdiction  and  a  separate  police  force. 
The  warrant  was  not  backed  by  any  city 
justice.   The  prisoner  was  not  pursued 

*  Coram  Lord  Coleridge,  C.J.;  Grove,  J.; 
Pollock,  B. ;  Field,  J. ;  and  Stephen,  J. 
Vox.  49.— M.C. 


from  the  county  of  Worcestershire,  but 
found  in  the  city. 

It  was  contended  for  the  prisoner  that 
the  constables  had  no  authority  to  arrest 
him  within  the  oity,  and  were  therefore 
not  assaulted  in  the  execution  of  their 
duty. 

The  question  for  the  opinion  of  the 
Court  was  whether  the  conviction  on  the 
charge  of  assaulting  the  police  in  the 
execution  of  their  duty  was  supported  by 
the  facts. 

J.  J.  Powell  (Patrick  Evans  with  him), 
for  the  prisoner. — Previous  to  the  Muni- 
cipal Corporations  Act,  Worcester  was 
governed  by  a  charter  granted  by  King 
James  I.,  which  declared  that  thereafter 
Worcester  should  be  a  county  of  itself, 
and  no  parcel  of  the  county  of  Worcester. 

[Lord  Coleridge. — It  is  also  a  borough 
specified  in  schedule  A.  of  the  Municipal 
Corporations  Act,  1835  (5  *6  Will.  4.  c. 
76),  to  which  therefore  by  sec.  1  of  that 
statute  certain  provisions  of  the  Act 
apply,  notwithstanding  any  previous 
charter.] 

The  prosecution  rely  on  19  &  20  Vict, 
c.  69.  s.  6,  which  enacts  that  county  con- 
stables shall  have  in  every  borough 
situate  wholly  or  in  part  within  such 
county,  or  within  any  county  in  which 
they  have  authority,  all  such  powers  and 
privileges,  and  be  liable  to  all  such  duties 
and  responsibilities  as  the  constables  ap- 
pointed for  such  borough  have  and  are 
liable  to  within  any  such  county.  That 
enactment  does  not  apply,  because  Wor- 
cester is  a  separate  county,  not  a  borough 
situate  in  Worcestershire. 

If,  however,  that  section  does  apply, 
and  Worcester  is  to  be  treated  as  a 
borough,  it  only  gives  Worcestershire 
county  constables  the  same  powers  in 
Worcester  that  Worcester  borough  con- 
stables have  in  Worcestershire.  The 
powers  of  borough  constables,  as  defined 
by  5  &  6  Will.  4.  c.  76.  ss.  76,  101,  do 
not  extend  to  executing  warrants  of  com- 
mitment in  the  county.  The  county  jus- 
tices have  no  jurisdiction  within  the 
borough  of  Worcester,  and  their  warrant 
unbacked  does  not  run  there.  5  &  6 
Will.  4.  c.  76.  s.  Ill,  enacts  that  no  part 
of  any  borough  in  and  for  which  a  separ- 
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ate  Court  of  Quarter  Sessions  shall  be 
holden,  shall  be  within  the  jurisdiction  of 
the  justices  of  any  county  from  whioh 
such  borough  was  exempt  before  that 
Act.  And  moreover  by  Jervis's  Acts 
(11  &  12  Vict.  c.  42.  s.  11,  and  11  &  12 
Vict.  c.  43.  s.  3),  warrants  of  commit- 
ment  must  be  backed  before  being  served 
outside  the  jurisdiction  of  the  justices 
issuing  such  warrants. 

R.  Matthews  (B.  H.  Amphlett  with 
him),  for  the  prosecution,  was  re- 
quested by  the  Court  to  confine  his  argu- 
ment to  the  point  whether  a  warrant  of 
commitment  can  be  executed  in  a  borough 
without  the  authority  of  a  borough 
justice. 

H.  Matthews. — At  Common  Law  the 
parish  constable  was  the  proper  officer  to 
enforce  warrants,  and  his  jurisdiction  was 
limited  to  the  parish.  He  was  not  bound 
to  go  out  of  his  parish,  Oase  of  the  Village 
of  Chorley  (1),  but  if  the  warrant  was 
directed  to  him  by  name  he  might  execute 
it  in  any  place  in  which  such  warrant 
ran. 

The  warrant  issued  in  this  case  was  a 
proper  and  lawful  command  to  arrest  the 
defendant,  who  was  an  offender  against 
the  peace  within  the  meaning  of  5  &  6 
Will.  4.  c.  76.  s.  76.  By  5  &  6  Will.  4. 
c.  76.  s.  76,  borough  constables  are  to 
apprehend  offenders  against  the  peace 
within  the  oounty  in  which  the  borough 
is  situate,  and  to  have  all  the  powers  and 
duties  of  constables  at  common  law 
within  their  con  stable  wick  within  such 
county,  and  to  obey  all  lawful  commands 
of  justices  haying  jurisdiction  within  any 
county  in  which  they  shall  be  called  on 
to  act  as  constables.  Therefore  a  Wor- 
cester borough  constable  might  execute  a 
warrant  of  commitment  in  the  county. 
If  so,  then  19  &  20  Vict.  c.  69.  s.  6,  which 
gives  county  constables  the  same  powers 
in  boroughs  within  the  county  as  borough 
constables  have  in  such  county,  renders 
it  lawful  for  a  warrant  to  be  executed  by 
a  county  constable  in  the  borough. 

Section  101  of  5  &  6  Will.  4.  c.  76, 
deals  only  with  four  documents,  and  em- 
powers borough  justices  to  order  them 

(1)  1  Salk.  175. 


to  be  executed  in  the  oounty.  Such 
documents  are  all  precedent  to  the  order 
or  conviction,  therefore  section  101  does 
not,  as  to  warrants  of  commitment,  cat 
down  the  effect  of  section  76. 

It  is  perfectly  reasonable  for  the  Legis- 
lature to  have  drawn  a  distinction  between 
a  warrant  to  apprehend  on  a  charge  and 
a  warrant  to  commit  to  gaol  after  a 
conviction,  and  to  have  given  a  greater 
latitude  for  the  service  of  warrants  of 
commitment  than  for  other  warrants. 
On  the  other  hand  it  would  be  absurd  to 
place  a  warrant  of  commitment  in  a  less 
advantageous  position  than  a  warrant  of 
apprehension,  which  would  be  the  result 
of  giving  effect  to  the  defendant's  con- 
tention. 

Loed  Coleridge,  C.J. — The  question 
reserved  in  this  case  is  purely  one  of 
jurisdiction. 

Now  it  is  the  fact  that  Worcester  is  a 
borough  and  also  a  oounty  of  a  city,  and 
it  was  contended  that  something  turned 
upon  the  peculiar  constitution  of  Wor- 
cester, it  being  a  county  of  a  city.  We, 
however,  think  that  nothing  does  turn 
upon  such  fact,  and  our  judgment  is 
based  upon  a  statute  which  makes  no 
difference  between  counties  of  cities  and 
other  boroughs. 

It  was  argued  on  behalf  of  the  ap- 
pellant that,  inasmuch  as  the  constables 
were  county  constables  acting  under  the 
authority  of  county  justices,  it  could  not 
be  said  that  they  were  acting  in  obedience 
to  the  lawful  commands  of  any  of  the 
justices  of  the  peace  having  jurisdiction 
in  the  borough  under  section  6  of  tbe 
19  &  20  Vict  c.  69.  the  borough  of 
Worcester  not  being  within  the  county  of 
Worcester,  and  having  a  jurisdiction  of 
its  own. 

On  behalf  of  the  prosecution  it  was 
argued  that  Worcester  is  a  borough 
situated  within  the  county  of  Worcester- 
shire, and  therefore  the  county  constables 
have,  under  that  section,  the  same  powers 
as  the  constables  for  the  borough,  and 
have  the  same  right  to  execute  the 
warrant  in  the  borough  of  Worcester  as 
they  would  undoubtedly  have  in  the 
county.  Even  if  that  section  stood  alone 
I  think  it  would  be  doubtful  whether  the 
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execution  of  a  warrant  of  commitment 
issued  by  a  justice  not  having  authority 
within  the  jurisdiction  where  it  was  to  be 
executed,  came  within  the  "  powers  and 
privileges "  or  "  duties  and  responsi- 
bilities "  mentioned  in  the  section  re- 
f erred  to;  but  when  we  look  at  the 
provisions  of  this  section  as  expounded 
by  the  Municipal  Corporations  Act  (5  & 
6  Will.  4.  c.  76)  the  matter  becomes  quite 
clear.  The  section  in  question  is,  in  its 
affirmative  provisions,  the  same,  mutatis 
mutandis,  as  section  76  of  the  Municipal 
Corporations  Act,  but  section  101  of  that 
Act  provides  that  the  borough  police 
may  execute  certain  specified  orders 
beyond  the  jurisdiction  of  the  person 
issuing  them,  although  not  "  backed."  It 
is  admitted  that  a  warrant  of  commitment 
is  not  one  of  the  orders  specified  in  that 
section.  By  inference  the  police  have  no 
power  to  execute  unbacked  warrants 
outside  their  jurisdiction  in  cases  other 
than  those  specified,  and  the  warrant  in 
this  case  is  therefore  not  one  which  the 
borough  justices  could  authorise  the 
borough  police  to  execute  in  the  county. 
Now  it  is  admitted  that  the  later  Act- 
only  empowers  the  county  justices  to 
authorise  the  execution  within  the  borough 
of  such  process,  as  the  borough  justices 
could  authorise  the  execution  of  it  within 
the  county.  Therefore  in  this  case  the 
constables  were  not  acting  in  the  execu- 
tion of  their  duty,  and  the  conviction 
must  be  quashed. 

Grove,  J. — I  think  this  conviction 
cannot  be  sustained  without  unduly 
straining  the  words  of  the  statutes.  This 
warrant  is  clearly  not  one  of  those  spe- 
cified in  section  101,  for  the  prisoner 
cannot  be  said  to  be  a  person  "  charged 
with  any  offence,"  nor  is  that  section  in 
any  way  enlarged  by  section  76,  which 
relates  to  the  duties  of  constables  only. 

Pollock,  B. — I  think  that  it  would  be 
impossible  to  affirm  this  conviction  with- 
out disregarding  all  the  sound  rules  which 
should  guide  the  Court  in  the  con- 
struction of  statutes.  I  think  that  sec- 
tion 76  is  intended  to  define  the  protection 
to  which  the  constable  is  entitled  in  the 
discharge  of  his  duties,  and  does  not 
relate  to  the  manner  in  which  he  is  to 
carry  out  a  lawful  command,  such  as  the 
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execution  of  a  warrant.  Section  76  being 
then  silent  on  this  point,  we  find  sec- 
tion 101  expressly  dealing  with  cases 
where  the  duties  of  constables  in  the 
execution  of  certain  specified  warrants 
are  pointed  out ;  and  it  being  admitted 
that  this  warrant  is  not  one  of  thoso 
specified  in  section  101,  I  think  the  con- 
viction mnst  be  quashed. 

Field,  J. — I  am  of  the  same  opinion. 
In  this  case  it  lies  on  the  prosecution  to 
make  out  that  the  constable  has  the 
power  contended  for,  and  in  this  I  think 
they  have  failed.  In  my  opinion  sec- 
tion 76  relates  rather  to  the  status  of  the 
constable  than  to  the  question  of  juris- 
diction ;  while  the  particular  warrant  in 
this  case  does  not  bring  it  within  sec- 
tion 101,  for  the  prisoner  cannot  be  said 
to  be  a  person  "  oharged  with  any 
offence." 

Stephen,  J. — I  have  come  to  the  same 
opinion,  though  not  without  considerable 
regret  and  doubt.  I  will  only  add  one 
observation  to  what  has  been  said,  and 
that  is  as  to  section  76.  The  effect  of 
section  76  seems  to  me  to  be  this,  that 
the  borough  constables  are  to  have  within 
certain  enlarged  local  limits  all  the 
powers  and  duties  of  other  constables, 
and  that  within  the  same  limits  they  are 
to  obey  all  the  lawful  commands  they 
may  receive,  but  it  does  not  shew  what 
the  conditions  are  whioh  render  such 
commands  lawful.  To  find  out  what  they 
are  we  have  to  look  at  section  101  and 
the  enactments  as  to  backing  warrants  in 
Jervis's  Acts.  The  effect  of  which  is, 
that  if  warrants  are  to  be  executed  out- 
side the  jurisdiction  of  the  justices  issuing 
them  they  must  be  backed,  except  in  the 
cases  enumerated  in  section  101.  This 
case  is  not  one  of  those  enumerated ; 
therefore  the  general  rule  applies,  and 
the  warrant  not  having  been  backed  is 
void. 

Conviction  quashed. 


Solicitors — Bolton,  Bobbins  and  Busk,  agents  for 
Curtler  &  Davis,  Worcester,  for  the  prose- 
cution ;  Church,  Sons  &  Clarke,  agents  for 
Sonthall,  Worcester,  for  prisoner. 
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Abortion,  Attempt  to  procure — Noxious 
Thing— 24,  $  25  Vict.  c.  100.  ss.  58,  59. 

A  "noxious  thing"  within  24  25 
Vict.  c.  100,  ss.  58,  59,  meant  anything 
which  is  harmful  as  administered,  although 
not  necessarily  harmful  per  se. 

The  prisoner,  with  intent  to  procure  mis- 
carriage,  gave  V.  an  ounce  bottle  of  oil  of 
juniper,  telling  her  to  take  it  in  two  doses  of 
half  an  ounce  each.  She  took  one  such  dose, 
which  caused  violent  sickness.  There  was 
evidence  that  the  bottle  given  by  the  prisoner 
contained  500  to  600  drops  of  oil  of  juniper; 
that  oil  of  juniper  in  small  quantities  of 
from  five  to  twenty  drops  is  commonly  used 
without  any  bad  effect  as  a  diuretic,  but 
that  taken  in  a  dose  of  half  an  ounce  it 
acts  as  a  powerful  stimulant  and  irritant, 
and  produces  violent  purging  and  vomiting, 
which  would  leave  a  tendency  to  produce 
miscarriage  by  reason  of  the  shock  to  the 
system  and  the  straining  of  the  parts  con- 
sequent upon  the  purging  or  vomiting;  and 
that  a  dose  of  half  an  ounce  of  oil  of  juniper 
would  be  a  very  dangerous  dose  to  ad- 
minister to  a  pregnant  woman,  and  that 
such  danger  would  consist  in  the  high  pro- 
bability of  its  causing  miscarriage : — 

Held,  that  there  was  evidence  that  the 
half  ounce  of  oil  of  juniper  was  a  "  noxious 
thing  "  within  the  meaning  of  the  section. 

Case  reserved  by  Denman,  J. 

The  prisoner  was  tried  and  convicted 
on  an  indictment,  which  alleged  that  he 
'*  feloniously  and  unlawfully  did  cause  to 
be  taken  by  one  Ellen  Elizabeth  Verrall 
a  certain  noxious  thing,  to  wit  a  large 
quantity,  to  wit  half  an  ounce  of  oil  of 
juniper,  with  intent  feloniously  to  procure 
the  miscarriage  of  the  said  Ellen  Elizabeth 
Verrall,  against  the  form  of  the  statute, 
Ac." 

The  statute  referred  to  is  the  24  &  25 
Vict.  c.  100.  s.  58  (1). 

*  Coram  Coleridge,  C.J. ;  Denman,  J. ;  Pol* 
lock,  B. ;  Field,  J. ;  and  Stephen,  J. 

(1)  24  &  25  Vict,  c  100.  s.  58:—".  .  .  whoso- 
ever with  intent  to  procure  the  miscarriage  of  any 
woman,  whether  she  be  or  be  not  with  child,  shall 
unlawfully  administer  to  her  or  cause  to  be  taken 


It  was  proved  that  the  prisoner  did, 
with  intent  to  procure  the  miscarriage  of 
Verrall,  who  was  with  child  by  him,  give 
her  an  ounce  bottle  full  of  oil  of  juniper, 
and  tell  her  that  she  must  take  it,  half  of 
it  at  a  time,  in  two  doses.  She  accord- 
ingly, on  the  following  morning,  took 
half  the  contents  of  the  bottle,  which 
caused  violent  sickness,  of  which  she  in- 
formed the  prisoner,  who  told  her  not  to 
mention  that  he  had  given  it,  or  he  might 
be  transported,  and  said  that  she  would 
not  now  have  a  child.  She  did  not,  in 
feet,  miscarry,  but  was  with  child  at  the 
time  of  the  trial 

There  was  evidence  that  the  bottle 
given  by  the  prisoner  contained  500  to 
600  drops  of  oil  of  juniper,  that  oil  of 
juniper  in  small  quantities  of  from  five  to 
twenty  drops  is  commonly  used  without 
any  bad  effects  as  a  diuretic  and  other- 
wise ;  but  that  taken  in  a  dose  of  half  an 
ounce,  it  acts  as  a  powerful  stimulant  and 
irritant,  and  produces  violent  purging 
and  vomiting,  which  would  have  a  ten- 
dency to  produce  miscarriage  by  reason 
of  the  shock  to  the  system  and  the 
straining  of  the  parts  consequent  upon 
the  purging  or  vomiting ;  and  that  a  dose 
of  half  an  ounce  of  oil  of  juniper  would 
be  a  very  dangerous  dose  to  administer 
to  a  pregnant  woman,  but  the  danger 
would  consist  in  the  high  probability  of 
its  causing  miscarriage,  which  is  always 
more  or  less  dangerous  to  a  woman,  and 
not  in  the  probability  of  any  mischief  of 
any  other  kind. 

It  was  contended  for  the  prisoner  that 
there  was  no  evidence  of  the  prisoner 
having  caused  "  a  noxious  thing  within 
the  meaning  of  the  statute  to  be  taken, 
as  evidence  only  shewed  that  oil  of 
jumper  would  be  noxious  when  taken  in 
excess.  The  learned  Judge  told  the  jury 
that  if  they  were  satisfied  that  the  pri- 
soner had  given  the  prosecutrix  the  full 
ounce  bottle  of  oil  of  jumper,  and  told 
her  to  take  half  with  the  intent  of  causing 
her  to  miscarry,  and  if  they  thought  that 
such  a  dose  of  oil  of  juniper  was  a 
noxious  thing,  as  being  calculated  to 
injure  the  health  of  the  prosecutrix  by 

bj  her  any  poison  or  other  noxious  thing  .  .  . 
shall  be  guilty  of  felony." 
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causing  her  to  miscarry,  they  might  find 
him  guilty,  which  they  did. 

D.  Kingsford  (F.  Mead  with  him),  for 
the  prisoner. — The  question  to  be  decided 
is,  what  is  the  meaning  of  the  words 
"  noxious  thing"  in  section  58  of  the  Act  ? 
They  mean  something  ejusdem  generis  with 
poison,  and  are  merely  words  of  descrip- 
tion. In  The  Queen  v.  Isaacs  (2),  Pol- 
lock, G.B.,  said :  "  We  are  all  of  opinion 
that  the  thing  intended  by  the  statute 
must  be  noxious  in  its  nature."  The 
Queen  v.  Hennah  (3);  The  Queen  v. 
Blakeman  (4) ;  and  The  Queen  v.  Perry 
(5),  were  also  cited. 

A.  B.  Kelly,  for  the  prosecution,  was 
not  called  upon. 

Lord  Coleridge,  O.J. — The  case  is 
within  the  statute,  and  therefore  the  con- 
viction ought  to  be  affirmed.  The 
intent  with  which  the  oil  of  juniper 
was  given  was  proved,  and  also  that  it 
was  noxious  as  administered.  A  poison 
is  defined  to  be  that  which  when  ad- 
ministered is  injurious  to  health  or  life. 
Some  things  administered  in  small  quanti- 
ties are  beneficial,  which,  when  ad- 
ministered in  large  qnantites,  are  noxious. 
In  the  present  case  the  oil  of  juniper  as 
administered  was  noxious. 

In  the  case  of  The  Queen  v.  Isaacs  (2) 
the  drug  was  not  shewn  to  be  capable  of 
doing  harm.  In  The  Queen  v.  Perry  (5) 
and  The  Queen  v.  Hennah  (3)  the  things 
taken  were  not  noxious  in  the  form  taken. 

Denman,  J.,  and  Pollock,  B.,  con- 
curred. 

Field,  J. — The  statute  speaks,  first  of 
poisons ;  secondly,  of  other  things.  If 
the  thing  administered  is  a  recognised 
poison  the  offence  may  be  committed, 
though  the  quantity  given  is  so  small  as 
to  be  incapable  of  doing  harm.  In  the 
present  case  the  thing  administered  was 
such  an  amount  of  oil  of  juniper  as  was 
proved  to  be  noxious.  It  was,  therefore, 
a 11  noxious  thing  "  within  the  meaning  of 
the  statute. 

Stephen,  J. — This  case  stands  on  the 

(2)  L.  &  C.  220 ;  32  Law  J.  Rep.  M.C.  62. 

(3)  13  Cox  547. 

(4)  12  Cox  463. 

(5)  2  Cox  223. 
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same  principle  as  TJte  Queen  v.  Hennah 
(3).  With  regard  to  the  meaning  of  the 
term  "  poison  there  are  certain  things 
which  have  acquired  the  name  of  poisons, 
and  as  to  these  possibly,  if  a  small  quantity 
only  were  administered,  the  administra- 
tion might  come  within  the  statute. 

Conviction  affirmed. 

Solicitors— Cripps  &  Son,  Tunbridge  Wells,  for 
prosecution ;  De  Jersey,  Micklem  &  Son,  agents 
for  J.  G.  Langham,  Uckfleld,  for  prisoner. 


[GROWN  CASE  RESERVED.] 
1880  1 

■ai/  ao     >      .JHE  QUEEN  V.  BISHOP.*  .  . 

Feb.  28.  /  gJ^Z&y  4,  JU  ^f/cTJjy** 
Lunatics — Reception  6/  Lunatics  in  an  / 
Unlicensed  House — Honest  Belief — 8  Sf 
9  Vict.  c.  100.  *.  44. 

8  9  Vict.  c.  100.  s.  44  makes  it  an 
offence  for  any  person  to  receive  two  or 
more  lunatics  into  any  house,  unless  such 
house  shall  be  an  asylum  or  hospital  re- 
gistered under  the  Act  or  a  house  duly 
licensed  under  the  Act. 

Held,  that  to  constitute  such  an  offence, 
knowledge  or  absence  of  knowledge  of  the 
person  receiving  lunatics  as  to  their  lunacy 
is  immaterial. 

The  defendant  was  convicted  under  such 
Act,  but  it  was  specially  found  by  the  jury 
that  though  the  persons  so  received  were 
lunatic,  the  defendant  honestly,  and  on  rea- 
sonable grounds,  believed  that  they  were 
not  lunatic. 

Held,  that  such  belief  was  immaterial 
and  that  the  conviction  was  right. 

Case  reserved  by  Stephen,  J. 

The  defendant  was  tried  on  an  indict* 
ment  charging  her  with  an  offence 
against  the  44th  section  of  8  &  9  Vict, 
c.  100  (1),  by  receiving  into  her  house 

*  Coram  Lord  Coleridge,  C.J.;  Denman,  J.; 
Pollock,  B.;  Field,  J.;  and  Stephen,  J. 

(1)  ".  .  .  .  it  shall  not  be  lawful  for  any  per- 
son to  receive  two  or  more  lunatics  into  any  house, 
unless  such  house  shall  be  an  asylum  or  an  hos- 
pital registered  under  this  Act,  or  house  for  the 
time  being,  duly  licensed  under  this  Act,  or  one 
of  the  Acts  hereinbefore  repealed ;  and  any  per- 
son who  shall  receive  two  or  more  lunatics  into 
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two  or  more  lunatics,  such  house  not 
being  an  asylum  or  hospital  registered 
under  the  Act  or  a  house  duly  licensed 
under  the  Act. 

It  was  proved  on  the  trial  that  the  de- 
fendant received  into  her  house  several 
young  women,  for  the  purpose  of  medical 
treatment.  Her  stepdaughter,  who  was 
called  as  a  witness  on  her  behalf  and  who 
took  part  in  the  management  of  the 
house,  described  them  as  patients  suffer- 
ing from  "  hysteria,  nervousness  and 
perverseness,'*  and  it  was  proved  that  she 
advertised  in  newspapers  for  patients  so 
described.  She  had,  besides  these  pa- 
tients, one  inmate,  who  was  admitted  to 
be  a  lunatic,  with  regard  to  whom  she 
had  complied  with  the  requisitions  of 
section  90  of  the  same  Act. 

There  was  conflicting  evidence  upon 
the  question  whether  any  of  the  other 
patients  were  lunatics  or  not,  and  as  to 
the  nature  and  degree  of  restraint  to 
which  they  were  subjected,  and  there 
was  strong  evidence  to  shew  that  the 
defendant  believed  in  good  faith  and  on 
reasonable  grounds  that  no  one  of  them 
was  a  lunatic,  but  that  they  were  all 
suffering  only  under  hysteria,  nervous- 
ness or  perverseness. 

The  learned  Judge  read  to  the  jury  the 
interpretation  of  "lunatic"  given  in 
section  114 :  "  Lunatic  shall  mean  every 
insane  person  and  every  person  being  an 
idiot  or  lunatic  or  of  unsound  mind," 
and  told  them  that  in  his  opinion  these 
words  would  include  every  one  whose 
mind  was  so  affected  by  disease  that  it 
was  necessary,  for  his  own  good,  to  put 
him  under  restraint. 

The  learned  Judge  also  told  them  that 
in  his  opinion  the  words  "  receive  one  or 
more  lunatics,"  meant,  "receive  as  lu- 
natics, and  in  order  to  be  treated  as 
lunatics  are  treated  in  asylums,"  and  he 
gave  them  this  direction :  "  In  order  that 
the  defendant  may  be  convicted,  the  jury 
must  be  of  opinion  that  at  least  one  other 
patient  in  the  house  besides  the  admitted 
lunatic,  was  either  an  insane  person  or 
an  idiot  or  a  lunatic  or  of  unsound  mind 

any  house  other  than  a  house  for  the  time  being 
duly  licensed  as  aforesaid,  or  an  asylum  or  an 
hospital  duly  registered  under  this  Act,  shall  be 
guilty  of  a  misdemeanour." 


when  received ;  and  that  such  person  was 
received  into  the  house  to  be  treated  as 
a  lunatic  is  treated  in  an  asylum." 

The  learned  Judge  further  told  them 
that  he  was  of  opinion,  that  if  one  other 
such  person,  besides  the  admitted  lunatic, 
was  so  received,  an  honest  belief  on  the 
part  of  the  defendant  that  that  person 
was  not  a  lunatic,  would  be  immaterial, 
but  at  the  request  of  the  counsel  for  the 
defendant  he  asked  them,  if  they  con- 
victed the  defendant,  to  find  specially 
whether  she  believed  honestly  and  on 
reasonable  grounds  that  any  person  bo 
received  was  not  a  lunatic. 

The  jury  found  the  defendant  guilty, 
but  they  found  that  she  did  honestly  and 
on  reasonable  grounds  believe  that  no 
one  of  her  patients  was  a  lunatic  (except, 
of  course,  the  admitted  lunatic). 

The  learned  Judge  directed  the  defend- 
ant to  enter  into  her  own  recognisances 
to  come  up  for  judgment  if  called  upon, 
in  order  that  she  might  have  an  oppor- 
tunity of  complying  with  the  provisions 
of  the  Act,  but  he  reserved  for  the  deter- 
mination of  the  Court  for  Crown  Cases 
Reserved,  the  question  whether  his  direc- 
tion to  the  jury  was  right,  in  order  that 
if  it  was  wrong  the  conviction  might  be 
set  aside. 

No  counsel  appeared  for  the  defendant 

Mdlor  and  B.  Harris,  for  the  prosecu- 
tion.— The  jury  found  that  the  defendant 
did  receive  more  than  one  lunatio  into 
her  house  to  be  treated  as  a  lunatic  was 
treated  in  an  asylum.  It  is  immaterial 
whether  the  defendant  did  or  did  not 
know  that  the  persons  she  so  received 
were  lunatics.  Knowledge  is  not  an 
ingredient  of  the  offence.  The  object  of 
the  Aot  was  to  prevent  persons  of  doubt, 
fhl  sanity  being  received  into  any  but 
licensed  houses.  The  object  of  licensing 
houses  is  that  a  system  of  restraint  shall 
not  be  applied  without  the  knowledge  of 
the  Commissioners  in  Lunacy. 

Lord  Coleridge. — We  are  precluded 
by  the  finding  of  the  jury  from  consider- 
ing what  evidence  there  waa  that  the 
persons  so  received  by  the  defendant 
were  lunatics.  Very  grave  and  serious 
consequences  might  arise  if  every  person 
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who  was  hysterical  and  nervous,  and  who 
might  very  properly  be  taken  care  of, 
were  to  be  considered  a  lunatic.  It  must 
therefore  be  understood  that  the  judg- 
ment we  pronounce  is  simply  and  solely 
on  the  question  whether  knowledge  of 
the  fact  was  an  ingredient  in  the  case. 
I  am  of  opinion  it  was  not,  and,  there- 
fore, that  the  conviction  was  right. 

Denman,  J.,  concurred. 

Pollock,  B. — I  also  agree  that  in  this 
case  the  conviction  ought  to  be  sustained, 
and  I  wish  it  to  be  thoroughly  understood 
that  we  affirm  the  direction  of  my  bro- 
ther Stephen,  when  he  told  the  jury  that 
the  word  "  lunatic  "  would  include  every 
one  whose  mind  was  so  affected  by 
disease  that  it  was  necessary  for  his  own 
good  to  put  him  under  restraint,"  in  the 
sense  that  by  "  restraint "  is  meant  re- 
straint ejusdem  generis  with  that  applied 
to  lunatics  in  asylums.  With  regard  to 
the  point  whether  the  knowledge,  or 
absence  of  knowledge,  of  the  keeper  is 
material,  I  am  clearly  of  opinion  it  is 
not. 

Field,  J.,  concurred. 

Stephen,  J. — I  am  of  the  same  opinion. 
— I  may  say  upon  the  mere  question 
whether  knowledge  on  the  part  of  the 
defendant  is  essential  to  the  offence  under 
this  Aot  I  entertained  no  doubt  at  the 
trial,  and  I  certainly  do  not  now,  and  for 
the  reasons  which  have  been  stated.  I 
reserved  the  point  because  I  understood 
that  the  Commissioners  in  Lunacy  con- 
sidered the  case  as  one  of  great  impor- 
tance, and  that  they  wished  to  obtain  as 
solemn  a  judicial  decision  on  the  meaning 
of  the  Act  as  could  be  had.  With  regard 
to  what  has  been  referred  to  as  my  de- 
finition of  a  lunatic,  I  may  say  I  do  not 
think,  upon  reflection,  that  the  case 
which  I  submitted  contained  quite  as 
much  as  it  ought  to  have  done  of  what  I 
said  to  the  jury  on  the  subject.  I  read 
to  them  the  interpretation  of  lunatic 
given  in  section  114,  and  I  then  told 
them  that  in  my  opinion  those  words 
were  sufficiently  wide  to  include  every 
person  who  was,  by  reason  of  mental 
disease,  in  such  a  condition  that  it  was 
necessary,  or  advisable  at  any  rate,  for 
his  or  her  own  good,  to  subject  him  or 
her  to  the  restraint  of  a  lunatic  asylum. 
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I  added  that  that  was  said  not  by  way 
of  a  legal  definition,  which  bound  them, 
it  was  not  a  positive  direction  to  them,  but 
that  upon  the  whole  it  was  the  best  con- 
struction which  I  could  place  upon  the 
words  of  the  Act,  whioh  are  very  general 
indeed ;  because  it  says  that  "  lunatic  " 
shall  mean  every  insane  person,  and 
every  person  being  an  idiot  or  lunatic  or 
of  unsound  mind. 

In  other  words,  "  lunatic  "  shall  mean 
not  only  lunatic,  but  insane  and  idiot, 
and  a  person  of  unsound  mind ;  and  I 
said  that  I  thought  that  if  there  was  any 
difference  between  a  lunatio  and  an  in- 
sane person  and  a  person  of  unsound 
mind,  persons  of  unsound  mind,  not 
being  lunatics,  must  be  persons  whom  it 
was  necessary  for  their  own  good  to  sub- 
ject to  that  kind  of  restraint,  which  is 
exercised  in  lunatic  asylums  over  persons 
afflicted  with  lunacy. 

Conviction  affirmed. 

Solicitor— Vandercom,  Law  &  Hardy,  for  the 
prosecution. 

[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.    1  WILLIAMS  AND  ANOTHER  (appeU 

Feb.  19.  J     lants)  v.  ellib  {respondent). 

Turnpike  Tell — Carriage  drawn  by  Steam 
or  other  Power — Bicycle. 

A  private  Act  (8  Will.  4.  c.  lv.)  imposed 
a  toll  of  5s.  on  every  carriage  of  wltatever 
description,  drawn,  impelled  or  set  in  motion 
by  steam  or  by  any  otlier  power  or  agency, 
than  being  drawn  by  horses  or  beasts  of 
draught : — Held,  that  a  bicycle  was  not  a 
"  carriage  "  within  the  meaning  of  the  Act, 
which  was  clearly  intended  to  apply  only  to 
carriages  impelled  by  mechanical  power. 

Taylor  v.  Goodwin  (48  Law  J.  Rep. 
M.C.  104),  distinguished. 

Case  stated  under  20  &  21  Vict.  c.  43. 
.  At  a  petty  sessions  of  the  peace  holden 
in  and  for  the  division  of  Gloucester,  in 
the  county  of  Gloucester,  on  the  23rd  of 
August,  1879,  the  appellants  were  con- 
victed of  having,  on  the  12th  of  August, 
1879,  as  collectors  of  tolls  at  a  certain 
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turnpike  gate,  unlawfully  demanded  and 
taken  from  the  respondent  the  sum  of 
5$.  for  the  toll  of  a  bicycle,  on  which  he 
was  then  riding  and  which  was  exempt 
from  toll,  by  reason  of  such  bicycle  not 
being  a  carriage,  in  respect  of  which 
foil  was  authorised  to  be  demanded  and 
taken. 

At  the  hearing  of  the  information 
it  was  proved  on  the  part  of  the  re- 
spondent that  on  the  12th  of  August, 
1879,  he  drove  a  bicycle  on  the  Overturn- 
pike  road  in  the  county  of  Gloucester, 
through  the  toll  gate  there  situate,  kept 
by  the  appellants,  and  that  the  latter 
demanded  of  him  the  snm  of  5s.,  as  and 
for  the  toll  for  the  said  bicycle,  which  the 
respondent  refused  to  pay ;  that  the  appel- 
lants then  detained  the  bicycle. 

It  was  admitted  by  the  appellants  that 
the  tolls  to  be  taken  at  the  said  turnpike 
gate  were  prescribed  by  the  Local  Act 
(3  Will.  4.  c.  lv.),  and  were  as  follows: — 

"  For  every  horse,  mule  or  other  beast 
drawing  any  coach,  sociable,  chariot, 
berlin,  landau,  vis-a-vis,  phaeton,  curricle, 
calash,  chaise,  chair,  gig,  whiskey,  cara- 
van, hearse,  litter  or  other  snch  carriage, 
the  sum  of  6d. 

"  For  every  horse,  mule  or  ass  laden 
or  unladen  and  not  drawing,  the  sum  of 
1£(2. ;  and 

"  For  every  carriage  of  whatever  de- 
scription and  for  whatever  purpose,  which 
shall  be  drawn  or  impelled  or  set  or  kept 
in  motion  by  steam  or  any  other  power 
or  agency,  than  being  drawn  by  any 
horse  and  horses  or  other  beast  or  beasts 
of  draught,  the  sum  of  5«." 

The  justices  adjudged  the  toll  to  be 
illegal,  and  fined  the  appellants  with 
costs,  but  stated  the  above  case  for  the 
opinion  of  the  Court. 

A.  P.  Stone,  for  the  appellants. — A 
bicycle  is  a  carriage  drawn  or  impelled 
and  kept  in  motion  by  a  power  or  agency 
other  than  horse  power,  and  was,  there- 
fore, liable  to  the  toll  demanded  by  the 
appellants.  He  cited  Taylor  v.  God- 
win (1). 

W.  A.  EaiheSy  for  the  respondent,  was 
not  called  upon  to  argue. 

(1)  48  Law  J.  Eep.  M.C.  104;  Law  Eep.  4 
Q3.  D.  228. 


Lush,  J.*— I  think  that  the  decision 
which  the  justices  arrived  at  in  this  case 
was  perfectly  right,  and  that  the  word 
carriage  in  the  statute  does  not  include 
a  bicycle.  The  words,  no  doubt,  are 
very  general,  but  in  order  to  determine 
the  question  raised  before  us  we  most 
look  at  the  object  of  the  statute  and  the 
purpose  for  which  it  was  passed.  In 
Taylor  v.  Godwin  (1),  for  instance,  it 
was  properly  held  that  a  bicycle  was  a 
carriage  within  5  &  6  Will.  4.  c.  50.  s.  78, 
which  was  a  section  manifestly  inserted 
to  protect  the  public  from  being  injured 
by  furious  driving.  But  it  by  no  means 
follows  that  because  it  has  been  held  that 
a  bicycle  is  a  "carriage"  within  the 
meaning  of  the  statute  I  have  just  re- 
ferred to,  it  is  necessarily  also  a  "car- 
riage "  within  a  section  of  a  statute  which 
deals  with  the  amount  of  toll  payable  for 
the  use  of  a  road.  I  think  that  the  term 
"  carriage"  as  used  in  the  latter  part  of 
the  clause  of  the  Local  Act  was  intended 
to  apply  only  to  carriages  of  a  heavy 
description  which  both  wear  the  road  and 
are  impelled  by  some  mechanical  power. 
A  bicycle  is  in  my  opinion  no  more  a 
"  carriage  "  within  the  meaning  of  that 
portion  of  the  Local  Act  which  has 
been  relied  upon,  than  a  wheelbarrow  or 
a  perambulator  would  be.  It  would  be 
absurd,  indeed,  to  hold  that  the  latter 
were  liable  to  pay  a  toll  of  5*.,  while  a 
carriage  drawn  by  a  horse  would  ad- 
mittedly only  have  to  pay  6dL 

Bowin,  J. — I  am  of  the  same  opinion, 
and  for  the  same  reasons. 

Judgment  for  respondent. 


Solicitors— Milne,  Riddle  &  Mellor,  for  appel- 
lants ;  Morley  &  Shirreff,  agents  for  Jones  & 
Co.,  Gloucester,  for  respondent. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
iqqa       f  this  queen  (on  the  appli- 
March  20.  \     <^  of  the  Vestry  of  St. 

|_    .Mary,  Islington)  v.  price. 

Summary  Jurisdiction  Act,  1879  (42  Sf 
43  Vict.  c.  49) — Court  of  Summary  Juris- 
diction— Proceedings  for  the  Recovery  of 
Poor  Bates — Distress  Warrant. 

A  justice  of  the  peace  sitting  to  issue  a 
warrant  of  distress  for  the  recovery  of  poor 
rates  is  not  a  Court  of  summary  juris- 
diction within  the  meaning  of  the  8ummary 
Jurisdiction  Act,  1879  (42  43  Vict.  c.  49), 
and  the  provisions  contained  in  that  statute 
in  no  way  affect  or  apply  to  proceedings  for 
the  recovery  of  poor  rates. 

In  this  case  a  role  nisi  had  been  ob- 
tained for  a  writ  of  mandamus  directed  to 
Mr.  John  Blant  Price,  justice  for  the 
county  of  Middlesex,  calling  npon  him 
to  shew  cause  why  he  should  not  issue 
his  warrants  of  distress  for  the  levying 
of  certain  poor  rates. 

The  material  facts  were  as  follows : — 
Three  ratepayers  of  the  parish  of  St. 
Mary,  Islington,  had  refused  or  neglected 
to  pay  certain  instalments  of  rates  ex- 
ceeding in  each  case  the  sum  of  20s., 
to  which  they  were  properly  assessed, 
which  rates  were  made  on  the  1st  of 
August,  1879,  but  not  demanded  until 
subsequent  to  the  1st  of  January,  1880. 
Accordingly  on  the  28th  of  February, 
1880,  a  complaint  was  made  upon  oath 
against  them  by  the  collector  pursuant  to 
the  provisions  contained  in  the  Islington 
Local  Act  (20  <fc  21  Vict.  c.  cxviii.)  under 
which  proceedings  for  the  recovery  of 
rates  have  always  been  taken.  The 
summonses  were  duly  issued  by  a  justice 
commanding  them  to  appear  on  the 
10th  of  March,  1880,  to  answer  the  com- 
plaint, but  they  severally  refused  or 
neglected  to  do  so.  Thereupon  after 
proof  of  the  service  of  the  summonses 
and  non-payment  of  the  rates  due  and 
demanded,  application  was  made  to  the 
said  John  Blant  Price  to  grant  warrants 
of  distress  pursuant  to  the  provisions 
contained  in  section  14  of  the  local  Act 
(20  Sb  21  Vict.  c.  cxviii.)  by  which  it  is 
enacted  that  "  in  all  cases  where  such 
rate  and  assessment  shall  not  be  paid  before 
Vol.  49.— M.O. 


the  return  of  such  summons,  it  shall  be 
lawful  for  the  police  magistrate  or  justice 
who  shall  have  signed  and  issued  such 
summons,  or  who  shall  have  directed 
such  summons  to  be  signed  and  issued  as 
aforesaid,  or  for  any  othor  police  magis- 
trate, or  justice  of  the  peace  for  the  said 
county,  and  he  is  hereby  authorised  and 
required  upon  oath  made  before  him  of 
the  due  service  of  such  summons  by  the 
person  who  shall  have  served  the  same, 
and  proof  on  oath  that  such  rate  or 
assessment  is  actually  due  and  owing,  to 
grant  a  warrant  under  his  hand  and  seal, 
authorising  or  directing  any  such  person 
appointed  to  collect  such  rate  or  assess- 
ment, or  any  constable  or  other  person  as 
aforesaid  to  levy  such  rate  or  assessment, 
and  all  arrears  thereof,  &c.,  by  distress 
of  the  goods  and  chattels  of  the  person 
so  neglecting  or  refusing." 

The  said  John  Blaint  Price  refused  to 
grant  the  warrants  upon  the  ground  that 
such  several  sums  having  been  demanded 
since  January  1,  1880,  and  each  of  such 
sums  exceeding  in  amount  the  sum  of 
20*.  respectively,  he  had  no  power  to 
make  an  order  for  the  payment  of  the  said 
sums  or  adjudicate  upon  the  application 
for  the  issue  of  either  of  such  warrants  by 
reason  of  the  provisions  contained  in  the 
Summary  Jurisdiction  Act,  1879  (42  & 
43  Vict.  c.  49). 

A  rule  nisi  for  a  writ  of  mandamus  was 
obtained  on  March  15,  1880,  on  behalf  of 
the  vestry  of  St.  Mary,  Islington,  against 
which 

Poland  shewed  cause.  The  provisions 
contained  in  the  local  Act  are  almost 
identical  with  those  contained  in  a  gene- 
ral Act  (12  Vict.  c.  14),  and  the  question 
is  whether  the  ordinary  process  by 
warrant  of  distress  for  non-payment  of 
rates  is  still  in  existence,  or  whether  the 
old  system  of  procedure  has  been  super- 
seded by  the  Summary  Jurisdiction  Act, 
1879  (42  &  43  Vict.  c.  49).  The  magis- 
trate was  of  opinion  that  his  jurisdiction 
to  deal  with  these  rating  matters  was 
taken  away  by  42  &  43  Vict.  c.  49. 
Before  that  statute  came  into  operation 
the  practice  relating  to  the  recovery 
of  the  poor  rate  was  clear.  The  poor 
rate  being  allowed  by  the  justices,  the 
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summons  was  issued  in  the  usual  way, 
calling  upon  the  ratepayer  who  had  not 
paid  to  shew  canse  why  he  had  neglected 
or  refused  to  pay  the  rate.  Upon  the  re- 
turn of  the  summons,  the  rate  being 
allowed  by  the  justices  and  being  good 
in  form,  the  liability  accrued  unless  good 
cause  was  shewn  to  the  contrary.  The 
justices  could  not  go  behind  the  rate, 
that  being  purely  a  matter  of  appeal,  but 
there  are  certain  matters  which  it  is  sub- 
mitted he  would  have  to  determine,  as  for 
instance  when  a  man  denied  that  he  was 
the  occupier. 

[Cockbubn,  O.J. — If  not  the  occupier, 
that  would  be  a  matter  entering  into  the 
rate.  Is  not  the  jurisdiction  limited  to 
the  identity  of  the  person  ?] 

It  is  submitted  that  the  magistrate's 
duty  is  not  purely  ministerial,  but  is  to 
some  extent  judicial.  The  matter  was 
originally  regulated  by  43  Eliz.  c.  2.  a.  4, 
which  gave  power  to  the  justice  to  issue 
a  writ  of  distress  against  the  offender's 
goods  and  chattels  if  he  had  not  paid  the 
rate,  and  in  default  of  distress,  imprison- 
ment until  payment.  Then,  by  12  Vict, 
c.  14.  s.  2,  the  period  of  imprisonment 
for  non-payment  of  a  poor-rate  is  limited 
to  three  calendar  months.  In  the  schedule 
to  the  statute  tbe  form  of  complaint  is 
given,  and  then  a  form  of  summons,  and 
then  a  form  of  the  distress  warrant. 
There  is  no  order  made  by  the  magis- 
trate to  pay  the  rate,  but  it  is  in  the 
nature  of  an  execution.  The  rate  is  the 
order,  the  summons  is  simply  a  complaint 
that  the  money  has  not  been  paid,  and 
then  a  distress  warrant  issues  by  way  of 
execution — see  Sweetman  v.  Quest  (1). 
Although  in  the  case  of  poor-rates  there 
is  no  order  of  magistrates,  under  the 
Public  Health  Act  (38  &  39  Vict.  c. 
55),  s.  256,  in  respect  of  general  rates 
made  under  that  Act,  the  magistrate, 
on  non-payment,  is  to  make  an  order 
for  the  payment  of  the  money.  It  is 
necessary,  in  construing  the  provisions 
contained  in  the  Summary  Jurisdiction 
Act,  1879,  to  bear  in  mind  that  there 
are  some  rates  in  respect  of  which  the 
magistrate  is  to  make  an  order  for  the 
payment  of  the  rate;  others,  as  non- 
1)  37  Law  J.  Bep.  M.C.  59 ;  Law  Rep.  8  Q.B. 


■US 


payment  of  the  poor-rate,  where  he  has 
to  issue  a  warrant  of  distress  for  execu- 
tion without  any  order.  Under  the  Sum- 
mary Jurisdiction  Act,  1879,  s.  6,  "where 
under  any  Act,  whether  past  or  future,  a 
sum  claimed  to  be  due  is  recoverable  on 
complaint  to  a  Court  of  summary  juris- 
diction, and  not  on  information,  such 
sum  shall  be  deemed  to  be  a  civil  debt, 
and  if  recovered  before  a  Court  of  sum- 
mary jurisdiction,  shall  be  recovered  in 
the  manner  in  which  a  sum  declared  by 
this  Act  to  be  a  civil  debt,  recovered 
summarily,  is  recoverable  under  this  Act, 
and  not  otherwise."  With  reference  to 
this  section  it  will  not  be  disputed  that  a 
rate  is  "recoverable  on  complaint,  and 
not  on  information.  Then,  by  section 
47,  "  the  provisions  of  this  Act  with  re- 
spect to  a  sum  adjudged  to  be  paid  by 
an  order  shall  apply,  as  far  as  circum- 
stances admit,  to  a  sum  in  respect  of 
which  a  Court  of  summary  jurisdiction 
can  issue  a  warrant  of  distress  without 
an  information  or  complaint  under  the 
Summary  Jurisdiction  Act,  1848,  in  like 
manner  as  if  the  said  sum  was  a  civil 
debt,"  Ac. 

[Lush,  J. — To  bring  the  case  within 
the  47th  section  it  must  be  shewn  that 
the  warrant  of  distress  could  issue  under 
Jervis's  Act;  unless,  therefore,  it  be 
shewn  that  Jervis's  Aot  applies  to  war- 
rants of  distress  for  poor-rates,  how  is  it 
brought  within  section  47  ?] 

The  first  forty-six  sections  have  been 
dealing  with  two  things — first,  orders 
for  the  payment  of  money ;  second,  cases 
where  there  have  been  conviction  and 
fines.  Then,  having  dealt  with  those 
cases  up  to  section  46,  the  Legislature 
intended  by  section  47  to  apply  the  Act 
to  all  cases  which  had  not  been  dealt 
with  before.  Application  for  a  distress 
warrant  for  non-payment  of  a  poor-rate 
is  an  application  to  a  justice  to  issue  a 
distress  warrant  without  information  or 
complaint  under  the  Summary  Juris- 
diction Act. 

[Lush,  J. — Jervis's  Act  had  nothing  to 
do  with  poor-rates,  which  were  dealt 
with  by  a  later  Act,  12  &  13  Vict  c.  14.] 

He  also  referred  to  42  A  43  Vict  sec- 
tions 20,  35 ;  and  section  50. 

The  Solicitor-General  (Sir  H.  Gtfard), 
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Sir  Henry  James,  and  Lush  Wilson,  in 
support  of  the  role,  were  not  heard. 

Cookbuen,  G.J. — I  confess  I  think  this 
case  is  not  arguable.  The  47th  section 
presupposes  that  the  matter  is  something 
in  which  a  Court  of  summary  jurisdic- 
tion, as  defined  by  section  50,  can  issue 
a  warrant  of  distress  without  an  informa- 
tion or  complaint.  It  refers  to  a  Court 
of  summary  jurisdiction.  Now  it  is  not 
qua  a  Court  of  summary  jurisdiction  that 
the  magistrates  grant  a  distress  warrant 
in  the  case  of  a  poor-rate.  Jervis's  Act 
regulated  the  procedure  in  cases  in  which 
justices  were  sitting  and  acting  judicially 
as  a  Court  of  summary  jurisdiction.  The 
47th  section  refers  to  the  issue  of  war- 
rants of  distress  by  a  Court  of  summary 
jurisdiction  under  Jervis's  Act.  Now 
this  is  not  a  case  in  which  a  Court  of 
summary  jurisdiction,  under  Jervis's  Act, 
could  issue  a  distress  warrant ;  it  is  not 
competent  to  them  to  do  so;  it  is  not 
within  their  jurisdiction.  The  jurisdic- 
tion is  that  of  a  magistrate  sitting,  not  as 
a  Court  of  summary  jurisdiction,  but  as 
a  simple  justice.  The  obligation  and 
power  to  issue  a  distress  warrant  under 
the  circumstances  were  quite  independent 
of  Jervis's  Act,  and  come  under  the 
statute  of  Elizabeth.  Therefore,  inas- 
much as  the  47th  section,  in  absolute, 
positive  and  unmistakeable  terms,  applies 
to  cases  in  which  the  warrant  is  issuable 
under  Jervis's  Acts,  and  as  the  warrant  of 
distress  for  the  poor-rate  is  not  issuable 
under  Jervis's  Acts,  it  is  as  clear  as  pos- 
sible that  the  47th  section  does  not 
apply.  The  same  observations  apply  to 
the  6th  section;  the  money  has  been 
made  recoverable  practically  by  the 
making  of  the  rate ;  it  is  not  recoverable 
through  an  order  of  a  Court  of  summary 
jurisdistion,  but  through  a  distress  war- 
rant. The  rule  had  better  be  drawn  up 
in  the  form  of  an  order  under  Jervis's 
Act,  instead  of  for  a  mandamus. 

Lush,  J.,  and  Bowkn,  J.,  concurred. 

Rule  accordingly. 

Solicitor*— John  Layton,  for  applicant* ;  W.  T. 
Bickette,  for  respondents. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1878       fDB  M0BQAN  (appellant)  v. 

«_k  OK  OQ  S       THB  METROPOLITAN  BOARD 

*eb.  ^5,  ,58.  |    0p  W0RK8  (retpondmts^ 

Common — Metropolitan  Commons  Sup- 
plemental Act,  1877 — Validity  of  Bye-laws 
— Bight  of  Public  Meeting — Common  de- 
dicated to  Use  and  Becreation  of  Public. 

A  common  was  by  Act  of  Parliament  de- 
dicated to  the  use  and  recreation  of  the 
public,  and  directed  to  be  regulated  and 
managed  by  the  Metropolitan  Board  of 
Works,  who  were  empowered  to  frame  bye- 
laws  and  regulations  for,  among  other 
things,  the  preservation  of  order  on  the 
common.  A  bye-law  made  under  this 
power  prohibited  the  delivery  of  any  public 
speech,  lecture,  sermon  or  address  of  any 
hind,  except  with  the  written  permission  of 
the  Board  first  obtained,  and  upon  such 
portions  of  the  common  and  at  such  times 
as  might  by  such  written  permission  be 
directed,  and  sanctioned  by  the  board : — 

Held,  that  the  bye-law  was  valid,  not 
being  ultra  vires  as  repugnant  to  the  laws 
of  England  or  the  intention  of  the  particular 
Act,  and  that  it  was  a  reasonable  mode  of 
regulating  the  user  of  the  common  to  re- 
quire previous  information  of  the  object 
and  character  of  any  meeting  proposed  to 
be  held  thereon. 

This  was  a  case  stated  by  a  metropo- 
litan police  magistrate  under  20  &  21 
Vict.  c.  43. 

On  the  30th  of  July,  1879,  the  appel- 
lant appeared  in  answer  to  a  summons 
at  the  instance  of  the  Metropolitan  Board 
of  Works,  charging  that  he  did,  on  the 
29th  of  June,  1879,  unlawfully  deliver  a 
sermon  or  address  on  Clapham  Common 
without  having  first  obtained  the  written 
permission  of  the  board  to  do  so,  con- 
trary to  the  bye-laws  made  by  the  board 
under  the  powers  of  the  Metropolitan 
Commons  Supplemental  Act,  1877. 

The  bye-law  in  question  was  made 
under  the  second  schedule  attached  to 
the  Act,  Article  No.  5:— "The  Board 
shall  frame  bye-laws  and  regulations  for 
the  prevention  of  nuisances  and  the  pre- 
servation of  order  on  the  common." 

The  appellant  admitted  the  act  com- 
plained of,  but  said  the  public  had  a 
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right  to  bold  meetings  on  the  common, 
and  that  being  a  place  of  public  resort,  it 
was  contrary  to  public  policy  to  put 
down  these  meetings  unless  a  breach  of 
the  peace  was  occasioned,  and  that,  to 
make  a  bye-law  which  empowered  the 
Board  of  Works  to  prohibit  or  permit 
them,  was  beyond  the  powers  conferred 
by  the  Act  in  question  on  the  board. 

Glapham  Common  is  of  about  200 
acres  in  extent,  and  there  are  ancient 
rights  of  pasturage  belonging  to  the 
oommoners.  There  was  also  a  lord  of 
the  manor,  with  certain  rights  and  in- 
terest in  the  common,  until,  under  the 
recent  Act,  his  right  and  interest  in  the 
common  was  conveyed  to  the  Board  of 
Works.  Under  the  local  Act,  40  &  41 
Vict.  o.  ooi.,  and  the  scheme  for  the 
management  of  Clapham  Common  which 
is  made  part  of  the  Act,  the  common  "  is 
dedicated  to  the  use  and  recreation  of 
the  public  as  an  open  and  unenclosed 
space  for  ever,  and  shall,  for  the  purposes 
of  the  scheme,  be  regulated  and  managed 
by  the  Metropolitan  Board  of  Works. 

It  was  provided  that  no  bye-laws 
framed  under  the  powers  of  the  Act 
should  be  repugnant  to  the  laws  of 
England  or  the  provisions  of  the  scheme, 
and  no  such  bye-laws  should,  as  against 
any  person  "entitled  to  any  estate,  in- 
terest or  right  of  a  profitable  or  bene- 
ficial nature  in,  over  or  affecting  the 
common,  operate  or  be  construed  so  as 
to  take  away  or  injuriously  affect  such 
estate,  right  or  interest."  Under  this 
scheme,  as  authorised  by  the  said  Act, 
bye-laws  were  made  by  the  Board  of 
Works  and  duly  confirmed,  in  which 
certain  acts  and  things  are  prohibited, 
and  declared  to  be  offences,  and  subject, 
to  penalties,  among  them,  under  clause 
27,  "delivering  any  public  speech,  lecture, 
sermon  or  address  of  any  kind  or  de- 
scription whatever,  except  with  the 
written  permission  of  the  board  first 
obtained,  and  upon  such  portions  of  the 
common,  and  at  suoh  times  as  may,  by 
suoh  written  permission,  be  sanctioned 
by  the  Board." 

It  was  proved,  and  indeed  admitted, 
by  the  defendant  that  he  did  preach  a 
sermon  on  the  day  named  to  a  consider- 
able assemblage  without  having  obtained 


the  permission  of  the  board.  Some  evi- 
dence was  given  of  public  meetings  being 
held  without  remonstrance  on  the  part 
of  the  commoners  or  of  the  lord  of  the 
manor.  Such  evidence,  though  scarcely 
going  back  for  twenty  years,  was  pro- 
bably true.  But  even  so,  although  it 
might  shew  that  no  steps  were  taken  to 
prevent  those  meetings,  and  therefore, 
perhaps,  acquiescence  in  a  trespass  to 
that  extent,  it  was  not  strong*  enough  to 
prove  a  positive  right  on  the  part  of  the 
public — a  right  of  user  which  would  be 
inconsistent  with  the  beneficial  user  of 
the  common  for  quiet  pasturage.  Such 
a  right  could  scarcely,  I  thought,  be 
claimed  on  any  common,  though  possibly 
it  might  be  on  some  particular  spot,  by 
long  and  ancient  prescription. 

The  question,  then,  appeared  to  come 
to  this — "Is  the  bye-law  a  reasonable 
one  for  the  preservation  of  order  ?  "  It 
appeared  to  me  that  it  was. 

[The  magistrate  then  stated  various 
arguments  and  reasons,  and  concluding 
that  the  board  had  discretion  to  refuse 
the  appellant  permission  to  preach  a 
sermon,  stated  that  he  fined  the  appellant 
20«.  and  31  Ss.  costs.] 

The  opinion  of  the  Court  is,  therefore, 
requested  upon  the  point  whether,  under 
the  circumstances  stated,  the  Metropolitan 
Board  of  Works  had  power  to  make  the 
bye- law  in  question,  and  whether  the 
conviction  of  the  appellant  under  it  was 
justifiable? 

The  appellant  in  person  argued  against 
the  validity  of  the  conviction. 

As  in  fact  pnblio  meetings  had  before 
taken  place  without  interruption  on  this 
common,  that  was  in  exercise  of  a  right 
enjoyed  by  the  public  which  could  not 
come  within  the  bye-laws.  The  bye-laws 
may  be  for  the  preservation  of  order, 
that  is,  they  may  regulate  public  meet- 
ings but  not  prohibit  them;  and  it  is 
expressly  enacted  that  no  bye-law  is  to 
take  away  or  injuriously  affect  any  right 
or  interest  of  any  person  in  or  over  the 
common.  Then  the  section  enumerates 
the  various  things  which  may  be  prohi- 
bited, these  being  the  deposit  of  rubbish, 
the  cutting  of  turf  and  trees,  Sac. ;  and  it 
is  contended  that  the  words  "preserva- 
tion of  order  "  are  to  be  read  by  the  light 
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of  those  prohibitions.  Then  it  cannot  be 
said  the  bye-law  requiring  permission  to 
be  previously  given  is  necessary  for  pre- 
serving order,  because  the  2nd  Bye- 
law  authorises  the  removal  of  persons 
behaving  in  a  disorderly  manner  or  using 
improper  language  without  warrant  by 
the  officers  of  the  board.  The  27th  Bye- 
law  really  gives  the  board  the  power  of 
prohibiting  meetings  altogether,  and  this 
is  beyond  the  intention  of  the  Act.  A 
similar  bye- law  in  reference  to  Wimble- 
don Common  was  held  to  be  ultra  vires, 
and  the  decision  was  not  appealed  against. 

It  would  be  enough  for  the  preserva- 
tion of  order  if  the  board  set  apart  a 
portion  of  the  common  for  holding  meet- 
ings. 

Bvron,  for  the  respondents. — We  admit 
that  this  bye-law  gives  the  power  to  the 
board  of  prohibiting  meetings,  but  we 
say  that  that  power  is  essential  for  the 
preservation  of  order.  It  is  all  import- 
ant to  know  who  is  the  person  who  is  to 
make  the  address,  so  as  to  judge  whether 
disorder  is  likely  to  be  caused  or  not. 

As  to  Bye-laws  2  and  5,  they  merely 
declare  the  law,  as  those  offences  can  be 
dealt  with  by  law  without  the  bye-laws. 
The  appellant's  argument  throughout 
assumes  that  there  is  a  right  of  holding 
public  meetings  which  has  been  inter- 
fered with,  but  this  is  found  by  the 
magistrate  not  to  exist ;  and  then  section 
13,  which  deals  with  existing  estates, 
interests  and  rights,  has  no  reference  to 
any  such  supposed  right  as  this. 

The  Wimbledon  Common  case  is  not 
in  point,  because  in  that  Act  public 
meetings  were  recognised  and  autho- 
rised, and  a  special  power  of  regulating 
them  was  conferred  on  the  Board  of 
Conservators.  It  was  held  that  this 
power  did  not  entitle  the  conservators 
to  make  a  bye-law  prohibiting  them  alto- 
gether ;  bnt  the  present  is  quite  different, 
as  no  such  right  is  recognised. 

The  appellant  in  reply. 

Our.  ado.  vult. 

The  judgment  of  the  Court  (1)  was 
(on  the  28th  of  February)  delivered  by 

(1)  Lush  J.,  and  Maniatj,  J. 
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Lush,  J. — This  is  a  case  stated  by  way 
of  appeal  against  a  conviction  by  a  metro- 

K>lian  police  magistrate,  whereby  Mr. 
e  Morgan  was  convicted  in  the  penalty 
of  20*.  and  31.  3s.  costs,  for  infringing 
a  bye-law  of  the  Metropolitan  Board 
made  under  the  Metropolitan  Commons 
Supplemental  Act,  1877. 

The  bye-law  in  question  is  one  of  a 
series  of  bye-laws  for  the  regulation  and 
management  of  Clapham  Common.  It 
prohibits  the  "  delivery  of  any  publio 
speech,  lecture,  sermon  or  address  of  any 
kind  or  description  whatever,  except  with 
the  written  permission  of  the  board  first 
obtained,  and  upon  such  portions  of  the 
common  and  at  such  times  as  may  by 
such  written  permission  be  directed  and 
sanctioned  by  the  board." 

The  appellant  admitted  that  he  had 
delivered  a  sermon  on  the  common  with- 
out having  obtained  the  permission  of 
the  board,  but  contended  that  the  bye- 
law  was  ultra  vires  and  void,  and  this  is 
the  question  which  is  submitted  for  our 
decision. 

As  the  common  was  purchased  under 
the  authority  of  Acts  of  Parliament 
which  we  had  not  the  opportunity  during 
the  argument  to  examine,  we  took  time 
to  consider  our  judgment. 

The  appropriation  to  public  use  of  this 
and  other  commons  within  the  metro- 
politan district,  was  made  under  the  au- 
thority of  the  Metropolitan  Commons 
Act,  1866. 

By  this  Act  the  enclosure  commissioners 
were  prohibited  from  entertaining  an  ap- 
plication for  the  enclosure  of  a  metropolitan 
common,  and  were  authorised  on  a 
memorial  by  the  lord  of  the  manor  or 
by  the  commoners  or  the  local  authority 
to  prepare  a  scheme  for  the  establish- 
ment of  local  management  with  a  view 
to  the  expenditure  of  money  on  the  drain- 
age, levelling  and  improvement  of  a 
metropolitan  common,  and  to  the  making 
of  the  bye-laws  and  regulations  for  the 
prevention  of  nuisances  and  the  pre- 
servation of  order  thereon. 

The  scheme  was  to  be  laid  before  Par- 
liament, and  to  have  no  operation  until 
confirmed  by  Act  of  Parliament. 

The  scheme  for  Clapham  Common, 
which  was  confirmed  by  the  40  ds  41  Viot. 
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o.  ccL  (Metropolitan  Commons  Supple- 
mental Act,  1877),  recommended  the 
Metropolitan  Board  to  carry  into  effect 
certain  preliminary  agreementa  whereby 
the  lords  of  the  manor  agreed  to  sell  the 
fee  simple  of  the  common  to  the  board, 
subject  to  all  such  rights  of  common,  com- 
monable rights,  rights  of  way  and  water 
as  any  person,  other  than  the  conveying 
parties,  may  have  therein,  and  provided 
that  after  the  completion  of  the  purchase, 
the  common  should  be  dedicated  to  and 
for  the  use  and  recreation  of  the  public, 
as  an  open  and  unenclosed  space  for  ever, 
and  should  be  regulated  and  managed  by 
the  board.  The  board  were  empowered 
to  drain,  plant,  ornament  and  improve 
the  common  as  might  be  necessary  ;  but 
no  houses  were  to  be  erected  thereon, 
except  snch  lodge  or  other  buildings  as 
might  be  necessary  for  the  maintenance 
or  management  of  the  common. 

The  power  to  make  bye-laws  is  in  these 
terms — "  The  board  shall  frame  bye-laws 
and  regulations  for  the  prevention  of 
nuisances  and  the  preservation  of  order 
on  the  common,  and  particularly  for  pre- 
venting the  deposit  of  rubbish  on,  and  the 
illegal  taking,  cutting,  felling  and  sale  of 
turf,  sod,  bog  earth,  gravel,  sand,  loam,  clay, 
gorse,  furze,  fern,  brushwood,  trees  and 
the  like  from  the  common,  and  regulating 
the  user  of  the  common  or  any  parts 
thereof  for  the  exercise  of  horses  thereon, 
or  for  riding  purposes,  also  for  the  regu- 
lation of  bathing  in  the  several  ponds  on 
the  common.  "  There  is  the  usual  pro- 
viso that  "  no  bye-laws  shall  be  repug- 
nant to  the  laws  of  England  or  the 
provisions  of  the  scheme,  and  further, 
that  no  bye-laws  shall,  as  against  any 
person  entitled  to  any  estate,  interest  or 
right  of  a  profitable  or  beneficial  nature 
in,  over  or  affecting  the  common,  which 
shall  not  be  purchased  or  acquired  by  the 
board,  operate  or  be  construed  so  as  to 
take  away  or  injuriously  affect  such 
estate,  interest  or  right." 

In  pursuance  of  the  power  thus  con- 
ferred, the  board  framed  and  pnblished  a 
code  of  bye-laws  which  were  duly  con- 
firmed by  Her  Majesty's  first  Commis- 
sioner of  Works,  one  of  which  bye-laws 
is  the  one  in  question. 

The  appellant  who  argued  the  case 


before  us  in  person  impeached  the  va- 
lidity of  the  bye-law  on  two  grounds — 
1st.  He  contended  that  the  public  had 
acquired  a  right  to  hold  meetings  on  the 
common  prior  to  the  passing  of  the  Act, 
and  that  it  was  therefore  repugnant  to 
the  scheme  to  put  any  restriction  upon 
the  exercise  of  that  right. 

The  magistrate  reports  to  us  that  some 
evidence  was  given  of  public  meetings 
being  held  without  remonstrance  on  the 
part  of  the  commoners  or  of  the  lords  of 
the  manor,  though  scarcely  going  back 
so  long  as  twenty  years,  but  finds  that 
such  user  did  not  constitute  a  right  or 
prove  anything  more  than  an  excused  or 
licensed  trespass.  In  this  opinion  we 
entirely  concur.  The  common  was  the 
soil  of  the  lord  of  the  manor,  and  the 
only  rights  over  it  were  rights  of  pasture 
and  other  commonable  rights  of  the  com- 
moners, and  perhaps  private  righto  of 
way.  These  are  the  rights,  which  not 
having  been  purchased  by  the  board  are 
preserved.  No  such  right  as  that  claimed 
by  the  appellant  on  behalf  of  the  public  is 
known  to  the  law.  This  ground  of  ob- 
jection, therefore,  entirely  fails.  2nd.  He 
contended  that  the  common  having  been 
"  dedicated  to  and  for  the  use  and 
recreation  of  the  public  as  an  open  and 
unenclosed  space  for  ever,"  the  board 
could  not  prevent  the  publio  from  as- 
sembling there  whenever  they  pleased 
for  the  purpose  of  hearing  sermons,  or 
lectures,  or  addresses  on  any  subject, 
religious,  political  or  otherwise.  If  this 
argument  were  sound,  it  would  follow 
that  any  number  of  public  meetings 
might  be  held  at  the  same  time  in  various 
parts  of  the  common,  even  to  the  extent 
of  monopolising  the  whole  area,  to  the 
disturbance  of  the  neighbourhood  and 
the  exclusion  of  that  portion  of  the  public 
who  desired  to  use  it  for  the  purpose  of 
recreation.  We  are  satisfied  that  such 
was  not  the  intention  of  the  scheme 
which  Parliament  has  sanctioned.  Its 
object  was  to  secure  in  perpetuity  the 
common  as  a  place  which  the  public 
might  use  as  of  right  for  the  purpose  of 
recreation ;  and  in  order  that  all  classes 
may  at  all  times  share  in  its  enjoyment, 
the  user  of  the  common  is  necessarily 
placed  under  regulation.   Bye-laws  are 
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a  code  of  restrictions.  Modes  of  user, 
which  if  enjoyed  without  limitation  as  to 
time  or  place  would  unduly  interfere 
with  the  comfort  of  others,  such  as  riding, 
boating,  cricketing,  bathing  and  the  like, 
are  put  under  reasonable  restrictions.  It 
is  equally  necessary  that  the  holding  of 
public  meetings  on  the  common  should 
be  also  put  under  regulation.  And  what 
can  be  a  more  reasonable  mode  of  regu- 
lating such  meetings  than  to  require 
information  beforehand  what  the  object 
and  oharaoterof  the  meeting  are  in  order 
that  the  board  may  be  able  to  judge 
whether  it  is  such  as  ought  to  be  allowed 
on  the  common,  and  if  so,  to  prescribe  rea- 
sonable limits  as  to  time  and  place.  Mr. 
De  Morgan  contends  that  order  may  be 
sufficiently  preserved  by  the  arrest  and 
pnnishment  of  persons  who  by  becoming 
riotous  or  committing  a  breach  of  the 
peace  violate  the  law.  These,  however, 
are  retributive  measures  which  operate 
only  indirectly,  whereas  the  Act  contem- 
plates and  requires  precautionary  and 
preventive  measures  tending  directly  to 
secure  the  comfortable  enjoyment  of  the 
common  by  all  classes. 

We  are,  therefore,  of  opinion  that  the 
bye-law  is  valid  and  consequently  the 
conviction  must  be  affirmed  with  costs. 

Conviction  affirmed. 


Solicitor— Appellant  in  person ;  Reginald  Ward, 
for  the  Metropolitan  Board  of  Work*. 


[TN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.  1 

Dec  3  I        THE  qd;een  PADBURT- 

Bastardy  Amendment  Act,  1872  (35 
36  Vict.  e.  65),  s.  4— Order  of  Affiliation 
— Mistake  in  drawing  up  Order — Omis- 
sion of  Words  "  Maintenance  and  Edu- 
cation"— Amendment — 12  &•  13  Vict.  c. 
45.  *.  7. 

By  the  Bastardy  Amendment  Act,  1872, 
s.  4,  the  justices  who  adjudge  a  man  to  be 
the  father  of  a  bastard  child  may  make  an 
order  upon  him  for  the  payment  to  the 
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mother  of  a  sum  of  money  weekly  for  the 
"  maintenance  and  education "  of  the 
child : — Held,  that  an  order  purporting  to 
be  under  section  4  for  the  payment  of  a 
weekly  sum  to  the  mother  absolutely,  and 
which  contained  no  direction  for  the  ap- 
plication of  any  part  thereof  for  the  "  main- 
tenance and  education  "  of  the  child  was 
bad,  and  could  not  be  amended  by  the  Court 
under  12  £  13  Vict.  c.  45.  s.  7. 

This  was  a  Special  Case  stated  by  the 
Court  of  Quarter  Sessions  for  the  county 
of  Warwick,  and  was  an  appeal  against 
an  order  of  affiliation,  which  after  the 
usual  recitals  adjudged  the  appellant 
"  to  pay  unto  Emily  Hannah  Smith,  the 
mother  of  the  child,  so  long  as  he  shall 
live  and  shall  be  of  sound  mind,  and 
shall  not  be  in  any  gaol  or  prison  or 
under  sentence  of  transportation,  or  to 
the  person  who  may  be  appointed  to  have 
the  custody  of  such  child  under  the  pro- 
visions of  an  Aot  passed  in  the  eighth 
year  of  the  reign  of  her  present  Majesty, 
intituled  1  An  Act  for  the  further  amend- 
ment of  the  laws  relating  to  the  poor  in 
England,'  a  sum  of  two  shillings  per  week 
from  the  25th  day  of  January  last,  being 
the  day  upon  which  such  application 
was  made,  until  the  said  child  shall 
attain  the  age  of  thirteen  years  or  shall 
die." 

The  child  in  question  was  born  on 
the  25th  of  December,  1878 ;  the  appli- 
cation was  made  on  the  25th  of  January, 
1879,  and  the  order  of  affiliation  on  the 
8th  of  February,  1879. 

At  the  hearing  of  the  appeal  it  was 
objected  that  the  order  was  bad,  on  the 
grounds — 1.  That  the  order  could  only 
be  made  from  the  date  of  birth  or  from 
the  date  of  the  order.  2.  That  the  pay- 
ment contained  no  direction  for  the  ap- 
plication of  any  part  of  the  said  sum  for 
the  maintenance  and  education  of  the 
bastard  child,  in  accordance  with  the 
provisions  of  the  Bastardy  Laws  Amend- 
ment Act,  1872,  and  the  statutes  amend- 
ing the  same.  The  Court  of  Quarter 
Sessions  overruled  the  objections,  and 
confirmed  the  order  of  the  justices,  but 
stated  the  above  case  for  the  opinion  of 
this  Court. 

The  case  and  order  having  been  brought 
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up  by  certiorari,  and  a  rule  nisi  to  quash 
the  order  of  Sessions  having  been  ob- 
tained by  the  appellant — 

Soden,  for  the  respondent  in  the  appeal, 
shewed  cause.  —  The  question  arises 
under  35  A  36  Vict.  c.  65.  s.  4,  by  which 
the  justices  who  adjudge  a  man  to  be  the 
father  of  a  bastard  child  may  proceed  to 
make  an  order  on  him  "  for  the  payment 
to  the  mother  of  the  bastard  child,  or  to 
any  person  who  may  be  appointed  to 
have  the  custody  of  such  child,  under 
the  provisions  of  7  &  8  Vict.  c.  100,  of  a 
sum  of  money  weekly,  not  exceeding  five 
shillings,  for  the  maintenance  and  edu- 
cation of  the  child  .  .  .  and  if  the  appli- 
cation be  made  before  the  birth  of  the 
child  or  within  two  calendar  months  after 
the  birth  of  the  child,  such  weekly  sum 
may,  if  the  justices  think  fit,  be  calculated 
from  the  birth  of  the  child."  The  ap- 
pellant raised  two  objections  to  the  order 
of  affiliation,  first,  that  the  justices  had 
no  power  to  make  an  order  from  the  date 
of  the  application,  and,  secondly,  that 
the  order  was  bad  because  payment  was 
to  be  made  to  the  mother  absolutely 
and  it  contained  no  provision  for  main- 
tenance and  education.  As  regards  the 
first  point  there  is  nothing  in  the  statute 
which  makes  it  illegal  to  date  the  pay- 
ment from  the  date  of  the  affiliation,  and 
the  discretionary  power  given  to  the 
justices  to  have  the  payment  under  an 
affiliation  order  calculated  "from  the 
birth  of  the  child"  is  quite  consistent 
with  the  interpretation  put  upon  the 
statute  by  them.  The  other  side  will 
rely  on  The  Queen  v.  TomUruon  (1),  but 
in  that  case  there  was  an  admitted  mis- 
take on  the  part  of  the  justice,  and  the 
only  question  argued  was  whether  the 
order  could  be  amended  under  12  &  13 
Vict.  c.  45.  s.  7. 

As  regards  the  second  objection  it  is 
contended  that  the  order  is  on  the  face 
of  it  sufficient  to  comply  with  the  pro- 
visions of  35  A  36  Vict.  c.  65.  It  follows 
Form  8  to  8  A  9  Vict.  c.  10. 

[Cockbuen,  O.J. — That  statute  did  not 
contain  the  words  "  maintenance  and 
education."] 

(1)  42  Law  J.  Rep.  M.C.  1 ;  Law  Rep.  8 
Q.B.  12. 


Lastly,  even  if  either  of  the  objections 
taken  by  the  appellant  at  the  sessions  is 
sound,  the  power  to  make  the  necessary 
amendment  is  conferred  upon  the  Court 
by  12  A 13  Vict.  c.  45.  s.  7,  by  which  it  is 
enacted  that,  "  if  upon  the  return  to  any 
writ  of  certiorari,  any  objection  shall  be 
made  on  account  of  any  omission  or  mis- 
take in  the  drawing  up  of  an  order  or  judg. 
men  t,  and  it  shall  be  shewn  to  the  satisfac- 
tion of  the  Court  that  sufficient  grounds 
were  in  proof  before  the  justice  or  justices 
making  such  order  or  giving  such  judg- 
ment, to  have  authorised  the  drawing 
up  thereof  free  from  the  said  mistake  or 
omission,  it  shall  be  lawful  for  the  Co  art, 
upon  such  terms  as  to  payment  of  costs 
as  it  shall  think  fit,  to  amend  such  order 
or  judgment  and  to  adjudicate  thereupon 
as  if  no  such  omission  or  mistake  had 
existed." 

Vesey  Fitzgerald,  for  the  appellant,  was 
not  called  upon  to  argue. 

Cockbuen,  C.J. — I  am  of  opinion  that 
this  order  has  not  been  made  conform- 
ably with  the  provisions  contained  in 
35  A  36  Vict.  c.  65.  The  order  must, 
under  this  Act,  be  an  order  for  the  pay- 
ment of  money  for  the  maintenance  plut 
the.  education  of  the  bastard  child,  and 
I  think  that  the  omission  of  the  words 
from  the  order  is  fatal  to  its  validity.  I 
am  sorry  for  the  result,  particularly  as 
this  is  a  mistake  in  substance  as  dis- 
tinguished from  a  mistake  in  form,  so 
that  there  is  no  power  to  amend  under 
12  A 13  Vict.  c.45.  s.  7. 

Manisty,  J.,  concurred. 

Rule  absolute  to  quash  the  order. 


Solicitors— Booth  &  Co.,  agents  for  Lane,  Strat- 
ford-on-Avon,  for  appellant;  R.  H.  Davief, 
agent  for  E.  V.  NicoLL,  SMpston-on-Stour,  for 
respondent. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
f  THE  queen,  on  the  prosecution 

1880.    J       of  SIR  JAMES  TAYLOR  INGHAM, 

Feb.  21. 1     knt.  (respondent),?,  trdblove 
l_  (appellant). 

Obscene  Books — Order  for  Destruction — 
Death  of  Complainant  before  Order— -Lapse 
of  Proceedings— 20    21  Vict.  c.  83. 

In  an  appeal  to  sessions  against  an 
order  made  by  a  magistrate  under  Lord 
GampheWs  Act  (20  $  21  Vict.  c.  83),  for 
the  destruction  of  certain  books  found  on 
the  appellant's  premises,  it  was  proved 
that  the  complainant  had  died  after  the 
summons  was  issued,  but  before  the  order 
appealed  against  was  made.  Thereupon  it 
was  contended  by  the  appellant  that  the  pro- 
ceedings lapsed,  as  there  was  then  no  per- 
son in  the  position  of  a  prosecutor : — Held, 
that  inasmuch  as  the  proceedings  were 
quasi  criminal  in  their  nature,  the  death  of 
the  complainant  created  no  lapse,  and  that 
it  was  the  duty  of  the  magistrate,  having 
once  issued  his  summons  on  the  informa- 
tion, to  proceed. 

This  was  an  appeal  to  the  Quarter  Sea- 
sions  for  the  connty  of  Middlesex,  against 
an  order,  dated  the  4th  day  of  October, 
1878,  and  made  by  virtue  of  20  <fe  21 
Vict.  c.  83,  by  Sir  James  Taylor  Ingham, 
Knight,  one  of  the  magistrates  of  the 
police  co arts  of  the  metropolis  sitting  at 
the  police  court,  Bow  Street,  within  the 
Metropolitan  Police  District,  and  in  the 
connty  of  Middlesex,  whereby  it  was 
adjudged  and  ordered  that  1,212  copies 
of  a  pamphlet  entitled,  Individual  Family 
and  National  Poverty,  and  292  copies 
of  a  pamphlet  entitled  Moral  Physiology, 
all  found  on  the  premises  of  the  said  Ed- 
ward Truelove,  should  be  destroyed  at  the 
end  of  seven  days. 

This  order  was  confirmed,  subject  to 
the  opinion  of  the  Queen's  Bench  Division 
of  the  High  Court  of  Justice  on  the  fol- 
lowing Case. 

CASE. 

1.  On  the  15th  day  of  May,  1877,  James 
Vaughan,  Esq.,  one  of  the  magistrates 
of  the  polios  courts  of  the  metropolis, 
sitting  at  the  police  court,  Bow  Street, 
in  the  county  of  Middlesex,  and  within 
the  Metropolitan  Police  District,  upon 
You  4?.— M.C. 


the  complaint  of  one  John  Green,  granted 
a  special  warrant  under  the  statute, 
20  &  21  Vict.  c.  83.  s.  1,  directed  to 
Henry  Wood,  one  of  the  inspectors  of 
the  metropolitan  police,  to  search  the 
premises  of  Edward  Truelove,  of  256, 
High  Holborn,  in  the  county  of  Middle- 
sex, and  seize  all  obscene  books,  papers 
or  writings  found  on  his  premises. 

2.  On  the  said  15th  day  of  May,  1877, 
the  said  Henry  Wood,  by  virtue  of  the 
said  warrant,  entered  the  premises  and 
therein  seized  1,212  copies  of  a  pamphlet, 
entitled,  Individual  Family  and  National 
Poverty,  and  292  copies  of  a  pamphlet,  en- 
titled Moral  Physiology. 

3.  On  the  16th  of  May,  1877,  the  said 
Sir  James  Taylor  Ingham,  Knight,  one  of 
the  magistrates  of  the  police  courts  of 
the  metropolis  as  aforesaid,  sitting  at  the 
said  police  court,  Bow  Street,  granted  a 
summons  requiring  the  said  Edward 
Truelove  as  occupier  of  the  said  premises 
to  appear  on  the  22nd  day  of  May,  1877, 
at  the  said  police  court,  Bow  Street,  to 
shew  cause  why  the  said  pamphlets,  seized 
on  his  premises,  should  not  be  destroyed. 

4.  On  the  22nd  day  of  May,  1877,  the 
said  summons  came  on  to  be  heard  at  the 
said  police  court,  and  the  hearing  thereof 
was  adjourned  from  time  to  time  until 
the  3rd  day  of  October,  1878,  when  the 
said  Edward  Truelove  shewed  cause. 

5.  The  hearing  of  the  summons  was 
adjourned  from  the  said  3rd  day  of  Oc- 
tober, 1878,  until  the  following  day,  when 
the  said  Sir  James  Taylor  Ingham,  Knight, 
made  an  order,  adjudging  the  said  pam- 
phlets to  be  obscene,  and  ordering  that 
all  the  said  pamphlets  be  destroyed  within 
seven  days. 

6.  On  the  10th  day  of  October,  1878, 
the  said  Edward  Truelove  duly  gave  no- 
tice in  writing  of  appeal  to  the  said  Sir 
James  Taylor  Ingham,  Knight,  against 
the  said  order,  and  duly  entered  into 
recognisances  to  prosecute  the  appeal 
before  the  next  general  or  quarter 
sions  for  the  county  of  Middlesex. 

7.  On  the  21st  day  of  October,  1878, 
at  the  quarter  sessions  holden  for  the 
county  of  Middlesex,  it  was  ordered  that 
the  hearing  of  the  appeal  should  be  ad- 
journed to  the  18th  dav  of  January,  1879, 
and  on  the  said  18th  day  of  January 
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the  hearing  was  farther  adjourned  until 
the  next  quarter  sessions  holden  for  the 
said  county. 

8.  The  said  appeal  came  on  to  be 
heard  on  the  26th  day  of  April,  1879. 

9.  It  then  appeared  in  evidence  that 
the  said  John  Green,  the  complainant, 
died  on  the  25th  day  of  May,  1877. 

10.  At  the  close  of  the  respondent's 
case,  the  counsel  for  the  appellant 
made  the  objection  that  after  the  death 
of  the  said  complainant,  John  Green,  all 
proceedings  against  the  appellant  lapsed, 
as  there  was  then  no  person  in  the  posi- 
tion of  prosecutor.  The  counsel  for  the 
respondent  contended  that  the  proceedings 
did  not  lapse,  and  that  even  if  they  did 
the  Court  could  not  give  effect  to  the 
objection  as  it  was  not  included  in  the 
grounds  of  appeal.  The  appellants  re- 
plied, that  in  the  absence  of  a  prosecutor 
or  complainant,  the  Court  of  Quarter  Ses- 
sions had  no  power  to  deal  with  the 
order,  and  the  objection,  therefore,  being 
one  to  jurisdiction,  it  was  not  necessary 
for  it  to  be  included  in  the  grounds  of 
appeal. 

11.  The  learned  Assistant  Judge  then 
asked  the  appellant's  counsel  whether  an 
application  had  been  made  to  the  magis- 
trates who  made  the  order  to  substitute 
another  prosecutor  for  the  said  John 
Green  deceased.  On  being  answered  in 
the  negative,  the  learned  Assistant  Judge 
was  clearly  of  opinion  that  the  appellant's 
objection  was  a  good  one,  and  the  Court 
of  Quarter  Sessions  thereupon  so  de- 
cided, but  held  that  they  could  not  give 
effect  to  it  as  it  was  not  included  in  the 
grounds  of  appeal. 

12.  The  Court  thereupon  heard  the 
appellant's  counsel  upon  the  merits,  and 
being  of  opinion  that  the  said  pamphlets 
were  obscene  within  the  meaning  of  the 
Act,  affirmed  the  order  with  costs,  subject 
to  the  above  case. 

The  questions  for  the  Court  are : — 

1.  Whether  the  proceedings  against 
the  appellant  lapsed  upon  the  death  of 
the  complainant,  John  Green. 

2.  Whether,  if  they  did  so  lapse,  the 
fact  that  the  question  was  not  included 
in  the  appellant's  grounds  of  appeal  pre- 
cluded the  Court  of  Quarter  Sessions  from 
giving  effect  to  the  said  objection. 


If  the  Court  should  be  of  opinion  that 
the  proceedings  did  lapse  upon  the  death 
of  John  Green,  and  that  it  was  not  ne- 
cessary that  the  objection  should  appear 
in  the  grounds  of  appeal,  then  the  order 
to  be  quashed. 

If  the  Court  should  be  of  opinion  that 
the  proceedings  did  not  so  lapse,  then 
the  order  to  be  affirmed. 

If  the  Court  should  be  of  opinion 
that  the  proceedings  did  so  lapse,  bat 
that  the  objection  should  have  been  a 
ground  of  appeal,  then  the  order  to  be 
affirmed  (1). 

(1)  By  20  Sc  21  Vict.  e.  88.  a.  1—"  It  shall  be 
lawful  for  any  metropolitan  police  magistrate  . . . 
upon  complaint  made  before  him  upon  oath  that 
the  complainant  has  reason  to  believe,  and  does 
believe,  that  any  obscene  books  .  .  .  are  kept  in 
any  house,  shop,  room  or  other  place  ...  for 
the  purpose  of  sale,  or  distribution,  exhibition 
for  purposes  of  gain,  lending  upon  hire,  or  being 
otherwise  published  for  purposes  of  gain,  which 
complainant  shall  also  state  upon  oath,  that 
one  or  more  articles  of  the  like  character  hare 
been  sold,  distributed,  exhibited,  lent  or  otherwise 
published  as  aforesaid,  at  or  in  connection  with 
such  place  so  as  to  satisfy  such  magistrate  .... 
that  the  belief  of  the  said  complainant  is  well 
founded,  and  upon  such  magistrate  .  .  .  being 
also  satisfied  that  any  of  such  articles  so  kept  for 
any  of  the  purposes  aforesaid,  are  of  such  a 
character  and  description,  that  the  publication  of 
them  would  be  a  misdemeanour  and  proper  to  be 
prosecuted  as  such,  to  give  authority  by  special 
warrant  to  any  constable  or  public  officer  into  such 
house,  shop,  room  or  other  place  ...  to  enter 
in  the  daytime,  and  to  search  for  and  seise  all 
such  books  . . .  found  in  such  house,  and  to  cany 
all  the  articles  so  seized  before  the  magistrate 
issuing  the  warrant  .  .  .  and  such  magistrate 
shall  thereupon  issue  a  summons  calling  upon  the 
occupier  of  the  house  or  other  place  which  may 
have  been  so  entered,  by  virtue  of  the  said  war- 
rant, to  appear  within  seven  days  before  such 
police  stipendiary  magistrate,  to  shew  cause  why 
the  articles  so  seised  should  not  be  destroyed  . . . 
and  if  such  occupier  or  some  other  person,  claim- 
ing to  be  the  owner  of  the  said  articles,  shall  not 
appear  within  the  time  aforesaid,  or  shall  appear 
and  such  magistrate  ....  shall  be  satisfied  that 
such  articles  or  any  of  them  are  of  the  character 
stated  in  the  warrant,  and  that  such  or  any  of 
them  are  kept  for  the  purposes  aforesaid,  it  shall 
be  lawful  for  the  said  magistrate  ...  to  order  the 
articles  so  seised  ...  to  be  destroyed . . .  unless 
notice  of  appeal  to  be  given." 

By  section  4—"  Any  person  aggrieved  by  any 
determination  of  such  magistrate  ....  may  ap- 
peal to  the  next  sessions  . , .  giving  to  the  magis- 
trate ....  whose  act  or  determination  shall  be  ap- 
pealed against,  notice  in  writing  of  such  appeal  and 
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On  the  case  being  brought  up  by 
certiorari,  and  a  rale  nut  to  quash  haying 
been  obtained, 

Mead  shewed  cause. — This  was  a  cri- 
minal proceeding,  and  therefore  as  the 
Crown  was  the  real  prosecutor,  it  did 
not  abate  on  the  death  of  the  complainant, 
who  had  no  interest  in  the  matter. 

[He  was  stopped  by  the  Court.  ] 

Hunter  (J.  M.  Davidson  with  him),  on 
behalf  of  the  defendant,  supported  the 
rule.— The  informer  is  a  necessary  party 
to  the  proceedings. 

[Lush,  J. — How  do  you  make  his  con- 
tinued existence  material  P] 

It  becomes  very  material  as  regards 
the  costs  of  an  appeal,  inasmuch  as  no 
costs  can  be  recovered  against  the  jus- 
tices, but  against  the  informer,  as  the 
"  party  appealed  against " — The  King  v. 
Rants  (2).  It  is  admitted  that  in  the 
present  case  no  one  was  substituted  for 
the  original  complainant  upon  his  death. 
The  objection  therefore  taken  at  the  ses- 
sions was  valid  and  fatal  to  the  jurisdic- 
diction,  and  need  not  therefore  appear  in 
the  grounds  of  appeal. 

Mead,  in  reply.  —  The  death  of  the 
party  complaining  does  not  abate  a  pro- 
ceeding of  this  kind—  The  Queen  v.  The 
Justices  of  Leicestershire  (3).  If  the  order 
made  was  void  for  want  of  jurisdiction, 
it  should  have  been  brought  up  by  cer- 
tiorari, to  be  quashed  on  that  ground. 
But  here  the  defendant  has,  by  appealing 
to  the  sessions,  recognised  the  jurisdic- 
tion to  make  the  order.  He  cited  Waller 
r.  Taylor  (4),  and  Ex  parte  Bradlaugh 
(5). 

of  the  ground*  thereof  .  .  .  and  entering  within 
■even  days  into  a  recognisance  ...  to  appear  and 
prosecute  such  appeal,  and  to  abide  the  order  and 
pay  each  costs  as  shall  be  awarded  by  such  Court 
of  Quarter  Sessions  ....  and  such  Court,  upon 
hearing  and  determining  such  appeal,  shall  and 
may,  according  to  their  discretion,  award  such 
costs  to  the  party  appealing  against  as  they  shall 
think  proper  ....  provided  always  that  it  shall 
not  be  lawful  for  the  appellant  on  the  hearing  of 
any  such  appeal  to  go  into  or  give  evidence  of  any 
other  grounds  of  appeal  against  any  such  order, 
act  or  determination  than  those  set  forth  in  such 
notice  of  appeal" 

(2)  1  B.  &  Ad.  654. 

(3)  15  Q.B.  Bep.  88;  19  Law  J.  Bep.  M.C.  209. 

(4)  2  Bulst.  261. 

(5)  47  Law  J.  Rep.  M.O.  105;  Law  Bep.  3 
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Lush,  J. — I  am  of  opinion  that  there  is 
no  valid  objection  to  the  confirmation  of 
the  order  made  by  the  magistrates.  I 
cannot  at  all  agree  with  Mr.  Hunter's 
contention  that  the  death  of  the  in- 
formant caused  a  lapse  in  the  proceed- 
ceedings.  The  information  is  laid  on 
behalf  of  the  public,  and  under  the  pro- 
visions of  a  public  statute.  The  pro- 
ceedings are  of  a  quasi  criminal  nature, 
and  the  presence  of  the  party  who  made 
the  complaint  upon  oath,  as  directed  by 
the  statute,  is  not  required.  It  would  be 
very  prejudicial  to  the  administration  of 
justice  if  the  presence  of  the  complainant 
was  required,  otherwise  the  party  laying 
the  information  might  or  might  not  pro- 
ceed as  he  thought  proper,  a  result  which 
would  be  very  injurious  in  the  case  of 
a  prosecution  instituted  upon  public 
grounds  and  for  the  protection  of  the 
public.  It  seems  to  me  that  it  was  the 
duty  of  the  magistrate,  when  once  put  in 
motion  by  a  proper  information,  to  pro- 
ceed with  the  prosecution,  and  make  the 
necessary  order,  whether  the  informant 
continues  to  prosecute  or  not.  This 
being  a  quasi  criminal  proceeding,  I  can 
find  nothing  whatever  in  the  terms  of  the 
statute  to  require  that  the  complainant 
should  be  a  party.  [His  Lordship  read 
section  1.]  After  certain  preliminaries 
have  been  duly  gone  through,  the  magis- 
trate is  to  issue  a  summons,  calling  upon 
the  party  to  appear  within  seven  days,  to 
shew  cause  why  the  articles  seized  should 
not  be  destroyed.  The  magistrate  is 
then  required,  if  satisfied  that  the  offence 
has  been  proved,  to  order  the  articles 
seized  under  his  warrant  to  be  destroyed. 
Not  a  word  is  said  in  the  section  about 
any  further  interference  on  the  part  of 
the  informer  being  necessary.  The  ma- 
gistrate when  once  properly  put  in  motion 
is  bound  to  proceed.  Then  comes  the 
appeal  clause,  by  which  any  person  ag- 
grieved by  any  act  or  determination  of 
the  magistrate,  may  appeal  to  the  ses- 
sions, upon  giving  to  the  magistrate  a 
proper  notioe  in  writing.  There  is  no 
machinery  whatever  provided  for  giving 
any  notice  of  the  appeal  to  the  com- 

Elainant.   Then  due  notice  of  the  appeal 
aving  been  given  to  the  magistrate,  as 
well  as  the  grounds  of  the  appeal,  the 
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party  appealing  is  required,  within  a  spe- 
cified time,  to  enter  recognisances  to 
appear  and  prosecute  the  appeal,  and  to 
abide  the  order  of,  or  pay  such  costs  as 
shall  be  awarded  by  the  sessions,  who 
have  power  to  award  "  such  costs  to  the 
party  appealing  or  appealed  against  as 
they  shall  think  proper."  Mr.  Hunter 
has  laid  stress  on  these  latter  words,  as 
shewing  that  the  presence  of  the  com- 
plaining party  is  necessary,  as  being  the 
party  appealed  against ;  but  I  fkil  to  see 
why,  when  the  magistrate  goes  on,  -he 
should  not  be  the  party  appealed  against. 
Who  that  party  may  be  is,  no  doubt,  a 
matter  to  be  ascertained  ;  but  it  need 
not  necessarily  be  the  complainant.  The 
proceedings  are  throughout  of  a  criminal 
rather  than  of  a  civil  nature,  and  stand 
on  the  footing  of  ordinary  criminal  oases 
which  do  not  lapse  by  the  death  of  a 
prosecutor.  The  magistrate's  duty  in 
such  a  case  was  to  proceed ;  here  he  did 
proceed  and  made  the  order,  and,  in  my 
judgment,  the  objection  taken  at  the 
sessions  cannot  be  sustained. 

Mani8TY,  J. — I  agree  with  everything 
that  my  brother  Lush  has  said  as  to  the 
proceedings  not  having  lapsed  by  the 
death  of  Green.  It  is  therefore  unneces- 
sary for  us  to  answer  the  second  question. 

Rule  discharged. 


Solicitors— The  Solicitors  to  the  Treasury,  for  the 
prosecution;   Harper,  Broad  &  Battcock,  for 
at 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.  1  WHITE  (appellant)  v.  FOX  and 
Feb.  27.  J       another  (respondents). 

Justices — Summary  Jurisdiction — Ouster 
of  Jurisdiction — Mens  rea  —  Assault  and 
Battery  —  24  £  25  Vict.  c.  100.  ss.  42 
and  46. 

The  question  as  to  property  which  will 
oust  the  jurisdiction  of  justices  to  determine 
a  charge  of  assault  under  24  Sf  26  Vict, 
c.  100.  s.  42,  must  be  a  question  as  to  real 


re  two  persons  who  were  gamekeepers 
in  the  employ  of  a  landlord  of  a  farm  to 
whom  the  right  to  game  and  rabbits  was 
reserved,  were  charged  before  the  justices  by 
the  tenant  of  such  farm,  under  24  <fe  25  Via. 
c.  100.  s.  42,  with  assaulting  and  beating 
him,  and  the  acts  complained  of  were  done 
in  a  scuffle  to  take  from  the  tenant  whilst 
on  his  farm  his  bag,  in  which  were  rabbits 
claimed  as  the  landlord's  property : — 

Held,  that  the  fact  that  the  justices  were 
of  opinion  that  the  gamekeepers  acted  under 
a  bona  fide  belief  that  they  had  a  right  to 
do  the  acts  complained  of  did  not  oust  the 
jurisdiction  of  the  justices,  no  question 
having  arisen  as  to  title  to  any  interest  in 
land  within  the  meaning  of  section  46  of 
24  $  25  Vict.  c.  100. 

Cash  stated  under  20  &  21  Vict.  c.  43 
by  the  justices  for  the  county  of  Dorset 

On  the  8th  of  November,  1879,  a  com- 
plaint was  preferred  by  the  appellant 
against  the  respondents,  under  section  42 
of  24  &  25  Vict.  o.  100,  charging  them 
with  assaulting  and  beating  the  appel- 
lant. 

At  the  hearing  of  the  said  complaint  it 
was  admitted  by  the  respondents  that  the 
appellant  rented  Notion  and  Throop 
farms,  in  the  parish  of  Maiden  Newton, 
consisting  of  about  500  acres,  of  one 
Richard  Brinsley  Sheridan,  Esq. 

It  was  proved  by  the  appellant  that  no 
lease  of  the  said  farm,  or  any  agreement 
or  document  under  seal,  reserving  the 
game  and  rabbits  to  the  said  landlord  or 
any  one  else,  or  reserving  any  right  to  or 
for  anyone  to  enter  or  be  on  any  such  lands 
in  search  or  pursuit  of  game  or  rabbits,  had 
ever  been  executed ;  but  he  admitted  that 
he  had  made  and  signed  proposals  for  a 
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lease,  not  under  seal,  of  the  said  farms, 
-which  had  also  been  signed  as  accepted 
by  one  Peter  Cox,  as  agent  for  the  said 
Richard  Brinsley  Sheridan,  and  that 
under  the  head  of  exceptions  contained 
in  such  proposals  were  the  words,  "  also 
all  waterfowl,  fish,  game  and  rabbits,  and 
liberty  to  hunt,  hawk  and  shoot  fish  and 
fowl.'' 

It  was  also  admitted  by  the  appellant 
in  his  evidence,  that  he  had  from  time  to 
time  applied  to  the  steward  of  the  said 
Richard  Brinsley  Sheridan  for  permission 
to  kill  rabbits  on  his  farms,  and  that  on 
receiving  the  same  had  expressed  his 
obligation  for  the  permission  when  so 
granted. 

It  was  also  proved  that  the  appellant, 
as  such  tenant,  had  been  assessed  to  and 
paid  the  poors'  rate  in  respect  of  the 
sporting  rights  on  his  farm,  which  he 
subsequently  claimed  of  and  had  been 
allowed  by  the  said  Richard  Brinsley 
Sheridan  as  a  disbursement  and  deduction 
from  his  rent. 

It  was  also  proved  that  about  noon  on 
Monday,  the  13th  day  of  October  last, 
the  appellant  and  his  son,  and  two  men 
in  his  employ,  were  on  his  said  farm  with 
nets  and  ferrets  belonging  to  the  said 
appellant,  engaged  in  ferreting  for  rabbits, 
and  that  whilst  in  the  middle  of  one  of 
his  fields,  and  having  in  his  possession 
his  said  nets  and  some  rabbits  which  had 
been  caught  by  .him,  the  two  respondents 
came  upon  the  said  land  where  the  appel- 
lant then  was,  took  hold  of  a  bag  contain- 
ing such  nets  and  rabbits,  and  endea- 
voured to  take  the  same  away  from  the 
said  appellant,  and  in  so  doing  dragged 
the  said  appellant  some  sixty  paces.  In  the 
scuffle  so  arising  the  hat  of  the  said  ap- 
pellant was  knocked  or  fell  off,  and  the 
clothes  of  the  said  appellant  were  torn, 
and  thereby  the  said  appellant  was  as- 
saulted. 

It  was  admitted  that  the  respondents 
were  gamekeepers  in  the  employ  of  the 
said  Richard  Brinsley  Sheridan,  and  were 
acting  under  his  orders  and  authority. 

The  respondents'  solicitor,  whilst  ad- 
mitting the  facts  before  stated,  contended 
that  the  said  respondents,  being  such 
gamekeepers  in  the  employ  of  and  acting 
under  the  orders  of  the  said  Richard 


Brinsley  Sheridan,  their  master,  who 
claimed  the  sole  and  exclusive  right  to  the 
game  and  rabbits  on  the  said  farm,  were 
acting  in  the  execution  of  their  duty,  as 
such  servants  to  the  said  Richard  Brinsley 
Sheridan,  so  claiming  to  exercise  his  re- 
served rights  to  the  game  on  the  farms 
referred  to,  or  acting  in  the  bona  fide 
belief  of  having  such  rights,  and  that  in 
consequence  the  jurisdiction  of  the  jus- 
tices was  ousted. 

The  appellant's  solicitor  contended  that, 
it  being  proved  by  the  appellant  and  ad- 
mitted by  the  respondents  solicitor,  that 
inasmuch  as  there  was  no  lease,  agree- 
ment or  document  under  seal  in  existence, 
as  was  necessary  to  reserve  a  right  to 
take  and  kill  game  and  rabbits  to  any 
other  person  than  the  occupier  of  the 
land,  there  could  not  be  and  there  was  no 
question  of  title  in  dispute,  and  no  reason- 
able grounds  for  a  bona  fide  belief  that 
the  respondents,  as  such  servants  of  the 
said  Richard  Brinsley  Sheridan,  had  a 
right  to  take  or  attempt  to  take  the  bags, 
nets  and  rabbits  complained  of,  and  that 
even  if  there  had  been  a  legal  reservation 
of  the  game,  that  would  not  justify  the 
assault  complained  of,  and  so  oust  the 
jurisdiction  of  the  justices  to  adjudicate 
thereon,  and  if  deemed  right,  convict  the 
respondents  thereof. 

The  solicitor  for  the  respondents,  how- 
ever, contended  that,  as  in  the  proposals 
for  lease,  although  not  under  seal,  the 
game  and  rabbits  were  expressly  reserved, 
they  belonged  exclusively  to  the  landlord 
(the  said  R.  B.  Sheridan),  and  that  the 
respondents,  as  his  servants,  were  justi- 
fied in  taking  the  bags,  nets  and  rabbits 
from  the  appellant,  and  did  so  under  a 
bona  fide  belief  that  they  were  justified  in 
so  doing,  and  that  as  the  question  in  dis- 
pute was  one  arising  out  of  land,  or  some 
interest  therein  or  accruing  therefrom, 
the  jurisdiction  of  the  justices  was  ousted. 

No  other  evidence  having  been  offered, 
the  justices  were  of  opinion  that  the  re- 
spondents acted  under  a  bona  fide  belief 
that  they  had  a  right  to  do  the  acts  com- 
plained of,  and  that  the  jurisdiction  of 
the  justices  was  ousted,  and  they  accord- 
ingly dismissed  the  summons. 

The  question  for  the  Court  was,  whe- 
ther, under  the  facts  above  detailed,  the 
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justices  were  right  in  dismissing  the  sum- 
mons on  the  ground  stated. 

Bompae,  for  the  appellant. — Assuming 
that  there  was  a  legal  reservation  of  game 
to  the  landlord,  that  would  not  justify 
the  respondents,  the  landlord's  servants, 
in  assaulting  the  appellant,  who  was  a 
tenant  farmer  on  his  own  land. 

Arthur  Charles  {Pitt  Lewis  with  him), 
was  then  called  upon  to  support  the  re- 
spondents.— The  game  being  the  land- 
lord's, the  appellant  had  in  his  possession 
what  was  the  property  of  his  landlord, 
and  the  respondents  only  endeavoured  to 
take  their  master's  property,  and  it  does 
not  appear  from  the  case  that  in  doing  so 
they  used  more  violence  than  was  neces- 
sary. The  respondents  acted  in  the  bona 
fide  belief  that  they  were  justified  in 
doing  what  they  did,  and  a  bona  fide 
claim  of  right  under  ordinary  circum- 
stances suffices  to  render  a  conviction  by 
justices  for  any  criminal  offence  improper. 
Watkins  v.  Major  (1).  In  that  case  the 
Court  thought  that  the  claim  of  right 
which  was  set  up  in  answer  to  the  charge 
of  killing  a  rabbit  contrary  to  1  A  2 
Will.  4.  c.  32.  s.  30,  was  an  impossible  one 
in  point  of  law,  and  that  therefore  the 
person  so  charged  might  be  properly  con- 
victed, but  otherwise  a  bona  fide  belief  in 
a  right  to  do  what  was  done  would,  as 
Lord  Coleridge,  C.J.,  said  in  delivering 
judgment  in  that  case,  "  suffice  to  render 
a  conviction  for  any  criminal  offence  im- 
proper, for  it  is  well  established  that  jus- 
tices cannot  try  the  existence  of  a  right 
bona  fide  set  up  in  answer  to  a  criminal 
charge  brought  before  them — see  Paley  on 
Convictions,  pp.  47, 137,  Ac."  "  But,"  said 
Lord  Coleridge,  C.J., "  it  has  been  decided 
more  than  once  that  a  person  may  be 
convicted  under  the  statute  with  which 
we  have  now  to  deal  and  other  game 
statutes,  although  he  had  no  mens  rea, 
and  believed  that  he  was  not  a  tres- 
passer." In  the  present  case  the  charge 
against  the  respondents  is  under  sec- 
tion 42  of  24  A  25  Vict.  c.  100  of 
unlawfully  assaulting  the  appellant,  and 
to  support  such  charge  there  must  be  a 


1)  44  Jaw  J.  Rep.  M.C.  164;  Law  Rep.  10 


mens  rea,  and  in  Blades  v.  Higgs  (2)  it 
was  held  to  be  a  good  defence  to  an 
action  for  an  assault,  that  it  was  com- 
mitted in  an  attempt  to  take  from  the 
plaintiff  dead  rabbits  which  he  had  re- 
fused to  give  up,  and  which  he  held 
without  the  consent  of  the  defendant's 
master  to  whom  they  belonged. 

[Lord  Coleridge,  C.  J. — There  the  killer 
of  the  rabbits  was  a  trespasser  on  the 
land  where  he  killed  them.] 

Where  sporting  rights  are  reserved, 
the  tenant  may  become  a  trespasser  on 
his  own  land,  and  at  all  events  the  re- 
spondents would  have  good  reason  to 
believe  he  was  so  in  the  present  case.  In 
Coleman  v.  Bathurst  (3)  the  conviction 
was  under  1  A  2  Will.  4.  c.  32.  s.  12, 
which  makes  it  an  offence  for  the  tenant 
to  take  game  upon  the  demised  land 
where  the  right  to  the  game  is  reserved 
to  the  landlord,  and  the  conviction  there 
was  held  wrong  because  the  Court  were 
of  opinion  that  in  that  case  there  was 
upon  the  true  construction  of  the  agree- 
ment of  tenancy  no  reservation  of  the 
game.  Where  the  claim  of  a  right 
is  one  which  cannot  exist  at  law  as  a 
claim  as  one  of  the  public  to  fish  in  a 
non-navigable  river,  the  claim  does  not 
oust  the  justices  of  their  jurisdiction, 
Hudson  v.  if'  Bae  (4).  But  otherwise,  as 
shewn  in  Legg  v.  Pardee  (5)  a  bona  fide 
claim  is  enough  to  oust  the  jurisdiction  of 
the  justices. 

Bompas  in  reply. 

Lord  Coleridge,  C.J. — In  my  opinion 
the  justices  were  wrong  in  dismissing  the 
summons,  as  I  clearly  think  they  had 
jurisdiction.  Two  persons  assault  another, 
and  it  is  not  suggested  that  the;  had 
any  right  to  do  what  they  did.  They 
dragged  him  several  paces  along  the 
ground,  knocked  his  hat  off,  tore  his 
clothes,  and  took  from  him,  besides  the 
rabbits,  which  for  the  present  purpose  I 

(2)  10  Com.  B.  Rep.  NS.  713 ;  30  Law  J.  Bep. 
CJP.  347 ;  on  appeal  11  H.  L.  Cas.  621 ;  M  I** 
J.  Rep.  CP.  286. 

(8)  40  Law  J.  Rep.  M.C.  131  j  L»w  Bep.  » 
Q.B.  866. 

(4)  4  B  &  S.  586 ;  38  Law  J.  Rep.  M.C.  65. 

(5)  9  Com.  B.  Rep.  NS.  289  ;  80  I*»  J.  B* 
M.C.  108. 
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will  assume  were  the  property  of  the 
landlord,  what  was  certainly  his  own 
property,  and  they  did  all  this  whilst  he 
was  on  his  own  land.  All  this  was  before 
the  justices,  and  they  say  they  have  no 
jurisdiction  to  decide  the  matter,  because 
in  their  opinion  these  two  persons  (the 
respondents),  bona  fids  thought  that  they 
had  a  right  to  assault  the  appellant,  and 
to  take  his  property.    We  were  referred 
during  the  argument  to  several  cases  re- 
specting mens  rea,  which  are  important 
when  that  question  arises,  but  this  is  a 
proceeding  under  24  &  25  Vict.  c.  100. 
s.  42,  which  enables  the  justices  to  hear 
and  determine  the  offence  of  an  assault  or 
battery,  and  section  46  explains  under 
what  circumstances  the  jurisdiction  of 
the  justices  is  ousted.    It  states  that  the 
justices  are  not  to  hear  and  determine 
any  case  of  assault  or  battery  "  in  which 
any  question  shall  arise  as  to  the  title  to 
any  lands,  tenements  or  hereditaments, 
or  any  interest  therein  or  accruing  there- 
from."   In  the  present  case  no  question 
of  title  to  any  lands  arose,  but  it  has 
been  suggested  that  a  question  of  title  to 
property  arose.   I  am  astonished  to  find 
that  a  mere  assertion  of  a  title  to  pro- 
perty being  in  question  should  be  saic  I  at 
once  to  oust  the  jurisdiction  of  the 
justices,  but  without  deciding  what  state- 
ment is  sufficient,  I  am  of  opinion  that  the 
question  as  to  property  must  be  a  question 
as  to  real  property.    That  is  the  view 
which  has  always  been  taken  of  old,  and 
is  the  view  taken  by  Paley  on  Con- 
victions, where  when  he  speaks  of  the  title 
to  property  which  will  oust  the  juris- 
diction (see  5th  edit.,  p.  137),  he  means  a 
title  to  land,  and  in  the  first  case,  which 
he  gives  from  1  Lord  Baym.  588,  the 
question  was  as  to  the  title  to  land.  So 
also  in  the  case  of  Williams  v.  Adams  (6), 
where  the  complaint  before  the  justices 
was  for  leaving  rubbish  on  a  highway, 
and  the  defendant  claimed  the  soil  as  his, 
subject  only  to  a  private  right  of  way,  the 
Court  of  Queen's  Benoh  held  that  no 
question  of  title  to  land  was  in  dispute, 
but  only  a  question  as  to  what  should  be 
done  on  the  land,  and  that  therefore  the 
jurisdiction  of  the   justices  was  not 
ousted. 

(6)  2  B.  &  S.  812 ;  31  Law  J.  Rep.  M.C.  109. 


I  am  of  opinion,  therefore,  that  the 
justices  must  exercise  their  jurisdiction 
in  the  present  case,  and  say  whether  an 
assault  has  been  committed  on  the  ap- 
pellant, and  if  it  has,  they  must  adjudge 
the  punishment.  The  question  of  bona 
fides  may  most  properly  and  rightly  be 
considered  in  awarding  the  punishment, 
and  I  observe  that  Paley  makes  that  dis- 
tinction where  in  his  work  on  Summary 
Convictions,  5th  edit.,  p.  189,  he  says, 
"  Where  there  must  be  a  mens  rea  to  con- 
stitute an  offence,  the  fact  of  a  man 
having  acted  under  a  claim  or  notion  of 
right,  if  established,  will  form  a  defenoe 
against  a  criminal  proceeding,  and  must 
be  taken  into  consideration  by  the  justices, 
not  as  a  question  of  title,  but  as  a  question 
of  bona  fides.  When,  however,  the  object 
is  to  oust  the  jurisdiction  of  the  justices 
on  the  ground  that  title  comes  in  question, 
then  the  claim  must  be  of  such  a  nature 
as,  if  substantiated,  would  afford  a  defence 
to  an  action."  That  plainly  distinguishes 
between  an  assertion  of  a  mere  right  to 
do  what  has  been  done,  and  a  claim  of 
title.  No  such  olaim  was  made  here, 
and  the  decision  of  the  justices  was 
wrong. 

Lindlet,  J. — I  am  of  the  same  opinion. 
The  charge  before  the  justices  was  a 
charge  of  assault,  and  it  was  made  under 
24  &  25  Vict.  o.  100.  s.  42,  and  the  46th 
section  states  that  the  justices  are  not  to 
have  jurisdiction  when  any  question  as  to 
the  title  to  any  lands  shall  arise.  Now 
the  justices  do  not  find  that  any  such 
question  was  involved  in  this  inquiry,  but 
what  they  find  is  that  the  respondents 
acted  under  a  bona  fide  belief  that  they 
had  a  right  to  do  what  they  did.  Clearly 
there  is  nothing  in  that  to  oust  the  juris- 
diction of  the  jnstices,  and  there  is  nothing 
like  a  finding  of  the  circumstances  stated 
in  the  46th  section  which  would  deprive 
the  justices  of  their  jurisdiction  to  hear 
and  determine  the  charge. 

Decision  reversed. 


Solicitors— Lovell,  Son  &  Pitfield,  agents  for 
R.  N.  Howard,  Wevmonth,  for  appellant ;  J.  R. 
MacArthur,  agent  for  M.  G.  Weston,  Dorchester, 
for  respondents. 
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May5  }      ™B  qukkn  t>.  hutchins. 

Public  Health — Paving  Private  Street — 
Highway  repairable  by  the  Inhabitants  at 
large — Decision  of  Justices  as  to  Character 
of  Street  conclusive — Bes  Judicata — 88  8f 
89  Vict.  c.  55  (Public  Health  Act,  1875), 
s.  150 — Dismissal  of  Complaint,  Evidence 
of— 11  $•  12  Vict.  c.  43.  s.  14. 

A  decision  of  justices,  unappealed  against, 
on  a  summons  under  the  Public  Health 
Act  against  an  owner  of  premises  abutting 
on  a  street,  for  payment  of  the  expenses  in- 
curred by  the  board  in  paving,  Sfc,  such 
street  is  final  and  conclusive  as  to  the  street 
being  or  not  being  a  highway  repairable  by 
the  inhabitants  at  large. 

Where  such  a  summons  had  been  dis. 
missed  by  justices  in  1874,  and  no  certi- 
ficate of  dismissal  had  been  required  or 
given  under  section  14  of  11  8f  12  Vict.  c. 
43 : — Held,  that  upon  a  fresh  summons  in 
1879,  the  former  adjudication  was  suffi- 
ciently proved  by  the  entry  in  the  justices' 
note  book,  and  when  so  proved  was  binding 
and  conclusive. 

This  was  a  case  stated  by  the  Court  of 
Quarter  Sessions  for  the  hundred  of 
Salford,  on  the  hearing  of  an  appeal  by 
one  Hutchins  against  an  order  made  upon 
him  by  justices  in  petty  sessions  whereby 
he  was  ordered  to  pay  to  the  urban  au- 
thority of  Bradford,  in  Lancashire,  a  sum 
of  4422.,  being  his  share  or  proportion  of 
the  expenses  of  paving  and  levelling  a 
certain  street  called  Mill  Street  within 
the  district  of  the  aforesaid  urban  au- 
thority. 

Hutchins  was  the  owner  of  property 
abutting  on  Mill  Street,  and  in  the  year 
1878,  he  received  notice  from  the  local 
board  to  sewer  and  channel  such  part  of 
the  said  street  as  his  property  abutted  on, 
and  there  being  no  compliance  on  his  part 
with  such  notice,  the  local  board  did  the 
work  themselves  and  summoned  him  for 
payment  of  the  jexpenses  incurred  by 
them  in  so  doing.  Chi  the  hearing  of  the 
summons,  which  was  in  1874,  Hutchins 
contended  that  he  was  not  liable,  because 
Mill  Street  was  a  highway  repairable  by 
the  inhabitants  at  large,  and  the  justices 


dismissed  the  summons,  thus  affirming 
his  contention.  Hutchins  did  not  require 
the  justices  to  make  an  order  of  dismissal, 
nor  to  give  him  a  certificate  of  dismissal 
in  the  form  provided  by  11  &  12  Vict, 
c.  43.  s.  14.  sched.  forms,  L.  &  M.  (1), 
but  the  book  kept  by  the  magistrates' 
clerk  contained  an  entry  of  the  names  of 
the  parties,  the  information  and  summons, 
the  nature  of  the  complaint  and  a  memo- 
randum that  the  summons  was  dismissed 
on  the  ground  that  Mill  Street  was  a 
highway. 

There  was  no  appeal  by  the  board 
against  such  dismissal,  but,  in  1877, 
having  determined  to  level  and  pave  the 
same  street,  the  board  again  gave  notices 
to  Hutchins  and  the  other  owners  of 
property  in  the  street  to  do  the  work,  and 
on  their  default,  the  board  having  done 
it  themselves,  summoned  Hutchins  again 
for  payment  of  the  expenses.  This  sum- 
mons came  on  for  hearing  in  1879,  when 
the  magistrates  heard  evidence  as  to  the 
nature  of  the  street,  and  reversing  their 
former  decision  found  that  it  was  not  a 
highway  repairable  by  the  inhabitants  at 
large,  and  ordered  Hutchins  to  pay  4422. 
as  above-mentioned.  Against  this  order 
Hutchins  appealed  to  the  Quarter  Ses- 
sions, and  among  his  grounds  of  appeal 
stated  that  Mill  Street  was  a  highway 
repairable  by  the  inhabitants  at  large. 

On  the  hearing  of  the  appeal  it  was 
contended  on  his  behalf  that  the  matter 
was  res  judicata,  and  on  proof  of  the  pre- 
vious adjudication  as  evidenced  by  the 
magistrates'  book  that  the  order  must  be 
quashed. 

It  was  objected  to  this  that  the  point 
of  res  judicata  was  not  raised  by  his 
grounds  of  appeal,  and  that  even  if  it 
were,  there  was  no  estoppel  created  by 
the  previous  decision  so  as  to  preclude 
the  board  from  coming  again  with  ad- 

(1)  11  &  12  Vict  c  43. 8.  14.  "  If  the  said 
justice  or  justices  shall  dismiss  such  information 
or  complaint,  it  shall  be  lawful  for  such  justice  or 
justices,  if  he  or  they  shall  think  fit,  being  required 
so  to  do,  to  make  an  order  of  dismissal  of  the 
same  (L.),  and  shall  give  the  defendant  in  that 
behalf  a  certificate  thereof  (M.)  which  said  cer- 
tificate afterwards  upon  being  produced,  without 
farther  proof,  shall  be  a  bar  to  any  subsequent 
information  or  complaint  for  the  same  matter  re- 
spectively against  the  same  party." 
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ditional  evidence  to  establish  what  they 
had  failed  before  to  prove. 

The  Quarter  Sessions  refused  to  allow 
any  amendment  of  the  grounds  of  appeal. 
They  upheld  the  order  of  the  justices 
below,  and  dismissed  the  appeal,  subject 
to  the  following  questions  stated  for  the 
opinion  of  the  Court : — 

1.  Was  it  open  to  the  appellant  upon 
the  grounds  of  appeal  delivered  by  him 
against  the  order  'made  in  1879,  to  con- 
tend that  the  matter  was  res  judicata  ? 

2.  If  not,  ought  the  Quarter  Sessions 
to  have  allowed  him  to  amend  his  grounds 
of  appeal  so  as  to  include  that  con- 
tention ? 

3.  Was  the  adjudication  made  upon 
the  summons  against  the  appellant  in 
1874  conclusive  of  the  question  arising 
upon  the  summons  against  him  in  1879  r 

Hopwood,  in  support  of  the  order  of 
Sessions. — The  grounds  of  appeal  ought 
to  have  given  specific  notice  that  the 
appellant  relied  on  an  estoppel.  But  even 
if  the  previous  decision  could  be  urged  in 
support  of  the  contention  that  this  street 
was  a  highway  repairable  by  the  inhabit- 
ants at  large,  the  appellant  was  not  in  a 
position  to  make  use  of  it  as  a  conclusive 
decision.  To  enable  him  to  do  this  he 
ought  to  have  obtained  a  certificate  of 
dismissal  under  J er vis's  Act,  and  there 
can  be  no  estoppel  until  suoh  certificate 
has  been  granted.  But  the  granting  a 
certificate  is  in  the  discretion  of  the  ma- 
gistrates, which  shews  that  the  first 
hearing  was  not  necessarily  a  final  de- 
cision. It  was  in  the  nature  of  a  non- 
suit, and  it  would  be  very  hard  to  decide 
an  important  question  involving  public 
rights  upon  a  possibly  hurried  hearing 
with  insufficient  evidence. 

[Field,  J. — There  was  an  opportunity 
for  an  appeal  if  the  board  thought  the 
decision  hasty,  or  if  they  had  additional 
evidence.] 

The  Court  will  not  reject  the  fact  that 
after  hearing  further  evidence  the  jus- 
tices have  reversed  their  previous  finding. 

Ambrose,  contra,  was  not  called  on  to 
argue. 

-Lush,  J. — I  am  of  opinion  that  this 
rule  must  be  made  absolute.   It  stands 
upon  a  principle  of  the  highest  impor- 
Vou  49.— M.O. 


tance,  namely,  that  when  a  matter  affect- 
ing the  rights  of  property  has  been  de- 
cided by  a  competent  authority  the  de- 
cision should  be  conclusive  especially 
when  it  is  a  question  raised  again  between 
the  same  parties.  The  Act  of  Parliament 
provides  that  the  local  board  may  re- 
quire owners  and  occupiers  of  premises, 
fronting,  adjoining  or  abutting  upon  any 
street,  not  being  a  highway,  to  sewer, 
level,  pave,  flag  or  channel  the  same,  and 
upon  their  default  may  execute  the  works 
and  charge  them  with  the  expenses  ;  and 
in  the  year  1874,  the  present  appellant, 
Hutchins,  was  summoned  to  pay  his  con- 
tribution towards  the  expenses  incurred 
by  the  local  authority  for  sewering  and 
channelling  this  street,  and  it  was  alleged 
that  it  was  a  street  which  had  not  then 
become  a  highway  repairable  by  the 
inhabitants  at  large.  This  question  had 
to  be  decided  at  that  time  by  the  justices, 
for  if  the  street  were  a  highway  the  in- 
habitants must  repair,  and  the  expense 
could  not  be  thrown  on  the  individual 
owners. 

The  summons  was  duly  heard  and  the 
justices  decided  that  the  present  ap- 
pellant was  not  liable  because  the  street 
was  a  highway.  That  was  a  conclusive 
acquittal  of  him  as  regards  the  claim 
then  made  until  or  unless  reversed.  The 
Board  might  have  appealed  if,  as  has  been 
suggested  now  in  argument,  the  decision 
was  a  hasty  one,  and  nave  had  it  reviewed 
by  the  Quarter  Sessions.  They  did  not 
appeal,  but  aoquiesced  till  1879,  when 
having  done  some  further  work  to  the 
street,  notwithstanding  that  much  of  the 
property  might  have  changed  hands 
meanwhile,  and  much  money  might  have 
been  spent  on  the  faith  of  there  being  no 
liability  on  the  owners  to  repair,  the 
board  took  out  another  summons  for 
payment  of  a  sum  of  4422.  against  the 
same  person,  and  this  came  on  to  be  tried. 

Now  I  am  of  opinion  that  the  first  de- 
cision was  binding  on  the  local  board.  It 
is  true  that  the  appellant  had  not  ob- 
tained a  written  certificate  of  dismissal, 
but  that  is  not  of  the  essence.  I  take 
the  written  certificate  to  be  an  artificial 
but  convenient  mode  of  proving  the 
dismissal  provided  by  the  Act,  but  not 
necessary  to  the  validity  of  the  decision 
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pronounced.  I  should  compare  it  to  the 
Convenient  mode  of  proving  a  previous 
conviction  by  a  certificate  signed  by  th  e 
clerk  of  assize.  Here  the  note-book  of 
the  magistrates  was  produced  shewing 
the  summons,  the  names  of  the  parties,  the 
nature  of  the  complaint,  the  hearing,  and 
the  decision  that  the  summons  was  dis- 
missed on  the  ground  that  the  street  in 
question  was  a  highway. 

The  entry  does  not  say  in  words  11  a 
highway  repairable  by  the  inhabitants  at 
large,"  but  that  is  obviously  and  neces- 
sarily the  meaning. 

I  think,  therefore,  that  the  adjudica- 
tion in  1874  was  sufficiently  proved  at 
the  hearing  in  1879. 

The  justices,  however,  found  upon 
other  evidence  in  1879,  just  the  contrary 
to  their  finding  in  1874,  and  an  appeal 
being  had  to  the  Quarter  Sessions,  the  later 
finding  was  affirmed,  subject  to  the  points 
raised  in  this  case. 

Now,  as  to  these,  it  is  said,  first,  that 
the  objection  to  the  finding  now  relied  on 
is  not  included  in  the  grounds  of  appeal. 

The  ground  stated  is— "  That  the 
street  is  a  highway  repairable  by  the  in- 
habitants at  large."  It  is  true  this  does 
not  in  terms  say  that  the  Question  has 
been  adjudicated  upon  bei  ;ore,  but  I 
think  it  sufficiently  gives  notice  of  the 
point  to  be  relied  on.  That  being  so,  the 
previous  adjudication  was  admissible  in 
evidence  to  support  that  point,  and  being 
so  admissible  and  being  an  adjudication 
of  a  competent  authority  as  to  the  cha- 
racter of  the  street  and  made  between 
the  same  parties,  it  was,  I  think,  conclu- 
sive and  binding — The  Queen  v.  Haughton 
(2).  I  am,  therefore,  of  opinion  that 
there  was  no  need  to  amend  the  grounds 
of  appeal ;  the  justices  ought  to  have 
received  the  evidence  tendered;  when 
received  it  was  binding  as  a  decision  of  a 
Court  of  competent  jurisdiction  under 
the  circumstances  I  have  stated,  and  the 
justices  were  therefore  not  at  liberty  to 
find  as  they  did  in  contradiction  of  it. 

Field,  J. — I  am  of  the  same  opinion. 
The  Court  of  Quarter  Sessions  have  stated 
a  case  raising  three  questions  for  our 
determination.     First,  whether  it  was 

(3)  1E.  &  B.  501  ;  22  Law  J.  Rep.  M.C.  89. 


open  to  the  appellant  on  the  ground  of 
appeal  delivered  by  him  to  contend  that 
the  matter  was  res  judicata.  I  quite 
agree  with  my  brother  Lush  that  it  was 
so  open.  I  do  not  think  that  grounds  of 
appeal  should  be  construed  as  if  they  were 
pleadings  with  excessive  strictness.  It 
is  enough  if  the  point  is  fairly  within  the 
language  used,  but  if  it  were  thought  not 
to  be,  I  should  not  have  the  slightest 
doubt  as  to  amending  the  grounds  of  ap- 
peal so  as  to  include  it,  and  that  is  the 
second  question  asked  us.  Here  the  par- 
ticular point  had  been  raised  before  the 

I'ustioes  in  petty  sessions  and  so  was  well 
mown  to  all  parties  at  Quarter  Sessions. 

The  last  question  is  whether  the  ad- 
judication made  in  1874  is  conclusive. 
This  is  not  a  mere  question  of  estoppel 
against  which,  as  such,  Courts  very  pro- 
perly lean.  But  this  is  an  adjudication 
of  a  Court  of  justice,  of  a  Court  en- 
trusted with  very  large  powers  for  deci- 
ding these  and  similar  matters  of  great 
importance.  It  is  a  good  general  role 
upon  which  I  always  act,  that  if  a  com- 
petent Court  within  its  jurisdiction  has 
decided  a  question,  its  decision  should  he 
held  to  be  right  until  the  contrary  is 
proved.  What  is  there  to  shew  that  the 
adjudication  in  1874  was  not  fair  ?  The 
question  then  was  whether  this  property 
was  on  a  highway,  and  we  know  that  it 
is  a  very  valuable  incident  of  property  to 
abut  on  a  highway,  and  the  point  was  in- 
vestigated, and  I  do  not  doubt  carefully 
considered  and  was  decided.  There  was 
no  appeal  from  that  decision,  it  remained 
in  force  unreversed  in  1879.  But  Mr. 
Hopwood  says  the  adjudication  is  not 
conclusive  because  a  certificate  was  not 
drawn  up  to  be  put  in  evidence.  That 
objection  has  been  fully  answered  by  my 
brother  Lush,  and  I  will  not  repeat  his 
words.  Nothing  then  occurs  from  1874 
until  in  1879  the  Board  seek  to  re-open 
the  same  question.  I  am  clearly  of  opinion 
that  they  cannot. 

Order  of  sessions  quashed. 

Solicitors— Gregory  &  Co.,  agents  for  A.  &  G- w- 
Fox,  Manchester,  for  the  prosecution;  Norrtf. 
Aliens  &  Co.,  agents  for  Diggles  &  Qgdes, 
cheater,  for  defendant. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.    1  THE  QUEEN  V.  THE    JUSTICES  OF 

May  13.  j  essex. 

Bastardy — Appeal — Absence  of  Appel- 
lant—  Order  quashed  not  upon  Merits — 
Second  Order — Jurisdiction  of  Justices. 

Upon  an  appeal  coining  on  for  hearing 
to  the  sessions  against  an  order  adjudicat- 
ing the  appellant  to  be  the  putative  father 
of  a  bastard  child,  it  appeared  that  the  re- 
spondent, the  mother  of  the  child,  and  the 
witnesses  on  her  behalf,  were  not  in  attend- 
ance, owing  to  some  mistake.  The  Court 
refused  to  adjourn  the  appeal,  and  quashed 
the  order : — Held,  that  as  the  order  had 
been  quashed  in  the  absence  of  all  evidence, 
there  had  been  no  decision  by  the  sessions 
on  the  merits  so  as  to  be  final,  and  that  a 
fresh  order  could  be  applied  for  to  the 
justices  at  petty  sessions  by  the  respondent 
against  the  appellant. 

The  Queen  v.  Glynne  (41  Law  J.  Rep. 
M.C.  58)  distinguished. 

This  was  a  role  calling  upon  certain 
justices  for  the  county  of  Essex,  to  shew 
cause  why  a  writ  of  prohibition  should 
not  issue  to  prevent  them  from  entertain- 
ing a  bastardy  summons  for  want  of  juris- 
diction under  the  ciron  instances  herein, 
after  stated. 

It  appeared  from  the  affidavits  that  on 
the  19th  of  October,  1879,  an  order  had 
been  made  by  the  justices  in  question,  on 
the  application  of  Ellen  Phillips,  adjudg- 
ing one  James  Frost  to  be  the  father  of 
her  bastard  child,  and  ordering  him  to 
pay  the  mother  a  certain  sum  weekly  for 
the  maintenance  and  education  of  the 
child.  From  this  order  there  was  an  ap- 
peal, which  came  on  for  hearing  in  due 
course  at  the  Epiphany  Quarter  Sessions 
holden  at  Chelmsford  on  the  6th  of  Janu- 
ary, 1880.  The  respondent  and  her  wit- 
nesses through  some  inadvertence  not 
being  in  attendance  at  the  sessions 
when  the  appeal  was  called  on,  an  appli- 
cation was  made  on  her  behalf  to  have 
the  appeal  adjourned  till  the  following 
day.  The  application,  however,  was  re- 
fused by  the  magistrates,  who  thereupon 
allowed  the  appeal  and  quashed  the  order 
with  costs. 

On  the  6th  of  March,  1880,  the  said 


Ellen  Phillips  applied  for  and  obtained  a 
fresh  summons  under  35  <fc  36  Vict.  c.  65. 
s.  3,  whereupon  a  rule  nisi  for  a  writ  of 
prohibition  was  obtained. 

It  further  appeared  from  the  affidavits 
that  no  part  of  the  costs  of  the  appeal  to 
the  sessions,  which  had  been  taxed  at 
19J.  19*.,  had  been  paid  by  the  respondent 
as  directed  by  the  Court. 

W.  W.  Wood  shewed  cause  against  the 
rule. — It  cannot  be  disputed  that  where 
an  application  for  a  bastardy  order  has 
been  dismissed  by  justices  sitting  at  petty 
sessions,  the  mother  can  renew  her  appli- 
cation. It  must  also  be  admitted  that 
where  an  order  has  been  made  on  the 
putative  father  and  appealed  against,  the 
decision  of  the  sessions  is  final,  and  bars 
further  proceedings  in  cases  where  there 
has  been  a  hearing  on  the  merits — The 
Queen  v.  Glynne  (1).  [He  also  cited  on 
this  point  The  King  v.  JenJcm  (2),  Prid- 
geon's  Oase  (3),  The  King  v.  Tenant  (4), 
The  Queen  v.  Harrington  (5),  The  Queen 
v.  Maohen  (6),  The  Queen  v.  Bridgman 
(7)-] 

Here  there  was  no  appearance  on  the 
part  of  the  mother,  and  no  witnesses  to 
give  evidence,  consequently  there  was  no 
decision  on  the  merits.  The  decision  of 
the  sessions  is  only  conclusive  when  they 
"  hear  the  evidence." — See  Pritchard's 
Quarter  Sessions,  citing  The  Queen  v. 
Glynne  (1).  If  the  question  had  been  en- 
tered upon  at  all  perhaps  that  might  have 
been  a  decision  on  the  merits ;  but  here  no 
evidence  whatever  was  offered.  A  pro- 
ceeding like  this  comes  within  the  prin- 
ciple of  an  order  quashed  for  want  of 
form.  See  8  &  9  Yict.  c.  10.  s.  2.  It  is 
analogous  to  a  nonsuit. 

[Lush,  J. — A  Court  of  Appeal  cannot 
nonsuit ;  the  only  question  here  is,  what 
is  the  legal  effect  of  an  order  quashed  for 
want  of  evidence  to  support  it  ?] 

Appeals  to  sessions  are  in  the  nature 


16. 


(1)  41  Law  J.  Rep.  M.C.  68 ;  Law  Rep.  7  Q.B. 

Oa.  t.  Hard.  801. 
Cro.  Car.  341. 
Str.  716  ;  Ld.  Raym.  1428. 
3  N.R.  463 ;  12  W\R.  420. 
14  QJB.  Rep.  74 ;  18  Law  J.  Rep.  M.C.  218. 
16  Law  J.  Rep.  M.O.  44. 


Digitized  by 


Google 


68 


CASES  OONKBOTBD  WITH 


7X«  Qmm  t.  Justice*  of  Essex,  Q.B. 

of  a  fresh  hearing ;  the  respondent  has  to 
begin  and  tender  her  evidenoe.  See  8  «t 
9  Vict.  o.  10.  s.  6.  When  this  has  been 
done,  there  has  been  a  "hearing"  and 
the  merits  cannot  be  gone  into  again.  If 
a  proceeding  like  the  present  were  held 
to  be  conclusive  against  all  parties,  not 
only  the  mother  would  suffer,  but  the 
parish  authorities  who  are  empowered  in 
certain  oases  to  get  a  bastardy  order 
against  a  putative  father.  See  35  &  36 
Vict.  c.  65.  s.  8.  Ex  parte  Harrison  (8) 
is  a  direct  authority  in  favour  of  the  fresh 
order  being  granted  when  an  appeal  is 
dismissed  "  not  upon  the  merits."  See 
the  note  to  that  case  in  The  Queen  v. 
Gh/nne  (1). 

0.  E.  Jones  supported  the  rule^ — The 
decision  of  the  sessions  is  final  —  The 
Queen  v.  Olynne  (1).  Ex  parte  Harrison 
(8)  was  a  case  where  an  appeal  was  dis- 
missed for  some  "  technical  informality," 
as  appears  from  the  report  of  Be  Olynne 
(1).  The  justices  had  power  to  adjourn 
the  appeal,  but  they  declined  to  do  so. 
If  it  is  held  that  the  proceedings  at  ses- 
sions do  not  operate  as  an  estoppel,  very 
great  hardship  will  be  inflicted  on  an  ap- 
pellant, particularly  when,  as  in  this  case, 
an  appeal  is  rendered  abortive  through 
the  act  of  the  respondent,  and  the  costs 
of  the  appeal  have  not  been  paid.  Where 
a  fresh  order  is  made,  and  a  fresh  appeal 
becomes  necessary  to  the  sessions,  pre- 
cisely the  same  state  of  things  may  occur 
again,  and  the  appellant  may  be  thus 
subjected  to  unreasonable  annoyance  and 
expense. 

Lush,  J. — The  question  raised  here  is 
one  of  very  considerable  nicety,  and  I 
have  hesitated  a  great  deal  before  coming 
to  the  conclusion  that  this  rule  ought  to 
be  discharged.  It  is  well  established 
that  if  a  woman  fails  in  her  application 
for  a  bastardy  order  before  the  justices 
at  petty  sessions,  she  may,  if  she  so 
chooses,  apply  again,  because  no  appeal 
is  given  by  the  statute,  and  the  decision 
of  the  justices  at  petty  sessions  is  not 
final.  But  when  an  order  has  been  made 
on  a  putative  father,  the  statute  gives 
him  a  right  of  appeal.    On  the  appeal 

(8)  19  Law  Time*,  114;  16  Jurist,  726. 


he  can  question  the  validity  of  the  order, 
which  can  only  be  made  on  the  evidenoe 
of  the  mother,  corroborated  by  other 
evidenoe.   The  appeal  given  to  the  ses- 
sions is  in  the  nature  of  a  rehearing,  and 
the  statute  contemplated  that  justices  at 
sessions  should  go  into  the  merits,  and 
that  their  decision  should  be  final  be- 
tween the  parties.    The  8  A  9  Vict,  0. 
10.  s.  6,  expressly  provides  that  upon 
trial  of  the  appeal,  the  justices  "snail 
hear  the  evidence  of  the  mother,  and 
such  other  evidenoe  as  she  may  produce, 
and  any  evidenoe  tendered  on  behalf  of 
the  appellant,  and  proceed  to  hear  and 
determine  the  said  appeal  in  other  re- 
spects according  to  law ;  bnt  shall  not 
confirm  the  order  so  appealed  against, 
unless  the  evidenoe  of  the  said  mother 
shall  have  been  corroborated  in  some 
particular  by  other  testimony."  When 
these  preliminaries  have  been  observed, 
there  can  be  no  question  that  the  deci- 
sion on  the  appeal  is  final.    The  Queen  v. 
Olynne  (1)  sets  forth  distinctly  the  prin- 
ciples applicable  to  a  case  of  this  de- 
scription.  There  the  Court  of  Quarter 
Sessions  arrived  at  a  decision  on  the 
merits.    No  case  has  been  decided  which 
speaks  of  the  justices'  decision  at  quar- 
ter sessions  being  final  where  not  on  the 
merits.    An  order  quashed  for  any  for- 
mal defect  is  not  conclusive.    See  8  4  9 
Vict  o.  10.  s.  2.    What  is  the  meaning 
of  the  words  "  on  the  merits  ?  "  They 
must  mean  on  the  evidenoe  produced 
before  the  justices.   Here  the  order  was 
quashed  because  no  evidenoe  was  forth- 
coming.  If  the  woman  had  purposely 
absented  herself,  I  would  refuse,  if  pos- 
sible, to  give  her  any  relief ;  but  it  ap- 
pears she  was  not  in  attendance  at  the 
proper  place  and  time  by  a  mere  accident, 
and  that  the  Court  had  refused  to  adjourn 
the  appeal,  and  had  quashed  the  order,  in 
the  absence  of  all  evidence.  In  my  judg- 
ment it  is  necessary  that  the  judgment 
of  sessions,  in  order  to  create  an  estop- 
pel, should  be  made  on  some  evidenoe. 
I  feel,  therefore,  that  we  are  bound  to 
come  to  the  conclusion  that  the  decision 
of  the  sessions  in  this  matter  ought  not, 
under  the  circumstances,  to  be  held  an 
estoppel  by  the  justices  at  petty  sessions. 
We  do  not  desire  to  intimate  any 
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opinion  as  to  the  action  the  justices  should 
take  on  the  determination  of  the  sum- 
mons. They  may  fairly  take  into  their 
consideration  all  the  facts  of  the  case, 
one  of  which  is  that  the  costs  of  the 
abortive  appeal,  ordered  to  be  paid  by 
the  respondent,  have  not  been  paid.  We 
give  no  direction  to  the  justices  which 
can  in  any  way  limit  their  discretion. 
All  we  hold  is  that  they  are  not  justified 
in  refusing  to  go  into  the  matter  afresh, 
for  the  reason  that  the  decision  of  the 
sessions  was  not  on  the  merits.  This 
rule  will  therefore  be  discharged. 

Makisty,  J. — I  am  of  the  same  opi- 
nion, and  entirely  agree  with  everything 
which  has  fallen  from  my  brother  Lush. 

Bule  discharged. 


Solicitors — E.  Boyle  &  Sons,  agents  far  H.  Jones, 
Colchester,  for  applicants;  Digby  &  Jones, 
agents  for  Digby  &  Evans,  Maldon,  for  de- 
fendants. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880    f8PBAE  (.opp^Uant)  v.  thk  guab- 

vrfty  't  <        DIAN8  07  THK  BODMIN  UNION 
7     I  (respondents). 

Poor  Rate— Liability  to  be  Bated — Mar- 
ket—Occupier of  Stall. 

The  appellant  rented  two  stalls  in  Bodmin 
market  year,  by  year  at  a  rent  payable 
weekly.  The  stalls  in  question  had  been 
put  up  to  auction  and  were  bought  by  the 
appellant  and  used  by  him  on  market-days. 
The  stalls  thus  rented  were  capable  of 
being  removed,  and  there  was  no  agreement 
that  they  should  always  stand  on  the  same 
identical  spot,  though  the  appellant  had  a 
right  to  retain  the  same  relative  position  in 
the  row : — Held,  that  there  was  no  such 
occupation  of  the  stall  as  rendered  the  ap- 
pellant liable  to  be  rated  under  48  Eliz.  c. 
2,  he  having  acquired  only  the  right  to  a 
given  stall  in  a  given  row,  and  not  the 
right  to  place  one  on  any  definite  portion  of 
ground. 

At  the  Easter  Quarter  Sessions  held  in 
and  for  the  county  of  Cornwall,  1879,  the 
appellant  appealed  against  a  certain  rate 


for  the  relief  of  the  poor  made  by  the 
respondents. 

On  the  said  appeal  coming  on  to  be 
heard,  the  only  question  between  the 
parties  being  one  of  law,  it  was  ordered 
that  the  appeal  should  be  respited,  and 
the  following  case  stated  for  the  opinion 
of  the  Court  under  12  <fr  13  Vict.  o.  45. 
s.  11 

1.  The  appellant,  James  Spear,  is  a 
butcher,  carrying  on  his  business  at  Bod- 
min, in  the  county  of  Cornwall. 

2.  The  respondents  are  the  guardians 
of  the  poor  for  the  Poor  Law  Union  of 
Bodmin.  The  Bodmin  Market  House 
hereinafter  mentioned  is  situate  within  the 
respondents'  Poor  Law  Union. 

8.  The  rate  for  the  relief  of  the  poor, 
in  respect  of  whioh  this  appeal  is  brought, 
was  made  by  the  respondents  and  duly 
allowed  in  February,  1879.  The  appel- 
lant was  rated  in  respect  of  two  stalls 
situated  in  the  Bodmin  market. 

4.  By  an  Act  of  Parliament  passed  in 
the  55th  year  of  the  reign  of  his  late 
Majesty  Kong  George  3,  being  55  Geo.  8. 
c.  85,  the  mayor,  aldermen  and  burgesses 
of  the  borough  of  Bodmin  were  autho- 
rised and  empowered  to  erect  a  market- 
house  within  the  said  borough. 

5.  The  mayor,  aldermen  and  burgesses 
of  Bodmin,  shortly  after  the  passing  of 
the  said  Act,  in  pursuance  of  the  powers 
whioh  suoh  Act  conferred  upon  them, 
duly  erected  a  market- house  in  the 
borough.  Such  market-house  consists  of 
a  large  open  space,  room  or  halL  which 
for  convenience  is  hereinafter  called  the 
market-house,  and  is  of  a  rectangular 
shape  open  to  the  roof,  which  is  of  wood 
and  slate  and  lighted  by  glass  windows 
in  the  roof,  the  roof  being  supported  by 
pillars.  This  room,  or  hall  or  market- 
house,  is  enclosed  by  four  walls,  with  three 
large  iron  gates  in  the  southern  wall  and 
three  smaller  ones  in  the  northern  wall. 
Its  floor  is  of  stone  from  the  southern 
wall  to  within  thirty  feet  of  the  northern 
wall,  where  it  is  then  made  of  wood  the 
whole  width  of  the  house  right  up  to  the 
northern  wall;  at  the  junction  of  the 
stone  and  wooden  floors  a  stone  staircase 
about  ten  or  twelve  feet  wide  and  a  flight 
of  twelve  or  fifteen  steps  leads  to  an  open 
space  beneath  the  room,  hall  or  market* 
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house.  This  open  space  below  is  co- 
extensive with  the  wooden  portion  of  the 
flooring  in  the  market-house,  and  is  about 
fifty  feet  broad,  thirty  feet  long,  and  about 
fifteen  feet  high,  and  is  used  for  a  fire- 
engine  house.  It  also  contains  a  urinal, 
Ac.  The  whole  of  such  space  underneath 
the  floor  is  within  the  walls  of  the  market- 
house.  The  market-house  itself  now 
contains  no  fixed  articles  of  any  descrip- 
tion except  the  pillars  above-mentioned. 
The  floor  (when  the  stalls  hereinafter 
mentioned  and  a  balustrade  placed  around 
the  wall  of  the  stone  staircase  are  taken 
away)  is  clear  and  almost  level. 

6.  The  market-house  does  contain, 
however,  a  number  of  stands  or  stalls,  the 
larger  proportion  of  which  were  originally 
intended  for  the  use  of  butchers,  but  some 
of  them  are  now  used  by  other  tradesmen 
who  also  use  other  stalls  or  standings 
specially  set  apart  for  them.  The  but- 
chers' stalls,  which  consist  of  wooden 
frames  with  iron  stays  and  hooks  for  sus- 
pending meat,  were  originally  fixed  to  the 
granite  flooring  by  means  of  iron  cramps 
run  in  with  lead,  but  on  or  about  the  14th 
day  of  June,  1872,  these  cramps  were  cut 
off  for  the  purpose  of  removing  the  stalls 
on  account  of  some  public  entertainment, 
and  they  have  not  since  been  restored. 
The  stalls  stand  on  the  floor  and  occupy 
the  same  relative  position  in  the  house 
now  as  they  did  before  they  were  severed. 
Some  of  the  stalls  are  let  by  the  year 
subject   to  certain  conditions  (1),  but 

(1)  The  following  were  the  material  conditions 
of  auction  sale  for  letting  the  batchers'  stalls  re- 
ferred to  in  the  case : — 

"  1.  The  batchers'  stalls  to  be  let  by  auction 
as  heretofore  by  the  council,  from  the  24th  of 
August,  1878,  to  the  23rd  of  August.,  1879. 

"  2.  Every  occupant  of  a  stall  at  a  rental  of 
not  leas  than  61.  a  year  to  have  the  preference  of 
his  stall  at  the  same  rental,  he  taking  the  next 
adjoining  stall  at  the  same  rental  of  not  less  than 
6/. 

"  3.  The  council  will  not  receive  a  greater  or 
less  rent  than  2s.  Id.  per  week  from  an  occasional 
occupier  of  a  butcher's  stall  or  standing,  nor  a 
greater  yearly  rent  than  61.  nor  less  than  5/.  Is. 
for  each  butcher's  standing,  except  the  weekly 
sum  of  fourpence,  for  lighting  and  cleaning  the 
market-house  and  weighing  at  the  town  scales. 

"  4.  No  butcher  to  use  any  other  stalls  than 
those  allotted  to  him  by  the  collector  of  rents. 

"5.  The  town  council  reserve  to  themselves 
free  liberty  to  use  the  said  market-house  and 


others  are  set  apart  for  casual  occupiers. 
Any  stranger  may  apply  for  and  the  mayor 
may  grant  to  him  the  use  of  any  of  the 
stalls  so  set  apart  for  casual  occupiers  for 
the  market-day  of  any  particular  week, 
but  the  right  of  a  casual  occupier  to  a 
stall  so  taken  by  him  only  extends  to  one 
Wednesday  and  one  Saturday,  a  distinc- 
tion (among  others)  which  exists  between 
a  yearly  and  a  casual  or  weekly  occupier 
being  that,  whereas  the  former  always 
occupies  a  stall  standing  in  the  same  place 
relatively  to  the  other  stalls  in  the  mar- 
ket-house on  each  succeeding  market-day 
during  the  year  for  which  it  is  let  to  him, 
the  latter  cannot  insist  on  doing  so  as  he 
hires  the  stall  for  use  on  the  market-days 
of  one  week  only.  The  mayor  for  the 
time  being,  by  virtue  of  one  of  the  borough 
charters,  is  clerk  of  the  market  (not  of  the 
market-house),  and  on  his  accession  to  the 
mayoralty  is  sworn  faithfully  to  discharge 
the  duties  of  his  office ;  and  since  the  pass- 
ing of  the  Act  referred  to  in  paragraph  4 
of  this  case,  he  has,  with  the  sanction  of 
the  town  council,  carried  out  the  duties 
and  exercised  the  rights  respectively  im- 
posed upon  and  reserved  to  them  by  virtue 
of  that  Act  with  respect  to  the  market- 
house.  The  rents  payable  by  the  several 
occupiers  of  the  stalls  taken  by  the  year, 
as  well  as  the  tolls  paid  by  the  casual  stall 
holders,  are  collected  every  Saturday  by 
a  person  who  is  appointed  and  paid  by 
the  council  for  this  and  for  other  services, 
and  who  is  locally  known  as  the  mayor's 
servant. 

7.  On  market-days  the  stalls  stand  in 
rows  in  the  market-house.  All  the  but- 
chers' stalls  are  of  the  same  construction 
and  pattern,  and  nearly  of  the  same  size, 
and  when  on  any  particular  occasion  they 
have  become  intermixed,  the  specific  stall 
theretofore  occupied  by  any  one  butcher 
has  not  of  necessity  been  restored  to  him, 
but  his  right  to  the  stall  has  been  deemed 
to  be  satisfied  by  his  retaining  the  same 
relative  position  in  a  certain  row  of  stalls 
which  he  theretofore  occupied,  the  mayor, 
as  the  representative  of  the  council,  de- 
termining all  questions  that  arise  be- 
tween the  stall  holders  themselves  or 

butchers'  stalls  other  than  on  market  days,  in 
such  manner  and  for  such  purposes  as  the  mayor 
for  the  time  being  shall  think  fit." 
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between  any  individual  stall  holder  and 
the  town  council.   The  appellant  and  the 
other  stall  holders  in  the  same  trade 
renting  stalls  for  a  fixed  period  of  a  year 
have,  however,  a  right  to  retain  the  same 
relative  positions  or  order  of  standing,  and 
the  rentals  of  the  stalls  vary  according  to 
these  relative  positions,  so  that,  for  in- 
stance, a  bntoher  who  rents  the  first  stall 
in  a  row  pays  more  than  the  one  who 
rents  the  last  stall  in  the  same  row,  and 
is  entitled  to  be  placed  accordingly.  It 
frequently  happens  that  the  market-house 
is  required  for  purposes  other  than  the 
market  purposes,  such  as  bazaars,  con- 
certs and  other  public  entertainments, 
and  on  such  occasions  the  stalls  can,  if 
necessary,  be  removed  and  the  floor 
cleared,  though  should  the  stalls  be  re- 
quired they  are  used  on  such  occasions. 
In  instances  where  the  stalls  are  removed 
for  any  such  purposes  as  these,  they  are 
by  the  next  market-day  placed  back  on 
the  same  part  of  the  market-house  as 
they  usually  occupy,  but  since  they  were 
severed  from  the  floor  they  have  not 
always,  after  removal  for  the  purpose  of 
public  entertainments,  been  restored  to 
exactly  the  same  position  (to  within  a  few 
inches)  from  which  they  were  removed. 
The  use  of  the  market-house  on  occasions 
such  as  these  (on  days  other  than  Satur- 
days only)  has  hitherto  been  granted  or 
refused  by  the  mayor,  as  the  representa- 
tive of  the  town  council,  without  any 
reference  whatever  to  the  stall  holders. 
Subject  to  the  rights  of  the  stall  holders, 
complete  possession  of  the  market- house 
is  retained  by  the  mayor  for  the  time 
being,  as  the  representative  of  the  council, 
the  so-called  mayor's  servant  keeping  the 
keys,  opening  the  market-house  at  7  a.m. 
on  days  on  which  it  is  in  use,  closing  it 
at  10  p.m.,  and  allowing  no  one  to  remain 
in  it  after  that  hour,  and  cleaning  it  and 
keeping  it  in  proper  order. 

8.  The  stalls  occupied  by  the  appellant 
were  butchers'  stalls,  and  were  let  to 
him  on  the  24th  of  August,  1878  (sub- 
ject to  the  conditions  contained  in  the 
appendix,  which  were  read  at  the  auc- 
tion or  public  letting  held  on  that  day) 
for  the  term  of  one  year,  from  the  24th 
of  August,  1878,  to  the  23rd  of  August, 
1879.    The  market  days  are  on  Wednes- 
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days  and  Saturdays,  the  latter  being  the 
only  day  on  which  the  market-house  is 
regularly  used  by  the  stall  holders.  On 
occasions  when  any  butcher  has  failed 
to  attend  on  one  of  the  market  days,  the 
mayor,  as  representing  the  council,  has 
occasionally  assumed  the  right  to  let  his 
stall  to  another  person  for  that  day. 
The  stall  holders  are  precluded  by  the 
conditions  of  letting,  which  are  set  out 
in  the  appendix,  and  are  to  be  taken  as 
forming  part  of  this  case,  from  under- 
letting their  stalls ;  but  on  a  recent  occa- 
sion, when  a  stall  taken  by  the  year  has 
been  underlet,  the  mayor  caused  the 
goods  of  the  underlessee  to  be  removed 
from  and  refused  to  allow  him  to  occupy 
such  stall  (1). 

The  question  for  the  Court  was,  whe- 
ther, on  the  above  facts,  the  appellant  was 
liable  to  be  rated. 

Pitt  Lewis,  for  the  appellant. — The  au- 
thorities are  all  in  one  direction,  and  go 
to  shew  that  the  appellant  is  not  rateable. 
He  cited  The  London  and  North  Western 
Railway  Company  v.  Buckmaster  (2), 
Handcock  v.  Austin  (3),  The  Queen  v. 
St.  Pancras  (4),  and  The  Queen  v.  Mor- 
rison (5). 

[He  was  then  stopped  by  the  Court] 

P  ether  am,  for  the  respondent. — The 
appellant  is  liable  to  be  rated  in  respect 
of  this  stall.  The  test  is,  whether  the 
ground  was  let  to  him  so  as  to  create  a 
demise.  Here  there  was  an  exclusive 
possession  of  the  stall,  and  the  lessee,  in 
case  of  a  reletting,  had  the  right  to  have 
the  stall  put  on  substantially  the  same 
piece  of  land. 

[He  cited  The  Queen  v.  St.  Martin's  (6), 
in  which  the  lessee  of  a  private  box  of  a 
theatre  was  held  to  be  rateable  for  the 
relief  of  the  poor.] 

PUt  Lewis.— The  Queen  v.  St.  Martin's 
(6)  turned  on  the  construction  of  a  local 
Act,  which  contained  the  words  "  possess 
or  enjoy."    In  Holledge's  Case  (7)  it  was 

(2)  44  Law  J.  Rep.  M.C.  180. 

(3)  14  Com.  B.  Rep.  N.8.  684;  82  Law  J. 
Rep.  CP.  252. 

(4)  46  Law  J.  Rep.  M.C.  248 ;  Law  Rep.  2 
aB.  D.  681. 

(5)  22  Law  J.  Rep.  M.C.  14. 

(6)  3  Q.B.  Rep.  204 ;  11  Law  J.  Rep.  M.C.  112. 

(7)  2  Robert.  Rep.  288. 
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holden  that  a  man  was  not  liable  to  church 
rates  for  a  stall  in  a  market  town,  of  which 
he  was  lessee,  and  to  which  he  came  once 
a  week  to  sell  his  wares,  then  leaving 
the  town,  and  taking  such  goods  as  re- 
mained unsold  with  him.  The  Court  said 
that  they  might  as  well  rate  any  other 
persons  who  came  to  the  market  to  sell 
their  wares. 

Lush,  J. — I  am  of  opinion  that  this 
appeal  must  be  allowed.  The  question 
is,  whether  this  stall  holder  is  an  oc- 
cupier, so  as  to  render  him  liable  to 
be  rated.  In  other  words,  whether  be 
has  the  exclusive  occupation  of  any  de- 
fined portion  of  property.  Now  the  facts 
of  the  case,  in  my  judgment,  altogether 
negative  such  an  occupation.  It  appears 
that  the  corporation  of  Bodmin  have 
under  the  powers  of  their  local  Act  the 
right  to  let  the  stalls  contained  in  the 
market-place,  which  may  be  either  by 
way  of  demise  or  by  way  of  temporary 
use  only.  On  that  point  the  terms  of 
the  statute  throw  no  light.  What  they 
have  been  in  the  habit  of  doing  with 
these  bntohers'  stalls,  of  which  the  ap- 
pellant rented  one,  is  to  have  them 
put  up  to  auction,  giving  a  certain  pre- 
ference to  the  old  occupiers.  The  stalls 
are  moveable,  and  on  market-days  stand 
in  rows  in  the  market-house.  The  stalls 
are  of  the  same  construction  and  pretty 
much  the  same  size,  and  when  on  any 
particular  occasion  they  have  become 
intermixed,  the  identical  stall  occupied 
by  any  one  butcher  has  not  of  necessity 
been  restored  to  him,  but  his  right  to 
the  stall  has  been  deemed  to  be  satis- 
fied by  his  retaining  the  same  relative 
position  in  a  certain  row  of  stalls  there- 
tofore occupied  by  him.  The  appellant 
and  other  butchers  renting  stalls  for 
a  fixed  period  of  a  year  have,  however, 
the  right  to  retain  the  same  relative 
position  or  order  of  standing,  and  the 
rentals  of  the  stalls  vary  according  to 
their  relative  position,  e.g.,  a  butcher 
who  rents  the  first  stall  in  a  row  pays 
more  than  the  one  who  rents  the  last  stall  in 
the  same  row,  and  is  entitled  to  be  placed 
accordingly.  Sometimes  the  market  is 
used  between  the  market-days  for  various 
kinds  of  entertainments ;  on  these  occa- 


sions the  stalls  are  removed  or  remain 
according  to  circumstances.  If  they  are 
removed,  they  are,  before  the  next  mar- 
ket-day, placed  back  on  the  same  part  of 
the  market-house  as  they  usually  occupy, 
but  they  are  not  always  restored  to  ex- 
actly the  same  position.  If  stalls  are  not 
removed,  but  are  required  for  use,  as  at 
bazaars,  the  use  of  the  stalls  is  at  the 
disposal  of  the  town  council. 

The  above  are  the  substantial  facta  to 
be  found  in  the  7th  paragraph  of  the 
Special  Case,  from  which  it  appears  that 
the  right  purchased  by  the  appellant  is 
the  right  to  have  a  given  stall  in  a  row 
of  stalls,  but  not  to  have  his  stall  placed  in 
any  denned  portion  of  the  market.  There 
is  here  nothing  like  an  occupation  such 
as  is  required  by  the  statute.  The  Queen 
v.  St.  Martin's  (6)  does  not  at  all  favour 
Mr.  Petheram's  contention.  There  it  was 
held  that  the  lessee  of  a  private  box  at  a 
theatre  was  liable  to  be  rated  for  the 
relief  of  the  poor  in  respect  of  it,  under 
the  terms  of  a  local  Act  which  contained 
much  larger  words.  Our  judgment  must 
be  for  the  appellant. 

Field,  J. — I  am  of  the  same  opinion. 
The  only  question  is,  whether  the  facts 
disclose  an  occupation  such  as  is  required 
by  the  statute  of  Elizabeth,  and  I  think 
they  do  not.  No  right  is  given  to  any 
definite  portion  of  the  ground,  with  a 
right  to  exclude  anybody  else.  AU  that 
appears  is,  that  the  appellant  is  in  the 
habit  of  coming  on  market  days  to  the 
place  or  spot.  But  without  the  exclusive 
right  he  does  not  become  the  occupier. 
I  quite  agree  that  this  is  not  a  case  in 
which  the  appellant  is  liable  to  be  rated. 

Judgment  for  appeUamL 


Solicitors— Coode,  Xingdon  &  Cotton,  agent*  for 
B.  P.  Edyvean,  Bodmin,  for  appellant;  G.  S. 
Philbrick,  agent  for  P.  J.  Wallia,  Bodmin,  for 
respondents. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880      f  a0I,DSTEAW    (appellant)  v. 


March 


23.1 


DDCKWOBTH   AND  ANOTHER 

(respondents). 


Public  Health — Highway — Construction 
of  Local  Act — Projection  "  over  or  upon  " 
Pavement—  Oriel  Window  not  Interfering 
with  Traffic, 

An  Act  "for  the  protection  of  the  health 
of  the  inhabitants  of  Liverpool,  and  the 
belter  regulation  of  buildings  in  the  bo- 
rough," enacted  (among  other  provisions 
dealing  entirely  with  footways)  that  "  no 
projection  of  any  hind  should  be  made  in 
front  of  any  building  over  or  upon  the 
pavement"  with  certain  exceptions  in 
favour  of  shop  fronts  and  doorways: — 
Held,  that  an  oriel  window,  which  pro- 
jected over  the  pavement  of  a  street,  but  did 
not  interfere  with  the  use  of  the  footpath, 
but  only  with  the  access  of  light  and  air  to 
the  street,  was  not  within  the  above  pro- 
visions. 

Case  stated  under  20  &  21  Vict.  c.  43. 

Upon  the  information  of  the  appellant 
the  respondents  were  summoned  for  that 
they,  being  architects  employed  in  the 
erection  of  a  certain  building,  to  wit,  an 
hotel  in  the  borough  of  Liverpool,  did 
not  within  three  months  last  past  truly 
observe  the  provisions  and  regulations 
contained  in  an  Act  of  Parliament  inti- 
tuled "  An  Act  for  the  protection  of  the 
health  of  the  inhabitants  of  the  borough 
of  Liverpool,  and  the  better  regulation  of 
buildings  in  the  said  borough,'  by  having 
built  an  oriel  window  in  the  said  hotel, 
which  projected  over  the  pavement  of  the 
street  contrary  to  the  said  Act. 

On  the  hearing  of  the  information  it 
was  proved  that  the  respondents  were 
the  persons  employed  in  the  building 
referred  to  in  the  information. 

It  was  also  proved  that  the  projection 
complained  of  was  an  oriel  window  of 
stone  work,  which  measured  from  the 
bottom  to  the  top  eleven  feet,  and  pro- 
jected over  the  footpath  two  feet  six 
inches,  and  that  the  distance  between  the 
lowest  part  of  the  window  and  the  foot- 
path was  from  fourteen  to  fifteen  feet,  and 
that  such  oriel  window  was  not  in  the 
nature  of  a  shop  front,  doorway,  cornice 
Vol.  40.— M.C. 


or  pilaster ;  and  it  was  also  proved  that 
the  land  over  which  the  window  projected 
was,  to  the  extent  of  two  feet  six  inches, 
part  of  the  public  highway,  being  in  fact 
the  foot  pavement  of  the  street. 

It  was,  however,  proved  that  the  win- 
dow was  not  any  nuisance  or  obstruction, 
except  only  so  far  as  any  such  projection 
necessarily  interfered  with  the  access  of 
light  and  air  to  the  street,  and  with  the 
regularity  of  the  line  of  buildings  in  the 
street,  and  that  it  did  not  interfere  with 
the  present  use  of  the  footpath. 

The  magistrate  was  of  opinion  that  the 
67th  section  of  the  Building  Act  only 
prohibited  projections  which  wore  either 
placed  upon  the  pavement  or  in  such 
manner  over  it  as  to  prevent  the  free 
passage  along  it,  and  that  it  did  not 
apply  to  projections  in  the  upper  part  of 
buildings ;  accordingly  he  dismissed  the 
information. 

The  question  of  law  arising  upon  the 
case  was,  whether  the  67th  section  of  5 
Vict  seas.  2.  c.  xliv.,  prohibits  projections 
which,  though  not  obstructing  or  resting 
upon  any  part  of  the  footpath,  project 
from  the  upper  part  of  buildings  over  the 
footpath  (1). 

B.  8.  Wright,  for  the  appellant.— The 
magistrate  was  wrong  in  dismissing  this 
information.  The  facts  shew  that  there 
was  a  nuisance  or  obstruction  by  the  in- 
terference with  the  access  of  light  and 
air  such  as  to  make  the  respondents 
liable. 

The  respondents  did  not  appear. 

Our.  adv.  vult. 

The  judgment  (2)  of  the  Court  (3) 
was  delivered  by 

Lush,  J. — The  respondents  in  this  case 
were  summoned  for  negleoting  to  observe 
the  provisions  and  regulations  contained 
in  a  local  Aot  (5  Vict.  sees.  2.  c.  xliv.), 
intituled  "  An  Act  for  the  promotion  of 
the  health  of  the  inhabitants  of  the  borough 
of  Liverpool,  and  the  better  regulation  of 
buildings  in  the  said  borough."    The  act 

(1)  This  section  will  be  fonnd  set  out  along 
with  others  in  the  judgment  of  Lush,  J. 

(2)  The  judgment  was  not  written. 

(3)  Cockburn,  C.J. ;  Lush,  J. ;  and  Mnnisty,  J. 
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complained  of  was  the  building  of  an 
oriel  window  of  stone  work,  which  pro- 
jected oyer  the  pavement  of  the  street  to 
the  extent  of  some  two  feet  six  inches ;  bnt 
it  was  proved  that  the  window  was  not 
any  nuisance  or  obstruction  except  so  far 
as  any  snch  projection  necessarily  inter- 
fered with  the  access  of  light  and  air  to 
the  street  and  with  the  regularity  of  the 
line  of  buildings  of  the  street.  Under 
these  circumstances  the  magistrate  dis- 
missed the  information,  being  of  opinion 
that  the  67th  section  of  the  Building  Act, 
to  the  terms  of  which  I  shall  presently 
call  attention,  only  prohibited  projections 
upon  or  over  the  pavement  such  as  would 
prevent  free  passage  along  it;  and  the 
question  reserved  to  us  is,  whether  the 
section  in  question  prohibited  a  projection 
from  the  upper  part  of  buildings  over  the 
footpath,  even  though  such  projection 
may  not  obstruct  or  rest  upon  any  part  of 
the  building. 

Now  the  Act  in  question,  though  inti- 
tuled a  sanitary  Act,  had,  amongst  other 
objects,  the  regulation  of  footways.  The 
67th  section,  upon  which  the  present  ques- 
tion turns,  is  one  among  a  number  of 
sections  having  reference  to  footways  and 
keeping  them  clear.  The  63rd  section 
enacts  that  "  no  water  shall  be  permitted 
to  flow  from  any  building  upon  the  foot- 
way of  any  street,  but  all  such  buildings 
shall  be  drained  by  pipes  or  tunnels  where 
practicable  below  the  surface  or  flagging 
of  the  footway,  and  where  impracticable 
on  account  of  the  level  of  the  street,  by 
channels  formed  in  the  pavement  or  flag- 
ging of  the  footway ;  nor  shall  any  water 
be  pumped  up  or  discharged  from  any 
building  upon  the  footway  of  any  street, 
but  the  same,  when  necessary  to  be  so 
pumped  up  and  discharged  in  conse- 
quence of  any  tempest  or  flood,  may 
be  conveyed  over  or  under  the  footway 
by  spouts  or  trunks  to  the  drain  or 
channel  of  the  street."  The  64th  sec- 
tion directs  how  that  is  to  be  carried 
out.  The  65th  section  prohibits  the  dis- 
charge of  smoke  or  steam  from  the  front 
of  buildings.  The  66th  section  enacts 
that  "the  cellar  entrances,  windows  or 
openings  of  all  buildings  to  the  front  of 
any  street,  and  the  coal  and  other  vaults 
under  the  footways  of  any  suoh  street, 


and  the  entrances  or  openings  thereto 
from  the  footway,"  are  to  be  secured  ac- 
cording to  the  directions  of  the  commis- 
sioners of  paving  or  surveyors  of  highways. 
Then  comes  the  67th  section,  which  is  in 
these  terms :  "  And  be  it  enacted  that  no 
projection  of  any  kind  shall  be  made  in 
front  of  any  building  over  or  upon  the 
pavement  of  any  street,  except  for  shop 
fronts  or  for  doorways,  and  no  part  of 
such  shopfront  or  doorway  in  streets 
under  ten  yards  wide  (measuring  from 
house  to  house  at  right  angles,  with  the 
front  brick  or  stone  work  of  the  said 
buildings)  shall  project  more  than  six 
inches,  except  the  cornice,  which  may 
project  fifteen  inches ;  and  in  streets  more 
than  ten  yards  wide,  measuring  as  afore- 
said, no  shopfront  or  doorway  shall  pro- 
ject more  than  twelve  inches,  except  the 
cornice,  which  may  project  eighteen 
inches,  the  tops  of  such  projecting  cor- 
nices in  no  case  to  exceed  in  height  more 
than  three  feet  above  the  ceiling  of  snch 
shop,  and  being  in  all  cases  covered  with 
lead,  copper,  zinc,  iron,  slate,  stone  or 
other  incombustible  material."  Then 
comes  the  following  proviso :  "  Provided 
always,  that  it  shall  be  lawful  for  any 
person,  with  the  consent  in  writing  of  the 
council,  .  .  .  and  also  with  the  consent 
of  the  said  commissioners  for  the  better 
paving  and  sewerage  of  the  town  of 
Liverpool,  ...  to  build  with,  or  add 
to  .  .  .  any  building  fronting  any  street 
any  projecting  pilaster  which  shall  not 
project  more  than  six  inches,  or  in  streets 
more  than  ten  yards  wide,  measuring,  as 
aforesaid,  more  than  twelve  inches  from 
the  perpendicular  line  of  the  front  brick 
or  stone  work  of  the  building  where  it 
fronts  such  street ;  provided  also,  that  the 
erection  of  suoh  pilaster  shall  not  entitle 
the  owner  of  such  building  at  any  future 
period  to  bring  forward  or  advance  the 
front  wall  of  suoh  building  in  a  line  with 
the  front  of  such  pilaster;  and  in  the  ab- 
sence of  any  evidence  to  the  contrary  on 
the  part  of  the  owner,  the  presumption 
shall  be  that,  save  as  hereby  expressly 
allowed,  the  right  of  such  owner  was 
limited  to  the  line  of  such  front  wall 
without  such  pilaster  or  cornice." 

Now  it  was  contended  that  the  words 
"  over  or  upon  "  the  pavement  apply  to 
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any  projection  at  any  part  of  a  building. 
If,  therefore,  the  contention  be  sound,  any 
owner  of  premises  would  be  prevented, 
from  having  any  verandah  or  other  place 
erected  for  the  most  innocent  purpose, 
snch  as  for  flowers,  which  extended  any 
distance  over  the  vertical  line,  and  could 
not  even  pnt  a  lamp  in  front  of  his  house. 
Snch  an  absurd  result  the  Legislature 
could  neverf or  one  moment  have  intended. 
The  object  of  the  67fch  section  was,  as  it 
seems  to  me,  to  keep  the  pavements  clear 
for  passenger  traffic,  and  to  prohibit  any- 
thing which  was  likely  to  cause  an 
obstruction  to  passengers;  the  word 
"  over  "  being  used  to  prevent  the  inten- 
tion of  the  statute  being  frustrated  by 
projections  which,  thongh  not  upon  a 
pavement,  would  interfere  more  or  less 
with  the  traffic.  The  exceptions  in  favour 
of  shopfronts  and  doorways  under  cer- 
tain conditions  point  to  the  same  conclu- 
sion, and  shew  that  the  Legislature  never 
intended  to  prevent  projections  at  any 
part  of  the  house.  We  are  therefore  of 
opinion  that  the  magistrate  came  to  a  right 
conclusion,  and  that  the  section  in  no  way 
was  intended  to  deal  with  the  free  passage  of 
air,  bat  only  with  the  free  passage  of  traffic 
along  the  pavement.  As  therefore  it  was 
proved  that  the  projection  in  question  did 
not  interfere  with  the  present  use  of  the 
footpath,  the  information  was  properly 
dismissed,  and  our  judgment  must  be  for 
the  respondents. 

Judgment  for  respondent*. 


Solicitors— F.  Venn  &  8  »n,  agents  for  J.  Rnyner, 
Liverpool,  for  appollant. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.  1  tombs  (appellant)  v.  maobath 
May  4.  J  respondent). 

Volunteer  Act,  1863  (26  27  Vict.  c. 
65),  s.  21,  sub-sect.  1  —  Administrative 
Battalion — Dismissal  of  Member — Com- 
manding Officer — Regulations  of  1878. 

By  the  Volunteer  Act,  1863,  s.  21,  sub- 
sect.  1,  the  commanding  officer  of  a  Volun- 
teer corps  may  discharge  from  the  corps  any 
volunteer  for  breach  of  discipline.  By 
sub-section  2,  a  volunteer  belonging  to  a 
corps  or  administrative  regiment  who  is 
guilty  of  misconduct  while  under  arms  or 
on  march  or  duty  is  liable  to  arrest  at  the 
order  of  the  officer  then  in  command  of  the 
corps  or  regiment. 

The  appellant  was  a  member  of  the  W. 
Corps,  which  consisted  of  two  companies,  of 
which  the  defendant  was  captain,  com- 
mandant and  commanding  officer.  Whilst 
the  two  companies  were  assembled  in  camp, 
they  formed,  together  with  certain  other 
companies  an  administrative  battalion, 
the  whole  of  the  companies  in  camp  being 
under  Hie  command  of  M.,  the  commanding 
officer  of  the  first  administrative  battalion. 
On  parade  of  the  appellants  corps,  form- 
ing part  of  tlie  administrative  battalion 
in  camp,  the  appellant  was  dismissed 
from  the  corps  for  breach  of  discipline  by 
the  respondent,  who  was  present  superin- 
tending the  company  drill  of  the  corps 
Held,  that  the  respondent  was  the  com- 
manding officer  on  the  occasion  when  he 
dismissed  the  appellant  within  the  meaning 
of  section  21  of  the  Volunteer  Act,  1863, 
and  that  the  power  of  the  commanding 
officer  of  tlie  administrative  regiment  was 
limited  to  arrest  for  the  period  during  which 
the  regiment  was  collectively  under  his 
control. 


Cask  stated  under  20  &  21  Vict.  c.  43. 

An  information  was  preferred  by  the 
respondent  against  the  appellant  under  the 
Volunteer  Act,  1863  (26  &  27  Vict.  c. 
65),  s.  27,  for  having  on  the  1st  day  of 
July,  1879,  at  Leamington,  unlawfully 
failed,  after  demand,  to  pay  a  certain 
subscription  due  from  the  appellant  (as  a 
late  non-efficient  member)  to  the  funds 
of  the  10th  Warwickshire  Rifle  Volunteer 
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Corps,  amounting  to  1Z.  5*.,  contrary  to 
the  provisions  of  the  Act. 

It  was  proved  that  the  appellant  for 
some  time  previous  to  the  14th  day  of 
June,  1879,  when  the  Administrative 
Battalion  went  into  camp,  and  on  the  19th 
day  of  June,  1879,  was  a  member  of  the 
above  mentioned  corps,  which  consisted 
of  two  companies,  of  which  the  respondent 
was  captain,  commandant  and  command- 
ing officer,  and  whose  head  quarters  were 
at  Leamington.  On  the  19th  of  June, 
1879,  the  two  companies  were  assembled 
in  camp,  in  Stoneleigh  Park,  Warwick- 
shire, forming,  together  with  the  other 
companies,  the  1st  administrative  bat- 
talion of  the  Warwickshire  Rifle  Volun- 
teers, the  whole  of  the  companies  in 
camp  being  under  the  command  of  Lieu- 
tenant-Colonel Macheu,  the  command- 
ing officer  of  the  said  administrative  bat- 
talion. On  parade  of  the  10th  Warwick, 
sbire  Rifle  Volunteer  Corps,  forming  a 
part  of  the  said  administrative  battalion 
in  camp  on  the  19th  of  June,  1879,  the 
respondent  being  present  and  superin- 
tending the  company  drill  of  the  corps, 
the  appellant,  for  some  breach  of  disci- 
pline, was  dismissed  from  the  corps  by 
the  respondent. 

It  was  admitted  that  there  was  due 
from  the  appellant  if  properly  dismissed 
by  the  respondent,  the  sum  of  11.  5*.  as 
subscription  to  the  corps  for  1879. 

The  justices  made  an  order  for  the  pay- 
ment of  the  above  sum,  but  reserved  for 
the  opinion  of  this  Court  the  question 
whether  the  respondent  was  the  com- 
manding officer  of  the  corps  on  the  occa- 
sion when  he  dismissed  the  appellant, 
within  the  meaning  of  section  '21  of  the 
Volunteer  Act,  1863,  and  the  Volunteer 
Regulations,  1878  (1). 

(1)  Section  21  of  28  &  27  Vict.  c.  75  (Volun- 
teer Act,  1863),  enacts  that:— "With  respect 
to  the  discipline  of  officers  (other  than  officers  of 
the  Volunteer  Permanent  Staff)  and  volunteers, 
the  following  provision  shall  take  effect  and  be  in 
force  while  they  are  not  on  actual  military 
service : — 

"  1.  The  commanding  officer  of  a  volunteer  corps 
may  discharge  from  the  corps  any  volunteer,  and 
strike  him  out  of  the  muster  roll,  either  for  dis- 
obedience of  orders  by  him  while  doing  any 


UnderhiU  (Stubbins  with  him),  for  the 
appellant. — This  information  ought  to 

military  duty  with  his  corps,  or  for  neglect  of 
duty,  or  misconduct  by  him,  as  a  member  of  the 
corps  or  for  other  sufficient  cause,  the  existence 
and  sufficiency  of  such  causes  respectively  to  be 
judged- of  by  the  commanding  officer.  The  vo- 
lunteer so  discharged  shall,  nevertheless,  be 
liable  to  deliver  up  in  good  order,  fair  wear 
and  tear  only  excepted,  all  arms,  clothing  and 
appointments,  being  public  property  or  property  of 
his  corps,  issued  to  him,  and  to  pay  all  money 
due  or  becoming  due  by  him,  under  the  rules  of 
his  corps,  either  before  or  at  the  time  or  by  reason 
of  his  discharge.  But  nothing  herein  shall  pre- 
vent Her  Majesty  from  signifying  her  pleasure  in 
such  manner,  and  giving  such  directions  with 
repect  to  any  such  case  of  discharge,  as  to  Her 
Majesty  may  appear  just  and  proper. 

"  2.  If  any  such  officer  as  aforesaid,  or  any 
volunteer,  while  under  arms  or  on  march  or  duty, 
with  the  corps  or  administrative  regiment  to 
which  he  belongs  or  any  portion  thereof,  or  while 
engaged  in  any  military  exercise  or  drill  with 
such  corps  or  regiment,  or  any  portion  thereof, 
or  while  wearing  the  clothing  or  accoutrements  of 
such  corps  or  regiment,  and  going  to  or  returning 
from  any  place  of  exercise  or  assembly  of  soch 
corps  or  regiment,  disobeys  any  lawful  order  of 
any  officer  under  whose  command  he  then  is,  or  is 
guilty  of  misconduct,  the  officer  then  in  command 
of  the  corps  or  regiment  or  any  superior  officer 
under  whose  command  the  corps  or  regiment  then 
is,  may  order  the  offender,  if  an  officer,  into  arrest, 
and  if  not  an  officer,  into  the  custody  of  any 
volunteer  belonging  to  the  corps  or  regiment,  or 
of  any  non-commissioned  officer  of  the  volun- 
teer permanent  staff,  but  so  that  the  offender  be 
not  kept  in  such  arrest  or  custody  longer  than 
during  the  time  of  the  corps  or  regiment,  or  such 
portion  thereof  as  aforesaid,  then  remaining  under 
arms,  or  on  march  or  duty,  or  assembled  or  con- 
tinuing engaged  in  any  such  military  exercise  or 
drill  as  aforesaid." 

Section  27  aays :— "  If  any  person  belonging  or 
having  belonged  to  a  volunteer  corps  or  adminis- 
trative regiment  neglects  or  refuses  to  pay  any 
money  subscribed  or  undertaken  to  be  paid  by 
him  towards  any  of  the  funds  or  expenses  of  such 
corps  or  regiment  .  .  .  such  money  or  fine  shall 
(without  prejudice  to  any  other  remedy)  be  re- 
coverable from  him,  with  costs,  at  any  time  within 
twelve  months  after  the  same  becomes  dee 
and  payable,  as  a  penalty  under  this  Act  is  re- 
coverable." 
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have  been  dismissed,  inasmuch  as  the 
respondent  was  not  the  commanding 


11 


By  paragraph  63  of  the  Regulations  for*  the 
Volunteer  Force,  1878: — "Whenever  it  is  prac- 
ticable, corps  of  volunteers,  which  are  not  of  suffi- 
cient strength  to  constitute  by  themselves  a  regi- 
ment, brigade  or  battalion,  are  united  with  others 
of  the  same  arm  to  form  an  administrative  re- 
giment, brigade  or  battalion,  herein  callod  an 
administrative  regiment." 

By  paragraph  61 : — "  The  object  of  this  admin- 
istrative organisation  is  to  unite  separate  corps 
under  a  common  head,  to  secure  uniformity  of 
drill  among  them,  and  to  afford  them  the  advan- 
tage of  the  instruction  and  assistance  of  an  ad- 
jutant ;  but  it  is  not  intended  to  interfere  with 
their  constitution  or  financial  arrangements,  with 
the  operation  of  their  respective  rules,  or  with 
the  powers  specially  conferred  on  their  command- 
ing officers  by  Act  of  Parliament,  or  to  require 
them  to  meet  together  for  united  drill  in  ordinary 
times  except  with  their  own  consent." 

By  paragraph  73 : — "  Subject  to  the  powers 
conferred  by  the  law  upon  the  commanding  officer 
of  each  corps,  the  officer  commanding  an  adminis- 
trative regiment  will  have  the  general  charge  of 
the  drill  and  instruction  of  the  several  corps  under 
his  command.  He  will  inspect  them  from  time  to 
time,  and  will  take  notice  of,  and,  if  necessary, 
report  any  infraction  of  the  provisions  of  the  law, 
or  of  the  orders  or  regulations  of  the  Secretary  of 
State.  He  will  also  be  responsible  that  uni- 
formity in  drill  is  preserved  throughout  the  force 
under  his  command.  When  present  at  the  drill 
or  parade  of  any  of  the  corps,  he  will  invariably 
be  in  command." 

By  paragraph  74:— "No  officer  of  a  corps 
forming  part  of  an  administrative  regiment  has 
any  authority  over  the  other  corps  of  which  it  is 
composed  in  consequence  of  their  administrative 
anion ;  but  whenever  the  several  corps,  or  any 
number  of  them,  meet  together  for  drill,  the  senior 
officer  present  assumes  the  command." 

By  paragraph  427  : — "  When  a  volunteer  has 
been  dismissed  for  offences  in  uniform,  a  notiflca- 
sion  of  the  fact,  with  the  cause  of  dismissal,  will 
be  inserted  in  regimental  orders." 

By  paragraph  878 : — "  Each  corps  of  volunteers 
will  be  inspected  annually,  and  the  presence  of 
each  man  at  the  inspection  (unless  he  shall  have 
been  enrolled  subsequently  to  the  date  of  in- 
spection, or  shall  be  absent  on  leave  specially 
granted  by  the  commanding  officer,  or  through 
sickness  duly  certified)  is  necessary  to  qualify  him 
far  efficiency  under  Her  Majesty's  Order  in  Council." 


officer  of  the  corps  within  the  meaning  of 
the  Volunteer  Aot,  1863,  section  21,  and 
the  Volunteer  Regulations  at  the  time 
when  the  appellant  was  dismissed  from 
the  corps.  The  appellant's  corps  being 
joined  with  other  corps  in  camp,  was 
under  the  command  of  Lieutenant-Colonel 
Machen,  who,  as  commanding  officer,  had 
alone  the  power  to  dismiss  the  appellant. 
They  referred  to  26  &  27  Vict.  c.  75.  ss. 
21,  27,  and  to  the  Volunteer  Regula- 
tions, 1878. 

Bigham,  for  the  respondent,  was  not 
called  upon  to  argue. 

Lush,  J. — I  am  of  opinion  that  the 
decision  arrived  at  by  the  magistrates 
was  right,  and  that  consequently  this 
appeal  must  be  dismissed.  The  appellant 
was  sued  in  the  form  of  an  information 
for  the  non-payment  of  a  subscription 
due  from  him  as  a  late  non-effioient 
member  to  the  fund  of  the  10th  War- 
wickshire Rifle  Volunteer  Corps.  It  is 
admitted  that  the  appellant's  liability  to 
pay  this  subscription  depends  on  the 
question  whether  he  was  properly  dis- 
missed. Now  the  facts  are  as  follows : — 
The  appellant  was  a  member  of  the  10th 
Warwickshire  Volunteer  Corps,  which 
consisted  of  two  companies,  of  which  the 
respondent  was  captain,  commandant  and 
commanding  officer,  and  whose  head- 
quarters were  at  Leamington.  In  June 
last,  whilst  the  appellant  was  a  member 
of  the  corps,  the  two  companies  were  as- 
sembled in  camp  and  formed,  together 
with  certain  other  companies,  the  first  ad- 
ministrative battalion  of  the  Warwickshire 
Rifle  Volunteers,  the  whole  of  the  com- 
panies in  camp  being  under  the  comtnaud 
of  Lieutenant- Colonel  Machen,  the  oom- 
manding  officer  of  the  administrative  bat- 
talion. On  parade  of  tho  10th  War- 
wickshire Rifle  Volunteer  Corps  which 
formed  a  part  of  the  administrative  bat- 
talion in  camp,  the  appellant  was  dis- 
missed by  the  respondent,  who  was  at 
that  time  present  superintending  the 
company  drill  of  the  corps,  for  some 
breach  of  discipline.  The  objection  taken 
is  that  as  the  corps  to  which  the  appel- 
lant belonged  was  joined  with  other  corps 
in  camp,  Lieutenant-Colonel  Machen  was 
the  commanding  officer  at  that  time,  and 
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consequently  that  he  was  the  only  person 
entitled  to  dismiss  the  appellant.  Now 
I  confess  it  appears  to  me  very  plain  that, 
on  the  construction  of  the  statute  to  which 
our  attention  has  been  called,  and  also 
the  regulations,  the  sole  power  to  dismiss 
was  vested  in  the  captain  of  the  corps. 
The  commanding  officer  of  the  corps, 
alluded  to  in  26  &  27  Vict.  c.  75.  s.  21, 
is  undoubtedly  the  respondent.  The 
commanding  officer  of  the  administrative 
regiment  has  no  power  save  of  arrest  at 
the  period  during  which  the  regiment  is 
collecting  under  his  control,  and  the 
power  of  dismissal  is,  by  section  21,  sub- 
section 1,  expressly  given  to  the  com- 
manding officer  of  the  corps  and  him 
only.  The  regulations  shew  that  the 
commanding  officer  of  a  regiment  has 
nothing  to  do  with  the  constitution  of  the 
corps,  but  is  responsible  only  for  their 
good  conduct  during  drill.  Consequently 
our  judgment  must  be  for  the  respondent. 

Field,  J. — I  am  of  the  same  opinion. 
The  only  question  before  us  is  wnether 
the  appellant  was  properly  dismissed. 
He  was  a  member  of  a  company  forming 
with  another  company  a  corps,  and  it  is 
indisputable  that  the  respondent  was  the 
commanding  officer  of  that  corps.  There- 
fore, unless  under  exceptional  circum- 
stances, it  must  be  conceded  that  the 
respondent  was  the  person  properly  au- 
thorised to  dismiss.  The  lieutenant- 
colonel  had  no  authority  to  discharge. 
His  power  is  limited  to  that  of  arrest. 
For  the  performance  of  certain  duties 
the  lieutenant-colonel  was  doubtless  the 
commanding  officer,  but  I  see  nothing  to 
take  away  from  the  commanding  officer 
of  the  corps  the  duty  imposed  upon  him 
by  section  21,  sub-section  1  of  the  Act  of 

Appeal  dismissed. 


Solicitors— Field,  Roscoe  &  Co.,  agents  for  Bod- 
dington,  Warwick,  for  appellant ;  Burton  &  Co., 
agents  for  Overell  &  Son,  Leamington,  for  re- 
spondent 


[IN  THE  QUEENS  BENCH  DIVISION] 
1880.  1    hordes  (appellant)  v.  sgott 
May  4.  J  (respondent). 

Sale  of  Food  and  Drugs  Act,  1875,  ss.  6, 
12,  13 — Adulterated  Article — Purchaser — 
Inspector  acting  by  Deputy — Information. 

The  respondent  was  summoned  upon 
an  information  laid  by  the  appellant,  the 
inspector  appointed  under  the  Sale  of  Food 
and  Drugs  Act,  1875  (38  $-39  Vict.  c.  63), 
for  having  sold  to  the  prejudice  of  one  Toy, 
certain  coffee  which  was  not  of  the  nature 
and  quality  of  the  article  demanded  by 
such  purchaser,  contrary  to  the  provisions 
of  section  6. 

It  appeared  that  Toy  went  as  the  appel- 
lant's assistant,  and  ashed  for  some  best 
coffee  for  which  he  paid.  On  being  analysed, 
the  coffee  purchased  was  found  to  contain 
a  large  proportion  of  chicory.  The  justices 
dismissed  the  information  on  the  ground, 
amongst  others,  that  the  proceeding  having 
been  instituted  by  the  appellant  in  hit 
official  capacity,  he  and  not  Toy  should 
have  personally  purchased  the  article  and 
dealt  with  the  same: — Held  upon  the 
above  facts,  that  Toy  might  be  treated  as  an 
ordinary  purchaser,  and  that  the  justices 
had  acted  wrongly  in  entertaining  the  ob- 
jection. 

Case  stated  under  20  &  21  Vict  c.  43. 

At  a  petty  sessions  of  the  peace  holden 
at  Wolverhampton,  on  the  10th  of  No- 
vember, 1879,  the  respondent  was  charged 
in  and  by  a  certain  summons  (issued 
upon  an  information  laid  by  the  appellant, 
one  of  the  inspectors  of  weights  and 
measures  for  the  county  of  Stafford 
and  also  the  inspector  duly  nominated 
and  appointed  under  the  Sale  of  Food 
and  Drags  Act,  1875,  for  the  said 
county),  for  that  the  respondent  on 
Saturday,  the  27th  day  of  September,  at 
Bushby,  in  the  said  county,  did  unlaw- 
fully sell  to  the  prejudice  of  one  Samuel 
Toy,  the  purchaser,  a  certain  article  of 
food,  to  wit,  coffee  which  was  not  of  the 
nature,  substance  and  quality  of  the  ar- 
ticle demanded  by  such  purchaser,  con- 
trary to  38  A  39  Vict  c.  63.  s.  6.  It  was 
proved  before  the  justices  that  Toy  was 
the  assistant  to  the  appellant  under  the 
Food  and  Drugs  Act,  and  thai  acting  on 
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behalf  of  the  appellant  he  went  to  the 
respondent's  shop  and  purchased  two 
ounces  of  coffee  from  the  respondent.  The 
respondent  asked  if  the  best  was  wanted. 
Toy  replied  in  the  affirmative,  and  was 
charged  2£d.  for  it.  Toy  then  told  the 
respondent  that  it  was  to  be  analysed 
by  the  county  analyst,  and  divided  the 
sample  into  three  parts,  leaving  one 
part  sealed  and  labelled  and  numbered. 
Before  leaving  the  shop  the  respondent 
mentioned  that  it  was  a  mixture  of  coffee 
and  chicory.  The  appellant  was  not 
present  when  the  purchase  was  made, 
but  the  sample  was  delivered  to  him, 
and  by  him  sent  to  the  analyst. 

The  appellant  was  called  to  prove  the 
receipt  of  the  sample  from  Toy  on  the 
day  of  the  purchase,  one  part  of  which 
was  delivered  to  the  county  analyst,  and 
was  found  to  contain  forty-one  per  cent, 
of  chicory. 

The  justices  determined  that  (1)  as  the 
proceedings  were  instituted  by  the  appel- 
lant in  his  official  capacity  as  inspector, 
and  he  had  laid  the  information,  he,  and 
not  Toy,  should  have  personally  purchased 
the  article  and  dealt  with  the  same  pur- 
suant to  section  14  of  the  Act ;  (2)  that 
as  Samuel  Toy  was  the  purchaser  and 
so  described  in  the  summons,  he  and  not 
the  appellant  should,  pursuant  to  the 
requirements  of  section  14,  have  sub- 
mitted the  article  purchased  to  the  county 
analyst,  and  should  have  laid  the  informa- 
tion against  the  respondent ;  (3)  that  the 
mode  in  which  the  article  purchased  was 
dealt  with  by  Toy  was  not  in  accordance 
with  either  sections  12  or  14  of  the 
Act  (1). 

(1)  By  38  &  89  Vict  c.  63.—"  No  person  shall 
■ell  to  the  prejudice  of  the  purchaser  any  article 
of  food  or  any  drag  which  is  not  of  the  nature, 
substance  and  quality  of  the  article  demanded  by 
such  purchaser,  under  a  penalty  not  exceeding 
20/." 

By  section  8,  articles  of  food  may  in  certain 
cases  be  mixed  with  any  matter  or  ingredient  not 
injurious  to  health,  "  if  at  the  time  of  delivering 
such  article  the  seller  shall  supply  to  the  person 
receiving  the  same  a  notice,  by  a  label  distinctly 
and  legibly  written  or  printed  on  or  with  the  ar- 
ticle, to  the  effect  that  the  same  is  mixed." 

By  section  12,  "  any  purchaser  of  an  article  of 


Accordingly  they  dismissed  the  sum- 
mons. The  question  of  law  was  whether 
or  not  the  justices  were  correct  in  their 
determination. 

A.  B.  Jelf,  for  the  appellant. — The  real 
question  here  is  whether  an  inspector  can 
act  by  deputy ;  the  justices  thought  he 
could  not,  and  also  took  objection  to  the 
form  of  the  information.  The  offence  is 
committed  under  38  &  39  Vict.  c.  63.  s. 
6 ;  it  is  submitted  that  the  justices  adopted 
a  mistaken  view  of  the  statute.  [He 
cited  sections  12, 13  and  14  and  was  then 
stopped  by  the  Court.] 

The  respondent  did  not  appear. 

Lush,  J. — I  think  that  the  justices 
arrived  at  a  wrong  conclusion  and  that 
this  case  must  be  remitted  in  order  that 
it  may  be  determined  upon  its  merits.  The 
information  was  against  the  seller  of  an 
article  for  selling  as  best  coffee,  what  was 
found  on  an  analysis  to  contain  a  very 
large  proportion  of  chicory,  to  the  pre- 
judice of  one  Samuel  Toy  the  purchaser. 
To  act  thus  is  made  an  offence  under  the 
Sale  of  Food  and  Drugs  Act,  1875.    It  is 

food  ib  entitled  upon  payment  of  a  certain  fee  to 
have  such  article  analysed,  and  to  receive  from 
the  analyst  a  certificate  of  the  result  of  the 
analysis." 

By  section  13,  "  An  inspector  of  weights  and 
measures  may  purchase  any  sample  of  food  at  the 
cost  of  the  local  authority,  suspected  by  him  to 
have  been  sold  contrary  to  the  provisions  of  the 
Act,  and  have  it  analysed,  and  a  certificate  is  to 
be  given  by  the  analyst  specifying  the  result  of 
the  analysis." 

By  section  14. — "  The  person  purchasing  any 
article  with  the  intention  of  submitting  the  same 
to  analysis  shall,  after  the  purchase  shall  have 
been  completed,  forthwith  notify  to  the  seller  or 
his  agent  selling  the  article  his  intention  to  have  the 
same  analysed  by  the  public  analyst,  and  shall 
offer  to  divide  the  article  into  three  parts,  to  be 
then  and  there  separated,  and  each  to  be  marked 
and  sealed  or  fastened  up  in  such  manner  as  its 
nature  will  permit,  and  shall,  if  required  to  do  so, 
proceed  accordingly,  and  shall  deliver  one  of  the 
parts  to  the  seller  or  his  agent  He  shall  after- 
wards retain  one  of  the  said  parts  for  future  com- 
parison and  submit  the  third  part  if  he  deems  it 
right  to  have  the  article  analysed,  to  the  analyst" 
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quite  true  that  Toy  was  an  agent  of  the 
inspector,  and  bought,  as  such  agent,  the 
article  in  question  for  the  purpose  of 
analysis.  Before  the  Act  of  last  session, 
there  was  a  difference  of  opinion  as 
to  the  construction  to  be  put  on  certain 
words  of  the  Act  of  1875  between  this 
Court  and  one  of  the  Scotch  Courts,  bat 
that  difference  is  no  longer  of  importance 
(2).  Toy  may  be  treated  as  an  ordinary 
purchaser,  who  went  and  ordered  some 
best  coffee  and  received  an  article  which 
turned  out  to  be  a  mixture  of  coffee  and 
chicory. 

Under  those  circumstances  the  justices 
dismissed  the  information,  for  reasons 
which  appear  to  me  to  be  quite  erroneous. 
The  first  ground  on  which  the  information 
was  dismissed  was,  that  as  the  proceedings 
had  been  instituted  by  the  inspector  in 
his  official  capacity,  and  he  had  laid  the 
information,  he  should  have  personally 
purchased  the  article.  Bat  it  really  does 
not  in  the  least  signify  whether  his  was 
the  hand  that  purchased  it  or  that  of  his 
assistant.  The  second  ground  on  which 
the  information  was  dismissed  was,  that 
Toy,  being  the  purchaser,  should  have 
himself  submitted  the  article  purchased 
to  the  county  analyst,  and  should  have 
laid  the  information  against  the  respon- 
dent. There,  again,  I  think  the  justices 
were  wrong.  The  12th  section  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  em- 
powered "  any  purchaser  of  an  article  of 
food  "  to  have  it  analysed  upon  payment  of 
a  certain  fee,  and  to  receive  from  the 
analyst  a  certificate  of  the  result  of  his 
analysis.  The  13th  section  permits  an 
inspector  to  procure  any  sample  of  food 
suspected  to  have  been  sold  contrary  to 
the  provisions  of  the  Act  and  to  have  it 
analysed  at  the  cost  of  the  local  au- 
thority, and  have  a  certificate  of  such 
analysis  given  to  him.  That  is  only  a 
mode  of  ascertaining  the  genuineness  of 
an  article,  and  does  not  go  to  the  sub- 
stance of  the  offence.  The  inspector  is 
authorised  to  do  nothing  but  what  an 
ordinary  purchaser  would  have  the  right 

(2)  See  Boyle  v.  Hitchman  (48  Law  J.  Rep. 
M.C.  97)  differing  from  Davidson  v.  M'Leod 
(Court  of  Justiciary),  4th  bobs.  vol.  v.  part  22, 
page  1,  and  also  42  &  43  Vict  c.  61.  0.2, 


to  do.  It  merely  provides  a  manner  in 
which  the  provision  of  the  statute  is  to 
be  carried  out  in  certain  cases.  The  third 
and  last  objection  taken  by  the  justices 
was,  that  the  mode  in  which  the  article 
purchased  was  dealt  with  was  irregular 
and  not  in  accordance  with  either  the 
12th  or  14th  section  of  the  Acts.  I  con- 
fess I  don't  at  all  understand  the  meaning 
of  the  third  objection.  The  evidence 
was  that  the  sample  was  delivered  to  the 
inspector,  and  by  him  forwarded  to  the 
analyst.  But  what  does  that  signify? 
The  12th  section  only  intended  to  point 
at  a  mode  of  ascertaining  whether  an 
article  of  food  was  genuine  or  not ;  and 
the  provision  contained  in  the  14th  sec- 
tion seems  to  have  been  substantially 
fulfilled.  The  case  really  lies  in  a  nut- 
shell ;  a  person  goes  into  a  shop  to  bny 
some  coffee ;  he  asks,  and  pays,  for  best 
coffee  and  gets  a  mixture  of  coffee  and 
chicory.  Then  the  only  defence  the  seller 
makes  is  that  he  informed  the  purchaser 
before  leaving  the  shop  that  there  was 
some  chicory  mixed  with  the  coffee.  But 
a  mere  verbal  notice  is  not  sufficient  to 
bring  the  seller  within  the  protecting 
clauses  of  the  Act,  the  7th  section  requir- 
ing a  distinct  notice  by  a  written  or 
printed  label  to  the  effect  that  the  article 
sold  is  a  mixture.  On  these  grounds  I 
am  of  opinion  that  the  objections  taken 
by  the  justices  are  not  tenable,  and  that 
the  case  must  be  remitted  back  to  the 
justices  to  be  decided  on  the  merits. 

Field,  J. — I  am  entirely  of  the  same 
opinion.  The  inspector  appointed  under 
the  statute  must  have  multifarious  duties; 
and  if  we  were  to  hold  that  these  objec- 
tions were  valid  it  would  greatly  lessen 
the  benefit  intended  to  be  conferred  by 
the  Act. 

Case  remitted. 


Solicitors— Thos.  White  &  Sons,  agents  for  Hand, 
Blakiston  &  Co.,  Stafford,  for  appellant. 


Digitized  by 


Google 


Vol.  49.] 


THE  DUTIES  OP  MAGISTRATES. 


81 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.       1     THE  QUEEN  V.  PEARCE  AND 


March  22 


OTHERS. 


Statute  4^5  Will.  4.  c.  76.  *.  38— 
Guardians  ex  officio — County  Justices — 
County  of  a  Town. 

By  4  *  5  Will.  4.  c.  76.  s.  88  every  jus. 
tice  of  the  peace  residing  in  any  parish 
and  acting  for  the  county,  riding  or  divi- 
sion in  which  a  union  is  situated,  is  made 
an  ex  officio  guardian,  and  is  entitled  to  act 
as  such: — 

Held,  that  the  term  "  county "  in  the 
above  section  included  the  county  of  a  town. 

This  was  an  information  in  the  nature 
of  a  quo  warranto,  calling  upon  certain 
justices  for  the  borough  of  Poole  to  shew 
cause  why  they  exercised  the  office  of 
poor  law  guardians  for  the  Poole  Union. 

The  proceedings  arose  out  of  an  election 
to  fill  the  office  of  collector  of  poor 
rates  for  the  parish  of  St.  James,  Poole, 
by  the  guardians  of  the  Poole  Union,  for 
which  office  the  relator  was  a  candidate. 
The  question  raised  was  whether  the 
borough  justices  for  the  town  and  county 
of  Poole  had  the  right  to  vote  at  the 
elections  aa  an  ex  officio  magistrate,  it 
being  admitted  by  the  relator  that  his 
right  to  be  declared  duly  elected  to  the 
office  could  only  be  established  in  the 
event  of  their  having  no  such  power. 

At  the  election  in  question  a  majority 
of  the  elected  guardians  voted  in  favour 
of  the  relator,  but  eleven  of  the  justices 
for  the  borough  of  Poole  claimed  to  be 
entitled  to  vote  as  ex  officio  guardians  by 
virtue  of  being  acting  magistrates  for 
the  county,  riding  or  division  in  which 
the  anion  was  situated,  pursuant  to  4  &  5 
Will.  4.  c.  76.  s.  38. 

It  appeared  that  under  an  old  charter 
of  Elizabeth,  the  town  of  Poole  was  con- 
stituted an  entire  county,  distinot  and 
altogether  separate  from  the  county  of 
Dorset,  under  the  title  of  the  town  and 
county  of  Poole,  with  a  separate  sheriff 
and  Court  of  quarter  sessions  presided 
over  by  a  recorder.  The  area  of  the 
corporate  town  and  county  of  Poole  is 
co-extensive  with  the  parish  of  St.  James's 
which  is  small  compared  with  the  area  of 
the  municipal  borough  of  Poole,  and  still 
Vol.  49.— M.C. 


more  so  compared  with  the  area  of  the 
Union  of  Poole,  whioh*  was  constituted 
in *1835  and  included  several  other  parishes 
beyond  the  limits  of  the  municipal 
borough  and  situate  in  the  county  of 
Dorset. 

It  appeared  from  the  affidavits  that 
there  was  only  one  justice  for  the  county 
of  Dorset  who  resided  within  the  district 
of  the  Poole  Union. 

Arthur  Charles  {Budge  with  him), 
shewed  cause  against  the  rule. — The  sole 
question  is  whether  the  justices  for  the 
county  of  the  town  of  Poole  had  a  right 
to  vote  as  ex  officio  guardians  at  the  elec- 
tion under  4  A  5  Will.  4.  c.  76.  s.  38,  by 
which  any  justice  of  the  peace  residing 
in  any  parish  forming  part  of  a  union 
and  "  acting  for  the  county,  riding  or 
division  in  which  the  same  shall  be 
situated  shall  be  an  ess  officio  guardian, 
.  .  .  and  shall,  until  such  board  shall  be 
duly  elected  and  constituted  .  .  .  receive 
and  carry  into  effect  the  rules,  <fcc.  .  .  . 
and  after  such  board  shall  be  elected  and 
constituted  .  .  .  every  such  justice  shall 
ex  officio  be  and  be  entitled,  if  he  think 
fit,  to  act  as  a  member  of  such  board  in 
addition  to  and  in  like  manner  as  such 
elected  guardians."  The  interpretation 
clause  (section  50)  says,  that  the  words 
"  justice  or  justices  of  the  peace  "  shall 
be  construed  to  include  "  justices  of  the 
peace  of  any  county,  division  of  a  county, 
riding,  borough,  liberty,  division  of  a 
liberty,  precinct,  county  of  a  city,  county 
of  a  town,  cinque  port,  or  town  cor- 
porate unless  where  otherwise  provided 
by  this  Act."  It  is  contended  on  the  other 
side  that  section  38  does  otherwise  pro- 
vide, which  has  given  rise  to  the  present 
controversy.  They  cited  Evans  v.  Stevens 
(1). 

Wills  and  Pollard  supported  the  rule. 
— The  words  used  in  the  38th  section, 
"justice  of  the  peace  acting  for  any 
county,  riding  or.  division,"  are  words 
of  limitation  to  the  general  meaning 
under  the  interpretation  clause.  These 
words  were  intended  to  apply  only  to 
counties  at  large  and  not  to  counties  of 
towns;  consequently  the  justices  in  ques- 

(1)  4  Term  Rep.  224. 
If 
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tion  had  no  right  to  vote  at  the  election 
of  guardians  for  the  Poole  Union. 

Cockbdbn,  C.J. — I  am  clearly  of  opinion 
that  this  rule  most  be  discharged.  The 
interpretation  clause  does  not  apply  at  all ; 
it  was  only  inserted  to  qualify  and  control 
the  term  "justice  of  the  peace,"  where 
those  words  occur  without  anything  more 
and  without  reference  to  their  jurisdic- 
tion. We  are  left,  therefore,  to  interpret 
section  38  without  reference  to  the  inter- 
pretation clause.  It  has  been  contended 
that  the  word  county  is  used  in  the  sense 
of  a  county  capable  of  having  ridings  or 
divisions  and  must  be  so  held  as  distin- 
guished from  a  county  of  a  town.  But  I 
think  that  the  words  riding  or  division 
have  been  used  for  the  purpose  of  present- 
ing a  possible  contention  that  "  riding  or 
division  "  were  not  included  in  the  term 
"  county."  Now  when  we  have  to  inter- 
pret the  term  "county"  along  with 
the  words  "riding  and  division,"  what 
good  reason  is  there  for  holding  that  a 
"  county  of  a  town  "  is  not  a  "  county  ?  " 
The  object  of  the  section  was  to  give 
justices  residing  within  any  of  the  parishes 
forming  part  of  a  union  a  share  in  the 
management  of  the  affairs  of  the  union. 
I  see  nothing  to  cut  down  the  meaning 
of  the  term  "  county  "  as  used  in  section 
88,  and  consequently  these  gentlemen 
were,  in  my  judgment,  well  qualified  to 
vote  at  the  election  in  question. 

Lush,  J. — I  am  of  the  same  opinion.  If 
it  were  not  for  the  interpretation  clause 
no  difficulty  whatever  would  have  arisen. 
Now  an  interpretation  clause  can  only  be 
used  to  interpret  words  whioh  are  ambigu- 
ous or  equivocal,  not  to  upset  clear  lan- 
guage. The  object  of  the  38th  section  was 
to  provide  for  the  supply  of  persons  to 
act  as  guardians  during  any  period  when 
there  would  otherwise  have  been  none. 
It  contemplates  the  failure  from  one 
cause  or  another  of  the  elected  guardians, 
in  whioh  case,  but  for  the  supply  of  ex 
officio  guardians,  there  would  be  no  ad- 
ministrators of  the  poor  law  in  existence. 
Now  what  would  be  the  consequence  of 
our  adopting  the  construction  contended 
for?  Why,  that  if  the  supply  of  the 
elected  guardians  failed  there  would  be 
no  person  left  to  transact  their  busi- 


ness. It  so  happens  that  in  this  case 
there  is  one  justice  for  the  county  of 
Dorset  living  within  the  district  of  the 
Poole  Union,  but  had  there  been  no  such 
person  there  would,  according  to  the 
relator's  construction,  be  nobody  within 
the  county  of  the  town  of  Poole  who  was 
qualified  to  administer  the  poor  law 
pending  the  election  of  a  new  set  of 
guardians.  If  the  word  "  justices  "  alone 
had  been  used  in  the  section  it  would,  of 
course,  have  included  a  justice  of  Devon- 
shire ;  hence  the  words  "  and  acting  for 
the  county,  riding  or  division  in  which  a 
union  is  situated."  These  words  qualify 
the  words  of  the  interpretation  clause  in 
order  that  only  those  who  were  justices 
of  the  county  within  whose  precincts  the 
Union  was  situated  should  be  ex  officio 
guardians  and  qualified  to  act  as  such. 
Bowen,  J. — I  am  of  the  same  opinion. 

Rule  discharged. 


Solicitors— Peacock  &  Goddard,  agents  for  H.  T. 
Trevam'on  Poole,  for  relator ;  Crowder,  Anstie 
&  Vizard,  agents  for  P.  E.  L.  Boyle,  Poole,  for 
defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.    "I      ABKWBIGHT  (appellant)  v. 
Feb.  27.  J         EVANS  (respondent). 

Mines — Metalliferous  Mines  Regulation 
Act,  1872  (35  $•  36  Vict.  c.  77)— Fencing 
Shaft  of  Abandoned  Mine — Owner — Person 
interested  in  Minerals. 

The  appellant  was  lessee  of  a  lead  mine 
and  of  aU  the  duties  arising  therefrom, 
under  a  lease  from  the  Duchy  of  Lancaster, 
by  which  he  had  to  pay  to  the  duchy,  by 
way  of  rent,  aU  he  might  annually  receive 
in  respect  of  the  mine,  with  an  additional 
yearly  rent  of  five  shillings.  The  mine  was 
demised  to  him  subject  to  a  custom  by 
which  all  the  subjects  of  the  realm  have  a 
right  to  search  there  for  veins  of  lead  ore, 
upon  paying  certain  duties,  and  the  appellant 
had  no  pecuniary  interest  in  the  mine  or  in 
the  minerals  thereof. 

Section  13  of  the  Metalliferous  Mines 
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Regulation  Act,  1872  (85  36  Vict.  c.  77), 
requires  the  owner  of  an  abandoned  mine  to 
which  the  Act  applies  and  every  other  per. 
son  interested  in  the  minerals  of  the  mine, 
to  cause  the  top  of  the  shaft  to  be  fenced, 
and  section  41  states  that  the  term  "  owner  " 
means  any  person  "  who  is  the  immediate 
proprietor,  or  lessee,  or  occupier  of  a  mine," 
"  and  does  not  include  a  person  who  merely 
receives  a  royalty  rent  or  fine  from  a  mine,  or 
is  merely  the  proprietor  of  a  mine  subject  to 
any  lease,  grant  or  license  for  the  working 
thereof,  or  is  merely  the  owner  of  the  soil 
and  not  interested  in  the  minerals  of  the 
mine  " : — 

Held,  that  the  appellant  was  neither 
owner  of  the  mine  nor  a  person  interested 
in  its  minerals  within  the  meaning  of  section 
13,  and,  therefore,  upon  the  mine  being 
abandoned  he  was  not  liable  to  cause  the 
top  of  its  shaft  to  be  fenced  as  required  by 
that  section. 

Qurare,  whether  the  statute  applies  to  a 
mine  which  belongs  to  the  Duchy  of  Lan- 
caster. 

Case  stated  by  the  justices  of  Derby 
under  20  &  21  Vict.  o.  43. 

The  appellant  was  convicted  by  the 
said  justices  and  fined  Is.  and  costs  of 
the  offence  mentioned  in  an  information 
preferred  against  him,  that  he  being  a 
person  interested  in  the  minerals  of  the 
mines  at  Ible  Wood,  in  the  parish  of 
Wirks worth  in  the  said  county,  did  fail 
or  neglect  to  cause  the  top  of  the  shafts 
from  the  surface  of  the  said  mines  to  be 
kept  securely  fenced  for  the  prevention  of 
accidents  contrary  to  the  Metalliferous 
Mines  Regulation  Act,  1872. 

The  case  as  stated  was  as  follows  : — 

Upon  the  hearing  of  the  said  informa- 
tion it  was  proved  on  the  part  of  the 
respondent  and  found  as  a  fact  that  the 
top  of  the  shaft  of  a  mine  in  Ible  Wood 
in  the  parish  of  Wirksworth,  was  not 
fenced  as  in  the  said  information  is  men- 
tioned. 

It  was  also  proved  or  admitted  that 
the  mine  in  question  had  been  abandoned 
for  many  years,  and  that  such  mine  was 
within  fifty  yards  of  a  public  footpath. 

It  was  also  proved  or  admitted  that 
the  appellant  was  the  lessee  under  the 
Duchy  of  Lancaster  of  the  mineral  dues 


payable  in  respect  of  the  minerals  arising 
from  all  the  mines  within  the  wapentake 
of  Wirksworth,  which  comprises  the 
mine  in  question,  for  a  term  of  twenty- 
one  years,  commencing  on  the  25th  of 
March,  1879,  bat  that  he  had  to  account 
for  and  pay  over  to  the  duchy  all  sums 
received  in  respect  of  such  mineral  dues, 
and  that  the  appellant  had  no  pecuniary 
interest  in  the  said  mines  or  in  the 
minerals  thereof. 

A  copy  of  the  said  lease  was  annexed 
to  and  to  be  taken  to  form  part  of  the 
case  (1). 

(1)  The  copy  of  the  lease  referred  to  in  the 
case  was  that  of  a  lease  made  on  the  9th  of  June, 
1879,  between  the  Queen's  Most  Excellent  Ma- 
jesty of  the  one  part  and  Frederick  Charles 
Arkwright,  therein  described,  of  the  other  part. 
By  it  Her  Majesty,  by  and  with  the  advice  of 
her  Chancellor  and  Council  of  her  Duchy  of 
Lancaster,  demised  unto  the  said  Frederick  Charles 
Arkwright,  his  executors,  administrators  and 
assigns,  "all  those  mines  of  lead  with  their  ap- 
purtenances within  the  soke  and  wapentake  of 
Wirksworth,  parcel  of  Her  Majesty's  Duchy  of 
Lancaster  in  the  county  of  Derby,  subject  to  the 
custom  of  working  the  same,"  "  all  those  duties 
called  lot  and  cope  within  the  said  soke  and 
wapentake  of  Wirksworth,"  and  "all  and  all 
manner  of  perquisites  and  profits  arising  and 
growing,  happening  or  becoming  due  or  payable  or 
appertaining  of,  from  or  to  the  Barmote  Courts 
within  the  said  soke  and  wapentake."  To  hold 
the  same  from  the  25th  of  March,  1879,  for  the 
term  of  twenty-one  years.  The  rent  reserved 
was  the  following:  "the  yearly  rent  of  five 
shillings  and  in  addition  thereto  a  sum  by  way  of 
further  rent  equal  to  the  full  amount  received  in 
each  year  by  the  lessee  from  or  in  respect  of  the 
demised  premises  or  by  reason  of  the  demise 
hereinbefore  made  thereof  to  be  payable  on  the 
25th  day  of  March  and  the  29th  day  of  September 
in  each  year  without  any  deduction  except  such 
deductions  as  are  specified  in  clause  1  of  the 
fourth  schedule."  The  clause  1  of  the  fourth 
schedule  was  the  following : 

"  1.  The  lessee  may  from  time  to  time  deduct 
from  the  reserved  rents— 

Digitized  by  Goo 


84 


CASES  CONNECTED  WITH 


Arkwright  v.  Erans,  CP. 

It  was  thereupon  contended  by  the 
appellant's  solicitor  that  the  appellant 
having  no  pecuniary  interest  in  the 
minerals  of  the  said  mines  was  not  a 
person  interested  in  the  minerals  of  the 
said  mines  within  the  meaning  of  section 
13  of  the  Metalliferous  Mines  Regulation 
Act,  1872,  and  therefore  not  liable  to 
fence  the  top  of  the  said  shaft.  The 
appellant's  solicitor  also  contended  that 
if  the  justices  considered  the  appellant 

"(1)  Any  sum  or  sums  not  exceeding  in  the 
whole  in  any  one  half-year  100/.  which  the  lessee 
may,  during  the  same  half  year,  have  expended 
in  respect  of  salary  to  the  steward  of  the  said 
soke  and  wapentake,  or  the  barmaster  of  the  said 
soke  and  wapentake,  or  either  of  them  and  in  re- 
spect of  the  holding  of  the  said  barmote  Court*. 

"  (2)  Any  sums  which  the  lessee  shall,  daring 
the  half  year  for  which  the  reserved  rents  are 
payable,  hare  properly  paid  under  the  provisions  of 
clause  2  of  the  third  schedule."  The  third  sche- 
dule (which  contained  the  lessee's  covenants) 
stated  in  clause  2  that  "  the  lessee  shall  during 
the  term  pay  all  land  tax,  tithe,  quit  rent,  sewers 
rates,  and  all  other  taxes,  rates  and  assessments 
whatsoever,  parliamentary,  parochial,  extraor- 
dinary or  otherwise,  for  the  time  being  charged, 
assessed  or  imposed  on  the  demised  premises,  or 
any  part  thereof,  or  on  the  reserved  rents,  or  any 
of  them." 

Amongst  the  covenants  by  the  lessee  there  was 
one  that  the  lessee  should,  during  the  term,  use 
all  diligence  to  collect  and  get  in  all  duties  and 
sums  payable  to  him  under  and  by  virtue  of  the 
"  Derbyshire  Mining  Customs  and  Mineral  Courts 
Act,  1852,"  and  under  and  by  virtue  of  this  lease. 
And  another  that  he  should  keep  books  of  account 
in  which  should  be  entered  all  such  sums  as  should 
be  received  by  him  in  respect  of  the  demised  pre- 
mises and  all  sums  paid  by  him  in  respect  thereof, 
which  he  might  be  entitled  to  deduct  from  the 
reserved  rent  as  provided  by  the  said  clause  1  of 
the  fourth  schedule,  and  should  at  all  times  when 
required  produce  such  books  for  the  inspection  of 
any  person  who  should  be  authorised  to  inspect 
the  same  by  Her  Majesty  or  by  the  Chancellor  of 
the  Duchy. 


a  person  interested  in  the  minerals 
of  the  said  mines  within  the  meaning 
of  the  said  section,  and  as  such  liable 
to  fence  the  top  of  the  said  shaft, 
evidence  must  be  given  that  minerals 
were  still  to  be  found  in  the  said  mine, 
and  no  such  evidence  had  been  given, 
and  it  might  be  presumed  that  the 
mine  had  been  abandoned  in  consequence 
of  there  being  no  minerals  therein.  The 
solicitor  for  the  respondent  contended 
that  it  was  enough  if  the  appellant  had 
any  interest  whatever  in  the  said  mines 
or  in  the  minerals  thereof.  That  it  was 
not  necessary  that  the  appellant  should 
have  a  pecuniary  interest.  That  it  was 
not  necessary  for  the  respondent  to  prove 
that  minerals  still  existed  in  the  said 
mines. 

The  justices  being  of  opinion  that  the 
appellant  as  such  lessee  (although  having 
no  pecuniary  interest)  was  a  person  in- 
terested in  the  minerals  of  the  said  mine 
within  the  meaning  of  section  13.  of  the 
said  Act  gave  their  determination  against 
the  appellant  in  manner  before  stated. 

The  question  of  law  for  the  opinion  of 
the  Court  was  whether  or  not,  upon  the 
evidence  above  stated,  the  said  justices 
were  justified  in  so  convicting  and  fining 
the  appellant 

HerscheU  (McLeod  with  him),  for  the 
appellant — The  Duchy  of  Lancaster  is 
the  owner  of  the  mines  in  the  hundred  of 
High  Peak,  Derbyshire,  amongst  which 
is  the  mine  in  question,  and  the  working 
of  these  mines  is  regulated  by  14  A  15 
Vict  c.  94,  from  which  statute  it  appears 
that  there  is  a  custom  from  time  im- 
memorial in  the  High  Peak  hundred  for 
all  the  subjects  of  the  realm  to  have  a 
right  to  search  for  and  dig  mines  or  veins 
of  lead  ore  there,  upon  paying  certain 
duties  (2).  The  appellant  is  a  lessee 
of  this  mine  nnder  a  lease  from  the 
Crown  in  right  of  the  duchy,  and  by  that 
he  has  it  is  true  a  right  to  receive  all  the 
mineral  duties  payable  in  respect  of  the 
mine,  but  it  is  only  as  a  collector  or 
receiver  for  the  duchy,  for  he  is  by  the 
lease  to  hand  over  to  the  duchy  all  he  so 

(2)  See  the  recital  to  the  Act  and  the  lfth 
section. 
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receives  in  respect  of  the  demised  pre- 
mises, and  in  addition  thereto,  to  pay  the 
annnal  rent  of  five  shillings.  He  there- 
fore has  no  pecuniary  interest  whatever 
in  the  working  of  the  mine.  How,  then, 
does  he  come  within  section  13  of  the 
Metalliferous  Mines  Regulation  Act, 
1872  (35  &  36  Vict  c.  67)  (3),  as  being 
either  "  the  owner  of  the  mine  or  other 
person  interested  in  the  minerals  of  the 
mine  ?  " 

The  term  "  owner"  is  defined  by  sec- 
tion 41  to  mean  "any  person  or  body 
corporate  who  is  the  immediate  proprietor, 
or  lessee,  or  occupier  of  any  mine  or  of 
any  part  thereof,  and  does  not  include  a 
person  or  body  corporate  who  merely 
receives  a  royalty  rent  or  fine  from  a 
mine,  or  is  merely  the  proprietor  of  a 
mine  subject  to  any  lease,  grant  or  license 
for  the  working  thereof,  or  is  merely  the 
owner  of  the  soil  and  not  interested  in 
the  minerals  of  the  mine." 

[Lobd  Colebidgb,  C.J. — Is  not  the  ap- 
pellant owner  ?] 

No,  and  moreover  to  be  within  sec- 
tion 13  it  is  necessary,  whether  owner  or 
not,  that  he  should  be  interested  in  the 
minerals. 

In  Evans  v.  Mostyn  (4)  the  owners  had 
power  to  detain  the  minerals  gotten  until 
the  royalty  was  paid,  and  were  therefore 
interested  in  the  minerals  within  the 
meaning  of  this  13th  section.  Here 
there  is  no  evidence  that  there  are  any 
minerals  in  the  mine,  and  even  if  there 
be,  section  41  excludes  the  appellant 
from  coming  within  its  definition  of 
owner. 

Dugdale,  for  the  respondent. — The  ap- 
pellant is  both  owner  and  a  person  in- 
terested in  the  minerals  of  the  mine.  The 
appellant  clearly  is  lessee  of  the  mine, 

(3)  Section  13  of  35  &  36  Vict.  c.  77  enact* 
that,  "  Where  any  mine  to  which  this  Act  applies 
is  abandoned,  or  the  working  thereof  discontinued, 
at  whatever  time  such  abandonment  or  discontinu- 
ance occurred,  the  owner  thereof  and  every  other 
person  interested  in  the  minerals  of  the  mine 
shall  cause  the  top  of  the  shaft  and  any  side 
entrance  from  the  surface  to  be  and  to  be  kept 
securely  fenced  for  the  prevention  of  accidents." 

(4)  47  Law  J.  Sep.  M.O.  25. 


and  therefore,  according  to  section  41  of 
the  statute,  fulfils  the  definition  of  the 
term  "  owner,"  and  so  is  brought  within 
section  13.  It  is  immaterial  what  was 
the  consideration  for  the  lease,  and 
whether  it  gives  the  appellant  a  pecu- 
niary interest  or  not  in  the  minerals. 
The  lease  is  a  djstinot  demise,  which 
vests  the  mine  and  duties  in  the  appel- 
lant, so  that  no  one  can  work  the  mine 
and  take  out  the  lead  without  paying 
duties  to  the  appellant.  The  Legislature, 
in  requiring  the  shaft  of  an  abandoned 
mine  to  be  fenced,  could  not  have  con- 
templated that  the  owner  of  the  mine,  or 
person  interested  in  its  mineral,  had  any 
pecuniary  interest  therein,  and  it  cannot 
be  necessary  that  he  should  have  such  an 
interest  in  order  to  make  him  liable  to 
do  what  the  Act  requires  for  the  protec- 
tion of  the  public.  There  was  no  evi- 
dence before  the  justices  that  there  were 
no  minerals  in  the  mine,  and  the  appel- 
lant being  lessee  of  the  mine,  must  be 
interested  in  whatever  minerals  there  are 
in  the  mine. 

[Lindlet,  J.  — Is  it  clear  that  the 
Metalliferous  Mines  Regulation  Act,  1872, 
applies  at  all  to  Royal  mines  ?] 

If  neither  the  Crown  nor  the  appellant 
be  bound  to  fence,  then  no  one  is  bound. 

Rer8cheU  replied. 

Lord  Coleridge,  O.J. — I  am  of  opinion 
tbat  our  judgment  should  be  for  the  ap- 
pellant, and  that  the  true  construction  of 
this  Act  of  Parliament  does  not  include  a 
person  in  the  position  of  the  appellant. 
Looking  at  the  words  and  provisions  of 
the  Act,  I  think  that  the  peculiar  custom 
of  the  High  Peak  was  not  contemplated 
when  the  Act  was  passed,  and  certainly 
the  14  &  15  Vict.  c.  94  is  carefully  left 
out  of  the  Act,  and  is  nowhere  alluded  to 
in  it.  We  have,  therefore,  to  apply  the 
words  of  an  Act  of  Parliament  to  a  sub- 
ject matter  whioh  the  Act  did  not  con- 
template. 

I  pass  over  the  question  whether  the 
Metalliferous  Mines  Regulation  Act,  1872, 
does  or  not  apply  to  mines  the  owner- 
ship of  which  is  in  the  Crown  in  right 
of  the  duchy,  and  I  will  assume  that 
it  does,  but  I  do  not  find  in  it  words 
which  will  include  a  person  in  the  posi- 


Digitized  by  Google 


86 


CASES  CONNECTED  WITH 


[N.S. 


Arkvright     Evans,  CP. 

tion  of  tbe  appellant.  In  one  sense  the 
appellant  is  lessee  of  these  mines,  but 
only  in  a  technical  and  unusual  sense. 
It  is  true  that  there  are  in  the  lease 
words  of  demise,  yet,  when  the  whole  of 
it  is  looked  at,  the  appellant  is  much 
more  like  a  receiver  than  a  lessee.  The 
Crown  demises  the  mines  to  him,  and 
also  all  the  dues  and  royalties,  and  every- 
thing that  comes  from  the  mines,  but 
what  he  has  to  pay  for  this  demise  is  all 
that  he  receives.  He  is  to  pay  all  the 
rents  and  royalties  which  he  receives 
subject  to  certain  deductions,  which  are 
those  which,  if  the  Crown  had  not  de- 
mised, the  Crown  would  have  had  to  pay; 
so  that  the  lessee  stands  iu  the  place  of 
the  Crown,  and  the  whole  of  the  rent  is 
paid  to  the  Crown.  Does  that  bring  the 
appellant  within  the  meaning  of  the  41st 
section  ?  Does  it  make  him  an  "  owner  " 
or  a  "  person  "  interested  in  the  minerals 
of  the  mine?  The  more  unfavourable 
mode  for  the  appellant  is  to  try  whether 
he  can  be  made  out  to  be  "owner" 
within  the  meaning  of  the  Act  rather 
than  whether  he  can  be  regarded  as 
interested  in  the  mine;  and  I  think 
that  that  is  the  proper  mode  of  look- 
ing at  the  question,  for  the  Act  says, 
"the  owner  and  any  other  person  in- 
terested in  the  minerals  of  the  mine." 
It  does  not,  as  it  appears  to  me,  dis- 
tinguish the  one  from  the  other,  and 
treat  "owner"  as  one  class  and  "person 
interested  "  as  another  class,  but  it  treats 
both  as  interested  in  the  minerals.  There- 
fore, the  question  is  whether  the  appel- 
lant can  be  said  to  come  within  the  words 
"  owner  interested  in  the  minerals  of  the 
mine."  Now  the  41st  section  enacts  that 
the  term  "  owner,"  when  used  in  relation 
to  any  mine,  means  any  person  or  body 
corporate  who  is  the  "immediate  pro- 
prietor" (the  appellant  is  clearly  not  the 
immediate  proprietor  of  this  mine)  "or 
lessee"  (in  one  sense  he  is  the  lessee, 
because  he  has  a  lease  of  the  mine)  "  or 
occupier."  He  is  not  the  occupier,  though 
probably  he  is  the  lessee.  But  it  is  not 
enough  that  he  fulfil  that  part  of  the  in- 
terpretation clause ;  he  must  fulfil  the 
whole  of  its  conditions  to  be  affected  by 
it ;  and  the  clause  goes  on  to  say  that  the 
word  owner  "  does  not  include  a  person  or 


body  corporate  who  merely  receives  a 
royalty,  rent  or  fine  from  a  mine,  or  is 
merely  the  proprietor  of  a  mine  subject 
to  any  lease,  grant  or  license  for  the 
working  thereof,  or  is  merely  the  owner 
of  the  soil,  and  not  interested  in  the 
minerals  of  the  mine."  Now  a  person  or 
body  corporate  in  this  second  part  of  the 
section  must  be  taken  as  equally  exten- 
sive with  "  person  or  body  corporate  "  in 
the  first  part  of  the  section,  and  if  "a 
person  or  body  corporate"  in  the  first 
part  includes  a  lessee,  so  a  person  or 
body  corporate  may  be  a  lessee  in  the 
second  part ;  but  then,  if  he  is  a  person 
who,  being  a  lessee,  "merely  receives  a 
royalty,  rent  or  fine  from  a  mine,"  he  is 
not  an  owner  within  the  meaning  of  the 
first  part  of  the  section  by  the  express 
words  of  the  section  itself.  It  appears  to 
me  that  that  is  exactly  the  appellant's 
position.  He  is  a  lessee  of  the  mine,  but 
a  lessee  who  merely  receives  a  royalty, 
rent  or  fine  from  the  mine,  and  that  does 
not  make  him  owner  in  the  sense  in 
which  it  is  sought  to  make  him  More- 
over, it  seems  to  me  that  the  appellant  is 
placed  by  the  duchy  exactly  in  the  posi- 
tion of  the  duchy,  and  the  dnchy  are  the 
owners  of  the  soil,  and  if  the  lease  parts 
with  everything  that  the  duchy  has  to 
part  with  for  twenty- one  years,  then  he 
is  also  merely  owner  of  the  soil,  and  that 
will  not  bring  him  within  the  first  part 
of  the  41st  section  if  he  has  no  other 
interest  in  the  mine.  It  is  said  that  he 
has  the  right  of  working  it,  but  he  has 
that  right  only  in  common  with  all  other 
subjects  of  the  realm ;  and  the  14  A  15 
Vict.  c.  94  shews  that,  and  that  it  is  a 
right  not  by  statute,  but  by  immemorial 
custom.  Therefore,  the  appellant,  if  he 
did  dig  for  lead,  would  not  do  so  under 
his  lease,  for  he  would  have  no  better 
right  as  lessee  to  do  so  than  any  one  in 
this  Court  who  might  choose  to  go  and 
dig  in  this  mine  in  accordance  with  the 
custom.  I  think,  therefore,  that  be  is 
not  the  owner  in  any  sense  which  would 
bring  him  within  the  words  of  this  Act. 
It  seems  to  me,  as  I  have  already  said, 
that  the  more  unfavourable  mode  to  the 
appellant  was  to  try  whether  he  was 
owner  within  the  meaning  of  the  Act, 
but  it  has  been  said  that,  if  not  owner, 
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he  is  interested  in  the  minerals  of  the 
mine.  Now  I  incline  to  think  that  we 
most  assnme  that  there  are  some  minerals 
in  the  mine  if  it  were  worked  (though 
this  is  not  affirmatively  proved)  ;  but  the 
mine  is  not  worked,  and  is  an  abandoned 
mine.  However,  if,  instead  of  being 
abandoned,  the  mine  were  being  worked 
and  were  full  of  lead,  I  fail  to  see  that 
the  appellant  would  be  interested  in 
the  minerals  in  the  sense  intended  by 
the  Act;  for  as  regards  the  right  of 
digging  and  searching  for  lead,  he  would 
have  no  better  right  than  any  other  sub- 
ject of  the  Queen,  and  he  would  be  in- 
terested  only,  if  at  all,  in  the  dues ;  but 
though  in  form  the  lease  is  a  demise 
of  the  dues,  in  substance  it  makes  him 
only  a  receiver  of  them,  for  he  has  to 
hand  over  all  the  dues  to  the  duchy  when 
he  receives  them.  I  think,  therefore,  that 
neither  upon  the  ground  of  being  owner 
nor  upon  the  ground  of  being  interested 
in  the  minerals  is  the  appellant  within 
the  terms  of  the  Act.  Probably  the 
peculiar  relation  of  the  duchy  and  of  the 
subjects  of  the  realm,  and  such  lessees  as 
the  appellant  in  the  present  case,  were 
not  in  the  contemplation  of  the  Legis- 
lature when  the  Metalliferous  Mines  Re- 
gulation Act,  1872,  was  passed;  at  all 
events,  the  position  of  such  a  person  as 
the  appellant,  as  a  middle  man  between 
the  duchy  and  those  who  have  the  right 
of  digging  for  minerals,  namely,  all  the 
subjects  of  the  realm,  has  not  been  de- 
fined by  this  Act.  Therefore  I  am  of 
opinion  that  the  appellant  is  not  brought 
within  the  words  of  the  Act,  and  that 
the  decision  of  the  magistrates  must  be 
reversed. 

Lindley,  J. — I  am  of  the  same  opinion. 
The  appellant  was  summoned  for  not 
causing  the  top  of  the  shaft  of  an  aban- 
doned mine  to  be  securely  fenced.  The 
appellant  is  only  a  lessee  of  mines  of 
lead.  The  case  does  not  say  that  the  mine 
in  question  is  an  old  lead  mine,  or  that 
there  is  or  is  not  lead  in  it,  and  it  may, 
for  aught  that  appears  to  the  contrary, 
be  any  other  mine,  when  the  appellant 
would  have  nothing  to  do  with  it.  I  will 
assume,  however,  that  it  is  a  mine  of 
which  the  appellant  would  be  lessee 
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under  his  lease.  Then  let  us  first  under- 
stand the  effect  of  this  lease,  which  is  a 
peculiar  one.  The  lease  is  a  demise  from 
the  Crown  to  the  appellant  of  all  the 
mines  within  the  wapentake  of  -Wirks- 
worth,  subject  to  the  right  of  working 
the  same ;  and  the  peculiarity  of  this  lease 
is  that  the  lessee,  the  appellant,  has  to 
hand  over  to  the  Crown  all  that  he  gets 
under  it,  and  he  has  no  pecuniary  benefit 
from  it  whatever.  Supposing,  for  in- 
stance, the  14  &  15  Vict.  c.  94  were  re- 
pealed, he  would  still  be  the  lessee  of 
these  mines,  and  for  that  he  pays  a  rent 
of  5s.  a  year.  Technically  he  is  lessee, 
and  has,  I  presume,  the  legal  estate,  but 
instead  of  being  lessee  in  the  ordinary 
sense,  he  is  really  only  a  receiver  and 
agent  for  the  Crown.  If  he  were  a  mere 
agent  he  would  of  course  be  liable  to  be 
dismissed,  but  by  reason  of  the  lease  he 
has  an  interest  in  the  mines,  and  for  that 
he  pays  a  rent  of  5«.  a  year,  and  so  can- 
not be  dismissed  as  a  common  agent  or 
receiver,  and  that,  for  aught  I  know,  may 
be  the  explanation  of  reserving  such  rent 
of  5*.  a  year. 

Now  let  us  consider  whether,  that  being 
his  position  under  the  lease,  he  is  an 
owner  or  a  person  interested  in  the 
minerals  within  the  meaning  of  the 
Metalliferous  Mines  Regulation  Act,  1872. 
He  has,  so  far  as  I  can  see,  no  interest 
whatever  in  the  minerals  except  so  far  as 
he  is  lessee.  Then  the  question  is  whether 
he  is  "owner"  within  the  meaning  of 
section  41.  I  assume  that  the  mine  is  a 
lead  mine,  though  that  is  not  so  found  in 
the  case.  Then,  being  in  some  sense  a 
lessee  thereof,  he  would  come  within  the 
first  part  of  that  section,  but  being  a 
lessee  in  the  sense  only  which  I  have 
before  mentioned,  he  comes  within  the 
negative  part  of  that  section,  which  says 
that  "  the  term  owner  does  not  include  a 
person  or  body  corporate  who  merely  re- 
ceives a  royalty,  rent  or  fine  from  a  mine, 
or  is  merely  the  proprietor  of  a  mine 
subject  to  any  lease,  grant  or  license  for 
the  working  thereof,  or  is  merely  the 
owner  of  the  soil,  and  not  interested  in 
the  minerals  of  the  mine."  It  appears  to 
me  that  he  is  in  the  position  of  a  mere 
owner  of  the  soil,  and  that  he  has  no 
interest  in  the  minerals  except  that  he 
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has  technically  an  interest  in  the  dues 
and  royalties,  all  of  which,  however,  he 
has  to  hand  over  to  the  Crown  after  he 
has  received  them.  I  therefore  do  not 
think  that  the  appellant  is  "  owner  "  or 
u  person  interested  "  within  the  meaning 
of  the  Act,  and  that  on  these  grounds 
the  decision  of  the  magistrates  ought  to 
be  reversed. 

Decision  reversed. 


Solicitors— F.  J.  &  O.  J.  Braikenridge,  agenta  for 
Richardson  &  Small,  Burton-on -Trent,  for  ap- 
pellant ;  F.  T.  Dubois,  agent  for  Leech  &  Co., 
Derby,  for  respondent. 


[CROWN  CASE  RESERVED.] 
1880  1 

^  |  THE  QUEEN  V.  ROADLET.* 

Assault— Consent— Child  of  Tender 
Tears. 

The  prisoner  was  indicted  at  Quarter 
Sessions  for  an  indecent  assault  on  a  girl 
seven  years  of  age.  The  chairman  refused 
to  allow  the  prisoner's  counsel  to  address 
the  jury  on  the  question  of  the  girl's  consent 
to  the  prisoner's  act,  ruling  Dial  a  child  of 
seven  years  old  might  submit,  but  was  in- 
capable of  giving  consent  in  such  a  case : — 

Held,  that  such  ruling  was  wrong. 

The  Queen  v.  Read  (2  Car.  &  K.  957 ; 
3  Cox  C.  C.  266)  followed. 

Case  reserved  by  the  deputy  chairman 
of  the  Leicester  Quarter  Sessions. 

The  prisoner  was  indicted  for  indecently 
ussaulting  Sarah  Burton,  a  child  of  seven 
years  old.  According  to  the  evidence 
given  at  the  trial,  the  mother  of  the  child, 
noticing  that  she  had  a  discharge  from 
her  private  parts,  took  her  to  a  surgeon 
for  advice,  who  treated  the  case  as  one  of 
gonorrhoea.  In  consequence  of  this,  in- 
quiries were  made,  and  the  child  stated 
at  the  trial  that  she  and  another  child  of 
a  like  age  had  been  accustomed  to  ride 
with  the  prisoner  in  his  milk  cart,  and 
that  on  one  occasion  she  and  the  prisoner 

*  Coram  Kelly,  C.B. ;  Lush,  J. ;  Denman,  J. ; 
Lopes,  J. ;  and  Bowen,  J. 


got  out  of  the  cart  and  went  into  a  yard ; 
that  there  the  prisoner  undid  bis  trousers 
and  lifted  up  her  clothes,  putting  his  pri- 
vate parts  against  her  own .  The  prisoner, 
on  being  examined  by  a  surgeon,  was 
found  to  be  diseased,  and  in  such  a  state 
that  contact  with  his  person  might  have 
infected  the  child  in  the  manner  described 
by  the  surgeon.  There  was  no  sign  of 
penetration  or  of  violence. 

The  prisoner  was  defended  by  counsel, 
who  proposed  to  address  the  jury  on  the 
question  of  the  child's  consent  to  the 
prisoner's  act.  The  chairman,  however, 
refused  to  allow  the  question  of  consent 
to  be  put  to  the  jury,  ruling  that  a  child 
of  seven  years  old  might  submit,  but  is 
incapable  of  giving  consent  in  such  a 
case. 

The  prisoner  was  convicted. 

The  question  reserved  for  the  Court 
was  the  correctness  or  otherwise  of  the 
chairman's  ruling  in  the  case. 

Hensman  appeared  for  the  prisoner. 

Prosser  (D.  Kingsford  with  him),  for 
the  prosecution. 

[Denman,  J.-  Is  not  this  case  concluded 
by  the  decision  of  this  Court  in  The  Queen 
v.  Head  (1)  ?] 

Prosser  admitted  that  he  was  unable  to 
distinguish  the  cases. 

Lush,  J. — The  ruling  of  the  chairman 
cannot  be  supported. 

The  Court  held  that  the  conviction 
could  not  be  sustained. 

Conviction  quashed. 


Solicitors— Austen,  De  Qex  &  Candler,  agents  for 
W.  N.  Reere,  Leicester,  for  prosecution. 


(J )  2  Car.  &  K.  957 ;  3  Cox,  C.  C.  266. 
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[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Queen's  Bench  Division.) 

1880.  1  mbllor  (appellant)  v.  dknhah 
March  18.  J  (respondent)* 

Practice — Appeal — "  Criminal  Cause  or 
Matter  "—Judicature  Act,  1873  (86  87 
Vict.  c.  66),  *.  47 — Elementary  Educa- 
tion Act,  1870  (33  ^  34  Vict.  c.  75),  ss.  74 
and  92 — School  Board — Offence  against 
By-laws. 

Section  74  of  the  Elementary  Education 
Act,  1870,  enables  a  school  board  to  make 
by-laws  for  certain  purposes,  and,  amongst 
them,  for  the  purpose  of  imposing  penal- 
ties, recoverable  in  a  summary  manner,  for 
breach  of  any  by-law. 

Section  92  provides  that  any  penalty 
recoverable  summarily  under  the  Act  may 
be  recovered  'before  justices  in  manner 
directed  by  the  11  12  Vict.  c.  43  (Jervis' 
Act),  and  the  Acts  amending  the  same. 

Upon  an  information  against  the  re- 
spondent to  recover  a  penalty  for  breach  of 
one  of  the  by-laws  of  a  school  board, 
justices  stated  a  case  for  the  opinion  of  the 
Queen's  Bench  Division,  who  gave  judgment 
for  the  respondent : — 

Held,  on  appeal,  that  this  judgment  was 
in  a  "criminal  cause  or  matter"  within 
section  47  of  the  Judicature  Act,  1878,  and 
therefore  that  the  appeal  would  not  lie. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  on  a  case  stated  by 
justices  under  20  &  21  Vict.  c.  43. 

The  appellant  who  was  clerk  to  the 
Oldham  School  Board  preferred  an  in- 
formation  against  the  respondent  for 
neglecting  to  cause  his  ohild  to  attend 
school  during  the  whole  of  the  ordinary 
school  hours  as  required  by  the  by-laws 
of  the  board. 

Upon  the  hearing,  justices  at  petty 
sessions  holden  at  Oldham  dismissed  the 
information,  but  stated  a  case  for  the 
opinion  of  the  Queen's  Bench  Division, 
raising  the  question  whether  or  not  the 
respondent  was  bound  to  send  his  child, 
who  was  attending  an  efficient  elementary 
school  under  the  Factory  Acts,  to  the 
board  school  under  the  by-laws. 

*  Coram  Brannrell,  L.J. ;  Baggallay,  L.J. ;  and 
Thesiger,  L.J. 

Voi.  49.— M,0, 


The  Queen's  Benoh  Division  gave 
judgment  for  the  respondent — reported 
48  law  J.  Rep.  M.C.  113. 

A.  L.  Smith  and  Dicey  for  the  ap- 
pellant.— An  objection  will  be  taken  to 
the  jurisdiction  of  the  Court  to  hear  this 
appeal  on  the  ground  that  the  judgment 
of  the  Queen's  cench  Division  was  given 
in  a  criminal  cause  or  matter  within  sec- 
tion 47  of  the  Judicature  Act,  1873.  It 
is  submitted  that  this  objection  must  fail. 
By  the  Elementary  Education  Act,  1870 
(1),  the  neglecting  to  send  a  child  to 
school  is  not  made  a  "  criminal  matter." 

The  mere  fact  that  a  penalty  is  im- 
posed cannot  make  the  offence  a  criminal 
matter,  and  the  mode  in  which  the  sum 

(1)  Section  74  of  the  Elementary  Education 
Act,  1870  (33  &  34  Vict.  c.  75)  provides  that 
"  every  school  board  may  from  time  to  time,  with 
the  approval  of  the  Education  Department,  make 
by-laws  for  the  purposes  {inter  alia)  of  requiring 
the  parents  of  children  between  the  ages  of  five 
and  thirteen  to  attend  school;  determining  the 
time  during  which  such  children  are  to  attend 
school ;  and  imposing  penalties  for  the  breach  of 
any  by-law."  The  section  farther  provides  that 
"any  proceeding  to  enforce  any  by-law  maybe 
taken,  and  any  penalty  for  the  breach  of  any  by- 
law may  be  recovered,  in  a  summary  manner," 
but  no  penalty  for  the  breach  of  a  by-law  shall 
exceed  such  amount  as  with  the  costs  will  amount 
to  6s.  for  each  offence. 

By  section  92 :  "  Any  penalty  and  any  money 
which  under  this  Act  is  recoverable  summarily, 
and  all  proceedings  under  this  Act  which  may  be 
taken  in  a  summary  manner,  may  be  recovered 
and  taken  before  two  justices  in  manner  directed 
by  the  11  &  12  Vict,  c,  48  (Jervis'  Act)  and  the 
Acts  amending  the  same." 

The  Oldham  School  Board  duly  made  by-laws 
under  the  above  provisions  of  the  Elementary 
Education  Act,  1870. 

By  those  by-laws  parents  of  children  within 
the  ages  specified  in  the  Act  were  required  to 
cause  them  to  attend  the  board  school,  and  a 
penalty  of  6s.  for  neglecting  to  do  so  was  im- 
posed. 
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MtUor  r.  Deniam  (App.),  Q.B. 
is  recoverable  can  make  no  difference — 
The  Attorney-General  v.  Moore  (2).  The 
thing  done  mnst  be  looked  at  in  order  to 
determine  whether  it  is  criminal.  They 
also  referred  to  The  Queen  v.  Steel  (3)  ; 
The  Queen  v.  Fletcher  (4);  Blake  r. 
Beech  (5). 

k^L»j>&MKlf  for  the  respondent,  was  not 

Bbamwell,  L.  J.— I  am  of  opinion  that 
this  objection  cannot  be  got  over.  The 
appellant's  argument  really  comes  to  this, 
that  this  is  so  small  an  offence,  so  very 
trifling  a  criminality,  as  not  to  be  criminal 
at  all.  One  is  induced  to  make  the  remark 
that  the  trifling  nature  of  the  offence 
affords  an  excellent  reason  why  there 
shonld  be  no  appeal  to  this  Court.  It 
wonld  be  a  curious  result  if,  though  no 
appeal  would  lie  in  a  serious  criminal 
matter,  one  could  be  brought  where  the 
offence  is  small.  It  is  dear  to  my  mind 
that  this  is  a  criminal  matter.  The  in- 
formation is  laid  against  the  respondent 
for  neglecting  to  send  his  child  to  school. 
That  is  a  disobedience  to  the  law  of  the 
land ;  that  is,  to  a  valid  by-law  which 
has  the  same  force.  It  is  therefore  a 
crime,  of  the  very  minutest  character  no 
doubt,  but  still  a  crime.  In  my  opinion 
we  have  no  jurisdiction  to  hear  this 
appeal,  and  it  must  be  dismissed. 

Bagoallay,  L.J.,  and  Thesiqee,  L.J., 
concurred. 

Appeal  dismissed. 


Solicitor*— Haw  <fc  Fall,  for  appellant ;  Cheater  & 
Co.,  agents  for  Fonsonby  &  Carlile,  Oldham, 
for  respondent. 


(2)  47  Lav  J.  Rep.  M.C.  83. 

(3)  46  Law  J.  Rep.  M.C.  1 ;  Law  Rep.  2  Q.B. 
D.  87. 

(4)  46  Law  J.  Rep.  M.C.  4 ;  Law  Rep.  2  Q.B. 
D.  48. 

(6)  46  Law  J.  Rep.  M.O.  111 ;  Law  Rep.  2 

Ex.  D.  336, 


1879. 
July  2. 


[IN  THE  EXCHEQUER  DIVISION.] 

THE    MA  L TON    LOCAL    BOABD  OF 

health   (appellants)  v.  THI 

M ALTON  FARMERS'  MANURE  AID 
TRADING  CO  MP  ANT,  LIMITED 
(respondents). 


Public  Health  Act,  1875,  s.  114- 
Offensive  Trade — 11 A  Nuisance  or  Injuria* 
to  Health"— Injury  to  Health  of  Sick 
Persons — Nuisance  not  to  Health. 

Under  the  Public  Health  Act,  1875,  i. 
114,  relating  to  complaints  by  an  whan 
sanitary  authority  of  trades  causing  effluvia 
which  are  "  a  nuisance  or  injurious  to  the 
health  of  any  of  the  inhabitants  of  the  dis- 
trict" of  such  authority,  complaint  toot 
made  of  a  trade  causing  effluvia  which 
were  shewn  to  be  a  nuisance,  but  were  not 
proved  to  affect  health  except  the  health  of 
persons  already  ill : — Held,  that  injury  to 
the  health  of  persons  already  ill  was  injury 
to  health  within  the  enactment;  and  by 
Stephen,  J.,  that  any  nuisance  by  effluvia 
from  an  offensive  trade,  although  not  a 
nuisance  to  health,  was  a  nuisance  within 
the  enactment. 

Cask  stated  by  justices  under  20  &  21 
Vict.  c.  43. 

1.  A  complaint  was  preferred  by  the 
appellants,  the  Local  Board  of  Health  for 
the  district  of  the  parliamentary  borough 
of  Mai  ton,  as  the  urban  sanitary  autho- 
rity of  that  district,  against  the  respon- 
dents, under  section  114  of  the  Public 
Health  Act,  1875  (1),  charging  that  the 

(1)  The  Public  Health  Act,  1876  (88  &  39  Vict, 
o.  66),  a.  114,  enaeta:  "Where  any  candle-hoeee, 
melting-house,  melting-place  or  soap-house,  or  any 
slaughter- house,  or  any  building  or  place  for  boil- 
ing  offal  or  blood,  or  for  boiling,  burning  or 
crushing  bones,  or  any  manufactory,  building  or 
place  need  for  any  trade,  business,  process  or 
manufacture  causing  effluvia,  is  certified  to  any 
urban  authority  by  their  medical  officer ....  or 
by  any  ten  inhabitants  of  the  district  .  ...  to  be  s 
nuisance  or  injurious  to  the  health  of  any  of  the 
inhabitants  of  the  district,  auch  urban  authority 
■hall  direct  a  complaint  to  be  made  before  a  justice, 
who  may  summon  the  person  by  "  whom  "un  to»de 
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respondents,  being  the  occupiers  of  a 
certain  manufactory,  building  or  place 
for  boiling,  burning  and  crushing  bones, 
or  used  for  a  certain  trade,  business,  pro- 
cess or  manufacture  causing  effluvia,  un- 
lawfully carried  on  their  business  so  as  to 
be  a  nuisance,  or  so  as  to  cause  an  effluvium 
which  was  a  nuisance  or  injurious  to  the 
health  of  the  inhabitants  of  the  district. 

2.  It  was  proved  by  the  appellants  that 
the  respondents  were  the  occupiers  of 
certain  buildings  in  which  the  manufac- 
ture of  artificial  manures  (including  bone 
manure  and  the  dissolving  bones  and 
ooprolites  with  sulphuric  acid,  but  not 
the  boiling  or  burning  of  bones)  .was 
extensively  carried  on,  and  that  during 
the  process  of  manufacture,  or  whilst  the 
hot  product  was  being  moved  after  manu- 
facture, or  from  the  storage  of  material, 
effluvia  were  thrown  off  in  large  quanti- 
ties, a  considerable  portion  of  which 
escaped  from  the  buildings,  and  had  been 
from  time  to  time,  but  not  continuously, 
blown  or  carried  into  parts  of  the  appel- 
lants' district,  and  that  numerous  com- 
plaints had  been  made  of  a  nuisance 
arising  therefrom  to  the  inhabitants.  And 
the  appellants'  medical  officer  had  certified 
to  the  appellants,  under  the  said  114th 
section,  that  the  building  or  place  occu- 
pied by  the  respondents  was  a  nuisance 
and  injurious  to  the  health  of  the  inhabi- 
tants of  the  district. 

3.  The  evidence  for  the  appellants  went 
to  shew  that  the  effluvium  was  offensive, 
and  had  on  the  occasions  in  question 
materially  interfered  with  the  comfort  and 
enjoyment  of  the  inhabitants,  and  that 
such  effluvium  had  penetrated  into  some 

....  is  carried  on  to  appear  before  a  Court  of 
Summary  Jurisdiction. 

"  The  Court  shall  enquire  into  the  complaint, 
and  if  it  appears  to  the  Court  that  the  business 
carried  on  ....  is  a  nuisance,  or  causes  anj  efflu- 
via which  is  a  nuisance  or  injurious  to  the  health 
of  any  of  the  inhabitants  of  the  district,  and  unless 
it  be  shewn  that  such  person  has  used  the  best 
practicable  means  for  abating  such  nuisance,  or 
preventing  or  counteracting  such  effluvia,  the 
person  so  offending  ....  shall  be  liable  to  a 
penalty.  .  .  ." 


Co.,  Exes. 

of  the  houses  within  the^distriot,  causing 
the  inhabitants  to  close  their  windows; 
and  in  one  or  two  instances  nausea  and 
vomiting  were  attributed  to  it,  but  the 
appellants'  principal  medical  witness  did 
not  think  there  was  anything  in  the  va- 
pours to  make  the  persons  who  attributed 
vomiting  to  them  sick.  The  medical 
officer,  however,  adhered  to  the  statement 
in  his  certificate  that  the  works  caused  a 
nuisance  and  an  effluvium  which  was 
injurious  to  health;  whereas  the  other 
medical  witnesses  for  the  appellants,  whilst 
of  opinion  that  the  effluvium  might  make 
sick  people  worse  and  cause  nausea,  yet 
did  not  think  any  permanent  injury  to 
health  would  arise  therefrom. 

4.  At  the  close  of  the  appellants'  case 
it  was  contended  for  the  respondents  that, 
as  the  medical  evidence  had  failed  to  prove 
injuriousness  to  health,  the  justices  had 
no  power  to  convict  the  respondents,  and 
The  Great  Western  Railway  Company  v. 
Bishop  (2)  was  cited  in  support  of  that 
contention. 

5.  For  the  appellants  it  was  contended 
that  it  was  not  necessary  to  prove  a  nui- 
sance injurious  to  health,  and  that  the 
case  cited,  which  was  decided  under  the 
Nuisances  Removal  Act,  1855,  was  dis- 
tinguishable. 

6 .  The  justices  considered  that  the  nui- 
sance must  be  proved  to  be  injurious  to 
health,  and  that  on  that  point  the  appel- 
lants' case  was  not  made  out,  it  being 
shewn  that  sick  persons  might  feel  it,  and 
to  a  certain  extent  suffer  from  it,  but  not 
permanently.  The  justices  accordingly 
dismissed  the  complaint. 

7.  The  questions  for  the  opinion  of  the 
Court  were :  First,  was  it  necessary  for 
the  appellants  to  prove  not  only  that  a 
nuisance  was  caused  by  the  effluvium,  but 
also  that  it  was  injurious  to  the  health  of 
the  inhabitants  of  the  district  P  Secondly, 
if  the  Court  should  so  decide,  then  did 
the  appellants  sufficiently  prove  the  efflu- 
vium to  be  "  injurious  to  health  "  within 
the  meaning  of  the  statute  by  evidence 
that  some  nausea  which  was  felt  was 
probably  caused  by  it,  and  that  it  would 
make  sick  persons  within  its  influence 

(2)  41  Law  J.  Sep.  M.C.  120;  Law  Sep.  7 
Q.B.  650. 
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worse,  though  in  the  opinion  of  the  prin- 
cipal medical  witness  it  was  not  actually 
injurious  to  health  P 

Herschell  (A.  L.  Smith  with  him),  for 
the  appellants. — First,  a  nuisance  com- 
plained of  under  section  114  of  the  Public 
Health  Act,  1875  (1),  need  not  be  injuri- 
ous to  health.  This  case  differs  from  The 
Great  Western  Railway  Company  v.  Bishop 
(2),  where  it  was  held  that  in  section  8 
of  the  Nuisances  Removal  Act,  1855 
(which  corresponds  with  part  of  section  91 
of  the  Public  Health  Act,  1875),  the 
words  "a  nuisance  or  injurious  to  health  " 
did  not  include  any  other  nuisances  than 
such  as  were  injurious  to  health.  The 
difficulty  there  felt  of  giving  a  reasonable 
meaning  to  the  word  "nuisance,"  unless 
restricted  to  a  nuisance  injurious  to 
health,  does  not  arise  here,  inasmuch  as 
section  114  of  the  Public  Health  Act, 
1875,  is  one  of  a  group  of  sections  dealing 
with  offensive  trades ;  and  the  word  nui- 
sance, if  it  needs  to  be  limited,  is,  there- 
fore, naturally  to  be  limited  to  nuisances 
apt  to  be  caused  by  offensive  trades.  The 
provision  that  for  the  purpose  of  founding 
proceedings  any  ten  inhabitants  of  the 
urban  sanitary  district  may  certify  the 
nuisance  is  a  strange  one,  if  nuisances  to 
health  are  alone  intended.  Secondly, 
there  was  evidence  of  injuriousnees  to 
health.  Permanent  injury  to  health  is 
not  necessary,  and  injuriousnees  to  the 
health  of  persons  already  ill  is  enough. 

Gave,  for  the  respondents. — The  words 
in  section  114,  "  a  nuisance  or  injurious 
to  health,"  mean  a  nuisance  to  health  or 
injurious  to  health.  The  Legislature 
must  be  taken  to  have  had  the  decision 
in  The  Great  Western  Railway  Company 
v.  Bishop  (2)  present  to  its  mind  when 
it  used  the  words  upon  which  a  construc- 
tion had  been  put  in  that  case.  Section 
112,  which  deals  with  a  trade  established 
after  the  passing  of  the  Act,  extends  to 
"any  noxious  or  offensive  trade,"  but 
section  113,  which  deals  with  trades 
established  either  before  or  after  the  pass- 
ing of  the  Act,  is  confined  to  "  noxious  or 
injurious  effects."  And  section  114,  deal- 
ing as  it  does,  like  section  113,  with 
trades  established  either  before  or  after 
the  passing  of  the  Act,  is  to  be  read  as 


[N.S. 

Co.,  Ezcm. 

confined,  like  section  113,  to  such  trades 
as  are  not  merely  offensive,  but  noxious 
or  injurious.  The  fact  of  sick  persons 
being  made  worse  is  not  enough  to  con- 
stitute injuriousness  to  health  within  the 
meaning  of  the  statute. 

Herschell  was  not  heard  in  reply. 

Kbllt,  C.B. — The  case  turns  upon  the 
construction  of  section  114  of  the  Public 
Health  Act,  1875,  which,  together  with 
sections  112  and  113,  deals  with  offensive 
trades.  The  section  enacts  that  upon 
complaint  made,  as  there  mentioned,  of 
any  place  used  for  any  trade  or  manufac- 
ture which  causes  effluvia,  the  justices 
are  to  enquire  into  the  complaint,  "  and  if 
it  appears  to"  them  "that  the  business 
carried  on  ....  is  a  nuisance,  or  causes 
any  effluvia  which  is  a  nuisance,  or  in- 
jurious to  the  health  of  any  of  the  inha- 
bitants of  the  district,"  then  (subject  to 
matter  to  which  I  need  not  refer)  the  per- 
son offending  is  to  be  liable  to  a  penalty. 
Now,  upon  the  point  whether  the  nui- 
sance was  injurious  to  health,  the  facts 
are  thus  stated  in  the  concluding  words 
of  paragraph  6  of  the  case.  Paragraph  6 
states  that  upon  that  point  the  appel- 
lants' case  appeared  not  to  have  been 
made  out,  "  it  being  shewn  that  sick  per- 
sons might  feel  it,  and  to  a  certain  extent 
suffer  from  it,  but  not  permanently."  And 
the  words  of  the  second  question  are, 
"  Did  the  appellants  sufficiently  prove  the 
effluvium  to  be  injurious  to  health  within 
the  meaning  of  the  statute  by  evidence 
that  some  nausea  which  was  felt  was 
probably  caused  by  it,  and  that  it  would 
make  sick  persons  within  its  influence 
worse,  though  in  the  opinion  of  the  prin- 
cipal medical  witness  it  was  not  actually 
injurious  to  health  ?  "  My  clear  opinion, 
having  regard  to  the  words  of  the  statute, 
"any  of  the  inhabitants  of  the  district," 
is  that  causing  effluvia  which  have  the 
effect  of  making  sick  persons  within  the 
district  worse  is  injury  to  health  within 
the  meaning  of  the  statute.  1  am  of 
opinion,  therefore,  that  ike  appeal  must 
be  allowed. 

Stbphkn,  J. — Two  questions  are  sub- 
mitted to  us.  To  the  first  question  I 
answer,  No ;  it  was  not  necessary  for  the 
appellants  to  prove  that  the  nuisance 
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caused  by  the  effluvia  was  injurious  to       As  to  the  second  of  the  two  questions 

health.    Sections  112  to  115  of  the  Act  submitted  to  us,  which  I  understand  to  be 

deal  with  offensive  trades.     The  first  whether  the  suffering  of  sick  people  in 

question  arising  is,  whether  in  the  words  health,  but  not  permanently,  was  an  in- 

of  section  114,  "  a  nuisance  or  injurious  jury  to  health  within  the  meaning  of  the 

to  the  health  of  any  of  the  inhabitants  of  statute,  I  will  only  add  to  what  my  Lord 

the  district,"  the  word  "  or  "  is  disjuno-  has  said,  that  an  offensive  smell  whioh 

tive,  or  whether,  on  the  contrary,  the  makes  siok  people  worse  must  more  or 

word  "  nuisance "  is  to  be  read  in  con-  less  interfere  with  the  health  of  robust 

nection  with  the  words,  "  to  the  health  of  people.    Both  the  questions  submitted  to 

any  of  the  inhabitants  of  the  district."  us  ought,  I  think,  to  be  answered  in 

The  respondents  seek  to  make  out  that  favour  of  the  appellants. 


(2),  decided  upon  18  &  19  Vict.  c.  121. 
s.  8,  where  the  Court  asked  how  a  reason- 
able interpretation  was  to  be  given  to  the    Solicitors— Williamson,  Hill  &  Co.,  agent*  for 
word  "  nuisance  "  save  by  restricting  it       H.  W.  Pearson,  Maiton,  for  appellant* ;  Emmett 
to  a  nuisanoe  to  health.     But  there  is       &  Son,  agents  for  A.  H.  Jackson,  Maiton,  for 
no  difficulty  in  restricting  the  meaning  of  respondents, 
the  word  "  nuisance  "  in  section  114  of 
the  Public  Health  Act,  1875,  without 
confining  it  to  a  nuisance  to  health,  for 

it  may  easily  be  restricted  to  a  nuisanoe   

such  as  offensive  trades  are  apt  to  cause. 
I  think,  therefore,  that  whether  the  nui- 
sance was  or  was  not  injurious  to  health, 
the  appeal  must  be  allowed. 


to  health,  by  reference  to  the  case  of  The 


Case  remitted  with  the  opinion  of  the 
Oowt. 
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Abortion— attempt  to  procure:  noxious  thing]— 
A  "  noxious  thing"  within  the  24  &  25  Vict 
c  100.  as.  68,  69,  means  anything  which  is 
harmful  as  administered,  although  not  neces- 
sarily harmful  per  as.  The  prisoner,  with  in- 
tent to  procure  miscarriage,  gave  V.  an  ounce 
bottle  of  oil  of  juniper,  telling  her  to  take  it 
in  two  doses  of  half  an  ounce  each.  She  took 
one  such  dose,  which  caused  violent  sickness. 
There  was  evidence  that  the  bottle  given  by  the 
prisoner  contained  500  to  600  drops  of  oil  of 
juniper ;  that  oil  of  juniper  in  small  quan- 
tities of  from  Ave  to  twenty  drops  is  com- 
monly used  without  any  bad  effect  as  a  diuretic, 
but  that  taken  in  a  dose  of  half  an  ounce  it  acts 
as  a  powerful  stimulant  and  irritant,  and  pro- 
duces violent  purging  and  vomiting,  which  would 
have  a  tendency  to  produce  miscarriage  by  rea- 
son of  the  shock  to  the  system  and  the  straining 
of  the  parts  consequent  upon  the  purging  or 
vomiting ;  and  that  a  dose  of  half  an  ounce  of 
oil  of  juniper  would  be  a  very  dangerous  dose 
to  administer  to  a  pregnant  woman,  and  that 
such  danger  would  consist  in  the  high  probability 
of  its  causing  miscarriage: — Held,  that  there 
was  evidence  that  the  half  ounce  of  oil  of  juniper 
was  a  "  noxious  thing  "  within  the  meaning  of 
the  section.   Reg.  v.  Cramp,  44 

Adulteration.   See  Sale  of  Food  and  Drags  Act. 

Affiliation.  See  Bastardy  A  mendment  Act. 

Appeal.   See  Lunatic.  Practice. 

Abjusst.   See  Warrant  of  Commitment. 

Assault — consent :  child  of  tender  gears] — The 
prisoner  was  indicted  at  Quarter  Sessions  for  an 
indecent  assault  on  a  girl  seven  years  of  age. 
The  chairman  refused  to  allow  the  prisoner's 
counsel  to  address  the  jury  on  the  question  of 
the  girl's  consent  to  the  prisoner's  act,  ruling 
that  a  child  of  seven  years  old  might  submit, 


but  was  incapable  of  giving  consent  m  such  a 
ease : — Held,  that  such  ruling  was  wrong.  Beg. 
v.  Bead  (2  Car.  &  K  957  ;  8  Cox  C.C.  266) 
followed.   Beg.  v.  Boodle*],  88 

Bastardy — appeal :  absence  of  appellant :  order 
masked  not  upon  merits :  second  order:  Juris- 
diction of  justices] — Upon  an  appeal  coming  on 
for  hearing  to  the  sessions  against  an  order  ad- 
judicating the  appellant  to  be  the  putative 
father  of  a  bastard  child,  it  appeared  that  the 
respondent,  the  mother  of  the  chad,  and  the 
witnesses  on  her  behalf,  were  not  in  attendance, 
owing  to  some  mistake.  The  Court  refused  to 
adjourn  the  appeal,  and  quashed  the  order:— 
Held,  that  as  the  order  had  been  quashed  in 
the  absence  of  all  evidence,  there  had  been  no 
decision  by  the  sessions  on  the  merits  so  at 
to  be  final,  and  that  a  fresh  order  could  be  ap- 
plied for  to  the  justices  at  petty  sessions  by  the 
respondent  against  the  appellant.  Tie  Queen 
Qlynne  (41  Law  J.  Rep.  M.C  58)  distin- 
guished.  Reg.  v.  The  Justices  of  Essex,  67 

Bastardy  Aketdmht  Act — order  of  affiliation  : 
mistake  in  drawing  up  order:  omission  of 
words  "maintenance  ana  education''  :  amend- 
ment]—By  the  Bastardy  Amendment  Act,  1872, 
s.  4,  the  justices  who  adjudge  a  man  to  be  the 
father  of  a  bastard  child  may  make  an  order 
upon  him  for  the  payment  to  the  mother  of  s 
sum  of  money  weekly  tor  the  "  maintenance  and 
education  "  of  the  child  -.—Held,  that  an  order 
purporting  to  be  under  section  4  for  the  pay- 
ment of  a  weekly  sum  to  the  mother  abso- 
lutely, and  which  contained  no  direction  for  the 
application  of  any  part  thereof  for  the  "main- 
tenance and  education "  of  the  child,  ins  had, 
and  could  not  be  amended  by  the  Court  under 
12  &  13  Vict.  c.  45.  s.  7.   Beg-     Podhurg,  U 

Bicycle.   See  Turnpike  Toll. 
Bt-Lawh.  See  Common. 
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Child.   See  Assault. 

Cim  Emuxbbbs.  See  Poor  Bate. 

Coal  Moras  Rboulation  Aot— insufficient  ventila- 
tion in  mine:  expense  of  alteration:  informa- 
tion :  liability  of  manager]— By  the  Coal  Mines 
Regulation  Act,  1872  (85  &  36  Viet  c  76), 
b.  51,  it  is  provided  that,  in  the  erent  of  any 
contravention  of  the  general  rales  set  oat  in 
that  section,  the  owner,  agent,  and  manager 
shall  be  each  guilty  of  an  offence,  unless  he 
proves  that  he  has  taken  all  reasonable  means 
to  prevent  such  contravention.  The  first  of  all 
each  general  rales  provide  that  an  adequate 
amount  of  ventilation  shall  be  constantly  pro- 
duced in  every  mine  to  render  harmless  noxious 
gases,  so  that  the  working  places  of  the  shaft 

■  of  such  mine,  and  the  travelling  roads  to  and 
from  such  working  places,  shall  be  in  a  fit  state 
for  working  and  passing  therein.  The  respon- 
dent, who  was  a  certified  manager  of  a  colliery 
mine,  at  a  salary  of  1/.  per  week,  was  charged 
with  an  offence  under  section  61,  rule  1.  It 
was  proved  that  the  mine  was  improperly  ven- 
tilated, and  that  the  respondent  might  have 
improved  the  ventilation  with  the  resources  at 
his  disposal,  but  that  the  requisite  provision  for 
the  proper  ventilation  of  the  mine  would  have 
involved  an  outlay  of  2001.  .—Held,  that  the 
finding  of  the  justices,  that  the  respondent  had 
omitted  to  employ  the  resources  at  his  disposal 
for  the  improvement  of  the  ventilation  of  the 
mine,  disclosed  an  offence  under  section  61, 
for  which  he  was  liable  to  be  convicted.  Hall 
v.  Hopwtod,  17 

Common— metropolitan  commons  supplemental  act, 
1877:  validity  of  by-laws:  right  of  public 
meeting:  common  dedicated  to  use  and  recrea- 
tion of  public]— A  common  was  by  Act  of  Par- 
liament dedicated  to  the  use  and  recreation  of 
the  public,  and  directed  to  be  regulated  and 
managed  by  the  Metropolitan  Board  of  Works, 
who  were  empowered  to  frame  by-laws  and  re- 
gulations for,  among  other  things,  the  preserva- 
tion of  order  on  the  common.  A  by-law  made 
under  this  power  prohibited  the  delivery  of  any 
public  speech,  lecture,  sermon  or  address  of 
any  kind,  except  with  the  written  permission 
of  the  Board  first  obtained,  and  upon  such  por- 
tions of  the  common  and  at  such  times  as  might 
by  such  written  permission  be  directed  and 
sanctioned  by  the  board  -.—Held,  that  the  by-law 
was  valid,  not  being  ultra  vires  as  repugnant 
to  the  laws  of  England  or  the  intention  of  the 
particular  Act,  and  that  it  was  a  reasonable 
mode  of  regulating  the  user  of  the  common  to 
require  previous  information  of  the  object  and 
character  of  any  meeting  proposed  to  be  held 
thereon.  De  Morgan  v.  The  Metropolitan  Board 
of  Works,  61 

OoxFLanrairr,  Dbatb  of.  See  Lapse  of  Pro- 
ceedings. 


CoironaranoN  ax  pasts.  See  Public  Health  Act 

Coxsmrr.   See  Assault. 

Coxstablb.   See  Warrant  of  Commitment 

Oouhtt  or  A  Towa.   See  Poor. 

Obdobal  Mattsb.   See  Practice. 

Caoas- Examination.   See  Libel. 

Dbbtobs  Act — adjudication  of  bankruptcy:  in- 
fant :  trade  debts :  infants  relief  act] — The  pri- 
soner was  convicted  under  section  12  of  the 
Debtors  Act,  1869  (82  &  33  Vict  c  62),  for 
that  he,  within  four  months  before  the  presen- 
tation of  a  bankruptcy  petition  against  him, 
upon  which  he  was  adjudged  bankrupt,  quitted 
England,  taking  with  him  property  to  the 
amount  of  201.  which  ought  by  law  to  have  been 
divided  amongst  his  creditors.  The  prisoner, 
who  traded  in  Hull,  left  England  with  a  sum  of 
money  exceeding  201.,  and  was  during  his  ab- 
sence adjudged  bankrupt.  .  At  the  time  he  was 
so  adjudged,  he  was,  as  also  at  the  present 
time,  a  minor.  The  debts  proved  against  his 
estate  in  the  bankruptcy  were  trade  debts, 
and  it  did  not  appear  that  any  debts  for  neces- 
saries supplied  to  him  existed  : — Held,  that  the 
conviction  could  not  be  upheld,  because  the  pri- 
soner had  no  creditors  amongst  whom  the  said 
sum  of  money  ought  by  law  to  have  been 
divided,  the  trade  contracts  being,  by  the  Infants 
Relief  Act.  1874  (37  &  38  Vict.  c.  62.  s.  1),  void. 
Reg.  v.  Wilson,  18 

Dotbbh  Wabbamt.   See  Summary  Jurisdiction. 

EviDBXCB.   See  Libel. 


Fokoxkt — fictitious  christian  name] — The  prisoner 
in  payment  for  a  pony  and  cart  purchased  by 
him  from  the  prosecutor,  drew  a  cheque,  in 
the  presence  of  the  prosecutor,  upon  a  bank  in 
which  he,  the  prisoner,  had  no  account,  in  the 
name  of  William  Martin,  his  real  name  being 
Robert  Martin,  and  gave  it  to  the  prosecutor 
as  his,  the  prisoner's,  own  cheque  drawn  in  his 
own  name.  The  prosecutor  received  it  in  the 
belief  that  it  was  drawn  in  the  prisoner's  own 
name: — Held,  that  as  the  prisoner  gave  the 
oheque  entirely  as  his  own,  his  subscribing  it 
by  a  fictitious  name  did  not  make  it  a  forgery, 
the  credit  having  been  wholly  given  to  himself, 
without  any  regard  to  the  name,  or  any  rela- 
tion to  a  third  person.  Dunn's  due  (1  L  0.  C. 
69)  followed.   Beg.  r.  Martin,  11 

Ouabdiahs.  See  Poor. 
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Hishwat — name  of  owner  of  cart,  when  to  bo 
fainted  on  it:  highway  act:  "oarf :  custom* 
and  inland  revenue  dutiee  act,  1889]— A  light 
spring  cart  used  by  the  maker  of  agricultural 
implements  for  conveying  them  to  market  as 
veil  as  for  driving  himself  and  family  from 
place  to  place,  and  on  which  he  paid  a 
tax  under  82  fit  83  Vict,  c  14.  *.  18,  is  not 
a  "  cart  "  within  the  meaning  of  section  76  of 
the  General  Highway  Act,  1885  (6  &  6  Will. 
4.  c.  60),  so  as  to  make  it  necessary  for  the 
owner's  name  to  be  painted  thereon.  Danby 
v.  Hunter,  16 

 See  Public  Health. 

Infant.   See  Debtors  Act. 

Iwirmmoar.  See  Poor-rate. 

JuKisDicnox.  See  LibeL 


 ,  Ovens,  or— justice* .  summary  jurisdic- 
tion: mem  rea:  assault  and  battery :  24  f  25 
Viet.  e.  100.  at.  42  and  46]— The  question  as 
to  property  which  will  oust  the  jurisdiction  of 
justices  to  determine  a  charge  of  assault  under 
24  &  25  Vict.  c.  100.  a  42,  must  be  a  question  as 
to  real  property.  Where  two  persons  who  were 
gamekeepers  in  the  employ  of  a  landlord  of  a 
form  to  whom  the  right  to  game  and  rabbits 
was  reserved,  were  charged  before  the  justices 
by  the  tenant  of  such  form,  under  24  &  25  Vict, 
c.  100.  s.  42,  with  assaulting  and  beating  him, 
and  the  acts  complained  of  were  done  in  a  scuffle 
to  take  from  the  tenant  whilst  on  his  farm 
his  bag,  in  which  were  rabbits  claimed  as  the 
landlord's  property : — Held,  that  the  foot  that 
the  justices  were  of  opinion  that  the  gamekeepers 
acted  under  a  bona  fide  belief  that  they  had  a 
right  to  do  the  acts  complained  of  did  not  oust 
the  jurisdiction  of  the  justices,  no  question 
having  arisen  as  to  title  to  any  interest  in 
land  within  the  meaning  of  section  46  of  24  & 
26  Vict,  c  100.    White  v.  Fox.  60 

Ju8TicBs.    See  LibeL  Poor. 

Lapse  of  Pbocbkdings — obscene  books:  order  for 
destruction :  death  of  complainant  before  order] 
— In  an  appeal  to  sessions  against  an  order 
made  by  a  magistrate  under  Lord  Campbell's 
Act  (20  &  21  Vict.  c.  83),  for  the  destruction 
of  certain  books  found  on  the  appellant's  pre- 
mises, it  was  proved  that  the  complainant  had 
died  after  the  summons  was  issued,  bnt  before 
the  order  appealed  against  was  made.  There- 
upon it  was  contended  by  the  appellant  that 
the  proceedings  lapsed,  as  there  was  then  no 
person  in  the  position  of  a  prosecutor: — Held, 
that  inasmuch  as  the  proceedings  were  quasi 
criminal  in  their  nature,  the  death  of  the  com- 


Slainant  created  no  lapse,  and  that  it  was  the 
uty  of  the  magistrate,  having  once  issued  his 
summons  on  the  information,  to  proceed.  Beg. 
t.  Truelove,  67 

Libhl — defamatory :  Jurisdiction  of  magistrate  on 
criminal  charge  of  libel:  evidence  of  truth  of 
libel,  when  admissible:  Lord  Campbell*  Act]— 
On  the  hearing  before  a  magistrate  of  an  in- 
formation under  section  6  of  Lord  Campbell's 
Act  (6  &  7  Vict.  c.  96)  for  maliciously  publish- 
ing a  defamatory  libel,  the  magistrate  has  no 
jurisdiction  to  receive  evidence,  whether  on 
cross-examination  of  the  plaintiffs  witnesses 
or  on  the  direct  testimony  of  witnesses  called 
by  the  accused,  to  prove  the  truth  of  the  libel- 
lous matter  charged,  on  the  ground  that  the 
truth  is  not  in  issue  before  him,  and  cannot  at 
that  stage  constitute  any  defence.    Beg.  v. 

Lunatic — pauper  in  workhouse :  where  resident: 
order  for  removal  to  asylum  made  by  officiating 
clergyman  :  practice :  appeal  from  order  of  ses- 
sions :  appeal  from  divisional  court  without 
leave  :  judicature  act] — It  is  provided  by  16  & 
17  Vict.  c.  97.  s.  67,  that  in  certain  cases  a 
pauper  deemed  to  be  a  lunatic  may  be  examined 
by  the  officiating  clergyman  of  the  parish  in 
which  he  is  resident,  and  that  an  order  may  be 
made  by  that  clergyman  and  another  person, 
directing  him  to  be  received  into  an  asylum.  It 
is  enacted  by  7  &  8  Vict.  c  101.  s.  66,  that  for  the 
purpose  of  relief,  settlement  and  removal  of 
poor  persons,  the  workhouse  of  a  union  shall 
be  considered  as  situated  in  the  parish  to  which 
such  poor  person  is  chargeable : — Held  (affirm- 
ing the  decision  of  the  Queen's  Bench  Division), 
that  an  order  for  the  removal  of  a  .pauper 
lunatic  under  16  &  17  Vict,  c  97,  is  not  an 
order  within  section  66  of  7  &  8  Vict.  c.  101, 
and  that  such  an  order  made  by  the  officiating 
clergyman  of  O,  for  the  removal  of  a  pauper 
then  in  the  workhouse  of  C.  was  duly  made, 
although  the  pauper  did  not,  before  entering 
the  workhouse,  reside  in  the  parish  of  C.  Beg. 
v.  Pemberton.   Beg.  v.  Smith  (App.),  29 

An  appeal  from  an  order  of  the  Queen's  Bench 
Division,  discharging  a  rule  for  a  certiorari  to 
bring  up  an  order  of  justices  in  petty  sessions, 
is  not  an  appeal  from  an  inferior  Court  within 
section  45  of  the  Judicature  Act,  1873,  and  no 
leave  to  appeal  is  required.  Ibid. 

—  reception  of  lunatics  in  an  unlicensed  house  : 
honest  belief]— 8  5s  9  Vict,  c  100.  s.  44, 
makes  it  an  offence  for  any  person  to  receive 
two  or  more  lunatics  into  any  house,  unless 
such  house  shall  be  an  asylum  or  hospital  regis- 
tered under  the  Act,  or  a  house  duly  licensed 
under  the  Act  -.—Held,  that  to  constitute  sueh 
an  offence,  knowledge  or  absence  of  knowledge 
of  the  person  receiving  lunatics  as  to  their 
lunacy  is  immftfrwial,  The  defendant  was  con- 
victed under  such  Act,  but  it  was  specially 
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found  by  the  jury  that  though  the  persona  so 
received  were  lunatic,  the  defendant  honestly, 
and  on  reasonable  grounds,  believed  that  they 
were  not  lunatic.  Held,  that  sueh  belief  was 
immaterial,  and  that  the  conviction  was  right. 
Beg.  v.  Bishop,  46 

 See  Poor  Law. 

Mxws  Rha.   See  Jurisdiction,  Ouster  of. 

MwBOPOua  MAKAonamr — rate:  inequality  of 
benefit :  exemption  of,  or  levy  of  rate  at  a  lower 
scale  on,  part  of  a  parish :  description  of 
sueh  parts  in  precept] — By  the  Metropolitan 
Management  Act,  1866,  s.  168,  district  boards 
may  require  the  overseers  of  parishes  within 
their  district  to  levy  the  sums  which  sueh 
boards  may  require  for  the  execution  of  the 
Act.  By  section  1 69,  district  boards  can  exempt 
or  rate  on  a  lower  scale  parts  of  parishes  not 
benefited  or  benefited  to  a  less  degree  than  other 
parts  by  such  expenditure.  The  overseers  of  L. 
were  required,  by  a  precept  of  the  district  board, 
to  levy  a  sum  for  .the  expenditure  incurred  in 
the  execution  of  'the  above  Act.  The  precept 
directed  that,  as  regards  such  parts  of  "  the 
parish  as  consist  of  lands  used  as  arable,  meadow 
or  pasture  lands  only,  or  as  woodland,  orchard, 
market,  hop,  herb,  flowers,  fruit  or  nursery 
market  garden,"  the  rate  should  be  levied  on  a 
lower  scale.  There  was  a  considerable  quantity 
of  such  land  in  the  parish,  the  whole  of  which 
was  assessed  at  the  lower  scale,  though  it  did 
not  lie  altogether,  but  was  scattered  about: 
— Held  {affirming  the  decision  of  the  Queen's 
Bench  Division),  that  the  rate  was  good,  and 
that  the  precept  sufficiently  described  the  nature 
of  the  property  to  be  rated  at  the  lower  rate. 
Beg.  v.  The  London,  Brighton  and  South  Coast 
Bail.  Co.  (App.),  82 

Metropolitan  Cokhonh.   See  Common. 


Mtnm — metalliferous  mines  regulation:  fencing 
shaft  of  abandoned  mine :  owner :  person  in- 
terested in  minerals] — The  appellant  was  lessee 
of  a  lead  mine  and  of  all  the  duties  arising 
therefrom,  under  a  lease  from  the  Duchy  of 
Lancaster,  by  which  he  had  to  pay  to  the 
duchy,  by  way  of  rent,  all  he  might  annually 
receive  in  respect  of  the  mine,  with  an  ad- 
ditional yearly  rent  of  five  shillings.  The  mine 
was  demised  to  him  subject  to  a  custom  by  which 
all  the  subject*  of  the  realm  have  a  right  to 
search  there  for  veins  of  lead  ore,  upon  paying 
certain  duties,  and  the  appellant  had  no  pecu- 
niary interest  in  the  mine  or  in  the  minerals 
thereof.  Section  18  of  the  Metalliferous  Mines 
Regulation  Act,  1872  (86  &  86  Vict,  c,  77),  re- 
quires the  owner  of  an  abandoned  mine  to  which 
the  Act  applies  and  every  other  person  inter- 
ested in  the  minerals  of  the  mine,  to  cause  the 
Vox.  49.— M.C, 


top  of  the  shaft  to  be  fenced,  and  section  41 
states  that  the  term  "  owner  "  means  any  person 
"  who  is  the  immediate  proprietor,  or  lessee,  or 
occupier  of  a  mine,"  and  "  does  not  include  a 
person  who  merely  receives  a  royalty  rent  or  fine 
from  a  mine,  or  is  merely  the  proprietor  of  a  mine 
subject  to  any  lease,  grant  or  licence  for  the 
working  thereof,  or  is  merely  the  owner  of  the 
soil  and  not  interested  in  the  minerals  of  the 
mine" : — Held,  that  the  appellant  was  neither 
owner  of  the  mine  nor  a  person  interested  in 
its  minerals  within  the  meaning  of  section  18, 
and,  therefore,  upon  the  mine  being  abandoned 
he  was  not  liable  to  cause  the  top  of  its  shaft  to 
be  fenced  as  required  by  that  section.  Ark- 
wright  v.  Evans,  82 
Quare,  whether  the  statute  applies  to  a  mine 
which  belongs  to  the  Duchy  of  Lancaster.  Ibid. 

Misdhkkaxoub.    See  Debtors  Act. 

Notsakot.  See  Public  Health  Act. 
Obscuhb  Books.   See  Lapse  of  Proceedings. 

Poon — guardians  ex  officio:  county  justices: 
county  of  a  town]— By  4  &  6  Will.  4.  e.  76. 
s.  88,  every  justice  of  the  peace  residing  in  any 
parish  and  acting  for  the  county,  riding  or 
division  in  which  a  union  is  situated,  is  made 
an  ex  officio  guardian,  and  is  entitled  to  act  as 
such  .—Held,  that  the  term  "county"  in  the 
above  section  included  the  county  of  a  town. 
Beg.  v.  Pearce,  81 

Poon  Law — settlement  of  pauper  lunatic :  hus- 
band and  unfe:  desertion  by  husband:  order 
of  removal:  wife's  settlement)— By  24  &  26 
Vict,  c  66.  s.  3,  a  married  woman  who  has 
been  deserted  by  her  husband,  and  who,  after 
such  desertion,  has  resided  for  three  years 
(altered  by  29  &  80  Vict.  e.  11.  s.  1,  to  one 
year)  in  such  a  manner  as  would,  if  she  were 
a  widow,  render  her  exempt  from  removal, 
shall  not  be  liable  to  be  removed  from  the 
parish  wherein  she  shall  be  resident  unless  her 
husband  returns  to  cohabit  with  her.  A  pauper 
lunatic  was  married  to  Q.  B.  in  1840,  and 
resided  with  her  husband  for  some  ten  years 
afterwards.  She  committed  adultery,  and  was 
eventually  told  by  her  husband  to  leave  his 
house  on  that  account.  She  left  accordingly, 
and  never  returned  to  cohabit  with  him.  From 
1866  up  to  the  time  of  her  removal  to  the 
lunatic  asylum  in  1877  she  resided  at  Chat* 
ham,  and  such  residence  was  in  such  manner 
and  under  such  circumstances  as  would  have 
rendered  her  irremovable  bad  she  been  a  single 
woman.  The  husband's  settlement  was  in  the 
M.  Union  -.—Held,  that  there  had  been  a  "  de- 
sertion "  of  the  pauper  by  her  husband  within 
the  meaning  of  24  &  26  Vict  c.  66.  s.  8,  and 
that  consequently  the  pauper  did  not  follow 
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his  settlement,  bat  wu  irremovable  from  Chat- 
ham. Whether  the  pauper  acquired  a  settle- 
meat  by  residence  at  Chatham  under  the 
Divided  Parishes,  &c,  Act  (39  &  40  Viet.  c.  61), 
a.  34,  quart.  Beg.  v.  The  Guardians  <rf  the 
Maidstone  Union,  36 

Pooh  Rati  —occupier  going  out  before  the  rate  dis- 
charged :  unoccupied  premises] — The  16th  section 
of  82  &  86  Vict.  c.  41  relieving  the  occupier 
who  was  in  occupation  at  the  time  of  making 
the  rate,  bnt  who  has  gone  out  before  it  was 
wholly  paid,  from  the  rate  except  in  proportion 
to  the  time  he  haa  occupied,  applies  only  to  the 
case  where  there  is  an  incoming  occupier,  and 
not  where  the  premises  are  left  unoccupied. 
The  Overseen  of  8t.  Werburgh,  Derby,  v.  Hut- 
chinson, 28 

  exemption  from :  civil  engineers :  institu- 
tion: primary  object  of  society :  purposes  of 
science,  literature  and  fine  arte] — A  society 
known  as  "  the  Institution  of  Civil  Engineers/' 
was  formed  for  the  purpose  of  promoting  the 
general  advancement  of  mechanical  science,  and 
more  particularly  the  acquisition  of  that  species 
of  knowledge  which  constitutes  the  profession 
of  a  civil  engineer,  being  the  art  of  directing 
the  great  sources  of  power  in  nature  for  the  use 
and  convenience  of  man,  as  the  means  of  pro- 
duction and  of  traffic  in  states  both  for  external 
and  internal  trade,  as  applied  in  the  construc- 
tion of  roads,  bridges,  &«.,  and  in  the  art  of 
navigation  by  artificial  power  for  the  purpose  of 
commerce,  and  in  the  construction  and  adapta- 
tion of  machinery,  and  in  the  drainage  of  cities 
and  towns.  The  by-laws  and  regulations  of 
the  society  stated,  under  the  bead  of"  Objects," 
that  the  institution  was  established  for  the 
general  advancement  of  mechanical  science,  and 
more  particularly  for  promoting  the  acquisition 
of  that  species  of  knowledge  which  constitutes 
the  profession  of  a  civil  engineer.  The  in- 
stitution consisted  of  throe  classes,  namely, 
members,  associates,  and  honorary  members, 
with  a  class  of  students  attached,  and  papers 
were  read  at  the  institution  on  various  sub- 
jects —  Held,  that  the  primary  purpose  of  the 
institution  was  the  edification  and  instruction  of 
its  members  and  students  in  sundry  arts,  with 
the  view  of  enabling  them  the  better  to  practise 
a  particular  profession,  and  consequently  that 
such  institution  was  not  entitled  to  be  exempted 
from  rates  under  6  &  7  Vict.  c.  86,  as  a  society 
established  exclusively  for  the  purposes  of 
science,  literature  or  the  fine  arts.  Beg.  v.  The 
Institution  of  Civil  toigiueert,  84 


moved,  and  than  was  no  agreement  that  they 
should  always  stand  on  the  same  identical  spot, 
though  the  appellant  had  a  right  to  retain  the 
same  relative  position  in  the  row : — Held,  that 
there  was  no  such  occupation  of  the  stall  ss 
rendered  the  appellant  liable  to  be  rated  under 
43  Eli*,  c.  2,  he  having  acquired  only  the 
right  to  a  given  stall  in  a  given  row,  and  not 
the  right  to  place  one  on  any  definite  portion 
of  ground.  Spear  v.  The  Guardians  of  the  Bod- 
min Union,  69 

— —  See  Summary  Jurisdiction. 

Peactics — appeal:  "criminal  cause  or  matter" 
judicature  act:  elementary  education  ad  :  school 
board :  offence  against  by- Unas'] — Section  74  of 
the  Elementary  Education  Act,  1870,  enables  a 
school  board  to  make  by-laws  for  certain  pur- 
poses, and,  amongst  them  for  the  purpose  of 
imposing  penalties,  recoverable  in  a  summary 
manner,  for  breach  of  any  by-law.  8eetion  92 
provides  that  any  penalty  recoverable  summarily 
under  the  Act  may  be  recovered  before  justices 
in  manner  directed  by  the  11  &  12  Viet.  c.  48 
(Jervis*  Act),  and  the  Acts  amending  the  same. 
Upon  an  information  against  the  respondent  to 
recover  a  penalty  for  breach  of  one  of  the  by- 
laws of  a  school  board  justices  stated  a  case  for 
the  opinion  of  the  Queen's  Bench  Division,  who 
gave  judgment  for  the  respondent: — Held,  on 
appeal,  that  this  judgment  was  in  a  "criminal 
cause  or  matter  within  section  47  of  the 
Judicature  Act,  1878,  and  therefore  that  the 
appeal  would  not  He.  Mellor  v.  Dcnhasn 
(App.),89 

■ 

 See  Lunatic. 


to  be  rated:  market:  occupier  of 
etall]— The  appellant  rented  two  stalls  in 
Bodmin  market  year  by  year  at  a  rent  pay- 
able weakly.  The  stalls  in  question  had  been 
put  up  to  auction  and  were  bought  by  the  appel- 
lant and  used  by  him  an  market-days.  The 
stalls  thus  rented  were  capable  of  being  re- 


Pcblic  Hkalth— sale  of  meat  unfit  for 
food:  seizure  by  inspector:  condemnation  by 
justice:  right  of  owner  to  be  heard] — By  the 
Public  Health  Act,  1876  (88  &  89  Vkt 
c  66),  a  116,  an  inspector  of  nuisances  may, 
at  all  reasonable  tunes,  inspect  any  meat 
exposed  for  sale,  or  deposited  in  any  place 
for  the  purpose  of  sale,  or  of  preparation  for 
sale,  ana  intended  for  the  food  of  man  (the 
proof  that  the  same  was  not  exposed  or  de- 
posited for  any  such  purpose,  or  was  not  in- 
tended for  the  food  of  man,  resting  with  the 
party  charged),  and  if  it  appears  to  the  inspector 
that  the  meat  is  unfit  for  the  food  of  man,  he 
may  seize  and  carry  the  same  before  a  justice. 
By  section  117,  if  it  appears  to  the  justice  that 
the  meat  sensed  is  unfit  for  human  food,  he 
shall  condemn  the  same  and  order  it  to  be 
destroyed  or  disposed  of;  and  the  person  on 
whose  premises  the  same  was  found  is  made 
liable  to  a  penalty  on  conviction,  either  by  the 
justice  who  condemned  the  meat,  or  by  any 
other  justice  having  jurisdiction.  The  appellant 
was  convicted  before  two  justices  of  having 
deposited  meat  for  the  purpose  of  sale  or  for 
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the  purpose  of  preparation  for  sale,  found  by 
an  inspector  of  nuisances  to  be  unfit  for  the 
food  of  man.  The  meat  in  question  had  been 
seised  and  carried  away  by  an  inspector,  and 
had  been  ordered  to  be  destroyed  by  a  justice 
ex  part*  without  any  formal  notice  being  given 
to  the  appellant.  It  was  objected  by  the  appel- 
lant that  the  meat  could  not  be  condemned  and 
ordered  to  be  destroyed  by  a  justice  ex  parte 
and  without  notice  to  him  to  attend  and  shew 
cause  against  the  same.  It  was  also  objected 
that  the  conviction  was  bad  for  duplicity:— 
Held,  that  the  condemnation  of  the  meat  and 
an  order  for  destruction  was  an  ex  parte  pro- 
ceeding altogether  apart  from  the  punishment 
of  the  offender.  Held  also,  that  the  purpose  for 
which  the  meat  was  deposited  was  properly 
charged  in  the  alternative,  and  that  conse- 
quently there  was  no  duplicity.  Beg.  v.  White, 
19 

 paving  private  street :  highway  repairable 

by  the  inhabitants  at  large :  decision  of  justices 
as  to  character  of  street  conclusive:  res  judi- 
cata :  public  health  act :  dismissal  of  complaint, 
evidence  of] — A  decision  of  justices,  unap- 
pealed  against,  on  a  summons  under  the  Public 
Health  Act  against  an  owner  of  premises 
abutting  on  a  street,  for  payment  of  the  ex- 
penses incurred  by  the  board  in  paying,  &c., 
such  street  is  final  and  conclusive  as  to  the 
street  being  or  not  being  a  highway  repairable 
by  the  inhabitants  at  large.  Where  such  a 
summons  had  been  dismissed  by  justices  in  1874, 
and  no  certificate  of  dismissal  had  been  required 
or  given  under  section  14  of  11  &  12  Vict  c. 
43,— Held,  that  upon  a  fresh  summons  in  1879, 
the  former  adjudication  was  sufficiently  proved 
by  the  entry  in  the  justices'  notebook,  and  when 
so  proved  was  binding  and  conclusive.  Beg.  v. 
Hutchms,  64 

■  highway :  construction  of  local  act:  pro- 
jection "  over  or  upon  "  pavement :  oriel  window 
not  interfering  with  traffic] — An  Act  "  for  the 
protection  of  the  health  of  the  inhabitants 
of  Liverpool,  and  the  better  regulation  of 
buildings  in  the  borough,"  enacted  (among 
other  provisions  dealing  entirely  with  footways) 
that  "no  projection  of  any  kind  should  be 
made  in  front  of  any  building  over  or  upon  the 
pavement,"  with  certain  exceptions  in  favour  of 
shop  fronts  and  doorways : — Held,  that  an  oriel 
window,  which  projected  over  the  pavement  of 
a  street,  but  did  not  interfere  with  the  use  of  the 
footpath,  but  only  with  the  access  of  light  and 
air  to  the  street,  was  not  within  the  above  pro- 
visions.   Ooldstraw  v.  Duckworth,  78 


of  any  of  the  inhabitants  of  the  district"  of 
such  authority,  complaint  was  made  of  a  trade 
causing  effluvia  which  were  shewn  to  be  a  nui- 
sance, but  were  not  proved  to  affect  health,  ex- 
cept the  health  of  persons  already  ill : — Held, 
that  injury  to  the  health  of  persons  already  ill 
was  injury  to  health  within  the  enactment ;  and 
by  Stbfhxh,  J.,  that  any  nuisance  by  effluvia 
from  an  offensive  trade,  although  not  a  nuisance 
to  health,  was  a  nuisance  within  the  enactment. 
The  Malum  Local  Board  of  Health  v.  The 
Malum  Farmers'  Manure  and  Trading  Co. 
(Urn.),  90 

Rati.   See  Metropolis  Management. 

Ratihq  — sporting  rights:  severed  from  the  occu- 
pation of  the  land]-— When  the  owner  of  land 
occupies  it  himself  and  demises  the  right  of 
sporting  to  another,  the  right  of  sporting  is 
severed  from  the  occupation  of  the  land  within 
the  meaning  of  87  &  88  Vict  c.  54.  s.  6.  sub-s. 
3,  so  as  to  make  the  lessee  of  the  right  of 
sporting  rateable.  The  Queen  v.  Battle,  Sussex 
(86  Law  J.  Rep.  M.C.  1 ;  Law  Rep.  2  ftJB.  8) 
distinguished.  Kenrick  v.  The  Churchwardens 
and  Overseers  of  the  Parish  of  Guilsfield,  27 

Rbs  Judicata.   See  Public  Health. 


Rbvbnuk.   See  Highway. 

Saxb  op  Food  and  Drugs  Act— adulterated  ar- 
ticle: purchaser:  inspector  acting  by  deputy: 
information] — The  respondent  was  summoned 
upon  an  information  laid  by  the  appellant,  the 
inspector  appointed  under  the  Sale  of  Food  and 
Drugs  Act  1875  (38  &  89  Vict  c  63),  for 
having  sold  to  the  prejudice  of  one  Toy  cer- 
tain coffee  which  was  not  of  the  nature  and 
quality  of  the  article  demanded  by  such  pur- 
chaser, contrary  to  the  provisions  of  section  6. 
It  appeared  that  Toy  went  as  the  appellant's 
assistant  and  asked  for  some  best  coffee,  for 
which  he  paid.  On  being  analysed,  the  coffee 
purchased  was  found  to  contain  a  large  pro- 
portion of  chicory.  The  justices  dismissed  the 
information  on  the  ground,  amongst  others,  that 
the  proceeding  having  been  instituted  by  the 
appellant  in  his  official  capacity,  he  and  not 
Toy  should  have  personally  purchased  the 
article  and  dealt  with  the  same : — Held,  upon 
the  above  facts,  that  Toy  might  be  treated  as  an 
ordinary  purchaser,  and  that  the  justices  had 
acted  wrongly  in  entertaining  the  objection. 
Harder  v.  Scott,  78 


 offensive  trade:  "  a  nuisance  or  injurious  to 

health  "  :  injury  to  health  of  sick  persons :  nui- 
sance not  to  health]—  Under  the  Public  Health 
Act  1875,s.  114,  relating  to  complaints  by  an 
urban  sanitary  authority  of  trades  causing  effluvia 
which  are  "a  nuisance  or  injurious  to  the  health 


8issioxs.  See  Lunatic 


SamjUBirr.   See  Poor  Law. 


Spouting  Rights.   See  Rating. 
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Sokmaby  JuKisnicnoK — court  of  summary  juris- 
diction :  proceedings  for  the  recovery  of  poor- 
rates  :  distress  warrant] — A  justice  of  the  peace 
sitting  to  issue  a  warrant  of  distress  for  the  re- 
covery of  poor-rates  is  not  a  Court  of  summary 
jurisdiction  within  the  meaning  of  the  Sum- 
mary Jurisdiction  Act,  1879  (42  &  48  Vict,  c 
49),  and  the  provisions  contained  in  that  statute 
in  no  way  affect  or  apply  to  proceedings  for  the 
recorery  of  poor-rates.   Reg.  v.  Price,  49 

See  Highways. 


Tvurrau  Toll — carriage  drawn  by  steam  or  other 
power:  bicycle] — A  private  Act  (8  Will.  4.  c. 
lv.)  imposed  a  toll  of  6s.  on  every  carriage  of 
whatever  description,  drawn,  impelled  or  set 
in  motion  by  steam  or  by  any  other  power  or 
agency  than  being  drawn  by  horses  or  beasts 
of  draught :  — Held,  that  a  bicycle  was  not  a 
''carriage''  within  the  meaning  of  the  Act, 
which  was  clearly  intended  to  apply  only  to 
carriages  impelled  by  mechanical  power.  Taylor 
T.  GoodwinUS  Law  J.  Rep.  M.O.  104)  distin- 
guished.   Williams  v.  Ellis,  47 

VoLTJSTBBB  Act — administrative  battalion:  dis- 
missal of  member :  commanding  officer:  regula- 
tions]—-By  the  Volunteer  Act,  1868,  s.  21,  sub-s. 
1,  the  commandiug  officer  of  a  Volunteer  corps 
may  discharge  from  the  corps  any  volunteer 
for  breach  of  discipline.  By  sub-section  2, 
a  volunteer  belonging  to  a  corps  or  administra- 
tive regiment  who  is  guilty  of  misconduct  while 
under  arms  or  on  march  or  duty  is  liable  to 
arrest  at  the  order  of  the  officer  then  in  com- 
mand of  the  corps  or  regiment.  The  appellant 
was  a  member  of  the  W.  Corps,  which  consisted 
of  two  companies,  of  which  the  defendant  was 
captain,  commandant  and  commanding  officer. 
Whilst  the  two  companies  were  assembled  in 
camp,  they  formed,  together  with  certain  other 
companies,  an  administrative  battalion,  the 
whole  of  the  companies  in  camp  being  under 


the  command  of  M.,  the  commanding  officer  of 
the  first  administrative  battalion.  On  parade 
of  the  appellant's  corps,  forming  part  of  the  ad- 
ministrative battalion  in  camp,  the  appellant 
was  dismissed  from  the  corps  for  breach  of  dis- 
cipline by  the  respondent,  who  was  present 
superintending  the  company  drill  of  the  corps : 
— Held,  that  the  respondent  was  the  command- 
ing officer  on  the  occasion  when  he  dismissed 
the  appellant  within  the  meaning  of  section  21 
of  the  Volunteer  Act,  1863,  and  that  the  power 
of  the  commanding  officer  of  the  administra- 
tive regiment  was  limited  to  arrest  for  the 
period  during  which  the  regiment  was  collectively 
under  his  control.    Tombs  v.  Magrath,  76 

Wasrakt  of  Cojootkbnt — backing  of  warrant: 
arrest  by  constable] — C.  was  convicted  of  an 
assault  on  two  police  constables  in  the  execution 
of  their  duty.  The  constables  were  members 
of  the  county  police  force  of  Worcestershire, 
and  were  apprehending  C.  in  the  city  of  Wor- 
cester under  a  warrant  issued  by  two  justices 
of  the  county  of  Worcestershire,  for  his  com- 
mitment to  prison  for  default  in  payment  of  a 
fine.  Worcester  is  a  borough  having  a  separate 
commission  of  the  peace  with  exclusive  jurisdic- 
tion, and  a  separate  police  force.  The  warrant 
was  not  backed  by  any  justice  of  the  city  of 
Worcester,  and  C.  was  not  pursued  from  the 
county,  but  found  in  the  city: — Held,  that 
the  conviction  was  wrong,  because  the  constables 
were  not  acting  in  the  execution  of  their  dnty 
in  so  executing  such  warrant.  Reg.  v.  Qsmp- 
ton,  41 

Wobds— "Cart,"  16 

 "  Noxious  thing,"  44 

 "  Over  or  upon,"  73 

 "Owner,"  82 
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[In  the  following  Index  (M.  C.)  denotes  that  the  ease  is  reported  in  the  Magistrates  Cases  Volume.] 


Accomodation  Works.   See  Railways. 
Account,  Matters  of.   See  Practice. 

Administration — Judgment  creditor:  priority: 
judicature  act] — The  rule  by  which  a  judgment 
creditor  of  a  testator  is  entitled  to  priority 
over  simplo  contract  creditors  in  the  adminis- 
tration of  the  assets  of  the  testator  under  an 
administration  decree  is  not  affected  by  sec- 
tion 10  of  the  Judicature  Act,  1875,  which  pro- 
vides that  in  such  administration  of  assets  the 
same  rules  shall  prevail  as  to  the  respective 
rights  of  secured  and  unsecured  creditors  as  may 
be  in  force  under  the  law  of  bankruptcy  with 
respect  to  bankrupts'  estates.  Smith  v.  Mor- 
gan, 410 

Affidavit.   See  Bill  of  Sale.  Practice. 

Aghnct.   See  Husband  and  Wife. 

Ancient  Markbt — cattle :  tollt :  lairs  for  re- 
ception of  cattle:  right  to  collect  tolls  within 
limits  of  market:  metropolitan  market  act :  open- 
ing of  "  new  market  fi :  disturbance :  right  of 
prescription]  —The  plaintiffs  were,  down  to  1 855, 
seised  in  fee  of  an  ancient  market  for  the  sale 
of  cattle,  known  as  Smithfleld  Market,  and 
were  entitled  to  certain  tolls  in  respect  of  cattle 
exposed  for  sale  in  the  market.  In  1855  the 
Smithfleld  Market  was,  under  the  authority  of 
an  Act  of  Parliament,  removed  to  Islington  ; 
but  all  privileges  were  expressly  preserved  to 
the  plaintiffs,  and  it  was  enacted  that  no  new 
market  for  the  sale  of  cattle  should  be  opened 
within  a  distance  of  seven  miles  from  St. 
Vol.  49.— Q.B.,  CP.  &  Exch.,  Index. 


Paul's  Cathedral,  in  the  City  of  London.  One 
of  the  defendants  became  in  1854  lessee  of  cer- 
tain premises  about  six  hundred  yards  distant 
from  the  Islington  Market,  and  within  the  dis- 
tance of  seven  miles  from  St.  Paul's  Cathedral, 
and  converted  them  into  lairs  and  receptacles 
for  cattle,  containing  accommodation  for  about 
four  hundred  head.  Some  of  the  cattle  were 
from  time  to  time  sold  by  the  defendants  upon 
the  premises  between  the  market  days,  which 
were  held  on  Mondays  and  Thursdays.  Beyond 
a  uniform  charge  for  lairage,  there  was  nothing 
in  the  nature  of  a  toll  upon  sales  effected  by 
other  persons  than  the  defendants ;  but  where 
the  defendants  themselves  acted  as  salesmen, 
they  charged  the  same  commission  as  if  the 
cattle  had  been  sold  in  the  plaintiffs'  market. 
Tho  cattle  thus  sold  in  the  interval  between 
the  two  markets  would,  if  there  had  been  no 
opportunity  for  sale  between  the  two  markets, 
have  found  their  way  to  and  have  been  sold 
in  the  market  of  the  plaintiffs : — Held,  on  the 
above  facts,  that  an  action  was  maintainable 
against  the  defendants  for  a  disturbance  of 
the  plaintiffs'  market.  The  Mayor,  $c,  of 
London  v.  Low,  144 

Appeal  as  to  Costs — An  order  for  a  new  trial 
obtained  by  the  defendants  was,  by  the  Court  of 
Appeal,  confirmed  conditionally  on  the  defen- 
dants paying  the  costs  of  the  first  trial : — Held, 
that  an  appeal  by  the  defendants  against  the 
confirming  order  was  not  within  the  rule  which 
prohibits  appeals  as  to  costs  only.  The  Mana- 
gers of  the  Metropolitan  Asylums  District  v. 
HiU  (H.L.),  745 

 See  Practice. 
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queen's  bench,  common  pleas  and  exchequer. 


Apportionmbht.   See  Public  Health. 

Arbitration— validity  and  effect  of  agreement  to 
refer:  pure  question  of  law:  application  for  leave 
to  revoke  $ubau*8ion\—A  contract  entered  into 
between  the  plaintiffs  and  defendants  for  the 
purchase  of  some  wheat  contained  the  following 
clause:  "Should  any  dispute  arise,  the  same 
to  bo  submitted  for  settlement  to  the  arbitration 
of  two  London  cornfactors  respectively  chosen, 
whose  decision  shall  be  final  and  binding":— 
Held,  that  the  clause  in  question  formed  part 
of  the  consideration  for  the  contract,  and  was  in- 
tended to  include  questions  of  law  as  well  as  of 
fact  which  might  arise  upon  the  construction  of 
the  contract   Forwood  f  Co.  v.  Walney,  447 


is  notice  of  an  act  of  bankruptcy,  since  such 
petition  must  be  founded  on  an  act  of  bank- 
ruptcy. On  the  7th  of  May,  1879,  after  seizure 
under  an  execution  by  a  judgment  creditor,  bnt 
before  sale,  such  creditor  received  a  lotter  from 
the  solicitor  for  the  execution  debtor,  giving 
him  notice  that  a  petition  in  bankruptcy  had  on 
the  1st  of  May  in  the  same  year  been  filed  in  a 
certain  County  Court  by  A.  B.  against  the  exe- 
cution debtor.  The  debtor  having  been  after- 
wards adjudged  bankrupt  on  such  petition  :— 
Held,  that  this  letter  was  sufllcient  notice  of  an 
act  of  bankruptcy  committed  by  the  bankrupt 
within  the  meaning  of  section  95  of  the  Bank- 
ruptcy Act,  1869  (32  &  33  Vict,  c  71),  to 
deprive  the  execution  creditor  of  the  protection 
of  that  section.   Lucas  Y.  Dicker,  415 


See  Public  Health  Act. 


Assionmrst.   See  Contract. 


Authority.   See  Company. 
Bailment.   See  Railway  Company. 
Ballot  Act.   See  Municipal  Elections. 

Bankruptcy— disclaimer  by  trustee  of  leasehold 
interest :  leave  of  court :  evidence :  notice  sent  by 
registered  letter]— By  section  23  of  the  Bank- 
ruptcy Act,  1869  (32  &  33  Vict.  c.  71),  the  trus- 
tee is  empowered  by  writing  under  his  hand  to 
disclaim  any  onerous  property  of  the  bankrupt, 
and  section  24  limits  the  time  for  disclaimer 
by  the  trustee  to  twenty-eight  days  after  "  ap- 
plication in  writing  made  to  him  by  any  person 
interested  in  such  property  requiring  him  to 
decide  whether  he  will  disclaim  or  not."  Rule 
28  of  the  General  Roles  of  1871  says  that, 
"  where  any  property  of  a  bankrupt  acquired  by 
a  trustee  under  the  Act  shall  consist  of  a  lease- 
hold interest,  the  trustee  shall  not  execute  a 
disclaimer  of  the  same  without  the  leave  of  the 
Court  being  first  obtained  for  that  purpose : 
— Held,  that  the  rule  merely  regulated  the 
procedure  of  the  Court,  and  that  a  disclaimer 
duly  made  in  time  was  effectual,  though  no  leave 
had  been  asked  for  or  obtained.  Seed  v. 
Harvey,  295 

Where  a  registered  letter  containing  a  notice, 
requiring  the  trustee  to  disclaim,  had  been 
posted,  but  the  trustee  denied  having  ever  re- 
ceived it, — Held,  that  some  evidence  of  the  de- 
livery of  the  letter  to  the  trustee  "or  at  his 
office  must  be  given  to  affect  the  trustee  with 
notice,  under  section  24  of  the  Bankruptcy  Act, 
1869.  Ibid. 

  bankruptcy  act:  execution  creditor:  title  oj 

trustee:  notice  of  a:t  of  bankruptcy] — Notice 
that  a  petition  in  bankruptcy  has  been  filed 


 disclaimer:  use  and  occupation:  trespass: 

personal  liability  of  trustee:  bankruptcy  act]— 
A  trustee  in  bankruptcy  used  and  occupied 
leasehold  premises  of  the  bankrupts,  and^  paid 
the  next  quarter's  rent  to  the  landlord. 
Thenceforth  the  trustee  ceased  to  use  the  pre- 
mises, but  for  a  time  retained  the  key  of  them, 
and  ultimately  disclaimed  the  lease,  and  handed 
over  the  key  to  the  landlord  -.—Held,  that  the 
trustee  was  not  personally  liable,  either  upon 
an  implied  contract  of  tenancy  or  as  a  tres- 
passer, to  pay  the  landlord  in  respect  of  thepos- 
sessionofthe  premises  between  the  time  when 
the  trustee's  actual  occupation  ceased  and  the 
date  of  the  disclaimer.  Lowrey  v.  Barker  #  Sons 
(App.),  433 

Sed  qwere,  per  Cockborw,  C.J.,  and  Thbsiokb,  UJ., 
whether  a  trustee  in  bankruptcy,  although  he 
has  disclaimed,  would  not  be  personally  liaUe 
to  the  lessor  in  respect  of  any  actual  use  and 
occupation  of  the  premises.  Ibid. 

  disclaimer:  liabiiity  of  trustee:  vesting 

of  leaseholds:  "writing  under  ku  hand  : 
bankruptcy  act]—  The  leaseholds  of  a  debtor 
liquidating  under  the  Bankruptcy  Act,  1869, 
are  vested  absolutely  in  the  trustees  on  their 
appointment,  subject  to  the  right  to  disclaim, 
and  the  trustees  are  personally  liable  on  the 
covenants  unless  they  have  made  a  valid  dis- 
claimer. A  letter  signed  by  the  solicitor  of 
the  trustees  in  his  own  name  is  not  a  "  writing 
under  their  hand  "  sufifcient  for  the  puxnoses  of 
disclaimer  within  section  23  of  the  Bankruptcy 
Act,  1869.    Wilson  v.  WaUanx,  437 

 See  Principal  and  Surety. 

Base  Fre.   See  Revenue. 

Bastardy— Appeal:  absence  of  appellant:  order 
quashed  not  upon  merits :  second  order:  juris- 
diction of  justices.  Beg.  x.  Tlu,  Justktt  Qf 
Essex  (M.C.  67),  770 
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Bastardy  Amendment  Act — Order  of  affiliation : 
mistake  in  drawing  up  order :  omission  of  words 
"  maintenance  and  education " :  amendment. 
Rig.  v.  Padbwry  (M.C.  55),  611 

Bill  of  Exchange— blank  acceptance:  drawing 
and  indorsement  by  apparent  drawer  forged] — 
The  defendant  accepted  a  bill  of  exchange  in 
blank.  Drawing  and  drawer's  indorsement  were 
afterwards  forged  by  the  person  to  whom 
the  defendant  gave  the  bill.  The  plaintiffs  took 
the  bill  for  value  without  notice  -.—Held,  that 
the-forgery  of  the  drawing  and  indorsement  did 
not  prevent  the  defendant  from  being  liable  to 
the  plaintiffs.  London  and  South  Western  Bank 
(Lim.)  v.  Wentworth,  857 

 See  Partnership. 

Bill  of  Lading.   See  Shipping. 

Bill  of  Sale — registration :  sale  of  goods  by  sheriff 
under  execution  :  receipt  and  inventory  given  by 
sheriff's  officer:  bills  of  sale  act] — A  sheriffs 
officer  seized  goods  of  the  judgment  debtor  at 
his  house  under  a  fi.  fa.,  and  sold  them  to  the 
debtor's  father-in-law,  to  whom  he  gave  a  re- 
ceipt for  the  purchase-money,  with  an  inventory 
of  the  goods  written  under  it  On  the  same 
day  the  purchaser  let  the  goods  to  the  debtor, 
who  kept  possession  of  them  until  they  were 
again  seized  in  execution :  —Held  (affirming 
the  judgment  of  a  Divisional  Court—  Cocx- 
bubk,  C.J.,  and  Pollock,  B.),  that  the  receipt 
did  not  require  registration  as  a  bill  of  sale 
within  ss.  1  and  7  of  the  Bills  of  Sale  Act,  1854, 
because  the  sale  by  the  sheriff s  officer  was  a 
transaction  complete  and  effectual  in  itself,  and 
the  receipt  was  not  the  medium  of  transfer  of 
the  goods.    Woodgaie  v.  Godfrey  (App.).  1 

  affidavit:     description   of    occupation  of 

grantor]— In  the  affidavit  filed  with  a  bill  of 
sale,  pursuant  to  17  &  18  Vict.  c.  36.  s.  1,  the 
occupation  of  the  grantor  was  described  thus : 
"  was  until  lately  a  commercial  town  traveller 
or  agent " : — Held,  an  insufficient  description. 
Castle  v.  Downlon  ;  Bradley  (claimant),  6 

 non-attestation  of:  effect  of,   as  between 

grantor  and  grantee:  bills  of  side  act] — The 
non-attestation  of  a  bill  of  sale  to  which 
the  Bills  of  Sale  Act,  1878,  applies,  does  not 
make  it  void  as  between  the  grantor  and  grantee 
thereof.  So  Held  by  the  Court  of  Appeal,  re- 
versing the  judgment  of  the  Common  Pleas 
Division,  reported  ante,  p.  101.  Davis  v.  Good- 
man (App.),  844 

—  prior  unregistered  bill  of  sals :  assignment 
by  cestui  que  trust:  inventory  and  receipt : 
bills  of  sate  act:  county  court  appeal] —  Tho 
goods  of  tho  defendant  had  been  seized  in 


execution  and  sold  by  the  sheriff  to  one 
Oliver,  to  whom  the  sheriff  gave  an  inventory 
and  receipt  attached ;  this  document,  which 
was  given  subsequent  to  the  passing  of  the  Bills 
of  Sale  Act,  1878,  was  not  registered ;  possession 
of  the  goods  was  never  taken  by  Oliver,  and 
they  remained  in  the  possession  of  the  defen- 
dant. Four  days  after,  Oliver  conveyed  the  goods 
by  deed  in  trust  for  the  defendant's  wife,  with 
a  power  to  the  trustee  to  sell  upon  her  direc- 
tion ;  this  document  was  not  registered.  The 
defendant's  wife  subsequently  sold  the  goods  to 
the  claimant  Watson,  and  an  inventory  and 
receipt  signed  by  her  and  the  dofendant  were 
given  to  him ;  this  document  was  duly  regis- 
tered, but  the  trustee  was  not  a  party  to  it. 
Watson  allowed  the  goods  to  remain  in  the 
possession  of  the  defendant: — Held,  that  the 
assignment  to  Watson  was  invalid  and  void 
as  against  an  execution  creditor  of  the  defen- 
dant, because  not  a  proper  compliance  with  the 
Bills  of  Sale  Act  and  also  contrary  to  the  di- 
rection of  the  settlement.  Per  Obovb,  J. 
(Lofbs,  J.,  dissentients),  that  the  assignment  to 
Oliver  being  invalid,  because  not  registered 
under  the  Bills  of  Sale  Act,  1878,  he  could 
confer  no  better  title  than  he  himself  possessed, 
and  that  the  subsequent  assignments  were  t  here- 
fore  Toid  as  against  the  execution  creditor. 
Chapman  v.  Knight ;  Watson  (claimant),  425 
The  Court  will  uphold  the  decision  of  the  County 
Court  Judge,  where  it  can  be  supported  on 
points  other  than  those  on  which  he  decided, 
though  such  other  points  were  not  taken  in  the 
Court  below.  Ibid. 


—  statement  of  consideration:  bills  of  sale  act] 
— A  bill  of  sale  recited  that  the  grantor, 
having  two  executions  on  his  premises,  and 
being  unable  to  carry  on  his  business  by  reason 
thereof,  had  applied  to  the  grantee  to  lend  him 
1 821.  2s.  to  enable  him  to  pay  out  such  execu- 
tions, and  that  the  grantee  had  agreed  to  this ; 
and  it  then  stated  that  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  said 
sum  of  182/.  3«.  then  paid,  the  grantor  assigned 
the  goods  therein  mentioned  to  the  grantee. 
The  evidence  was  that  the  182/.  3«.  was  in  fact 
paid  by  tho  grantee,  but  that  part  of  it  only  was 
given  to  pay  off  an  execution,  that  part  was 
given  to  an  execution  creditor,  part  to  the  gran- 
tor's solicitor  for  costs  and  money  lent,  and  the 
residue  to  the  grantor  himself;  but  that  all 
these  were  so  paid  with  the  knowledge  and 
sanction  of  the  grantor  :—Hela\  that  the  bill  of 
sale  truly  set  forth  the  consideration  for  which 
it  was  given  so  as  to  satisfy  the  requirements 
of  section  8  of  the  Bills  of  Sale  Act,  1878  (41 
&  42  Vict.  c.  31).    Hamlyn  v.  Betteley,  485 

—  implied  licence  to  grantor  to  carry  on  business  : 
bona  fide  purchase  of  goods  comprised  in  biU  of 
sale :  growing  crops] — In  an  action  by  the  gran- 
tees of  a  bill  of  sale  to  recover  certain  goods 
comprised  therein,  the  defendants  pleaded  that 
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the  goods  in  question  were  bona  fide  sold  to  them 
by  the  grantor  in  the  ordinary  course  of  his  busi- 
ness, and  without  any  notice  that  they  did  not 
belong  to  the  grantor : — Held,  on  demurrer,  that 
the  defence  was  good,  inasmuch  as  there  was  an 
implied  licence  given  to  the  grantor  of  the  bill 
of  sale  to  carry  on  bis  trade,  and  consequently 
a  bona  fide  purchaser  was  protected  by  a  sale  made 
in  the  ordinary  course  of  business.  The  National 
Mercantile  Bank  v.  Hampton,  480 

Box  of  Salb  (continued) — mortgage  of  land: 
consolidation  of  mortgagee] — The  rule  that  the 
mortgagee  of  two  estates  belonging  to  the  same 
mortgagor  may  consolidate  them,  so  that  one 
cannot  be  redeemed  without  the  other,  will  not 
be  extended  so  as  to  enable  the  grantee  of  a  bill 
of  sale  who  has  realised  his  security  to  appro- 
priate any  remaining  surplus  of  the  goods 
assigned,  and  so  defeat  the  right  of  an  execu- 
tion creditor  thereto,  on  the  ground  that  the 
grantee  is  also  mortgagee  of  land  of  the  grantor, 
and  has  a  right  to  consolidate  the  two  securities. 
Chesworth  v.  Hunt.   Harrison  (claimant),  507 

——grantor  carrying  on  business  and  selling 
goods:  covenant  not  to  remove:  bona  fide  pur- 
chase of  goods  comprised  in  bill  of  safe]— The 
grantor  of  a  bill  of  sale,  described  in  the  in- 
strument  as  an  innkeeper  and  horse  dealer,  in 
consideration  of  a  loan  of  100?.,  assigned  to  the 
plaintiff  by  the  said  bill  all  bis  personal  pro- 
perty, including  an  entire  horse  called  Fire- 
away,  a  cob  called  Charley,  a  pony  called 
Nelly."  The  bill  of  sale  contained  a  covenant 
that  so  long  as  the  money  should  remain 
owing  the  grantor  would  not  remove  any  of  the 
said  premises  from  the  said  messuage  without 
the  consent  of  the  plaintiff,  and  provided  that 
until  default  in  payment  the  grantor  should 
hold,  make  use  of  and  possess  the  premises 
thereby  assigned.  Subsequently,  and  without 
the  consent  of  the  plaintiff,  the  grantor  sold  the 
three  horses,  Fireaway,  Charley  and  Nelly,  at 
a  public  auction,  where  one  of  them,  the  cob, 
was  purchased  by  the  defendant.  In  an  action 
of  detinue  brought  by  the  plaintiff  to  recover 
the  cob  or  its  value  from  the  defendant,  it  was, — 
Held,  that  the  object  of  the  bill  of  sale  being  to 
enable  the  grantor  to  carry  on  his  business,  the 
sale  of  the  horses,  which  must  be  taken  to 
hare  been  sold  in  the  ordinary  course  of  his 
business,  was  not  a  breach  of  the  covenant, 
and  that  the  action  was,  therefore,  not  main- 
tainable. The  National  Mercantile  Bank  v. 
Hampton  {ante,  480),  followed.  Walker  v. 
Clay,  560 

 stock-in-trade :  implied  licence  to  grantor  to 

sell  in  course  of  trade:  title  of  purchaser]— 
Where  by  a  bill  of  sale  a  trader  assigns  nis 
stock-in-trade  as  security  for  the  money  bor- 
rowed, and  by  its  terms  the  grantor  is  to  hold 
and  use  the  goods  without  hindrance  by  the 


grantee  until  he  makes  default  in  repayment 
of  the  money,  there  is  an  implied  licence  given 
to  the  grantor  until  default  to  sell  the  goods 
which  form  such  stock-in-trade,  but  he  must  do 
so  in  the  ordinary  course  of  his  trade ;  and 
where,  therefore,  he  sells  fraudulently,  and  not 
in  the  ordinary  course  of  his  trade,  the  pur- 
chaser acquires  no  title  to  them  as  against  the 
grantee  of  the  bill  of  sale,  though  he  purchases 
bona  fide  and  without  notice  of  the  fraud. 
Taylor  v.  M'Keand,  563 

  default  in  payment:  giving  time] — By  a 

bill  of  sale,  dated  the  9th  of  July,  1878,  the 
plaintiff  assigned  to  the  defendant  certain  fur- 
niture and  goods  in  his  house,  subject  to  the 
proviso  that  if  the  plaintiff  should  pay  to  the 
defendant  a  sum  of  421.  by  twenty-five  con- 
secutive weekly  payments  on  every  Monday 
before  noon  the  assignment  should  be  void.  It 
was  also  agreed  that  the  plaintiff  nrght  at  any 
time  after  the  execution  of  the  bill  of  sale  take 
possession  of  the  property  therein  comprised, 
and  retain  possession  thereof  until  all  the 
moneys  payable  should  be  fully  paid ;  and  further 
that  if  default  should  be  made  by  the  plaintiff 
in  payment  of  any  of  the  instalments  on  the  days 
on  which  such  should  become  due,  the  whole 
amount  which  at  the  time  of  such  default  should 
be  unpaid,  should  at  once  become  due,  and  the 
defendant  was  empowered  thereon  to  sell  the 
property  and  to  receive  the  moneys  arising  from 
such  sale.  The  previous  instalments  having 
been  paid  by  the  plaintiff,  he  failed  to  pay  the 
fourteenth  instalment,  due  on  the  14th  of  Oc- 
tober; he  saw  the  defendant  on  the  16th  of 
October,  and  asked  for  time.  The  defendant 
replied  that  he  "would  not  look  to  a  week"; 
on  the  plaintiff's  returning  home  on  the  17th  of 
October  he  found  that  the  goods  had  been  seized 
and  sold.  In  an  action  for  conversion  and  for 
an  improper  sale,  the  jury  found  for  the  plaintiff 
on  the  ground  (hat  the  defendant  had  induced 
him  to  believe  that  he  would  not  seise  the  goods : 
— Held  (by  the  Court  of  Appeal  affirming  the 
judgment  of  the  Queen's  Bench  Division),  that 
there  must  be  a  new  trial,  for  that  the  defendant 
was  entitled  by  the  provisions  of  the  bill  of  sale 
to  seize  on  default,  that  there  had  been  a  default, 
and  that  he  had  not  in  any  way  induced  the 
plaintiff  to  alter  his  position.  Albert  v.  The 
Grosvenor  Investment  Co.  (37  Law  J.  Bep.  Q  B. 
24)  questioned.    Williams  v.  Stern  (AppX 

■  registration :  affidavit  sworn  before  teliciier 
to  parties :  bills  of  sale  act]— An  affidavit  filed 
with  a  bill  of  sale  is  good,  though  sworn  before 
a  solicitor  acting  for  grantor  and  grantee  of  the 
bill.  Judgment  of  Lord  Colkkidgb,  C.J.,  re- 
versed.   Vernon  v.  Cooke  (App.),  767 

 assignment  of future  acquired  property:  stsek- 

in-trade]—A.  bill  of  sale  purported  to  assgn 
all  the  stock-in-trade  in  certain  specified  pre- 
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mises,  and  also  "  the  stock-in-trade  which  should 
at  any  time  daring  the  continuance  of  the  secu- 
rity be  brought  into  the  premises  or  be  appro- 
priated to  the  use  thereof,  either  in  addition  to 
or  in  substitution  for  stock-in-trade  now  being 
therein"  -.—Held,  a  valid  assignment  of  stock-in- 
trade  which  had  been  subsequent! 3  brought  into 
the  premises  in  addition  to,  or  in  substitution 
for  the  stock-in-trade  originally  therein.  Laza- 
rus v.  Andrade,  847 

  See  Practice. 

Bond — conditions:  repayment  by  instalments : 
proviso  for  immediate  payment  on  single  default : 
penalty] — Plaintiffs  having  advanced  60/.  to  A. 
took  the  joint  and  several  bond  of  A.  and  the 
defendant  as  security  for  the  loan.  The  bond 
was  conditioned  for  the  repayment  of  the  loan 
in  Ave  years  by  quarterly  instalments  of  31. 10s., 
if  A.  should  live  so  long.  The  instalments  were 
calculated  so  as  to  cover  principal,  interest, 
expenses  and  premium  for  the  insurance  of  A.'s 
life.  In  case  of  default  in  payment  of  any 
instalment  the  whole  of  the  instalments  up  to 
the  end  of  the  five  years  were  to  become  im- 
mediately due  and  payable.  Default  was  made 
and  plaintiffs  sued  for  the  whole : — Held,  by 
Bowkn,  J.,  on  further  consideration  (distin- 
guishing Thompson  v.  Hudson,  38  Law  J.  Rep. 
Chanc.  431),  that  the  provision,  being  one 
which  did  not  rovive  an  old  right,  but  which 
created  a  new  one,  was  to  be  regarded  as  a 
penalty ;  and  that  equity  would  not  allow  the 
plaintiffs,  by  reason  of  the  default  in  payment 
of  an  instalment,  to  claim  and  receive  not 
merely  their  money  back  with  interest  and 
expenses,  but  also  the  unpaid  premiums  on  a 
life  insurance,  which  would  no  longer  be  kept 
up,  and  interest  on  a  loan  which  would  have 
ceased  to  be  outstanding ;  and  that  the  plaintiffs 
were  therefore  only  entitled  to  the  one  instal- 
ment and  interest  The  Protector  Endowment 
Society  v.  Cfrice,  247 

— —  conditions :  payment  of  debt  by  instalments : 
proviso  for  immediate  payment  on  single  default : 
penalty]— Plaintiffs  having  advanced  50/.  to  A., 
took  from  A.  and  the  defendant  their  joint  and 
several  bond  conditioned  for  the  payment  for 
five  years  of  quarterly  instalments  of  3/.  10*., 
with  a  stipulation  that  if  default  should  be  made 
in  payment  of  any  instalment  the  whole  amount 
of  the  unpaid  instalments  should  be  paid  im- 
mediately. Default  having  been  made,  the 
plaintiffs  sued  for  the  whole  amount: — Held 
(reversing  the  judgment  of  Bowkn,  J.),  that  the 
stipulation  was  not  by  way  of  penalty,  and 
therefore  that  the  plaintiffs  were  entitled  to 
recover.  The  Protector  Endowment  Society  v. 
<?ri<»  (App.),  812 

Bbiqhtoh  Pavilion.  See  Limitations,  Statute  of. 
Bboekb.   See  Principal  and  Agent 


Bon-Dora  Socibty.   See  Principal  and  Agent 

Burgess  Roll.   See  Municipal  Elections. 

By-Law.   See  Railway  Company. 

Canal — overflow  of:  extraordinary  rain}  vis 
major :  damage  to  individual  arising  from  act 
for  averting  general  catastrophe :  injuria  absque 
damno] — The  plaintiffs,  owners  of  collieries, 
sued  the  defendants,  proprietors  of  a  canal  con- 
structed under  an  Act  of  Parliament,  for  damages 
caused  to  their  mines  by  water  which  over- 
flowed from  the  canal  into  a  brook,  and  thence 
into  the  mines.  They  also  in  the  alternative 
claimed  to  bo  entitled  to  a  mandamus  for  the 
summoning  of  a  jury  to  assess  compensation  for 
the  samo  injury,  as  being  one  caused  by  the 
works  which  the  canal  company  were  authorised 
to  construct  and  maintain.  It  was  found  in  the 
Special  Case  stated  by  an  official  referee  that  on 
the  occasion  of  an  extraordinary  rainfall  the 
defendants  opened  a  sluice  and  discharged  from 
the  canal  into  a  brook  more  water  than  the 
latter  was  able  to  carry  off;  the  consequence 
being  that  the  brook  overflowed  into  the  plain- 
tiffs' mines.  It  was  found  further  that  if  the 
sluice  had  not  been  so  opened  the"  canal  bank 
would  shortly  have  burst ;  that  the  adjacent 
country,  and  the  plaintiffs'  mines  would  have 
been  inundated ;  that  the  course  which  the  de- 
fendants adopted  to  avert  such  a  catastrophe 
was  a  prudent  one,  and  the  only  effectual  one 
which  could  have  been  adopted  in  the  emer- 
gency;"  that  so  far  as  the  plaintiffs'  mines  were 
concerned  the  opening  of  the  sluice  caused 
them  to  be  flooded  some  hours  sooner  than  they 
would  otherwise  have  been,  but  that  no  addi- 
tional damage  was  caused  thereby  to  the  plain- 
tiffs, the  inundation  being  inevitable  by  reason 
of  the  excessive  rainfall  and  consequent  accu- 
mulation of  water : — Held,  upon  these  findings, 
that  even  assuming  the  defendants'  act  to  have 
been  a  wrongful  one,  it  was  injuria  absque  damno, 
and  therefore  not  a  ground  of  action.  Held, 
secondly,  that  the  compensation  clauses  of  the 
Acts  of  Parliament  did  not  apply  to  such  a  case. 
Thomas  v.  The  Birmingham  Canal  Co.,  851 

Carrikb.   See  Railway  Company. 

Cbktiobabi— discretion :  lands  clauses  consolida- 
tion act,  1845  (6  Vict.  c.  18);  time  within  which 
certiorari  to  quash  inquisition  should  be  applied 
for]— A  railway  company,  having  power  to  take 
lands  compulsonly,  gave  notice  to  treat  under 
the  Lands  Clauses  Consolidation  Act  1845  for 
a  portion  of  some  leasehold  land  belonging  to 
the  claimant  Upon  an  inquisition  to  assess 
compensation  before  the  under-sheriff  and  a 
jury,  compensation  was  claimed  for  (amomrst 
other  things)  loss  to  the  claimant  by  reason  of 
the  portion  of  his  land  not  taken  by  the  rail- 
way company  having  been  rendered,  through 
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the  proximity  of  the  railway,  unfit  for  the  car- 
rying on  of  the  claimant's  business  upon  it. 
No  objection  to  this  claim,  or  the  evidence  in 
support  of  it,  was  raised  by  the  company,  and  it 
was  left  by  the  under-sheriff  to  be  considered  by 
the  jury.  The  -  inquisition  and  finding  were 
signed  on  the  19th  of  February,  and  the  claimant 
taxed  his  costs,  and  was  paid  them  on  the  19th 
of  April,  without  any  objection.  Abstract  of 
title  was  furnished  and  requisitions  thereon 
answered,  and  the  draft  assignment  prepared. 
The  railway  company  having  failed  to  pay  the 
compensation  assessed,  the  claimant  issued  his 
writ  in  an  action  for  the  amount,  and  on  the 
21st  of  Jnly  the  company  obtained  a  rule  for  a 
certiorari  to  bring  up  and  quash  the  inquisition, 
on  the  ground  that  then  bad  been  an  excess  of 
jurisdiction  in  considering  the  damage  caused 
to  the  claimant  in  respect  of  his  use  of  land  not 
taken  by  the  company.  The  Queen's  Bench 
Division  discharged  the  rule,  on  the  ground 
that  the  application  for  a  certiorari  was  too  bite, 
the  Court  stating  that,  as  a  rule,  a  certiorari  to 
bring  up,  for  the  purpose  of  quashing  it,  an  in- 

Jiuisition  taken  under  the  Lands  Clauses  Conso- 
idation  Act,  1845,  should  not  be  granted  after 
the  expiration  of  the  time  allowed  for  setting 
aside  an  award  made  under  the  same  Act.  Re- 
ported ante,  p.  329  -.—Held,  that  the  rule  stated 
by  the  Queen's  Bench  Division  wsb  a  good  one, 
and  that  their  discretion  had  been  rightly  ex- 
ercised.  Beg.  v.  Sheward  (App.),  716" 

Chartkr-fartt — cargo  "  to  be  discharged  with  all 
despatch,  according  to  the  custom  of  the  port "  : 
demurrage]— In  an  action  for  demurrage  upon  a 
charter-party,  which  contained  the  following 
clause:  "The  cargo  is  to  be  discharged  with 
all  despatch,  according  to  the  custom  of  the 
port," — Held,  that  the  charterers  were  not  liable 
for  delays  caused  by  the  insufficiency  of  the 
appliances  for  unloading  provided  at  the  port 
of  discharge,  and  the  rules  regulating  their 
user.   Postlethwaite  v.  treeland,  H.L.,  630 

  See  Shipping. 

Cheque— stolen  cheque  with  forged  indorsement  : 
negligence:  conversion] — To  a  statement  of 
claim  alleging  that  a  cheque  payable  to  the 
order  of  the  plaintiffs  was  stolen  from  them, 
and  the  indorsement  of  their  name  forged  upon 
it,  and  that  it  subsequently  came  into  the 
possession  of  the  defendant,  who  converted  it 
to  his  own  use,  the  defendant  pleaded  that  the 
plaint iffs  knowingly  employed  as  clerk  a  man 
who  had  been  convicted  of  embezzlement,  and 
was  a  notorious  thief;  that  the  clerk  was 
allowed  access  to  the  rooms  where  the  plaintiffs' 
letters  and  cheques  were  kept,  and  was  em- 
powered and  permitted  to  receive  and  -open  tho 
said  letters  and  cheques,  and  to  witness  the 
mode  in  which  the  plaintiffs  indorsed  their 
cheques;  that  the  clerk  was  frequently  paid 
his  wages  by  the  duly  indorsed  cheques  of 


the  plaintiffs,  and  sometimes  employed  by  the 
plaintiffs  to  indorse  cheques  payable  to  their 
order ;  that  the  cheque  in  question  was  taken  or 
stolen  by  the  clerk,  who  thereupon  forged  the 
indorsement,  and  then  procured  one  E.,  who 
had  no  notice  of  the  forgery  and  theft,  to  cash 
the  cheque;  that  the  defendant  received  the 
same,  with  other  cheques  from  E.,  without  notice 
of  the  forgery  and  theft,  and  in  the  ordinary 
course  of  business  gave  full  value  therefor; 
that,  by  their  carelessness  and  wilful  neglect 
in  dealing  with  their  letters  and  cheques,  the 
plaintiffs  did  not  discover  the  forgery  and  theft 
for  a  considerable  time;  and  after  such  dis- 
covery did  not  take  any  steps  to  prevent  the 
negotiation  of  the  cheque,  and  by  such  careless- 
ness and  neglect  caused  the  defendant  to  become 
a  bona  fide  holder  for  value  of  the  cheque  without 
notice  of  the  forgery  and  theft: — Held,  on  de- 
murrer, that  the  plea  was  bad.  Judgment  of 
Grots,  J.,  reversed.  The  Patent  Safety  Gun 
Cotton  Co.  v.  Wilson  (App.),  713 

Chose  in  Actio*.   See  Landlord  and  Tenant. 

Chu bch — private  chapel  annexed  to  church :  acts 
of  ownership:  right  to  light:  prescription  act] 
— The  parish  chnrch  of  St.  Nicolas,  Arundel, 
regarded  as  one  building  is  a  cruciform  church 
with  a  central  tower ;  the  portion  east  of  this 
tower  is  called  the  Fitzalan  Chapel,  and  occu- 
pies the  place  commonly  filled  by  the  chancel. 
The  plaintiff  claimed  this  portion  of  the  building 
as  his  private  property,  and  built  a  wall  across 
the  west  end  of  it  so  as  to  separata  it  struc- 
turally from  the  rest  of  the  church.  The 
defendant  pulled  down  part  of  this  wall,  alleg- 
ing that  the  chapel  known  as  the  Fitzalan 
Chapel  was  the  chancel  of  the  parish  church, 
and  even  if  it  were  not,  still  that  the 
parishioners  were  entitled  either  by  prescription 
at  common  law,  or  by  virtue  of  a  lost  grant  or 
under  the  Prescription  Act  (2  &  3  Will.  4.  c. 
71),  to  light  from  this  chapel.  Evidence  was 
given  of  numerous  acts  of  exclusive  ownership 
by  the  plaintiff  and  his  ancestors  for  more  than 
300  years;  documentary  evidence  of  title  to 
the  same  effect  was  produced,  and  at  the  trial 
before  Lord  Coleridge,  C.J.,  without  a  jury, 
judgment  was  given  for  the  plaintiff : — Held,  by 
the  Court  of  Appeal,  that  tho  evidence  shewed 
that  the  disputed  building  was  not  the  chancel 
of  the  parish  church,  but  had  always  been  the 
property  of  the  plaintiff  and  his  predecessors  in 
title,  and  that  the  claim  to  light  could  not  be 
maintained  on  any  of  the  grounds  set  up  by  the 
defendant.  The  Duke  of  Norfolk  v.  Arbuthuot 
(App.),  782 

 and  clergy :  presentation  to  endowed  chapel  : 

rigMs  of  vicar  of  parish  :  quare  imped  it] 
—The  vicar  of  a  parish  has  not,  as  vicar, 
the  right  of  presentation  to  any  consecrated 
public  chapel  in  his  parish,  unless  such  chapel 
is  a  chapel  of  case ;  but  he  has  tho  right  to 
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forbid  any  person  to  officiate  therein,  unless 
deprived  of  such  right  by  some  statute  or  some 
arrangement  assented  to  and  binding  on  the 
biahop  of  his  diocese,  the  patron  of  the  mother 
church  and  the  incumbent  thereof.  The  plain- 
tiff as  Ticar,  claimed  the  right  of  presentation 
to  an  endowed  chapel  erected  in  the  parish  and 
consecrated  for  the  administration  of  sacraments 
and  all  other  divine  offices.  The  defendants 
also  claimed  the  right  of  presentation,  alleging 
that  the  chapel  had  been  erected  by  the  free- 
holders and  endowed  by  the  defendants,  and 
conveyed  to  the  Ecclesiastical  Commissioners  to 
make  declaration  of  the  right  of  nomination, 
pursuant  to  14  &  15  Vict.  c.  97  ;  that  before 
making  any  declaration,  application  had  been 
made  by  the  freeholders  to  the  Commissioners, 
containing  such  information  as  is  required  by 
the  said  statute,  and  notice  of  the  same  had  been 
sent  to  the  plaintiff,  both  as  patron  and  incum- 
bent, as  required  by  the  said  statute ;  that  the 
plaintiff  was  not  in  fact  patron,  but  that  after 
notice  he  liad  allowed  the  defendants  to  endow 
the  chapel  and  procure  it  to  be  consecrated  in 
the  belief  that  he  was,  and  was  therefore  es- 
topped from  denying  he  was  patron  ;  and  that 
three  months  after  such  notice  the  right  to 
nominate  was  duly  declared  to  be  for  ever  in 
the  defendants: — Held,  that  the  plaintiff  had 
not  shewn  any  title  to  the  right  of  presentation  ; 
but  that  if  he  had,  the  facts  alleged  by  way 
of  estoppel  would  not  have  been  an  answer  to 
his  claim,  as  a  vicar's  rights  are  not  mere 
private  rights  which  may  be  waived  or  renounced 
at  his  own  will  or  pleasure.  M'AUister  v.  The 
Bishop  of  Rochester,  1 1 4 

Church  Disciplinh  Act — meaning  of  words  "it 
shall  be  lawful "  :  complaint  against  clerk  for 
ecclesiastical  offences :  discretion  of  bishop  as  to 
allowing  proceedings:  mandamus] — By  3  &  4 
Vict.  c.  86.  s.  3,  it  is  provided  that  "  in  every 
case  of  any  clerk  in  holy  orders  who  may  be 
charged  with  any  offence  against  the  laws  ec- 
clesiastical, or  concerning  whom  there  may 
exist  scandal  or  evil  report,  as  having  offended 
against  the  said  laws,  it  shall  be  lawful  for  the 
bishop  of  the  diocese  within  which  the  offence  is 
alleged  or  reported  to  have  been  committed,  on 
the  application  of  any  party  complaining  theroof, 
or  if  lie  shall  think  fit  of  his  own  mere  motion, 
to  issue  a  commission  for  the  purpose  of  making 
enquiry  as  to  tho  grounds  of  such  charge  or 
report."  By  section  13  it  is  provided  that  '•  it 
shall  be  lawful  for  the  bishop  of  any  diocese 
within  which  any  such  clerk  shall  hold  any  pre- 
ferment, or  if  he  hold  no  preferment,  thon  for 
the  bishop  of  the  diocese  within  which  the  of- 
fence is  alleged  to  have  been  committed,  in  any 
ease,  if  he  shall  think  fit  either  in  the  first 
instance  or  after  the  commissioners  shall  have 
reported  ....  to  send  the  caso  by  letters  of 
request  to  the  Court  of  Appeal  of  the  provinco 
.  .  .  .": — Held,  that  these  sections  do  not  pre- 
scribe two  alternative  courses,  one  of  which 
must  be  taken,  but  that  the  bishop  has  a  discre- 


tion, so  that  he  can  refuse  to  allow  any  pro" 
ceedings  to  be  instituted  against  a  clerk  accused 
of  ecclesiastical  offences.  Julius  v.  The  Bishop 
of  Oxford,  H.L.,  677 
The  word*  "  it  shall  be  lawful,"  when  used  in  a 
statute,  are  in  themselves  always  permissive, 
not  compulsory.  Where  it  has  been  held  that 
there  is  an  obligation  to  exercise  an  authority 
conferred  by  such  words,  the  obligation  must  be 
found  in  the  context  of  the  statute,  or  in  the 
nature  of  the  act  authorised.  Ibid. 

Coat  Minks  Regulation  Act— Insufficient  ven- 
tilation in  mine :  expense  of  alteration :  infor- 
mation :  liability  of  manager.  Hall  v.  Hopwood 
(M.C.  17),  272 

Commission.   See  Company.  Evidence. 

Committal.   See  Justice  of  the  Peace. 

Common — Metropolitan  Commons  Supplemental 
Act,  1 877 :  validity  of  by-laws :  right  of  public 
meeting :  common  dedicated  to  use  and  recrea- 
tion of  public.  Be  Morgan  v.  The  Metropolitan 
Board  of  Works  (M.C.  61),  454 

Company — promoter:  agreement  for  sale:  prin- 
cipal and  agent :  profit  by  promoter :  undivided 
contract :  commission] — The  defendant  purchased 
certain  calico  printing  works  and  premises  for 
15,000/.  These  were  afterwards  conveyed  to 
the  plaintiff  company  by  the  defendant  and  S. 
for  20,0002.,  the  defendant  having  previously 
purported  to  sell  the  premises  to  S.  for  that 
sum  by  a  ehum  contract  intended  to  be  used 
for  the  purpose  of  the  negotiations  with  the  com- 
pany. The  defendant  made  an  agreement  with 
y.,  which  existed  at  the  date  of  the  incorpora- 
tion of  the  company,  by  which  S.  was  to  have 
3,000/.  out  of  the  purchase-money  paid  by  the 
plaintiff  company.  The  defendant  and  S.  were 
at  the  time  of  the  sale  promoters  of  the  com- 
pany, and  the  directors,  who  were  in  fact  nomi- 
nees of  the  defendant  and  S.,  knew  that  the  de- 
fendant had  previously  purchased  the  property 
for  15,000/.  -.—Held,  by  Buwkn,  J.,  on  further 
consideration,  that  the  plaintiff  company  was 
entitled  to  enforce  against  the  defendant  the 
secret  agreement  to  pay  over  3,000/.  to  Smith 
so  far  as  it  remained  still  unexecuted,  upon 
the  ground  that  the  contract  with  S.  must  under 
the  circumstances  be  treated  as  a  contract  made 
for  the  profit  of  the  plaintiff  company.  The 
Whaley  Bridge  Calico  Printing  Co.  (Lim.) 
v.  Green,  326 

-. —  transfer  of  stock:  registration:  stock  cer- 
tificate :  estoppel]— On  a  transfer  of  Btock  in 
a  company,  incorporated  under  the  Companies 
Act,  1862,  the  issue  of  the  company's  stock  cer- 
tificate to  the  transferee  is  not  a  representation 
that  the  immediate  transfer  to  him  is  valid,  so 
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as  to  giro  him  any  right  of  action  against  the 
company  if  it  proves  invalid.  A  buyer,  on  the 
Stock  Exchange,  of  stock  in  a  company  incor- 
porated under  the  Companies  Act,  1862,  re- 
ceived and  lodged  with  the  company  for  regis- 
tration, an  instrument  which  purported  to  be  a 
transfer  of  the  stock  from  the  registered  holder 
to  himself.  After  making  enquiries,  the  com- 
pany registered  the  transfer,  and  the  buyer 
having  transferred  the  stock  to  a  bank  in  order 
to  secure  advances,  the  company  registered  that 
transfer  also,  and  issued  their  stock  certificate 
to  the  bank  as  the  registered  holders.  The 
original  transfer  to  the  buyer  was  discovered 
to  be  a  forgery,  and  he  thereupon  paid  off  his 
debt  to  the  bank,  and  brought  an  action,  in 
which  he  and  the  bank  were  plaintiffs,  to  re- 
cover the  value  of  the  stock  from  the  company  : 
— Held,  that  the  buyer  had  no  right  by  estoppel 
against  the  company  in  respect  of  the  stock  ; 
that  the  company,  by  issuing  their  stock  cer- 
tificate to  the  bank,  as  the  buyer's  transferees, 
had  made  no  representation  to  the  buyer  that 
the  original  transfer  to  him  was  valid ;  and, 
therefore,  that  the  action  was  not  maintainable. 
Simm  v.  The  Anglo-American  Telegraph  Co. 
Tht  Anglo-American  Telegraph  Co.  v.  Spurling 
(App.),  392 

Company  (continued)— directors  of:  •personal  lia- 
bility :  assignment  of  property  of  the  companv  by 
directors  without  authority:  representation  of  au- 
thority :  measure  of  damages] —By  an  agreement, 
headed  as  between  a  limited  company  of  the  one 
part  and  the  plaintiff  of  the  other,  in  considera- 
tion of  the  advance  by  the  latter  of  500  J.  to  the 
company,  the  undersigned  three  directors  of  the 
company  agreed  to  repay  the  loan  in  six  months, 
and  they  thereby  assigned  as  security  for  the 
advance  the  machines  and  tools  as  invoiced  to 
him,  to  be  removed  by  him  only  in  case  de- 
fault should  be  made  in  repayment  of  the  500/. 
The  agreement  was  not  sealed  with  the  com- 
pany's seal  nor  countersigned  by  the  secretary, 
nor  was  there  any  statement  by  the  directors 
that  they  signed  on  behalf  of  the  company.  De- 
fault having  been  made,  the  plaintiff  took  pos- 
session, but  was  restrained  from  dealing  with 
the  machines  by  a  perpetual  injunction  obtained 
by  the  company,  on  the  ground  that  the  directors 
had  no  power  to  make  the  assignment  On  ac- 
tion brought  subsequently  by  the  plaintiff  against 
the  three  directors  personally,  to  recover  the  ad- 
vance with  interest,  and  also  his  costs  of  defend- 
ing his  possession  of  the  machines  against  the 
company : — Held,  by  Lush,  J.  (on  further  consi- 
deration), that  the  agreement  was  to  be  read  as 
a  guarantee  given  by  the  defendants  personally 
for  repajment  of  the  advance,  and  that  the 
heading  expressing  it  to  be  made  on  the  part  of 
the  company  must  be  rejected,  as  inconsistent 
with  the  form  of  signature ;  but  there  being  no 
representation  that  the  directors  had  special 
authority  from  the  company  to  assign  the  ma- 
chines, and  it  being  incumbent  on  all  persons 
dealing  with  directors  to  know  how  far  under 


the  articles  of  association  their  general  powers 
extend,  the  plaintiff  was  not  entitled  to  recover 
the  costs  of  resisting  the  injunction.  M'Cokw 
v.  Gilpin,  S58 

-  prospectus :  promoter :  concealment  of  con- 
tracts: companies  act] — All  contracts  which 
might  reasonably  affect  the  mind  of  a  person  in 
determining  him  to  take  or  not  to  take  shares 
in  a  company,  are~eontracta  which  ought  to  be 
specified  in  the  prospectus  of  the  company, 
within  the  meaning  of  section  38  of  the  Com- 
panies Act,  1867.  A  statement  of  claim  alleged 
that  the  plaintiff  was  a  shareholder  in  a  com- 
pany, formed  for  the  purpose  (amongst  others) 
of  buying  the  patent  rights  in  a  certain  manu- 
facture ;  that  he  was  induced  to  take  his  shares 
on  the  faith  of  a  prospectus  issued  on  the  for- 
mation of  the  company  by  the  defendants, 
who  were  promoters ;  that  the  prospectus  was 
fraudulent  as  against  the  plaintiff  within  the 
meaning  of  section  38  of  the  Companies  Act, 
1867,  by  reason  of  the  defendants  having  know- 
ingly omitted  to  specify  certain  contracts  en- 
tered into  by  the  promoters  before  the  forma- 
tion of  the  company,  by  which  contracts  a  small 
part  only  of  the  purchase-money  of  the  patent 
rights  was  to  be  paid  to  the  vendor,  and  the 
remainder  was  to  be  divided  among  the  pro- 
moters ;  and  the  plaintiff  claimed  the  amount 

Slid  for  his  shares.  On  demurrer,  it  was,— 
eld  (by  Baoqallay,  L.J.,  and  Thesiobb,  L.J., 
Bramwkll,  LJ.,  dissenting),  that  the  contracts 
were  such  as  ought  to  have  been  disclosed  in 
the  prospectus,  within  section  38,  and  therefore 
that  the  statement  of  claim  was  good.  Per 
Bramwkll,  L.J. — Section  38  requires  such  con- 
tracts only  to  be  disclosed  in  the  prospectus  as 
bind  or,  if  adopted,  may  bind,  the  company 
when  formed.   Sullivan  v.  MUcalfe  (App.),  815 

Compensation.    See  Certiorari. 

Composition — bankruptcy:  statement  of  affairs: 
name  of  creditor  inserted,  but  not  for  debt  in 
question:  waiver  by  attendance  at  meeting: 
bankruptcy  art]— The  plaintiff  entered  into  a 
composition  with  his  creditors,  under  section  126 
of  the  Bankruptcy  Act,  1869.  In  his  statement 
of  affairs  presented  at  the  meeting  of  creditors, 
he  set  down  the  defendants  as  his  creditors  for  a 
certain  amount,  but  set  down  a  second  debt 
really  due  to  them  as  due  to  some  one  else. 
The  defendants  attended  the  meeting,  tendered 
proof  of  the  second  debt,  which  was  admitted, 
took  part  in  the  discussion,  opposed  the  resolu- 
tion for  a  composition,  and  when  it  was  earned, 
declined  to  accept  the  amount  of  the  composi- 
tion -.—Held,  that  the  defendants  were  not 
bound  by  the  resolution  for  composition  as  to 
this  debt,  because  the  plaintiff  had  not  com- 
plied with  the  requirements  of  section  126  of  the 
Bankruptcy  Act,  that  there  had  been  no  waiver 
by  the  defendants,  and  that  the  case  was  go- 
verned by  Ex  parte  Lang  (6  Law  Bep.  Co.  P. 
971).    Oppenheim  y.  Jackson  (App.),  216 
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Consideration.  See  Bill  of  Sale. 

Coksolid  ation.    See  Bill  of  Sale. 

Const ructi vb  Total  Loss.  See  Marine  Insurance. 
Ship  and  Shipping. 

Contagious  Diseases  (Animals)  Act — daughter  of 
"  foreign  animals  before  landing:  claim  fir  com- 
pensation from  local  authority] — By  the  Con- 
tagions Diseases  (Animals)  Act,  1869,  ss.  68,  69, 
compensation  is  payable  by  a  local  authority  for 
animals  slaughtered  in  pursuance  of  the  Act: 
— Held,  that  no  compensation  was  payable  under 
these  sections  in  respect  of  foreign  animals 
stopped  while  afloat  in  an  English  port,  and 
slaughtered  before  being  landed,  inasmuch  as  a 
local  authority  had  no  authority  to  order  the 
slaughtering  of  such  animals.  Jfissler  v.  The 
Corporation  of  Hull,  501 

Contract — withdrawal  of  offer:  contract  when 
complete :  letters  sent  by  the  post :  breach  of  con- 
tract :  waiver :  continued  breach] — Though  an 
offer  of  sale  may  be  withdrawn  before  it  has 
been  accepted,  the  withdrawal  must  be  commu- 
nicated to  the  party  to  whom  the  offer  has 
been  made  before  such  acceptance.  Byrne  § 
Co.  v.  Leon  van  Tienhoven  $  Co.,  316 

Where  an  offer  of  sale  is  made  and  accepted  by 
letters  sont  through  the  pest,  the  withdrawal 
takes  effect  only  when  the  letter  containing  it 
has  been  received,  and  r.ot  from  the  moment  it 
is  posted,  unless  the  party  to  whom  the  offer  is 
made  has  given  the  other  authority  to  notify  his 
withdrawal  by  letter  so  posted.  Ibid. 

If  there  is  a  continued  refusal  by  a  party  to  per- 
form his  contract,  the  neglect  of  the  other  party 
to  treat  the  first  refusal  as  a  breach  will  not 
prevent  his  suing  for  a  breach.  Ibid. 

—  assignment  of:  liquidation  of  company : 
power  of  liquidator:  nature  of  contract :  judi- 
cature act] — The  defendants  entered  into  an 
agreement  with  the  P.  Company  for  the  hire  of 
certain  railway  waggons  for  a  term  of  seven 
years.  The  agreement  contained  a  clause  by 
which  the  P.  Company  bound  themselves  during 
the  term  to  keep  the  waggons  in  good  and  sub- 
stantial repair  and  working  order.  Some 
eighteen  months  afterwards  the  P.  Company 
went  into  liquidation,  and  the  contract  between 
them  and  the  defendants  was  assigned  to  the 
plaintiffs,  who  took  over  from  the  P.  .Company 
the  repairing  stations  previously  used  for  the 
repair  of  the  waggons  let  to  the  defendants 
and  also  the  staff  of  workmen  employed  in 
executing  such  repairs.  In  an  action  brought 
by  the  plaintiffs  to  recover  from  the  defendants 
rent  due  for  the  hire  of  the  waggons,  the  de- 
fendants disputed  their  liability  on  the  grounds, 
first,  that  the  P.  Company  had,  by  going  into 
liquidation,  incapacitated  themselves  from  per- 
forming the  contract ;  and  secondly,  that  there 
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was  no  privity  of  contract  between  them  and 
the  plaintiffs  whose  services,  in  substitution  for 
those  to  be  performed  by  the  P.  Company 
under  the  contract,  they,  the  defendants,  were 
not  bound  to  accept: — Held,  that,  whatever 
might  be  the  position  of  the  parties  on  the  dis- 
solution of  the  company,  the  liquidator,  pending 
the  winding-up,  had  power  to  continue  the 
performance  of  the  contract.  Held  also  (dis- 
tinguishing Sobson  v.  Drummond,  2  B.  &  Aid. 
303),  that,  as  personal  performance  was  not  of 
the  essence  of  the  contract,  the  repair  of  the 
waggons  undertaken  and  done  by  the  plaintiffs 
under  their  contract  with  the  P.  Company  was 
a  sufficient  performance  by  the  latter  of  their 
engagement  to  repair  under  their  contract  with 
the  defendants.  The  British  Waggon  Co.  (Lim.) 
v.Ia»#Cb.,821 

— - — promise  to  leave  realty  by  will:  statute  of 
frauds] — In  an  action  for  the  title-deeds  of  a 
farm,  the  jury  found  that  the  defendant  was 
induced  to  serve  the  plaintiffs  predecessor  in 
title  for  many  years  as  his  housekeeper  without 
wages,  and  to  give  up  other  prospects  by  the 

{>romise  made  by  him  to  her  to  make  a  will 
eaving  her  a  life  estate  in  the  farm  : — Held, 
that  the  facts  found  amounted  to  a  contract  to 
leavo  the  farm  by  will  to  the  defendant,  and 
that  the  defendant  having  served  as  stipulated 
was  entitled  to  judgment,  although  the  contract 
was  not  in  writing.   Alderson  v.  Maddison,  801 

Conversion  —  pledge :  re-delivery  obtained  by 
fraud:  right  of  pledgee  against  innocent  trans- 
feree for  value] — D.  &  Sons  pledged,  in  return 
for  advances,  certain  goods  to  the  plaintiffs. 
The  plaintiffs '  agreed  to  deliver  the  goods  to 
them  or  their  order  as  sold  on  condition  of 
D.  &  Sons  paying  over  to  the  plaintiffs  the  pro- 
ceeds of  any  sale  of  those  goods.  D.  &  Sons 
afterwards  [obtained  advances  on  a  pledge  of 
the  same  goods  from  the  defendants,  who  were 
unaware  of  the  dealings  between  D.  &  Sons 
and  the  plaintiffs.  D.  &  Sons  then  told  the 
plaintiffs  that  they  had  obtained  a  purchaser, 
and  would  hand  over  the  price  received,  and 
thus  inducod  the  plaintiffs  to  transfer  the  goods 
to  them.  The  advances  made  by  the  defondan's 
not  having  been  repaid  thry  sold  the  goods. 
In  an  action  by  the  plaintiffs  against  the  de- 
fendants for  conversion, — Held  (affirming  the 
judgment  of  the  Queen's  Bench  Division), 
that  the  plaintiffs  could  not  recover,  that  they 
had  parted  with  the  property  in  the  goods,  and 
could  not  maintain  an  action  against  the  bona 
fide  transferees  for  value.  Bdbcock  v.  Lawsou 
(App.),  408 


—  See  Shipping. 

Conveyance.   See  Husband  and  Wifo. 

Conviction,  Pboof  o:\   See  Evidence. 
B 


Digitized  by 


Google 


X 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


Corporation,    See  Interrogatories.  Pharmacy 
Act. 

Corrupt  Practices.  See  Election  Petition.  Ele- 
mentary Education. 

Costs  in  House  of  Lords.   See  Railway. 

-  i  .  See  Appeal  as  to  Costs.  Practice. 

CorwTKK -claim,  Costs  of.   See  Practice. 

  See  Marine  Insurance. 


Couicrv  Codbt  —power  of  judge  to  restrain  an 
action  in  the  high  Court:  county  court*  act: 
judicature  act]— The  County  Courts  Act,  1865 
(28  &  29  Vict.  c.  99),  b.  2,  confers  upon  the 
Judge  of  a  County  Court  all  the  powers  and 
authorities,  for  the  purposes  of  that  Act,  pos- 
sessed by  a  Judge  of  the  Court  of  Chancery, 
which  at  that  time  included  the  power  of  re- 
straining by  injunction  an  action  in  a  superior 
Court  of  Common  Law.  Such  a  power  has  been 
taken  away  from  the  Court  of  Chancery  by  sec. 
24,  sub-sec.  6  of  the  Judicature  Act,  1873  (36 
&  37  Vict.  c.  66),  and  is  therefore  impliedly 
taken  away  also  from  a  County  Court  Judge, 
who  has  moreover  expressly  conferred  upon  him 
by  the  same  Act  (s.  89)  the  same  powers  as 
are  possessed  by  the  High  Court  of  Justice. 
Cobbold  v.  Pryke  ;  Baxter  (claimant),  8 

—  objection  to  trial  in  county  court  where 
claim  exceeds  201.:  county  court  rules:  "  return 
day":  new  trial]— The  provisions  in  19  &  20 
Vict.  c.  108.  s.  39,  and  Order  IX.  rule  5, 
County  Court  Rules,  1875,  enabling  a.  defen- 
dant in  the  County  Court  to  a  claim  exceed- 
ing 20/.  in  contract  or  5/.  in  tort,  to  object  to 
the  trial  taking  place  in  the  County  Court,  on 
giving  notice  five  clear  days  before  the  "  return 
day,"  do  not  apply  to  the  case  of  a  second  trial. 
Where,  therefore,  a  new  trial  of  an  action  had 
been,  on  the  application  of  a  defendant,  granted 
by  the  County  Court  Judge, — Held,  that  the  de- 
fendant could  not,  under  the  above  statute,  take 
objection  to  the  new  trial  being  had  in  the 
County  Court.   Campbell  v.  Fairlie,  445 


  interpleader:    powers     to    stay  action: 

county  court  act]— The  County  Court  Act, 
1867,  provides  that  where  c  claim  is  made 
by  any  person  to  or  in  respect  of  any  goods 
taken  in  execution  under  process  of  a  County 
Court,  or  in  respect  of  the  proceeds  or  value 
thereof,  the  high  bailiff  may  interplead  by 
issuing  a  summons  to  bring  before  the  Court 
the  party  [issuing  the  process  and  the  party 
making  the  claim;  ana  the  Court  shall  ad- 
judicate between  such  parties  and  the  high 
bailiff,  and  any  action  which  shall  have  been 


brought  in  respect  of  such  claim,  or  of  any 
damage  arising  out  of  the  execution  of  such 
process,  shall  be  stayed : — Held  (affirming  the 
judgment  of  the  Exchequer  Division),  that  an 
action  brought  by  a  plaintiff,  whose  goods  had 
been  taken  in  execution,  against  the  high  bailiff 
and  'against  the  purchasers  of  the  goods,  could 
be  stayed  against  the  former ;  but  that  there 
was  no  power  under  the  above  section  to  stay  it 
against  the  purchasers.  Hills  v.  Benny  (App.% 
710 

  Appeal.   See  Practice. 

Covenant.   See  Landlord  and  Tenant 


Criminal  Law — practice :  joinder  of  several  mis- 
demeanours in  one  indictment :  perjury  :  power 
to  award  successive  sentences  for  several  mis- 
demeanours, exceeding  in  the  aggregate  the  maxi- 
mum punishment  fixed  for  the  offence  charged] — 
The  first  count  of  an  indictment  charged  C 
with  committing  perjury  in  an  action  of  eject- 
ment in  the  Court  of  Common  Pleas;  the 
second  count  charged  him  with  committing 
perjury  in  a  suit  brought  in  the  Court  of  Chan- 
cery, in  order  to  obtain  an  injunction  to  pre- 
vent the  defendants  to  the  action  of  ejectment 
from  setting  up  certain  defences.    Upon  con- 
viction on  both  counts,  C.  was  sentenced  on 
each  count  to  the  maximum  term  of  penal  ser- 
vitude fixed  by  statute  for  perjury,  the  second 
term  being  directed  to  commence  at  the  expira- 
tion of  the  first.   A  writ  of  error  having  bean 
issued, — Held,  by  the  Court  of  Appeal,  that  the 
charges  contained  in  the  two  counts  wen 
charges  of  two  distinct  offences ;  that  upon  con- 
viction on  both  charges  the  maximum  sentence 
allowed  by  law  for  the  offence  charged  could  be 
awarded  for  each  of  the  two  offences,  and  that 
the  commencement  of  the  second  term  could  be 
postponed  until  the  expiration  of  the  first  term 
of  punishment.   Held  also,  that  2  Geo.  2.  c.  2$. 
s.  2,  and  20  &  21  Vict.  c.  3.  s.  2,  which  enact 
"  that  besides  the  punishment  already  to  be  in- 
flicted for  "  perjury,  "  it  shall  and  may  be  law- 
ful "  for  the  Court  to  send  to  penal  servitude, 
for  "  a  time  not  exceeding  seven  years,"  persons 
convicted  of  perjury;  and  "thereupon  judg- 
ment shall  be  given  that  the  person  con  Tided* 
shall  be  sent  to  penal  servitude  "accordingly, 
over  and  beside  such  punishment  as  shall  to 
adjudged  to  be  inflicted  on  such  person,  agree- 
able to  the  laws  now  in  being,"  do  not  require 
that  any  other  sentence  should  be  prefixed  to 
that  of  penal  servitude.   Beg.  v.  Castro  (App.) 
747 

Custom.   See  Mines  and  Minerals. 


injuries:  railway  oempcnj: 
contract  of  carriage:  mtasurt  of 
direction  to  jury]— The  right  di»e- 
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tion  to  a  jury,  who  hare  to  assess  damages  in  an 
action  for  personal  injuries  sustained  in  a 
railway  accident  by  a  professional  man  making 
a  large  income,  is  that,  in  respect  to  the  plain- 
tiffs money  loss,  they  should  not  attempt  to 
arrive  at  an  absolute  or  mathematically  accu- 
rate compensation,  but  should  give  a  fair  and 
reasonable  compensation,  taking  into  consider- 
ation the  amount  of  his'  income  when  the  in- 
juries were  sustained,  the  length  of  time  he  has 
been  deprived  of  that  income,  the  probability 
of  his  having  continued  to  earn  it  if  he  had  not 
been  injured,  the  prospect  of  his  being  able  to 
earn  anything  in  the  future,  and  all  the  other 
circumstances  of  the  case.  The  distinction  be- 
tween such  a  case  and  the  case  of  Hadley  v. 
BaxtndaU  (9  Exch.  Bep.  841 ;  23  Law  J.  Rep. 
.Exch.  179)  pointed  out.  Phillip*  v.  The  London 
and  South  Western  Railway  Company  (App.),  238 

■       by  Water.   See  Landlord  and  Tenant. 

 See  Company. 

Demurrage.   See  Charter-party. 

Deviation.   See  Shipping. 

Directors.   See  Company. 

Discharcir.   See  Liquidation  by  Arrangement. 

Disclaimer.    See  Bankruptcy. 

Discovert— letters  written  by  natter  in  answer  to 
enquiries  as  to  servant's  character :  libel :  privi- 
leged communication  :  production]— A  master- 
kept  copies  of  the  letters  written  by  him  in 
answer  to  enquiries  respecting  the  character 
of  a  servant  late  in  his  employ.  The  servant 
commenced  an  action  for  damages  against  his 
master,  alleging  that  the  letters  were  libellous, 
and  took  out  a  summons  for  liberty  to  inspect 
and  take  copies  of  the  copy  letters: — Held, 
that  the  copy  letters  were  not  privileged  from 
production.  Quart,  whether,  if  the  defen- 
dant had  deposed  on  oath  that  the  production 
of  the  letters  would  incriminate  him,  they  would 
have  been  privileged  from  production.  Webb  v. 
East  (App.),  250 

  See  Practice. 

Disqualification.   See  Public  Health. 

Durham,  Bishopric  or.   See  Mines  and  Minerals. 

Ecclesiastical  Court— -power  to  append  a  mo- 
nition to  a  definitive  sentence :  mode  of  enforcing : 
suspension  ab  officio  et  beneficio  for  contumacy 
in  disobeying  such  monition:  prohibition] — A 


beneficed  clerk,  having  been  convicted  in  a 
criminal  suit  in  the  Court  of  Arches  of  offences 
against  the  laws  ecclesiastical,  was  suspended 
ab  officio  for  a  certain  time,  and  admonished  not 
to  repeat  the  offence.  He  disobeyed  this  moni- 
tion, and  on  this  being  proved  the  Court  again 
admonished  him.  This  second  monition  having 
been  also  disobeyed,  application  was  made  to  the 
Court  by  motion  on  affidavits  to  enforce  the 
monition.  The  clerk  did  not  appear,  and  the 
Court  sentenced  him  to  be  suspended  ab  officio 
et  beneficio  for  three  years.  A  writ  of  prohibi- 
tion directed  to  the  Judge  of  the  Court  of 
Arches  to  prohibit  him  from  enforcing  this 
sentence  was  applied  for  in  the  Queen's  Bench 
Division,  and  granted  by  Cock  burn,  C.J.,  and 
Mklloh,  J.  {dissentients  Lush,  J.): — Held,  in 
the  Court  of  Appeal,  by  Colbridob,  C.J., 
Jambs,  L.J.,  and  Thbsigbb,  L.J.  (dissentien- 
tibus  Brett,  L.J.,  and  Cotton,  L.JA  reversing 
the  decision  of  the  Queen's  Bench  Division, 
that  the  writ  of  prohibition  ought  not  to  issue; 
for  that  such  a  monition  could  be  so  appended 
to  a  definitive  sentence  in  a  penal  suit  in  an 
Ecclesiastical  Court ;  that  disobedience  to  such 
a  monition  could  be  punished  as  contumacy; 
that  such  contumacy  could  be  punished,  on 
summary  process,  by  suspension  ab  officio  et 
beneficio;  and  that  the  motion  to  enforce  the 
monition  was  not  a  fresh  proceeding  instituted 
within  the  meaning  of  section  23  of  the  Church 
Discipline  Act  (3  &  4  Vict.  c.  36).  Martin  v. 
Mackonochie  (App.),  0 

Election  Prtitiox — municipal :  conditions  pre- 
cedent :  notice  of  presentation :  corrupt  practices 
{municipal  elections)  act]  — By  section  1 3  of  the 
Corrupt  Practices  (Municipal  Elections)  Act, 
1872,  the  following  provisions  shall  have  effect 
with  reference  to  the  presentation  of  a  petition : 
First,  a  petition  may  be  presented  by  four 
or  more  voters,  &c.  Second,  a  petition  shall 
be  presented  within  twenty-one  days  after  the 
day  on  which  the  election  was  held,  &c.  Third, 
at  the  time  of  presenting  a  petition,  or  within 
three  days  afterwards,  the  petitioner  shall  give 
security,  &c  Fourth,  within  fire  days  after 
the  presentation  of  a  petition  the  petitioner 
shall  serve  on  the  respondent  a  notice  of  the 
presentation  and  of  the  nature  of  the  proposed 
security,  and  a  copy  of  the  petition'  -.—Held,  that 
these  provisions  were  conditions  precedent  to 
the  right  to  try  a  petition.  Williams  v.  The 
Mayor,  fc,  of  Tenby,  325 

Elrmrntary  Education— expenses  of  school  board: 
power  of  board  to  borrow  for  temporary  purposes] 
— The  power  of  school  boards  to  borrow  is  de- 
fined and  limited  by  the  express  enactments  of 
the  Acts  under  which  they  are  constituted,  so 
that  a  school  board  has  no  power  to  borrow 
monoy  to  defray  current  expenses  when  the 
school  fund  is  not  sufficient,  and  interest  on 
such  a  temporary  loan  ought  not  to  be  allowed 
in  the  accounts  of  a  school  board.   So  held  by 
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the  Court  of  Appeal,  reversing  the  decision  of 
the  Queen's  Bench  Division.  The  Queen  v. 
Reed  (App.),  600 

Elbmhxtary  Education  (continued)— school  board 
election:  mode  of  questioning  election:  corrupt 
practices  (municipal  elections)  act]— The  Corrupt 
Practices  Municipal  Act,  1872  (35  &  36  Vict, 
c.  60),  does  not  apply  to  a  school  board  election, 
and  therefore  such  election  cannot  be  questioned 
by  petition  under  that  Act.  In  re  The  West 
Brommich  School  Board,  641 

Equitable  Estate.   See  Parliament. 

Estoppel.   See  Company. 

EviDUfca— admissibility  of:  evidence  taken  upon 
commission:  secondary  evidence  received  upon 
commission  abroad:  time  to  object] — Where  in 
an  action  a  commission  had  issued  to  take  evi- 
dence abroad,  and  both  parties  being  repre- 
sented, secondary  evidence  had  been  received  of 
the  contents  of  a  written  document  without 
objection, — Held,  that  it  was  not  competent  to 
one  of  the  parties  afterwards,  upon  the  hearing 
of  the  reference  of  the  cause  before  an  arbitrator, 
to  dispute  the  admissibility  of  the  evidence  so 
taken  and  returned  by  the  commissioners  in  the 
depositions.  Robinson  d-  Co.  v.  Danes  «f  Co., 
218 

■   ititness:  proof  of  previous  conviction  ad- 
missible, though  immaterial  to  issue] — A  party 
to  a  cause  who  gives  evidence  in  support  of  his 
case  may  be  cross-examined  as  to  whether  he 
has  been  ever  convicted  of  a  felony  or  misde- 
meanour, and  if  he  denies  or  refuses  to  answer 
it,  the  opposite  party  may  prove  such  conviction 
under  section  25  of  the  Common  Law  Procedure 
Act,  1854  (17  &  18  Vict  c.  125),  although  the 
fact  of  such  conviction  be  altogether  irrelevant 
to  tho  matter  in  issue  in  the  cause.  Ward  v. 
Sinfield,  696 

 See  Marine  Insurance. 

Executor.   See  Waste. 

Fishery — non-tidal  river :  gradual  change  of  river 
course:  encroachment:  following  fishery] — Plain- 
tiff, lord  of  the  manor,  claimed  the  exclusive 
right  to  fish  in  part  of  a  river  which  was 
formerly  locally  situate  within  the  manor,  but 
which  by  gradual  alteration  of  its  course  now 
flowed  over  land  of  the  defendant.  The  manor 
had  been  granted  by  the  Crown  to  the  pre- 
decessors in  title  of  the  plaintiff  with  the  right 
of  fishery  in  all  its  waters ;  afterwards  certain 
lands  of  the  manor  were  enfranchised  and  now 
became  rested  in  the  defendant.  At  the  time  of 
the  enfranchisement  the  river  flowed  wholly 


within  the  manor,  but  since  then  its  coarse 
had  gradually  changed,  approaching  nearer  and 
nearer  to  the  defendant's  land  until  some  por- 
tion of  that  land  became  part  of  the  river  bed. 
This  part  could  be  identified.  The  changing 
of  the  river  course  and  consequent  shifting  of 
the  bed  was  so  gradual  as  not  to  be  perceptible 
from  day  to  day,  but  only  by  comparing  its  po- 
sition of  recent  years  with  its  position  many 
years  before  .—Held,  that  the  plaintiff  had  an 
exclusive  right  of  fishery  which  extended  over 
that  part  of  the  river  flowing  over  the  de- 
fendant's land.   Foster  v.  Wright,  97 

—  trespass:  several  oyster  fishery:  navigable 
river:  claim  to  take  without  stint:  free  inhabi- 
tants of  ancient  tenements'] — The  plaintiffs,  an 
incorporated  body,  claimed  to  be  possessed  of 
a  several  fishery  in  a  tidal  navigable  river,  and 
in  support  of  their  title  produced  charters  of 
confirmation  and  grant,  and  proved  acta  of  im- 
memorial user,  from  which  the  Court,  drawing 
inferences  of  fact,  held  a  prima  facie  title  to 
the  soil  and  several  fishery  to  be  established, 
raising  the  presumption  of  a.  legal  origin,  i.e.  a 
grant  before  Magna  Chart  a.   The  defendants 
claimed,  as  free  inhabitants  of  ancient  tenements 
in  the  borough  of  Saltash,  to  have  from  time 
immemorial,  without  interruption,  and  as  of 
right,  the  privilege  of  dredging  for  oysters  in 
the  locus  in  quo,  from  the  2nd  day  of  February 
to  Easter  Eve  in  each  year,  and  carrying  away 
the  same  without  stint,  for  sale  and  otherwise. 
They  also  claimed  to  have  exercised  the  abore 
privilege  as  free  inhabitants  of  the  borough,  and 
as  subjects  of  the  realm ;  and  they  also  claimed  a 
general  right  to  dredge  for  oysters  as  subjects 
of  the  realm  -.—Held,  that  no  right  in  the  de- 
fendants, as  subjects  of  the  realm,  could  be 
established,  as  it  would  be  inconsistent  with  a 
several  fishery  in  the  plaintiffs,  who  would  take 
nothing  by  their  grant,  and  would  be  destructive 
of  the  fishery.   Held,  further,  that  the  other 
claims  of  the  defendants  founded  on  immemorial 
user  could  not  be  established,  for  that  they 
were  made  in  respect  of  a  fluctuating  body, 
and  would  have  to  be  supported  by  the  presump- 
tion of  a  lost  royal  grant,  which  alone  would 
have  the  effect  of  incorporating  such  body,  and 
that  such  a  presumption  could  not  be  made 
when  antagonistic  to  the  existing  rights  of  the 
plaintiffs.    Lord  Rivers  v.  Adams  (48  Law  J. 
Rep.  Exch.  47 ;  Law  Eep.  3  Ex.  D.  361)  fol- 
lowed.   The  Mayor  and  Free  Burgesses  of  the 
Borough  of  Saltash  v.  Goodman,  565 

Fixtures.   See  Landlord  and  Tenant. 
Foreign  Coepohatiok.   See  Income  Tax. 
—  Ship.   See  Marine  Insurance. 
Forgery,   See  Cheque.   Bill  of  Exchange. 
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Fbaods,  Statute  of.   See  Contract. 

Fhehhold.   See  Parliament. 

Fbdokt.   See  Ship  and  Shipping. 

Gabkiskkb  Obdhb.   See  Lien  of  Solicitor. 

G knbhai.  Average.  See  Marine  Insurance.  Ship 
and  Shipping. 

Ghaut,  Lost  Royal.   See  Fishery. 

Goaranthb.   See  Principal  and  Surety. 

Hi  oh  wat — action  to  recover  land  :  presumption  of 
ownership  by  adjoining  owner  of  soil  of  in- 
tended highway:  dispossession  of  and  discon- 
tinuance of  possession  of  land  by  owner:  statute 
of  limitations]— The  plaintiff  granted  to  tho 
defendant  two  pieces  of  land  separated  by,  ani 
each  described  as  abutting  on,  a  strip  of  land 
called  a  street,  which  the  plaintiff  intended  to 
dedicate  as  a  highway,  but  which  was  in  fact 
nerer  so  dedicated.  For  more  than  twenty  years 
before  action  the  defendant  used  this  piece  of 
land  for  the.  purposes  of  his  business  in  such  a 
way  as  to  make  it  impassable,  save  for  foot 
passengers.  Within  twenty  years  both  the  plain- 
tiff and  the  dofendant  had  repaired  some  railings 
which  separated  this  intended  street  from  an 
adjoining  highway ;  and  within  the  same  period 
the  defendant  had  first  enclosed  a  small  portion 
of  the  street,  and  then  fenced  it  in  at  each 
end,  where  it  abutted  on  two  highways.  In  an 
action  to  recover  possession  of  the  land, — Held 
(affirming  the  decision  of  the  Exchequer  Divi- 
sion), that  the  presumption  that  the  soil  to  the 
middle  of  a  highway  belongs  to  the  owner  of  the 
adjoining  enclosed  land,  does  not  apply  whero 
such  land  abuts  on  an  intended  highway  which 
has  not  at  the  time  of  the  conveyance  been 
dedicated  to  the  public.  Held  also,  that  the 
plaintiff  had  not  been  dispossessed  by  the  de- 
fendant nor  had  he  discontinued  possession 
within  the  meaning  of  section  3  of  the  Statute 
of  Limitations.   Leigh  v.  Jack  (App.),  220 

—  locomotives  on  roads:  highways  and  loco- 
motives amendment  act :  "  excessive  weight "  and 
"extraordinary  expenses,"  how  ascertained] — 
Section  23  of  the  Highways  and  Locomotives 
Amendment  Act,  1878,  enacts  that  where  by  a 
certificate  of  their  surveyor  it  appears  to  the 
authority  which  is  liable  to  repair  any  highway 
that,  "  having  regard  to  the  average  expense 
of  repairing  highways  in  the  neighbourhood, 
extraordinary  expenses  have  been  incurred  by 
such  authority  in  repairing  such  highway,  by 
reason  of  the  damage  caused  by  excessive  weight 
passing  along  the  same,  or  extraordinary  traffic 
thereon,"  the  authority  may  recover  in  a  sum- 
mary manner  the  amount  of  such  expenses  from 


the  person  by  whose  order  the  weight  or  traffic 
has  been  conducted.  The  appellant  used  on 
a  highway  a  locomotive  engine  and  waggons  in 
order  to  carry  goods  and  materials  for  the  or- 
dinary purposes  of  his  estate.  The  engine  was 
constructed  and  used  in  accordance  with  the 
Locomotives  Acts,  1861  and  1865,  and  the 
weight  of  the  engine  and  the  width  of  its 
wheels  were  in  compliance  with  section  28  of 
the  Highways  and  Locomotives  Amendment 
Act,  1878.  Justices  having  made  an  order  for 
the  payment  by  the  appellant  of  a  sum  to  cover 
extraordinary  expenses  incurred  by  the  highway 
authority  by  reason  of  the  damage  caused  to  the 
road  by  tho  use  of  the  engine  and  waggons,  it 
was,— Held,  on  a  case  stated  by  the  justices,  that 
the  question  of  what  was  "excessive  weight" 
and  "extraordinary  traffic"  within  section  23, 
must  be  determined  with  reference  to  the  ordi- 
nary traffic  of  the  road,  and  its  capacity  for 
bearing  weights,  and  not  with  reference  to  ab- 
normal traffic  merely,  or  to  weight  in  excess 
of  that  authorised  by  statute,  and  therefore 
that  the  order  of  the  justices  was  rightly  made. 
Lord  Aveland  v.  Lucas  (App.),  643 

— —  Name  of  owner  of  cart,  when  to  bo  painted 
on  it:  highway  act:  "cart:"  customs  and 
inland  revenue  duties  act.  Danby  v.  Hunter 
(M.C.  16),  219 

Husband  and  Wifb — wife's  authority  to  pledge 
husband's  credit  for  necessaries:  secret  revocation 
of  authority:  effect  of:  presumption  of  agency] 
— Where  husband  and  wife  live  together,  and 
the  husband  has  privately  forbidden  her  to  buy 
goods  on  credit,  he  is  not  liable  for  the  price  of 
articles  of  dress,  although  suitable  to  her  rank 
in  life,  supplied  to  her  by  a  tradesman  with 
whom  she  has  not  dealt  before,  bat  to  whom 
the  fact  that  she  was  so  forbidden  has  not  been 
communicated.  Jolly  v.  Rest  (15  Com.  B.  Rep. 
N.S.  628;  33  Law  J.  Rep.  CP.  177)  followed. 
Debenham  v.  Mellon  (App.),  497 

 conveyance  by  married  woman] — The  Court 

refused  to  make  an  order  under  3  &  4  Will.  4. 
c.  74.  s.  91,  dispensing  with  the  concurrence 
of  the  husband  to  the  execution  of  a  deed  by 
his  wife  on  an  affidavit  by  the  son  that  the 
husband  and  wife  bad  for  three  years  been 
living  apart,  in  consequence  of  the  intemperate 
and  violent  habits  of  the  former,  which  rendered 
necessary  his  confinement  in  a  lunatic  asylum 
for  some  time,  and  that,  although  he  had  sinco 
been  discharged,  he  was  not  in  a  fit  mental 
condition  to  execute  a  deed,  or  understand  its 
nature.  The  Court  directed  that  application 
should  be  made  to  the  husband  to  execute,  and 
that  the  result  should  be  stated  to  the  Court, 
and  that  he  should  have  notice  of  an  applica- 
tion for  the  order,  and  further,  that  there  should 
be  an  affidavit  by  a  medical  man  of  the  hus- 
band's mental  condition.  Inn  The  Trusts  of  the 
Will  of  Clare,  667 
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Ixcomt  Tax—  quarries :  mines:  profit*  how  to  be 
assessed] — A  property  in  -which  slate  ia  gotten 
by  levels  driven  underground  into  a  hill,  is  a 
quarry  and  not  a  mine  for  the  purposes  of  the 
rules  for  assessing  income  tax,  and  ought  as 
such  to  be  assessed  on  the  profit  of  the  pre- 
ceding year,  under  rule  1  of  Part  III.  of 
schedule  A  of  6  &  6  Vict,  c.  35  :— So  held  by 
the  Court  of  Appeal,  affirming  the  judgment  of 
the  Exchequer  Division.  Jones  v.  The  Cwm- 
orthin  Slate  Co.  (Lim.)  (App.),  110 

— —  profits :  exhausted  capital :  brewers :  pre- 
miums for  leases  of  public-houses'] — Brewers 
claimed  that,  in  computing  for  income  tax  the 
balance  of  their  profits,  a  deduction  should  be 
allowed  for  premiums  paid  by  them  in  order 
to  obtain  leases  of  public-houses,  which  they 
sublet  to  tenants  undertaking  to  buy  beer  of 
them  alone:— Held,  that  such  a  deduction 
could  not  be  allowed.  Watney  #  Co.  v.  Mus- 
grave,  493 

— -  profits  of  foreign  corporation  with  English 
agency  and  English  shareholders:  dividends 
partly  from  foreign  profits  paid  to  English 
shareholders  out  of  English  profits:  16  <f  17 
Vict.  c.  34.  *.  10 ;  "  entrusted  for  payment"] — 
Dividends  of  a  foreign  corporation  with  an 
agency  in  England  which  were  derived  partly 
from  foreign  profits  were  paid  to  shareholders 
resident  in  England  by  the  English  agency  out 
of  money  in  hand  from  English  profits.  The 
Crown  claimed  from  the  English  agency,  in 
addition  to  income  tax  upon  all  the  English 
profits  of  the  corporation,  income  tax  upon  so 
much  of  the  dividends  paid  to  shareholders  re- 
sident in  England  as  was  derived  from  foreign 
profits'. — Held,  by  Pollock,  B.,  and  Huddlk- 
ston,  B.  (Kbllt,  C.B.,  dissenting),  that  the 
claim  must  be  allowed,  under  16  &  17  Vict.  c. 
34.  8.  10,  notwithstanding  that  no  portion  of 
the  foreign  profits  was  actually  remitted  to 
England.  Gilbertson  v.  Fergusson;  in  re  The 
Imperial  Ottoman  Bank,  536 

Indobsnibnt  ox  Whit.   See  Practice. 

Infant— promise  to  marry :  infants  relief  act : 
evidence :  fresh  promise  or  ratification  after  age] 
— When  both  the  plaintiff  and  defendant  were 
under  age,  the  defendant  made  an  express 
promise  to  marry  the  plaintiff,  which  she  ac- 
cepted, but  no  time  for  the  marriage  was  then 
fixed.  For  some  years  afterwards,  and  after 
the  defendant  had  come  of  ago,  the  parties 
remained  on  the  footing  of  engaged  lovers,  and 
at  last  (the  defendant  being  then  of  age)  the 
day  of  their  marriage  was  fixed,  the  plaintiff 
naming  the  day  at  the  request  of  the  defendant 
to  do  so.  Ultimately  the  defendant  refused  to 
marry.  In  an  action  for  breach  of  promise  of 
marriage, — Held,  by  Dknkan,  J.,  and  Ldtdlby, 
J.,  that,  assuming  the  case  of  Coxhead  v.  Mollis 


(47  Law  J.  Hep.  CP.  761 ;  Law  Rep.  3  CP.  D. 
439)  to  be  rightly  decided,  and  that  a  contract 
to  marry  is  within  the  Infants  Relief  Act  (37  & 
38  Vict.  c.  62),  and  therefore  not  capable  of 
being  ratified  by  an  infant  after  he  comes  of 
age,  there  was  here  evidence  from  which  a  jury 
ought  to  find  a  fresh  promise  to  marry  made 
after  the  defendant  had  come  of  age,  as  distin- 
guished from  a  mere  ratification  of  the  promise 
to  marry  which  had  been  made  during  the 
defendant's  infancy  : — Held,  by  Lord  Cole- 
bidob,  C.  J.,  that  as  a  contract  to  marry  is  within 
the  Infants  Relief  Act,  what  took  place  after 
the  defendant  came  of  age  was  only  evidence  of  a 
ratification  of  the  subsisting  contract  to  marry, 
and  was  not  evidence  of  a  fresh  contract, 
Ditcham  v.  Worrall,  688 

Injunction.   See  County  Court.  Practice. 

Inquisition.   See  Certiorari. 

Interpleader,   See  County  Court.  Practice. 

Intehhoqatohiks — corporation  answering  by  their 
solicitor :  privilegs] — Interrogatories  were  ad- 
ministered to  the  plaintiffs,  a  corporation,  which 
they  elected  to  answer  through  their  town  clerk. 
The  town  clerk  claimed  to  be  privileged  from 
answering  some  of  the  interrogatories,  on  the 
ground  that  he  was  also  solicitor  to  the  plaintiffs 
in  the  action,  and  had  received  the  information 
asked  for  in  his  capacity  as  solicitor  for  the 
purpose  of  the  action : — Held,  that  the  plaintiffs, 
having  elected  to  put  forward  their  solicitor  to 
nnswer  the  interrogatories,  could  not  avail  them- 
selves of  the  privilege  which  otherwise  would 
have  attached  to  communications  made  to  him 
in  such  capacity.  Ihe  Mayor  and  Corporation 
of  Swansea  v.  Quirk,  157 

— —  See  Parliament. 

Jurisdiction  to  refer.    See  Practice. 

— —  See  County  Court. 

Justice  of  tub  Prack  —order  for  expenses  of 
conveying  prisoners  to  gaol:  "period  of  com- 
mittal " :  prison  authority]— The  Prisons  Act  of 
1877  (40  &  41  Vict.  c.  21),  has  not  transferred 
to  the  Secretary  of  State  the  liability  for  the 
expenses  of  conveying  prisoners  after  summary 
conviction  or  committal  for  trial  by  a  magis- 
trate to  the  gaol  named  in  the  warrant.  Sneh 
expenses  still  fall,  as  enacted  in  27  Geo.  2.  e. 
3  and  11  &  12  Vict  c.  42,  in  Middlesex  upon 
the  overseers,  and  in  other  counties  upon  the 
treasurer  of  the  county  where  the  offence  al- 
leged against  the  prisoner  was  committed. 
MuUins  v.  The  Treasurer  of  the  County  of  Amy, 
257  . 
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—  Summary  jurisdiction :  ouster  of  jurisdic- 
tion :  mens  rea :  assault  and  battery.  White  v. 
Fox  (M.C.  60),  663 

Kidnapping  Act.  See  Pacific  Islanders  Protection. 

Landlord  and  Tenant — assignment  of  chose  in 
action:  surrender  after  notice  of  assignment  of 
future  rent:  judicature  act] — The  plaintiffs  sub- 
let a  portion  of  premises,  of  which  they  had  a 
lease,  to  the  defendant.  They  afterwards  as- 
signed their  interest  in  the  premises  to  B.,  and 
agreed  in  writing  with  B.,  that  notwithstand- 
ing this  assignment  they  should  receive  the  rent 
due  from  the  defendant  for  the  remainder  of 
her  lease,  and  notice  of  this  agreement  was 
given  to  the  defendant.  The  defendant  after- 
wards surrendered  her  lease  to  B.  In  an  action 
for  rent  claimed  as  accruing  after  the  surrender, 
— Held,  that  even  if  there  was  a  valid  assign- 
ment of  a  chose  in  action,  still  that  the  plaintiffs 
could  not  recover,  for  that  the  assignment  was 
of  rent  to  become  due,  whereas  no  rent  had 
accrued  due  after  the  surrender,  and  the  de- 
fendant could  not  be  prevented  by  the  agree- 
ment between  the  plaintiffs  and  B.  from  sur- 
rendering her  lease  to  B.  Southwell  v.  Scolter 
(App.),  356 

 implied  covenant :  sub-lease :  fixtures] — A 

covenant  in  a  lease  by  which  the  lessee  agrees 
at  the  expiration  of  the  lease  to  deliver  up  to 
the  lessors  "  all  landlord's  fixtures,"  does  not 
imply  a  representation  and  covenant  on  the 
part  of  the  lessors  that  the  lessee  is  to  be  at 
liberty  without  hindrance  from  anyone  to  remove 
during  the  term  trade  fixtures,  and  that  the 
lessors  have  not  entered  into  covenants  incon- 
sistent with  such  right.   Porter  v.  Drew,  482 

—  lease :  covenant  for  quiet  enjoyment:  water 
supply:  house  let  out  in  flats:  damage  by 
water]—  The  defendant  demised  the  ground 
floor  of  his  house  to  the  plaintiff  under  a 
lease  containing  a  covenant  that  the  lessee 
might  "peaceably  hold  and  enjoy  the  said 
demised  premises  during  the  said  term  without 
any  interruption  by  the  lessor,  or  any  person 
lawfully  claiming  through  or  in  trust  for  him." 
The  remainder  of  the  house  was  lot  out  in 
floors  to  different  tenants.  Before  and  during 
the  demise  to  the  plaintiff  the  water  supply  was 
effected  by  means  of  a  main  service  pipe  con- 
nected with  a  cistern  placed  at  the  top  of  the 
house,  branch  pipes  being  inserted  into  the  main 
pipe  for  the  supply  of  water  to  each  floor.  The 
tenants  paid  a  proportion  of  the  water  rate  for 
the  supply  to  their  respective  premises.  The 
branch  pipe  on  the  first  floor  suddenly  burst, 
and  the  water  therefrom  poured  down  into 
the  plaintiff's  premises  and  injured  his  goods. 
In  an  action  for  damages  the  jury  found  that 
the  branch  pipe  when  fixed  (which  was  before 
the  demise)  was  a  reasonably  fit  and  proper  one 


for  the  purpose  for  which  it  was  fixed  and  in- 
tended, and  that  there  was  no  negligence  or 
want  of  skill  in  the  fixing  and  maintaining  the 
pipe  where  and  as  it  was : — Held  (affirming  the 
judgment  of  Field,  J.,  reported  ante,  p.  456), 
that  the  plaintiff  had  no  cause  of  action  founded 
upon  the  covenant  for  quiet  enjoyment,  because 
the  covenant  was  prospective,  and  there  had 
been  no  act  of  omission  or  commission  during 
the  demise  to  the  plaintiff,  causing  an  inter- 
ruption of  his  enjoyment.  Held  also,  that  the 
apparatus  for  the  water  supply,  being  for  the 
common  benefit  of  the  plaintiff  and  the  other 
tenants,  the  plaintiff  had  no  cause  of  action 
founded  upon  the  principle  laid  down  in  Fletcher 
v.  Rylands,  34  Law  J.  Rep.  Exch.  177;  3  Hurl. 
&  C.  774 ;  35  Law  J.  Rep.  Exch.  154  ;  Rylands 
v.  Fletcher  (H.L.)  37  Law  J.  Rop.  Exch.  161 ; 
in  Ex.  Ch.  Law  Rep.  1  Exch.  265 ;  in  H.L. 
Law  Rep.  3  H.L.  330.  Anderson  v.  Oppenheimer 
(App.),  708 

■  lease  of  floors  in  a  warehouse :  fail  of  building 
through  overloading :  covenant  by  lessee  to  keep 
inside  in  repair:  by  lessor  to  keep  outside  in  re- 
pair: suspension  of  rent] — The  plaintiffs  by 
lease  demised  to  the  defendant  certain  floors  in 
a  warehouse  for  seven  years  at  a  yearly  rent, 
the  defendant  covenanting  to  repair,  maintain 
and  keep  the  inside  of  the  demised  premises  in 
good  and  tenan table  repair  and  condition,  and 
to  deliver  them  up  at  the  end  of  the  term, 
damage  by  fire,  storm  or  tempest,  or  other  in- 
evitable accident  and  reasonable  wear  and  tear, 
only  excepted;  and  the  plaintiffs  covenanting 
to  keep  the  walls,  roof  and  main  timbers  of  the 
premises  in  good  and  substantial  repair  and 
condition.  The  lease  also  contained  a  proviso 
for  the  suspension  of  the  rent  in  the  event  of 
the  premises  being  burnt  down  or  damaged  by 
fire,  storm  or  tempest,  and  a  clause  against  as- 
signing or  underletting  without  the  written 
consent  of  the  plaintiffs.  The  defendant  sublet 
some  of  the  floors  without  the  written  consent 
of  the  plaintiffs  -,  the  sub-lessee  overloaded  one 
of  the  upper  storeys,  in  consequence  of  which 
the  whole  building  fell.  The  plaintiffs  rebuilt 
the  warehouse,  and  claimed  rent  since  the  fall 
of  the  building,  and  damagos  occasioned  by  the 
fall  -.—Held,  that  the  proviso  for  suspension  of 
rent  did  not  include  the  cause  which  led  to  the 
fall  of  the  building,  and  that  the  defendant  was 
consequently  liable  to  pay  rent  as  if  it  had  never 
fallen;  that  the  plaintiffs  were  not  liable  to 
damages  by  reason  of  any  implied  warranty  or 
covenant  by  them  that  the  building  was  fit  for 
the  purposes  for  which  it  was  to  be  used,  nor  by 
reason  of  their  express  covenant  to  keep  the 
walls,  roof  and  main  timbers  of  the  building  in 
repair,  though  they  would  be  liable  for  any  un- 
reasonable delay  in  the  rebuilding;  that  the 
defendant  was  not  liable  for  the  fall  of  the 
building,  provided  he  could  shew  it  was  used  in 
a  reasonable  manner,  having  regard  to  its 
character  and  the  purposes  for  which  it  was  in- 
tended to  be  used— Saner  r.  Billon  (47  Law  J. 
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Rep.  Chanc  287;  Law  Rep.  7  Ch.  D.  815)  fol- 
lowed ;— that  the  defendant  waa  liable  under  his 
express  covenant  to  make  good  the  cost  of  put- 
ting the  inside  of  the  floors  demised  to  him  and 
the  fixtures  therein  in  good  and  tenantable 
repair.  The  Manchester  Bonding  Warehouse  Co. 
v.  Carr,  809 

—  See  Lease. 

Lands  Cladsbs  Consolidation  Act  — superfluous 
land  :  mines  under  superfluous  land] — Lands  had 
been  acquired  by  a  railway  company  by  agree- 
ment under  their  statutory  powers.  The  time 
within  which  they  might  be  sold  if  not  re- 
quired for  railway  purposes  expired  in  1863, 
at  which  time  they  had  not  been  used  for  such 
purposes  nor  sold.  The  lands  were  in  close 
proximity  to  W.  station,  and  since  the  year 
1868  additional  sidings  had  been  required  at  the 
station,  for  which  the  lands  would  be  needed, 
but  for  want  of  funds  such  sidings  had  not 
been  constructed.  Meanwhile  the  lands  were  let, 
first  to  an  agricultural  tenant,  and  afterwards 
to  a  mining  company,  the  lessors  having  the 
right  to  re-enter  at  any  time  at  short  notice. 
Upon  an  action  brought  in  1875  by  adjoining 
landowners  to  recover  the  lands  as  superfluous 
within  8  &  9  Vict.  c.  18,  s.  127,— Held,  that  the 
lands  were  not  superfluous,  the  fact  that  they 
were  required  for  the  railway  in  1868  being 
strong  presumptive  evidence  that  they  were  so 
required  in  1863,  and  the  burden  of  proof,  es- 
pecially after  so  great  a  lapse  of  time,  being 
upon  the  plaintiffs  to  shew  that  they  were  not. 
The  lease  to  the  mining  company  reserved  to 
the  lessors  the  right  to  regulate  the  manner 
of  _  romoving  the  minerals,  so  as  to  prevent 
injury  to  the  surface:— Held,  that  the  minerals 
were  not  superfluous.  Hooper  v.  Bourne  (H.L.), 
370 

Semble,  that  where  land  is  bought  by  a  railway 
company  with  the  mines  under  it  the  mines  can- 
not be  claimed  as  superfluous  land  apart  from 
the  surface.  Ibid. 

—  See  Certiorari.  Railway. 

Leaseholds.   See  Bankruptcy. 

Leave  to  Defend.    See  Practice. 

Lettxb.   See  Bankruptcy. 

Letters  bt  Post.   See  Contract. 

Lux  roBi — statute  of  limitations:  specialty  debt 
contracted  in  India] — Specialty  debts  have  in 
India  no  higher  value  than  simple  con  tract  debts, 
and  the  same  period  of  limitation,  namely,  three 
years,  applies.  But  the  right  to  sue  on  a  spe- 
cialty debt  in  England  cannot  be  barred  by  a 


less  period  than  twenty  years,  although  the  debt 
was  contracted  in  India,  and  the  right  to  recover 
was  barred  in  India  by  the  shorter  period  of 
limitation.  The  Alliance  Bank  of  Simla  t. 
Carey,  781 


Libbl — privilege :  malice :  fair  report  of  proceed- 
ings in  a  court  of  justice :  whether  protected  if 
sent  unth  malice] — The  defendant,  a  solicitor, 
conducted  a  case  in  a  County  Court,  and  sent  a 
report  of  the  proceedings  containing  matter 
defamatory  of  the  plaintiff  to  several  newspapers 
for  publication.  In  an  action  for  libel  the  jury 
found  that  the  report  was  a  fair  one,  but  sent 
with  malice : — Held  (affirming  the  judgment  of 
Cocx burn,  C.J.),  that  no  absolute  privilege  at- 
tached to  the  publication  of  a  report,  though  a 
fair  one,  of  proceedings  in  a  Court  of  justice, 
and  that  the  defendant,  having  been  actuated  by 
malice  in  sending  the  report,  was  liable  in  the 
action.   Stevens  v.  Sampson  (App.),  120 

—  innuendo  :  evidence  for  the  jury  :  privileged 
communication]— The  defendants  were  brewers, 
and  had  been  accustomed  to  receive,  in  payment 
for  beer  supplied  to  a  number  of  their  tenants  in 
Sussex,  cheques  drawn  upon  different  branches 
of  the  plaintiffs'  bank.  A  dispute  arose  between 
the  defendants  and  the  manager  of  the  plaintiffs' 
branch  bank  at  Chichester,  through  the  latter 
refusing  to  cash  cheques  for  the  defendants 
drawn  upon  any  other  of  the  branch  banks,  and 
the  defendants  thereupon  sent  round  to  the 
tenants  a  printed  circular  in  the  following  terms : 
"  Messrs.  H.  &  Sons  hereby  give  notice  that  they 
will  not  receive  in  payment  cheques  drawn  on 
any  of  the  branches  of  the  Capital  and  Counties 
Bank."  In  an  action  for  libel  the  statement  of 
claim  set  out  the  circular  with  the  innuendo, 
"  meaning  thereby  that  the  plaintiffs  were  not 
to  be  relied  upon  to  meet  the  cheques  drawn 

rthem,  and  that  their  position  was  such  that 
were  not  to  be  trusted  to  cash  the  cheques 
of  their  customers."  At  the  trial  evidence  was 
given  that  the  plaintiffs  incurred  a  loss  through 
the  issue  of  the  circular,  and  that  the  defen- 
dants, on  being  informed  of  it,  took  no  steps  to 
prevent  the  loss  increasing.  The  case  was  left 
to  the  jury,  who,  being  unable  to  agree,  were 
discharged  without  a  verdict  —Held  (by  the 
Common  Pleas  Division,  on  motion  to  enter 
judgment  for  the  defendants),  that  the  circular 
was  capable  of  (he  defamatory  meaning  sug- 
gested by  the  innuendo ;  that  there  was  evidence 
for  the  jury  that  it  had  that  meaning;  that, 
assuming  the  publication  of  it  to  be  privileged, 
there  was  evidence  for  the  jury  of  express  malice 
on  the  part  of  tho  defendants,  and  therefore  that 
the  case  was  rightly  left  to  the  jury.  Held  (by 
the  Court  of  Appeal — Brett,  L  J.,  and  Cotton 
LJ. ;  Thesigeb,  L.J.,  dissenting),  that  the  cir- 
cular, according  to  the  ordinary  or  primary 
meaning  of  the  language,  could  not  reasonably 
be  read  as  defamatory  of  the  plaintiffs ;  that 
there  was  no  evidence  upon  which  the  jury  could 
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reasonably  find  that  it  had  any  secondary  mean- 
ing defamatory  of  the  plaintiffs ;  that  the  pub- 
lication of  it  was  privileged,  and  there  was  no 
evidence  of  express  malice  on  the  defendants' 
part  to  destroy  the  privilege ;  and  therefore  that 
the  defendants  -were  entitled  to  judgment. 
Judgment  of  the  Common  Pleas  Division  re- 
versed. The  Capital  and  Counties  Bank  v. 
£fc»ty(App.),  830 

 Defamatory :  Jurisdiction  of  magistrate  on 

criminal  charge  of  libel :  evidence  of  truth  of 
libel,  -when  admissible :  Lord  Campbell's  Act. 
Reg.  v.  Coram  (M.C.  1),  219 

— —  See  Discovery.  Practice. 

Lira.   See  Ship  and  Shipping. 

Lien  of  Solicitor — garnishee  order:  priority: 
solicitors  act]— The  plaintiffs  were  the  solicitors 
for  W.  in  an  action  in  which  he  recovered  a 
sum  of  money.  The  defendant  was  a  judgment 
creditor  of  W.,  and  obtained  ex  parte,  on  the 
day  that  judgment  was  signed  in  the  above 
action,  a  garnishee  order  attaching  all  debts 
due  to  W.  On  the  taxation  of  costs  on  the 
same  day  the  plaintiffs  for  the  first  time  learned 
of  the  defendant's  claim,  and  then  gave  notice, 
to  the  defendant  in  the  action  in  which  W. 
was  plaintiff,  of  their  claim  of  lien,  and  within 
five  days  applied  for  an  order  declaring  that 
they  were  entitled  to  a  charge  on  the  money 
recovered  by  W. : — Held,  affirming  the  decision 
of  the  Common  Pleas  Division,  that  the  plain- 
tiffs bad  a  lien  for  their  costs  on  the  sum 
recovered  by  W. ;  that  they  were  entitled  to 
the  order  sought  for;  and  that  the  garnishee 
order  obtained  by  the  defendant  did  not  take 
priority  over  that  lien.  Shippey  v.  Grey  (App.), 
524 

Limitation  Acnox.   See  Practice. 

Limitations,  Statu™  or — renewable  leaseholds : 
surrender  by  operation  of  law :  estate  in  rever- 
sion: when  time  begins  to  run  against  rever- 
sioner]— Sections  3  and  6  of  the  Statute  of 
Limitations,  3  &  4  Will.  4.  c  27,  enact  that 
the  right  to  bring  an  action  to  recover  any  land 
shall  be  shewed  to  have  first  accrued  with  re- 
spect to  estates  or  interests  in  reversion,  "at 
the  time  when  such  estate  or  interest  became  an 
estate  or  interest  in  possession."  During  the 
continuance  of  a  lease  for  years  the  reversioner 
in  fee  granted  a  new  lease  of  the  premises  for 
yean  to  his  tenant  '.—Held,  that,  although  the 
first  lease  became  surrendered  by  operation  of 
law  on  the  granting  of  the  second,  the  rever- 
sioner's estate  did  not  thereby  become  an  "  es- 
tate in  possession  "within  the  meaning  of  sec- 
tions 3  and  6,  and  therefore  that  time  did  not 
begin  to  ran  against  him  under  the  Act.  The 
President  and  Scholars  of  Corpus  Christi  Col- 
lege, Oxford,  v.  Sogers  (App.),  4 

Vol.  49.— Q.B.,  CP.,  &  Exch.,  Index, 


m  writ  specially  indorsed:  affidavit  for  leave  to 
defend  under  order:  affidavit  in  reply] — Upon 
an  application  by  the  plaintiff  for  leave  to  sign 
final  judgment  under  Order  XIV.,  the  Court 
or  Judge  has  a  discretion  to  allow  the  plaintiff 
to  file  an  affidavit  in  reply  to  the  defendant's 
affidavit.   Rotheram  v.  Priest,  104 

——  licensee:  effect  of  statutory  prohibition 
against  alienation] — Commissioners,  under  the 
authority  of  a  local  Act,  erected  a  town-hall 
at  B.,  and  afterwards  by  a  subsequent  Act 
passed  in  1850,  they  purchased  an  estate 
called  the  P.  estate.  By  this  Act  of  1850 
the  t>aid  commissioners  were  empowered  to 
sell  and  convey  such  estate,  provided  that 
no  such  sale  should  be  without  the  consent  of 
the  inhabitants  of  the  parish  in  vestry  as- 
sembled. From  the  time  of  the  erection  of 
the  town-hall  until  1853,  the  guardians  of  the 
poor  of  B.  had  the  use  of  portions  of  the  town- 
hall  for  offices,  and  in  1853  they  removed  to 
a  part  of  the  P.  estate,  which  by  arrangement 
with  the  said  commissioners  they  were  to  be 
permitted  to  have  for  their  permanent  use  in  lieu 
of  their  offices  in  the  town-hall.  The  said 
guardians  laid  out  money  in  rendering  this  part 
of  the  estate  suitable  for  their  offices,  and  they 
used  the  same  as  such  from  that  time  until 
November,  1870,  without  paying  any  rent  or 
giving  any  acknowledgment  in  writing  of  the 
title  of  the  commissioners  or  of  the  plaintiffs 
to  whom  the  property  of  the  said  commissioners 
was  transferred  by  statute  in  1855.  In  March, 
1863,  the  plaintiffs  wrote  to  the  said  guardians 
for  an  acknowledgment  in  writing  that  they 
held  the  offices  from  the  plaintiffs  on  sufferance, 
but  the  guardians  refused  to  give  such  ac- 
knowledgment. In  an  sction  brought  in 
November,  1879,  by  the  plaintiffs  against  the 
guardians  to  recover  possession  of  the  said 
offices, — Held,  that  under  the  above  circum- 
stances the  plaintiffs  had  been  out  of  possession 
for  more  than  twelve  years,  and  were  barred  by 
the  Statute  of  Limitations.  Held  also,  that  the 
statutory  prohibition  against  alienation  without 
the  consent  of  the  inhabitants  in  vestry  did  not 
prevent  the  plaintiffs  from  being  so  barred  by 
the  Statute  of  Limitations.  The  Mayor,  <f/c, 
of  Brighton  v.  The  Guardians  of  the  Poor  of 
Brighton,  648 

 succession  of  ecclesiastical  commissioners  to 

estates  of  corporations  sole] — By  3  &  4  Vict.  c. 
113.  s.  67  the  Ecclesiastical  Commissioners  are 
to  have,  for  the  purpose  of  obtaining  possession 
of  lands  vested  in  them  as  successors  to  eccle- 
siastical corporations  sole,  all  rights,  powers 
and  remedies  at  law  and  in  equity,  which  be- 
longed to  those  to  whose  estates  they  succeeded. 
In  1864  the  Ecclesiastical  Commissioners  suc- 
ceeded to  the  estates  of  the  dean  of  A.,  and  in 
1877  they  brought  an  action  to  recover  part  of 
those  estates,  which  had  been  possessed  ad- 
versely to  them  and  their  predecessors,  the 
C 
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deans,  for  more  than  twenty  but  less  than  sixty 
years: — Held  (by  Lord  Shlbobnk,  LC,  and 
Loan  Watson,  dissent  iente  Loed  Blackbukk ), 
that  the  Ecclesiastical  Commissioners  had,  for 
the  purpose  of  obtaining  possession  of  the  lands 
transferred  to  them,  the  right  to  bring  an  action 
at  any  time  within  which  an  incumbent  of  the 
deanery  might  hare  brought  it  if  no  transfer 
had  taken  place.  Held  (by  Loan  Blackbdbn), 
that  the  words  in  3  &  4  Vict.  c.  113.  s.  57,  being 
merely  genera',  and  containing  no  reference  to 
the  Statute  of  Limitations,  do  not  give  the 
commissioners  the  right  to  the  extended  period 
for  bringing  an  action  allowed  to  corporations 
sole.  The  Ecclesiastical  Commissioners  for  Eng- 
land v.  Rowe  (H.L.),  771 

.•  > 

—  Sea  Highway.   Lex  Fori. 


Liquidation.   See  Contract, 

Liquidation  by  Abbangemkxt — resolutions  giving 
power  to  grant  discharge:  acceptance  by  dissent- 
ing creditor  of  benefits  under  liquidation  scheme  ! 
eject  of  certificate  of  discharge:  bankruptcy  act] 
— A  creditor  who  dissents  from,  but  who  accepts, 
the  composition  paid  under  resolutions  adopted 
for  the  liquidation  by  arrangement  of  a  debtor's 
affairs,  cannot,  the  debtor  having  duly  received 
his  discharge  and  certificate,  on  default  being 
afterwards* made  in  the  payment  of  a  part  of 
the  composition,  impugn  the  validity  of  the  reso- 
lutions and  sue  on  the  original  debt.  Lewis  v. 
Leonard  $  Son  ( App.),  308 

The  certificate  of  discharge  given  by  the  Regis- 
trar to  a  debtor  whose  affairs  are  liquidated 
by  arrangement,  is  conclusive  evidence  of  the 
validity  of  the  liquidation  proceedings.  Ibid. 


—  bankruptcy :  fraudulent  omission  of  name  of 
creditor  from  statement  of  debts :  bankruptcy  act] 
— The  certificate  of  discharge  obtained  by  a 
debtor  who  has  gone  through  liquidation  by 
arrangement,  under  the  Bankruptcy  Act,  1869, 
a.  126,  is  a  defence  to  an  action  for  a  debt 
provable  in  the  liquidation  proceedings,  although 
the  name  of  the  creditor  to  whom  the  debt  is 
due  has  been  fraudulently  omitted  by  the  debtor 
from  the  list  of  creditors  delivered  tot  he  Regis- 
trar.   Wadsworth  v.  Pickles,  454 


Local  Aothobitt.  See  Nuisance.  See  Public 
Health. 

Local  Boabd— member  acting  after  disqualification : 
action  for  penalty :  plaintiff:  consent  of  attorney- 
general,  whether  necessary;  public  health  act]— 
Section  253  of  the  Public  Health  Act,  1875, 
enacts  that  "  proceedings  for  the  recovery  of 
any  penalty  under  the  Act  shall  not,  except  as 
in  this  Act  is  expressly  provided,"  be  taken  by 


any  person  other  than  by  a  party  aggrieved,  or 
by  the  local  authority  of  the  district,  without 
the  consent  in  writing  of  the  Attorney-General. 
By  rule  70  of  schedule  II.  (which  by  section  317 
is  to  be  read  as  part  of  the  Act)  any  person  who 
acts  as  a  member  of  a  local  board,  after  dis- 
qualification, shall  be  liable  to  a  penalty  of 
60/.,  "  which  may  be  recovered  by  any  person  " 
by  action  of  debt.  In  an  action  to  recover  a 
penalty  under  rule  70,  it  was, — Held  (affirming 
the  judgment  of  the  Exchequer  Division,  ante, 
697),  that  the  exception  in  section  253  ap- 
plied to  "  any  person  sning  for  a  penalty  under 
rule  70,  and  therefore  that  the  plaintiff  could 
bring  his  action  without  the  consent  of  the 
Attorney-General.  Fletcher  r.  Hudson  (App.), 
793 

Locomotives  os  Roads— Locomotive  Act,  1865 : 
nuisance :  liability  of  owner  for  injuries  caused 
by  using  locomotives  on  roads  under  statutory 
power] — A  person  who,,  without  negligence  and 
in  accordance  with  the  provisions  of  the  Loco- 
motive Act,  1865,  uses  a  locomotive  engine  on 
roads,  is  liable  for  injuries  caused  to  the  pro- 
perty of  others  by  such  use.  Powell  v.  Fall 
(App.),  428 

 See  Highway. 

Lunatic,  Pauper,  in  Workhouse  —  Where  resi- 
dent :  order  for  removal  to  asylum  made  by 
officiating  clergymau  :  practice  :  appeal  from 
order  of  sessions :  appeal  from  divisional  court 
without  leave  :  Judicature  Act  Beg.  v.  Smith 
(M.C.  29)  (App.),  360 

Mandamus.  See  Church  Discipline  Act  Vestry. 
Manob.   See  Fishery. 

Marine  Insurance— policy :  partial  loss:  cost 
of  repairs  to  ship:  measure  of  damages:  suing 
and  labouring  clause :  salvage  expenses :  liability 
of  underwriter]— The  plaintiff  effected  a  policy 
for  1,2002.  with  the  defendants  on  bis  ship, 
valued  at  2,600/.,  against  the  usual  sea  risks 
on  an  out  and  home  voyage.  The  policy  con- 
tained the  usual  suing  and  labouring  clause. 
The  vessel  suffered  damage  on  the  voyage,  and 
was  repaired.  The  cost  of  the  repairs,  after  the 
usual  deduction  of  one-third  new  for  old,  to- 
gether with  certain  particular  average  charges, 
covered  by  the  policy,  amounted  to  the  sum 
of  3,178/.  lis.  Id.  The  plaintiff  paid  in  addition 
619/.  for  salvage  and  general  average  expenses. 
The  value  of  the  ship,  which  was  an  old  one, 
was  much  greater  after  the  repairs  than  before 
the  damage  was  suffered.  In  an  action  on  the 
policy,  the  defendants  contended  that  the  loss 
was  to  be  estimated  by  the  depreciation  of  the 
ship  as  a  saleable  chattel,  and  not  by  the  cost 
of  the  repairs ;  and  also  that  in  the  case  of  a 
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partial  loss  the  assurer  could  not  be  liable  for 
more  than  total  loss  with  benefit  of  salvage : 
— Held,  that  the  measure  of  damages,  where  the 
shipowner  elected  to  repair,  was  to  be  ascer- 
tained by  the  cost  of  repairs  less  the  proper 
deduction  of  one-third  new  for  old,  even  though 
the  result  might  be  to  make  the  underwriters 
liable  for  more  than  a  total  loss  with  benefit  of 
salvage.  Held  also,  that  salvage  and  general 
average  expenses  could  not  be  recovered  under 
the  suing  and  labouring  clause.  Aitchison  v. 
Lohre  (H.L.).  123 

 action  by  assignee  of  policy :  defence :  set-off: 

counter-claim] — In  on  action  on  a  policy  of  insur- 
ance on  a  ship's  cargo  brought  by  the  assignee  of 
Buch  policy  in  his  own  name,  pursuant  to  the 
provisions  of  31  &  32  Vict,  c  86,  the  defendant 
cannot  set  off  any  debt  which  he  could  not 
have  set  off  prior  to  the  passing  of  that  Act. 
Nor  does  rule  3  of  Order  XIX.  alter  the  law  in 
this  respect,  for  a  counter-claim  is  not  a  defence 
within  the  meaning  of  section  1  of  31  &  32 
Vict,  c  86, — So  held,  reversing  the  decision  of 
the  Common  Pleas  Division.  Fellas  $  Co.  v.  The 
Neptune  Marine  Insur.  Co.  (App.),  153 

 total  loss:  salvage  and  costs:  refitting:  in- 
surable interest.  Dixon  v.  Whitworlh.  The 
Same  v.  The  Sea  Insurance  Co.  (App.),  408 

— —  stranding] — Cargo  was  insured  by  a  policy 
containing  a  warranty  of  freedom  from 
average  "  unless  the  ship  was  stranded." 
The  voyage  was  to  a  tidal  harbour,  where 
the  ship  must  necessarily  take  the  ground 
nt  every  tide,  and  could  only  reach  the  quay 
at  high  spring  tides.  She  grounded  before 
reaching  the  quay  on  a  small,  bank,  and  on  the 
tide  falling  she  settled  down  by  the  head  into  a 
hole,  and  the  cargo  was  damaged.  The  bank 
and  hole  were  caused  by  steamers  going  out  at 
low  tide,  and  their  existence  was  previously  un- 
known :  —  Held  (affirming  the  judgment  of 
Fold,  J.),  that  the  ship,  having  grounded  from 
an  unusual  cause,  not  necessarily  incident  to 
the  navigation,  had  been  stranded  within  the 
meaning  of  the  policy,  and  that  the  underwriters 
were  liable  for  an  average  loss.  Letchford  v. 
Oldham  (App.),  468 

 ship  and  shipping:  payment  by  cargo  owner 

in  respect  of  bottomry  bond :  English  policy  on 
foreign  ship:  loss  by  perils  of  the  sea]—  By  a 
marine  policy  effected  in  England  on  goods  in  a 
French  ship  it  was  provided  that  general  average 
was  to  be  payable  as  per  judicial  foreign  state- 
ment On  the  voyage  the  master  was  obliged  to 
take  up  a  loan  secured  by  bond  on  ship,  freight 
and  cargo,  in  order  to  effect  repairs  to  the  ship 
occasioned  by  a  collision  which  did  not  damage 
the  cargo.  The  ship  and  freight  proving  in- 
sufficient to  satisfy  the  bond,  the  cargo  was 
seized,  and  the  owner  obliged  to  pay  the  de- 


ficiency to  obtain  his  goods.  On  action  by  the 
owner  of  the  cargo  to  recover  the  amount  so 
paid  from  the  underwriters, — Held,  that  the 
defendants  were  entitled  to  judgment,  on  the 
ground  that  according  to  English  law  there 
was  no  loss  by  perils  of  the  Bea,  and  as  the 
policy  stipulated  for  the  application  of  foreign 
law  only  as  regarded  general  average,  the 
plaintiff  waa  not  at  liberty  to  construe  by 
French  law  any  other  portions  of  the  policy  so  as 
to  constitute  the  loss  a  loss  by  perils  of  the  sea. 
Greer  v.  Poole,  463 

 charter-party:  agency  of  master :  liability  of 

brokers  "  acting  for  owmrs"  for  tort  of  master] — 
The  defendants  offered  the  plaintiffs  room  for  a 
cargo  at  a  named  rate  in  the  ship  D. ;  they 
then  chartered  that  ship  under  a  charter-party 
which  provided  inter  alia  that  the  ship  should 
go  to  C,  should  receive  on  board  such  goods  as 
might  be  required,  that  the  whole  ship  should 
bo  at  the  disposal  of  the  charterers,  that  the 
master  and  owners  should  be  responsible  as  if 
the  ship  were  loaded  for  the  owners  independ- 
ently of  the  charter-party,  that  the  master 
should  sign  bills  of  lading  atauy  rate  of  freight 
the  charterers  might  require,  without  prejudice 
to  the  charter-party,  that  the  ship  should  be 
addressed  to  the  charterers'  nominee  at  the 
port  of  discharge,  and  that  the  charterers'  respon- 
sibility, except  for  freight,  should  cease  on  the 
vessel  being  loaded.    Shortly  after,  the  de- 
fendants "acting  for  the  owners  of"  the  D., 
agreed  with  the  plaintiffs  to  receive  on  board 
a  cargo  at  the  rate  previously  mentioned  by 
them  to  the  plaintiffs,  and  further  agreed  that 
the  barges  as  they  came  along  should  be  im- 
mediately discharged,  or  they  undertook  to  pay 
demurrage.   The  cargo  was  received  on  board, 
and  the  master  signed  bills  of  lading  for  the  cargo 
to  be  delivered  at  C.  to  the  plaintiffs'  order  or 
assigns.   Half  the  freight,  less  discount,  was, 
by  agreement,  paid  to  defendants  before  the 
ship  sailed ;  the  residue,  being  the  sum  men- 
tioned in  the  bill  of  lading,  was  to  be  paid  at  C. 
The  ship  sailed,  met  with  bad  weather,  put  into 
an  intermediate  port,  and  was  condemned; 
the  cargo  was  discharged,  and  the  master  sold 
it  without  communicating  with  the  plaintiffs. 
In  an  action  for  the  value  of  the  cargo  the 
jury  found  that  the  sale  was  unjustifiable:— 
Held,  that  the  defendants  were  not  liable,  that 
the  contract  between  the  plaintiffs  and  the 
defendants  was  at  an  end  when  the  cargo  was 
on  board,  and  that  the  master  was  not  the  agent 
or  servant  of  the  defendants.   Wagstaff,  Brassty 
$  Co.  v.  Anderson,  Moss  4-  Co.,  485 

 general  average  contribution  :  port  of  refuge : 

expenses  of  warehousing  and  rcshipping  cargo : 
pilotage  and  port  charges :  practice  of  average 
adjusters  inconsistent  with  law]— Where  a  ship 
is  compelled  to  put  into  port  to  repair  damage 
occasioned  by  a  general  average  sacrifice,  the 
expenses  of  warehousing  and  reshipping  cargo, 
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necessarily  unloaded  in  order  to  repair,  and  the 
port  and  pilotage  charges  and  other  expenses 
on  leaving  the  port,  are  the  subject  of  a  general 
average  contribution.  Judgment  of  the  Queen's 
Bench  Division  affirmed.  Attwood  v.  Sellar 
(App.),  515 

Marine  Insurance  (continued)— insurance  limited 
to  actual  damage;  claim  Jor  constructive  total 
lose :  effect  of  by-law  when  indorsed  on  policy] — 
A  valued  policy  of  insurance,  made  with  a  mutual 
marine  insurance  company,  incorporated  certain 
by-laws  of  the  company,  which  were  indorsed 
thereon.  The  policy  declared  that  the  acts  of 
the  assurer  or  assured,  in  recovering,  saving 
or  preserving  the  property  insured,  should  not 
be  considered  a  waiver  or  acceptance  of  aban- 
donment. By  one  of  the  by-laws  it  was  pro- 
vided that,  in  the  event  of  any  ship  being 
stranded  or  damaged,  and  not  taken  to  a  place 
of  safety,  the  company  might  use  all  possible 
means  to  procure  her  safety  ;  but  that  no  acts 
of  the  company,  in  pursuance  of  such  power, 
should  be  deemed  to  be  an  acceptance  of  any 
abandonment  of  which  the  assured  might  have 
given  notice  ;  and  that  the  company,  under  any 
circumstances,  should  only  pay  for  the  abso- 
lute damage  caused  by  the  perils  insured 
against,  which  was  in  no  case  to  exceed  the 
sum  insured.  In  an  action  brought  to  recover 
for  a  constructive  total  loss, — Held  (affirming 
the  decision  of  Lush,  J.,  reported  ante,  243 X' 
that  the  hy-law  did  not  exclude  a  constructive 
total  loss,  and  that  the  plaintiff  was  entitled  to 
recover.  Fonoood  v.  The  North  Wales  Mutual 
Marine  Insur.  Co. ;  The  Same  v.  The  Provincial 
A  1  Mutual  Marine  Insur.  Co.(IAm.)  (App.),  693 

  constructive  total  loss:  sale  of  ship  by 

master:  urgent  necessity:  evidence:  misdirec- 
tion: new  trial]— A  vessel  struck  upon  a  rock 
outside  a  harbour,  and  it  was  necessary  to 
lighten  her  in  order  to  get  her  off  at  the  next 
high  tide,  and  for  that  purpose  her  master  en- 
tered into  a  contract  with  one  G.,  who  was  the 
only  person  at  tho  place  who  had  a  sufficient 
number  of  men  to  render  effectual  assistance,  to 
find  the  labour  required  for  that  purpose.  G. 
supplied  only  a  small  number  of  men,  who 
worked  very  languidly  in  discharging  the  cargo 
for  two  or  three  hours,  and  at  the  end  of  that 
time  G.  persuaded  the  master  to  cancel  this  con- 
tract and  to  call  a  survey  of  the  vessel  and  sell 
her.  G.  and  some  men  he  brought  accordingly 
made  a  survey,  and  by  it  found  the  mainmast 
rained  one  inch,  the  main  combings  parted,  the 
deck  plank  opening  and  the  vessel  unseaworthy, 
and  advised  that  the  ship  and  cargo  should  be 
sold  for  the  benefit  of  all  concerned.  The 
master  then  sold  her  to  G.  for  a  very  small  sum 
of  money.  When  the  vessel  struck  on  the  rock 
there  was  a  strong  breeze  blowing,  but  it  after- 
wards got  calmer,  and  at  the  time  of  the  sale 
the  weather  was  good,  and  the  vessel  lying  on 
her  bilge  with  no  more  danger  than  she  had 


been  in  from  the  time  the  struck,  but  there  was 
evidence  that  if  the  wind  veered  round  to  the 
south  or  west  the  sea  would  have  heaved  in  and 
the  vessel  would  have  broken  up  in  a  short 
time.  As  a  fact,  directly  after  the  sale  0. 
brought  a  number  of  hands  to  discharge  the 
cargo,  and  so  got  the  vessel  off  and  floated  her 
at  the  next  high  tide,  and  he  afterwards  repaired 
and  made  her  seaworthy  at  a  trifling  expense. 
In  an  action  against  the  underwriter  on  a  policy 
of  insurance  on  the  vessel  for  a  constructive 
total  loss,  the  Judge  ruled,  on  the  above  acts 
appearing  at  the  end  of  the  plaintiff's  case,  that 
there  was  no  evidence  upon  which  the  jury 
could  reasonably  find  the  urgent  necessity  for 
the  sale  of  the  vessel  at  the  time  she  was  sold, 
and  he  accordingly  withdrew  the  case  from  the 
jury  and  directed  the  verdict  to  be  entered  for 
the  defendant : — Held,  by  Lord  Colkruwb,  C.  J., 
that  such  ruling  was  right.  Held,  by  Gbovb,  J., 
that  it  was  wrong,  and  that  the  case  should  not 
have  been  withdrawn  from  the  jury.  Hall  v. 
Jupe,  721 

Quart,  whether  Order  XXXIX.  rule  3,  directing 
that  a  new  trial  shall  not  be  granted  on  the 
ground  of  misdirection,  unless  some  substantial 
wrong  has  been  thereby  occasioned  in  the  trial 
of  the  action,  applies  to  such  a  case.  Ibid. 

■  war  risks:  valued  policy :  total  lass:  moneg 
received  by  one  sovereign  state  under  treaty  with 
another  for  war  losses  of  subjects] — A  cargo  be- 
longing to  the  defendants  which  had  been  in- 
sured by.  the  plaintiffs  against  war  risk  was 
captured  and  destroyed  by  the  Alabama  cruiser 
during  the  war  between  the  United  States  and 
the  Confederate  States  of  America.  Under  an 
arbitration  held  pursuant  to  a  treaty  between 
Great  Britain  and  the  United  States,  a  sum  of 
money  was  awarded,  which  was  afterwards  paid 
by  Great  Britain  to  the  United  States  in  satisfac- 
tion of  the  claims  made  by  the  United  States 
on  Qreat  Britain  for  losses  arising  in  part  from 
the  acts  of  the  Alabama.  An  Act  of  Congress 
of  the  United  States  was  afterwards  passed  for 
the  constitution  of  a  Court  to  distribute  money 
out  of  the  sum  so  paid  by  Great  Britain  to 
the  parties  who  might  be  adjudged  entitled  to 
compensation.  The  defendants  (who  were  paid 
by  the  plaintiffs,  a«  for  a  total  loss,  tho  whole 
of  the  sum  insured,  such  sum  being  stated  in 
the  policy  to  be  the  value  of  the  cargo)  claimed 
in  the  Court  so  constituted  under  the  Act  of 
Congress  a  sum  of  money,  which  was  the  differ- 
ence between  the  sum  so  received  from  the 
plaintiffs  and  the  actual  value  of  the  cargo, 
which  exceeded  the  sum  insured.  This  claim 
was  allowed,  and  its  amount  was  paid  to  the 
defendants  after  certain  deductions  for  the  ex- 
pense of  obtaining  it.  This  Act  of  Congress 
contained  a  clause  which  would  have  prevented 
the  plaintiffs  from  obtaining  such  money  from 
the  said  Court  either  by  their  applying  for  it  in 
their  own  names  or  in  those  of  the  defendants : 
— Held,  first,  that  the  valuation  of  the  cargo 
stated  in  the  policy  was  conclusive  as  between 
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the  parties ;  second,  that  the  defendants  were 
trustees  for  the  plaintiffs  in  respect  of  the 
money  so  recovered  from  the  United  States 
Court ;  third,  that  the  plaintiffs  were  entitled 
to  recover  it  from  the  defendants  in  an  Eng- 
lish Court,  although  the  American  statute  in- 
tended that  they  should  not  receive  it.  Bur- 
%and  v.  Rodocanachi,  Son  and  Co.,  732 

Mabxbt.   See  Negligence. 

Maeriage,  Pbomisb  or.   See  Infant. 

Maeriid  Woman — separate  estate:  resettlement 
after  action  brought :  form  of  Judgment  against 
married  woman] — At  the  trial  of  an  action, 
brought  against  husband  and  wife  to  recover 
the  amount  of  a  bill  of  exchange  indorsed  by 
the  wife  to  the  plaintiff,  it  appeared  that  the 
wife,  when  she  indorsed  the  bill,  was  a  married 
woman  possessed  of  a  life  interest  in  certain 
property  settled  to  her  separate  use  without 
any  restraint  upon  anticipation,  and  thit  after 
writ  issued,  but  before  trial;  her  life  interest 
was,  by  deed,  resettled  upon  her  for  her  separate 
use  without  power  of  anticipation.  Judgment 
having  been  entered  for  the  plaintiff  for  the 
amount  claimed,  with  a  direction  to  the  Master 
to  enquire  as  to  the  wife's  separate  estate  and 
report  to  the  Court,  and  also  with  an  injunction 
restraining  the  defendants  from  dealing  with 
the  separate  estate  until  the  debt  was  paid  or 
the  money  paid  into  Court,  it  was, — Held,  on 
appeal,  that  this  judgment  was  wrong  :«that  the 
proper  order  to  make  was  one  declaring  the 

Slaintiff  entitled  to  be  paid  the  amount  of  the 
ebt  out  of  the  estate  (if  any)  to  which  the 
wife  might  be  entitled  for  her  separate  use 
without  restraint  on  her  power  of  dealing 
therewith ;  judgment  to  be  entered  for  the 
husband ;  and  (the  plaintiff  having  failed  to 
shew  that  the  wife  at  the  time  of  the  trial  was 
entitled  to  any  separate  estate  with  power  of 
dealing  therewith)  no  further  order  to  be  mado, 
except  that  the  judgment  was  to  be  without  pre- 
judice to  such  proceedings  as  the  plaintiff 
might  be  advised  to  take  in  order  to  set  aside 
the  deed  of  resettlement.  Barber  v.  Gregson 
(App.),  731 

Masthh  aitd  Sbbvaht.   See  Discovery. 

Metbopolis  Manaokmsnt  Act— rate :  inequality 
of  benefit :  exemption  of,  or  levy  of  rate  at  a 
lower  scale  on,  part  of  a  parish  :  description  of 
such  part  in  precept.  Beg.  v.  The  London, 
Brighton  and  South  Coast  Rail.  Co.  (M.C.  32), 
(App.)  344 

Mbtbopoutan  Poos  Act.   See  Nuisance. 

Hons.  See  Income  Tax.  Lands  Clauses  Con- 
solidation Act. 


Minks  and  Minbbals — rights  of  owner  of  minerals : 
compensation  for  disturbance  of  surface :  bishop- 
ric of  Durham:  custom] — By  an  Ioclosure 
Act  the  waste  lands  of  a  manor  were  divided 
among  several  allottees,  who  were  to  be  bound 
to  contribute  inter  se  to  compensate  any  of 
their  number  whose  allotments  might  be  injured 
by  the  lord  workingjthe  minerals.  The  minerals 
were  reserved  to  the  lord ;  and  it  was  enacted 
that  he  should  at  all  times  thereafter  hold  and 
enjoy  all  mines,  &c.,  together  with  the  liberty 
of  searching  for  and  working  the  said  mines 
as  fully  and  freely  as  he  could  have  had  or  en- 
joyed the  same  if  the  Act  had  not  been  passed, 
and  that  without  making  any  satisfaction  for 
so  doing : — Held,  overruling  Blackett  v.  Bradley 
(31  Law  J.  Rep.  Q.B.  65),  on  demurrer  to  a 
statement  of  defence  which,  in  answer  to  a 
claim  by  one  of  the  allottees  against  the  lord 
for  working  the  mines  without  leaving  a  suffi- 
cient support  for  the  surface,  set  up  the  statute, 
and  alleged  that  the  lord  had  been  used  as  of 
right  to  search  for  minerals  and  disturb  the 
surface  without  making  any  compensation,  that 
the  Act  having  expressly  authorised  the  lord 
to  disturb  the  surface  without  making  any  sa- 
tisfaction for  so  doing,  the  defence  was  good ; 
and  that  it  was  not  competent  to  the  plaintiff  to 
enquire  into  the  question  whether  before  the  Act 
the  lord  could,  consistently  with  the  principle 
laid  down  in  Hilton  v.  Lord  Granville  (13  Law 
J.  Rep.  Q.B.  193),  have  had  such  a  right  as  it 
was  averred  that  he  bad  exercised.  Gill  v. 
Dickinson,  262 

—  Metalliferous  Mines  Regulation  Act :  fenc- 
ing shaft  of  abandoned  mine :  owner :  person 
interested  in  minerals.  Arkviright  v.  Evans 
(M.C.  82),  842 

Monition.   See  Ecclesiastical  Court. 

Mobtoaoss.   See  Bill  of  Sale. 

Motion  tob  Judgment.   See  Practice. 

Municipal  Elections — qualification  of  candidate: 
burgess  roll:  municipal  corporations  act] — Up  to 
the  time  of  the  passing  of  38  &  30  Vict  c.  40,  a 
candidate  for  the  office  of  town  councillor  or 
alderman  was  qualified  for  election  if  entitled  to 
be  on  the  burgess  list  of  the  borough,  even 
though  his  name,  as  a  fact,  was  not  on  the  list. 
Middleton  v.  Simpson,  312 

By  section  1  of  that  Act  a  candidate  "  shall  be  en- 
rolled on  the  burgess  roll  of  the  borough": — 
Held,  that  section  1  merely  added  to  the  existing 
law  a  requirement  that  the  name  of  the  can- 
didate must  be  on  the  burgess  roll.  There- 
fore, on  the  trial  of  a  petition  to  enquire  into 
the  election  of  a  town  councillor,  the  burgess 
roll  is  not  conclusive  evidence  of  qualification. 
Ibid, 
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Municipal  Electioxs  (continued)— form  :  nomi- 
nation paper :  number  on  burgess  roll  of  sub- 
scribing burgee* :  ballot  act] — In  the  nomination 
paper  of  a  candidate  for  the  office  of  town  coun- 
cil lor  of  a  borough  under  the  Municipal  Elections 
Act,  1875.  the  register  number  of  the  seconder 
was  inserted  as  695  instead  of  704  : — Held,  an 
insufficient  compliance  with  the  note  to  schedule 
1,  form  2,  by  which  "  the  number  on  the  Burgess 
Roll  of  the  burgess  subscribing "  is  to  be 
affixed,  and  that  the  nomination  paper  was 
therefore  invalid.    Gothard  v.  Clarke,  474 

Section  18  of  the  Ballot  Act,  1872,  by  which  no 
election  shall  be  declared  invalid  by  reason  of 
any  mistake  in  the  use  of  the  forms,  has  no 
application  to  the  decision  of  the  returning 
officer  on  the  validity  of  the  nomination  papers. 
Ibid. 

—  See  Elementary  Education. 

Navigable  Riveb.   See  Fishery. 

Nbqliornce — market:  dangerous  erection:  duty 
of  owner  of  market  to  the  public] — The  defen- 
dants, owners  of  a  market  for  the  sale  of  cattle, 
put  up  some  railings  round  a  statue  in  the 
market-place.  One  of  the  plaintiffs  was  in  the 
habit  of  bringing  his  cattle  to  the  market,  and 
occupied,  and  paid  toll  to  the  defendants  for,  a 
»ite  near  the  statue.  A  cow  of  the  plaintiff 's, 
in  trying  to  jump  the  railings,  was  killed,  and 
the  plaintiffs  sued  the  defendants  to  recover 
damages  in  respect  of  the  loss.  At  the  trial 
the  jury  found,  in  answer  to  the  only  question 
left  to  them,  that  the  railings  were  kept  negli- 
gently in  not  being  of  a  sufficient  height,  and 
judgment  was  entered  for  the  plaintiffs : — Held, 
that  the  judgment  was  rightly  entered,  because 
the  defendants  were  prima  facie  bound  to  provide 
a  reasonably  safe  place  for  the  receipt  and 
storage  of  cattle  brought  into  the  market  at  the 
defendants'  invitation  and  for  their  profit,  and  no 
question  had  been  raised  at  the  trial  whether 
the  dangerous  character  of  the  railings  was  ob- 
vious to  persons  using  the  market.  Lax  v.  The 
Mayor,  $c,  Darlington  (App.),  105 

  See  Cheque.    Railway  Company. 

New  Tbial.   See  County  Court. 

Nomination  Papkb.   See  Municipal  Elections. 

Non-Tidal  Riveb.   See  Fishery. 

Noticb.   See  Bankruptcy. 

Nuisance— statutory  authority  to  establish  asylums: 
pouter  of  statutory  superior  to  sanction  an  act 
resulting  in  a  nuisance ;  authority  given- by  sta- 


tute, how  to  be  pursued :  liability  for  nuisance 
of  local  authority  acting  under  direction  of 
local  government  board:  small-pax  asylum  and 
metropolitan  poor  act]— A  hospital  for  small 
pox  was  erected  by  the  defendants,  a  body 
created  under  the  Metropolitan  Poor  Act,  1867, 
and  the  plan  pursued  by  them  was  sanctioned 
by  the  Local  Government  Board.  In  an  action 
by  neighbouring  occupiers  for  damages  for  a 
a  nuisance,  the  jury  found  that  the  hospital 
was  a  nuisance,  and  that  the  defendants  had 
not  exercised  all  proper  and  reasonable  care 
in  carrying  it  on : — Held,  that  the  defendants 
would  not  be  protected  by  the  sanction  of  the 
Local  Government  Board  if  what  was  sanc- 
tioned was  not  legal ;  and  that  the  statute  under 
which  the  defendants  acted  did  not  authorise 
the  creation  of  a  nuisance  or  interference  with 
private  rights.  Hill  v.  The  Managers  of  the 
Metropolitan  Asylums  District  (App.).  228 

— - —  See  Locomotives  on  Roads. 

Obsckkb  Books— order  for  destruction :  death  of 
complainant  before  order:  lapse  of  proceed- 
ings.  Reg,  v.  Truelove  (M.C.  67),  592 

Pacific  Islanders  Pbotectiox — kidnapping  act : 
offence  against  the  act:  seizure  of  vessel:  rea- 
sonable suspicion  that  offence  is  being  committed] 
— By  the  Kidnapping  Act,  1872,  it  is  unlawful 
for  a  British  vessel  to  carry  native  labourers, 
not  part  of  the  crew,  without  a  licence,  or  to 
ship  natives  without  their  consent,  and  naval 
officers  may  seize  "any  British  vessel  which 
shall  upon  reasonable  grounds  be  suspected 
of  being  employed  in  the  commision  of  the 
above  offences.  Plaintiffs  vessel  started  on  a 
trading  expedition  in  1871.  Natives  were 
shipped,  with  their  consent,  but  under  circum- 
stances which  the  Court  held  not  to  constitute 
them  part  of  the  crew.  During  the  voyage  the 
Act  was  passed,  and  the  captain  did  not  hear  of 
it  until  he  was  returning  to  land  the  natives. 
Defendant,  a  naval  officer,  finding  the  nativra 
on  board,  seized  the  vessel.  In  an  action  for 
such  seizure  the  jury,  being  asked  whether  the 
defendant  had  reasonable  cause  for  thinking  that 
the  vessel  was  employed  in  breaking  the  Act, 
found  a  verdict  for  defendant : — Held,  affirming 
the  judgment  of  the  Queen's  Bench  Division, 
that  there  was  no  misdirection,  and  defendant 
was  not  liable.  Held  also,  that  the  carrying  of 
the  natives,  having  been  commenced  before  the 
Act  was  passed,  was  not  an  offence  against  the 
Act.   Burns  v.  Howell  (App.),  4C8 

Parliament — borough  vote :  notice  of  objection : 
parish  of  person  objected  to] — The  statute  41  & 
42  Vict,  c  26,  gives  in  Schedule  A.  Form  L 
the  forms  of  notices  of  objection  in  a  parliamen- 
tary borough,  No.  1  to  the  overseers,  No.  2  to 
the  person  objected  to.  And  then  follows  a 
note:  "If  there  is  more  than  one  list  of  par- 


Digitized  by 


Google 


Vol.  49.] 


INDEX. 


xxiii 


liamentary  voters,  the  notice  of  objection  in  each 
of  the  above  cases  Nos.  1  and  2,  should  specify 
the  list  to  which  the  objection  refers,  and  if  the 
list  referred  to  is  made  out  in  divisions,  the 
•  notice  of  objection  should  specify  the  division  to 
which  the  objection  refers" : — Held,  that  the  list 
whioh  the  notice  of  objection  should  specify  is 
the  list  of  voters  under  each  head  of  franchise, 
and  that  it  is  not  necessary  to  specify  the  parish 
to  which  the  objection  refers.  Mortlock  v. 
Farrer.   Hall  v.  Cropper,  160 

 registration :  persons  incapacitated  by  law  or 

statute  from  voting :  power  to  expunge] — Section 
28  of  the  Parliamentary  and  Municipal  Regis- 
tration Act  (41  &  42  Vict.  c.  26),  which  de- 
clares the  duties  and  powers  of  the  Revising 
Barrister,  by  sub-section  7  enacts  that  he  shall 
expunge  from  the  list  the  name  of  every  person 
"incapacitated  by  any  law  or  statute  from 
voting  at  an  election": — Held,  that  the  in- 
capacity referred  to  was  the  general  incapacity 
which  would  exist  in  the  case  of  peers,  women, 
aliens,  &c,  and  not  such  transitory  incapacity 
as  would  exist  by  reason  of  the  receipt  of 
parochial  relief,  insufficient  occupation,  &c. 
8towe  v.  Joliffe  (43  Law  J.  Rep.  CP.  265)  fol- 
lowed.  Hayward  v.  Scott,  167 

i  »  i  borough  vote:  residence] — A  person  on 
the  list  of  voters  for  the  city  of  Exeter  had 
not  in  fact  resided  within  seven  miles  of  that 
city  for  six  calendar  months  previous  to  the 
15th  of  July,  but  during  a  small  portion  of  that 
time  he  had  been  in  London  serving  under 
articles  of  clerkship  to  a  solicitor  there.  He 
had,  however,  a  separate  bedroom  set  apart  for 
his  exclusive  use  in  his  father's  house,  which 
was  situate  within  seven  miles  of  Exeter,  where 
he  had  continuously  resided  previously  to  his 
going  to  London  to  serve  under  such  articles, 
and  where,  subject  to  such  articles,  be  always 
intended  to  reside,  and  where  in  fact  on  the 
expiration  of  such  articles  he  did  so  reside : — 
Held,  that  such  person  whilst  serving  in  London 
under  such  articles  had  not  a  sufficient  con- 
structive residence  within  seven  miles  of  Exeter 
to  satisfy  the  requirements  of  2  &  3  Will.  4.  c. 
45.  s.  31.   Ford  v.  Drew,  172 

■  borough  vote :  description  of  qualification :  de- 
claration by  voter :  houses  in  succession  :  power 
to  amend*]— The  41  &  42  Vict.  c.  26,  does  not, 
any  more  than  6  &  7  Vict.  c.  28,  empower  a 
Revising  Barrister  to  substitute  a  different 
qualification  for  that  appearing  on  the  list. 
Therefore  where  the  qualification  of  a  person  on 
the  list  of  borough  voters  was  described  in  the 
third  column  as  "  house"  and  in  the  fourth 
column  as  "  8  Birley  Place,"  and  such  person 
made  a  declaration  according  to  section  24  of  41 
&  42  Vict.  c.  26,  in  which  he  declared  that  the 
correct  particulars  pf  his  qualification  ought  to 
be  stated  in  the  third  column  "  houses  iq  suc- 


cession," and  in  the  fourth  column  "  8  Birley 
Place  and  9  Birley  Place,"  it  was  held  that  the 
Revising  Barrister  had  no  power  to  amend  the 
list  in  accordance  with  such  declaration.  Porrett 
v.  Lord,  176 

 borough  vote :  amendment :  lodger  franchise  : 

mistake  in  claim]— By  section  28  of  the  Parlia- 
mentary and  Municipal  Registration  Act,  1878 
(41  &  42  Vict.  c.  26),  the  Revising  Barrister 
shall,  with  respect  to  the  lists  of  voters  which 
he  is  appointed  to  revise,  perform  the  duties 
and  have  the  powers  following:— (1)  "He 
shall  correct  any  mistake  which  is  proved  to 
him  to  have  been  made  in  any  list";  (2)  "  He 
may  correct  any  mistake  which  is  proved  to 
him  to  have  been  made  in  any  claim  or  notice 
of  objection."  The  appellant  claimed  for  the  first 
time  to  have  his  name  inserted  in  the  list  of 
voters  in  respect  of  a  lodger  qualification. 
The  claim,  which  was  in  the  Form  H,  No.  2,  of 
the  Parliamentary  and  Municipal  Registration 
Act,  1878,  was  insufficient,  inasmuch  as  the 
appellant  had  omitted  from  the  4th  and  6th 
columns  respectively  to  state  the  amount  of  rent 
he  paid  and  the  address  of  his  landlord.  The 
Revising  Barrister  refused  to  amend  -.—Held, 
that  these  were  mistakes  in  a  "  claim"  within 
section  28,  sub-section  2,  and  that  the  Barrister 
had  therefore  a  discretionary  power,  and  was 
not  bound  to  amend.    Pickard  v.  Bay  Us,  182 

—  county  vote:  interest  in  land  of  uncertain 
duration:  land  devised  in  trust  for  sale:  estate 
of  cestui  que  trust  pending  sale] — A  testator  de- 
vised his  copyhold  lands  to  trustees  upon  trust 
to  sell  and  invest  the  proceeds  and  pay  the 
dividends  to  his  wife  for  life,  and  after  her 
decease  to  divide  the  proceeds  among  his 
children  equally.  The  share  of  each  son  to 
become  vested  and  payable  at  twenty-one ;  the 
share  of  each  daughter  to  become  vested  ut 
twenty- one  or  marriage,  and  the  trustees  to 
stand  possessed  of  each  daughter's  share  upon 
trust  to  pay  the  dividends  to  her  during  her  life 
for  her  sole  use  independent  of  her  husband  (if 
any),  and  after  her  decease  in  trust  for  her 
children.  The  trustees  duly  proved  the  will, 
and  were  admitted  to  the  copyholds  according 
to  the  custom  of  the  manor.  The  wife  pre- 
deceased the  testator,  und  at  the  time  of  his 
death  there  were  three  sons  and  one  daughter ; 
the  daughter  whs  married  and  had  issue,  who 
were  infants.  The  sale  of  the  copyhold  lands 
was  postponed,  and  in  the  meantime  the  chil- 
dren of  the  testator  became  of  full  age,  and 
by  verbal  agreement  among  themselves,  in 
which  tho  husband  of  the  daughter  concurred , 
agreed  to  keep  tho  copyhold  lands  unconverted. 
The  rents,  which  were  of  sufficient  annuttl 
value  to  confer  the  franchise  on  each  of  tho 
testator's  children,  were  received  by  the  trustees 
and  divided  amongst  the .  testator's  children 
yearly.  The  appellant,  one  of  the  testator's 
sons,  claimed  to  vote  as  a  freeholder  in  respect 
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of  his  equitable  interest  in  the  copyholds : — 
Held,  that  the  appellant  had  no  such  freehold 
estate  as  would  entitle  him  to  be  registered  as 
a  voter  for  the  county.  Spencer  v.  Harrison,  188 

Pahuaxkht  (continued) — borough  vote :  notice  of 
objection:  description  of  objector:  parish:  41  # 
42  Vict.  o.  26. s.  4]— The  Parliamentary  Borough 
of  Liskeard  consists,  first,  of  the  municipal 
borough  which  is  part  of  the  parish  of  Liskeard ; 
secondly,  of  so  much  of  the  parish  of  Liskeard  as 
is  not  within  the  municipal  borough ;  and  thirdly, 
of  the  parish  of  St.  Cleer.  Each  of  these  places 
has  separate  parochial  officers  and  rates,  and 
for  the  purpose  of  distinction  the  first  is  known 
as  "  the  borough  of  Liskeard,"  and  the  second 
is  known  as  "  the  parish  of  Liskeard."  In  a 
notice  of  objection  to  a  person  on  the  list  of 
parliamentary  voters  for  the  borough,  and  given 
under  41  &  42  Vict,  c  28,  the  objector  was 
described  as  being  "on  the  list  of  parliamentary 
voters  for  the  parish  of  the  borough  of  Liskeard, 
Division  1 "  : — Held,  that  such  notice  of  objec- 
tion was  sufficient,  as  the  borough  of  Liskeard 
was  a  parish  as  defined  by  section  4  of  41  & 
42  Vict  c  26,  and  the  notice  followed  the  words 
of  the  Form  (L)  No.  2  in  the  schedule  to  such 
Act   Sargent  v.  Bodd,  195 

i  borough  vote  :  notice  of  objection :  description 
of  objector :  parliamentary  list :  power  to  amend 
notice]  —In  a  notice  of  objection  to  a  person  on 
the  list  of  parliamentary  voters  for  a  borough, 
the  objector,  who  was  himself  on  such  list,  and 
as  such  entitled  to  object  described  himself  as 
"on  the  list  of  voters  for  the  parish"  of  W., 
instead  of  "  on  the  list  of  parliamentary  voters 
for  the  parish "  of  W.,  in  accordance  with  Form 
(I.)  No.  2  in  the  schedule  to  the  Parliamentary 
and  Municipal  Registration  Act  1878  (41  & 
42  Vict  c.  26): — Held,  that  this  was  a  mistake 
within  the  meaning  of  section  28,  sub-section  2 
of  that  Act,  and  that  the  Revising  Barrister 
both  could  and  ought  to  have  corrected  such 
mistake.   James  v.  Howarth,  169 

 borough  vote:  divided  parishes  and  poor  law 

amendment  act:  alteration  of  parish  boundary : 
parliamentary  boundary  of  borough]  —  An 
alteration  of  parish  boundaries  under  the 
Divided  Parishes  and  Poor  Law  Amendment 
Act,  1876,  does  not  affect  the  parliamentary 
divisions  of  counties  and  limits  of  boroughs  for 
election  purposes,  so  as  to  transfer  the  votes  of 
voters  from  one  division  or  borough  to  another. 
The  parish  of  S.  was  within  the  parliamentary 
borough  of  New  Shoreham,  but  an  isolated  por- 
tion of  the  parish  of  S.,  called  Broadbridge 
Heath,  was  locally  situated  within  the  parish 
of  Horsham,  which  parish  is  coterminous  with 
the  parliamentary  borough  of  Horsham.  The 
Local  Government  Board  under  the  powers  of 
the  above  Act  amalgamated  Broadbridge  Heath 
with  the  parish  of  Horsham  -.—Held,  that  per- 
sons qualified  to  vote  in  respect  of  property 
situate  within  Broadbridge  Heath  were  not 


entitled  to  vote  for  the  borough  of  Horsham, 
but  retained  their  right  to  vote  for  the  borough 
of  New  Shoreham.   Foster  v.  Medwin,  297 

■  parliamentary  elections  act :  election  peti- 
tion :  interrogatories] — The  Court  has  no  power 
to  order  interrogatories  to  be  delivered  to  a 
respondent  to  a  Parliamentary  election  peti- 
tion, under  the  Parliamentary  Elections  Act, 
1868  (31  &  82  Vict.  c.  125),  for  though  section 
2  gives  the  Court  the  same  powers,  with  refer- 
ence to  such  petition,  as  it  would  have  if  such 
petition  were  an  ordinary  cause,  yet  this  is 
"  subject  to  the  provisions  of  the  Act,"  and  sec- 
tion 26  enacts,  that  until  rules  have  been  made 
(and  none  have  been  made  as  to  interrogatories), 
the  "principles,  practice  and  rules  on  which 
committees  of  the  House  of  Commons  have 
heretofore  acted  in  dealing  with  election  peti- 
tions "  are  to  be  observed  in  the  case  of  election 
petitions  under  the  Act  In  re  Wallmgford 
{Borough)  Election  Petition.  Wells  v.  Wren,  681 

—  election  petition  :  change  of  place  of  trial] — 
The  power  to  change  [the  place  of  trial  of  an 
election  petition  under  the  Parliamentary  Elec- 
tions Act,  1868  (31  &  32  Vict  c  225),  can  bo 
exercised  only  by  the  Court  and  not  by  an 
Election  Judge.  In  re  Tewkesbury  (Borough) 
Election  Petition,  685 

Semble,  the  Court  will  not  exercise  such  power 
unless  there  are  special  circumstances  more  than 
mere  inconvenience  why  the  trial  should  not  be 
had  in  the  borough  or  county  (as  the  case  may 
be)  to  the  election  for  which  the  petition  relates. 
Ibid. 

——parliamentary  elections  act:  recognisance : 
security  for  costs:  number  of  sureties] — Section 
6,  sub-section  5,  of  Parliamentary  Elections  Act, 
1868  (31  &  32  Vict  c.  125),  states  that  the 
security  for  costs  to  the  amount  of  1,0002. 
which  is  to  be  given  at  the  time  of  presenting 
an  election  petition  under  that  Act  "  shall  be 
given  either  by  recognisance  to  be  entered  into 
by  any  number  of  sureties  not  exceeding  four, 
or  by  a  deposit  of  money,"  &c  It  is  a  suffi- 
cient compliance  with  this  enactment  that  the 
recognisance  be  entered  into  by  one  surety  only. 
Hereford  (City)  Election  Petition.  Preece  v. 
Pulley,  686 

Particulars.   See  Practice. 

Parties.   See  Practice. 

Partnership — firm  name  the  same  as  that  of  in- 
dividual member :  bill  of  exchange :  liability  of 
dormant  partner  on  acceptance  by  individual 
member] — Action  on  two  bills  of  exchange,  one 
indorsed  by  the  defendant  W.  B.  the  other  ad- 
dressed to  him  as  "Mr.  W.  B.,  Chemical  Works, 
B,,"  and  accepted  "W.  B.*j — The  defendant 
W.  B.  carried  on  a  chemical  business  at  R. 
In  1878  he  and  the  defendant  M.  became  part- 
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ners,  and  thenceforth  carried  on  the  same  busi- 
ness at  the  same  place,  under  the  same  name, 
"  W.  B."  The  account  of  the  defendant  W.  B. 
at  the  bank  became  the  firm  account,  and  no 
alteration  -was  made  either  in  the  name  or  the 
mode  of  keeping  that  account.  It  was  agreed 
that  the  defendant  M.  should  be  a  dormant 
partner,  that  the  defendant  W.  B.  should 
manage  the  business,  and  that  neither  partner 
should  draw,  indorse  or  accept  bills  without 
the  written  consent  of  the  other.  The  bills 
sued  on  were  made  after  the  formation  of  the 
partnership,  and  were  negotiated  by  the  de- 
fendant W.  B.  without  the  knowledge  or  consent 
of  the  defendant  M.  in  renewal  of  accommoda- 
tion transactions  entered  into  prior  to  the 
partnership.  The  proceeds  of  the  two  bills  were 
paid  into  the  account  at  the  bank.  W.  B. 
drew  on  this  account  for  goods  supplied  to  the 
business,  but  also  drew  out  for  his  private  pur- 
poses sums  exceeding  in  amount  the  proceeds 
of  these  bills,  and  he  never  treated  these  ac- 
commodation transactions  as  part  of  the  chemical 
business,  nor  did  he  consider  that  he  was  bind- 
ing the  partnership  by  them.  The  plaintiffs, 
when  they  discounted  the  bills,  did  not  know  of 
the  existence  of  M.  or  of  the  partnership.  The 
jury  found  that  the  signature  "  W.  B."  on  each 
of  the  bills  was  intended  to  denote  the  firm: 
— Held  (affirming  the  decision  of  the  Common 
Pleas  Division),  that  the  finding  of  the  iury 
was  against  the  weight  of  evidence ;  that  there 
was  nothing  to  prevent  the  defendant  M.  from 
denying  his  liability  upon  these  bills  to  which 
he  was  no  party,  and  from  which  he  derived 
no  benefit;  that  he  was  not  liable  on  them, 
and  that  judgment  ought  to  be  entered  for  him. 
Held  also  (reversing  the  decision  of  the  Com- 
mon Pleas  Division),  that  where  a  signature 
to  a  bill  is  common  to  an  individual,  and  a 
firm  of  which  the  individual  is  a  member,  and 
when  the  individual  carries  on  no  business 
separate  from  the  firm,  there  is  a  presumption 
that  the  bill  is  given  for  and  is  binding  on  the 
firm.  The  Yorkshire  Banking  Co.  v.  Beatson 
and  Mycock;  The  Leeds  and  County  Bank  v. 
The  Same  (App.),  880 

PAsamroaB.   See  Railway. 


the  pawnbroker  who  delivers  the  pledge  to  the 
person  producing  the  pawn-ticket  is  not  in- 
demnified against  the  true  owner,  without  whose 
consent  the  pledge  has  been  made,  but  the 
true  owner,  is  entitled  to  enforce  his  rights  at 
common  law  by  action.  The  Singer  Manufac- 
turing Co.  v.  dark,  224 

Payment  into  Court.   See  Practice. 


 See  Principal  and  Agent. 

Pm amy.  See  Bond.  Local  Board. 
Phhjubt.   See  Criminal  Law. 


Pharmacy  Act — chemist  and  druggist:  corpora- 
tion: "person''] — In  sections  1,  15  of  the 
Pharmacy  Act,  1868,  which  prohibit  under  a 
penalty  any  person,  not  being  a  duly  registered 
chemist,  from  selling  or  keeping  open  shop  for 
the  sale  of  poisons,  or  using  the  name  of  chemist 
or  druggist,  the  word  "  person  "  does  not  include 
a  corporation ;  and  a  corporation  having  a  de- 
partment for  sale  of  drugs  under  the  manage- 
ment of  a  duly  registered  chemist,  are  not  liable 
to  the  penalty.  The  Pharmaceutical  Society  of 
Great  Britain  v.  The  London  and  Provincial 
Supply  Assoc.  (Lim.)  (App.),  338  (H.L.),  736 
Semble  (per  Lord  Blackburn),  a  corporation  em- 
ring  an  unqualified  manager  would  be  liable. 


Pleading.   See  Practice. 

Plxdoh.   See  Conversion. 

Policy.   See  Marine  Insurance. 

Pooh— Statute  :  guardians  ex  officio:  county  jus- 
tices :  county  of  a  town.  Beg.  v.  Pearoe  (M.C. 
81),  829 


Pxvnro  Strxrts.   See  Public  Health. 

Pawwbrokxb— pawnbrokers  act,  1872  (35  #  36 
Vict.  c.  98) :  rights  of  true  owner  of  pledge] — 
The  Pawnbrokers  Act,  1872,  which  in  section  25 
provides  that  "  the  holder  fin  the  time  being  of 
a  pawn-ticket  shall  be  presumed  to  be  the  per- 
son entitled  to  redeem  the  pledge,  and  the  pawn- 
broker shall  accordingly  (on  payment  of  the  loan 
and  profit)  deliver  the  pledge  to  the  person 
producing  the  pawn-ticket,  and  he  is  thereby 
indemnified  for  so  doing,"  governs  the  rights 
between  pawnbroker  and  customer  only,  and 
Vox.  49.— OR,  CP.  &  Exch.,  Index. 


Poo  a  Law — Settlement  of  pauper  lunatic:  bus- 
band  and  wife :  desertion  by  husband :  order  of 
removal:  wife's  settlement:  statutes.  Reg.  v. 
The  Guardians  of  the  Maidstone  Union  (M.C. 
25),  432 

 See  Parliament. 

Poor  Rate — Occupier  going  out  before  the  rate 
discharged:  unoccupied  premises.  The  Over- 
seers of  St.  Werburgh,  Derby,  v.  Hutchinson 
(M.C.  23),  265 
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Pchih  Rat*  (continued)—  Liability  to  be  rated: 
market :  occupier  of  stall.  Spear  v.  The  Guar- 
dian* of  the  Bodmin  Union.  (MX.  69),  650 

—  Exemption  from :  civil  engineers :  institu- 
tion :  primary  object  of  society :  purposes  of 
science,  literature  and  fine  arts.  Reg.  v.  The 
Institution  oj  Civil  Engineers  (M.C.  34),  710 

Fractici — writ  of  summons  :  special  indorsement : 
rules  of  court] — The  plaintiff  applied  to  sign 
judgment  under  Order  XIV.  rule  1,  on  the  fol- 
lowing special  indorsement:  "The  plaintiff's 
claim  is  49/.  5s.  8d.  The  following  are  the 
particulars :  1879.  Feb.  14.  To  goods,  16*.  Id." 
Several  similar  items  followed,  and  the  list  ended 
with,  "May  21.  British  Bank  draft  returned, 
20/."  Credit  was  given  for  certain  cash  pay- 
ments, and  also  for  20/.,  "  Credit  by  British 
Bank  draft,"  and  the  amount  claimed  repre- 
sented the  balance  on  the  whole  account: — 
Held  (affirming  the  judgment  of  the  Common 
Fleas  Division),  that  the  indorsement  was  a 
sufficient  special  indorsement.  Smith  v.  Wil- 
son (App.),  96 

—  order  for  particulars:  particulars  of 
credits  given  by  plaintiff] — The  rule  which 
formerly  existed  not  to  compel  a  plaintiff  to 
btate  the  items  of  sums  for  which  he  has  volun- 
tarily given  credit  to  the  defendant  in  his 
particulars  of  demand,  is,  since  the  Judicature 
Act,  no  longer  applicable,  and  the  defendant 
can  require  the  plaintiff  to  state  such  items, 
unless  they  are  such  as  would  be  more  within 
the  knowledge  of  the  defendant  than  of  the 
plaintiff.  Therefore  where,  in  an  action  on  a 
builder's  contract,  the  plaintiff  in  his  particu- 
lars, on  a  specially  indorsed  writ,  gave  credit  to 
the  defendant  for  a  lump  sum  "for  work  not 
performed,"  and  for  another  lump  enm  for 
'•  bricks,  goods  and  works,"  the  Court  held,  that 
the  defendant  was  entitled  to  have  an  account, 
with  dates  and  items,  as  to  these  two  lump  sums. 
G  odd-en  v.  Corsten,  112 

 entering  judgment  on  findings  of  jury :  motion 

for  new  trial:  divisional  court :  jurisdiction  to 
enter  final  judgment] — Where  a  Judge  entered 
judgment  for  the  plaintiffs  on  special  findings 
of  a  jury,  and  the  defendants  moved  in  a  Divi- 
sional Court  for  a  new  trial  on  the  ground  that 
the  findings  were  against  the  weight  of  evidence, 
— Held,  that  the  Divisional  Court  had  juris- 
diction, under  Order  XL.  rule  10,  to  enter  final 
judgment  for  the  defendants.  Hamilton  and 
Co.  v.  Johnson  and  Co.  (App.),  155 

 trial  by  judge  without  a  jury :  finding' of  fact : 

appeal:  motion  for  new  trial] — In  an  action  tried 
by  a  Judge  without  a  jury,  the  Judge  stated 
that  he  found  certain  facts,  and  then  gave  judg- 
ment for  the  defendants.  The  plaintiff  moved 
ex  parte  in  the  Court  of  Appeal  for  a  new  trial 


on  the  ground  that  the  findings  were  against 
the  weight  of  evidence : — Held,  that  the  plaintiff 
ought  to  have  appealed  from  the  judgment,  in- 
stead of  moving  for  a  new  trial.  Krtkl  v. 
BurreU  (48  Law  J.  Rep.  Chane.  262 ;  Law  Rep. 
10  Ch.D.  420)  discussed  and  considered.  Potter 
v.  Cotton  (App.),  168 

appeal  to  divisional  court  not  prosecuted: 
appeal  to  court  of  appeal] — An  appellant  to  a 
Divisional  Court  who  fails  to  prosecute  his 
appeal  there,  and  against  whom  judgment  is 
there  given,  cannot  afterwards  appeal  from 
that  judgment  to  the  Court  of  Appeal.  Walker 
v.  Sudden  (App.),  159 

— —  costs  on  the  higher  scale:  rule*  of  the 
supreme  court  (costs)] — Order  VL,  rule  2,  Rules 
of  the  Supreme  Court  (Costs),  provides  that 
costs  on  the  higher  scale  shall  be  allowed  "  in 
all  actions  for  special  injunctions  to  restrain 
the  commission  or  continuance  of  waste,  nui- 
sances, breaches  of  covenant,  injuries  to  pro- 
perty and  infringement  of  rights,  easements, 
patents  and  copyrights,  and  other  similar  cases 
where  the  procuring  such  injunction  is  the  prin- 
cipal relief  sought  to  be  obtained  " : — Held,  that 
the  rule  applied  to  the  particular  class  of  eases 
specified  in  it,  and  to  eases  of  trespass  under 
an  assertion  of  right,  or  where  the  damage  is 
only  incidental  to  the  act  complained  of,  or 
where  the  injury  cannot  be  compensated  for 
by  damages,  and  did  not  include  cases  where 
the  damage  was  of  a  temporary  character. 
Chapman  v.  The  Midland  Rail  Co.,  246 

— —  appeal  from  county  court :  38  $  39  Viet.  c. 
60.  s.  6  .•  time  for  moving:  motion  during  vaca- 
tion :  Jurisdiction  of  judge  at  chambers] — Where 
a  motion  for  a  new  trial  of  an  action  in  the 
County  Court  is  made  to  a  Judge  at  chambers 
in  vacation,  under  section  6  of  38  &  39  Vict, 
c  50.  it  must  be  heard  and  determined  by  him, 
and  he  has  no  power  to  adjourn  it  to  the 
Divisional  Court.  Button  v.  The  Woolwich 
Building  Society,  249 

— —  costs :  power  of  judge  to  deprive  party  of 
application  at  the  trial:  rules  of  court! — A 
plaintiff,  after  a  trial  with  a  jury,  recovered.  12/. 
in  an  action  founded  on  tort.  The  Judge,  conn- 
Mel  for  the  plaintiff  and  the  defendant  being 
present,  said  that  he  should  consider  whether 
he  ought  not  to  deprive  the  plaintiff  of  his 
costs.  The  counsel  for  the  plaintiff  argued 
against  the  making  of  such  an  order;  the  ooun 
sol  for  the  defendant  did  not  address  the  Judge. 
The  order  was  made  -.—Held,  affirming  the 
decision  of  the  Common  Pleas  Division,  that 
the  order  depriving  the  plaintiff  of  hia  costs 
ought  not  to  be  rescinded,  for  that  than  bad 
been  a  substantial  compliance  with  the  require- 
ments of  Order  LV.  rule  1.  Collins  v.  Welch 
(App.),  260 
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 costs:  action  tried  with  a  jury:  several  issues : 

event  where  plaintiff  succeeds  on  some  issues  and 
defendant  on  others:  rules  of  the  supreme  court] 
— In  an  action  brought  to  recover  damages  for, 
first,  malicious  proceedings  in  bankruptcy; 
second,  libel  and  slander ;  third,  trespass^  and 
conspiracy,  and  tried  with  a  jury,  the  plaintiff 
obtained  a  verdict  andjudgment  with  a  farthing 
damages  upon  the  claim  for  libel,  and  the  de- 
fendants obtained  a  verdict  and  judgment  upon 
the  other  issues.  Without  any  order  having 
been  made  giving  to  the  defendant*  any  costs, 
a  Master  taxed  in  favour  of  the  defendants 
the  costs  of  the  issues  upon  which  they  had  suc- 
ceeded : — Held  (by  the  Exchequer  Division  and 
by  the  Court  of  Appeal,  affirming  the  judgment 
of  the  Exchequer  Division,  upon  motion  to  re- 
view the  taxation),  that  the  defendants  were 
entitled  to  those  costs,  and  that  the  taxation 
was  right.   Myers  v.  Defries  (App.),  266 

—  pleading  in  action  for  libel :  denial  and 
justification  of  libel  and  payment  into  court  : 
embarrassing  defence:  rules  of  court] — In  an 
action  for  libel  the  defendants  pleaded  denial 
and  justification  of  the  libel  without  the  in- 
nuendo, and  pleaded  alternatively  an  apology 
and  payment  into  Court  of  40*.  as  amends : — 
Held  (reversing  the  judgment  of  the  Queen's 
Bench  Division,  reported  ante,  207),  that 
these  defences  could  be  pleaded  together,  and 
that  they  were  not  embarrassing  so  as  to  be 
liable  to  be  struck  out  under  Order  XXVII. 
rule  1  of  the  Rules  of  Court.  Hawksley  v. 
Bradshaw  (App.),  333 

  test  action :  staying  several  actions  on  the 

application  of  the  plamtiff  until  one  has  been 
tried]— Where  several  plaintiffs  have  brought 
separate  actions  against  the  same  defendant 
raising  a  point  in  dispute  common  to  all  the 
actions,  it  is  competent  for  a  Court  or  Judge  on 
the  application  of  one  of  such  plaintiffs  to 
order  a  stay  of  proceedings  in  all  such  actions 
but  one  until  such  one  has  been  tried,  upon  the 
plaintiffs  in  all  the  actions  undertaking  that  the 
action  so  allowed  to  proceed  shall  be  treated  as  a 
test  action.  The  making  of  such  order  and  the 
terms  in  which  it  is  made  are  in  the  discretion 
of  such  Court  or  Judge.  Bennett  y.  Lord  Bury, 
411 

 judgment  by  default  in  action  on  a  repUvin 

bond  final,  not  interlocutory :  rules  of  court] — 
In  an  action  on  a  replevin  bond,  when  judgment 
goes  by  default,  such  judgment  is  final  and  not 
interlocutory,  and  there  is  no  necessity  for  a 
writ  of  enquiry.  The  old  procedure  is  not 
altered  by  the  Judicature  Act,  Due  v.  Groom, 
430 

  -pleading'.:  payment  into  court] — Where  a 

plaintiff  claims  for  distinct  pieces  of  work 
and  labour,  alleged  in  separate  paragraphs 


of  the  statement  of  claim,  a  defendant,  who 
has  paid  money  into  Court  generally,  need 
not  Bpecify  in  his  statement  of  defence,  how 
much  is  paid  in  respect  of  each  head  of  claim. 
Paraire  v.  Loibl  (App.),  481 

  third  parties:  party  to  the  action :  discovery 

by  a  third  party]— When  a  third  party,  upon 
whom  notice  has  been  served  by  a  defendant 
to  an  action,  enters  an  appearance  in  the  action 
pursuant  to  Order  Xvl.  rule  20,  such  third 
party  is  a  party  within  the  meaning  of  Order 
XXXI.  rule  12,  and  liable  to  make  discovery 
of  documents  according  to  the  terms  of  that  rule. 
M'AlUster  v.  The  Bishop  of  Rochester,  443 

— -  costs  on  higher  scale :  injunction :  principal 
relief  sought :  additional  rules  of  court  (costs), 
order  VI.  rule  2]— To  entitle  a  party  in  an  ac- 
tion in  which  an  injunction  is  claimed,  in  addition 
to  other  relief,  to  charge  fees  allowed  in  the 
"higher  scale "  of  costs,  the  action  must  not 
only  be  one  of  the  actions  specified  in  rule 
2  of  Order  VI.  of  the  rules  as  to  costs ;  but 
the  injunction  must  also  be  the  principal  relief 
sought  to  be  obtained : — So  held  by  the  Court 
of  Appeal  (affirming  the  decision  of  the  Queen's 
Bench  Division).  The  Master  is  to  decide 
whether  the  "  higher  scale  "  is  to  be  allowed 
under  rule  2.  Chapman  v.  The  Midland  Rail. 
Co.  (App.),  449 

 writ  specially  indorsed:  leave  to  defend: 

offer  to  bring  the  mm  claimed  into  court: 
shewing  cause]— Upon  an  application  to  sign 
final  judgment  under  Order  XIV.,  the  Court  has 
a  discretion  to  refuse  leave  to  defend  the  action, 
although  the  defendant  offers  to  bring  the  sum 
claimed  into  Court  under  rule  3  of  that  Order. 
Crump  v.  Cavendish  (App.),  491 

 notice  of  trial:  entry  for  trial:  close  of 

pleadings]— The  defendants  delivered  a  state- 
ment of  defence  and  counter-claim ;  the  plain- 
tiffs replied,  their  reply  not  closing  the  plead- 
ings, and  at  the  same  time  gave  notice  of  trial. 
Next  day  they  entered  the  action  for  trial: — 
Held,  that  the  action  must  be  struck  out  of 
the  cause  list,  on  the  ground  (per  Kbxlt,  C.B.), 
that  the  entry  for  trial  was  irregular,  and  (per 
Stbphbk,  J.),  that  the  notice  of  trial  and  conse- 
quently the  entry  were  irregular.  The  Metropo- 
litan Inner  Circle  Completion  Rail.  Co.  v  The 
Metropolitan  Rail.  Co.,  605 

 appeal :  case  reserved  by  quarter  sessions  for 

the  opinion  of  a  superior  court:  leave  to  appeal: 
judicature  act :  public  health  act]— The  Public 
Health  Act,  1875,  provides  in  certain  cases 
for  an  appeal  from  petty  sessions  to  quarter 
sessions,  and  provides  that  the  quarter  sessions 
may  state  the  facts  specially  for  the  determina- 
tion of  a  superior  Court.  In  a  case  under  this 
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Act  an  appeal  was  brought  to  quarter  sessions, 
-which  quashed  the  order  appealed  from,  subject 
to  a  case  reserved.  A  certiorari  issued,  a  rule 
calling  on  the  prosecutor  to  shew  cause  was 
granted,  was  argued  in,  and  discharged  by  the 
Queen's  Bench  Division.  Leave  to  appeal  was 
not  given: — Held,  that  the  case  so  reserved 
fell  within  the  provisions  of  section  45  of  the 
Judicature  Act,  1873,  and  that  no  rvppeal  could 
be  brought  from  the  decision  of  the  Divisional 
Court  upon  it  unless  special  leave  to  appeal 
were  granted.  Reg.  v.  The  Swindon  New  Town 
Local  Board  (App.),  522 

Practice  (continued) — costt :  third  parties] — A 
Master  has  no  jurisdiction  when  applied  to  for 
directions  under  Order  XVI.  rule  21,  admitting 
a  third  party  who  has  been  served  with  notice 
to  come  in  and  defend,  to  order  the  costs  to  be 
in  the  discretion  of  the  Judge  at  the  trial.  The 
only  discretion  as  to  costs  given  by  the  rule  is 
as  to  imposing  them  or  not  upon  the  party  so 
coming  in,  and  there  are  no  means  for  giving 
him  his  costs.  The  Yorkshire  Railway  Waggon 
Co.  v.  The  Newport  and  Abercarn  Coal  Co.,  527 

—  costs :  judicature  act :  rules  of  court] — There 
is  power  to  order  a  defendant  to  pay  costs  to  a 
third  party  who  appears  in  consequence  of  being 
served  by  the  defendant  with  a  notice  under 
Order  XVI.  rule  18.  The  Yorkshire  Waggon 
Co.  v.  The  Newport  and  Abercarn  Coal  Co. 
(Law  Bep.  5  Q.B.  D.  268,  ante,  527)  explained. 
Dawson  v.  Shepherd.  Grier,  Third  Party  (App.), 
529 

—  appeal:  prohibition  to  the  county  court: 
judicature  act] — An  appeal  lies  from  the  decision 
of  the  Divisional  Court  on  an  application  for 
a  prohibition  to  a  County  Court ;  for  section 
42  of  19  &  20  Vict.  c.  108,  relates  to  procedure 
only,  and  does  not  enact  that  the  judgment  of 
the  Divisional  Court  shall  be  final.  Barton  v. 
TUmarsh  (App.),  573 

.  county  court  appeal:  point  not  argued  at 
trial:  notes  of  county  court  judge :  composition 
resolutions  :  validity  of  bill  of  sale  given  in  pur- 
suance of  voidable  resolutions]— An  appeal  lies 
by  motion  under  38  &  39  Vict.  c.  50.  s.  6,  from 
the  decision  of  a  County  Court  Judge  on  a  point 
of  law,  if  it  appears  from  the  Judge's  note  that 
such  point  was  necessarily  decided  by  him  in 
deciding  the  case,  whether  such  point  was  taken 
in  argument  before  him  or  not.  It  is  not  a 
condition  precedent  to  the  right  of  appeal  that 
the  Judge  should  have  been  requested  at  the  trial 
to  take  a  note.  Decision  of  the  Queen's  Bench 
Division  reversed.  On  the  trial  of  an  inter- 
pleader issue  a  County  Court  Judge  held  a  bill 
of  sale,  given  for  valid  consideration,  to  be  void, 
because  it  was  executed  in  pursuance  of  com- 
position resolutions,  and  there  had  been  fraud  in 
procuring  the  resolutions;  the  resolutions  had 


not  been  set  aside.  On  appeal  by  the  claimants 
under  the  bill  of  sale, — Held,  that  the  fraud  in 
procuring  the  resolutions  did  not  affect  the 
validity  of  the  bill  of  sale,  and  therefore  the 
decision  must  be  reversed.  Seymour  v.  Coulson 
(App  ),  604 

— -  time  for  appealing:  final  or  interlocutory 
proceeding :  rules  of  court] — A  judgment  on  a 
question  arising  in  an  action,  and  stated  in  a 
special  case  for  the  opinion  of  the  Court  by  the 
arbitrator  to  whom  the  action  has  been  referred, 
is  an  interlocutory  judgment,  and  must  be 
appealed  from  within  twenty-one  days.  Collins 
T.  The  Vestry  ofPaddington  (App.),  264 

 appeal:  extension  of  time  for  appealing  :  when 

granted:  order  LVU1.  rule  15]— The  plaintiff 
moved  for  an  extension  of  time  for  appealing 
from  an  interlocutory  order  of  the  Queen's 
Bench  Division,  and  relied  on  an  affidavit  stating 
that  immediately  after  the  order  was  made,  which 
was  on  the  1st  of  April,  1879,  the  plaintiff's 
solicitor  wrote  to  the  defendants'  solicitor, 
giving  notice  of  the  plaintiff's  intention  to 
appeal ;  that  on  the  8th  of  April  the  defendants' 
solicitor  sent  a  copy  of  the  order  to  the  plain- 
tiff's  solicitor,  who,  though  it  was  doubted  whe- 
ther the  order  was  interlocutory  or  final,  at  once 
prepared  to  set  down  the  appeal  as  from  an 
interlocutory  order,  but  believed  that  he  had 
twenty-one  days  from  the  8th  of  April,  within 
which  to  set  it  down ;  that  on  the  18th  of  April 
the  plaintiff's  solicitor  had  an  attack  of  illness 
which  prevented  him  from  attending  to  busi- 
ness until  the  25th,  when  he  saw  his  client,  who 
instructed  him  to  set  down  the  appeal  at  once ; 
that,  finding  it  was  too  late  to  set  down  the 
appeal  as  from  an  interlocutory  order,  the  plain- 
tiff's solicitor,  acting  under  counsel's  advice, 
gave  notice  of  appeal  on  the  12th  of  May,  and  set 
down  the  appeal  as  one  from  a  final  order.  The 
Court  of  Appeal  upon  these  facts  refused  to  ex- 
tend the  time  for  appealing.  Collins  v.  The 
Vestry  ofPaddington  (App.),  612 

Per  Bagoallay,  L.J.,  and  Thesigbk,  L.J.  (Bbax- 
wkix,  L.J.,  dissenting). — An  extension  of  time 
for  appealing  is  an  indulgence  which  ought  not 
to  be  granted,  except  upon  strong  special 
grounds,  after  an  action  has  been  tried  and 
judgment  given  upon  the  merits.  Ibid. 

Per  Bbaitwbix,  L.J. — An  extension  of 
should  be  granted  ex  debito  justitue  in  all  ■ 
where  the  application  is  necessitated  through 
some  bona  fide  mistake,  error  or  carelessness, 
and  no  damage  has  been  done  to  the  opposite 
party  which  cannot  be  repaired  by  payment  of 
costs  or  otherwise.  Ibid. 


—  transfer  of  action :  personal  injury  resulting 
from  collision  of  ships :  limitation  action]— k 
collision  having  occurred  between  two  ships,  by 
which  besides  damage  to  cargo,  personal  injuries 

-  were  occasioned  to  a  fireman  on  board  one  ship. 
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an  action  in  the  Admiralty  Division  by  the 
owners  of  that  ship  resulted  in  the  other  ship 
beirg  adjudged  solely  to  blame.  The  owners  of 
the  latter  having  thereupon  instituted  a  limita- 
tion action  also  in  the  Admiralty  Division,  the 
fireman,  the  present  plaintiff,  issued  a  writ  in 
the  Queen's  Bench  Division,  claiming  1,000/. 
damages  for  personal  injuries  from  the  owners 
of  the  delinquent  ship.  By  the  statement  of 
claim  in  the  limitation  action,  it  was  alleged 
that  the  fireman's  was  the  only  claim  arising 
out  of  the  collision  in  respect  of  personal  in- 
juries, and  that  it  was  for  6001.  The  defendants, 
of  whom  the  fireman  was  nominally  one,  re- 
plied that  his  claim  was  for  1,0002.  Judgment 
was  given  in  the  limitation  action  on  this  basis. 
Under  these  circumstances  the  fireman's  action 
was  transferred  from  the  Queen's  Bench  Division 
to  the  Admiralty  Division  upon  application 
made  by  the  defendants  under  Order  LL  rule 
2.   Hawkins  v.  Morgan,  618 

 discovery  of  documents :  sufficiency  of  affidavit 

in  answer :  further  affidavit  in  reply :  rules  of 
court,  order  XXXI.  rule  12]— When  an  affi- 
davit of  documents  has  been  made  in  answer 
to  an  order  for  discovery,  no  affidavit  will  be 
allowed  in  replyi  unless  it  appear  from  the  first 
mentioned  affidavit  itself,  or  from  admissions  on 
the  pleadings  of  the  party  making  it,  or  from 
documents  mentioned  therein,  that  it  is  not  a 
sufficient  compliance  with  the  order.  So  held  by 
the  Court  of  Appeal,  reversing  the  judgment  of 
the  Queen's  Bench  Division.  Jones  v.  The  Monte 
Video  Gas  Co.  (App.),  627 

  costs  on  higher  scale :  injunction :  principal 

relief  sought :  rules  of  the  supreme  court  (costs), 
order  VI.  rules  2  and  3]— The  plaintiff,  the 
lessee  and  owner  of  a  market,  brought  an  action 
to  recover  damages  for  breaches  of  covenant 
against  the  tenants  of  certain  houses  within 
the  market,  and  claimed  an  injunction  to  re- 
strain the  defendants  from  further  breaches. 
The  Judge  before  whom  the  action  was  tried, 
holding  that  the  injunction  was  the  principal 
relief  sought,  and  that  the  action  was  brought 
to  establish  a  right,  made  an  order,  allowing 
the  plaintiff  costs  on  the  "  higher  scale."  The 
Judge  who  tries  the  action  has  jurisdiction  to 
make  such  an  order  under  rule  3  of  Order  VI.  of 
the  rules  as  to  costs,  and  should,  in  the  exercise 
of  his  discretion,  regard  the  intention  of  the 
Legislature,  as  expressed  in  rule  2  of  the  same 
Order.   Horner  v.  Oyler,  655 

.  appeal:  compulsory  order  of  reference: 
judicature  act :  jurisdiction  to  refer  issues  in- 
volving charges  of  fraud] — An  appeal  from  a 
compulsory  order  of  reference,  made  under  sec- 
tion 57  of  the  Judicature  Act,  1873,  by  a  Judge, 
sitting  at  nisiprius  or  assizes,  must  be  brought 
direct  to  the  Court  of  Appeal.  A  Judge  has 
jurisdiction,  under  section  57,  to  refer  compulsory 
issues  which  involve  questions  of  fraud,  affecting 


the  character  and  reputation  of  the  parties, 
though,  as  a  general  rule,  such  issues  ought  not 
to  be  referred.   Hoch  v.  Boor  (App.),. 665 

-  appeal:  evidence:  shorthand  notes:  time 
within  which  application  for  costs  of  shorthand 
notes  used  on  appeal  should  be  made'] — Where 
shorthand  notes  of  the  evidence  and  proceed- 
ings in  the  Court  below  are  used  on  appeal, 
an  application  to  be  allowed,  on  taxation,  the 
costs  of  the  notes  as  costs  of  the  appeal,  must 
be  made  before  the  judgment  of  the  Court  of 
Appeal  is  entered.  Per  Baqgaixay,  L.J.,  and 
Brett,  L.J.  (Brahwbix,  L. J.,  duMtante)— The 
Court  of  Appeal  has  power  to  allow  the  costs 
of  all  shorthand  notes  properly  used  in  the 
appeal,  whether  taken  for  the  purposes  of  the 
appeal  or  not  HilCs  Executors  v.  The  Managers 
of  the  Metropolitan  District  Asylum  (App.),  668 

»  ■  reference:  matters  of  account:  jurisdiction 
to  refer  issues  compulsorily  :  judicature  act] — 
Where  there  is  a  question  of  account  which 
can  be  referred  compulsorily  under  section 
67  of  the  Judicature  Act,  1873,  the  Court 
has  power  to  order  all  the  other  issues  in  the 
action  to  be  also  referred.  Bale  5  of  Order 
XXXVI.  does  not  apply  to  cases  within  section 
67  of  the  Judicature  Act,  1873;  so  that  a 
summons  to  refer  the  issues  in  an  action  com- 
pulsorily under  that  section,  need  not  be  taken 
out  within  four  days  from  service  of  notice  of 
trial.  In  an  action  on  a  builder's  bill  consisting 
of  many  items,  each  of  which,  it  appeared  pro- 
bable from  the  pleadings,  would  be  separately 
disputed  it  was, — Held  (reversing  the  decision 
of  the  Queen's  Bench  Division),  that  the  matter 
was  one  "requiring  a  prolonged  examination 
of  accounts,''  within  section  57  of  the  Judicature 
Act,  1873,  and  might,  therefore,  be  compulsorily 
referred  to  an  official  referee.  Ward  v.  Pilley 
(App.),  705 

—  taxation  of  costs:  set-off:  same  party  suc- 
cessful defendant  in  action,  and  unsuccessful 
claimant  in  interpleader :  rules  of  the  supreme 
court  (costs) :  special  allowances\--la  an  action 
against  two  defendants,  J.  and  H.,  H.  obtained 
a  judgment,  but  execution  issued  against  J. 
The  sheriff  seized  goods  of  J.  which  H.  claimed, 
the  sheriff  interpleaded,  and  the  claim  of  H. 
was  barred  with  costs.  On  taxation  of  the  costs 
of  the  action,  the  Master  allowed  the  plaintiff 
to  deduct  from  the  costs  due  to  the  defendant 
H.  the  amount  of  costs  due  from  him,  as  un- 
successful claimant  in  the  interpleader,  to  the 
plaintiff  as  execution  creditor: — Held,  that  he 
was  wrong  in  so  doing,  as  the  action  and  the 
interpleader  were  wholly  distinct  proceedings. 
Barker  $  Co.  v.  Hemming,  730 

 Appeal :  "  criminal  cause  or  matter  " :  Judi- 
cature Act :  Elementary  Education  Act :  school 
board:  offence  against  by-laws.  Mellor  v. 
Denham  (App.X  89 
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Practice  (continued) — time  for  moving  for  new 
trial:  rules  of  court]— According  to  the  proper 
interpretation  of  Order  XXXIX.  role  1  (a),  as 
amended  by  the  roles  of  March,  1879,  a  party 
applying  for  a  new  trial  has  the  -whole  of  four 
days  within  which  to  move ;  and  if  no  Divisional 
Court  sits  opon  the  fourth  day,  his  time  is  then 
extended  to  the  next  sitting  of  a  Divisional 
Court.    Grant  v.  Holland,  800 

—  time  for  giving  notice  of  trial :  rules  of  court : 
orders]— By  Order  XXXVI.  rule  3,  a  plaintiff  is 
entitled  as  of  right  to  give  notice  of  trial  with  his 
reply,  even  though  the  reply  may  not  formally 
close  the  proceedings.  Asquith  v.  MoUneaux, 
800 


plaintiff  had  "recovered"  352.  in  the  actios. 
Held  also  (Fibxd,  J.,  dissenting),  that  as  the 
defendant  had  succeeded  in  establishing  his 
counter-claim  (which  was  not  a  mere  set-off  or 
claim  for  liquidated  damages),  he  most  be  held 
to  have  recovered  in  his  action,  and  therefore 
that  he  was  entitled  to  have  the  costs  of  his 
counter-claim.  Staples  v.  Young  (Law  Sep.  2 
Ex.  D.  324)  dissented  from.  Chatfield  v.  Sedg- 
wick (Law  Rep.  4  CP.  D.  459)  distinguished. 
Stooke  v.  Taylor,  857 

—  See  Criminal  Law. 

Pemcription.   See  Ancient  Market  Church. 


— —  costs :  claim  and  counter-claim :  reference  to 
arbitration :  "  costs  to  abide  the  event : "  amount 
recovered:  county  courts  act:  judicature  act: 
rules  of  court]  —  Where  a  plaintiff  establishes 
his  claim  in  an  action  for  a  sum  over  201.,  al- 
though the  amount  for  which  he  obtains  judg- 
ment may  be  reduced  by  a  defendant's  counter- 
claim to  less  than  that  amount,  the  plaintiff  is 
entitled  to  his  costs  in  the  High  Court,  as  sec- 
tion 67  of  the  Judicature  Act,  1873,  does  not 
apply  to  such  a  case.  Where  a  defendant  es- 
tablishes his  counter-claim  (which  is  either 
wholly  or  in  part  for  unliquidated  damages) 
for  any  sum,  although  it  may  be  less  than  the 
claim  the  plaintiff  has  established),  he  is  enti- 
tled to  the  costs  of  his  counter-claim.  The 

{■laintiff  claimed  102.  for  rent,  1002.  damages 
or  breach  of  covenant,  and  802.  damages  for 
the  conversion  of  goods  by  the  defendant.  By 
his  counter-claim  the  defendant  sought  to  recover 
1002.  for  breach  of  covenant,  and  62.  balance  of 
rent  due  from  the  plaintiff  to  the  defendant.  At 
the  trial  the  claim  and  counter-claim  were  re- 
ferred to  an  arbitrator,  "  the  costs  of  the  action 
to  abide  the  event  of  the  award  or  certificate ; 
the  costs  of  the  reference  to  be  in  the  discre- 
tion of  the  arbitrator,"  to  whom  power  was 
also  given  to  give  judgment.  The  arbitrator 
made  his  award  in  favour  of  the  plaintiff  for 
152.,  and  directed  that  the  defendant  should 
pay  the  plaintiff's  costs  of  the  reference  and 
should  bear  the  costs  of  the  award;  but  he 
gave  no  certificate  under  section  5  of  the  County 
Courts  Act,  1867,  so  as  to  entitle  the  plaintiff 
to  the  costs  of  the  action.  Upon  an  applica- 
tion to  the  Queen's  Bench  Division,  the  case 
was  sent  back  to  the  arbitrator  to  find  sepa- 
rately upon  the  claim  and  counter-claim.  He 
t  hereupon  found  that  the  plaintiff  was  entitled 
-  to  352.  in  respect  of  his  claim,  and  that  the 
defendant  was  entitled  to  202.  upon  his  counter- 
claim, leaving  a  balance  of  152.  due  to  the 
plaintiff,  in  respect  of  which  lie  confirmed  his 
award.  The  plaintiff  obtained  from  a  Judge 
at  chambers  an  order  allowing  him  the  costs  of 
the  action.  The  defendant  applied  to  set  aside 
the  order : — Held,  that  the  order  was  good,  as, 
according  to  the  findings  of  the  arbitrator,  the 


Phikcipax  and  Aomrr — sale  of  goods:  undisclosed 
principal:  payment  to  broker  when  a  discharge  to 
the  principal] — Where  a  broker  acting  within 
the  scope  of  his  authority  buys  goods  for  his  prin- 
cipal, and  the  vendor  knows  that  the  goods 
are  bought  for  a  principal,  but  does  not  know 
the  name  of  the  principal,  the  principal  cannot 
discharge  himself  from  liability  to  pay  the 
vendor  by  sottling  with  the  broker,  unless  there 
has  been  conduct  on  the  part  of  the  vendor 
which  justifies  the  buyer  in  concluding  that  the 
vendor  looks  to  the  agent  and  not  to  the  prin- 
cipal for  payment*  and  which  estops  the  vendor 
from  enforcing  the  debt  against  the  principal. 
So  held  by  the  Court  of  Appeal  (affirming  the 
decision  of  Bowbk.  J.,  reported  ante,  239). 
Irvine  $  Co.  v.  Watson  and  Sons  (App.),  531 

 See  Company. 

Principal  and  Sdbktt— continuing  guarantee: 
revocation  of  guarantee:  death  of  guarantor, 
effect  of:  notice  of  withdrawal  of  guarantee, 
what  is  sufficient]— A  continuing  guarantee  is 
not  ipso  facto  revoked  by  the  death  of  the 
guarantor.  But  notice  of  the  death  of  the 
guarantor  and  of  the  existence  of  a  will,  giren 
to  the  holder  of  the  guarantee,  is  constroctire 
notice  of  the  determination  of  the  guarantee  as 
to  future  advances.  Coulthart  (Public  Officer  of 
the  Stalybridge, '  Hyde  and  Glossop  Bank)  v. 
Clementson,  204 

— —  collateral  security:  bankruptcy:  policy  of 
insurance:  secured  creditor:  proof  of  debt 
without  valuing  the  security:  whether  surety 
discharged] — The  defendant  became  surety  for 
the  payment  of  a  debt  of  4002.,  owing  from 
P.  to  the  plaintiff;  and  by  agreement  be- 
tween the  parties,  P.  handed  over  a  policy  of 
insurance  on  his  life  to  the  plaintiff  as  collateral 
security.  P.  afterwards  became  bankrupt,  and 
at  that  time  two  of  the  premiums  on  the  policy 
remained  unpaid,  and  the  policy  had  lapsed. 
The  plaintiff  proved  in  P.'s  bankruptcy  for  the 
full  amount  of  her  debt,  stating  in  her  proof 
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that  she  held  the  policy  as  collateral  security, 
but  putting  no  value  on  it.  The  policy  was  after- 
wards given  np  to  the  trustee  in  bankruptcy 
for  the  benefit  of  the  creditors,  and  the  in- 
surance company  agreed  to  reinstate  it.  The 
plaintiff  sued  the  defendant,  as  surety,  for  the 
amount  of  F.'s  debt,  and  at  the  trial  the 
plaintiff's  counsel  agreed  to  credit  the  defendant 
with  32/.,  being  the  admitted  value  of  the 
policy  when  reinstated : — Held  (affirming  the 
judgment  of  Maxistt,  J.,  reported  ante,  353), 
that  the  defendant's  position  as  a  surety  was 
not  altered  so  as  to  discharge  him  from  lia- 
bility, by  reason  of  the  course  the  plaintiff  had 
pursued  in  the  bankruptcy,  as  the  policy  was 
valueless  when  she  sent  in  her  proof.  Held 
also,  that,  if  the  policy  was  of  value  when  the 
plaintiff  proved  in  the  bankruptcy,  and  if  she 
exercised  her  option,  under  the  bankruptcy  law, 
of  handing  over  her  security  to  the  trustee,  and 
proving  for  the  whole  amount  of  her  debt,  the 
defendant  was  not  thereby  wholly  discharged 
from  liability  as  a  surety,  but  only  to  the  extent 
of  the  value  of  the  policy.  Rainbow  v.  Juggins 
(App.),  718 

—  unincorporated  building  society :  loan  :  pay- 
ment to  treasurer :  liability  of  society  and  direc- 
tors: certified  rules,  contravention  of] — By  the 
certified  rules  of  an  unincorporated  building 
society  the  directors  were  empowered  to  borrow 
money  up  to  a  prescribed  limit.  The  course  of 
business  was  for  the  tressurer  of  the  society  to 
receive  the  loan  and  give  the  lender  a  receipt, 
together  with  an  undertaking  on  behalf  of  the 
directors  to  give  a  promissory  note  of  the  direc- 
tors for  the  amount,  and  these  notes  were  sub- 
sequently exchanged  for  the  receipt  and  under- 
takings. The  plaintiffs  advanced  100/.  to  the 
society,  paying  the  amount  to  the  treasurer  and 
receiving  from  him  a  receipt  and  undertaking. 
This  sum  was  never  paid  over  to  the  society, 
but  was  appropriated  by  the  treasurer  to  his 
own  use;  and  no  promissory  note  for  the 
amount  was  procured  for  the  plaintiffs.  At  the 
time  of  this  loon  the  society  had  borrowed  in 
excess  of  the  limit  prescribed  by  the  rules. 
The  plaintiffs  having  sued  the  society  and  the 
directors  to  recover  the  amount, — Held,  that 
the  society  and  the  directors  might  and  did 
hold  out  the  treasurer  as  having  authority  to 
act  for  them  in  the  way  he  did,  and  that  they 
were  both  liable,  notwithstanding  that  the 
amount  of  the  plaintiffs'  loan  was  in  excess  of 
the  limit  prescribed  by  the  rules  of  the  society. 
Ckapleo  v.  The  Brunswick  Benefit  Building 
Society,  796 

■  trustee  and  cestui  que  trust :  bills  of  lading  : 
rights  of  undisclosed  principals :  sub-agents] — 
The  plaintiffs  owned  large  estates  in  New  Zea- 
land, the  produce  of  which  was  shipped  to 
England  for  realisation,  principally  in  the 
London  market.  They  had  offices  at  Glasgow, 
but  no  office  or  agency  in  London ;  and  the 


mode  adopted  by  them  for  the  realisation  of 
their  produce  was  to  ship  the  wheat  in  New 
Zealand  and  take  bills  of  lading,  making  it 
deliverable  to  them  in  London.  These  bills 
were  from  time  to  time  indorsed  to  Messrs. 
M.  &  T.  of  Glasgow,  with  instructions  to  sell 
the  goods  in  London.  Messrs.  M.  &  T.,  when 
sales  were  effected,  delivered  "  account  sales  " 
in  the  usual  form,  debiting  all  expenses  and  del 
credere  commission,  and  then  paying  the  balance 
by  cheque  at  the  expiration  of  three  months 
from  the  average  date  of  the  sales  appearing 
upon  the  account.  Messrs.  M.  &  L.  from  time 
to  time  re-indorsed  the  bills  of  lading  received 
by  them  from  the  plaintiffs  specially  to  the 
defendants,  who  carried  on  business  as  corn 
factors  and  brokers  in  London,  for  the  purpose 
of  sale  by  them,  the  terms  of  the  employment 
being  altogether  different  from  that  upon  which 
the  plaintiffs  employed  Messrs.  M.  &  T.  The 
plaintiffs  were  aware  that  sales  effected  by 
Messrs.  M.  &  T.  for  them  in  London  were  made 
by  agents  employed  by  them ;  but  the  plaintiffs 
were  in  no  way  parties  to  these  sub-contracts, 
nor  were  their  names  disclosed  in  them.  The 
indorsement  by  the  plaintiffs  to  Messrs.  M.  &  T., 
and  by  Messrs.  M.  &  T.  to  the  defendants,  was 
for  the  purpose  of  sale  only,  and  was  not  in- 
tended to  pass  any  property  in  the  cargoes.  The 
defendants,  in  pursuance  of  their  employment, 
effected  sales  of  certain  cargoes,  and  paid  the 
proceeds  into  their  own  account  with  their 
bankers  in  the  ordinary  way,  and  from  time  to 
time  made  general  remittances  to  Messrs.  M.  & 
T.  on  account  of  them.  The  proceeds  thus  got 
mixed  up  with  all  their  receipts  from  other 
sources,  but  the  proceeds  of  their  sales  could  be 
traced  and  identified  by  reference  to  the  defen- 
dants' books.  In  an  action  brought  by  the 
plaintiffs  to  recover  from  the  defendants  so  much 
of  the  proceeds  of  certain  cargoes  as  they  had 
not  remitted  to  Messrs.  M.  &  T.  the  jury  found, 
first,  that  the  plaintiffs  through  their  agents 
did  not  employ  the  defendants  to  sell  and  ac- 
count for  the  proceeds  to  the  plaintiffs;  and, 
secondly,  that  the  defendants  knew  that  Messrs. 
M.  &  T.  were  acting  as  agents  for  another  per- 
son. Held  (by  Eikld,  J.,  upon  further  consi- 
deration), that  the  plaintiffs  were  entitled  to 
sue  the  defendants  for  the  balance  in  their 
hands,  and  that  the  latter  were  not  entitled  to 
set  off  any  claim,  arising  at  other  times  and 
upon  other  transactions,  which  they  might  have 
against  Messrs.  M.  &  T.  Held  also  (upon  the 
second  finding  of  the  jury),  that  the  plaintiffs, 
as  owners  of  the  cargo,  were  entitled  to  follow 
the  proceeds  of  the  property  in  the  hands  of  the 
defendants  in  their  fiduciary  character  of  agents 
and  trustees.  The  New  Zealand  and  Australian 
Land  Co.  v.  Ruston,  842 

Pbison  Act — expenses  incurred  in  maintenance  of 
prisoners:  reformatory  schools:  expense  of 
clothing  for  boy  sent  to  reformatory  school :  re- 
formatory schools  act] — The  expense  of  pro- 
viding a  prisoner  sentenced  to  be  detained,  after 
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a  term  of  imprisonment,  in  a  reformatory 
school,  with  clothing  suitable  for  his  admission 
to  the  school,  is  an  expense  incurred  for  the 
"maintenance of  a  prisoner"  to  be  home  by  the 
Prison  Commissioners,  under  section  4  of  the 
Prison  Act,  1877.  The  Prison  Commissioners  v. 
Corporation  of  Liverpool  (App.)  431 

Pkisonhrs.   See  Justice  of  the  Peace. 

Prohibition.  See  Ecclesiastical  Court  Railway 
Commissioners.  Practice. 

Pbohotbb.   See  Company. 

Public  Hxaxth — repair  of  road  by  frontagers: 
repair  by  local  authority  in  ease  of  default  : 
apportionment  by  surveyor  of  expense :  reference 
to  arbitration  in  case  of  dispute :  liability  under 
award  of  non-disputing  frontager  not  a  party  to 
reference]— The  Public  Health  Act,  1875.  pro- 
vides by  section  1 50  that  in  certain  cases  a  local 
authority  may  by  notice  require  owners  of  pre- 
mises adjoining  certain  roads  to  pave  such  roads, 
and  empowers  the  local  authority,  on  default  by 
the  owners,  to  do  it  themselves,  and  to  recover 
from  the  owners  the  expenses  incurred,  in  such 
proportion  as  shall  be  settled  by  the  surveyor, 
and  in  case  of  dispute  by  arbitration  in  the 
manner  provided  by  the  Act.  Section  257  pro- 
vides that  the  apportionment  of  the  surveyor  is 
to  be  binding  and  conclusive  on  the  owner 
unless  disputed  within  three  months.  Section 
180  makes  the  award  of  the  arbitrator  final  on 
all  parties  to  the  reference.  The  plaintiffs,  a 
local  authority,  required  the  defendant  and  other 
owners  of  laud  adjoining  a  road  within  the  above 
section  to  pave  that  road,  and  on  their  failing 
to  do  so,  executed  the  work  themselves,  had  the 
amount  apportioned,  and  claimed  and  received 
from  the  defendant,  who  did  not  dispute  the 
apportionment,  his  share  of  the  expenses  so  in- 
curred. Certain  of  the  other  owners  disputed 
the  apportionment,  and  an  arbitration  was  held 
of  which  the  defendant  had  no  notice,  and  to 
which  he  was  no  party.  The  arbitrator  re-ap- 
portioned the  whole  sum  expended  amongst  all 
the  owners,  including  the  defendant,  and  fixed 
the  amount  to  be  paid  by  the  defendant  at  a 
higher  sum  than  had  been  fixed  by  the  sur- 
veyor. In  an  action  to  recover  the  additional 
amount  so  charged  to  the  defendant,— Held, 
that  the  plaintiffs  could  not  recover  the  sum 
claimed  on  the  footing  of  the  assessment  made 
by  the  arbitrator,  and  that  the  award  was  not 
binding  on  the  defendant.  The  Tunbridge  Wells 
Local  Board  v.  Akroyd  (App.),  403 

 election  of  numbers  of  local  board :  disquali- 
fication of  number :  learn  of  sewage  farm  by 
local  board  to  member] — A  lessee  of  lands  from 
a  local  board  under  a  lease,  by  which  he  cove- 
nants to  cultivate  them  as  a  sewage  farm,  and 
use  upon  them  all  the  sewage  to  be  supplied, 


the  board  covenanting  to  deliver  to  him  all  the 
sewage  of  their  district,  is  not  disqualified 
from  being  elected  or  continuing  a  member 
of  the  board  within  tbe  meaning  of  rule  64 
of  Schedule  II.  of  the  Public  Health  Act,  1875. 
Reg.  v.  Gaskarth,  609 


 apportionment  of  expenses  incurred  in  paving 

street:  deposit  of  plans] — An  apportionment  of 
expenses  duly  incurred  by  a  local  board  under 
section  150  of  the  Public  Health  Act,  1875,  in 
the  paving,  &c.,  of  streets  was  served  on  the 
owner  of  premises  fronting  the  same.  The  ap- 
portionment mixed  up  the  expenses  of  more 
than  one  street,  but  the  owner  not  having 
objected  within  the  three  months  provided  by 
section  257,  it  was, — Held,  that  it  was  too  late 
to  raise  an  objection  to  the  apportionment, 
which  thenceforward  became  valid  and  binding. 
The  deposit  of  plans  and  estimate  of  the  works 
intended  to  be  executed  under  section  150,  and 
by  that  section  directed  to  be  made  for  the  in- 
spection of  all  persons  interested,  is  not  a  con- 
dition precedent  to  the  validity  of  all  subse- 
quent proceedings.  Cook  v.  The  Ipswich  Local 
Board  (40  Law  J.  Rep.  M.C.  169;  Law  Rep.  6 
QB.  451).  The  Shanklin  Local  Board  v. 
Miller,  512 


—  Sale  of  meat  unfit  for  human  food :  seizure 
by  inspector:  condemnation  by  justice:  right 
of  owner  to  be  neard.  Beg.  v.  White  (M.C.  19), 
232 


-  Paving  private  street :  highway  repairable 
by  the  inhabitants  at  large :  decision  of  justices 
as  to  character  of  street  conclusive :  res  judicata : 
dismissal  of  complaint,  evidence  of.  Beg.  v. 
Hutchins  (M.C.  64),  563 

 Highway :  construction  of  local  Act :  pro- 
jection "  over  or  upon  "  pavement:  oriel  window 
not  interfering  with  traffic.  Goldstnw  v.  Duck- 
worth (M.C.  73),  770 


 Offensive  trade:  "a  nuisance  or  injurious  to 

health " :  injury  to  health  of  sick  persons : 
nuisance  not  to  health.  The  Malton  Local 
Board  of  Health  v.  The  Malton  Farmers'  Ma 
and  Trading  Co.  {Lim.)  (M.C.  90),  872 


 See  Local  Board.  Practice. 

Quarries,   See  Income  Tax. 

Quarter  Sessions,  Appeal  from.   See  Practice. 

Qcirr  Ehjotkxxt.  See  Landlord  and  Tenant 
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Railway  ComraaioKn ua— jurisdiction  of:  86  $ 
87  Vict.  e.  48 ;  order  to  execute  structural  works  : 
174  18  Wfl*.     31 prohibition)— The  2nd  sec- 
tion of  the  Railway  and  Canal  Traffic  Act  (17 
&  18  Vict.  c.  31),  enacts  that  every  railway  com- 
pany and  canal  company  shall,  according  to 
their  respective  powers,  afford  all  reasonable 
facilities  for  the  receiving  and  forwarding  and 
delivering  of  traffic  upon  and  from  the  several 
railways  and  canals  belonging  to  or  worked  by 
such  companies  respectively,  &c. ;  and  section  3 
enacts,  that  it  shall  be  lawful  for  any  company 
or  person  complaining  against  any  such  com- 
panies or  company  of  anything  done  or  of 
any  omission  made  in  violation  or  contraven- 
tion of  that  Act,  to  apply  to  the  Court  of 
Common  Pleas  to  hear  and  determine  the  matter 
of  such  complaint,  and  for  that  purpose  to  pro- 
secute any  enquiry  the  Court  may  deem  neces- 
sary by  engineers,  barristers  or  other  persons, 
after  which  the  Court  may  issue  a  writ  of 
injunction.   By  section  6  of  the  Regulation  of 
Railways  Act,  1873  (36  &  37  Vict  c.  48),  the 
Railway  Commissioners  had  transferred  to 
them  all  the  jurisdiction  conferred  by  section 
8  of  17  &  18  Vict  c.  81,  on  the  several  Courts 
and  Judges  empowered  to  hear  and  determine 
complaints  under  that  Act  with  power  to  make 
orders  of  a  like  nature  with  the  writs  and  orders 
authorised  to  be  issued  and  made  by  the  said 
Courts  and  Judges.    The  Railway  Commis- 
sioners, having  been  applied  to  by  the  Corpora- 
tion of  Hastings,  who  complained  of  the  want 
of  sufficient  accommodation  for  passengers, 
goods  and  cattle  at  the  Hastings  Station  of  the 
south  Eastern  Railway  Company,  made  an 
order  upon  the  railway   company  requiring 
them  to  enlarge  the  platforms,  to  build  new 
waiting  rooms,  to  add  a  refreshment  room, 
and  a  covered  place  under  which  carriages 
can  set  down  ;  to  make  additional  sidings  for 
unloading  goods,  and  to  supply  cattle  pens : — 
Held,  on  demurrer  to  a  declaration  in  prohibi- 
tion, by  Cocumur,  C.J.,  and  Maw  istt,  J.  (dis- 
sentiente  Lush,  J.),  that  the  Railway  Commis- 
sioners have  no  jurisdiction  to  order  structural 
works  and  additions  to  be  executed  by  a  railway 
company  beyond  those  works  contemplated  when 
the  capital  of  the  company  was  fixed  and  sanc- 
tioned by  Act  of  Parliament ;  and  that  a  com- 
pany cannot  be  forced,  under  the  above-mentioned 
Acts,  to  find  fresh  capital  for  structural  ad- 
ditions not.  within  the  scope  of  the  original 
enterprise,  simply  because  such  constructions 
might  be  for  the  convenience  of  the  public. 
The  South  Eastern  Bail.  Co.  v.  The  Railway 
Commissioners  and  the  Mayor  and  Corporation 
of  Hastings,  278 

Railway  Company — toll  "not  exceeding  per  ton  per 
mile"  so  much:  right  to  charge  for  fractions  of 
tons  and  miles :  construction  of  acts  imposing  tolls 
on  the  public :  practice  of  the  House  as  to  costs 
when  there  is  an  equality  of  votes') — A  railway 
company  had  power  under  their  Act  to  impose 
tolls  for  the  carriage  of  goods  "  not  exceeding  " 
Vou  49.-Q3.,  CP.  &  Exch.  Index. 


a  certain  amount  "  per  ton  per  mile."  Where 
the  distance  traversed  was  over  four  miles,  they 
were  authorised  to  charge  for  each  quarter  of  a 
mile  in  excess  of  integer  miles,  and  to  treat  as 
a  quarter  of  a  mile  any  fraction  beyond  an 
exact  number  of  quarters  of  a  mile.  There  was 
no  provision  as  to  fractions  where  the  distance 
traversed  was  less  than  four  miles.  The  com- 
pany was  also  authorised  to  make  "a  rea- 
sonable charge  for  the  expense  of  stopping" 
where  the  distance  traversed  was  less  than  four 
miles : — Held  (affirming  the  decision  of  the  Court 
of  Appeal),  that  the  charge  for  stopping  was  not 
a  toll  within  the  meaning  of  the  Railways 
Clauses  Consolidation  Act  1846,  ss.  93  and  96, 
requiring  publication  on  a  notice  board.  Held, 
by  the  Lord  Chancellor  (Eakl  Caibns)  and 
Lohd  Sblbobhb,  in  accordance  with  the  decision 
of  the  Court  of  Appeal,  that  the  company  were 
entitled  to  charge  rateably  for  fractions  where 
the  whole  distance  was  less  than  four  miles. 
Per  the  Lord  Chancellor. — Where  an  Act  grants 
a  toll  as  payment  for  services  rendered,  it  is 
not  to  be  treated  for  purposes  of  construction  as 
a  taxing  Act.  Held,  by  Loan  Pbnzakcc  and 
Loud  O'Haoak,  that  the  Act  ought  to  be  treated 
as  a  taxing  Act,  and  that  the  rule  applied  that 
in  case  of  doubt  that  construction  should  be 
adopted  which  was  most  beneficial  to  the  public ; 
that  power  to  charge  for  fractions,  not  having 
been  expressly  given,  was  not  to  be  supplied 
by  implication.  Pryce  v.  T/te  Monmouthshire 
Sail,  and  Canal  Co.  (H.L.),  130 
In  cases  of  appeal  to  the  House  of  Lords  there  are 
always  two  motions  before  the  House— one,  that 
the  judgment  under  appeal  be  reversed ;  the 
other,  that  the  judgment  under  appeal  be 
affirmed,  and  the  appeal  dismissed  with  costs. 
When  the  votes  are  equal  upon  the  first  motion, 
the  motion  is  lost  The  second  motion  is  not 
put  as  it  is  assumed  that  it  would  be  lost  also. 
The  judgment  appealed  from  is  therefore  af- 
firmed, but  no  costs  are  given.  Ibid. 

— —  passenger:  contract  to  carry:  ticket  with 
conditions  limiting  liability :  knowledge  of 
passenger] — The  plaintiff  took  a  return  ticket 
issued  to  him  by  the  defendants  (an  English 
railway  company),  for  the  journey  from  London 
to  Paris  and  back.  The  ticket  was  in  the 
form  of  a  small  book  with  a  paper  cover,  on 
the  outside  of  which  were  the  words,  "  Cheap 
return  ticket  London  to  Paris  and  back.  Se- 
cond class.  Available  by  night  service  only." 
Inside,  sewn  up  with  the  cover,  were  the 
coupons  for  the  different  stages  of  the  journey, 
and  a  page  containing,  amongst  notices  relating 
to  luggage,  a  notice  that  this  company  "  incurs 
no  responsibility  of  any  kind  beyond  what  arises 
in  connection  with  its  own  trains  and  boats,  in 
consequence  of  passengers  being  booked  to  travel 
over  the  railways  of  other  companies,  such 
through  booking  being  for  the  convenience  of 
the  passenger."  The  plaintiff  sustained  an 
injury  whilst  being  carried  in  France  under  this 
ticket  on  the  railway  of  a  French  company.  In 
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an  action  against  the  defendants  for  sneh  injury, 
the  defendants  relied  on  the  said  notice  on  the 
ticket  relieving  them  from  responsibility  in 
the  event  which  had  occurred.  The  jury  found 
that  the  plaintiff  did  not  see  or  know  of  this 
notice,  and  further  that  the  defendants  had  not 
done  what  was  reasonably  sufficient  to  bring 
it  to  the  knowledge  of  the  plaintiff  -.—Held,  that 
notwithstanding  such  findings,  the  defendants 
were  entitled  to  hare  judgment  entered  for 
them,  as  the  whole  of  this  ticket  book  and  not 
merely  what  was  on  the  outside  formed  the 
contract  under  which  the  defendants  agreed  to 
carry  the  plaintiff,  and  that,  therefore,  in  the 
event  which  had  occurred,  the  defendants  were, 
according  to  the  terms  of  the  contract,  relieved 
from  responsibility.  The  case  of  Henderson  v. 
Stevenson  (Law  Rep.  2  Sc.  App.  470)  distin- 
guished. Burke  v.  The  South  Eastern  Sail. 
Co.,  107 


Railway  Compart  (continued) — lands  douses  con- 
solidation act,  1846  (8  9  Viet.  e.  18),  s.  127 : 
superfluous  lands:  "required  for  the  purposes  of 
the  undertaking"] — Lands  acquired  by  a  com- 
pany under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1846,  and  not  sold  or  used 
for  the  purposes  of  the  undertaking  within  the 
period  specified  in  section  127,  are  not  "  super- 
fluous lands  "  within  that  section,  if  at  the  end 
of  that  period  there  is  a  purpose  within  the 
company's  Act  to  answer  which  the  land  is  re- 
tained in  good  faith  by  the  company.  Beits  v. 
The  Cheat  Eastern  Bail.  Co.  (H.L.),  197 


 negligence:  liability  of  company  with 

ning  powers  over  another  eompanjfs  line:  lia- 
bility of  carrying  company  apart  from  contract] 
— The  8outh  Western  Railway  Company  have 
a  station  at  Richmond;  above  the  booking 
office  are  the  words  "  S.  W.  and  Metropolitan 
Booking  Office  and  District  Railway."  The  de- 
fendants have  a  railway  from  Hammersmith 
to  Shaftesbury  Road,  and  running  powers  over 
the  S.  W.  line  from  Shaftesbury  Road  to  Rich- 
mond. The  plaintiff  took  from  a  servant  of  the 
S.  W.  Railway  Company  at  Richmond  a  return 
ticket  to  Hammersmith ;  the  ticket  was  stamped 
"  via  Shaftesbury  Road  and  District  Railway" ; 
on  his  return  journey  he  travelled  by  a  train 
belonging  to  and  managed  by  the  defendants. 
The  defendants'  carriages,  although  suited  to 
their  own  stations,  were  ununited  to  the  platform 
of  the  S.  W.  station,  and  the  plaintiff  was  hurt 
in  alighting  at  Richmond.  In  an  action  for 
damages  the  jury  found  that  the  accident  was 
caused  by  the  negligence  of  the  defendants : — 
Held  (affirming  the  judgment  of  the  Common 
Pleas  Division),  that  whether  there  was  a  con- 
tract made  by  the  plaintiff  with  the  defendants 
or  not,  they  were  liable  for  the  injuries  re- 
ceived by  him  while  travelling  in  their  train. 
Fonlkes  v.  The  Metropolitan  District  Rail.  Co. 
(App.).  361 


 bailment:  consignment  of  mods  "to  be  left 

till  called  for":  destruction  by  fire  before  de- 
livery: carriers  or  warehousemen] — Certain 
goods  were  consigned  by  the  defendants'  railway 
to  W.  addressed  to  the  plaintiff,  "  to  be  left  till 
called  for."  On  their  arrival  at  W.  they  wen 
placed  in  the  station  warehouse,  to  await  their 
being  called  for.  Two  days  afterwards,  without 
default  on  the  part  of  the  defendants,  the  wan- 
house  was  burned  down  and  the  plaintiffs'  goods 
were  consumed  by  fire  -.—Held,  that  the  goods 
were  not,  at  the  time  when  they  were  destroyed 
by  fire,  in  the  custody  of  the  defendants  as  ear- 
ners but  as  warehousemen,  and  that,  conse- 
quently, the  defendants  wen  not  liable  for  a 
loss  which  had  arisen  through  no  default  on 
their  part.  Chapman  v.  The  Great  Western 
Rail.  Co.  The  same  v.  The  London  and  North 
Western  Rail  Co.,  420 

____  accommodation  works:  remedy  for  in- 
sufficiency: ratlways  clauses  consolidation  act] — 
An  action  was  brought  by  owners  of  land  ad- 
joining a  railway  against  the  railway  company 
for  damage  from  alleged  insufficiency  of  accom- 
modation works  made  by  the  company.  No 
proceedings  had  been  taken  by  the  landowners 
before  justices  of  the  peace  under  the  Railways 
Clauses  Consolidation  Act,  1846,  s.  69,  in  re- 
spect of  the  alleged  insufficiency  in  the  works, 
and  the  time  limited  by  section  78  of  that  Act 
for  compelling  the  company  to  make  further 
accommodation  works  had  expired: — Held,  on 
demurrer,  that  the  action  was  not  maintainable. 
Colley  v.  The  London  and  North  Western  Bail. 
Co  and  others,  676 

 by-law,  validity  of:  refusal  of  passenger  to 

shew  ticket:  variable  penalty :  railway  clauses 
consolidation  art]— The  holder  of  a  season 
ticket,  entitling  him  to  travel  over  parts  of  the 
lines  of  two  railway  companies,  refused  to  shew 
his  ticket  to  the  collector  of  the  first  company, 
after  having  completed  his  iourney  on  their 
line,  and  as  he  was  leaving  their  station  to  go 
to  the  station  of  the  second  company.  He  had 
no  fraudulent  intention  in  so  refusing.  The 
first  company  summoned  him  under  a  by-law, 
which  was  in  these  terms :  "  Every  passenger 
shall  shew  and  deliver  up  his  ticket  (whether  a 
contract  or  season  ticket  or  otherwise)  to  any 
duly  authorised  servant  of  the  company  when  re- 
quired to  do  so  for  any  purpose.  Any  passenger 
travelling  without  a  ticket  or  failing  or  refusing 
to  shew  or  deliver  up  his  ticket  as  aforesaid, 
shall  be  required  to  pay  the  fere  from  the  station 
whence  the  train  originally  started  to  the  end 
of  his  journey."  He  was  convicted  in  the  amount 
of  the  fare  from  the  place  whence  the  train  by 
which  he  had  travelled  had  originally  started. 
On  appeal  against  this  conviction, — Held,  that 
the  penal  clause  of  the  by-law  was  ultra  vine 
and  void  on  the  ground  that  the  penalty  im- 
posed by  it  was  variable.  Held  further  (by 
CocKBtraN,  C.J.)  that  section  108  of  the  Railway 
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Clauses  Consolidation  Act,  1845,  did  not  em- 
power the  company  to  make  regulations  with 
respect  to  persons  travelling  by  the  company's 
own  carriages,  bat  that  even  if  it  did,  the  re- 
fusal to  shew  a  ticket  could  not  be  constituted 
an  offence  unless  accompanied  by  an  intention 
to  defraud,  and  such  by-law  must  not  be  carried 
beyond  the  scope  of  section  103.  Secondly,  that 
the  by-law,  being  made  under  the  powers  of  the 
109th  section,  was  inapplicable  to  the  present 
case,  for  the  appellant  was  not  when  he  refused 
to  shew  his  ticket  "  travelling  upon  the  rail- 
way." Held  further  (by  Lush,  J.),  that  the 
by-law  requiring  a  passenger  to  "  deliver  up 
his  ticket, '  without  any  limitation  as  to  time 
or  purpose,  was  also  unreasonable  and  void. 
Saunders  v.  The  South  Eastern  Rail.  Co.,  761 

 See  Damages. 

Railway  Passkngkr  Duty — extra  charge  to  pas- 
sengers to  cover  the  duty :  extra  charge  for  steep- 
ing accommodation'] — Under  5  &  8  Vict,  c  79. 
s.  2,  which  imposes  a  duty  of  five  per  cent, 
upon  all  sums  received  or  charged  for  the  hire, 
fare  or  conveyance  of  passengers  conveyed  upon 
•  railway,  the  Crown  claimed  from  a  railway 
company,  empowered  to  demand  maximum 
rates  of  charge  for  the  conveyance  of  passengers, 
including  every  expense  incidental  to  such 
conveyance  except  Government  duty,  duty  upon 
a  sum  of  five  per  cent,  (which,  to  cover  the 
Government  duty,  the  company  charged  to  their 
passengers  in  addition  to  the  rate  of  fare, 
whether  maximum  or  not:— Held,  that  the 
Crown  was  entitled  to  duty  upon  the  five  per 
cent,  added  to  cover  the  duty.  Per  Kbllt,  C.B. 
— Quart,  whether  the  charge  made  by  the 
company  was  lawful ;  but  if  the  charge  was 
unlawful,  the  Crown  was  nevertheless  entitled 
to  the  duty.  Per  Hawkins,  J. — It  was  unneces- 
sary to  decide  whether,  if  the  charge  was 
shewn  to  be  unlawful,  the  Crown  would  never- 
theless be  entitled  to  the  duty;  but,  semble, 
that  it  would.  The  Crown  claimed  also  duty 
under  the  same  enactment  upon  a  sum  charged 
by  the  company,  in  addition  to  the  ordinary  first 
class  fare,  to  passenger*  using  sleeping  car- 
riages, who  were  provided  with  a  couch,  sheet, 
&c,  a  lavatory,  &c.,  were  left  undisturbed  upon 
arriving  at  their  journey's  end,  and  were  waited 
upon  in  the  morning  by  a  servant  to  call  them 
and  bring  them  hot  water  .—Held,  that  the 
Crown  was  entitled  to  duty  upon  the  sum 
charged  for  such  extra  accommodation.  The 
Attorney-General  v.  The  London  and  North 
Western  Bail.  Co.,  670 

Ratification.  See  Infant 

Eating — Sporting  rights :  severed  from  the  occu- 
pation of  the  land.  Kenrick  v.  The  Church- 
wardens and  Overseers  of  the  Parish  of  Guile- 
field  (M.C.  27),  416 


Reasonable  Suspicion.  See  Pacific  Islanders 
Protection. 

Rscsipt  and  Inykhtoby.   See  Bill  of  Sale. 
Rbfzebncb.    See  Practice. 
Reformatory.   See  Prison  Act 
Rbq ibt ration.    See  Bill  of  Sale. 
Rrlrash.   See  Liquidation  by  arrangement 
Remainderman.   See  Waste. 
Rmnt.  See  Landlord  and  Tenant 
Rbplhvin  Bond.   See  Practice. 

Rbtknxtb — succession  duty :  mortgage  of  base  fee : 
resettlement]—  Conveyance  to  the  use  of  the 
grantor  for  life,  with  remainder  to  his  sons 
successively  in  tail  male,  remainder  to  his 
daughters  in  tail  general.  The  grantor  died, 
leaving  two  sons,  Edward  (a  lunatic),  and  Regi- 
nald, and  one  daughter,  Frances.  Reginald 
conveyed,  subject  to  Edward's  estate,  to  the  use 
of  himself  in  fee,  and  then  mortgaged  the  base 
fee  so  created  to  a  bank  for  124,000/.,  being 
more  than  the  fee-simple  value  of  the  property. 
Subsequently  by  arrangement  between  all  inte- 
rested, Reginald,  Frances  and  the  husband  whom 
she  had  in  the  meantime  married,  with  the  con- 
sent of  the  Lord  Chancellor  as  protector  of  the 
settlement,  conveyed  the  property  to  trustees 
in  fee,  subject  to  Edward's  estate  tail,  dis- 
charged of  the  mortgage  and  Reginald's  equity 
of  redemption,  upon  trust  after  the  death  of 
Edward  to  raise  87,000/.  by  sale,  and  after 
paying  off  the  mortgage  to  convey  to  the  use 
of  other  trustees,  in  trust  for  Frances  for  life, 
with  remainder  to  her  husband  for  life,  with 
remainder  to  their  sons  in  succession  in  tail 
male,  with  remainders  over.  Edward  died  with- 
out issue.  Frances  and  her  husband  died, 
leaving  the  defendant,  their  eldest  son : — Held, 
that  the  defendant  derived  his  succession  for 
the  purposes  of  succession  duty  from  his  mother 
Frances,  and  not  from  his  uncle  Reginald.  The 
Attorney-General  v.  Dowling,  621 

Revocation.   See  Sale. 

Revocation  or  Submission.   See  Arbitration. 

RrvxB.   See  Fishery. 

Salb- — conditional  sale  :  tale  of  horse  on  trial  i 
death  of  horse  before  trial]— The  plaintiff  sold 
a  horse  to  the  defendant  upon  a  condition  that 
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the  horse  should  be  tried  by  the  defendant  for 
eight  days  and  returned  by  him  at  the  end  of 
that  time  if  he  did  not  think  it  suitable  for 
his  purposes.  The  horse  died  within  such  eight 
days  without  fault  of  either  party : — Held,  by 
Dmnkak,  J.,  that  there  was  do  absolute  sale  at 
the  time  of  the  horse's  death,  and,  therefore, 
that  the  plaintiff  could  not  recover  the  price. 
Elphick  v.  Barnes,  098 

Sale  (continued)— revocation  of  offer :  notice  of  re- 
vocation]— Negotiations  having  been  going  on 
for  sale  by  the  defendant  to  the  plaintiff!  of  a 
quantity  of  iron,  the  defendant  wrote  saying  that 
he  "  would  sell  now  for  40».  net  cash,  open  till 
Monday."  On  the  Monday  morning  the  plaintiffs 
telegraphed  enquiring  whether  the  defendant 
would  accept  40s.  for  delivery  over  two  months. 
The  defendant  did  not  reply,  and  about  mid- 
day the  plaintiffs  succeeded  in  selling  on  the 
defendant's  original  terms,  and  telegraphed  that 
they  had  done  so.  The  defendant  had  himself 
in  the  course  of  the  morning  sold  the  iron  to 
other  persons,  but  his  telegram  announcing  this 
reached  the  plaintiffs  after  the  latter  had  dis- 
patched their  telegram  to  defendant  On  action 
Drought  for  non-delivery  of  the  iron  to  the 
plaintiffs, — Held,  by  Lush,  J.,  on  further  con- 
sideration, that,  the  defendant's  offer  being  a 
continuing  one  throughout  Monday,  the  plain- 
tiffs were  authorised  by  it  to  sell  at  any  time 
during  the  day  until  notice  of  its  revocation 
reached  them.  The  revocation  having  no  effect 
until  it  was  communicated,  the  plaintiffs  were 
entitled  to  require  delivery  of  the  iron. 
Cooke  v.  Oxley  (8  Term  Rep.  653)  discussed. 
Byrne  §  Co.  v.  Leon  van  Tienhoven  #  Co.  (49 
Law  J.  Rep.  CP.  318)  followed.  Stevenson, 
Jaqnes  #  Co.  v.  M'Lcan,  701 

 of  Food  and  Drugs  Act :  adulterated  article : 

purchaser :  inspector  acting  by  deputy :  infor- 
mation.  Horder  v.  Scott  (MC.  78),  792 

— —  of  Goods.   See  Principal  and  Agent. 

 of  Horses.   See  Warranty. 

Saxvaqb.   See  Marine  Insurance. 

School  Board.   See  Elementary  Education. 

Sbcdritt  fob  Coins— foreigner  residing  out  of 
jurisdiction :  breach  of  contract :  counter-claim 
for  damage  on  same  cause  of  action] — The  plain- 
tiff brought  an  action  against  the  defendant,  a 
foreigner  raiding  out  of  the  jurisdiction,  for 
breach  of  contract.  The  defendant,  besides 
denying  the  breaches,  brought  a  counter-claim 
against  the  plaintiff,  alleging  that  the  plaintiff 
broke  the  contract,  and  claiming  damages  less 
in  amount  than  those  claimed  by  the  plaintiff: 
—Held,  that  the  defendant  ought  not  to  be 


called  upon  to  give  security  for  the  costs  occa- 
sioned by  the  counter-claim,  inasmuch  as  the 
statement  of  claim  and  counter-claim  respec- 
tively rested  upon  the  same  drcumstances. 

Winterfield  v.  Bradnum  (47  Law  J.  Rep.  Q.B. 

270)  distinguished.    Mapleson  v.  Massini,  42S 

SnpABATB  Estate.   See  Married  Woman. 

Sht-off.    See  Marine  Insurance. 

Ship  and  Shipping— general  average:  exceptions 
in  bill  of  lading :  injury  to  goods  by  water  em- 
ployed to  extinguish  fire  :  liability  of  shipowner 
for  not  procuring  adjustment  of  general  average] 
— A  bill  of  lading,  by  which  the  shipowner 
undertook  to  deliver  the  goods  at  a  port  to  a 
railway  company,  to  be  by  them  carried  inland 
and  delivered  to  the  consignees,  contained  an 
exception,  "  that  the  shipowner  or  railway  com- 
pany are  not  to  be  liable  for  any  damage  to  any 
goods  which  is  capable  of  being  covered  by 
insurance,  or  for  any  claim,  notice  of  which  is 
not  given  before  the  removal  of  the  goods." 
On  the  voyage  a  fire  broke  out,  and  the  cargo 
was  damaged  by  the  admission  of  water  to  ex- 
tinguish the  fire.  The  ship  put  back,  and  the 
shipowners  delivered  the  cargo  up,  without 
taking  security  from  any  of  the  cargo  owners, 
or  taking  any  step  for  procuring  an  adjustment  of 
general  average: — Held,  first,  following  Schmidt 
v.  The  Royal  Mail  Steamship  Company  (45 
Law  J.  Rep.  Q.B.  646),  that  the  shipowners 
were  not  exempted  from  contribution  to  general 
average  by  the  clauses  in  the  bill  of  lading; 
and,  second,  that  they  were  liable  to  an  action 
by  a  shipper  of  goods  for  neglecting  to  take 
the  necessary  steps  for  procuring  an  adjust- 
ment of  the  general  average,  and  securing  its 
payment.  Crookes  v.  Allen  and  the  Montreal 
Ocean  Steamship  Co.,  201 

 charter-party:  conversion  of  cargo :  breach  of 

contract  in  not  signing  bills  of  lading] — It  was 
stipulated  by  a  charter-party  made  between  the 
plaintiffs  and  the  defendants  that  the  master 
of  the  ship  should  sign  bills  of  lading  as  pre- 
sented, or  pay  a  named  penalty.  He  refused  to 
do  so,  and  sailed  from  the  port  of  loading 
without  having  signed  any  bills  of  lading.  He 
proceeded  to  the  port  of  discharge,  delivered  a 
portion  of  the  cargo  to  the  consignees,  bat 
ceased  doing  so  and  warehoused  the  remainder, 
as  they,  acting  under  instructions  from  the 
charterers,  claimed  to  deduct  from  the  freight  an 
amount  equal  to  the  penalty  named  in  the 
charter-party.  In  an  action  by  the  charterers 
against  the  shipowners  for  conversion  and  for 
penalties, — Held,  that  the  plaintiffs  could  re- 
cover nominal  damages  for  the  breach  of  con- 
tract in  not  signing  bills  of  lading  as  pre- 
sented ;  but  that  there  had  been  no  conversion 
by  the  defendants  of  the  'cargo,  as  they  had 
carried  it  for  the  plaintiffs,  had  intenaca  u> 
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deliver  the  whole  of  it  to  the  consignees  of  the 
plaintiffs,  and  had  been  prevented  by  the  acts 
of  the  plaintiffs  from  completing  the  delivery. 
Jones  v.  Bough  (App.),  214 

-  cargo  on  ship's  account:  nominal  freight: 
vendors  lien:  shipper's  rights  under  contract  with 
purchaser  of  cargo] — The  plaintiff  shipped  goods 
in  his  own  vessel  to  be  carried  on  the  ship's 
account,  a  nominal  freight  of  one  shilling  per 
ton  being  payable  under  the  bill  of  lading.  He 
subsequently  sold  the  goods  whilst  in  transit, 
for  66*.  per  500  lbs.,  "  including  freight  and 
insurance,  freight  to  be  reckoned  at  60*.  per 
ton."  After  intermediate  sales,  the  defendants 
bought  the  goods  whilst  still  in  transit  upon 
the  same  terms  as  to  freight.  The  ship  arrived 
at  the  port  of  discharge,  and  the  defendants, 
having  notice  of  the  terms  of  the  plaintiff's 
contract,  paid  him  a  sum  on  account  of  freight 
at  60*.  per  ton,  and  thereupon  obtained  delivery 
of  the  goods.  In  an  action  by  the  plaintiff  to 
recover  the  balance  alleged  to  be  due  for 
freight, — Held,  that  the  60*.  per  ton  agreed  to 
be  treated  as  freight  in  the  plaintiff's  contract 
for  sale  was  unpaid  purchase-money,  in  respect 
of  which  he  had  a  lien  on  the  goods  before 
delivery;  that  the  defendants'  conduct  under 
the  circumstances  amounted  to  an  implied  con- 
tract to  discharge  the  lien,  and  therefore  that 
the  plaintiff  was  entitled  to  recover.  Swann 
v.  Barber  $  Co.  (App.),  253 

—  consignment  of  goods :  pledge  by  consignee 
during  voyage :  sets  of  bill  of  lading :  title 
of  holder:  innocent  parties:  warehouseman] — 
The  plaintiffs  advanced  a  sum  of  money  to 
"  0.  &  Co."  upon  the  security  of  certain  goods 
■hipped  for  London,  of  which  "  C.  &  Co."  were  the 
consignees  and  owners.  A  bill  of  lading  repre- 
senting the  goods  was  indorsed  and  delivered 
to  the  plaintiffs  by  "  C.  &  Co."  as  collateral 
security  for  the  goods.  The  bills,  so  indorsed 
and  delivered,  had  been  signed  by  the  master  of 
the  ship  in  a  set  of  three,  each  of  which  was 
marked  "First,"  "Second,"  "Third,"  making 
the  goods  deliverable  to  "  '  C.  &  Co.,'  or  their 
assigns."  Freight  was  made  payable  in  London, 
and  the  bills  of  lading  contained  the  usual 
clause,  "  the  one  of  which  bills  being  accom- 
plished, the  rest  to  stand  void."  It  was  the 
"First"  of  the  set  which  "was  transferred  to 
the  plaintiffs  by  '  C.  &  Co.,' "  and  it  was  the  only 
one  which  they  ever  indorsed.  On  the  same 
day  that  the  ship  arrived  in  London,  "  C.  & 
Co."  made  entry  of  the  goods  on  board  which 
were  consigned  to  them,  and  these  goods  were 
landed  and  placed  in  the  custody  of  the  defen- 
dants in  their  warehouses.  The  following  day 
the  master  lodged  with  the  defendants  a  notice, 
directing  them  to  detain  the  cargo  until  the 
freight  should  be  paid.  Two  days  later,  "  C.  & 
Co."  produced  to  the  defendants  the  "Second" 
part  of  the  set  of  three  of  the  bills  of  lading 
of  the  goods  in  question,  and  the  defendants  then 


entered  "  C.  &  Co."  in  their  books  as  the  pro- 
prietors of  the  goods.  Subsequently  the  stop 
for  freight  was  removed,  and  the  defendants  de- 
livered the  goods  to  third  parties  under  delivery 
orders  signed  by  "  C.  &  Co.,"  and  lodged  by 
them  with  the  defendants.  These  orders  and 
deliveries  were  made  entirely  without  the  know- 
ledge of  the  plaintiffs.  In  an  action  by  the 
plaintiffs  against  the  defendants  to  recover  the 
value  of  the  goods  represented  by  the  bill  of 
lading,  of  which  the  plaintiffs  were  the  bona 
fide  indorsees  and  holders  for  value :—  Held,  by 
Fibld,  J.  (on  further  consideration)  that  the 
plaintiffs  were  entitled  to  judgment  on  the 
ground  that,  whatever  the  rights  and  obligations 
of  the  master  of  the  ship  might  have  been,  so 
long  as  the  goods  were  still  in  her  hold,  the 
only  authority  conferred  upon  the  defendants 
by  the  master  was  to  detain  until  payment 
of  freight,  and  then  to  deliver  to  the  holder  of 
the  bill  of  lading,  and  that,  accordingly,  upon 
the  release  of  freight,  the  defendants  became 
either  agents  for  the  holder  of  the  bill  of  lading 
(in  which  case  they  were  only  authorised  to  de- 
liver to  the  plaintiffs)  or  warehousemen,  who,  as 
such,  had  been  guilty  of  a  conversion  in  de- 
livering the  goods  upon  the  order  of  "  C.  &  Co."  to 
third  parties,  to  sell  or  use  for  their  own  benefit. 
Glynn,  Mills,  Currie  $  Co.  v.  The  East  and  West 
India  Dock  Company,  803 

— > .  cargo  of  timber:  charter-party:  freight  "on 
intake  measure  of  quantity  delivered  " :  measure- 
ment of  shipowner  at  port  of  loading :  portion 
of  cargo  lost  during  voyage:  measurement  at 
port  of  discharge :  mode  of calculating  freight]  — 
The  plaintiff's  consigned  to  the  defendants  a 
cargo  of  deals  and  battens,  with  deal  ends 
for  broken  stowage.  Freight  was,  by  the  char- 
ter-party, to  be  paid  on  deals,  battens,  &c.,  at 
the  rate  of  3/.  6*.  per  St.  Petersburg  standard 
hundred  of  1,980  super  feet,  and  on  deal  ends 
at  the  rate  of  21.  Is.  8d.  for  the  like  hundred, 
eight  feet  and  under.  The  charter-party  con- 
tained the  following  provision  as  to  freight: 
"  Freight  payable  on  deals  and  sawn  lumber  on 
the  intake  measure  of  quantity  delivered."  The 
bill  of  lading  was  signed  for  a  specified  number 
of  pieces,  deals,  battens  and  scantlings,  and  a 
specified  number  of  pieces,  deal  ends,  and 
freight  was  made  payable  as  per  charter-party. 
The  shipper  adopted  the  usual  course  of  business 
with  respect  to  the  measurement  of  timber,  and 
made  up  his  specification,  shewing  the  number 
of  pieces  shipped  of  various  dimensions.  The 
dimensions  were  arrived  at  by  measuring  the 
length,  breadth  and  depth  of  the  various  pieces 
of  timber,  on  each  of  which,  before  shipment, 
were  chalked  the  figures  representing  its  di- 
mensions. During  the  voyage,  owing  to  the 
severe  weather  encountered  by  the  vessel,  a 
portion  of  the  deals  and  deal  ends  was  lost; 
there  was  evidence  that  the  dimensions  of 
such  portion  were  average  dimensions,  compared 
with  the  rest  of  the  cargo.  The  remainder  of 
the  timber  was  duly  delivered,  though  on  some 
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of  the  pieces  bo  delivered  the  shipper's  mea- 
surement bad  become  obliterated: — Held,  by 
Bo  too*,  J.  (on  farther  consideration)  that  the 
freight  to  be  paid  under  the  charter-party  was 
on  the  measure  put  upon  the  Umber  when  mea- 
sured at  the  port  of  loading,  and  not  on  the 
quantity  delivered  measured  according  to  the 
intake  mode  .of  measurement  at  the  port  of  dis- 
charge ;  and  that  as  the  pieces  thrown  over- 
board or  lost  were  of  a  fair  average  size,  as 
compared  with  the  rest  of  the  cargo,  the  pro- 
portion which  they  bore  to  the  rest  of  the  cargo 
ought  to  be  deducted  from  the  specification  total, 
and  freight  charged  upon  the  residue.  Spaignt 
v.  Farnwrth,  846 

SHIP  AND  Shipping  (continued)— charter-party  : 
place  of  discharge :  termination  of  voyage : 
"safe  port,  or  bo  near  thereto  at  ship  can 
safely  get."] — By  a  charter-party  it  was  agreed 
that  a  ship  should  load  a  full  cargo  and  pro- 
ceed to  a  safe  port  within  specified  limits,  or 
so  near  thereto  as  she  could  safely  get;  the 
port  to  be  named  on  signing  bills  of  lading. 
The  cargo  to  be  brought  to  and  taken  from 
alongside  at  merchant's  expense.  She  was 
ordered  to  K.,  and  the  master  signed  bills  of 
lading  for  delivery  of  the  cargo  at  K.  K.  was 
situated  thirty  miles  np  a  canal  which  was  not 
deep  enough  to  admit  of  the  ship  when  laden 
passing  up  it.  The  shipowners  having  during 
the  voyage  in  vain  asked  the  charterers  to  give 
orders  as  to  what  was  to  be  done  when  she  should 
arrive  at  the  mouth  of  the  canal,  and  finding 
no  one  there  to  take  delivery,  lightered  one- 
third  of  the  cargo  up  to  K.,  and  took  the  rest 
up  in  the  ship  whose  draught  was  thus  suffici- 
ently reduced  to  allow  her  to  pass  into  the 
canal.  On  action  broaght  to  recover  the  ex* 
pense  of  taking  the  cargo  from  the  mouth  of 
the  canal  to  K., — Held,  that,  under  the  circum- 
stances, the  master  was  justified  in  considering 
the  voyage  to  be  at  an  end  at  the  mouth  of  the 
canal,  and  in  treating  it  as  the  place  of 
discharge,  and  that  the  plaintiffs  ware  there- 
fore entitled  to  recover.  Capper  f  Co.  v. 
Wallace  Brothers.  350 

...  i  demotion :  perils  of  the  seas :  deviation  to 
save  life  and  property] — A  deviation  made  by 
a  vessel  for  the  purpose  of  saving 


not  justifiable,  and  the  shipowner  is  liable  to 
the  charterer  for  loss  or  damage  to  cargo  occa- 
sioned thereby.  A  deviation  made  solely  for 
the  purpose  of  saving  life  is  justifiable.  Scara- 
manga  v.  Stamp  (App.),  674 

 See  Marine  Insurance. 

Shbhtff.   See  Bill  of  Sale. 

Shorthand  Notbs.   See  Practice. 

Solicitors  Act.   See  Lien  of  Solicitor. 

Specialty  Drbt.   See  Lex  Fori. 


Statbmkwt  or  Debts.  See  Liquidation  by  Ar- 
rangement. 

Stat  op  Actions.    See  Practice. 

Stranding.   See  Marine  Insurance. 

Succession  Uutt  — appointee  under  a  power: 
predecessor :  succession  duty  act] — St.  J.,  tenant 
for  life  in  possession,  and  W„  tenant  in  tail  in 
remainder  of  certain  estates,  barred  the  entail 
and  settled  the  estates  to  such  uses  as  they 
should  jointly  appoint.  On  the  following  day 
they  appointed  the  estates  to  such  uses  as  they 
should  jointly  appoint,  and  in  default  of  ap- 
pointment to  St.  J.,  for  life,  remainder  to  W. 
for  life,  remainder  to  the  first  and  other  sons  of 
W.  in  tail  male,  remainder  to  such  uses  as  St  J. 
and  T.  should  jointly  appoint,  and  in  default 
of  appointment  to  T.  for  life,  remainder  to  the 
first  and  other  sons  of  T.  in  tail  male,  with  re- 
mainders over.  W.  died  in  1864,  a  bachelor, 
without  having  exercised  his  power  of  appoint- 
ment In  1866  St.  J.  and  T.  appointed  the  es- 
tates, subject  to  the  life  estate  of  St  J.,  in  the 
events  which  happened,  to  the  use  that  A,  the 
widow  of  St.  J.,  should  receive  an  annuity,  and 
subject  thereto,  and  to  an  annuity  given  in 
certain  events  which  have  not  happened  to  the 
wife  of  T.,  to  the  use  of  D.  during  so  much  of  a 
certain  period  as  she  should  live.  St  J.  died  in 
1873,  and  the  uses  limited  in  favour  of  A  and 
D.  thereupon  took  effect : — Held,  that  the  case 
fell  within  section  2  and  was  not  within  section  4 
of  the  Succession  Duty  Act  And  held,  follow- 
ing Lord  Braybrooke  v.  The  Attorney- General 
(9  H.L.  Cas.  150  ;  81  Law  J.  Rep.  Exch.  177), 
The  Attorney-General  v.  Floyer  (9  HX.  Cas. 
477;  81  Law  J.  Rep.  Exch.  404),  and  The 
Attorney- General  v.  Smythe  (9  H.L.  Cas.  497  ; 
81  Law  J.  Rep.  Exch.  404),  that  duty  was 
payable  upon  the  interests  of  A.  and  D.  as  suc- 
cessions derived  from  W.  as  predecessor.  Charl- 
ton v.  The  Attorney-General  (H.L.),  86 

—  See  Revenue. 

Summary  Jurisdiction  Act — Court  of  summary 
jurisdiction:  proceedings  for  the  recovery  of 
poor  rates:  distress  warrant  Reg.  v.  Pries 
(M.C.  49),  492 

Superfluous  Lam).  See  Lands  Clauses  Conso- 
lidation Act.  Railway. 

Surrender.  See  Landlord  and  Tenant  Limita- 
tions, Statute  of. 

Tenant  foe  Lm  See  Waste. 

Test  Action.  See  Practice. 

Third  Parties.   See  Practice. 

Too.   See  Practice. 
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Tolls.   See  Ancient  Market.  Railway. 

Towns  Ixfbovbkbnt  Clauses  Act — meaning  oj 
"  street " :  road  without  line  of  building* :  power 
of  commitnoners  to  divert  highway :  indictment] 
—By  10  &  11  Vict  c  84.  s.  66,  the  commis- 
sioners may  allow,  upon  each  terms  as  they  may 
think  fit,  any  building  within  the  limits  of  the 
special  Act,  to  be  set  forward  for  improving  the 
line  of  the  street  in  which  such  building  is 
situated  -.—Held,  that  the  term  "  street "  as  used 
in  the  above  section  did  not  include  a  road 
without  a  line  of  buildings,  and  that  the  com- 
missioners had  no  power  under  that  section 
to  divert  any  portion  of  a  highway  by  widening 
it  and  obliterate  a  portion  of  the  old  highway 
which  had  thereby  become  necessary.  Beg.  v. 
Plaits,  848 

Tbanbfbb  or  Action.   See  Practice. 

 of  Stock.   See  Company. 

Tbjutt  of  Washington.  See  Marine  Insurance. 

Trial,  Notion  of.   See  Practice. 

 See  Practice. 

Turnfikb  Toll — Carriage  drawn  by  steam  or 
other  power:  bicycle.  Williams  v.  Ellis  (M.O. 
47),  642 

Ultra  Viang.   See  Company. 

Unloading  Casoo.    See  Charter-party. 

Valued  Policy.    See  Marine  Insurance. 

Vbndob  and  Pubchabbb.   See  Bill  of  Sale. 

Vbstbt — mandamus:  vicar  and  churchwardens: 
authority  to  fix  how  of  vestry  meeting]— The 
vicar  and  churchwardens  of  a  parish  have  power 
to  fix  the  hour  of  holding  vestry  meetings,  and 
the  parishioners  cannot,  by  mandamus,  compel 
them  to  alter  it.  Judgment  of  the  Queen's 
Bench  Division  affirmed.  Reg.  v.  The  Vicar  and 
Churchwardens  of  Tottenham  (App.),  870 

Vicab.   See  Church. 

Vis  Majob.   See  Canal,  overflow  of. 

Volvntbbb  Act,  1863 — Administrative  battalion : 
dismissal  of  member :  commanding  officer :  re- 
gulations of.    Tombs  v.  Magrath  (M.C.  76).  871 

Waivbb.   See  Contract. 

Wabbhousbman.  See  Railway  Company.  Ship 
and  Shipping. 


Warranty — sale  of  horses:  condition  that  horse 
not  answering  warranty  shall  be  returned  within 
a  fixed  time :  construction  of  condition] — In  an 
action  for  breach  of  warranty  of  a  horse,  the 
statement  of  defence  alleged  that  the  horse  was 
sold  by  the  defendant  to  the  plaintiff  at  a  public 
auction  held  at  the  Royal  City  Repository, 
subject  to  a  condition  that  "horses  warranted 
quiet  in  harness,  &c.,  not  answering  such  war- 
ranty, must  be  returned  before  five  o'clock,  the 
day  after  the  sale,  shall  then  be  tried  by  a  com- 
petent person  to  be  appointed  by  the  proprietor 
of  this  establishment,  and  the  decision  of  such 
person  shall  be  final";  and  that  the  plaintiff 
did  not  return  the  horse  before  five  o'clock  the 
day  after  the  sale,  in  compliance  with  the  con- 
dition -.—Held,  on  demurrer,  that  the  defence 
was  a  good  answer  to  the  action,  because  the 
condition  substituted  the  right  of  returning 
the  horse  within  the  time  fixed  for  the  general 
remedy  for  breach  of  warranty  which  the  buyer 
would  otherwise  have  had.  Hinoholiffe  v.  Bar- 
wick  (App.),  495 

Washington,  Treaty  of.   See  Marine  Insurance. 

Waste — tenancy  for  life  subject  to  obligation  to 
repair:  action  by  remainder-man  against  executor 
of  tenant  for  l{fe] — Where  houses  had  been  de- 
vised to  A.  for  life,  "she  keeping  them  in  repair," 
with  remainder  to  the  plaintiff  in  fee,  and  A. 
entered  into  possession  but  neglected  to  repair : 
— Held,  that  she  was  during  her  lifetime  liable 
at  common  law  to  an  action  for  waste  by  the 
remainder-man;  and  that  consequently  after 
her  death  A.'s  executors  were,  under  8  &  4 
Will.  4.  c.  42.  s.  2,  liable  to  be  sued  by  the 
plaintiff  for  such  waste.  Woodhousev.  Walker 
609 

Watbb,  Damage  by.   See  Landlord  and  Tenant. 
Wobds— "  Entrusted  for  Payment,"  636 

 "  Excessive  weight,"  648 

 "  Extraordinary  expenses,"  643 

 » It  shall  be  lawful,"  577 

 "Person,"  888,  736 

 "  Return  Day,"  446 

 "Safe  Port,"  850 

 "Street,"  848 

 "Writing  under  their  hand,"  487 

Wbit.   See  Practice. 
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Errata.— At  page  277,  first  column,  twenty-fourth  line  from  the  top,  for  Commissioners  read  Com- 
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At  page  82  of  the  Magistrates'  Cases,  second  column,  twenty-fifth  line  from  the  top,  for  Boyle  read 
Badge. 
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